OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 5-206-617-003

STIPULATIONS
1. Claimant is not at Maximum Medical Improvement for her left knee injury.
2. Dr. Simpson, an ATP, has recommended a second series of PRP (Platelet

Rich Plasma) injections which has been denied based on an opinion of
physician advisor, Dr. Hewitt.

3. Dr. Simpson has requested a repeat series of physical therapy, but
[Redacted, hereinafter PL] has denied that medical care based on a report
from its physician advisor, Dr. Hewitt.

4. After appeal by Dr. Simpson’s office, PL[Redacted] again denied
authorization for repeat PRP injections based on Dr. Ciccone’s record
review as well as Dr. Hewitt’s report.

5. PL[Redacted] denied Dr. Simpson’s request for prior authorization of
additional physical therapy sessions based on the opinions of Drs. Ciccone
and Hewitt.

ISSUES

» Did Claimant prove by a preponderance of the evidence that a PRP knee injection
was causally related to her admitted February 8, 2022 industrial accident?

> If Claimant proved the requisite causal nexus, was the treatment reasonably
necessary?

» Whether the physical therapy prescribed by Dr. Simpson is reasonable, necessary
and related?

FINDINGS OF FACT

1. Claimant worked for Employer as an LPN (Licensed Practical Nurse) on
February 8, 2022. On that date, she was in an exam room preparing the room for the next
patient. As she was doing that, her shoe caught the bottom of a wheelchair scale. She
fell forward to the floor, striking her left knee and scraping her right shoulder. She felt pain
in her left knee and right shoulder. She reported the injury to her employer on the same
day. The claim was admitted.



2. Claimant sought treatment with Concentra in Colorado Springs. She was
seen by Dr. George Johnson on February 10, 2022. In her history, she described her fall
and injuring her left knee and right shoulder. Claimant also gave a history of bilateral
arthritis in both knees and that she received injections as needed. The last injection prior
to this initial visit was 1 year prior. Claimant also indicated that she took meloxicam 15
mg. one time per day for pain. In his examination of the Claimant, Dr. Johnson noted that
she was tender around the left knee and right shoulder and had bruising on her right
shoulder. His diagnoses were contusion of her left knee and sprain of her right shoulder.
He also wrote, “This appears to be a fairly minor injury”. Dr. Johnson provided restrictions
of no lifting greater than 5 pounds, pushing and pulling up to 10 pounds and up to 1 hour
of walking or standing.

3. When she returned to work, she was doing sedentary work using the
telephone. When she did the sedentary work, the pain lessened since she was not on her
feet 8 hours per day. During this time, she was also receiving physical therapy which
helped with pain and swelling.

4. With respect to the meloxicam, Claimant testified that Dr. Johnson
prescribed this medication. This is contrary to Dr. Johnson’s note on the following visit on
February 11, 2022 that Mobic (meloxicam) was prescribed by Claimant's PCM'. Based
on this information, | find that the need for meloxicam was related to Claimant’s
preexisting arthritis.

5. The Claimant did have previous radiologic evidence of arthritis in the left
knee, but did not have treatment or symptoms in the left knee. Claimant testified that it
did not affect her ability to work for her previous employer, Kaiser Permanente. She did
not have any treatment for her left knee prior to this work injury. Claimant did have
treatment for her right knee prior to this incident, including injections to the right knee.

6. On March 11, 2022, Claimant requested that she be allowed to return to
work full duty to see if she had improved enough to work her regular duty job and that the
claim be closed. However, she testified that she was not able to do her full duty without
pain. So, she sought treatment with P.A. Sheunk via telemedicine on May 5, 2022. She
was again prescribed physical therapy. Claimant was also given restrictions of 5 pounds
lifting, 10 pounds pushing and pulling and alternating sitting and standing/walking every
15 minutes. P.A. Sheunk ordered an MRI of Claimant’s knee.

7. Claimant saw Dr. Peterson on May 27, 2022. He restricted Claimant from
working on that date. Claimant has not worked since then. Dr. Peterson recommended
an MRI of the knee.

8. Claimant began treating with Dr. Simpson on May 16, 2022. Claimant was
referred to him by P.A. Gottus at Concentra. Dr. Simpson recommended a steroid
injection at this visit.

" Presumably, the abbreviation “PCM” refers to patient care management in this context.



9. Claimant testified that she had three PRP (Platelet Rich Plasma) injections
that reduced the pain from an 8 out of 10 to 3 out of 10. The interval between the shots
were months apart instead of 2 weeks apart. Even though the shots were not
properly/timely administered, Claimant said they did help. Based on this, Dr. Simpson
recommended another series of 3 PRP injections to be done weeks apart instead of
months apart as previously done for the initial series. Dr. Simpson also recommended
physical therapy (PT). Claimant testified that the prior PT improved her symptoms.

10.  Claimant prefers the PRP injections in order to avoid a 6" surgery in the
span of around 15 months. She would also like to prolong the need for a total knee
replacement, which has been recommended.

11.  Claimant was seen by Dr. Failinger for an IME on July 13, 2023 at the
request of Respondents. Dr. Failinger issued an initial report on July 13, 2023 and an
addendum on August 6, 2023.

12.  The Claimant disputed some on the statements that Dr. Failinger included
in his report. Specifically, he recited a statement attributed to Dr. Ciccone that Claimant
admitted to having symptomatic arthritis in the left knee that required injections. The
Claimant specifically denied this statement from Dr. Ciccone. She also denied some of
Dr. Failinger’s direct statements including a statement that Claimant had pain in the left
knee over the years.

13. It is Dr. Failinger's opinion that the need for PRP injections and physical
therapy is due to the Claimant’s preexisting osteoarthritis and not due to the incident on
February 8, 2022. Exhibit A, pp. 34 — 35.

14.  Although Claimant initially denied any treatment or symptoms in her left
knee, the Kaiser Permanente records do indicate that she was seen on September 22,
2017 for various conditions including left knee pain. Exhibit H, p. 300. Claimant continued
to deny pain in left knee despite the medical evidence to the contrary. Additionally, Kaiser
documented pain in left knee requiring a cane due to overcompensating for right knee
pain. Exhibit H, p. 309.

15.  Another inconsistency between the medical records and Claimant's
testimony is with respect to Dr. Johnson’s initial encounter with the Claimant. He states
in his report that “She has a past medical history of bilateral arthritis in both knees. She
gets injections in her knees when needed. The last was 1 year ago. She take meloxicam
15 mg 1 time per day for pain”. Exhibit D, p. 46.

CONCLUSIONS OF LAW

The respondents are liable for medical treatment which is reasonably necessary
to cure and relieve the effects of an industrial injury. Section 8-42-101(1)(a); Snyder v.
Industrial Claim Appeals Office, 942 P .2d 1337 (Colo. App. 1997). Even if the
respondents admit liability, they retain the right to dispute the relatedness of any particular
treatment, and the mere occurrence of a compensable injury does not compel the ALJ to
find that all subsequent medical treatment was caused by the industrial injury. Snyder v.



City of Aurora, 942 P.2d 1337 (Colo. App. 1997); Mcintyre v. KI, LLC, W.C. No. 4-805-
040 (July 2, 2010). Where the respondents dispute the claimant’s entitlement to medical
benefits, the claimant must prove that an injury directly and proximately caused the
condition for which benefits are sought. Wal-Mart Stores, Inc. v. Industrial Claim Appeals
Office, 989 P.2d 251 (Colo. App. 1999). The claimant must also prove that the requested
treatment is reasonably necessary, if disputed. Section 8-42-101(1)(a).

The existence of a preexisting condition does not disqualify a claim for
compensation if an industrial accident aggravates, accelerates, or combines with the
preexisting condition to produce disability or a need for medical treatment. H & H
Warehouse v. Vicory, 805 P.2d 1167 (Colo. App. 1990).

The claimant must prove entitlement to medical benefits by a preponderance of
the evidence. A preponderance of the evidence is that which leads the trier-of-fact, after
considering all the evidence, to find that a fact is more probably true than not. Page v.
Clark, 197 Colo. 306, 592 P.2d 792 (1979).

After reviewing the evidence presented, the ALJ concludes need for PRP
injections and physical therapy is not causally related to the work injury and is due to
Claimant’s preexisting arthritis in the left knee. Having determined that Claimant did not
prove the requisite causal nexus, the question of reasonableness and necessity is moot.
With respect to the inconsistencies between the medical records from Kaiser and Dr.
Johnson and the testimony of the Claimant, | credit the medical records as accurate over
the testimony of the Claimant to the contrary.

ORDER
It is therefore ordered that:

1. Claimant’s claim for medical benefits for PRP and physical therapy is denied
and dismissed.

2. All matters not determined herein are reserved for future determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order
with the Denver Office of Administrative Courts, 1525 Sherman St., 4th Floor, Denver,
CO 80203. You must file your Petition to Review within twenty (20) days after mailing or
service of the order, as indicated on the certificate of mailing or service; otherwise, the
Judge's order will be final. You may file the Petition to Review by mail, as long as the
certificate of mailing attached to your petition shows: (1) That you mailed it within twenty
(20) days after mailing or service of the order of the Judge; and (2) That you mailed it to
the above address for the Denver Office of Administrative Courts. For statutory reference,
see section 8-43-301(2), C.R.S. For further information regarding procedures to follow
when filing a Petition to Review, see Rule 26, OACRP. You may access a petition to
review form at: http://www.colorado.gov/dpa/oac/forms-WC.htm.



DATED: November 2, 2023

Miclal A, Derales

Administrative Law Judge
Office of Administrative Courts




OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. WC 5-271-358-005

ISSUES

1. Whether Claimant was an “employee” of Respondent within the meaning of § 8-
40-202(a)(2), C.R.S., on August 13, 2022.

2. Whether Claimant established by a preponderance of the evidence that she
sustained a compensable injury arising out of the course of employment with
Respondent on August 13, 2022.

3. If compensable, whether Claimant established by a preponderance of the evidence
entitlement to reasonable and necessary medical benefits causally related to a
work-related injury.

4. Whether Claimant established by a preponderance of the evidence entitlement to
temporary total disability (TTD) benefits due to a work-related injury from August
13, 2022 until terminated pursuant to statute, rule, or further order. .

5. Determination of Claimant’s average weekly wage (AWW).

6. If Claimant proves a compensable injury, whether Claimant established by a
preponderance of the evidence the penalties should be imposed pursuant to 7
CCR 1101-3, Rule 3-6, for Respondent’s alleged failure obtain and maintain
workers’ compensation insurance.

7. Whether Claimant has established by a preponderance of the evidence that
penalties should be imposed against Respondent for alleged violation of § 8-72-
114, C.R.S.

FINDINGS OF FACT

1. Claimant is a 71-year-old woman who has been a dog groomer for more than thirty
years. Respondent operates a dog grooming business (the “[Redacted, hereinafter DS]").
In June 2022, Claimant approached [Redacted, hereinafter PB] — Respondent’s owner —
about working at the DS[Redacted] to supplement her income. On or about June 25,
2022, Claimant and PB[Redacted] agreed Claimant would work at the DS[Redacted] on
days Claimant was available, and that Claimant would only groom small dogs. Claimant
began working at the DS[Redacted] on August 4, 2022. At the time, Claimant was also
working for a different dog grooming business but stopped that position at the beginning
of August 2022. Neither party presented evidence that they executed a written contract
or other written document setting forth the terms of Claimant’s employment status.

2. On August 13, 2022, Claimant was grooming a dog at an adjustable-height
grooming table, using a foot pedal that raised and lowered the table. Claimant was sitting
on a stool with her knees and feet under the table. While lowering the grooming table,



Claimant’s foot became stuck, and the tabletop lowered onto the top of her right knee,
trapping it. As a result, Claimant sustained injuries to her knee and right ankle. With the
assistance of the other groomers at the DS[Redacted], Claimant freed herself from the
table, and rolled off the stool to the floor, landing on her left side. In the process, Claimant
sustained a laceration to her left elbow.

3. Respondent was aware of Claimant’s injury when it occurred. Respondent did not
initiate a workers’ compensation claim, and did not provide Claimant with a list of
designated providers as required by § 8-43-404 (5)(a)(1)(A), C.R.S. Because Respondent
did not provide the required list of designated providers, the right of selection of authorized
treating provider (ATP), passed to Claimant.

4. On August 13, 2022, Claimant saw Elizabeth Rosenberg, M.D., at Care Now
Urgent Care for an injury to her right knee, right quadriceps muscle, and laceration of her
left elbow. Claimant reported the incident as it occurred, including reporting falling to her
left side to extricate herself from the table. Claimant reported no other injured body parts.
Dr. Rosenberg diagnosed Claimant with a right knee sprain. She noted Claimant had
undergone knee replacement surgery in August 2021, and referred Claimant to Robert
Thomas, M.D., at Panorama Orthopedics for further evaluation. Dr. Rosenberg
recommended a temporary work restriction, limiting Claimant to “primarily seated work.”
(Ex. 9). Claimant, by her actions, selected Care Now and Dr. Rosenberg as her ATP.

5. On August 22, 2022, Claimant returned to Care Now, and saw Ramon Fernandez-
Valle, M.D. Claimant reported her right ankle was also injured, after being forced into
dorsiflexion by the grooming table. Dr. Fernandez-Valle noted swelling and slight bruising
of the right ankle, and added a diagnosis of right ankle sprain. Dr. Fernandez-Valle
indicated Claimant was able to ambulate without the need for a cane, and continued
Claimant’s temporary work restriction of “primarily seated work” until September 6, 2022.
(Ex. 10).

6. On August 24, 2022, Claimant saw Robert Thomas, M.D., at Panorama
Orthopedics. Dr. Thomas performed Claimant’s total right knee replacement in August
2021. Claimant reported the injury to her right knee and left elbow. Dr. Thomas noted
swelling and ecchymosis of the right knee, and the contusion to Claimant’s left elbow.
Claimant’s right knee range of motion was 0-100 degrees. He indicated Claimant
sustained no structural damage to the right knee or surrounding structures. He
recommended “activities as tolerated” and low-impact exercises, but did not recommend
work restrictions. (Ex. 14). By virtue of Dr. Rosenberg’s referral, Dr. Thomas was also an
ATP.

7. Claimant’s next documented medical examination was on January 25, 2023, when
she returned to Dr. Thomas. Claimant reported her right knee pain was unchanged, and
described it as occurring intermittently, rating a 4/10 in severity, and exacerbated by
standing and stretching. Claimant also reported pain while walking. On examination, Dr.
Thomas noted an indentation in Claimant’s right knee, a “divot in the soft tissue;”
tenderness over the joint adjacent to the patella and quadriceps tendon, and a mildly
antalgic gait. Claimant’s right knee range of motion was noted to be 1-130 degrees. Dr.



Thomas opined Claimant’s right knee indentation was likely permanent, and would likely
remain painful, but would not cause a true functional deficit. He placed Claimant at
maximum medical improvement (MMI), and encouraged Claimant to maintain leg
strength. (Ex. 14).

8. On February 3, 2023, Claimant saw Celia Elias, M.D., for an annual wellness
examination, at Optima Medical, in Tucson Arizona. Claimant reported her right knee
injury. Claimant also reported, for the first time, experiencing left hip and lower back pain.
On examination, Dr. Elias noted Claimant’s spine was non-tender, and that she had
normal range of motion and strength of the upper and lower extremities, with no joint
enlargement or tenderness. She noted a large 3-4 cm linear area of indentation on
Claimant’s right knee, above the patella, with no swelling and good range of motion. Dr.
Elias ordered x-rays of Claimant’s left hip and lumbar spine, and prescribed ciprofloxacin
(an antibiotic) for lower back pain. (Ex. 12). No credible evidence was admitted indicating
Claimant’s ATPs referred Claimant to Dr. Elias for treatment of her work-related injuries.

9. Claimant underwent a left hip x-ray as ordered by Dr. Elias on February 17, 2023.
The x-ray did not show fractures or dislocations, and demonstrated the hip joint spaces
were well-preserved. (Ex. 16).

10.  On April 27, 2023, Claimant apparently saw Stephen L. Curtin, M.D., at Tucson
Orthopaedic Institute. No narrative medical records from this date were offered or
admitted into evidence. The exhibits submitted by Claimant indicate a lumbar MRI was
ordered for a suspected diagnosis of lumbar radiculopathy. Although two images which
appear to be from an MRI were included in Claimant’s Exhibit 18, no radiologist report or
other interpretation of the images was offered or admitted into evidence. Claimant was
apparently then referred for physical therapy for a diagnosis of lumbar spondylosis without
myelopathy or radiculopathy. (Ex. 18). No credible evidence was admitted indicating
Claimant’s ATPs referred her to Dr. Curtin for treatment of her work-related injuries.

11.  The record contains no credible evidence that Claimant’s complaints of lower back
pain or left hip pain, or any treatment or evaluation for those conditions, are causally
related to her August 13, 2022 injuries.

12. The treatment Claimant received from ATPs at Care Now Urgent Care and
Panorama Orthopedics was reasonable and necessary to cure or relieve the effects of
her industrial injury.

13. The treatment Claimant received from Dr. Elias and Dr. Curtain was not
authorized, and was not reasonable and necessary to cure or relieve the effects of
Claimant’s industrial injury.

14.  As the result of her injuries, Claimant incurred the following medical expenses for
treatment that was authorized, reasonable, and necessary to cure or relieve the effects
of her industrial injury:



Provider Date of Treatment | Expenses Exhibit
Care Now Urgent Care | 8/13/22 $456.00 Ex. 11
Care Now Urgent Care | 8/22/22 $336.00 Ex. 11
Panorama Orthopedics | 8/24/22 $204.00 Ex. 15
Panorama Orthopedics | 1/25/23 $204.00 Ex. 15
TOTAL $1,200.00

Claimant’s Employment Status and Wages

15.  Claimant worked a total of eight days for Respondent from August 4, 2022 to
August 20, 2022. During this time, Claimant performed dog grooming services for
Respondent’s clients, who were booked and scheduled through Respondent. On the days
Claimant was scheduled to work, Respondent required her to be at the dog spa at 9:00
a.m., and to provide services for the times scheduled by Respondent.

16. Respondent employed three people, including PB[Redacted] and two dog
groomers (other than Claimant). Respondent considered Claimant an independent
contractor. Respondent paid the employed groomers 50% of the amount charged for
services, plus tips, and provided the grooming tools necessary to perform their duties.
Claimant was paid 55% of the of the amount charged by Respondent for services she
performed, plus tips. Respondent provided some equipment necessary for Claimant to
work as a dog groomer, including a grooming table, tubs for bathing, towels, shampoo,
and blow dryers. Claimant supplied her own grooming tools, including combs, clippers,
and blades.

17.  Claimant received two paychecks from Respondent. On August 18, 2022,
Respondent paid Claimant $376.75 for work performed from August 4 to August 6, 2022.
On September 1, 2022, Respondent paid Claimant $665.75 for the period of August 11,
2022 through August 20, 2022. The September 1, 2022 paycheck included tips Claimant
received totaling $181.75, and was paid through Respondent’s payroll system. (Ex. 20).
In total, Claimant received gross wages and tips of $1,042.50 during her 17 days of
working for Respondent. Claimant’s average weekly wage (AWW) during this time was
$429.24 per week (i.e., $1,042.50 + 17 days = $61.32 per day x 7 days = $429.24 per
week).

Claimant’s Return to Work

18.  Claimant worked two days for Respondent the week after her injuries, but did not
return after August 20, 2022. Claimant testified she could not continue working due to her
pain, and that she remains unable to work.



19.  After the August 13, 2022 incident, Claimant consulted with an attorney regarding
a possible lawsuit against the table manufacturer. Thereafter, on advice of her attorney,
Claimant elected not to return to work for Respondent. PB[Redacted] credibly testified
that Claimant told her she was advised not to return to work by her attorney. Claimant
testified she did not return to work based on the advice of her physicians and her attorney.
However, the admitted medical records demonstrate that Claimant’s treating providers
provided work restrictions limiting her to “primarily seated work,” but did not impose a total
work restriction. It was unclear from Claimant’s testimony whether she believes she is
currently unable to work due to her work-related knee, ankle, and elbow injuries, or
whether her inability to return is due to her non-work-related lower back and hip
complaints. Notwithstanding, Claimant’s testimony that she was and is unable to work as
a dog groomer is not credible.

20. No credible evidence was admitted indicating Claimant’s treating health care
providers have expressed the opinion that Claimant is unable to work as a result of the
injuries she sustained on August 13, 2022.

21.At the time of Claimant’s injury, Respondent did not have workers’ compensation
insurance. PB[Redacted] testified that Respondent has since obtained workers’
compensation insurance, but did not know if Claimant’s claim was covered under
that insurance. No insurer entered an appearance, and none of Claimant’s medical
expenses have been paid by either Respondent or a workers’ compensation
insurance carrier. The ALJ finds that Respondent did not have the required
workers’ compensation insurance for coverage of Claimant’s injury.

CONCLUSIONS OF LAW
Generally

The purpose of the Workers’ Compensation Act of Colorado, §§ 8-40-101, et seq.,
C.R.S. is to assure the quick and efficient delivery of disability and medical benefits to
injured workers at a reasonable cost to employers, without the necessity of litigation. See
§ 8-40-102(1), C.R.S. Claimant must prove entitlement to benefits by a preponderance of
the evidence. See § 8-43-201, C.R.S. A preponderance of the evidence is that which
leads the trier-of-fact, after considering all of the evidence, to find that a fact is more
probably true than not. Page v. Clark, 592 P.2d 792 (Colo. 1979). The facts in a workers’
compensation case must be interpreted neutrally; neither in favor of the rights of the
claimant, nor in favor of the rights of respondents; and a workers’ compensation claim
shall be decided on the merits. § 8-43-201, C.R.S.

Assessing weight, credibility, and sufficiency of evidence in Workers'
Compensation proceedings is the ALJ’s exclusive domain. Univ. Park Care Center v.
Indus. Claim Appeals Office, 43 P.3d 637 (Colo. App. 2001). Even if other evidence in the
record may have supported a contrary inference, it is for the ALJ to resolve conflicts in
the evidence, make credibility determinations, and draw plausible inferences from the
evidence. /d. at 641. When determining credibility, the fact finder should consider, among
other things, the consistency or inconsistency of the witness's testimony and actions; the



reasonableness or unreasonableness (probability or improbability) of the testimony and
actions; the motives of the witness; whether the testimony has been contradicted; and
bias, prejudice, or interest. Prudential Ins. Co. v. Cline, 57 P.2d 1205 (Colo. 1936);
Bodensieck v. Indus. Claim Appeals Office, 183 P.3d 684 (Colo. App. 2008).

The ALJ's factual findings concern only evidence and inferences found to be
dispositive of the issues involved; the ALJ has not addressed every piece of evidence or
every inference that might lead to conflicting conclusions and has rejected evidence
contrary to the above findings as unpersuasive. Magnetic Eng’g, Inc. v. Indus. Claim
Appeals Office, 5 P.3d 385 (Colo. App. 2000).

Employee vs. Independent Contractor Status

Pursuant to § 8-40-202(2)(a), C.R.S. “any individual who performs services for pay
for another shall be deemed to be an employee” unless the person “is free from control
and direction in the performance of the services, both under the contract for performance
of service and in fact and such individual is customarily engaged in an independent trade,
occupation, profession or business related to the service performed.” Claimant has
established by a preponderance of the evidence that she provided services to
Respondent and was paid for her services. Thus, Claimant is a presumptive employee
under § 8-40-202 (2)(a), C.R.S.

A putative employer may establish a presumed employee is an independent
contractor by proving the presence of some or all of the nine criteria enumerated in § 8-
40-202(2)(b)(Il), C.R.S., to prove independence. See Nelson v. ICAO, 981 P.2d 210, 212
(Colo. App. 1998). These nine criteria are that the putative employer must not:

(A)  Require the individual to work exclusively for the person for whom
services are performed; except that the individual may choose to work
exclusively for such person for a finite period of time specified in the
document;

(B) Establish a quality standard for the individual; except that the
person may provide plans and specifications regarding the work but
cannot oversee the actual work or instruct the individual as to how the
work will be performed;

(C) Pay a salary or at an hourly rate instead of at a fixed or contract
rate;

(D) Terminate the work of the service provider during the contract
period unless such service provider violates the terms of the contract or
fails to produce a result that meets the specifications of the contract;

(E)  Provide more than minimal training for the individual;

(F)  Provide tools or benefits to the individual; except that materials
and equipment may be supplied;



(G) Dictate the time of performance; except that a completion
schedule and a range of negotiated and mutually agreeable work hours
may be established;

(H) Pay the service provider personally instead of making checks
payable to the trade or business name of such service provider; and

(h Combine the business operations of the person for whom service
is provided in any way with the business operations of the service
provider instead of maintaining all such operations separately and
distinctly.

§ 8-40-202(2)(b)(Il), C.R.S.

If the parties have executed a written document that demonstrates by a
preponderance of the evidence the existence of these factors, the document creates a
rebuttable presumption of an independent contractor relationship between the parties. §
8-40-202 (2)(b)(Ill) and (IV), C.R.S. Neither party presented evidence that the parties
executed such written document.

Because the evidence establishes Claimant was performing services for pay, and
there is no written document establishing Claimant’s independent contractor status, the
burden of proof rests upon Respondent to rebut the presumption that Claimant was an
employee. Baker v. BV Properties, LLC, W.C. No. 4-618-214 (ICAO, Aug. 25, 2006). The
question of whether respondent has overcome the presumption is one of fact for the ALJ.
Nelson v. Indus. Claim Appeals Office, supra; Indus. Claim Appeals Office v. Softrock
Geological Servs., Inc., 325 P.3d 560 (Colo. 2015)

The statute creates a “balancing test,” but does not establish a precise number or
combination of factors that must be established to rebut the presumption of employment.
Allen v. America’s Best Carpet Cleaning Serv., W.C. No. 4-776-542 (ICAQO Dec. 1, 2009).
C.R.S. Donahue v. Danley Investigations, W.C. No. 4-698-600 (ICAO Feb. 5, 2008). The
ALJ must determine “as a matter of fact whether or not particular factors are present, and
ultimately, whether the claimant is an employee or independent contractor based on the
totality of the evidence concerning the statutory factors.” Allen, supra.

Respondent has failed to prove by a preponderance of the evidence that Claimant
was not an “employee” within the meaning of the Colorado Workers’ Compensation Act.
Respondent did not establish that the parties maintained separate and distinct business
operations. Instead, Claimant’s services were incorporated into Respondent’s business
operations in several respects. Claimant provided grooming services for Respondent’s
clients, and was assigned clients by Respondent. Respondent dictated the time of
performance, by requiring Claimant on the days she worked to be at the DS[Redacted] at
9:00 a.m., and working at the time clients were scheduled by Respondent. Respondent
provided some tools, and supplies, such as blow dryers, towels, and shampoo.
Respondent paid Claimant in the same manner as her other employees, although at a
higher percentage of revenues generated. Respondent also paid Claimant personally,



and at least once through Respondent’s payroll system. Finally, no credible evidence was
admitted indicating that Respondent could only terminate Claimant for violating the terms
of a contract, or failed to meet results specified in a contract.

Several factors weigh in favor of independent contractor status, such as Claimant’s
long history as a professional dog groomer, providing her own grooming tools, requiring
no training or supervision in dog grooming. These factors, however, are more indicative
of Claimant’s experience in the field than her employment status. The ALJ finds these
factors outweighed by the other factors discussed above. Based on the totality of the
evidence, the ALJ concludes that Claimant was an “employee” and not an independent
contractor.

Compensability

To establish a compensable injury an employee must prove by a preponderance
of the evidence that his injury arose out of the course and scope of employment with his
employer. § 8-41-301(1)(b), C.R.S. (2006); see City of Boulder v. Streeb, 706 P.2d 786,
791 (Colo. 1985). An injury occurs "in the course of*" employment when a claimant
demonstrates that the injury occurred within the time and place limits of his employment
and during an activity that had some connection with his work-related functions. Triad
Painting Co. v. Blair, 812 P.2d 638, 641 (Colo. 1991). The "arising out of" requirement is
narrower and requires the claimant to demonstrate that the injury has its “origin in an
employee's work-related functions and is sufficiently related thereto to be considered part
of the employee’s service to the employer.” Popovich v. Irlando, 811 P.2d 379, 383 (Colo.
1991). A compensable injury is one that causes disability or the need for medical
treatment. City of Boulder v. Payne, 162 Colo. 345, 426 P.2d 194 (1967); Mailand v. PSC
Indus. Outsourcing LP, WC 4-898-391-01, (ICAO Aug. 25, 2014).

Claimant has established by the preponderance of the evidence that she sustained
compensable injuries to her right knee, right ankle, and left elbow arising out of the course
of her employment with Respondent, while grooming a dog. Respondent admitted the
August 13, 2022 incident occurred, and that Claimant sustained some injury. Claimant
immediately sought treatment for her knee and elbow, and had objective evidence of
injury to her right ankle at her August 22, 2022 visit at Care Now.

Claimant has failed to establish by a preponderance of the evidence that she
sustained compensable injuries to her lower back or left hip arising out of the course of
her employment with Respondent. Claimant did not report injuries to her hip or lower back
in her four visits with her ATPs. The first documented complaints of lower back and hip
pain were to Claimant’s primary care doctor, Dr. Elias, on February 3, 2023, nearly six
months after her initial injuries. Notwithstanding the delay in reporting symptoms, none of
Claimant’s treating providers have credibly opined that Claimant’s hip and lower back
conditions are causally-related to the August 13, 2022 incident.



Medical Benefits

Under section 8-42-101(1)(a), C.R.S., respondents are liable for authorized
medical treatment that is reasonable and necessary to cure or relieve the effects of the
industrial injury. See Owens v. Indus. Claim Appeals Office, 49 P.3d 1187, 1188 (Colo.
App. 2002). The question of whether the claimant proved treatment is reasonable and
necessary is one of fact for the ALJ. Kroupa v. Indus. Claim Appeals Office, 53 P.3d 1192
(Colo. App. 2002). All results flowing proximately and naturally from an industrial injury
are compensable. /d., citing Standard Metals Corp. v. Ball, 474 P.2d 622 (Colo. 1970).

Claimant has established by a preponderance of the evidence an entitlement to
reasonable and necessary medical benefits to cure or relieve the effects of her industrial
injury. Specifically, Claimant is entitled to medical benefits directed toward her right knee,
right ankle, and left elbow injuries. Respondent is responsible for and shall pay general
medical benefits that are reasonable and necessary to cure or relieve the effects of
Claimant’s August 13, 2022 industrial injuries to her right knee, right ankle, and left elbow.
Because Claimant has been placed at MMI, these expenses are limited to the authorized,
reasonable, and necessary treatment rendered to date.

Claimant’s Medical Expenses to Date

Claimant’s post-MMI treatment is not compensable because the treatment was not
“authorized.” Compensable medical treatment must be reasonable, necessary, and
provided by an “authorized” treating physician. “Authorization” is a physician’s legal status
to treat an industrial injury at the respondents’ expense. Bunch v. Indus. Claim Appeals
Office, 148 P.3d 381 (Colo. App. 2006); Popke v. Indus. Claim Appeals Office, 944 P2d.
677 (Colo. App. 1997).

The Act requires respondents to provide injured workers with a list of at least four
designated treatment providers. § 8-43-404(5)(a)(I)(A), C.R.S. WCRP 8-2 (A)(2) clarifies
that the designated provider list must be provided within seven (7) business days after
the employer has notice of the injury. If the employer does not timely designate an ATP,
the right of selection passes to the claimant. Rogers v. Indus. Claim Appeals Office, 746
P.2d 565 (Colo. App. 1987), see also W.C.R.P. 8-2 (E). An employer is notified of an
injury when it has “some knowledge of the accompanying facts connecting the injury or
illness with the employment, and indicating to a reasonably conscientious manager that
the case might involve a potential compensation claim.” Bunch v. Indus. Claim Appeals
Office, 148 P.3d 381, 383 (Colo. App. 2006).

Once an ATP is established, a claimant may not seek treatment from other
physicians without obtaining permission from respondents or an ALJ, unless the new
physician is in the chain of referral from an ATP. If a claimant does change physicians,
respondents are not liable for the unauthorized treatment. Yeck v. Industrial Claim
Appeals Office, 996 P.2d 228 (Colo. App. 1999)

Respondent had knowledge of Claimant’s injury on August 13, 2022, and did not
provide a designated provider list. Consequently, the right of selection passed to
Claimant. Claimant pursued treatment from Dr. Rosenberg and Care Now Urgent Care.



Therefore, Dr. Rosenberg was Claimant’s ATP. Dr. Thomas was also an ATP by virtue of
Dr. Rosenberg’s referral. Claimant’s treatment at Care Now on August 13, 2022, and
August 22, 2022, and from Dr. Thomas on August 24, 2022 and January 25, 2023 was
“authorized” under the Act. The care was also reasonable and necessary to cure or relieve
the effects of her industrial injury.

No credible evidence was admitted showing that Dr. Rosenberg or Dr. Thomas
referred Claimant to Dr. Elias or Dr. Curtin, or recommended additional medical care or
diagnostic studies after Claimant reached MMI on January 25, 2023. There is no evidence
that Claimant sought or obtained permission to change ATP, or to designate Dr. Elias or
Dr. Curtin authorized as an ATP. Consequently, any care Claimant received after January
25, 2023, was not “authorized,” or compensable.

Respondent shall pay for medical treatment Claimant received from Care Now on
August 13, 2022, and August 22, 2022, and from Panorama Orthopedics on August 24,
2022 and January 25, 2023.

Temporary Total Disability

To prove entitlement to Temporary Total Disability (TTD) benefits, a claimant must
prove that the industrial injury caused a disability lasting more than three work shifts, that
she left work as a result of the disability, and that the disability resulted in an actual wage
loss. See Sections 8-42-103 (1)(g), 8-42-105(4); Anderson v. Longmont Toyota, 102 P.3d
323 (Colo. 2004). Section 8-42-103(1)(a) requires the claimant to establish a causal
connection between a work-related injury and a subsequent wage loss in order to obtain
TTD benefits. The term “disability” connotes two elements: (1) medical incapacity
evidenced by loss or restriction of bodily function; and (2) impairment of wage-earning
capacity as demonstrated by claimant's inability to resume his or her prior work. Culver
v. Ace Electric, 971 P.2d 641, 649 (Colo. 1999). The impairment of earning capacity
element of disability may be evidenced by a complete inability to work, or by restrictions
which impair the claimant's ability effectively and properly to perform his or her regular
employment. Ortiz v. Charles J. Murphy & Co., 964 P.2d 595, 597 (Colo. App. 1998).
Because there is no requirement that a claimant produce evidence of medical restrictions,
a claimant’s testimony alone is sufficient to demonstrate a disability. Lymburn v. Symbios
Logic, 952 P.2d 831, 833 (Colo. App. 1997).

The Workers' Compensation Act prohibits a claimant from receiving temporary
disability benefits if the claimant is responsible for termination of the employment
relationship. Gilmore v. Industrial Claim Appeals Office, 187 P.3d 1129, (Colo. App.
2008); §§ 8-42-103(1)(g), 8-42-105(4)(a), C.R.S. The termination statutes provide that
where an employee is responsible for her termination, the resulting wage loss is not
attributable to the industrial injury. In re of Davis, W.C. No. 4-631-681 (ICAO, Apr. 24,
2006).

“‘Under the termination statutes, sections 8-42-103(1)(g) and 8-42-105(4), an
employer bears the burden of establishing by a preponderance of the evidence that a
claimant was terminated for cause or was responsible for the separation from
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employment.” Gilmore, 187 P.3d at 1132. “Generally, the question of whether the claimant
acted volitionally, and therefore is ‘responsible’ for a termination from employment, is a
question of fact to be decided by the ALJ, based on consideration of the totality of the
circumstances.” Gonzales v. Industrial Commission, 740 P.2d 999 (Colo. 1987); Windom
v. Lawrence Construction Co., W.C. No. 4-487-966 (November 1, 2002). In re Olaes, WC.
No. 4-782-977 (ICAP, April 12, 2011). Implicit in the termination statutes is a requirement
that Respondents prove Claimant committed an “act” which formed the basis for his
termination. Ultimately, the question of whether the claimant was responsible for the
termination is one of fact for determination by the ALJ. Apex Transportation, Inc. v.
Industrial Claim Appeals Office, 321 P.3d 630, 632 (Colo. App. 2014).

Claimant has failed to establish by a preponderance of the evidence an entitlement
to TTD benefits. Claimant returned to work for Employer for one week after the August
13, 2022 injuries, and did not return after August 20, 2022. No evidence was presented
that Respondent terminated Claimant. Claimant testified she did not return based on the
recommendations of her physicians, and because she could not physically perform the
job. However, that testimony is not credible, and Claimant offered no cogent explanation
as to why she could not perform her job as a dog groomer due to her knee, ankle, or
elbow. The medical evidence indicates that none of Claimant’s treating physicians placed
work restrictions upon her that would prevent her from performing her work as a dog
groomer. The only restriction was that Claimant should work from a seated position.
Claimant offered no evidence that she Claimant has failed to establish that she sustained
a disability which prevented her from performing or returning to her employment as a dog
groomer after August 20, 2022.

The ALJ also finds that Claimant voluntarily terminated her employment on August
20, 2022 for reasons other than the physical limitations placed upon her by the work-
related injury. Specifically, Claimant did not return to work based on the advice of her
attorneys because she intended to pursue a civil suit against the manufacturer of the dog
grooming table. Claimant was, therefore, responsible for her own termination, and the
resulting loss in income after August 20, 2022.

Average Weekly Wage

Section 8-42-102(2), C.R.S., requires the ALJ to calculate a claimant's average
weekly wage (AWW) based on a claimant’s monthly, weekly, daily, hourly, or other
earnings. This section establishes the default method for calculating AWW. However, if
for any reason, the ALJ determines the default method will not fairly calculate the AWW,
§ 8-42-102(3), C.R.S., establishes the so-called “discretionary exception,” which affords
the ALJ discretion to determine the AWW in such other manner as will fairly determine
the wage. Benchmark/Elite, Inc. v. Simpson, 232 P.3d 777 (Colo. 2010); Campbell v. IBM
Corp., 867 P.2d 77 (Colo. App. 1993). The overall objective in calculating the AWW is to
arrive at a fair approximation of a claimant's wage loss and diminished earning capacity.
Campbell v. IBM Corp., supra; Avalanche Industries v. ICAO, 166 P.3d 147 (Colo. App.
2007).

As found, Claimant’s average weekly wage at the time of injury was $429.24.
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Penalties
Failure to Maintain Insurance

Claimant seeks penalties for Respondents’ failure to maintain workers’
compensation insurance but has not specified the statute for those penalties. The
references in Claimant’s Application for Hearing and Position Statement to “7 CCR 1101-
3-6,” are presumed to refer to 7 CCR 1101-3, Rule 3-6. WCRP Rule 3-6 provides
guidance to Director of the Division of Workers’ Compensation (DOWC) on imposing fines
after determining an employer failed to obtain or maintain workers’ compensation
insurance under § 8-43-409, C.R.S. While this section allows the Director to impose fines,
it does not grant a claimant the right to assert a penalty claim.

Section 8-43-409 (1) outlines the Director's role in investigating and notifying
employers about their default in insurance obligations, and it authorizes the Director to
set the issue for a hearing according to established procedures. Under the statute, “it is
the role of the director to conduct a preliminary investigation and determine whether the
matter should be set for a hearing before an ALJ on the issue of whether to impose a fine
for an employer’s failure to maintain workers’ compensation insurance.” Gant v. Etcetera,
W.C. No. 4-586-030 (ICAO Sep. 17, 2004). It is the Directors’ prerogative to decide if a
hearing is “necessary.” Therefore, the actions authorized by § 8-43-409 (1), are for the
Director, and not an ALJ at the request of a claimant. /d.

Furthermore, fines imposed under § 8-43-409 (or 7 CCR 1101-3, Rule 3-6) “are
not intended as a remedy to injured claimants whose employer is uninsured.” Gant, supra.
Instead, fines collected by the Director are go to the state treasurer, who credits the “total
amount of the fine to the Colorado uninsured employer fund....” § 8-43-409 (7), C.R.S.
Because neither 7-CCR 1101-3, Rule 3-6, nor § 8-43-409, C.R.S., authorize a claimant
to seek penalties for a respondent’s failure to maintain workers’ compensation insurance,
Claimant’s request for penalties is denied.

Alleged Violation of § 8-72-114, C.R.S.

Claimant has not shown a basis for imposing of penalties for an alleged violation
of § 8-72-114, C.R.S. The “penalty” Claimant asserts does not arise under the Workers’
Compensation Act, and may not be imposed by ALJ or the DOWC.

ALJs are limited to the “jurisdiction, powers, duties, and authority” provided by the
Workers’ Compensation Act. Lewis v. Scientific Supply Co., Inc., 897 P.2d 905, 908 (Colo.
App. 1995). The Act confines that authority to issues arising under articles 40 to 47 of title
8. § 8-43-207 (1), C.R.S. Section 8-43-304 (1), C.R.S., authorizes penalties in cases
involving violations of articles 40 to 47 of title 8; failure to perform lawfully imposed duties
within the time prescribed the director’, and failure to obey lawful orders, judgments, or
decrees. Because an ALJ lacks authority to create a “penalty” where none exists,
penalties not enumerated in the Act may not be imposed. See Baker v. Weld County
School Dist., W.C. No. 4-993-326-004 (ICAO April 20, 2021).

T The “director” is the director of the DOWC. See § 8-40-201 (5), C.R.S.
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Claimant does not seek a penalty under the Workers’ Compensation Act. Instead,
Claimant alleges Respondent “willfully misclassified [Claimant’s] arrangement, pursuant
to C.R.S. § 8-72-114.” Section 8-72-114 falls under the Colorado Employment Security
Act,? which is administered by the Colorado Division of Unemployment Insurance
(“DOUI”) and its Director. § 8-71-102, C.R.S.

Section 8-72-114 allows the DOUI Director® to investigate misclassification
complaints and impose fines for willful misclassification of employees in the context of
unemployment insurance. § 8-72-114 (3)(e)(lll)(a), C.R.S. The statute does not confer
authority on the DOWC or its Director in any respect. It also does not permit a workers’
compensation claimant to recover penalties for its alleged violation. Claimant has cited
no authority otherwise. Because the requested “penalty” is not within articles 40 to 47 of
title 8, the ALJ may not impose it.

Claimant’s request to refer the matter “to the Director of Workers’ Compensation
for further review or [to] obtain permission from the Director to allow the [ALJ] to enforce
this matter pursuant to § 8-72-114(1V)(c)(9)*,” is unfounded. The ALJ presumes Claimant
seeks this remedy under § 8-72-114 (9)(a), which states: “Subject to the approval of the
executive director, the director may enter into an interagency agreement with the
department of law for assistance in enforcing this section.” The “director” referenced is
the DOUI Director, not the DOWC Director. The statute does not empower the DOWC or
Director to provide such permission. Moreover, the Office of Administrative Courts is not
part of the department of law. The statute does not provide Claimant a remedy.

Claimant’s request for “penalties” for an alleged violation of § 8-72-114, C.R.S.
under the Colorado Employment Security Act is denied.

ORDER

It is therefore ordered that:

1. Claimant was an “employee” of Respondent within the meaning of
the Colorado Workers’ Compensation Act on August 13 2022.

2. Claimant sustained compensable injuries to her right knee, right
ankle, and left elbow arising out of the course of her employment with
Respondent on August 13, 2022.

3. Respondent shall pay for all authorized medical treatment that is
reasonable and necessary to cure or relieve the effects of Claimant’s
industrial injuries to her right knee, right ankle, and left elbow.

2 §8-70-101,C.R.S.

3 The “division” and “director” referenced in § 8-72-114 are the Division of Unemployment Insurance, §
8-70-103 (8), C.R.S.; and its director, § 8-72-114 (2)(c), C.R.S.

4 Section 8-72-114(1V)(c)(9), C.R.S., does not exist.
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Respondent shall pay for the medical treatment Claimant received
from Care Now Urgent Care on August 13, 2022 and August 22,
2022, and for treatment Claimant received from Panorama
Orthopedics on August 24, 2022, and January 24, 2023.

Claimant’s request for temporary disability benefits is denied.

Claimant’'s average weekly wage at the time of her injury was
$429.24.

Claimant’s request for penalties under 7 CCR 1101-3, Rule 3-6, for
failure to maintain workers’ compensation insurance is denied.

Claimant’s request for penalties for alleged non-compliance with § 8-
72-114, C.R.S., is denied.

All matters not determined herein are reserved for future
determination.

If you are dissatisfied with the Judge's order, you may file a Petition to Review the order
with the Denver Office of Administrative Courts, 1525 Sherman St., 4th Floor, Denver,
CO 80203. You must file your Petition to Review within twenty (20) days after mailing or
service of the order, as indicated on certificate of mailing or service; otherwise, the
Judge's order will be final. You may file the Petition to Review by mail, as long as the
certificate of mailing attached to your petition shows: (1) That you mailed it within twenty
(20) days after mailing or service of the order of the Judge; and (2) That you mailed it to
the above address for the Denver Office of Administrative Courts. For statutory reference,
see section 8-43-301(2), C.R.S. For further information regarding procedures to follow
when filing a Petition to Review, see Rule 26, OACRP. You may access a petition to

review form at: http://www.colorado.gov/dpa/oac/forms-WWC.htm.

DATED: November 2, 2023
Stz% R. Kabler : o

Administrative Law Judge
Office of Administrative Courts
1525 Sherman Street, 4" Floor
Denver, Colorado, 80203
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OFFICE OF ADMINISTRATIVE COURTS
STATE OF COLORADO
WORKERS’ COMPENSATION NO. 5-173-570-001

ISSUES

l. Whether Respondent has proven by clear and convincing evidence that the
Division Independent Medical Examination (DIME) physician, Dr. Hugh Macaulay, was
incorrect in his opinion regarding causation, maximum medical improvement (MMI) and
permanent impairment.

. If Respondent overcame the DIME physician’s opinion with regard to MMI,
what is the MMI date?

1. If Respondent overcame the DIME physician’s opinion with regard to
permanent impairment, what is the permanent partial disability benefit?

V. Whether Claimant has shown by a preponderance of the evidence she is
entitled to medical benefits reasonably necessary and related to the injury of March 24,
2021.

V. Whether Claimant has shown by a preponderance of the evidence that she
is entitled to reimbursement of out of pocket medical expenses.

VI. Whether Claimant has shown by a preponderance of the evidence that she
is entitled to interest of eight percent (8%) for benefits which were not paid when due,
pursuant to Sec. 8-43-410(2), C.R.S. in accordance with D.O.W.C. Rule 12.

PROCEDURAL HISTORY

Respondent filed a Final Admission of Liability (FAL) on August 18, 2022 pursuant
to Dr. O'Toole’s report of August 9, 2022, which provided a 0% impairment and admitted
to reasonably necessary and related maintenance medical benefits. The parties
disclosed that Claimant objected to the FAL and applied for a DIME. Dr. Macaulay was
selected to perform the DIME.

Respondents filed an Application for Hearing on March 21, 2023 on issues which
included overcoming the DIME physician’s MMI and impairment determinations.

Claimant filed a Response to Application for Hearing on issues that included
upholding the DIME physician’s opinions, medical benefits, permanent partial disability
benefits, out of pocket expenses and interest on benefits which were not paid when due.

Claimant requested this ALJ take judicial notice of the Rules of Evidence,
specifically W.C.R.P. Rule 12; the Medical Treatment Guidelines for Traumatic Brain
Injury, W.C.R.P. Rule 17, Exhibit 2A; and the AMA Guides to the Evaluation of Permanent
Impairment, Third Edition (Revised), Chapter 3, Table 53.

FINDINGS OF FACT

Based on the evidence presented at hearing, the ALJ enters the following findings
of fact:



A. Generally

1. Claimant was 35 years old at the time of the hearing and reported she had
worked as a Social Caseworker Il for Employer since 2016. She would travel to and from
clients’ homes, complete reports, enter data into their system and prepare letters for the
court, among other things.

2. On March 24, 2021, towards the end of the day, Claimant was coming to a
stop when she was rear-ended in a motor vehicle accident (MVA) in the course and scope
of her employment with Employer. This was not contested. The police was called to the
scene of the accident in Fort Collins, off of Prospect and Riverside, and the parties
exchanged insurance information.

3. While still at the scene of the accident, Claimant called her supervisor to
report the accident. Claimant also called the client, she was in-route to, to cancel the
appointment. Claimant took pictures of the vehicle to document the damage. Claimant
was driving a Toyota Rav 4 and was hit by a Chevrolet Trailblazer. Claimant then
proceeded to her mother’s house in Greeley, CO, where her child was being cared for.
At the time of the accident Claimant had been living with her partner in Windsor, Colorado.

4. Claimant reported that she went to the emergency room that evening, after
the accident, because she had developed a headache and felt her speech was becoming
slurred. She felt her processing was beginning to slow down, her neck was hurting and
parts of her back were also hurting. She was also having visual disturbances though not
quite double vision or blurred vision. She also reported having light sensitivity. She did
not believe she had any loss of consciousness and the airbags did not deploy during the
accident.

B. Prior Work Injury

5. The Division of Workers’ Compensation file shows Claimant was injured on
July 31, 2012. It listed the lumbar spine and sacral as body parts injured.

6. Claimant was placed at MMI as of February 14, 2013 by Dr. Gregory
Reichhardt of Rehabilitation Associates of Colorado. He noted Claimant continued to
have some low back pain on the right side and was taking medication (Tramadol). Her
knee pain had resolved. Dr. Reichhardt provided a diagnosis of low back pain caused by
bending over and picking up a basket with an MRI demonstrating a mild L4-5 disc bulge
without nerve root impingement and mild right foraminal encroachment. He
recommended maintenance medical benefits including follow ups, laboratory tests and
medication, which she was taking one tablet up to three times a week.

7. A Final Admission of Liability was filed on April 2, 2013 for 8% whole person
impairment paying an amount of $13,176.03 at $239.40 per week for 55 weeks.

8. On February 16, 2015 Dr. Reichhardt noted that Claimant may require
greater than the two years of maintenance care previously anticipated.

9. On May 23, 2017 Claimant was seen at the UCHealth Internal Medicine
Clinic for back pain and a request for physical therapy.



10.  On April 4, 2018 PAC Kathryn Milizio last review Claimant’s problem list,
which included “back pain, thoracic (midback) -- chronic issue, and the UCHealth ER staff
included it in their March 24, 2021 report. They also included, under “Past Medical
History,” that Claimant had a history of back pain.

11.  On January 27, 2019 Claimant had an incident where she had neck pain
and a tingling sensation on her right cheek. Claimant was cleared and was advised to
see her primary provider. The head and neck CT were negative.

12.  No other records were provided in the interim between the last 2019 visit
and Claimant’'s MVA.

C. Medical Records

13.  Claimant proceeded to the emergency room (ER) at UCHealth in Greeley,
CO on March 24, 2021 where the ER staff documented she complained of headaches,
neck pain and low back pain, though her exam was within normal limits, including range
of motion. She provided a history of rolling to a stop at approximately 10 miles per hour
when she was rear-ended by another vehicle travelling approximately 30 miles per hour.
She reported development of diffuse head pain following the MVA as well as neck pain
especially to the right lateral aspect of her neck. She also reported feeling nausea right
after the crash. Claimant was injected with Norflex, a muscle relaxant, and Ketorolac
(Toradol), an inti-inflammatory drug and released.

14.  On March 30, 2021 Claimant was seen at ESP, where she reported an MVA
consistent with prior history recorded. She was complaining of pain in her head, neck,
back and right side of her rib cage. They also noted sensitivity to light, muscle spasms,
fatigue, stiffness and tightness, mood changes, insomnia and irritability. At that time, she
believed that she had been diagnosed with a concussion and whiplash in the ER but had
no structural injuries. She was also complaining of problems sleeping, difficulty with
screen time for extended periods, and getting comfortable, with a pain of 5/10 to 8/10.
She noted numbness in both hands, around the little finger on the right and around the
thumb on the left. She reported pain that was deep, shooting, constant, and sharp with
stabbing, throbbing, weakness and numbness. Things that made her pain worse included
light, movement, lifting, twisting, sitting, standing, time on screens, and driving. She was
provided with myofascial release to the head, neck, shoulders, and back by Kim
Schemahorn, LMT.

15.  On April 8, 2021 Claimant was evaluated by Dr. Kevin O’'Toole of UCHealth
Harmony. Dr. O’Toole took a history consistent with Claimant’s testimony. She reported
symptoms of low back soreness and tightness and developed a headache, upset stomach
and tightness in the neck approximately 30 minutes following the accident. She did not
want to move a lot, she described muscle spasms and tingling. Claimant reported she
continued working though was taking rest breaks as needed and was limiting her screen
time. At the time of the exam, she was complaining of light sensitivity, stabbing headache
pain behind her eyes, neck stiffness, fatigue, losing track of time, back spasm, swollen
limbs, could not feel her ring and small finger, sore shoulder blades, right rib cage
soreness, poor sleep, and slow processing. She reported that she normally had an
excellent memory and was very quick. She denied having prior work restrictions. She



reported recreational activities of playing softball, dancing, fishing, camping, hiking, and
enjoying family and friends.

16.  During the visit at UCHealth Harmony, she requested that the lights be
turned off in the exam room. On exam, Dr. O’Toole noted that Claimant had some
aversion to the light of the otoscope as well as had jerky movements during eye exam.
He noted allodynia over the cervical spine musculature and right supraclavicular space,
and loss of range of motion. Otherwise she had a normal neurologic exam including a
normal Romberg test, though she was withdrawn by the end of the visit. Dr. O'Toole
assessed neck pain, headaches above the eye region, photophobia of both eyes, acute
bilateral thoracic, low back and rib pain, right hand paresthesia and vestibular equilibrium.
He referred claimant for medical massage, biofeedback, and vestibular therapies, as well
as for a neuropsychological evaluation with Dr. Gregory Thwaites. He provided work
restrictions and medications and commented that Claimant’s subjective complaints were
greater than expected from a low velocity MVA. He was concerned about symptom
magnification and questioned the consistency of the subjective complaints. He
specifically noted that “her response to the change in treating provider is a significant red
flag for delayed recovery” and that the work relatedness of the injuries were only
“tentatively and weakly supported.”

17.  Claimant was treated by Michelle Hykes, RMT, of Medical Massage of the
Rockies, who documented Claimant had a concussion, was sensitive to light, memory
loss, headaches, timeless, thought processing, whiplash, cervical pain, mid-back pain,
stabbing pain, and pain in her rib region. She noted Claimant had spasms in her lumbar
spine, and swelling in her extremities. She recommended further massage treatment.

18. On May 11, 2021, the claimant was seen by neuropsychologist Gregory
Thwaites, Ph.D. Claimant reported disequilibrium when standing, which she stated she
reported to the ER physician. She reported that she walked very "specifically and
deliberately" because her gait was "very off." She described that she experienced light
sensitivity and dysarthric speech, both of which began before or upon arrival to the ER,
and blurred vision, since the evening of the accident.

19.  Dr. Thwaites noted that overall neuropsychological testing at 21 one days
was unremarkable other than subtle difficulties with speed processing. Dr. Thwaites
opined Claimant would benefit from seeing a clinical psychologist with experience in
delayed recovery and who had experience in psychological factors contributing to a
medical condition. He noted that “This would assist with differential psychological
diagnosis, apportionment, and treatment planning.” He stated that diagnosis and
treatment of headache and pain complaints were outside his area of expertise and he
would defer to the medical team regarding the headache complaints. He did recommend
a sleep study and labs outside of the workers compensation system.

20. Dr. Thwaites determined that the claimant did not sustain a concussion in
the motor vehicle accident. He certified that he spent one (1) hour reviewing the records
and dictating his nine (9) page report.

21.  On June 16, 2021 Dr. O’'Toole recommended continued medical massage
for additional visits.



22. Claimant treated with a chiropractor at Colorado Chiropractic and Sports
Injury Specialists beginning June 30, 2021. Dr. Scott Parker diagnosed cervicothoracic
and lumbar strain and pain complaints. He treated her with manual traction, soft tissue
mobilization, neuromuscular reeducation, and kinesiologic joint mobilization at least
through July 2021. He advised to apply ice, take Epson salt baths, be involved in
functional activities and home self-management techniques, and recommended further
chiropractic care.

23. On July 21, 2021 Claimant was evaluated by Lynn Parry, M.D., a
neurologist, at Claimant’s request. She recounted the mechanism of injury consistent
with Claimant’s testimony. On her physical examination she noted findings that were
"consistent with a skew deviation or ocular nerve paresis." She also found issues with
paracervical musculature, lumbar spine musculature and right sacroiliac joint. She felt
that the findings were consistent with a mild traumatic brain injury or vestibular
concussion. She noted that Claimant had both cervical and low back strains as well as
headaches that had a postconcussive and cervicogenic components.

24. Dr. Parry diagnosed probable brainstem concussion with residual
oculomotor and vestibular pathway dysfunction, cervical strain, post-concussive
headaches, cervicogenic headaches and low back strain. She recommended
radiographs of the cervical and lumbar spines and a brain MRI, an ENT evaluation,
neuroptometric evaluation, physical therapy and holding further neuropsychometric
evaluation until all of the issues had been addressed. She noted that neuropsychiatric
evaluations were not helpful early in recovery from any type of TBI unless there were
specific areas of dysfunction that were better identified of specific deficit. Overall function
could not be reliably assessed because of recurring injuries.

25. Jason R. Meyer, M.D., of Eye Center of Norther Colorado, documented
Claimant was having double vision and light sensitivity, in addition to dizziness,
headaches, blurred vision, with possible post-concussion related to the March 24, 2021
accident. Following the eye exam, he recommended Claimant be seen by Dr. Arnold
regarding the double vision and possible phoria.?

26. Claimant had an audiology evaluation by Rachel White, Au.D. of All About
Hearing on August 17, 2021 and was tested with a videonystagmography. She found
Claimant had VOR Dysfunction,® diagnosed dizziness and giddiness as well as
unspecified disorder of vestibular function of the right ear and recommended vestibular
therapy.

27. Claimant was evaluated by Blake J. Hyde, M.D. of Alpine Ear, Nose Y
Throat and issued a report on August 21, 2021. Dr. Hyde noted that Claimant presented
for lingering overt dizziness/vertigo sensation with certain head movements suspicious
for BPPV which was not active on exam that day, possibly recently treated as well as
generalized imbalance and “on a boat” sensation. He recommended VNG and VEMP test

" This ALJ infers that a skew deviation is a neurological condition characterized by a vertical misalignment
of the eyes.

2 This ALJ understands that “phoria” is a type of eye misalignment or latent deviation of the eyes while the
eyes are open and can be caused by mTBI.

3 Vestibulo-Ocular Reflex Dysfunction.



to clarify peripheral versus central but strongly suspicious for central etiology with her
residual symptoms and characteristics.

28.  Claimant returned for VEMP# testing on September 16, 2021 with Cheryl
Hadlock, Au.D., and she found that Claimant had left ear reduced function of the
vestibular nerve.

29.  On September 22, 2021 Dr. Hyde determined that Claimant had developed
dizziness following the MVA, which persisted, consistent with left weakness isolating to
the saccule which leads to the type of symptoms she was experiencing like rocking on a
boat.

30. Claimant returned to Dr. O’Toole who continued to assess headaches, neck
pain, thoracic back pain, vestibular disequilibrium, diplopia (double vision) and alternating
exotropia.®

31.  Claimant proceeded with therapy with Hannah Lamitie, M.S., P.T. of Alpine
from September 27, 2021, including balance stability.

32.  On November 3, 2021 Dr. O’'Toole noted that Claimant continued to take a
rest break at least once per day. She continued physical therapy, continue massage
therapy and vestibular therapy.

33. Claimant had a CT on November 4, 2021 and read by Dr. Nathan Kim,
which showed normal temporal bones.

34. Patrick D. Arnold, M.D. of Eye Center of Norther Colorado noted on
November 24, 2021, that Claimant continued to complain of blurry vision, both for near
and far vision. His impression was alternating exotropia and convergence insufficiency
in both eyes secondary to concussion. He recommended continued orthoptics therapy.

35.  On December 1, 2021 Dr. O'Toole was recommending continued massage
therapy and would request authorization for additional visits. He continued to diagnose
headaches above the eye region, neck, thoracic and lumbar pain, and vestibular
disequilibrium.

36. J. Raschbacher, M.D. issued a Rule 16 medical record review report on
December 7, 2021. He opined that Claimant did not have any diagnosis related to the
MVA and did not require further massage treatment under the work related claim.

37. On February 4, 2022 Dr. O'Toole noted that Claimant was diagnosed with
headaches and convergence insufficiency and should continue with computer orthoptics
treatment. The following visit on March 29, 2022 he noted that Claimant reported she still
had some headaches associated with neck pain and tightness. He noted that she had
done well with the central vision tasks but was having difficulty with peripheral vision
tasks. He assessed improved headaches above the eye region, improved neck pain and
stiffness as well as improving convergence insufficiency. He ordered her to take rest
breaks as needed, perform light aerobic exercises daily, and continue with orthoptics with
Dr. Arnold.

4 Vestibular-evoked myogenic potential testing
5 This ALJ infers that alternating exotropia is a misalignment of the eyes.



38. Claimant was evaluated by Dr. Arnold on August 2, 2022. He diagnosed
her with convergence insufficiency secondary to concussion. He stated that Claimant
had improved but had been unable to complete her computer orthoptics. He stated she
could discontinue them and restart computer orthoptics if she was having more trouble in
the future.

39. OnAugust9, 2022, Dr. O’'Toole placed Claimant at MMI with no impairment
and ordered maintenance medical benefits. This exam was done via video over a 15-
minute period, with no range of motion (ROM) testing. It also included time to write the
actual report.

40. On November 28, 2022 Dr. Hugh Macaulay performed a Division
Independent Medical Examination (DIME) of Claimant for consideration of Claimant’s
complaints, with chief symptoms from the MVA of cervical thoracic and lumbar pain, and
vertigo. Dr. Macaulay reviewed the medical records and took a history consistent with
Claimant’s testimony.

41.  Dr. Macaulay documented that Claimant complained of problems thinking,
including memory, scattered thinking, and tracking; change in behavior, including a short
fuse, lessened focus, sleep difficulties and exhaustion; neck and upper back pain, lower
back pain and headaches. She noted that she had extremity numbness and tingling,
which resolved with treatment. Dr. Macaulay documented that Claimant had frequent
problems with dizziness, slurred speech and memory loss, some degree of motion
sickness or vertigo, discomfort in her shoulders and occasional discomfort in her arms,
elbows and wrists, in the lower extremities as well extending from the hips to the feet.
Claimant reported that she had improvement from the time of her injury but continued to
have multiple difficulties.

42. She benefited from physical therapy, massage therapy and chiropractic
care, which was ultimately discontinued due to Claimant’s lack of noticeable progress.
She also benefited from medications and muscle relaxants, ice and heat, which she
continues to use, vision therapy, vestibular therapy and a TENS unit.

43.  Dr. Macaulay commented that Claimant felt her ATP, Dr. O'Toole, was very
perfunctory in his follow up evaluations and dismissive of her complaints, just checking
boxes.

44. On exam, Dr. Macaulay noted that Claimant had a somewhat slow gait, but
appeared normal, with decreased sensation over the left lateral thigh compatible with
meralgia paresthetica, mild paracervical tenderness with functional range of motion, mild
parathoracic muscular tenderness, functional lumbar range of motion, mild paralumbar
tenderness and an unremarkable Faber’s test.

45.  Claimant informed Dr. Macaulay that she had moved in with her mother
because she could not do all the cooking and cleaning, and pay all her bills. She explained
that her co-workers have had to help her, whereas before she was able to do things alone.
She noted tightness, achiness, and shooting pains in her lumbar, thoracic, and cervical
spine regions. She reported a “dead feeling” in her left thigh for the previous couple
months.



46. He specifically cited to the MTGs, Section D.8 which states that “If a patient
has persistent symptoms or complaints at 60 days and the initial portion of this guideline
has been completed, it is suggested that a referral be made to a neurologist or physiatrist
with extensive experience in mTBI treatment.”

47.  Dr. Macaulay found Claimant “not at MMI,” indicating that she needed
additional diagnostic evaluations and treatment for her work-related injuries. He
recommended a psychological evaluation and impairment rating, a neuropsychological
evaluation, and MRI of her brain, a CT of her temporal bone, a neurological consultation
for determination of mTBI, an ENT follow-up for determination of etiology of vertigo, an
ophthalmology follow-up for her convergence dysfunction and impairment rating, x-rays
of the cervical, thoracic, and lumbar spine, and an MRI of those areas if clinically
indicated.

48. Bruce Morgenstern, M.D., a neurologist, performed a record review on
March 23, 2023 at Respondent’s request. He described a concussion as follows:

A concussion is a subset of mild traumatic brain injury resulting from biomechanically
induced physiologic disruption of brain function. Concussion is characterized by the fifth
immediate and typically transient onset of cognitive and memory symptoms such as
alteration in mental state, confusion, disorientation, or post-traumatic antegrade or
retrograde amnesia, typically lasting less than twenty-four hours. Concussion may or may
not involve loss of consciousness, and Intracranial imaging and the neurological exam are
typically normal.

49. Dr. Morganstern opined that Claimant did not meet the criteria of a
concussion. He further stated that it was based on the lack of findings or documentation
in the initial presentation at UCHealth and then at the appointment with Dr. O’Toole of
April 8, 2021 that described a patient that continued to work, though complained of head
pain, neck stiffness fatigue, back spasms, sore shoulder blade, right rib cage soreness
and insomnia and slowed mental processing. He attributed Claimant’s symptoms to long
COVID sequelae sustained some four months or so before the MVA, which is not
documented in any of the medical records submitted to this ALJ other than referenced
based on information provided by Claimant to other providers.® He stated that there was
no documentation to support the diagnosis of concussion and disagreed with Dr. Parry’s
diagnosis. He also opined that Claimant’s headaches post-MVA were disproportionate
to her initial trauma, and that the whiplash neck pain sustained in the MVA should have
resolved within six months.

50. William Boyd, Ph.D. performed a neuropsychological evaluation at
Respondent’s request, on April 13, 2023, and issued a supplemental report on July 20,
2023. Claimant reported a diffuse pattern of cognitive difficulties including memory
problems, difficulties with attention and concentration, and possible confusion. She
complained about memory problems, had low tolerance for frustration, did not cope well
with stress, and experienced difficulties in attention and/or concentration on her MMPI-37

6 This ALJ only found that COVID symptoms were reported to Dr. Thwaites and Dr. Morganstern
extrapolated from there.

7 The MMPI-3 stand for Minnesota Multiphasic Personality Inventory-3. This ALJ infers that it is a tool
used by neuropsychologists to assess psychological aspects of a patient’s individual personalities and
psychopathology.



protocol testing. There were no indications of emotional-internalizing dysfunction,
disordered thinking, and maladaptive externalizing. He ultimately opined, based on all
testing, that Claimant did not suffer from a concussion based on the lack of medical
records documentation, the fact that Claimant did not hit her head and there was no loss
of consciousness. He further stated that, even if there were neurocognitive problems that
they had resolved by the time Claimant underwent the neuropsychological testing.

51.  On May 31, 2023 Dr. Kathleen D’Angelo of Advanced Medical and Forensic
Consultants was retained by Respondents to conduct an Independent Medical Evaluation
and examination. She provided a lengthy medical records review and provided critique
of Claimant’s reports of symptoms as well as some commentary regarding discrepancies
in the records. For example, she stated that there were contradictions regarding gait
discrepancies, noting that “while significant peripheral vertigo may cause gait imbalance,
neither Dr. O'Toole's 4/8/21 evaluation nor Dr. Thwaites initial evaluation describe she
complaining of significant ongoing vertigo during their evaluations.” However, Dr. O’Toole
specifically diagnosed vestibular disequilibrium, which this ALJ infers that Claimant was
having vestibular problems that caused balance issues. She opined that Claimant was
at MMI on August 9, 2022 and only suffered from cervical and thoracic myofascial irritation
in the MVA of March 24, 2021, suffered no impairment and that any other conditions, such
as the “alleged” post concussive complaints, were not related. Dr. D’Angelo is simply not
persuasive in her opinions and the parties likely did not think so either since they did not
cite to any portion of her 85 page report in their position statements filed following the
hearing.

52. Claimant was evaluated at Claimant’s request by Dr. Sander Orent on June
8, 2023. Dr. Orent reviewed the medical records, took a history consistent with Claimant’s
testimony, and performed a virtual examination of Claimant.® He stated that following the
accident, Claimant drove to Greeley and her headache became severe. Her family
noticed slurred speech so took her to the emergency room, where they gave her
medications and patches and released her. He noted that Claimant’s symptoms became
progressively worse within the next day or so. Claimant reported she felt dismissed by
Dr. O’Toole, once Respondents’ third party administrator finally contacted her and
requested she attend the workers’ compensation provider.

53. Claimant reported to Dr. Orent that, despite what the testing performed by
Dr. Thwaites showed, she felt a diminution in function, having headaches, visual
disturbances with photophobia and diplopia and very fatigued. He documented that,
when a headache came on, she had to go into a dark room and take medication and try
to sleep. She treated them prophylactically by taking breaks, stretching, and sometimes
used caffeine.

54.  She continued to have neck pain that would radiate to the 4" and 5% fingers
of both hands and paid for massage on her own as it provided some relief. She had
ongoing pain between her shoulder blades that has never been evaluated, even with x-
rays. She continued to have low back pain accompanied by left lateral thigh numbness,

8 Dr. Orent’s exam was virtual because his wife has just undergone a kidney transplant and was
immunocompromised.



and worsened with sitting, standing, and bending. She also complained of sleep
difficulties which were much better.

55. Claimant reported to Dr. Orent that, due to the MVA she lost a 10 year
relationship because of changes in her personality, and had to rely on her mother for
chores, such as cooking and cleaning, because she had trouble both functionally and
cognitively. She had been returning to some of her normal activities such as softball,
though she took several seasons off. There are multiple other recreational activities that
she had to abandon or modify due to her symptoms.

56. He opined that Claimant had serious sequelae of her accident "all of which
have been inadequately managed." He felt that she still had an inadequately assessed
diagnosis with regard to her closed head injury, that she had ongoing headaches which
were posttraumatic migraines and that she had ongoing problems in the cervical, thoracic
and lumbar spine, all of which needed to be further addressed. This opinion directly
contradicted Respondents’ IMEs but were in line with that of the DIME, Dr. Macaulay, and
Dr. Parry.

57. Dr. Boyd issued a supplemental records review report on July 20, 2023 but
did not change his opinions.

58.  Finally, Dr. Parry issued a supplemental record review report on August 10,
2023 commenting that what was clear from her evaluation of [Claimant] that she had
suffered an acceleration/deceleration injury and she had findings consistent with
whiplash. Dr. Parry also stated as follows:

. presented to me, shortly after her accident, to Dr. Macaulay, the DIME
examiner, and to Dr. Orent as a believable patient with ongoing problems directly
related to her automobile accident. The mechanics of the automobile accident
were straightforward and reported initially. The patient reported to her different
providers that she completely braced herself which even at a low speed would
mean that the amount of acceleration and deceleration movement would be
applied only to the cervical spine since she braced her body to the extent that she
could against the seat with her arms and her right leg. The oblique restraint of the
seatbelts, and she was restrained would also account for more torsional
component as well to the thoracic and lumbar area as demonstrated by her
dominant right shoulder girdle problems when | saw her. The mechanics of the
injury and the subsequent complaints are all entirely consistent with a
whiplash/mild traumatic brain injury particularly in terms of the headache, of the
vestibular and visual tracking abnormalities and the problems with focusing.
[Claimant] is a high level functioning woman who has continued to work full time
at her job.

59.  Dr. Parry opined that Respondent’s IME opinions were in error because
they relied primarily on the paucity of documentation in the ER records. She stated that
the ER, under EMTALA,® is obliged to assess patients for acute injuries and determine
whether they are acute enough to be admitted. She stated that the ER is not equipped
to do a detailed subtle neurologic exam for cognitive deficit, and that if the patient can
answer questions, move all four extremities, have a normal Glasgow Coma Scale test,

9 This ALJ infers that EMTALA stands for Emergency Medical Treatment and Labor Act.



and does not have hyperreflexia they are essentially cleared, but the assessment is NOT
a cognitive assessment or an assessment to establish a plan of treatment. Dr. Parry
further opined that the ER does not excel, in her experience as a neurologist, in assessing
mTBlIs. She stated that those who relied on this assessment, did a disservice to Claimant
who continued to have visual disturbances, dizziness, and cognitive fluctuations.

60. What is particularly credible and persuasive is Dr. Parry’s opinion that
Claimant experienced explicit biased based on dismissal of her complaints and inability
to take into account her individual presentation of symptoms in the context of her cultural
background. As an example, she identified Claimant’s “complaint that she had a feeling
that she was in a boat appears to have been understood only by Dr. Hyde as a
recognizable vestibular abnormality.”

61.  Dr. Parry further stated that Claimant did not recall everything at impact but
remembered hearing a thud but not all the details of movement. She opined that
Claimant’s ability to perform automatic tasks does not mean that she was mentally
completely alert at the time of the accident and the emergency room evaluation did no
testing that was documented in terms of memory, concentration or attention other than a
Glascow Coma Scale and noting that she did not "lose consciousness."

62. She opined that Claimant’s subsequent development of headaches, which
have been persistent, and clearly different from her COVID infection, are consistent with
both postconcussive migraine as well as a component of cervicogenic headache. She
opined that Claimant’s vestibular abnormalities, which occurred only after her automobile
accident were “pathognomonic for the type of problems following a mild TBI and in and
of themselves are consistent with her having sustained a mild head injury.”

63. Dr. Parry stated that the sequelae of head injury, including headaches,
sleep disorder, sleep apnea, vestibular and visual tracking problems can all occur with
normal neuropsychometric testing. She stated that “[Platients with mild cognitive
difficulties after head injury particularly with a high level of education can test within
normal limits.” She commented that “[I]n fact Dr. Thwaits' (sic.) early evaluation showed
some deficits which were cleared by the time Dr. Boyd saw her and did not rule out the
need for some brief cognitive skill training.”

64. Dr. Parry ultimately agreed with Dr. Macaulay and Dr. Orent that Claimant
was not at MMI and required further treatment, including assessment, diagnostic,
vestibular and visual tracking therapy.

D. Employer records

65. On March 26, 2021 Claimant completed paperwork, including an Exposure
Report, which stated that the accident had occurred at approximately 4:10 p.m. on March
24, 2021 noting that

| was driving my car to a home visit scheduled with a family when | was rear ended
by another vehicle. The other driver reported that he was following too closely and
had looked away for a second and couldn't stop in time. | called 911, my clients,
and my supervisor to report the accident.



Claimant described the accident as an “automobile accident concussion and
whiplash with pain in the lower back ribs shoulders and head” and reported she had a
“tightness throughout my lower back, right side of ribs, along shoulder blades into the
neck, plus a concussion causing light...”'® Claimant was provided with a Designated
Medical Provider List (DPL) at that time listing UCHealth, WorkWell and Banner
Occupational Health.

66. The Employment Performance Evaluation form dated April 13, 2022
addressed various components of Claimant’'s work. Claimant’s supervisor stated that
Claimant had improved this year'" on timely documentation, had taken the time to meet
with other caseworkers regarding organization ideas and ways to keep track of her
assignments, that her timeliness and organization had improved, noting that timeliness of
court letters, documentation and case closure had been a struggle for Claimant,

E. Claimant’s testimony

67. Claimant scheduled appointments with ESP Sports Medicine in Lafayette,
on her own, as well as scheduling with Dr. O'Toole, the workers’ compensation
designated provider at UCHealth. She identified ESP after speaking with a coworker who
had gone there before. She went to ESP on March 30, 2021 for a massage. She did not
recall if they discussed a concussion but agreed that the records documented it that way,
in addition to light sensitivity. She also reported she had blurred and double vision, slurred
speech, urinary urgency, dizziness, altered gait, swollen limbs, though not all of these
were documented in the March 30, 2021 report.

68. She later saw Dr. Kevin O'Toole, pursuant to Employer’s request, on April
8, 2021. She agreed she reported complaints of light sensitivity, fatigue, loosing track of
time, back spasms, swollen limbs. She stated that she did not have these complaints
prior to the March 24, 2021 work injury.

69. She did agree that she had a work related injury to her back on July 31,
2012, for which she complained of gait problems, sitting and standing, radiating pain to
the right buttock, and down to the right foot and was eventually placed at maximum
medical improvement by Dr. Reichhardt on February 14, 2013 and given a rating. At that
time, she was given work restrictions of limited lifting, pushing, pulling and carrying of 40
Ibs. occasionally and 20 Ibs. frequently as well as limited bending and twisting.

70.  Claimant reported that she continued to have difficulties performing her full
time job, especially with time management, fatigue, paperwork, screen work, driving for
extended periods, as she has to take breaks with ongoing breaks throughout the day for
both mental and physical stretching. She continued to do a lot of management within her
day to maintain her pain level. She meets with her supervisor twice a month since her
accident. She also meets with a colleague to help her prioritize and manage day to day
tasks and to make sure she keeps on top of all her assigned work.

0 |t is clear that the sentence was not finished due to lack of space or that Employer did not include the
missing page from this report.
" It is presumed that this is for activities that took place after April 2021, through April 2022.



71.  Due to the ongoing pain, headaches and fatigue, she sometimes sleeps
during the day or takes naps, so she works into the evening hours or weekends to meet
her 40 hour requirement. She has had to do this to keep her full time job. Everything
now just takes her longer since the work injury. If she is fatigued during the day, she has
problems with her eyes and has to rest them. She has light sensitivity during “bad head
days.” She has had to employ multiple tools to keep her head pain from spiking such as
taking breaks, reducing screen time, or taking a nap when she feels a headache coming
on, all of which help control her headaches, and vision symptoms.

72.  After the MVA Claimant broke up with her partner and moved in with her
mother because she had difficulty with time management. She was unable to keep her
work life and personal life activities going in a normal manner, so her personal life suffered
as she had to focus primarily on mandatory tasks. She continues to suffer from her
injuries. She has to set multiple alarms throughout the day to keep herself on task and
not let time lapse. She continues to struggle with word finding, or word recollection as
well as memory. She used to be able to write her reports for the day from memory and
now has to take notes. She meets regularly with her co-worker to help her stay on top of
deadlines and prioritize. Because of fatigue, she has to take multiple breaks during the
day and manage her symptoms so they do not flare up and overload herself. She used
to be able to work without problems. She continues to have occasional headaches, back
pain, neck pain and she manages them as best she can with stretching and exercise.

73.  Claimant is now wearing prism glasses due to her eye movement disorder.
She had never worn glasses before her work injury. The workers’ compensation provider
had advised her that Respondent may not cover the prism glasses, so she declined to
purchase them from Dr. Arnold’s office because of the high cost. She never declined to
have prism glasses, she just had to go to a different location to obtain them because of
her out of pocket costs. She generally wears the glasses during the day, when she is not
outside in the sun. She requires sunglasses in the sun. She especially needs them when
she is fatigued.

74.  She has difficulty with slurred speech on “bad-brain days,” when she has
difficulties. She experiences dizziness, for example, when she gets off elevators, when
she is a passenger in a car, when her eyes are doing weird movement. It is a
dizziness/motion sickness issue. She does her therapy to alleviate the feeling.

75.  She was not aware that she could return to Dr. O’Toole for treatment since
her release. She has obtained psychological treatment, which she pays for.

76.  Claimant testified that this accident has had a significant impact on her life
and continues to do so but she would like to have the recommended diagnostic testing
and medical care in order to get better.

F. Testimony of Supervisor

77.  Claimant’s supervisor (Supervisor) testified at hearing. She stated that she
had started as Claimant’s supervisor since May 2020, supervising a team of five case
workers and supporting them in assessments and ongoing case load, though she had
known Claimant since she started in 2016. She has regular communication with Claimant
at least every other day either by text, phone calls, and emails or in person. She directly



oversees Claimant’'s work. Supervisor reported that Claimant consistently meets
expectations, is great at engaging with her families, meets with them, both parents and
children when required, and did overall excellent work engaging and communicating with
them. Over time, documentation, paperwork and computer work had been fluctuating,
including documenting visits, writing letters or updates to the court, documenting in the
system, making referrals, though she did not have a big drop off after the March 2021
accident.

78.  Supervisor did not recall how often she saw Claimant in the 2020-2022
period in person or by video but likely around twice a month. She did not recall seeing
Claimant wearing sun glasses inside when they had team meetings at a restaurant or
other venue. She did state that Claimant has played softball since she has known
Claimant.

79.  Supervisor explained that they did not make formal accommodations for
Claimant through Human Services but had informally discussed and approved Claimant
taking breaks when needed and getting her work arranged around her symptoms and
need for breaks, so long as she was keeping up with the work. They had also discussed
time management issues between face-to-face work and the documentation piece of the
work. Supervisor reported that Claimant’s timeliness had improved over the last year but
she could not establish if there was a connection to the injury or not. She has set up for
Claimant to meet twice a month with coworkers, “just to get things on track and keep
things on track.”

80. Claimantis accountable and is able to work through a problem to fix it where
needed or ask for help when needed. Supervisor has received a complaint against
Claimant recently, which is the only complaint she has received while in her supervisory
position. Supervisor emphasized that Claimant had a strong work ethic and worked really
hard with her assigned families. Supervisor stated that she trusts Claimant, and opined
that Claimant was honest and had integrity.

81. Due to work performance issues, Supervisor offered to take on some of the
more tedious computer tasks like data entry. She stated that the work involved a lot of
paperwork, a lot of documentation, meeting with families of different cultures,
backgrounds, and often angry people, which was taxing, though there were ebbs and
flows to the work. She stated that it was emotional work, emotionally taxing and stressful
work.

G. Testimony of Dr. William Boyd

82. Dr. Boyd testified as a board certified neuropsychologist on behalf of
Respondents, who was retired by the date of the hearing. While practicing he specialized
in mild traumatic brain injury, concussions, post-concussive syndrome and evidenced
based approach to neuropsychology. He would typically see patients after they had had
extensive evaluations and treatment. He would evaluate for neurocognitive issues and
make recommendations for medical treatment, vision and vestibular therapies, and any
needed rehabilitation. He would treat with cognitive behavioral therapy and provide
psychological strategies to help patients get beyond any symptoms of post-concussion
syndrome.



83. Dr. Boyd stated that he was asked to perform the April 14, 2023 evaluation
by Respondents. Dr. Boyd reviewed the records, including the negative temple bone
scan, did not find evidence of retrograde amnesia, anterograde amnesia, loss of
consciousness, or any trauma to the head. He noted that Claimant was able to return to
function and that there was no particular head trauma. He administered multiple tests
which showed Claimant was not suffering any measurable lingering brain dysfunction and
had no neuropsychological impairments when compared to the general population.
However, he did find that she had short term memory impairment and made a
mathematical arithmetic error. His impression was that Claimant most likely did not suffer
a concussion in the motor vehicle accident. He agreed that when Dr. Thwaites tested
Claimant, Claimant had slowed processing speed and only an average IQ score. He
agreed that Claimant had performed better with his tests than the prior tests overall. He
generally liked to wait to perform neuropsychological testing until about six months to a
year following the incident to determine any permanency or impairments.

84. Dr. Boyd agreed he did not have the ER report when he issued his initial
report but that he did not require them because he was only testing neurocognitive
impairment at the time of his testing. He did not note the vision problems Claimant had
other than through review of the medical records and was not aware of whether they were
related to the MVA. Dr. Boyd believed that post-concussive syndrome was not an mTBI
diagnosis. He failed to note that the records showed Claimant had frequent headaches,
and sleep disturbances. He agreed that whiplash can cause TBIs.

85. He also agreed that he did not have Dr. Parry’s report nor the DIME report
but that having the neurologists report would have been important in assessing for a brain
injury. Nevertheless, Dr. Boyd did not change his opinion that Claimant did not suffer
from any neurocognitive impairments, and early testing was not good for determining
persisting or permanent impairments.

86. Dr. Boyd noted that on the ER report visit, which was approximately three
hours after the accident, there were no symptoms reported that were concerning but if
there was only a mild concussion, there might not have been any outward symptoms. He
did agree that Claimant’'s complaints on arrival were for whiplash, back pain, headache,
right rib cage and neck pain.

H. Testimony of Dr. Kevin O’Toole

87. Dr. O'Toole testified as a board certified occupational medicine physician,
which he had been practicing full time since 2006 seeing anywhere from 12 to 20 patients
in a day. He reviewed the past records including the ER visit notes prior to seeing
Claimant initially and there was no concern for concussion or cognitive problems noted.
He listed the presence of symptom magnification based on the ER records and his
unremarkable examination.

88. Dr. O'Toole stated that, in cases of mTBI, he would expect worse symptoms
with early onset and then gradual improvement, though in this case there were symptoms
expressed later, including severe concussion. He noted that at no time did he think
Claimant was faking her symptoms but was put in a difficult position by other medical
professionals who had misdiagnosed issues, causing Claimant other symptoms,



including anxiety about the effects of the trauma. He did not record any symptoms of
slurred speech, dizziness, or altered gait at the initial visit, though he remarked that on
the following visit, Claimant complained that he had not documented all her symptoms.

89. He noted that patients frequently forget to report prior injuries, especially if
they are focused on the current symptomology they believe related to the most recent in
time event, whether or not they can be attributable to that event.

90. Dr. O'Toole stated that he referred Claimant to Dr. Thwaites because of
complaints that were not supported by the clinical exam and Claimant’s apprehension of
having to treat with a new provider.

91.  He noted that the next visit with him was not until June 16, 2021, and that
is when Claimant complained to Dr. O’'Toole that he had not documented the slurred
speech and memory lapses.

92. Dr. O'Toole did place a referral for an ENT evaluation based on Dr. Parry’s
recommendation. By February 4, 2022 Claimant was ninety percent better, managing
her pain and symptoms with stretching and breaks, performing vestibular therapy
exercises, wearing the prism prescription glasses.

93. By the time he placed Claimant at MMI on August 9, 2022, Claimant
continued to have the occasional headache, had being going through vision treatment
and computer orthoptics training including jumpduction, the final phase of the computer
work with which she continued to have difficulty and which was being discussed with Dr.
Arnold, so he left her medical benefits open for maintenance.

94. Dr. OToole reviewed the DIME exam by Dr. Macaulay but stated that Dr.
Macaulay’s findings of muscular tenderness were not significant and he did not believe
that they would qualify Claimant for an impairment rating.

95. He noted that his own later exams were not comprehensive and only noted
normal range of motion (not measured), some pinpoint complaints with chin to chest
flexion and no palpatory exams. He also remarked that he considered Dr. Thwaites’
recommendation for Claimant to see a psychologist outside of the workers’ compensation
system and that he did not consider she had any depression related to the MVA.

96. He stated that there may be some merit to having Claimant referred for a
psychological evaluation in accordance with the DIME physician’s recommendation,
though he believed some of the psychosocial factors may be related to litigation
compensation.

97. Dr. OToole disagreed that Dr. Macaulay’s recommendations were
appropriate, with the exception of an ENT/ophthalmology follow up with Dr. Arnold to
assess the prism glasses and to determine if an impairment was appropriate as well as,
potentially, a psychological evaluation.

98. Lastly, Dr. O'Toole believed that the AMA Guides, Third Edition (Revised)
were antiquated and that there was “newer guidance with regard — how to determine
impairment. And — and the intent is — is not to assign unnecessary impairment for pain if
there is not clinical evidence of a — of a functional problem,” and he did not believe
Claimant had a functional problem because she had return to full time employment. He



opined that, even if he used an inclinometer, it may not have been helpful because he did
not know what Claimant’s pre-motor vehicle measurements were for Claimant. As found,
Dr. O'Toole simply did not believe it was necessary to follow the Third Edition, though he
could see why other providers would perform the range of motion testing and provide a
rating, but he disagreed with them. Dr. O’Toole was not persuasive in this matter despite
his assertions that he followed Colorado requirements.

. Testimony of Dr. Sander Orent

99. Dr. Sander Orent testified on behalf of Claimant as an expert in occupational
and environmental medicine, internal medicine and toxicology as well as a Level Il
accredited physician and expert in the Medical Treatment Guidelines and AMA Guides,
Third Edition (Revised).

100. He noted that he reviewed the extensive records in this case before
anything else, which is his normal procedure when conducting an IME, and it helps him
understand the claim better. He took a history from Claimant, including her symptoms,
occupational history, recreational history, history of treatment and response to treatments.
He specifically noted he had become an expert with COVID issues in the workers’
compensation system in the last few years. He disagreed with the Respondent IMEs and
Dr. Thwaites in this matter regarding COVID having any lingering effects as Claimant may
have had COVID in November 2020 but that it resolved in six (6) weeks. He stated that
any mention of a history of COVID in Claimant’s case was a “red herring” as there was
no medical documentation that Claimant ever sought treatment for COVID or had
lingering effects of COVID.

101. Dr. Orent disagreed with the interpretations of the neuropsychological
testing as there were internal contradictions and agreed with Dr. Macaulay that Claimant
required a completely independent neuropsychological evaluation.

102. Dr. Orent agreed with Dr. Parry’s recommendation with regard to further
diagnostic testing and treatment recommendations, her finding of intermittent nystagmus
which required the prism glasses to correct, as Claimant was at the end stage of the
cranial nerve trauma that caused diplopia and visual problems.

103. He also agreed with the DIME physician, Dr. Macaulay’s recommendations
for further evaluation and treatment and that Claimant was not at MMI until the
recommended diagnostic testing and treatment took place to relieve Claimant from the
effects of the injury.

104. He explained that the episode for which she was seen at UCHealth in 2019
for neck pain was actually torticollis, an acute spasm of the neck muscles that obviously
resolved.

J. Mild Traumatic Brain Injury Medical Treatment Guidelines (mTBI MTGs)

105. The MTGs state that “any alteration of mental status at the time of the injury,
for example, feeling dazed, disorientated or confused, within 72 hours of the accident may
be signs of a traumatically induced physiological disruption of brain function, indicating
an mTBI.



106. They further indicate that a risk factor for ongoing symptoms following an
mTBIl is a very demanding or stressful vocation or job, preinjury issues with general health
or psychological wellbeing as well as a history of preinjury migraines or recurrent
headaches.

107. Common mTBIl symptoms include headaches, sleep disturbances,
dizziness, nausea, visual disturbances, photophobia, attention and memory problems,
difficulty multi-tasking, increased distractibility, losing focus, feeling foggy, and fatigue.

108. The MTGs note that post-concussive syndrome was an accepted diagnosis
that is generally determined by a number of symptoms present after an mTBI and how
long they persist, though the symptoms of PCS are commonly present in those without
mTBls.

K. Conclusory Findings

109. This ALJ infers from Employer’s Injury Exposure Report that the incomplete
statement of “plus a concussion causing light...” would be that Claimant had “light
sensitivity.” Two days following the accident Claimant was describing a condition that
included a concussion and problems with light sensitivity. Claimant believed that she had
a concussion despite the lack of documentation in the emergency room records.

110. As found, Claimant is not at MMI as determined by Dr. Macaulay, the DIME
physician. As found, Claimant suffered a mild traumatic injury, which caused concussion
and nerve damage which resulted in vision and vestibular injuries to Claimant, in addition
to injuries to her cervical spine, thoracic spine, an aggravation of the lumbar spine and
aggravation of her preexisting depression. As found, Claimant is credible and persuasive.
She continues to suffer from the effects of the mTBI, including headaches, vision and
vestibular issues with occasional difficulties focusing, time management and depression,
all of which should be accurately evaluated and treated within the confines of this March
24, 2021 work related injury.

111. As found, Dr. Parry, Dr. Orent Dr. Arnold, Dr. Hyde, Dr. Hadlock, Dr. White,
Dr. Mayer and the DIME physician, Dr. Macaulay, are very credible and persuasive in
their opinions over the opinions of Dr. Thwaites, Dr. Boyd, Dr. Morgenstern, and Dr.
O'Toole. Dr. D’Angelo is found not credible. And while Dr. Thwaites, Dr. Boyd, Dr.
Morgenstern, and Dr. O'Toole have portions of their reports and testimony that are
credible, they were not persuasive in their opinions regarding causation, evaluations,
diagnosis and treatment of Claimant regarding this claim.

112. As found, the providers should not have only relied on the incomplete
evaluation performed at the emergency room. Dr. Parry was persuasive and credible in
her explanation of the procedures of the ER, where they are focusing on those issues
that might be cause for admission of the particular patient they are evaluating. Here,
Claimant had very subtle issues to identify, which were clearly not detected by the ER
staff, including the dizziness, vision issues, light sensitivity, cognitive issues, and other
issues better identified and described by Claimant, such as slurred speech, blurred vision,
ongoing headaches, slowed processing speed. These are frequently issues that might
not be readily noticeable by someone other than immediate family, friends or Claimant,
or individuals that know Claimant really well. Even Claimant’s supervisor noted that



Claimant needed assistance in time management and was meeting with Claimant
frequently. Further, she agreed that Claimant was meeting bi-weekly with a co-worker to
help her with time management and prioritizing tasks that had to be completed. As found,
Claimant had to change the manner in which she worked, including taking breaks away
from her computer screen in order to manager her symptoms caused by the mTBI.

113. As found, the opinions of Dr. Thwaites, Dr. Boyd, Dr. Morgenstern, and Dr.
O’'Toole do not rise to the level of clear and convincing to overcome the DIME physician’s
opinions with regard to maximum medical improvement or impairment. Their opinions
are simply differences of opinion and any opinions they have given stating that the DIME
physician was in error are not credible or persuasive.

114. As found, a determination of impairment is premature, as Claimant is not at
MMI. Claimant is entitled to a full scope of evaluations as recommended by Dr. Macaulay
to determine the exact sequelae of the mTBI and likely impairment.

115. As found Claimant has shown by a preponderance of the evidence she is
entitled to medical benefits that are reasonably necessary and related to the injury of
March 24, 2021. This treatment included the prism glasses recommended by Dr. Arnold
and the massage therapy as recommended by Dr. O’'Toole, despite the contrary opinion
of Dr. Raschbacher that it was not reasonably necessary and related to the injury.

116. Testimony and evidence inconsistent with the above findings is either not
credible and/or not persuasive.

CONCLUSIONS OF LAW

A. Generally

The purpose of the “Workers’ Compensation Act of Colorado” is to assure the quick
and efficient delivery of disability and medical benefits to injured workers at a reasonable
cost to employers, without the necessity of litigation. Section 8-40-102(1), C.R.S. (2022).
The facts in a Workers’ Compensation case are not interpreted liberally in favor of either
the rights of the injured worker or the rights of the employer. Section 8-43-201, supra.

The ALJ’s factual findings concern only evidence that is dispositive of the issues
involved. This decision does not specifically address every item contained in the record
and the ALJ has not addressed every piece of evidence that might lead to a conflicting
conclusion. The ALJ has specifically rejected evidence contrary to the above findings as
not credible or unpersuasive. Magnetic Engineering, Inc. v. Industrial Claim Appeals
Office, 5 P.3d 385 (Colo. App. 2000).

In general, the claimant has the burden of proving entitlement to benefits by a
preponderance of the evidence, including the causal relationship between the work-
related injury and the medical condition for which Claimant is seeking benefits. Sec. 8-
43- 201, C.R.S. A preponderance of the evidence is that which leads the trier-of-fact,
after considering all of the evidence, to find that a fact is more probably true than not,
Page v. Clark, 197 Colo. 306, 592 P.2d 792 (1979). A claimant is not required to prove
causation by medical certainty; instead, it is sufficient if the claimant presents evidence
of circumstances indicating with reasonable probability that the condition for which they



seeks medical treatment resulted from or was precipitated by the industrial injury, so that
the ALJ may infer a causal relationship between the injury and need for treatment.
Industrial Commission v. Riley, 165 Colo. 586, 441 P.2d 3 (1968).

In deciding whether a party has met the burden of proof, the ALJ is empowered “to
resolve conflicts in the evidence, make credibility determinations, determine the weight to
be accorded to expert testimony, and draw plausible inferences from the evidence.”
Bodensieck v. ICAO, 183 P.3d 684 (Colo. App. 2008). The ALJ determines the credibility
of the witnesses. Arenas v. ICAO, 8 P.3d 558 (Colo. App. 2000). Assessing weight,
credibility and sufficiency of evidence in a workers’ compensation proceeding is the
exclusive domain of administrative law judge. University Park Care Center v. Industrial
Claim Appeals Office, 43, P.3d 637 (Colo. App. 2001). The weight and credibility assigned
to evidence is a matter within the discretion of the ALJ. Cordova v. ICAO, 55 P.3d 186
(Colo. App. 2002). The same principles for credibility determinations that apply to lay
witnesses apply to expert withesses as well. See Burnham v. Grant, 24 Colo. App. 131,
134 P. 254 (1913); see also Heinicke v. ICAO, 197 P.3d 220 (Colo. App. 2008). To the
extent expert testimony is subject to conflicting interpretations, the ALJ may resolve the
conflict by crediting part or none of the testimony. Colorado Springs Motors, Ltd. v.
Industrial Commission, 441, P.2d 21 (Colo. 1968).

The fact finder should consider, among other things, the consistency, or
inconsistency of the witness’s testimony and actions, the reasonableness, or
unreasonableness (probability or improbability) of the testimony and actions; the motives
of the witness, whether the testimony has been contradicted, and bias, prejudice, or
interest. See Prudential Ins. Co. v. Cline, 98 Colo. 275, 57 P.2d 1205 (1936); Kroupa v.
Industrial Claim Appeals Office, 53 P.3d 1192 (Colo. App. 2002). A workers’
compensation case is decided on its merits. Sec. 8-43-201, C.R.S.

B. Overcoming the DIME physician’s opinions

“Maximum Medical Improvement” (MMI) is defined as the point when any medically
determinable physical or mental impairment because of the industrial injury has become
stable and when no further treatment is reasonably expected to improve the condition.
Section 8-40-201(11.5), C.R.S.

A DIME physician's findings of MMI, causation, and impairment are binding on the
parties unless overcome by “clear and convincing evidence.” Sec. 8-42-107(8)(b)(IIl),
C.R.S. The party challenging a DIME physician's conclusions must demonstrate it is
“highly probable” the determination is incorrect. Cordova v. ICAO, 55 P.3d 186 (Colo.
App. 2002); Qual-Med, Inc. v. ICAO, 961 P.2d 590 (Colo. App. 1998). Clear and
convincing evidence means evidence which is stronger than a mere preponderance. It is
evidence that is highly probable and free from serious or substantial doubt. Metro Moving
Storage Co. v. Gussert, 914 P.2d 411 (Colo. App. 1995). A party meets this burden if the
evidence contradicting the DIME physician is “unmistakable and free from serious or
substantial doubt.” Leming v. ICAO, 62 P.3d 1015 (Colo. App. 2002). A “mere difference
of medical opinion” does not constitute clear and convincing evidence. E.g., Gutierrez v.
Startek USA, Inc., W.C. No. 4-842-550-01, ICAO, (March 18, 2016); Javalera v. Monte
Vista Head Start, Inc., W.C. Nos. 4-532-166 & 4-523- 097, ICAO, (July 19, 2004); Shultz
v. Anheuser Busch, Inc., W.C. No. 4-380-560 (ICAP, Nov. 17, 2000). Further, a finding



of MMI inherently involves issues of diagnosis because the physician must determine
what medical conditions exist and which are causally related to the industrial injury.
Cordova v. Industrial Claim Appeals Office, 55 P.3d 186 (Colo. App. 2002). Because the
determination of causation is an inherent part of the diagnostic process, the DIME
physician's finding that a condition is or is not related to the industrial injury must be
overcome by clear and convincing evidence. Cordova v. Industrial Claim Appeals Office,
supra.

If the DIME physician offers ambiguous or conflicting opinions concerning MMI it
is for the ALJ to resolve the ambiguity and determine the DIME physician's true opinion
as a matter of fact. Magnetic Engineering, Inc. v. Industrial Claim Appeals Office, supra.
Once the ALJ determines the DIME physician's true opinion, if supported by substantial
evidence, then the party seeking to overcome that opinion bears the burden of proof by
clear and convincing evidence to overcome that finding of the DIME physician’s true
opinion regarding MMI. Section 8-42-107(8)(b), C.R.S.; see Fera v. Resources One, LLC,
D/B/A Terra Firma, W. C. No. 4-589-175, ICAO, (May 25, 2005) [aff'd, Resources One,
LLC v. Industrial Claim Appeals Office 148 P.3d 287 (Colo. App. 2006)]; Leprino Foods
Co. v. ICAQ, 134 P.3d 475 (Colo. App. 2005); In re Claim of Licata, W.C. No. 4-863-323-
04, ICAO, (July 26, 2016) and Magnetic Engineering, Inc. v. ICAO, supra.

The party challenging the DIME bears the burden of proof to overcome by clear
and convincing evidence the DIME physician's finding that MMI had not been attained.
See also Viloch v. Opus Northwest, LLC, W. C. No. 4-514-339, ICAOQO, (June 17, 2005);
Gurule v. Western Forge, W. C. No. 4-351-883, ICAO, (December 26, 2001). The
enhanced burden of proof reflects an underlying assumption that the physician selected
by an independent and unbiased tribunal will provide a more reliable medical
opinion. Qual-Med v. ICAOQO, supra. Since the DIME physician is required to identify and
evaluate all losses and restrictions which result from the industrial injury as part of the
diagnostic assessment process, the DIME physician's opinion regarding causation of
those losses and restrictions is subject to the same enhanced burden of proof. Qual-Med
v. ICAOQ, supra.

Similarly, a finding that additional diagnostic procedures offer a reasonable
prospect for defining the claimant’s condition or suggesting further treatment is
inconsistent with a finding of MMI. Patterson v. Comfort Dental East Aurora, WC 4-874-
745-01 (ICAO February 14, 2014); Hatch v. John H. Garland Co., W.C. No. 4-638-712
(ICAO August 11, 2000). Thus, a DIME physician’s findings concerning the diagnosis of
a medical condition, the cause of that condition, and the need for specific treatments or
diagnostic procedures to evaluate the condition are inherent elements of determining
MMI. Therefore, the DIME physician’s opinions on these issues are binding unless
overcome by clear and convincing evidence. See Cordova v. Industrial Claim Appeals
Office, 55 P.3d 186 (Colo. App. 2002).

In the case at bench, Respondents had the burden of proof to overcome, by clear
and convincing evidence, the opinions of Dr. Macaulay, the DIME physician regarding
causation, MMI, and impairment. Respondents relied on the opinions of Dr. O’'Toole, Dr.
Raschbacher, Dr. Boyd, Dr. D’Angelo and Dr. Thwaites as well as other medical reports,
to support their contentions. However, these physician’s opinions regarding diagnosis
and causation of injuries, as well as MMI and impairment, were simply a difference of



opinions and were either not credible or not persuasive. The opinions of Dr. Macaulay,
Dr. Parry and Dr. Orent were credible and persuasive that Claimant had not reached MMI
as she required further work-up and treatment to address her conditions related to the
injuries she sustained in the March 24, 2021 MVA. This included neurological
evaluations, psychological treatment, visual therapy and vestibular evaluations. Under
the Impairment Rating Tips, Desk Aid 11, DIME Panel Physician Notes, Section 6., it
states that “[i]f there is a reasonable possibility that the results of a diagnostic test will
change the patient’'s MMI status, then in most instances, the patient will not be at MMI.”
They also state at Section 5, that a “recommendation for therapies that present a
reasonable prospect for improving physical function may be viewed as evidence that the
claimant’s condition is not stable.” Here it is clear that, while Claimant is an extremely
strong individual that has kept working full time despite her limitations, treatment will likely
improve her condition regarding her difficulties in focusing, processing information,
management of her symptoms, visual disturbances, vestibular and psychological impacts
the March 24, 2021 work injury have had on Claimant.

Respondents also rely on discrepancies in the record regarding what Claimant
reported and the timeline of those issues. This was not persuasive. As explained by Dr.
O’Toole, when injured workers are being seen for the first time, that is the time when they
are asked about their prior history, and it is common for them to forget prior injuries
because they are not present on their mind or are focusing on the injury itself. Dr. O’Toole
also stated he reviewed the ER records and those documented Claimant’s past history of
back pain. In fact, if Dr. O’'Toole had access to Claimant UCHealth records, he would
have seen her past history of chronic low back pain. While Claimant had a prior workers’
compensation injury in 2012, she clearly aggravated that condition during the MVA. She
had been working full time without limitation or restrictions and pursuing all of her hobbies
without difficulties for some time. The last report in evidence, prior to the March 24, 2021
accident, was a 2019 torticollis (stiff neck) condition, which resolved. The last mention of
low back problems was in 2017, four years prior to the MVA.

The argument that Claimant’s symptoms are a residual of Claimant’s “long COVID”
is not credible or persuasive. Dr. Parry and Dr. Orent credibly and persuasively explained
that, if she had COVID, which was not documented in any medical records, her symptoms
were likely resolved within six weeks. This ALJ was persuaded by Dr. Orent that the
opinion of the providers that indicated Claimant’s symptoms were caused by COVID
which occurred the prior November 2020, a full four months before the MVA, was
speculative and did not cause Claimant’s ongoing symptoms.

Respondents’ argument that Dr. Macaulay was basing his opinions only on
Claimant’s subjective complaints is incorrect. Dr. Macaulay reviewed the records,
including Dr. Parry’s report explaining that the neuropsychological evaluation performed
by Dr. Thwaites on April 14, 2021, a mere 21 days after the motor vehicle accident of
March 24, 2021, was premature and likely invalid. He was persuaded by Dr. Parry’s
analysis of what happened including her findings of neurologic problems such as a skew
of her eye, which was later confirmed by Dr. Arnold, for which he prescribed the prism
glasses. Further, Dr. Macaulay reviewed all of Dr. O’Toole’s, Dr. Thwaites’, the UCHealth
ER’s and other available records to reach his determination, citing to them and the reason
he opined that further testing and evaluations were necessary. While Dr. O'Toole was



credible, he simply had a different opinion regarding Claimant’s medical needs and
conditions related to the MVA. This did not stop him from making multiple referrals
including for physical therapy, massage therapy, biofeedback, chiropractic care,
vestibular therapy, vision evaluation and therapy, all of which addressed Claimant’s
physical conditions related to the MVA and the results of the mTBI. And, he opined that
the treatment he provided Claimant was reasonably necessary and related to the March
24,2021 injury. At his first evaluation he provided an assessment that Claimant had neck
pain, headache above the eye region, photophobia, thoracic and lumbar pain, rib pain
and vestibular disequilibrium. At his last evaluation of Claimant, he provided the
diagnosis that Claimant had convergence insufficiency and neck pain. His opinions
regarding whether or not Claimant suffered from an mTBI or concussion related to the
March 24, 2021 was not persuasive, and, certainly, did not rise to the level of proving by
clear and convincing evidence that Dr. Macaulay’s opinion, as the DIME physician, was
overcome. This is especially so since Dr. O'Toole was the one to make the referrals for
treatment for her neck, mid and low back as well as for the vestibular disorder and vision
problems.

Lastly, the argument that Dr. Macaulay erred in assigning an impairment rating is
also not persuasive. The point of Dr. Macaulay recommending further evaluations and
treatment is to provide the care Claimant needs to reach MMI and then be appropriately
rated under the AMA Guides. Level Il providers are asked to provide provisional
impairments. Desk-Aid 11, DIME Panel Physician Notes, Sec. 4 specifically states “If the
party requesting the DIME has asked that impairment be addressed, and if you find the
patient not at MMI for that work-related injury, you should nevertheless provide a rating
for that injury.” Dr. Macaulay found that Claimant had loss of range of motion of the
spine, which is an objective findings, in and of itself, as well as spine tenderness. Further,
he documented that Claimant continued to have pain in her spine. The records document
ongoing symptoms of the cervical, thoracic and lumbar spine since her injury of March
24, 2021. This is substantial evidence to justify a finding that Claimant is entitled to a
Table 53IIB rating under the AMA Guides as Claimant had a medically documented injury
and a minimum of six months of documented pain and rigidity. Dr. Macaulay properly
identified the injuries he found causally related to the motor vehicle accident of March 24,
2021 and which he proceeded to rate based on the information he had available.

As found and concluded, the Claimant suffered an mTBI that resulted in vestibular,
visual and psychological problems, as well as physical injuries to her head (headaches),
neck, mid and low back. As found and concluded, Respondents have failed to show by
clear and convincing evidence that Dr. Macaulay’s opinions have been overcome.
Moreover, his opinions are supported by the credible and persuasive opinions of both Dr.
Orent and Dr. Parry who assessed the Claimant’s conditions and the effect they had on
her related to the March 24, 2021 work related injuries, and provided similar
recommendations than Dr. Macaulay.

Since Claimant is not at MMI, the issue of permanent partial impairment and
interest, related to benefits owed and not paid when due, are premature and will not be
addressed by this order.



C. Medical Benefits

Employer is liable for medical treatment reasonably necessary to cure and relieve
an employee from the effects of a work-related injury. Section 8-42-101, C.R.S.; Sims v.
Industrial Claim Appeals Office, 797 P.2d 777 (Colo. App. 1990). Claimant must establish
the causal connection between the compensable event and the need for medical care
with reasonable probability but need not establish it with reasonable medical certainty.
Ringsby Truck Lines, Inc. v. Industrial Commission, 491 P.2d 106 (Colo. App. 1971);
Industrial Commission v. Royal Indemnity Co., 236 P.2d 293 (1951). A causal connection
may be established by circumstantial evidence and expert medical testimony is not
necessarily required. Industrial Commission v. Jones, 688 P.2d 1116 (Colo. 1984);
Industrial Commission v. Royal Indemnity Co., supra, 236 P.2d at 295-296. All results
flowing proximately and naturally from an industrial injury are compensable. See Standard
Metals Corp. v. Ball, 172 Colo. 510, 474 P.2d 622 (1970).

As previously found, Claimant suffered an mTBI that resulted in vestibular, visual
and psychological problems, as well as physical injuries to her head (headaches), neck,
mid and low back. Dr. O’Toole prescribed additional massage therapy, which was later
denied when Dr. Raschbacher issued a Rule 16 opinion that it was not reasonably
necessary and related to the injury. As found, such treatment was and is reasonably
necessary and related to the March 24, 2021 work injury as it was addressing the
headaches caused by the mTBI as well as neck pain. Claimant stated that she had been
paying for her own massage therapy and that she wished to continue receiving medical
care for her work related medical conditions. The massage therapy was helping Claimant
manage her chronic pain and to continue working full time. This is functional gain.
Claimant has shown she is entitled to me