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CITY OF CENTRAL, COLORADO
ORDINANCE 16-03

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF CENTRAL, COLORADO ADOPTING A NEW ARTICLE XIII OF CHAPTER 16 OF THE CENTRAL CITY MUNICPAL CODE TITLED QUARTZ HILL OVERLAY DISTRICT, ADOPTING REGULATIONS PERTAINING TO THE OVERLAY DISTRICT, AND AUTHORIZING A DELAYED EFFECTIVE DATE OF THIS ORDINANCE

WHEREAS, the Quartz Hill tailings impoundment was developed in the 1930s and 1940s as a result of the discharge from mills that processed the gold ore extracted from numerous mines in the vicinity of Central City; and 

WHEREAS, after mill operations ceased, the tailings impoundment was re-graded into an approximately 500,000 cubic yard pile with steep slopes covering approximately five acres; and 

WHEREAS, in accordance with authority provided in the Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. § 9601 et seq. (CERCLA), the U.S. Environmental Protection Agency (EPA) prepared a Record of Decision (ROD) for Operable Unit 3 of the Central City/Clear Creek Superfund Site; and 

WHEREAS, the ROD calls for in-place capping of the Quartz Hill tailings pile to stabilize the pile and improve Clear Creek surface water quality by preventing surface water from contacting mine waste; and 

WHEREAS, following years of City and other stakeholder input, the Colorado Department of Public Health and Environment (“CDPHE”) completed the Quartz Hill Remediation Project in August of 2014; and

WHEREAS, the Quartz Hill Remediation Project consisted of re-grading the tailings pile, construction of a new storm sewer, and placement of a geotextile and rock cover; and 

WHEREAS, disruption of the geotextile and rock cover and site drainage could result in mine tailings exposure and impacts to surface water; and 

WHEREAS, CDPHE maintains as-built maps of the remedial project area; and 

WHEREAS, C.R.S. § 25-15-320(2)(b) requires environmental covenants to maintain and protect the geotextile and rock cover and integrity of the Project; and 

WHEREAS, C.R.S. § 25-15-320(3)(b) authorizes CDPHE to waive the requirement for environmental covenants for parcels of land where the owner does not grant an environmental covenant under C.R.S. § 25-15-320 if the governmental entity having land use regulatory authority over the affected property has enacted an ordinance or resolution imposing the relevant environmental use restrictions; and 

WHEREAS, the ownership of the Quartz Hill tailings impoundment is fragmented and complicated and CDPHE and the City have determined that placing covenants over the subject property would be burdensome; and 

WHEREAS, the City of Central City has jurisdiction over the Quartz Hill property and desires to enact an Ordinance to implement the required environmental use restrictions that will contribute to the protection of human health and the environment and will contribute to the maintenance of CDPHE’s environmental remediation action taken within the boundaries of the Quartz Hill property; and 

WHEREAS, Central City contemplates that future uses of the Quartz Hill property, such as a parking lot, apartment building, hotel, ballfields or other recreational facilities and/or other similar uses and structures may be allowed; and 

WHEREAS, the City Council finds that this Ordinance will further the health, safety and general welfare of the City’s inhabitants; and  

WHEREAS, this Ordinance has been prepared and enacted in accordance with the Home Rule Charter as well as applicable state statutes and is hereby declared to be adopted in accordance with all applicable provisions of the Home Rule Charter and applicable state statutes; and

WHEREAS, City Council conducted a public hearing, with proper notice provided, to consider adoption of this Ordinance as required by law.

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF CENTRAL, COLORADO THAT:
Section 1.	Article XIII of Chapter 16 of the Central City Municipal Code, titled “Quartz Hill Overlay District” is hereby adopted to read in full as follows:
CHAPTER 16
ARTICLE XIII
Quartz Hill Overlay District 
Article XIII 	Quartz Hill Overlay District

Sec. 16-13-10		Intent.
Sec. 16-13-20		Purpose.
Sec. 16-13-30		Definitions.
Sec. 16-13-40		Overlay District established.
Sec. 16-13-50		Variances not allowable.
Sec. 16-13-60		Consultation to amend.
Sec. 16-13-70	Regulation of excavation activities.
Sec. 16-13-80		Quartz Hill Overlay District Permit – Application required.
Sec. 16-13-90		Application Review.
Sec. 16-13-100	No development without Overlay District Permit.
Sec. 16-13-110	Powers of City Manager.
Sec. 16-13-120	CDPHE Enforcement Authorization.
Sec. 16-13-130	Violations and penalties. 

Sec. 16-13-10.	Intent.

	The Colorado Department of Public Health and Environment (“CDPHE”) completed Quartz Hill Remediation Project in 2014.  The Project consisted of re-grading the tailings pile, construction of a new storm sewer, and placement of rock cover.  These Quartz Hill Overlay District regulations have been adopted in accordance with the express authority set forth in C.R.S, § 25-15-320(3)(b)(II), authorizing the City to adopt an ordinance imposing relevant environmental use regulations, and authority set forth in the Home Rule Charter and Title 31, C.R.S.

Sec. 16-13-20.	Purpose.  

	The purpose of this Article is to protect the integrity of the existing geotextile and rock installed as part of the Quartz Hill Remediation Project in 2014 while allowing for reasonable and appropriate future use of lands situated within the Quartz Hill Overlay District.  The implementation of the regulations set forth in this Article which require an application for the issuance of an Overlay District Permit prior to any development or other soil-disturbing activity within the boundaries of the Quartz Hill Overlay District will ensure that human health and public safety are adequately protected.

Sec. 16-13-30.	Definitions.

“Central City/Clear Creek Superfund Site” or “Site” shall mean those areas that are designated as the Central City/Clear Creek Superfund Site by the U.S. Environmental Protection Agency (EPA) pursuant to the Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. § 9601, et seq., as amended.  EPA added the Central City/Clear Creek Superfund Site to the National Priorities List in 1983 and the Site was subsequently divided by the EPA and CDPHE into four operable units (OU).
 
“CDPHE” shall mean the Colorado Department of Public Health and Environment.

“Quartz Hill Remediation Project” or “Project” shall mean the Quartz Hill Mine Waste Pile Remediation Project completed in 2014 by the EPA and CDPHE in accordance with OU3 ROD dated September 30, 1994.

“Quartz Hill Property” shall mean all property located within the boundaries of the Quartz Hill Overlay District, being coterminous with the boundaries of the Project’s remedial area, as depicted on the as-built maps of the remedial area maintained by CDPHE and on file with the City Clerk’s Office and the area currently covered by the geotextile and rock cap.

“Quartz Hill Overlay District” or “Overlay District” shall mean the overlay district established by this Article, constituting all of the Quartz Hill Property, being coterminous with the boundaries of the Project’s remedial area, as depicted on the as-built maps of the remedial area maintained by CDPHE and on file with the City Clerk’s Office.

Sec. 16-13-40.	Overlay District established.

	The Quartz Hill Overlay District is hereby established as an overlay district that includes within its boundaries the area on the Quartz Hill Property map on file with the City Clerk which shall be the same as the area depicted on the as-built maps maintained by CDPHE.  The boundaries of the Quartz Hill Overlay District shall be depicted on the City of Central Zoning Map.  The provisions of this Article shall apply to any applications for building permit, zoning, subdivision, planned unit development, use by right, special review use, or any other development activity that will result in any soil-disturbing activity for all properties located within the Quartz Hill Overlay District.  The application of these regulations is in addition to the regulations of the underlying zoning district and of this Code and shall be considered by the appropriate decision-maker in conjunction with any application for development occurring within the Quartz Hill Overlay District.  The boundaries of the Quartz Hill Overlay District are shown in Diagram 1-A below:

Diagram 1-A:
[image: ]

To the extent of any discrepancies between the boundaries of the Overlay District set forth in Diagram 1-A and the boundaries set forth on the Quartz Hill Property map on file with the City Clerk, the map on file with the City Clerk shall control.

Sec. 16-13-50.	Variances not allowable.

The regulations set forth in this Article shall not be subject to any authority to vary the zoning regulations or City of Central Building Code.  No variances are permitted from this Article of the Code.

Sec. 16-13-60.	Consultation to amend.

	Prior to the Planning and Zoning Commission or City Council considering any amendment to this Article, the City shall consult with CDPHE and shall incorporate such requirements as CDPHE may recommend to ensure the Project continues to protect human health and the environment.

Sec. 16-13-70.	Regulation of excavation activities.

No excavation, drilling, grading, digging, tilling, moving or relocating of the geotextile or rock cap material or any other soil-disturbing activity is allowed with the Quartz Hill Overlay District, except as authorized in a remedial decision document or with the prior written consent of CDPHE and the City Manager.  



Sec. 16-13-80.	Quartz Hill Overlay District Permit – Application Required.

(a) Any application for any building permit, zoning, subdivision, planned unit development, use by right, special review use, or any other development activity that will result in any soil-disturbing activity within the boundaries of the Quartz Hill Overlay District shall be preceded by an application for an Overlay District Permit.

(b) An application for approval of an Overlay District Permit may be filed by a person having an interest in the property for which the Overlay District Permit is requested, with the written consent of the owner(s) of the property, and shall be made on a form provided by the City.  At a minimum, the application must include:

(1) A general site plan showing the major details of the proposed development, consisting of the location of buildings and structures, off-street parking and loading areas, service and refuse areas, means of ingress and egress, major landscaping or screening proposals, and signs and pedestrian areas, or a relevant summary of the development activity proposed to be conducted within the boundaries of the Quartz Hill Property;

(2) A time schedule for the proposed development;

(3) A plan for maintaining the integrity of rock cap installed as part of the Quartz Hill Remediation Project or a plan to relocate the tailings material to a new site as approved by CDPHE and other regulatory agencies, as applicable;

(4) Any other information the applicant believes will support his or her request;

(5) A letter from an authorized representative of CDPHE confirming that CDPHE has been informed of the proposed development activity within the boundaries of the Overlay District; 

(6) Accompanying the application shall be a filing fee which shall be equal to the City’s zoning amendment fee.  Prior to the City’s acceptance of the application, the applicant shall be required to enter into a consultant reimbursement agreement with the City to cover the City’s costs related to reviewing and processing the application.  The City may contract for professional assistance to review the application and provide consulting or other professional services related to reviewing the application.  Any such professional fees incurred by the City shall be reimbursed by the applicant in accordance with the terms and conditions of the required consultant reimbursement agreement.  Any and all fee(s) and other charges shall be paid in full by the applicant prior to the date on which the City Manager conducts application review  pursuant to Sec. 16-13-90 below.

(c) The following activities shall be exempt from the Overlay District Permit application process established by this Article:

(1) Operations, inspection and maintenance activities associated with the Project undertaken within the boundaries of the Quartz Hill Property by CDPHE or its duly authorized contractor(s).

(2) Operations, inspection and maintenance activities associated with the Project undertaken within the boundaries of the Quartz Hill Property by the City Manager or his or her designee. 

(3) Removal or repositioning of the yellow structure currently within the boundaries of the Quartz Hill Property (the “Yellow House”), provided that the Yellow House shall be required to remain on skids and above the geotextile and rock cap.

(4) Any other activity exempted from the provisions of this Article pursuant to joint written consent of the City Manager and a duly authorized representative of CDPHE.

Sec. 16-13-90.	Application review.

Following receipt of the application submitted pursuant to Sec. 16-13-80, the City Manager may request supplemental materials or information from the applicant.  The application shall not be deemed complete until such time as all supplemental materials or information requested by the City Manager have been received.  The City Manager shall, within sixty (60) days following the date on which the application has been deemed complete, proceed to review the Overlay District Permit application and shall either approve the application in whole or in part, shall approve the application subject to conditions set forth in a writing, or shall deny the Overlay District Permit application. Approval of an Overlay District Permit shall require CDPHE’s written consent for any soil-disturbing activity, unless otherwise authorized in a remedial decision document. 


Sec. 16-13-100.	No development without Overlay District Permit.

No application for any building permit, zoning, subdivision, planned unit development, use by right, special review use, or any other development activity that will result in any soil-disturbing activity within the boundaries of the Quartz Hill Overlay District shall be allowed until such time as the property owner or applicant has secured an Overlay District Permit and has fully complied with any conditions set forth in the Permit.  The issuance of an Overlay District Permit shall be a condition precedent to any soil-disturbing activity within the boundaries of the Quartz Hill Overlay District.  

Sec. 16-13-110.	Powers of City Manager.

(a) The City Manager shall have and exercise such powers as may be necessary and convenient to carry out and effectuate the purpose and provisions of this Article, including but not limited to the following powers:

(1) to investigate the Quartz Hill Property to determine compliance with these Overlay District regulations; 

(2) to enter upon the Quartz Hill Property for the purpose of making examinations, provided, however, that such entries shall be made in such manner as to cause the least possible inconvenience to persons in possession of the Quartz Hill Property; 

(3) to undertake the routine operation and maintenance of the Project remedy, as specified in the Administrative Settlement and Order and Consent (“AOC”) entered into by and between the City, CDPHE and the EPA; 

(4) to undertake any other activity required to be undertaken by the City as set forth in the AOC; 

(5) to appoint and fix the duties of such officers, agents, contractors and employees as the City Manager deems necessary and convenient to carry out the purpose and provisions of this Article; and

(6) to delegate any of the powers and functions of the City Manager under this Article to such officers and agents as the City Manager may designate.  



Sec. 16-13-120.	CDPHE Enforcement Authorization.

	CDPHE may enforce the restrictions described in Sec. 16-13-70 above by filing an action in district court seeking injunctive relief.

Sec. 16-13-130.	Violations and penalties.

It is unlawful for any person, firm, or corporation to violate any provisions of this Article. Any person failing to comply with the provisions of this Article shall be subject to the penalty provisions set forth in Section 1-4-20 of the Municipal Code.  The City may seek restitution for any and all expenses related to the enforcement of this Article or of any damage to public property.  The City reserves the right to refer any violation of this Article to the CDPHE or EPA for additional enforcement action(s).    
Section 2.	This Ordinance adopting the Quartz Hill Overlay District regulations shall not take effect unless and until City Council has considered and adopted a Resolution (the “Approving Resolution”) approving an Administrative Settlement Agreement and Order on Consent by and between the City, the United States Environmental Protection Agency and the Colorado Department of Public Health and Environmental (the “Settlement Agreement”), which Settlement Agreement shall contain terms and conditions acceptable to the City.   If the Approving Resolution approving the Settlement Agreement has not been approved by City Council on or prior to February 7, 2017, this Ordinance shall be deemed automatically void without need for any further or subsequent action by City Council and the Quartz Hill Overlay District regulations as set forth herein shall not be incorporated into the Central City Municipal Code. 

Section 3.	Codification Amendments.  Following the Effective Date of this Ordinance, the codifier of Central City’s Municipal Code is hereby authorized to make such numerical and formatting changes as may be necessary to incorporate the provisions of this Ordinance within the Central City Municipal Code.

Section 4.	Severability.  Should any one or more sections or provisions of this Ordinance be judicially determined invalid or unenforceable, such judgment shall not affect, impair or invalidate the remaining provisions of this Ordinance, the intention being that the various sections and provisions are severable.

Section 5.	Repeal.  Any and all ordinances or codes or parts thereof in conflict or inconsistent herewith are, to the extent of such conflict or inconsistency, hereby repealed; provided, however, that the repeal of any such ordinance or code or part thereof shall not revive any other section or part of any ordinance or code heretofore repealed or superseded and this repeal shall not affect or prevent the prosecution or punishment of any person for any act done or committed in violation of any ordinance hereby repealed prior to the effective date of this Ordinance.
	
Section 6.	Effective Date.  This Ordinance shall not become effective unless and until the Approving Resolution, as that term is defined in Section 2 above, has been approved by City Council.  The City Clerk is hereby instructed to withhold publication of this Ordinance (by title and summary after final passage) until after approval of the Approving Resolution by City Council, if and as applicable.  This Ordinance shall thereafter become effective immediately following publication in accordance with applicable provisions of Sections 5.9 and 5.10 of the City Charter.
INTRODUCED AND READ by title only on first reading at the regular meeting of the City Council of the City of Central on the 20th day of September, 2016, at Central City, Colorado.

CITY OF CENTRAL, COLORADO
	
Ronald E. Engels, Mayor

		Approved as to form:
			
		Marcus McAskin, City Attorney
ATTEST:
	
Reba Bechtel, City Clerk
PASSED AND ADOPTED on second reading, at the regular meeting of the City Council of the City of Central on the 15th day of November, 2016. 

CITY OF CENTRAL, COLORADO
	
Ronald E. Engels, Mayor



ATTEST:	
	
Reba Bechtel, City Clerk
[bookmark: _GoBack]POSTED IN FULL AND PUBLISHED BY TITLE AND SUMMARY in the Weekly Register Call newspaper on September 22, 2016.
POSTED AND PUBLISHED BY TITLE [AND SUMMARY IF AMENDED ON SECOND READING] in the Weekly Register Call newspaper on ________________, 2016.
[NOTE DELAYED PUBLICATION DATE AS REQUIRED BY SECTION 6 OF THIS ORDINANCE ABOVE].
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