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Suncor Energy (U.S.A.) Inc. 
Settlement Agreement and Compliance Order on Consent 

 
  
_________________________________________________________________________________ 
 
EVALUATION OF PUBLIC NOTICE COMMENTS         November 27, 2015 
 
REGARDING: SETTLEMENT AGREEMENT AND COMPLIANCE ORDER ON CONSENT 

NUMBERS: 2013-029; 15-09-29-1; IC-150929-1 
 
IN THE MATTER OF: SUNCOR ENERGY (U.S.A.) INC. 
  ADAMS COUNTY, COLORADO 
_________________________________________________________________________________ 
 
On October 13, 2015, the Colorado Department of Public Health & Environment (“Department”) 
entered into a Settlement Agreement and Compliance Order on Consent, Numbers: 2013-029; 15-09-
29-1; IC-150929-1 (the “COC” or “Settlement Agreement”), with Suncor Energy (U.S.A.) Inc. 
(“Suncor”) to resolve violations of various environmental statutes and regulations that occurred when 
hydrocarbons from a subsurface dead leg pipe were released into the environment. On October 16, 
2015, the Department published notice of the COC in the Denver Post, a newspaper publication of 
statewide distribution. Upon publication, a 30-day public comment period was initiated. The public 
comment period expired on November 16, 2015. 
 
During the 30-day public comment period, the Department received comments from the following 
individuals and/organizations: 
 

o Metro Wastewater Reclamation District, through Temkin & Hardt LLP (Denver, CO) 
o The Farmers Reservoir and Irrigation Company (Brighton, CO) 

 
The Department has summarized the comments received into three categories and offers the following 
response to each category: 
 

I. The COC requires Suncor to perform an inspection project of all underground or buried 
pipes in liquid hydrocarbon service and then engage the services of a third party reviewer 
to conduct an independent review of Suncor’s inspection project. However, it is not clear 
the required inspection work includes a review of the adequacy of Suncor’s stormwater 
collection, storage and treatment system. Suncor discharged pollutants into the Burlington 
Ditch via stormwater runoff (floodwaters) in September 2013, which likely reached Barr 
Lake. The Department should require Suncor to provide sufficient capacity in its detention 
ponds to prevent surface runoff from leaving Suncor’s site and flowing into state waters, 
specifically the Burlington Ditch. 

 
The discharge into Burlington Ditch that this comment refers to was the result of significant 
and historic precipitation events during September 2013. Given the unprecedented nature of 
those storm events, the Department did not bring formal enforcement actions against 
permittees across the affected area of the State for violations of their stormwater permits. 
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Because a formal enforcement action was not taken, and because the discharge of floodwaters 
from Suncor’s refinery in September 2013 was not the subject of this current COC, the 
Department has not established the enforcement authority to impose a third party evaluation 
of Suncor’s stormwater control measures. Nevertheless, the Department agrees that as a 
permittee with stormwater discharge authorization, Suncor is responsible for maintaining a 
functional and effective stormwater management system. The Department plans to perform an 
inspection of Suncor’s stormwater management system in the near future. This inspection will 
include a review of the adequacy of the Stormwater Management Plan and self-inspection 
procedures for the facility, as well as an inspection of the control measures in place to reduce 
and/or eliminate pollutant discharges during rain and snowmelt events. These control measures 
include but are not limited to: minimization of pollutant exposure to stormwater; good 
housekeeping practices; maintenance of structural and nonstructural controls; spill prevention 
and response procedures; erosion and sediment controls; management of runoff through 
diversion, infiltration, reuse, containment and/or treatment; and employee training.      

 
II. Given the covenants and releases contained in the Settlement Agreement, it is not clear 

what authority the Department retains to require Suncor to remediate off-site hydrocarbon 
contamination. 
 
Remediating offsite contamination has been, and will continue to be, a requirement of Suncor 
since the Hazardous Materials and Waste Management Division (“HMWMD”) issued the October 
26, 2011 Notice of Additional Work, pursuant to Paragraph 63 of the 2007 COC.  Paragraph 6 of 
this Notice required Suncor to propose offsite corrective measures related to the Incident (as 
defined in the Settlement Agreement). To date, Suncor has complied with this requirement by 
implementing numerous work activities to begin remediation offsite, but their obligation to 
complete remediation offsite is still outstanding, through the 2007 COC, and is not modified by 
the Settlement Agreement. 
  

a. Specific Concern (1) – The Settlement Agreement doesn’t acknowledge or carry 
forward Suncor’s current work obligations.  
 
The primary purpose of the Settlement Agreement is to resolve specific violations 
related to the release of reformate to the shallow alluvial aquifer beneath the refinery 
and Sand Creek with the assessment of a penalty.  It was intentionally written to defer 
Suncor’s current and future remedial obligations into the 2007 COC. Suncor’s current 
work activities have been required by the 2007 COC and they will continue to be 
required by the 2007 COC, along with any additional future work activities. The 2007 
COC is an enforceable order under the Colorado Hazardous Waste Act, and 
requirements that the Department imposes pursuant to the order are enforceable as 
well. 
 

b. Specific Concern (2) - Suncor’s only clear obligation in the Settlement Agreement is 
to develop new plans and goals. 
 

Again, the Settlement Agreement was intentionally written to defer Suncor’s remedial 
obligations into the 2007 COC. The 2007 COC is very clear regarding Suncor’s broad 
“obligations” regarding their activities at the facility, including corrective measure 
objectives and goals which they have yet to attain. Further details regarding specific 
remedial actions are contained in the various plans that Suncor submits and the 
HMWMD approves in accordance with the procedures set forth in the 2007 COC. 
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In Paragraph 31 of the Settlement Agreement, the HMWMD modifies the December 16, 
2014 letter to include a Target Date to complete offsite cleanup.  The December 16, 
2014 letter was written, in accordance with the 2007 COC, in response to Suncor’s 
“Onsite Investigation Report.”  The letter gave Suncor a Target Date to meet 
applicable standards at their property boundary by the end of 2017.  A Target Date 
was put into place to gauge the speed with which work should be progressing to 
contain the site.  The letter was written by the HMWMD only in response to onsite 
contamination, because it was Suncor’s “Onsite Investigation Report” and it 
intentionally did not address offsite contamination.  Investigation and remediation of 
offsite contamination is the subject of other enforceable plans that have been 
approved by the HMWMD under the 2007 COC. At the time the letter was written, 
Suncor had no Target Date to meet standards offsite. The modification of the 
December 16, 2014 letter in the Settlement Agreement simply clarifies that Suncor has 
the same Target Date to contain their site as well as to complete cleanup offsite. 
 
In Paragraph 31 of the Settlement Agreement, the HMWMD also puts a submission date 
on when an “overall project schedule” will be submitted to identify basic work 
processes that will need to be accomplished to meet the 2017 deadline. A specific 
submission date was not required by the December 16, 2014 letter, so the Settlement 
Agreement adds a specific submission date. 
 

c. Specific Concern (3) – If conditions worsen for some reason, the ability of the 
Department to require action offsite is compromised by the releases granted in the 
Settlement Agreement. 
 
The HMWMD continues to have full authority under Paragraph 62 of the 2007 COC to 
require Suncor to “expeditiously” initiate interim measures to protect human health 
and the environment. The HMWMD also continues to have the authority to require 
additional work, pursuant to Paragraph 63 of the 2007 COC, directly related to the 
subject matter of the order. The subject matter being the purposes of the order itself, 
which are to investigate the nature and extent of contamination related to Suncor’s 
facility and remediate this contamination until all corrective measure objectives and 
goals are attained. Nothing in the Settlement Agreement hinders the HMWMD’s ability 
to respond to current and future conditions related to historical or future releases at or 
from the site. 
 

III. What has and hasn’t been agreed to is hard to decipher. The Settlement Agreement relies 
heavily on the prior 2007 COC which was designed to address problems that pre-date the 
Incident, and on a December 16, 2014 letter, which may not be enforceable, but the 
Settlement Agreement amends. Enforcement of the 2007 COC involves a myriad of 
correspondence and other documents that purport to amend the agreement or impose 
additional obligations on Suncor. 
 
The 2007 COC was in place actively addressing Suncor’s historical contamination, prior to the 
Incident, and it has also been used by the HMWMD to require response and remediation 
activities since the Incident. It is an Order on Consent and therefore has specific processes 
that the HMWMD and Suncor have agreed to follow to resolve issues, make decisions, and 
progressively move forward on remediating the site. 
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The 2007 COC is the one integrated and concise document governing the HMWMD’s authority, 
and Suncor’s obligations, at the facility. The “… myriad of correspondence and other 
documents …” that have been generated since the Incident are a direct reflection of the broad 
authority and flexibility the HMWMD has pursuant to the 2007 COC and the relentless 
dedication that the HMWMD has had in responding to the Incident. The 2007 COC is actually 
fairly typical of the HMWMD’s corrective action orders in that it provides a broad outline of 
what must be accomplished, and leaves the details to plans that the regulated entity submits 
and the HMWMD approves. Documents received pursuant to those orders and approved through 
correspondence define the specific action that must be completed, activities that require 
periodic modification as work progresses. The Suncor site is large, and there is significant 
contamination there, so there are more plans and approvals than is typical for smaller 
corrective action sites. 
 
 

Upon detailed review and consideration of the public comments, the Department has determined 
that modifications to the COC are not warranted. The Department is committed to ensuring that 
Suncor implements the requirements of the COC and that Suncor establishes and maintains a 
functional and effective stormwater management system at its refinery. 
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