






EXHIBIT A



EXHIBIT A



EXHIBIT A



EXHIBIT A



EXHIBIT A



EXHIBIT A



EXHIBIT A



EXHIBIT A



EXHIBIT A



EXHIBIT A



EXHIBIT A



EXHIBIT A



EXHIBIT A



EXHIBIT A



EXHIBIT A



EXHIBIT A



 

 

Peabody Penalty Computation Worksheet 

Page 1 of 6 

 

WASTEWATER PENALTY COMPUTATION WORKSHEET 
 

Entity Name:  Peabody Sage Creek Mining, 
LLC 

Permit Number:  CO0048275 

  

Beneficial Use Classification: Outfall 002 
and 003 to Little Grassy COUCYA13e: Aq Life 
Warm 2, Rec N, Ag (segmented into 13i in 
June 2014).  Outfall 004 to Cow Camp 
COUCYA13b: Aq Life Cold 1, Rec E, Ag 
(segmented into 13g in June 2014) 

Date of NOV/CDO: September 12, 2012 
Number:  IO-120912-1 

  

Type of Facility: coal mine Flow: 0.0216- 6.444 MGD 

 

                                   

Part I – Effluent Violations Penalty Determination 
 

A. Potential Damage Component  

  Violation Type Adjustment 
Amount in 

Dollars 

Line 1 
Effluent Violations (selenium 
and iron) 

NA  
$1,428.00 - 
$3,122.00 

 

Peabody Sage Creek Mining, LLC (Peabody) owns and operates the Peabody Sage Creek Mine 
Complex, an underground coal mining operation. Stormwater (surface runoff), spoils spring 
water, and mine water at the mine are routed to sedimentation ponds that discharge into 
Little Grassy Creek and Cow Camp Creek.   
 
Pollutants and Beneficial Use: Limits for selenium and iron are water quality based and 
were established for the protection of the beneficial uses of the receiving stream segments 
and therefore, the parameter point values for these pollutants were derived from the 
Beneficial Use Table of the Civil Penalty Policy (Figure 1).  For selenium effluent violations 
reported at Outfall 002A and 003A, a parameter point value of 7 was assigned based on the 
potential for selenium to cause mutagenic effects ant the aquatic life class 2 beneficial use.  
For selenium effluent violations reported at Outfall 004A a parameter point value of 8 was 
assigned based on the potential for selenium to cause mutagenic effects and the aquatic 
life class 1 beneficial use. For the iron effluent violations reported at Outfall 004A, a 
parameter point value of 8 was assigned based on protection of the aquatic life class 1 
beneficial use.  
 
Degree of Exceedance: The Percent Exceedance Multiplier values were determined based 
on the actual flow values that were reported on the DMRs each month and the percent by 
which the limit was exceeded for each specific effluent violation (Figure 3 of the Civil 
Penalty Policy). 

 
The attached Civil Penalty Calculation Worksheet displays the Percent Exceedance 
Multiplier for each reporting period and the total calculated potential damage penalties for 
the effluent violations that occurred between the 2nd quarter 2011 and the 2nd quarter 
2014. 
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  Violation Type Adjustment 
Amount in 

Dollars 
 
For the purposes of calculating the potential damage associated with the violations 
reported at Outfall 004A in the 1st quarter 2014, the division utilized the penalty associated 
with the selenium violation only, which is consistent with Division practice and Section 
(A)(1) of the Civil Penalty Policy which outlines that for any calendar day where there was 
more than one violation cited, the potential damage component for that day shall be set 
using the largest penalty amount for any individual parameter (in this case, the Division is 
assuming the samples were collected on the same day).   

Line 2   N/A 

 Calculation:   

Line 3   N/A 

 Calculation:   

Line 4   N/A 

 Calculation:   

Line 5 
Potential Damage Total 
(Sum of Lines 1 through 4) 

(Not to exceed $6000/day) 
$1,428.00 - 
$3,122.00 

 
B. Fault Component 

   Amount in 
Dollars 

Line 6 Fault:  Category 2 (Not to exceed 
$3000/day) 

$1,500.00  

 Justification: Peabody has significant managerial, legal, and technical resources available 
at its disposal and was well aware of the violations, yet failed to implement a technical 
solution to address the quality of water discharged from each outfall. Peabody did pursue a 
regulatory solution by seeking a temporary modification and gathering additional in-stream 
flow data to support different permit effluent limitations. However, there is still some 
question as to whether or not Peabody can consistently meet the selenium effluent 
limitations at each outfall. While the Division believes the application of a category 3 fault 
is justified, the Division conservatively assigned a Category 2 Fault for the purpose of 
settlement.  The Division has chosen the midpoint of the Category 2 range, as the Division 
has no additional information to support adjustments from this value.  
 

 
C. History Component 

   Amount in 
Dollars 

Line 7 History:  N/A (Not to exceed 
$1000/day) 

$0.00 

 Justification: Peabody has no violation history with the Division. 
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D. Days of Violation Determination 

   
Days of 

Violation 

Line 8 Total Days of Violation   15 

 Justification: The Civil Penalty Policy outlines several methodologies to determining the 
days of violation for purposes of calculating a penalty for effluent violations. One of these 
methods is to set the days of violation equal to the actual number of samples which exceed 
the limitation. The Division had individual sample data for each monitoring event that 
occurred during the period in question (2nd quarter 2011 through 2nd quarter 2014) and 
therefore chose to follow this method and set the number of days of violation equal to the 
actual number of samples that exceeded the effluent limitation, for a total of 15 days of 
violation. As detailed in line 1 above, only one day of violation was assigned to the 1st Q 
2014.  
Note that this determination of days of violation is for calculation purposes only and does 
not reflect the actual duration of the violation.  
 

 
E. Effluent Violations Multi-Day Penalty Calculation 

   
Amount in 

Dollars 

Line 9 Multi-Day Penalty Amount   $57,743.00 

 Calculation: 
 
(Potential Damage + Fault + History) × Days of Violation 
($0 + $0 +$0) × X = $0 
 
Outfall 002A violations 
2nd Q 2011: 4/20/2011($3122 + $1500 + $0) x 1= $4,622 
                  5/5/2011 ($3122 + $1500 + $0) x 1= $4,622 
                  6/16/2011 ($2744 + $1500 + $0) x 1= $4,244 
3rd Q 2011: 7/1/2011 ($2156 + $1500 + $0) x 1= $3,656 
                 8/8/2011 ($2100 + $1500 + $0) x 1= $3,600 
4th Q 2011: 11/2/2011 ($1680 + $1500 + $0) x 1= $3,180 
2nd Q 2012: 6/6/2012 ($2139 + $1500 + $0) x 1= $3,639 
 
Outfall 003A violations 
2nd Q 2013: 4/19/2013 ($1428 + $1500 + $0) x 1= $2,928 
 
Outfall 004A violations 
2nd Q 2011: 5/16/2011 ($3040 + $1500 + $0) x 1= $4,540 
                  6/13/2011 ($2688 + $1500 + $0) x 1= $4,188 
1st Q 2012: 3/6/2012 ($1728 + $1500 + $0) x 1= $3,228 
2nd Q 2012: 6/11/2012 ($2240 + $1500 + $0) x 1= $3,740 
2nd Q 2013: 4/18/2013 ($2224 + $1500 + $0) x 1= $3,724 
1st Q 2014: 1/8/2014 ($2416 + $1500 + $0) x 1= $3,916 
2nd Q 2014: 4/21/2014 ($2416 + $1500 + $0) x 1= $3,916 
                                           
                                                          TOTAL= $57,743 
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Part II – Administrative Violations Penalty Determination 
 

  Violation Type Adjustment 
Amount in 

Dollars 

Line 10 Failure to properly report  N/A 

 

Calculation:  Pursuant to the permit, Peabody was required to analyze for selenium using 
the analytical method with the lowest detection limit. Peabody measured for selenium using 
two separate analytical methods, one of which had a PQL greater than the acceptable State 
PQL. The method with the greater PQL (ie., the less sensitive method) quantified a lower 
selenium concentration in the effluent. Peabody improperly reported the lower selenium 
concentration data obtained with the less sensitive analytical method for the 2nd Q 2011 and 
2nd Q 2012. 
 
Part II.B.2.c. of the Civil Penalty Policy outlines that penalties for reporting violations will 
be up to $100 per day.  However, the Division conservatively chose not to assess a penalty 
for the 2nd Q 2011 and 2nd Q 2012 reporting violations because both methods detected 
selenium concentrations in excess of the permit effluent limitations and therefore, even 
with the use of the wrong data, Peabody reported effluent violations that were considered 
significant non-compliance and triggered a formal enforcement response (note that in 
response to the NOV/CDO Peabody submitted revised DMRs with the correct data).  Further, 
an administrative penalty of up to $100 for each of these quarters is relatively insignificant 
in comparison to the potential damage penalty for the effluent violations which is captured 
in the potential damage section above.  

Line 
11 

  N/A 

 
Calculation:  

Line 
12 

  N/A 

 Calculation:   

Line 
13 

  N/A 

 Calculation:   

Line 
14 

Administrative Violation 
Total 
(Sum of Lines 10 through 13) 

 $0.00 

 
 

Part III – Base Penalty Total 
   Amount in 

Dollars 

Line 
15 

Base Penalty Total  
(Sum of Line 9 + Line 14) 

 
$57,743.00 
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Part IV – Application of Mitigating Circumstances 
 

 Mitigating Circumstances 
% Base Penalty 

Decrease 
Amount in 

Dollars 

Line 16 Factor A: Adhering to a Compliance Schedule -15% -$8,661.00 

 Justification: Peabody met all of the compliance requirements outlined in the NOV/CDO 
within acceptable time periods.  For the purposes of this penalty calculation, the Division 
has reduced the base penalty by the maximum allowed 15%. 
 

Line 17 Factor B: Steps Taken Beyond Required 
Actions  

0% $0.00 

 Justification:  

 

Line 18 Factor C: Environmental Compliance Project 0% $0.00 

 Justification:  

 

Line 19 Factor D: Other Mitigating Circumstances 0% $0.00 

 Justification:  

 

Line 20 Sum of Lines 16 through Line 19  0% $0.00 

    

Line 
21 

Adjusted Base Penalty Total  
(Sum of Line 15 + Line 20) 

 
 $49,082.00 

 
 

Part V– Economic Benefit Consideration 

   
Amount in 

Dollars 

Line 
22 

Economic Benefit 
 $15,000.00  

 Justification:  
Economic benefit represents the financial gains that a violator accrues by delaying and/or 
avoiding pollution control expenditures. While economic benefit is typically calculated 
based on avoided or delayed investments associated with capital improvements, an 
economic benefit evaluation also includes costs associated with engineering, 
administration, legal, and other costs associated with preventing and/or responding to 
instances of non-compliance.  In this case, Peabody did not achieve compliance with the 
selenium effluent limitation by investments in capital pollution control equipment.  Instead 
Peabody pursued a regulatory alternative (temporary modification) to address the non-
compliance.  While treatment may be the ultimate solution, it is not appropriate to 
estimate treatment costs for the purposes of calculating the economic benefit component 
in this case.  However, the Division has determined that Peabody did realize an economic 
benefit by avoiding expenditures on administrative, engineering, and legal fees prior to or 
immediately in response of the violations.  
Because the Division does not have adequate information to make a quantitative 
determination of economic benefit, the Division chose to make an alternate determination 
of economic benefit.  In accordance with Part C.2.a. of the Civil Penalty Policy, the Division 
chose to “move up” the initial fault Category 2 assignment to a Category 3. The Division 
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conservatively chose to assign the mid-point of the Category 3 fault ($2,500). This added 
penalty for economic benefit ($1000/ violation) is likely sufficient to recover any economic 
benefit that may have been realized by Peabody for the non-compliance.  
 

$1,000 fault increase x 15 days of violation= $15,000 
    

 
 

Part VII – Violation Penalty Total 

   
Amount in 

Dollars 

Line 
23 

Civil Penalty: 
(Sum Line 21 + Line 22) 

 $64,082.00  

 
 

Part VIII – Ability to Pay Adjustment 

   
Amount in 

Dollars 

Line 
24 

Ability to Pay Reduction:  N/A 
 $0.00 

 Justification:  Peabody has not made any claims or submitted any information documenting 
an ability to pay issue.  Therefore, an ability to pay assessment could not be performed and 
was not included in this penalty calculation. 
. 

 
 

Part IX – Final Adjusted Penalty 

   
Amount in 

Dollars 

Line 
25 

Total Civil Penalty: 
(Sum Line 23 + Line 24) 

 $64,082.00 
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