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On October 31, 2011, EPA published the final NPDES Pesticide General Permit (PGP).

The draft PGP was available for public review between June 4, 2010 and July 19, 2010.

Comments were accepted electronically via Docket ID EPA-HQ-OW-2010-0257 at

www.regulations.gov, by mail, and by hand delivery.

EPA received more than 770 sets of comments on the draft permit and coded those

comments, parsing these comments into approximately 5,000 individual comments. This

document contains these individual comments and EPA’s responses to them. This final response

to comments document consists of ten comment essays (providing a combined detailed response

to a large number of comments) followed by individual comment responses, ordered by topic.

The ten comment essays are as follows:

- Approach

- Approach.1

- Corrective Action

- Endangered Species Act

- Impaired Waters

- NOI Threshold

- Recordkeeping and Reporting

- Scope

- Structure

- Waters of the United States

A list of the comment response topics follows, with comments organized by topic, and by

comment number. Each comment identifies the topic and the name of the person or organization

providing that comment, a unique comment identification number for each comment, followed

by EPA’s response to that comment.

EPA finalized the Pesticides General Permit and its accompanying Fact Sheet upon

completion of interagency review which occurred on October 28, 2011. While every effort was

made to ensure consistency throughout the administrative record for this permit, due to timing,

there may exist statements or information in documents in the administrative record for this

permit that might be inconsistent with the final Pesticide General Permit and the Fact Sheet. In

such cases, EPA notes that the final Pesticide General Permit and the Fact Sheet reflect EPA’s

official and final position.
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PGP Comment Response Approach Essay

Following is EPA’s general response to those comments addressing EPA’s approach in
permitting pesticide discharges using the PGP.

EPA developed the PGP under the CWA in response to the decision made by the U.S.
Sixth Circuit Court of Appeals in National Cotton Council of America v. EPA. EPA developed
the PGP to implement the CWA in a manner that does not interfere with FIFRA implementation
yet still meets the Court’s decision requiring NPDES permits for certain discharges from the
application of pesticides to waters of the United States. Specifically, EPA has developed a
general permit in part to reduce administrative burdens associated with the requirement to permit
pesticide discharges. NPDES-authorized states can also use a general permit to reduce the
administrative burden of permitting.

The goal of the PGP is to protect both our natural resources and public health. As
outlined in Part 2.2.1 of the PGP's fact sheet, EPA views the control of mosquitoes to be an
important public health issue. Similarly, control of other pests provides important
environmental protection and economic benefits. EPA has worked with stakeholders to
incorporate provisions to accommodate emergency pest situations, such as with allowances for
coverage for applications to Tier 3 waters in instances when required to protect public health and
flexibility in NOI submissions for declared emergency pest situations.

The CWA and FIFRA requirements operate independently of each other. FIFRA
authorizes EPA to review and register pesticides for specified uses. The NPDES pesticides
general permit does not override or conflict with existing FIFRA labeling requirements, but does
have additional requirements for pesticide applications to meet applicable CWA regulatory and
statutory requirements, such as meeting technology-based effluent limitations and water quality-
based standards. EPA expects that the PGP will minimize discharges of pesticides to the aquatic
environment. Reduced discharges of these pesticides to surface waters may be associated with a
variety of benefits, including human health improvements, increased recreational opportunities,
and improved ecosystem functions.

EPA conducted an analysis for the PGP titled, “Economic Analysis of the Pesticide
General Permit (PGP) for Point Source Discharges from the Application of Pesticides”. In this
analysis, EPA assumed that compliance costs for for-hire applicators would be passed on to their
clients. Therefore, EPA examined the economic impact to decision-makers. Knowing that most
applicators and operators are small businesses, a small entity analysis was included within the
economic analysis, which showed minimal economic impacts to these entities.

EPA understands many operators may be implementing procedures similar to those
required under the PGP consistent with other regulatory programs or as part of their standard
operating procedures. It is not the Agency’s intent to discourage or replace existing programs.
Generally, decision-makers can refer to activities undertaken under other programs to comply
with this permit.
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Since the 6th Circuit Court’s 2009 decision, EPA has been working closely with states (as
co-regulators) and other stakeholders (e.g., numerous industry and environmental groups) to
develop the PGP. This involvement provided EPA with the information necessary to develop a
permit that minimizes the burden associated with implementing it, while providing the
environmental protection measures required under the CWA.

EPA proposed its draft PGP on June 4, 2010 and accepted public comments through July
19, 2010. EPA received approximately 770 unique comment letters, and reviewed and
considered these comments when developing the final permit. Because 44 states will be required
to develop their own permits, EPA held three meetings and regular conference calls with
environmental and agricultural agencies in the states to share information and ideas regarding the
most appropriate way to structure the PGP and also to assist the states with their permit
development. EPA has also conducted or attended over 180 meetings with industry experts,
environmental interest groups, and key agricultural associations. These meetings have proven
invaluable to developing a workable permit for the application of pesticides to U.S. waters.

EPA posted a pre-publication version of the draft final PGP on the Agency’s website on
April 1, 2011 to assist states in developing their own permits and for the regulated community to
become familiar with the permit’s requirements before it becomes effective. This also reflects
EPA’s commitment to transparency and responding to the needs of stakeholders. EPA will
continue to provide outreach and communication after the permit is final, to educate stakeholders
regarding the permit’s requirements.
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PGP Comment Response Approach.1 Essay

The CWA and FIFRA requirements operate independently of each other. FIFRA
authorizes EPA to review and register pesticides for specified uses. Pesticide users are required
to comply with all applicable FIFRA requirements contained in pesticide product labels
independently of what is required under the PGP. The NPDES pesticides general permit will not
override or conflict with any existing FIFRA labeling requirements, but does have additional
requirements for pesticide applications to meet applicable CWA regulatory and statutory
requirements, such as meeting technology-based effluent limitations and water quality-based
standards.

EPA developed the PGP under the CWA in response to the U.S. Sixth Circuit Court of
Appeals decision in National Cotton Council of America v. EPA. On November 2, 2009,
industry petitioners of the Sixth Circuit Case petitioned the Supreme Court to review the Sixth
Circuit’s decision. On February 22, 2010, the Supreme Court denied the request to hear
industry’s petition, leaving the April 2011 effective date unchanged.

As a result of the Court’s decision to vacate the 2006 NPDES Pesticides Rule, at the end
of the two-year stay, NPDES permits will be required for discharges to Waters of the United
States of biological pesticides, and of chemical pesticides that leave a residue. In response to the
Court’s decision, EPA proposed this general permit on June 4, 2010 to cover certain discharges
resulting from pesticide applications. The issue of whether legislation to challenge the Court’s
decision would be appropriate is outside the scope of this EPA action. Also, EPA, as an Agency
within the executive branch of government, merely executes the laws as written by the legislative
branch (i.e., Congress).

EPA developed a general permit in part to reduce administrative burdens associated with
the requirement to obtain NPDES permits for these pesticide discharges. Authorized states can
also use a general permit, instead of individual permits to reduce the administrative burden of
permitting if the state has general permitting program authority.

The permit and fact sheet clarify that where Operators are already required to perform
certain activities that are also required under the PGP, the Operator can merely cite to
documentation already developed/relied upon to comply with the other requirements, rather than
having to perform duplicative activities. For example, some states may already require that
some of the required reporting information be reported to the state as part of the state's oversight
of pesticide applications. EPA is imposing nominal reporting and recordkeeping requirements
for significant pesticide applications as a way for the Agency to assess compliance with NPDES
requirements as well as to gather key data for evaluating whether additional permit conditions
are necessary to protect water quality. EPA is providing operators with a template for their
annual reports, but the Agency is not requiring Operators to use this template. Where an
Operator already submits this information to the State, they can send that same state report to
EPA. Where the PGP imposes different requirements than a state’s non-NPDES regulation,
compliance with the more stringent standard would demonstrate compliance with both.
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EPA conducted an economic analysis in conjunction with the PGP titled, “Economic
Analysis of the Pesticide General Permit (PGP) for Point Source Discharges from the
Application of Pesticides”. This analysis, a copy of which is available in the administrative
record for this permit, took into account existing federal and state requirements in assessing the
additional burden resulting from the PGP. EPA assumed that compliance costs incurred by for-
hire applicators would be passed on to their clients, the decision-makers. Therefore, EPA’s
economic analysis is based on costs incurred by decision-makers. EPA acknowledges that
discharges covered by the PGP may occur from operators who are small businesses, therefore
EPA analyzed the impacts on small entities s in the economic analysis, which showed minimal
economic impacts to these entities. Also, the final permit reflects revised permit conditions for
small entities to reduce the paperwork burden on these entities. For example, small entities that
must submit NOIs are not required to develop a comprehensive pesticide discharge management
plan or submit annual reports. Rather, these entities need only keep a more basic record set by
completing a pesticide discharge evaluation worksheet for each pesticide application and retain a
copy of such. Additionally, recordkeeping requirements for small entities have been reduced for
documenting pesticide applications, equipment maintenance, etc. See Part7.3.

Several commenters note that requiring coverage under the PGP is an unfunded mandate.
EPA disagrees and notes that the Agency is developing the PGP in response to the Sixth Circuit
Court decision and in fact, the PGP itself does not impose the requirement (i.e., does not mandate
the requirement) to obtain permit coverage. The PGP merely provides a tool for complying with
the Court's decision.

Off target spray drift and discharges to waters impaired for the pesticide being discharged
are activities that are outside the scope of the PGP. Agricultural runoff and irrigation return
flows continue to be exempt from permitting under the CWA. This permit authorizes discharges
associated with four categories of pesticide application activities: mosquito and other flying
insect pest control, weed and algae pest control, animal pest control, forest canopy pest control.
Only point source discharges of pollutants to Waters of the United States require a permit, and
EPA is not identifying all specific activities that do or do not require a permit. However, to the
extent that activities that fall within the four covered categories require a permit, they can be
authorized by this general permit if all eligibility requirements are met. For example, discharges
to control pests in or near areas that are Waters of the United States, even when these areas are
dry for much of the year, may be covered by this permit, if one is required. This would include
discharges on forest or range lands that include dry washes and ephemeral streams, to control
pests that may be found in these occasionally wet areas, including pests that may also be found in
upland areas. For two of the categories, weed and algae pest control and animal pest control, the
permit specifies that covered activities include applications to control pests “in water and at
water’s edge.” EPA intends for the phrase “at water’s edge” to allow coverage of activities
targeting pests that are not necessarily “in” the water but are near the water such that control of
the pests may unavoidably involve a point-source discharge of pesticides to Waters of the United
States. The category forest canopy pest control is for applications to a forest canopy. EPA
intends that this can include both mature and immature forest canopies, including canopies that
may not be continuously connected, where control of pests associated with the canopy (i.e.,
branches and leaves of the trees) may unavoidably involve point source discharges of pesticides
to Waters of the United States. Additionally, any pesticide application activities that do not fall
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within the four use patterns covered by this permit will require coverage under some other
NPDES permit if those activities result in point source discharges to Waters of the United States.
However, the Agency does want to make it clear that to the extent pesticide application
operations need permit coverage, this permit is available for the four pesticide use categories.
Thus, to the extent that a permit is needed for discharges from pesticide applications to
rangelands, forestry, park lands, rights-of-way, wetlands and other areas, and the activity falls
within one of the four use categories, coverage can be granted under this general permit.

EPA received several comments expressing concern with the requirement that Operators
“use the lowest effective amount of pesticide product…consistent with reducing the potential for
development of pest resistance.” After considering comments received, EPA modified the
language regarding effluent limitations in the final permit (Part 2) to ensure that, while the
amount of pesticides discharged is minimized, an Operator’s ability to achieve maximum
efficacy in pest control is not hindered. Part 2 now reads, “Use only the amount of pesticide and
frequency of pesticide application necessary to control the target pest […]” EPA’s intent
regarding this section is to minimize pesticide application discharges to Waters of the United
States while incorporating flexibility necessary for Operators to use best professional judgment
to effectively manage target pests.

The goal of the PGP is to both protect our natural resources and protect public health. As
outlined in Part 2.2.1 of the PGP's fact sheet, EPA views the control of mosquitoes to be an
important public health issue. EPA has worked with stakeholders to incorporate provisions to
accommodate pesticide application situations involving urgent public health needs, such as with
allowances for coverage for applications to Tier 3 waters in instances when required to protect
public health. Further, the PGP includes flexibility in regard to NOI submissions to minimize
delays during declared emergency pest situations.

EPA believes the final permit will not impose an unreasonable burden on Operators. The
PGP acts as a shield from enforcement and citizen lawsuits, provided all of the permit
requirements are met. If Operators do not feel that permit coverage under the PGP is appropriate
for their pesticide applications, they may apply for individual permit coverage.
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PGP Comment Response Corrective Action Essay

EPA received a number of comments on the Corrective Action part (Part 6) of the draft
PGP. Part 6 of the PGP requires all Operators to take corrective action as necessary to ensure
that dischargers effectively meet technology-based and water quality-based effluent limitations.
The pesticide general permit only covers pesticide applications that result in point source
discharges to waters of the United States and fall within the categories stated in the permit. Part
6.4 of the PGP requires Operators to take specific actions in response to identified adverse
incidents, but only those that may be related to pesticide applications that result in point source
discharges to waters of the United States. Many commenters expressed confusion over the
definition of the term “adverse incident” and concerns with procedures for identifying adverse
incidents and the timing for responding to such incidents. Following is EPA’s response to many
of the significant comments received on that part.

Many commenters had concerns about the scope of adverse incidents, as defined under
this permit. For purposes of this permit, adverse incidents only includes toxic or adverse effects
that occur as a result of a point source discharge of a pesticide to waters of the United States.
Therefore, adverse incidents from operations not involving a point source discharge to waters of
the United States are not covered under the PGP and as such, are not subject to the PGP adverse
incident reporting requirements. To be clear, natural occurrences of dead fish are not required to
be reported as adverse incidents. However, adverse effects that occur indirectly from pesticide
applications that result in a point source discharge are included in the reporting requirements
under the PGP.

The PGP allows for informed decisions by Operators regarding incidents not related to
pesticides. Thus, adverse incidents related to pesticide applications to waters could occur in
humans or animals, including fish. However, such connection should be determined on a case-
by-case basis. If, for example, fish die because water leaves pools left behind by receding water,
this would not be a reportable adverse incident because such fish died for reasons other than
pesticide applications.

Many commenters had concerns about the definition of adverse incidents. EPA revised
the definition of “adverse incident” in the permit to reflect that “toxic or adverse effects” include
effects that, “occur either from direct contact with or as a secondary effect from a discharge (e.g.,
sickness from consumption of plants or animals containing pesticides) to waters of the United
States that are temporally and spatially related to exposure to a pesticide residue (e.g., vomiting,
lethargy),” in instances where, “there is evidence that a person or non-target organism has likely
been exposed to a pesticide residue.” This revised definition clarifies EPA’s interpretation of
when adverse incidents are associated with activities covered under the general permit and that
those incidents must be related to the discharge.

Additionally, adverse effects to people, terrestrial plants, or terrestrial animals are within
the scope of this permit if they are a result of a pesticide application that results in a point source
discharge to waters of the United States; however, reportable incidents must be linked to
exposure to a pesticide residue and not some other cause. To clarify this issue, the definition for
"adverse incidents" has been modified in Appendix A of the final permit to state:
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"Adverse Incident – means an unusual or unexpected incident that an Operator has
observed upon inspection or of which the Operator otherwise become aware, in which:

(1) There is evidence that a person or non-target organism has likely been exposed to a
pesticide residue, and

(2) The person or non-target organism suffered a toxic or adverse effect.

The phrase toxic or adverse effects includes effects that occur within waters of the
United States on non-target plants, fish or wildlife that are unusual or unexpected (e.g., effects
are to organisms not otherwise described on the pesticide product label or otherwise not expected
to be present) as a result of exposure to a pesticide residue [...]" This revised definition removes
the condition “a person or non-target organism may have been exposed to a pesticide residue”
and replaces it with “there is evidence that a person or non-target organism has likely been
exposed to a pesticide residue” to establish a clearer standard for how to assess adverse incidents.

EPA expects Operators to use their best professional judgment in determining the extent
to which non-target effects appear to be abnormal or indicative of an unforeseen problem
associated with an application of pesticides. The PGP allows for informed decisions regarding
whether adverse incidents are related to pesticide applications. In Part 6.4 of the PGP's fact
sheet, EPA acknowledges that assessing and correcting adverse incidents may be complicated in
certain instances. For example, symptoms associated with adverse incidents are often vague or
mimic other causes, which may lead to incorrect diagnoses. Thus, it may be difficult to identify
and track chronic effects resulting from pesticides discharges. It may also be difficult to observe
adverse effects because of limited visibility or access such as dead fish poisoned in a wetland
under dense vegetation or in sparsely populated areas or because scavengers scatter or devour
carcasses before discovery. However, EPA believes that it is important to identify to the extent
feasible situations where adverse effects occur where point source discharges from the
application of pesticides also occur.

Immediately observable signs of distress or damage to non-target plants, animals and
other macro-organisms within the treatment area may warrant concern for a possible adverse
incident related to a discharge of pesticides during application. EPA disagrees with commenters
suggesting that all identified adverse incidents should be reported. EPA acknowledges that some
degree of detrimental impact to non-target species may occur and may be acceptable during the
course of normal pesticide application. Reporting of adverse incidents is not required under this
permit in the following situations: (1) you are aware of facts that indicate that the adverse
incident was not related to toxic effects or exposure from the pesticide application; (2) you have
been notified in writing by EPA that the reporting requirement has been waived for this incident
or category of incidents; (3) you receive information notifying you of an adverse incident but
that information is clearly erroneous; (4) an adverse incident occurs to pests that are similar in
kind to pests identified as potential targets on the FIFRA label. However, records of all visual
inspections, even for situations when adverse incident reporting is not required, must be kept on-
site by those Decision-makers who are required to submit NOIs. While not a requirement of the
permit, EPA agrees with many commenters that recommend applicators keep records of all
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visual inspections and determinations, even for situations when operators determine that the
adverse incident was not related to the pesticide application.

A number of commenters pointed out that the definition of “adverse incident” in
Appendix A of the draft permit included incidents that are unusual or unexpected (e.g., effects
are to organisms not otherwise described on the pesticide product label or otherwise not expected
to be present); however, the text at the end of Part 6.4.2 contradicts that definition, stating: "You
must report adverse incidents even for those instances when the pesticide labeling states that
adverse effects may occur." EPA removed this statement from Part 6.4.2 of the final permit.

In addition to concerns about the scope of adverse incidents, some commenters believe
the PGP requirements are duplicative of requirements already imposed under FIFRA. EPA
disagrees with commenters that suggested that corrective action requirements are unnecessary
because this is duplicative of the requirements in FIFRA. The CWA and FIFRA requirements
operate independently of each other. FIFRA authorizes EPA to review and register pesticides for
specified uses. Pesticide users are required to comply with all applicable FIFRA requirements
contained in pesticide product labels independently of what is required under the PGP. The
NPDES pesticide general permit does not override or conflict with existing FIFRA labeling
requirements, but does have provisions to meet CWA regulatory and statutory requirements,
such as meeting technology-based effluent limitations and water quality-based standards. The
purpose of including corrective action requirements in this permit is to ensure operators meet
technology-based and water-quality-based effluent limitations and implementing pest
management measures in this permit.

Currently, FIFRA requires pesticide registrants to report adverse incident information to
the Agency consistent with section 6(a)(2) of FIFRA and 40 CFR Part 159. EPA does not
consider inclusion of adverse incident reporting in the NPDES permit to be a duplicative
requirement to the FIFRA section 6(a)(2) requirements for registrant reporting of adverse
incidents. This is because pesticide registrants are not likely to be directly covered under the
PGP (i.e., not Operators under the permit). EPA believes it is appropriate for Operators covered
under the PGP to report adverse incidents to EPA, as the NPDES permitting authority, to allow
the Agency to assess the potential effects of discharges covered under the PGP.

In response to commenters who questioned the Agency’s need for adverse incident
reporting, EPA believes such information associated with discharges from the application of
pesticides is useful to the Agency because the information:

- Provides the Agency with an indication of the effectiveness of the permit in controlling
discharges to protect water quality, including data upon which the Agency may base
future permit decisions (e.g., modifications to or reissuance of this permit).

- May be considered when reviewing applications for registration of new pesticides that are
chemically similar to existing pesticides;

- May be considered in ecological risk assessments and risk management decisions;
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- May be reviewed to determine trends that may indicate potential ecological impacts with
an existing pesticide and/or to track improvements when mitigation measures are applied;

- Provides information on the nature, extent, and severity of incidents for decision-makers,
stakeholders, and the public;

- Provides information to the Agency for purposes of overseeing permitted activities,
including targeting monitoring activities to areas of concern; and

- Provides the Agency with information on which to assess compliance with regulatory
requirements, including documentation and reporting.

EPA acknowledges commenters’ interest in the Agency developing an electronic data
system for submitting and storing adverse incident information. EPA did not develop such a
system although the Agency may do so at a later date. Without such a system available,
interested parties can request from EPA the submitted information. The process for access to
corrective action information submitted in annual reports will be through requests to EPA. EPA
may, as resources allow, develop tools to make such information easier to submit and easier to
view.

The following discussion addresses comments concerning the timing for reporting of and
nature of adverse incidents. Due to the wide range of pesticide products and applications
covered by this permit, EPA recognizes that the nature of and timeframes for potential adverse
incidents will vary depending on the site-specific situations. To address this variability, EPA has
incorporated flexibility into the PGP’s requirements for assessing adverse incidents and
implementing corrective action. For example, to address concerns that it may not be possible to
notify EPA within 24 hours of identifying an adverse incident, the final permit allows for
notification of an adverse incident beyond 24 hours; however, the Operator must do so as soon as
possible and also provide an appropriate rationale for why the Operator was unable to provide
such notice within 24 hours.

Additionally, EPA extended the time frame for operators to submit adverse incident
reports from 5 days to 30 days. This timeframe is based on when the operator first observes or is
otherwise made aware of an adverse incident. EPA agrees that operators need time after
identification of an adverse incident to gather the necessary information to be able to submit a
written report to the Agency. Commenters suggested anywhere from two weeks to 30 days
being needed to gather and report this information. As noted above, EPA selected 30 days to
ensure that all operators will have the time necessary to report. EPA did not specify a time
beyond which an applicator is no longer a candidate for having caused an adverse incident
because of the site-specific nature of the occurrence of adverse incident causes and the fact that
while time may be a factor in the ability to link an adverse incident to a pesticide application, it is
not a factor in being able to identify such an adverse incident. So, where an operator identifies a
reportable adverse incident, regardless of when the last pesticide application that resulted in a
point source discharge occurred, an adverse incident report is still required to be submitted.
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When any of the listed situations are identified under Part 6.1, such as discovery that
water quality standards are being exceeded, the Operator must take steps to ensure the problems
causing any violation are eliminated. EPA acknowledges that an adverse incident may not be
indicative of a water quality violation and has made this clear in the Fact Sheet. Whether or not
water quality standards are violated by a particular permittee’s application is a site-specific
determination. Water quality standards vary by state, water body, and location. When EPA
accesses a possible water quality violation, the Agency will take into account the appropriate
scientific and site-specific information. Similarly, permittees can assess whether their discharges
cause or contribute to an in-stream exceedance of water quality standards. This evaluation may
require ambient water quality monitoring to make such a determination or could be based on
other known information regarding the nature of the waters of the United States and the nature of
the discharge. As drafted, EPA believes that in general, Operators that comply with the terms of
the PGP will not cause such water quality exceedances.

Several commenters also expressed concern with language in Part 6.1 requiring
evaluation and modification of control measures when monitoring indicated failure of Operators
to use the “lowest amount of pesticide produce per application and optimum frequency of
pesticide applications necessary to control the target pest.” This language was consistent with
Part 2.1.1 of the draft permit. As described in response to comment ID 281.1.001.014, EPA
modified Part 2.1.1 in the final permit to reflect language that addresses commenters’ concerns
with this “lowest amount” concept. Part 6.1 now requires Operators to take corrective action
when they become aware that they are not meeting applicable technology-based effluent
limitations in Part 2 (which includes the revised standard to “use only the amount of pesticide
and frequency of pesticide application necessary to control the target pest.”

Part 6.2 of the final PGP contains similar language to the draft PGP regarding Corrective
Action Deadlines. The permit requires that corrective action be completed “before or, if not
practicable, as soon as possible after the next pesticide application that results in a discharge.”
EPA emphasizes that this timeframe is not a grace period within which an Operator is relieved of
any liability for a permit violation. A timeframe, albeit flexible, is included specifically so that
problems are not allowed to persist indefinitely. Failure to take the necessary corrective action
within the stipulated timeframe constitutes an additional and independent permit violation. EPA
is adopting this flexible deadline to account for the variation in types of responses (e.g., evaluate
situation and select, design, install, and implement new or modified pest management measures)
that may be necessary to address any identified situations of concern. EPA assumes that
Operators will need less time to make minor repairs or change practices than to make substantial
operational changes or equipment repair. EPA recognizes that in rare cases a corrective action
review may identify the need for substantial improvements to the Operator’s pest management
measures, and does not want to limit the selection and implementation of such controls with an
infeasible deadline. Another possibility is that EPA or the Operator may determine that further
monitoring is needed to pinpoint the source of the problem (if one is identified), and this
monitoring may need to be conducted during future pesticide application activities. However,
EPA believes that in the vast majority of cases, corrective action reviews will identify responses
that can be taken quickly, either before the next pesticide application that results in a discharge
or shortly thereafter. EPA expects Operators to document and justify any schedules for response
(e.g., selecting, designing, installing, and implementing new or modified pest management
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measures) that may be necessary to address any identified situations of concern. In addition, if
the original inadequacy constitutes a permit violation, then that violation is not excused by
response within the timeframe EPA has allotted for corrective action, though EPA may consider
this when determining the appropriate enforcement response to a violation.

One commenter suggested that EPA should delete the spill requirements of the permit
since those are already required of Operators by other regulatory requirements. EPA disagrees
with commenter. EPA believes it is appropriate to require notification of spills, leaks, or other
unpermitted discharges only if such discharge is in a reportable quantity according to existing
EPA spill control regulations (i.e., 40 CFR Parts 110, 117, 302). EPA acknowledges the
requirement in Part 6.5.1 is not a new requirement; rather, EPA sees the NPDES permit as an
opportunity to notify Operators of these longstanding regulatory requirements as they apply to
NPDES discharges. Part 6.5.2 in the final permit draws a link between the requirement to notify
the National Response Center of a spill and the need for permittees to respond to any adverse
incidents that may result from such a spill. EPA disagrees with commenters suggesting that a
wider range of spills be required to be reported under the PGP. EPA believes the approach in the
permit strikes a practical balance of resources and environmental protection.

Several commenters expressed concern that adverse incident reporting would be overly
burdensome to small businesses. EPA disagrees. EPA conducted an analysis in 2010 titled,
“Economic Analysis of the Pesticide General Permit (PGP) for Point Source Discharges from the
Application of Pesticides”. In this analysis, EPA assumed that compliance costs for for-hire
applicators would be passed on to their clients. Therefore, EPA examined the economic impact
to decision-makers. Knowing that most applicators and operators are small businesses, a small
entity analysis was included within the economic analysis, which showed minimal economic
impacts to these entities.
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PGP Comment Response Endangered Species Act Essay

EPA received many comments on EPA’s Endangered Species Act (ESA) Consultation
with the U.S. Fish and Wildlife Service (FWS) and the National Marine Fisheries Service
(NMFS) (together, the “Services”). The following is EPA’s response to those comments.

Several commenters suggested that compliance with FIFRA label requirements, which in
some cases directs a user to follow additional conditions in “Bulletins Live”, would ensure a “not
likely to affect” determination and are stringent enough to protect listed resources, therefore no
additional ESA specific provisions are necessary. In addition, some commenters suggested that
EPA needed to analyze and provide data to determine the impact of the permit on listed
resources in order to justify additional conditions in the final permit.

EPA acknowledges these suggestions. However, when a federal agency authorizes,
funds, or carries out an action that “may affect” a listed species or critical habitat, that agency is
required to consult with one or both of the Services (depending upon which of the Services has
jurisdiction over the species or habitat at issue), in accordance with 50 CFR § 402.14(a)). To the
extent comments suggest that EPA had no obligation to consult with the Services, the Agency
disagrees. EPA believes that issuing an NPDES permit authorizing discharge of pesticides and
pesticide residuals into waters of the United States may have some effect on some listed species.
EPA engaged in consultation with the Services and prepared a Biological Evaluation (BE)
(available in the PGP administrative record) to evaluate how the PGP may affect listed species
and their critical habitat. The BE describes several instances in which the PGP “may affect”
listed resources. EPA notes that it determined the final PGP will lead to increased protection of
listed species and that issuance of the PGP is not likely jeopardize the continued existence of
listed species or to adversely modify designated critical habitat (Refer to ESA Section 7(d)
Memo available in the PGP administrative record). However the additional conditions in the
final permit reflect the reasonable and prudent alternative (RPA) provided by NMFS to insure
the requirements of Section 7(a)(2) of the ESA are being met (Refer to NMFS’s final Biological
Opinion on the PGP, available in the PGP administrative record). Also, EPA’s issuance of the
final PGP is the federal action requiring consultation; Operators submitting NOIs to obtain
coverage for individual projects is not a federal action meeting the ESA consultation obligations.

EPA also clarifies in the final permit that the PGP does not negate the requirements under
FIFRA and its implementing regulations to use registered pesticides consistent with the product’s
labeling. (See Part 1.5 of the permit). For informational purposes, EPA also provides citations to
four NMFS Biological Opinions pursuant to FIFRA actions on the use of 24 pesticides. (See I.12
of the Factsheet).

Some commenters also suggested that EPA should solicit an extension of the stay to
ensure the completion of consultation with the Services.

On March 3, 2011 EPA did request and was granted an extension to the deadline from
April 9, 2011 to October 31, 2011. This extension request was intended to allow sufficient time
for EPA to engage in ESA consultation and complete the development of an electronic database
to streamline requests for coverage under the Agency’s general permit. It also allowed time for
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authorized states to finish developing their state permits and for permitting authorities to provide
additional outreach to stakeholders on pesticide permit requirements.

EPA completed ESA consultation with NMFS on October 14, 2011 and is still in
consultation with FWS. In its final Biological Opinion, NMFS determined that the PGP, as
proposed in June 2010, would jeopardize the continued existence of 33 listed species and result
in the destruction or adverse modification of critical habitat that has been designated for 29 of
those species unless EPA adopts the RPA. NMFS believes EPA’s adoption of the RPA for the
final permit will avoid the likelihood of the issuance of the permit from jeopardizing the
continued existence of those species or resulting in the destruction or adverse modification of
critical habitat. EPA incorporated NMFS’ RPA into the final permit. Section III.13 of the
factsheet discusses the provisions in the final permit that were added following consultation with
NMFS. Generally, Operators with discharges to Waters of the United States containing NMFS
Listed Resources of Concern are required to submit NOIs, implement pest management
measures to meet the technology-based effluent limitations that are based on Integrated Pest
Management (IPM) principles, except those Decision-makers that will need to submit an NOI
only because they discharge to Waters of the United States containing NMFS Listed Resources
of Concern, and submit annual reports. Although EPA received one comment suggesting that
NOIs for these discharges should contain the same information as other NOIs required under the
permit, EPA, consistent with the NMFS’ RPA, is requiring more detailed information to be
provided in NOIs for discharges to Waters of the United States containing NMFS Listed
Resources of Concern as a way for NMFS and FWS and other stakeholders to receive more
information to review and to ensure that these planned discharges adequately protected NMFS
Listed Resources of Concern. This is consistent with commenters who suggested more
comprehensive pest management practices and records for discharges to waters with listed
species. One commenter suggested EPA require Operators to develop a cooperative management
plan for each waterbody; however, EPA believes that this information would largely be collected
in the NOIs and thus a plan is not necessary. To be clear, only discharges to Waters of the
United States containing NMFS Listed Resources of Concern, as defined in Appendix A of the
permit and as identified on EPA’s website at www.epa.gov/npdes/pesticides are required to
follow these more comprehensive requirements (if not already required to do so). One
commenter suggested EPA should ban any specific pesticides that are found to be particularly
hazardous to a protected species; however, EPA opted instead to place the burden on Operators
to certify that their planned discharge will meet one of the six ESA-related eligibility criteria and
to provide a 30-day review period to assess these planned discharges. EPA may authorize
certain discharges in less than 30 days, but no fewer than 10 days, for any discharges authorized
under Criterion B, C, or E of Part 1.1.2.4 (for which NMFS has already evaluated the effects of
these discharges).These additional provisions do not apply to other aquatic or terrestrial species
that may be federally- listed as endangered or threatened (“listed”) or habitat that is federally-
designated as critical under the ESA (“critical habitat”). Likewise, these provisions do not apply
to other applications performed by an Operator that do not overlap with these NMFS Listed
Resources of Concern. Also, Decision-makers are eligible for PGP coverage in those instances
where NMFS has already concluded consultation on a pesticide application activity under
Section 7 of the ESA, and the consultation addressed the effects of pesticide discharges and
discharge related activities to NMFS Listed Resources of Concern, or NMFS issued a permit
under section 10 of the ESA which addressed the effects of the pesticide discharges and

http://www.epa.gov/npdes/pesticides
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discharge-related activities on NMFS Listed Resources of Concern. Operators that are not
certain if such Section 7 or Section 10 actions have occurred should contact a local NMFS office.

While EPA has not yet completed final consultation with FWS, EPA’s decision to issue
this permit while consultation is ongoing is consistent with section 7(d) of the Endangered
Species Act (ESA) because issuance of the permit does not foreclose either the formulation by
the FWS, or the implementation by EPA, of any alternatives that might be determined in the
consultation to be necessary to comply with section 7(a)(2) of the ESA. If consultation reveals
new information warranting different effluent limits or conditions to protect listed species or
critical habitat, EPA plans to modify this permit under 40 C.F.R. §122.62(a)(2) to incorporate
those limits or conditions.

A number of comments said that EPA must conform its action to the Biological
Opinion(s) issued by the FWS or NMFS as a result of consultation.

These comments incorrectly assert that EPA is obligated to conform its action to the
Services’ Biological opinion(s). The Biological Opinion(s) serves an advisory role. See Bennett
v. Spear, 520 U.S. 154, 169-170 (1977). However, EPA’s final permit does, in fact, conform to
the RPAs submitted by NMFS in its Biological Opinion. EPA hopes that it will conclude
consultation with FWS soon, and anticipates that the PGP will be consistent with the results of
that consultation.

EPA also received comments suggesting that EPA undergo a new public notice and
comment period if additional conditions are added as a result of ESA consultation. In fact, EPA
believes the final permit reflects provisions that EPA identified when it published its draft permit
in June 2010. EPA decided that a public comment period was not necessary because the ESA
provisions do not significantly change the permit conditions in the final permit.

EPA received a number of comments highlighting the lack of information available to
Operators to determine whether their discharges overlap with areas where there are listed species
and critical habitat.

For the NMFS Listed Resources of Concern, as identified in their Biological Opinion and
defined in Appendix A of the permit, EPA has made publically available at
www.epa.gov/npdes/pesticides, maps and names of specific Waters of the United States where
those species are located (See definition of NMFS Listed Resources of Concern in Appendix A
of the permit). In general, NMFS Listed Resources of Concern for the PGP are limited to
salmon, steelhead, sturgeon, and eulachon in the Northwest and Northeast portions of the
country. Similarly, Operators should consider contacting EPA and/or NMFS as far in advance of
a pesticide application that will result in discharges to Waters of the United States containing
NMFS Listed Resources of Concern to obtain expert advice on how to ensure discharges do not
adversely affect species or modify critical habitat.

Several comments expressed concern that ESA offers no protection to Candidate species
or other species designations such as Forest Service and BLM sensitive species or species of
concern, and state-level endangered, sensitive or threatened species. One comment suggested
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that culturally significant plants and animals should be protected, and explained that wild rice is
“listed . . . as a designated use” for some waters. Another commenter suggested that EPA should
protect early life stage spawning areas.

These comments did not indicate any statutory of regulatory provisions with which EPA
may have neglected to comply. Although EPA would have a responsibility to confer with NMFS
and/or FWS on an action that is likely to jeopardize the continued existence of any species that is
proposed to be listed under section 4 of the Endangered Species Act, EPA does not believe that
issuance of the PGP is likely to have such an effect. These comments do not suggest that the
continued existence of any particular species is likely to be jeopardized by EPA's action. Nor do
these comments suggest any authority for the assertion that EPA has an obligation to modify its
action based on "[o]ther vulnerable species designations such as Forest Service or BLM sensitive
species or species of concern, or state-level endangered, sensitive, or threatened species." EPA
is aware of no such authority. The Agency notes, however, that the PGP contains several
conditions required as part of the state and tribal CWA § 401 certification process that
specifically address species protection. See section 9 of the PGP. To the extent that the
designated uses for some waters includes habitat for animal or plant species (such as wild rice),
the PGP is protective of such uses because it demands that discharges be consistent with all
applicable water quality standards. [See Section 3.0 of the permit.]

EPA received several comments regarding the implementation of ESA provisions in
NPDES authorized state permits. Most commenters questioned what provisions would states
need to include in their permits to meet ESA consultation requirements.

The PGP provides coverage only for discharges where EPA is the NPDES permitting
authority; the additional ESA provisions apply only to Operators who discharge to Waters of the
United States containing NMFS Listed Resources of Concern as identified at
www.epa.gov/npdes/pesticdes. The 44 states authorized to administer their own NPDES
programs are not necessarily bound by the same ESA consultation requirements that bind EPA,
and thus, these new permit terms are not requirements that the NPDES-authorized states must
adopt.

A number of comments suggested that any conditions in areas with listed endangered
and threatened species and designated critical habitat should not hinder the ability for Operators
to rapidly respond in case of a pest emergency.

EPA generally agrees with these comments and the final permit provides for coverage for
up to 60 days after beginning to discharge to Waters of the United States containing NMFS
Listed Resources of Concern in any Declared Pest Emergency Situation, as defined in Appendix
A of the permit, with NOIs due no later than 15 days (See Table 1-2 of the permit) after
beginning to discharge.

Several commenters expressed concern that additional ESA conditions could prove to be
burdensome and suggested that EPA perform a new economic analysis if the final permit were to
include any additional provisions as a result of ESA consultations.

http://www.epa.gov/npdes/pesticdes
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EPA agrees with these commenters. The Agency updated its economic analysis to reflect
the additional conditions imposed on Operators that discharge to Waters of the United States
containing NMFS Listed Resources of Concern, as defined in Appendix of the final permit (See
the Economic Analysis of the PGP). EPA expects the number of NOIs submitted as a result of
NMFS Listed Resources of Overlap to be a small percentage of the total number of Operators
covered under the PGP. This is because the number of species that are designated as NMFS
Listed Resources of Concern is small and the areas where these resources exits is limited.
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PGP Comment Response Impaired Waters Essay

EPA received a number of comments both supporting and rejecting the Agency’s
approach for addressing discharges of pesticides to impaired waters. EPA disagrees with
commenters that suggested prohibiting all discharges of pesticides to impaired waters or to those
waters impaired for “pesticides” in general. As outlined in Part 2.2.1-2.2.4 of the PGP fact sheet,
EPA views the control of mosquitoes, aquatic weeds, and other pests to be an important public
health and environmental protection issue and is maximizing the availability of the general
permit for pesticide applications to limit individual permits to only those activities in need of
detailed agency review.

EPA has worked with stakeholders to incorporate provisions in the final permit to
accommodate pesticide applications for urgent public health and environmental protection needs,
including allowing coverage for applications to impaired waters where the waterbody is impaired
for something other than the specific pesticide active ingredient or degradate of such. The
approach in the final permit is consistent with the many commenters who requested that EPA
provide for some coverage to impaired waters since, in many instances, these discharges are
specifically associated with activities performed to protect public health or the environment. For
example, the application of pesticide used to control algae growth to prevent oxygen depletion in
water.

Also, EPA agrees with commenters that coverage under the PGP provides for a less-
burdensome alternative than an individual permit and to a large extent, EPA expects the vast
majority of discharges from pesticide applications in areas where EPA is the NPDES permitting
authority will be covered under the PGP.

EPA has clarified in the final permit that the PGP will cover discharges of pesticides to
waters that are impaired generally for “pesticides” where the specific pesticide causing the
impairment has not been identified. EPA is not restricting other pesticide discharges from
coverage under the PGP since the Agency believes, based on existing impairments for named
pesticides, that the vast majority of the “pesticides” impairments are from pesticides that are no
longer registered for use under FIFRA. EPA expects that as these “pesticide” impaired
waterbodies are further assessed, currently registered pesticides or classes of pesticides may be
identified as the cause of the impairment, at which point discharges, operators will no longer be
eligible to obtain permit coverage under the PGP for discharges of those named pesticide active
ingredients or degradates of such.

Some commenters suggest that EPA should only restrict coverage of pesticide products
identified as the cause of the impairment rather than the class of pesticides identified as causing
the impairment. Commenters expressed concern that limiting coverage under the permit can
unduly limit pest resistance management. EPA disagrees with commenter, particularly in that
coverage under an individual permit is still an option. EPA believes that where pesticide
impairments are specific enough to target a narrow group of pesticide products, those specific
pesticide products should not be eligible for discharge without a more detailed assessment of the
potential for such discharges to contribute to the existing impairment. For example, the PGP
does not provide coverage for discharges of any pyrethroid-based pesticide to waters that are
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impaired for pyrethroids. This restriction does not prohibit use of pyrethroids; rather, discharges
from the application of pyrethroids must be covered under an individual permit. While
individual permits are more burdensome in most instances, they do provide the permitting
authority (e.g., EPA) to more thoroughly review discharge plans and establish permit conditions
that adequately protect waters in a way that, at a minimum, does not further contribute to the
existing impairment. Also, based on existing state listings of impaired waters, few, if any,
pesticide applicators will actually be affected by this designation.

Additionally, several comments noted that EPA should restrict discharges based on the
user type of the pesticide discharge. So for example, for a waterbody impaired by a pesticide for
which residential-use is the source, EPA should allow other non-residential uses (e.g., county
mosquito control) to discharge that pesticide. EPA disagrees. Impairments are based on total
contributions of sources and not necessarily on any one particular source. The fact that a
majority of an existing impairment may be from one type of pesticide user does not warrant that
a different type of user should still be allowed to discharge that pesticide without a more detailed
analysis. Those additional discharges from different types of pesticide uses may contribute as to
the existing impairment as would any other type of pesticide use.

Several commenters suggested that limiting the pesticides available would have serious
consequences. EPA disagrees. The Agency is not limiting the pesticides available for pest
control; the Agency is only limiting the pesticides eligible for coverage under the PGP. Pest
control entities are still able to apply for coverage under an individual permit for those
discharges not eligible for coverage under the PGP. A list of impaired waters for those
geographic areas covered under the PGP is available at www.epa.gov/npdes/pesticides. State
water agencies may be contacted for lists of other areas covered by NPDES-authorized state
agencies. Based on existing impairment data, few impairments exist for currently registered
pesticides in the areas where EPA is the permitting authority. Thus, EPA has determined that
requiring individual permits is the most appropriate approach for these situations for the PGP.
To be clear, states may use other approaches; states may issue a permit that has different
requirements from this EPA permit for similar types of discharges, as long as it satisfies the
regulatory requirements of the NPDES program, the CWA, and state law.

EPA is not specifying substances that are excluded from coverage under the PGP for
impaired waters beyond referring to the substances listed as causes of impairment for 303(d)
listed waters that are active ingredients (or degradates of active ingredients) in a pesticide that
results in a discharge to an impaired water when applied. However, EPA may opt to not approve
coverage under the PGP in certain situations, impose additional requirements, and/or require an
Operator to apply for coverage under an individual permit. For example, when a specific
pesticide is listed as a stressor for biota TMDL, additional requirements may apply.

EPA is providing an opportunity for Operators to gain coverage under the PGP if they
submit evidence that shows a water is no longer impaired by a pesticide. EPA will evaluate
these submissions on a case-by-case basis, based on available information, and the permittee will
bear the burden of proof to show the water is no longer impaired by the pesticide. EPA will base
its determination upon information similar to that which formed the basis for the listing of the
water as impaired. Operators may contact their state water quality agency for further
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information about the data used for listing the water as impaired. It is important to note that
although EPA may determine that submitted data are sufficient to warrant eligibility under the
PGP for certain pesticide applications, satisfying eligibility under the PGP will not equate to
delisting of the water. Delisting of the water would require formally submitting data to the state
water agency during data collection periods established by the state, EPA approval of a state’s
proposal to de-list a water, and a 305(b) National Water Quality Inventory report to Congress.
EPA has offered states guidelines for demonstrating basis for delisting of waters, which are
available in Guidance for 2006 Assessment, Listing and Reporting Requirements Pursuant to
Sections 303(d), 305(b) and 314 of the Clean Water Act (available online at:
http://water.epa.gov/lawsregs/lawsguidance/cwa/tmdl/upload/2006irg-report.pdf). The
recommendations contained within this guidance document along with data used in listing of a
water by the state water agency should be used by Operators to collect the information necessary
to establish the basis for a request to gain coverage under the PGP for an impaired water. For
any discharges to impaired waters that are covered under the PGP, operators are still obligated to
comply with all applicable water quality standards, which include any TMDL- and impairment-
related requirements.

Also, EPA disagrees commenters that use of the 303(d) lists is inappropriate because this
approach is imprecise, overbroad, and will preclude use of the PGP for applications to
waterbodies that are not impaired by that pesticide. As required under the CWA, the impaired
waters on this list do not meet water quality standards that states, territories, and authorized
tribes have set for them. EPA acknowledges that listings are based on available information and
some listings may be based on more robust data than others, however, inclusion on the list does
signify that a determination has been made that a specific water body may require additional
point source and non-point source controls to ensure standards are not exceeded in the future.
EPA believes requiring discharges of pesticides to those impaired waters that are listed for those
specific pesticide active ingredients or degradates of that pesticide require closer scrutiny by
EPA to ensure such discharges do not contribute to that impairment. Providing individual permit
coverage to discharges to impaired waters requires that EPA consider other discharges to such
waterbody and establish permit requirements for each of those dischargers such that permitted
discharges do not contribute to the existing impairment. In contrast to the scope of potential
permittees under the Vessels General Permit, in the area where the PGP applies, few waters are
currently listed as impaired for registered pesticides. Therefore, EPA has determined that
individual permitting is a reasonable approach for these situations. Of note, NPDES-authorized
states issuing their own pesticide general permits may use other approaches.

http://water.epa.gov/lawsregs/lawsguidance/cwa/tmdl/upload/2006irg-report.pdf
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PGP Comment Response NOI Threshold Essay

EPA received numerous comments on the Agency’s approach for determining which
Operators are required to submit NOIs when seeking coverage under the PGP and which
Operators would be covered automatically without having to submit an NOI. While some
commenters disagreed with the Agency’s position that not all Operators should have to submit an
NOI to obtain coverage, the majority of commenters supported EPA’s basic idea that NOI
submittal would be based on the basic principles that only pesticide applications of larger size,
from more significant Operators, and to sensitive waterbodies should be required to submit
NOIs.

Operators that are not required to submit NOIs are still required to comply with the terms
of the permit such as: minimizing discharges to waters of the United States resulting from the
application of pesticides, meeting applicable water quality standards, and monitoring for and
reporting adverse incidents. Under the permit, these Operators have fewer requirements than
Operators that are required to submit NOIs. EPA bases this decision on EPA’s evaluation of
applicable technology-based requirements for the universe of dischargers and the use of EPA’s
best professional judgment (33 U.S.C. 1342(a)(1); 40 CFR § 125.3(c)) when establishing many
of the other permit terms and conditions. For example, one commenter noted that the use of
restrictive NOI requirements would promote the use of home misting systems which would not
be regulated under the permit. However, all Operators (regardless of whether they are required
to submit an NOI or not) must comply with NPDES permit requirements for point source
discharges of biological pesticides, and of chemical pesticides that leave a residue to waters of
the United States. Likewise, Operators applying biological pesticides, and chemical pesticides
that leave a residue that result in discharges to waters of the United States consistent with any of
the four pesticide use patterns identified in the permit are required to either seek coverage
through an NOI, and once authorized, comply with the permit, or comply automatically with the
NPDES permit. Please note that pesticide applications that do not result in point source
discharges of pollutants to waters of the United States do not require NPDES permit coverage
regardless of the size of that application.

EPA received a number of suggestions regarding which Operators should be required to
submit an NOI. For instance, some commenters believed that no Operator should be required to
submit an NOI (provided those Operators were in compliance with other state and federal laws,
including FIFRA requirements). Other commenters suggested that all Operators should be
required to submit NOIs since EPA would not be able to track pesticide applications activities
without obtaining information from every entity covered under the permit. Some commenters
noted that they did not believe uniform annual treatment area thresholds were reasonable for
establishing who should be required to submit an NOI because of varying soil and climatic
conditions as well as the differences in solubility, mobility, and bioavailability of pesticides.
Other commenters suggested other bases for establishing annual treatment area thresholds to be
used for establishing who should submit NOIs such as to consider:

- Budget of the agency performing applications;
- Distance the application is from the waterbody;
- Exempting small waterbodies (e.g., less than 20 acres);
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- Percent of waterbody treated;
- Quality of the waterway (e.g., impaired and Tier 3)
- Type/toxicity of pesticide used or on risks (human health and environmental) and benefits

of the application;
- For agricultural activities, the total acres cultivated in the production unit;
- For weeds, whether treatment is for emergent or submergent plants;
- For transmission and other utility right of ways, 750 miles or more; and
- An ecological or watershed approach, with a cap and maximum amount of pesticide

applications depending on the status of each bioregion.

EPA worked with states and other stakeholders throughout the multi-year process of
developing the PGP to evaluate different approaches and select an appropriate one for
identifying the types of dischargers that should be required to submit NOIs. The approach in the
final permit represents EPA’s best professional judgment regarding which Operators should
submit NOIs and when those NOIs should be submitted and is based on communication with
states and stakeholders and public comments. EPA acknowledges that the other suggestions for
establishing thresholds identified above to identify who should submit NOIs generally have some
merit; however, EPA opted for the approach used in the final permit based on the discussion
which follows. EPA expects to consider many of these other alternatives during this permit
cycle and may revise its approach for the next PGP based on any additional information gathered
and analyzed over the next five years. EPA developed an NOI form (along with other forms
such as an annual report form, adverse incident reporting form, and pesticide discharge
evaluation worksheet) and an electronic NOI (eNOI) system to assist Operators with completing
and submitting necessary documentation under the permit and making that information readily
available to the public through the Agency’s website at www.epa.gov/npdes/pesticides. Use of
the eNOI system provides the most efficient approach for Operators to submit NOIs and obtain
authorization to discharge in a timely manner (as is important for many pesticide applications).
EPA expects to provide additional guidance, such as a Pesticide Discharge Management Plan
template, on that same website.

EPA acknowledges that Operators who are not required to submit NOIs will be more
difficult to identify/evaluate than those that do submit NOIs; however, the Agency believes its
approach provides a reasonable balance between permit requirements, the burden placed on
Operators, and environmental protection. EPA expects to coordinate with other stakeholders
knowledgeable in pesticide applications, such as state lead agencies for pesticide programs, to
develop and implement outreach and oversight of Operators who are not required to submit an
NOI. EPA will evaluate data and other information gathered during this five year permit term
and may opt for a revised approach in subsequent permit issuances, if necessary. However,
consistent with 122.28(b)(2)(v), EPA has the discretion to authorize discharges under a general
permit without submitting a NOI where EPA finds an NOI would be inappropriate. To be clear,
EPA does not consider the PGP to be a rule or a permit-by-rule; rather, general permits are
administrative actions performed under the authority of the NPDES regulations.

It is important to note that NPDES-authorized states are not obligated to use EPA’s NOI
approach for their state-issued NPDES permits for point source pesticide discharges. EPA
expects states to issue permits consistent with the NPDES regulations that allow a state permit
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writer to base permit limitations on the permit writer’s best professional judgment. 33 U.S.C. §
1342(a)(1); 40 CFR § 125.3(c). Those states have the authority to establish permit requirements
based on their state-specific considerations (e.g. whether to include requirements based on
“waters of the state” rather than on the federal requirement to protect “waters of the United
States”). NPDES-authorized states are required to provide a rationale for their permitting
approach for any general permit in the companion fact sheet. One commenter requested that
EPA’s permit ensure that discharges do not affect groundwater. To be clear, the Clean Water
Act’s NPDES program, under which EPA issued the PGP, is for the control of discharges to
waters of the United States. Generally, discharges to groundwater are not regulated under the
NPDES program; rather, discharges to groundwater are regulated under Safe Drinking Water Act
along with any additional protections that may be incorporated in FIFRA regulations.

EPA revised its approach for NOI requirements in the final permit based on comments
received on the draft. These changes include:

1. NOIs are now required based on three criteria: operator type, nature of receiving streamn,
and size of area treated (i.e, annual treatment area threshold). The draft permit based
NOI obligations only on the size of area treated.

2. For-hire applicators no longer are required to submit NOIs. Rather NOIs are to be
submitted only by certain Decision-makers.

3. Research and development activities no longer require submission of an NOI.
4. All Decision-makers (regardless of annual treatment area threshold) with discharges to

Tier 3 waters or to waters of the United States with any NMFS Listed Resources of
Concern now must submit an NOI for those discharges.

5. EPA revised its use of annual treatment area thresholds to include:
o Standardized the use of the term “annual treatment area threshold” throughout the

permit and added a definition of this term in Appendix A of the permit.
o Annual treatment area threshold for two pesticide use categories (i.e., mosquitoes and

other flying insects and forest canopy pests) increased by an order of magnitude
(from 640 acres in the proposed permit to 6,400 acres in the final permit). The annual
treatment area threshold for two categories (i.e., aquatic weeds and algae and aquatic
animal pests) increased from 20 acres of water to 80 acres of water (or a linear
distance of 20 miles, a threshold that remains the same in the final permit).

o Annual treatment area threshold calculations are now based on discharges directly to
waters of the United States and does not include discharges to conveyances.

o Areas treated for the both aquatic weeds and algae and aquatic animal pests
categories are now to be calculated based on the size of area treated in a calendar year
regardless of the number of applications to that area. Area treated for both the
Mosquito Control and Other Flying Insect Pest Control and Forest Canopy Pest
Control use patterns are still based on accumulation of multiple treatments to
calculate a total annual treatment area.

o Calculation of annual treatment area for mosquito control now only counts areas
treated with adulticide. Larviciding is not to be used in the calculations.

6. No NOIs are required for any discharges between the effective date of this permit and
January 12, 2012 to allow time for Decision-makers to provide an opportunity for
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Decision-makers to take necessary actions as required by the permit prior to NOI
submission.

A discussion of these changes and the final PGP NOI approach are provided below.

As noted above, regulations at §122.28(b)(2)(v) provide that at the discretion of the
Director (which, for the PGP, is EPA), certain discharges can be authorized under a general
permit without submitting an NOI where EPA finds that an NOI would be inappropriate for such
discharges. In making such a finding, the regulations require the Director to consider the
following criteria: the type of discharge; the expected nature of the discharge; the potential for
toxic and conventional pollutants in the discharges; the expected volume of the discharges; other
means of identifying discharges covered by the permit; and the estimated number of discharges
to be covered by the permit. As described below, EPA is requiring submission of an NOI for
certain discharges and is providing automatic coverage for certain other discharges for which
EPA determined it would be inappropriate to require an NOI.

EPA expects a large number of discharges from the application of pesticides spanning a
wide range of Operators and activities will require compliance with NPDES requirements.
EPA’s consideration of the regulatory criteria in §122.28(b)(2)(v) for providing general permit
coverage to certain Operators without submission of an NOI is as follows:

Type and expected nature of discharge

All discharges authorized by this general permit involve discharges resulting from the
application of biological pesticides, or chemical pesticides that leave a residue into
Waters of the United States. The general permit is structured by pesticide use patterns.
These use patterns were developed to include discharges that are similar in type and
nature, and therefore represent the type of discharges and expected nature of the
discharges covered under this permit. EPA evaluated each use pattern independently with
the goal of identifying the significant activities resulting in discharges that should be
covered under this PGP. As described below (see section entitled, “NOIs for Decision-
Makers Exceeding an Annual Treatment Area Threshold”), EPA evaluated pesticide
application practices of each of these four use patterns to identify the most significant
applications, for which NOIs would be most appropriate. In general, annual treatment
area thresholds are larger for mosquito and other flying insect pests and forest canopy
pests than for aquatic weeds and algae and aquatic animals applications.

Potential for toxic and conventional pollutants in the discharge

EPA does not expect the potential for toxic and conventional pollutants in the discharges
from pesticides to vary among use patterns. EPA would expect, however, that the
potential for impacts from high concentrations of toxic or conventional pollutants in the
discharge would be smaller when fewer acres or linear feet are treated or when pesticide
applications are targeting pests not directly in the water.
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Expected volume of discharge

EPA also considered the expected volume of discharges from each use pattern. It is
difficult to estimate the expected volume of discharges for each use pattern because Pest
Management Measures used by Operators to meet the permit’s technology based effluent
limitations may vary based on site-specific conditions. For example, the volume of the
discharge may vary depending on the specific pesticide being used, the intensity of the
pest pressure based on the specific pest problem, and the pest management strategy
deemed to be most effective for the pest problem. Moreover, minimizing the discharge
of pesticide product necessary to manage pests successfully will vary among Operators
depending on which Pest Management Measures the Operator uses. Nonetheless, EPA
expects that, in general, the volume of the discharge will vary proportionally with the
number of acres and linear miles treated. Therefore, for all use patterns, EPA expects
that the volume of the discharge for a given pesticide application will be lower when
fewer acres or linear feet are treated over a calendar year. Moreover, while there may be
significantly more small Operators treating small areas than large Operators treating large
areas, EPA believes the volume of discharges from large Operators to be substantially
greater than those smaller Operators.

Other means to identify discharges

EPA also considered other means of identifying types of discharges covered by this
permit. EPA may be able to identify pesticide discharges from Operator-submitted data,
ambient water sampling data (e.g., federal agencies’ data), and other information
submitted by pesticide dischargers pursuant to other federal or state laws. However, EPA
recognizes that the availability and quality of these data may be limited and highly
variable across the scope of activities and areas covered under the PGP. Also, many
pesticide applications consist of two entities involved in the decision-making and
application of the pesticide, As such, EPA considered the appropriateness of requiring
NOIs from more than one Operator for any given pesticide application. The final permit
reflects EPA’s decision to require NOIs only from certain Decision-makers and no longer
require NOIs from For-Hire Applicators. EPA believes the Decision-maker is the
appropriate Operator to submit the NOI in that the Decision-maker generally will be
aware of the need for pesticide application before the For-Hire Applicator and as such is
able to submit an NOI further in advance of the application activities than is a For-Hire
Applicator, who may not be aware of the decision to apply a pesticide until well-after the
decision is made and application is imminent. In addition, not every application will
have a For-Hire Applicator (e.g. a Decision-maker may also apply the pesticide). Thus,
by focusing just on the Decision-maker, EPA believes it is able to focus on the most
appropriate Operators covered under the permit. Also, EPA received many comments
that indicated For-Hire Applicators apply to many small areas throughout different pest
management areas, and requiring an NOI from them for certain activities would be
duplicative of Decision-maker requirements. This would likely confuse For-Hire
Applicators who are generally very small businesses, and would not provide meaningful
information on identification of pest management areas. Also, requiring NOIs for For-
Hire Applicators based on the cumulative area treated may lead to Decision-makers
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selecting For-Hire Applicators based on whether that applicator was above or below the
annual treatment area threshold (with an understanding that applicators below the annual
treatment area threshold would have fewer permit requirements and thus would be less
expensive). Several commenters suggested that this approach would promote use of less
experienced For-Hire Applicators and thus create a higher probability of improper
application of pesticides.

Number of discharges

Lastly, while the exact number of entities and thus the number of discharges which may
be covered by the permit is unknown, EPA estimates that the PGP covers more than
35,000 dischargers per year in the states for which EPA is the permitting authority. Of
this total, a large majority represent small pesticide applications with very little discharge
to waters of the United States, and that occur over very short periods of time over the
course of a year, and that EPA considers to have relatively low potential for impact (such
as herbicide applications to short sections of ditches or canal banks). Thus, requiring an
NOI from all dischargers would be a large burden of little value for permitting
authorities, permittees, and interested stakeholders. Also, EPA believes the majority of
pesticide application activities covered under the permit will occur during Spring,
Summer, and Fall. Only a small percentage of covered pesticide application activities are
expected to occur between November and February. As such, EPA believes delaying
submission of NOIs upon issuance of the permit is reasonable.

In analyzing these regulatory criteria, the Agency gave particular weight to the expected
volume of the discharges, and the estimated number of discharges to be covered by the permit.
After considering the universe of entities to be covered under the permit, EPA found a logical
break between entities applying pesticides to larger areas versus smaller areas, a difference
between the types of entities generally responsible for performing such pest control activities,
and who controls such discharges. EPA received a number of comments suggesting the Agency
implement a two-tiered approach for identifying Operators required to submit NOIs. Those
commenters suggested that EPA establish criteria for large government jurisdictions that control
the decision to perform pest control activities on large areas of public lands and a second
category of smaller Operators (e.g., small government jurisdictions, small organizations). EPA
considered these approaches and the final permit reflects a multi-tier approach.

As a result, NOI requirements are based on the size of areas treated and the entity making
the decision to perform pesticide applications. In addition, EPA received comments suggesting
that NOIs be required for discharges to sensitive waters and to waters with ESA-listed species.
EPA agrees with commenters and has added an NOI requirement for any discharges to:

- outstanding national resource waters (Tier 3 waters) and,
- waters of the United States that contain NMFS Listed Resources of Concern, as defined

in Appendix A of the permit (this requirement was added based on ESA consultation
with NMFS). To date, FWS has not identified similar concerns with the need for NOIs
for all such discharges to waters with FWS listed resources. Should FWS and EPA later
consider requiring submission of NOIs based on discharges contributing to Waters of the
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United States with FWS listed species or critical habitat, EPA will notice any proposed
changes for public comment.

Table 1-1 in Part 1.2.2 of the permit identifies which Decision-makers are required to submit an
NOI. Based on the analysis outlined in Part 1.2.1 of the permit, EPA has determined that it is
inappropriate to require For-Hire Applicators, who are not Decision-makers as defined in
Appendix A of the permit, to submit NOIs. EPA has further determined that most Decision-
makers who apply pesticides to relatively small areas should not be required to submit NOIs.
Therefore, EPA is exercising its discretion and not requiring these Operators to submit NOIs
(except for certain Operators that the Agency believes have a significant role in land resource
stewardship for public health and environmental protection and should be expected to provide
Agency notice of such activities). Nonetheless, EPA emphasizes that even if NOIs are not
required Operators that are covered automatically under this permit are subject to and must
comply with all applicable requirements contained within the permit.

In summary, EPA is requiring NOIs from the following types of Decision-makers:

- Decision-makers exceeding an annual treatment area threshold;
- Other Decision-makers specifically with land resource stewardship responsibilities;
- Decision-makers discharging to Tier 3 waters and to NMFS Listed Resources of

Concern, as defined in Appendix A of the permit.

A more detailed discussion of EPA’s rationale for requiring NOIs for these three categories of
Decision-makers follows.

NOIs for Decision-Makers Exceeding an Annual Treatment Area Threshold

EPA developed annual treatment area thresholds for each use pattern that will require Decision-
makers applying pesticides to larger areas to submit an NOI. To determine the appropriate
annual treatment area thresholds that would trigger the NOI requirement, EPA’s Office of Water,
Office of Chemical Safety and Pollution Prevention (formerly the Office of Pesticides, Pollution,
and Toxic Substances) and the ten EPA Regional Offices engaged in discussions with USDA,
states as co-regulators, and representatives from industry including pesticide registrants,
applicators, and land managers. EPA also solicited and received some comments on the draft
PGP on appropriate annual treatment area threshold values to use for NOI submission. Based on
these discussions, the comments received, and EPA’s best professional judgment, EPA
developed annual treatment area thresholds that establish NOI requirements for applications to
larger areas, which are believed to have the greatest potential for impact to Waters of the United
States. EPA recognizes there are many unknowns concerning the size, organization, and
activities of the permitted universe. Considerable variation in the availability of data and in the
consistency of requirements across regions and states resulted in EPA relying heavily on its best
professional judgment in setting the NOI annual treatment area thresholds for each of the use
patterns. If a Decision-maker, otherwise not required to submit an NOI, anticipates it will
exceed an applicable annual treatment area threshold during any time in a given calendar year of
the permit cycle that Decision-maker must then submit an NOI consistent with the due dates
described in Part 1.2.3 of the PGP.
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To avoid duplication of submissions for the same treatment area, EPA is requiring that the
Decision-maker responsible for such applications be the Operator required to submit the NOI.
So, where a Decision-maker hires an Applicator to perform the pest control activities, the NOI is
to be submitted by the Decision-maker.

EPA’s rationale for the annual treatment area thresholds for the four pesticide use
patterns included in the PGP are described below. The selection of thresholds was performed
separately from the other criteria for determining who should be required to submit NOIs. So,
for example, EPA established thresholds for mosquito control yet later determined that all
mosquito control districts would be required to submit NOIs based on their land resource
stewardship responsibilities. With that in mind, following is EPA’s rationale for the annual
treatment area thresholds for each of the four pesticide use patterns:

Mosquito Control and Other Flying Insect Pest Control

For Mosquitoes and Other Flying Insect Pests, the annual treatment area threshold is set
at 6,400 acres. EPA believes that the vast majority of mosquito control and abatement
districts in the United States manages areas significantly larger than this annual treatment
area threshold and may reasonably expect to exceed it during any given year. For
instance, information from the state of Florida on 49 independent mosquito control
districts shows that 48 of the 49 districts annually apply to more than 6,400 acres, which
indicates that applications exceeding this area are quite typical. Similarly, data provided
in EPA’s draft Economic Achievability Analysis of the Pesticide General Permit (PGP)
for Point Source Discharges from the Application of Pesticides and included in the
administrative record for this permit show similar findings as for Florida. Furthermore,
the effective control of other aquatic breeding, flying insects, such as the blackfly,
necessitates applications that approach or exceed this annual treatment area threshold.
Therefore, EPA believes the annual treatment area threshold appropriately captures most
Decision-makers engaging in this use pattern. EPA also believes too that even those
mosquito control districts that treat areas below the annual treatment area threshold
should be required to submit NOIs, as these entities were created specifically for the
control of pests and should provide notice to the Agency of their activities. As such, the
permit requires all mosquito control districts or similar pest control districts, as well as
any other Decision-makers treating over the annual treatment area threshold, to submit an
NOI. The Agency believes this appropriately captures those two classes of entities that
either (1) are established with a specific purpose of pest control or that (2) treat large
enough areas to warrant notice to the Agency.

Forest Canopy Pest Control

Forest canopy pest suppression programs are designed to blanket large tracts of terrain,
throughout which Operators may not be able to see Waters of the United States beneath
the canopy. EPA has set the annual treatment area threshold at 6,400 acres for this use
pattern with the understanding that this will exclude only the smallest applications from
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the NOI requirement. These smaller applications generally occur on private lands.1

Therefore, EPA believes the annual treatment area threshold appropriately captures most
Decision-makers engaging in this use pattern, particularly public agencies managing
large tracts of land.

Weed and Algae Control

For Weeds and Algae, the annual treatment area threshold has been set at 80 acres or 20
linear miles of pesticide application to canals and other Waters of the United States. This
annual treatment area threshold has been set to capture Decision-makers treating
relatively large portions of surface waters and watersheds, such as water management
districts, wildlife and game departments, and some homeowner and lake associations.
For example, Florida’s South Florida Water Management District usually applies
pesticides to 60 acres at a time hundreds of times per year for various invasive plants on
Florida’s Lake Okeechobee. After reviewing the operations of major irrigation and flood
control systems, EPA expects that generally, relatively large entities such as South
Florida Water Management District, California Department of Water Resources, or
organizations with comparable resources are the types of entities that manage 20 or more
miles of engineered irrigation systems, and that this is a reasonable limit to trigger the
NOI requirement. The same rationale is applied to managers of ditch and canal banks.
Therefore, EPA believes the annual treatment area threshold appropriately captures the
relatively large applications but excludes a significant number of small applications.
Similar to mosquito control, EPA believes that weed control districts, or similar pest
control districts created specifically for the control of pests that treat areas below the
annual treatment area threshold should be required to submit NOIs based on their
formation as an entity specifically established for land resource stewardship that relies on
pest control as a key aspect of the organization. As such, the permit requires all weed
control districts or similar pest control districts as well as any other Decision-makers
treating over the annual treatment area threshold to submit an NOI. The Agency believes
this appropriately captures those two classes of entities that either (1) are established with
a specific purpose of pest control or that (2) treat large enough areas to warrant notice to
the Agency.

Animal Pest Control

Invasive and nuisance aquatic animals are most commonly treated by public agencies
such as departments of fish and game, or utilities such as water management districts that
manage areas of surface water in excess of 80 acres or 20 linear miles. The high mobility
and prolific breeding abilities that necessitate control of aquatic animals usually means
that pesticide applications most often occurs in the entirety or large portions of the water
bodies they inhabit. For example, fishery management applications using rotenone often
occur in the entire lake and thus, any similar application to a lake of more than 80 acres
in area will trigger the annual treatment area threshold. EPA expects that for this reason,
only spot applications to eradicate small emergent populations of sessile animals or

1
Butler, Brett J. and Leatherberry, Earl C., America’s Family Forest Owners, Journal of Forestry, October/November

2004.
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applications to very small water bodies might be excluded from an NOI requirement.
Therefore, EPA believes the annual treatment area threshold appropriately captures the
relatively large Decision-makers engaging in this use pattern. Similar to aquatic weeds,
EPA is also requiring organizations with a specific land resource stewardship
responsibility to submit NOIs regardless of the area treated.

Based on comments received on the proposed permit, EPA adjusted the annual treatment
area thresholds at which NOI submission is required. Specifically, for the Mosquito and Other
Flying Insect Pest Control and Forest Canopy Pest Control categories, EPA increased the annual
treatment area threshold from 640 acres per year to 6,400 acres per year based on an abundance
of comments suggesting that 640 acres represented an area that could be treated in a very short
period of time and a wide range of applicators are likely to rise above that threshold. EPA does
not have detailed national information on the universe of Operators that would meet a 640 or
6,400 acre annual treatment area threshold in any given year, but based on comments received,
the Agency believes that the lower annual treatment area thresholds would have encompassed
many small Operators who may apply pesticides only one or two days a year yet still exceed the
640 acre threshold (and are Operators that generally are not in the business of controlling pests).

In addition, for mosquito control, the final permit reflects a change that now excludes
larviciding from any annual treatment area threshold calculation. The agency is removing
larvicides from these calculations in that generally, use of larvicide for mosquito control is
preferred from an environmental protection standpoint.2 To be clear, while not included in
annual treatment area threshold calculations, discharges from larviciding activities are still
required to be covered under an NPDES permit and are, strictly speaking, in fact covered by the
PGP without the need to submit an NOI.

Approach for Calculating Thresholds

Also, when calculating the size of a treatment area for aerial applications, EPA agrees
with commenters who suggest that Operators should use the labeled effective swath width for the
specific application to determine area treated; off-target pesticide drift is not to be figured into
treatment area determinations. EPA acknowledges that the entire area treated may not result in
discharges to waters of the United States; however, EPA is using this treatment area calculation
approach merely as a tool for identifying more significant Operators based on the size of areas
treated. EPA expects Operators treating larger areas to be more able to implement more
comprehensive practices and documentation of those activities regardless of whether those
applications result in discharges to waters or not. That being said, only those applications that
result in discharges to Waters of the United States requiring NPDES permit coverage.

EPA did not set a linear threshold for mosquito control or forest canopy pest control.
EPA believes total area treated is more representative of significant discharges and also,
importantly, eliminates the need for the Operator to have to delineate all Waters of the United
States for purposes of determining applicable permit requirements. In these instances, while
permit requirements only apply to those pesticide applications that result in discharges to waters

2
Insecticides for Mosquito Control in Maryland 2007 Recommendations, published online at:

http://www.mda.state.md.us/plants-pests/mosquito_control/insecticides_for_mosquito_control_md.php
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of the United States, EPA believes that many Operators will manage pest control similarly in
both waters of the United States and other areas (including non-waters of the United States) thus
alleviating the need for Operators having to delineate each and every waterbody within the
treatment area.

NOIs for Certain Entities Regardless of the Annual Treatment Area Threshold

In addition to NOIs from Decision-makers treating the largest areas, EPA is also
requiring NOIs from certain other types of entities with land resource stewardship
responsibilities that involve the routine control of pests. For these entities, the permit requires
NOIs regardless of the size of the area treated. In general, EPA expects that in many instances
these entities will exceed one or more of the annual treatment area thresholds. Nonetheless, the
Agency believes that regardless of the size of the treatment area, land resource stewardship
entities (typically public or quasi-public, though not exclusively so) for whom pest control is
central to the organizational land stewardship purpose should also be required to submit NOIs.
EPA’s rationale for imposing the NOI requirement is premised on these entities (public, quasi-
public, and private) organizational purpose, though EPA recognizes that incidentally many of
these entities are governmental. The specific entities required to submit NOIs regardless of
whether an annual treatment area threshold is exceeded are as follows:

Agencies for which pest management for land resource stewardship is an integral part of
the organization’s operations – Any agency that has, as one of its functions, or primary
responsibilities, land resource management (such that pest control is integral to the
organizational purpose), is required to submit an NOI. EPA believes that most pest
control activities performed by agencies will meet the requirement to submit an NOI.
EPA recognizes, however, that many such public entities may perform ad-hoc pest
control on a small-scale that is not central to its organizational purpose, but rather
incidental, for example, to its occupancy of a building. As an example, the U.S. Social
Security Administration may maintain a building or group of buildings where weeds have
overtaken a parking lot, and the local office determines its intention to control those
weeds with an herbicide. That weed control would not be considered central to that
agency’s organizational purpose but rather the weed control would be incidental to
operation of the facility. By contrast, a transportation agency controlling weeds in
flowing waters adjacent to roads would be considered to be performing a function that is
central to its land resource management purposes and as such would be required to
submit an NOI. To be clear, in both instances described above, discharges would require
permit coverage; however, only in the second instance is an NOI required to be
submitted.

Mosquito control districts (or similar pest control districts, such as vector control
districts) – In many parts of the country, state and territories governments have
established special districts for the purpose of mosquito control. Generally, these districts
treat large areas that would exceed EPA’s annual treatment area thresholds; however
EPA is requiring any such district, regardless of the area treated, to submit an NOI based
on the Agency’s understanding that these districts were established specifically for pest
control and should be expected to meet the highest standards established in the permit.
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Weed control districts (or other similar special purpose districts created with a
responsibility of pest control) – EPA is aware of some weed control districts created
across the country with the specific responsibility to control pests. The Agency believes
these types of entities, who perform pest management and control, as the primary
function of their organization, should provide notice to the Agency of such activities
regardless of the size of the area treated, similar to requirements for mosquito control
districts.

Irrigation control districts (or other similar public or private entities supplying irrigation
waters) – In many parts of the country, special districts have been established for the
purpose of maintaining irrigation canals and ditches. Generally, these districts treat large
areas that exceed EPA’s annual treatment area thresholds; however EPA is requiring any
such district, regardless of the area treated, to submit an NOI. Similar to pest control
districts described above, the Agency believes weed control is a critical component of
irrigation control district operation and should also be expected to meet the highest
standards established in the permit.

NOIs for Discharges to Tier 3 Waters

Any Decision-maker requesting to discharge to Tier 3 waters may seek coverage under
the PGP provided that the discharge is short-term or temporarily lowers water quality due to
pesticide applications that are necessary to protect the water quality, environment, or public
health. Any Decision-maker wanting coverage under the PGP for such a discharge will be
required to identify the Tier 3 water by name with authorization to discharge to Tier 3 waters
limited to only such named waters.

NOIs for Discharges to Waters of the United States containing NMFS Listed Resources of
Concern, as defined in Appendix A of the permit

Any Decision-maker requesting to discharge to Waters of the United States containing
NMFS Listed Resources of Concern, as defined in Appendix A of the permit, must submit an
NOI for coverage under the PGP, including certifying to one of the six criteria in Part 1.1.2.4
of the permit. This requirement is consistent with EPA’s consultation with NMFS on this
permit to ensure that the permit does not jeopardize the continued existence of listed species
or result in the adverse modification or destruction of critical habitat. These NOIs will also
contain information on the pesticide activities to be performed including information such as
pesticide products to be used and frequency of application and certification that the
discharges meet one of the six ESA-related eligibility criteria. EPA expects to evaluate
information collected during this permit cycle and may adjust NOI requirements in
subsequent versions of this permit.

Also, EPA is not requiring Operators of pesticide research and development activities
from the need to submit an NOI for coverage because these activities are typically smaller and in
many instances, operating under a FIFRA Section 5 experimental use permit. Note that these
Operators are still required to comply with PGP requirements to the extent those requirements do
not conflict with the research plan.
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Many commenters misunderstood the concept of annual treatment area thresholds and the
method for calculating the treatment area to determine whether the Decision-maker will exceed
the annual treatment area threshold and is therefore required to submit an NOI. In response to
these comments, EPA added a definition of “annual treatment area threshold” to the final permit
that includes a more concise explanation of how to calculate annual treatment area. The Agency
believes the definition and explanation will make the annual treatment area threshold calculation
clearer and more understandable for Decision-makers.

The final permit now includes the following definition of “annual treatment area
threshold”:

An area (in acres) or linear distance (in miles) in a calendar year to which a Decision-maker
is authorizing and/or performing pesticide applications in that area for activities covered
under this permit.

For calculating annual treatment areas for Mosquitoes and Other Flying Insect Pest Control
and Forest Canopy Pest for comparing with any threshold in Table 1-1, count each pesticide
application activity to a treatment area (i.e., that area where a pesticide application is
intended to provide pesticidal benefits within the pest management area) as a separate area
treated. For example, applying pesticides three times a year to the same 3,000 acre site
should be counted as 9,000 acres of treatment area for purposes of determining if such an
application exceeds an annual treatment area threshold. The treatment area for these two
pesticide use patterns is additive over the calendar year.

For calculating annual treatment areas for Weed and Algae Control and Animal Pest
Control for comparing with any threshold in Table 1-1, calculations should include either the
linear extent of or the surface area of waters for applications made to Waters of the United
States or at water’s edge adjacent to Waters of the United States. For calculating the annual
treatment area, count each treatment area only once, regardless of the number of pesticide
application activities performed on that area in a given year. Also, for linear features (e.g., a
canal or ditch), use the length of the linear feature whether treating in or adjacent to the
feature, regardless of the number of applications made to that feature during the calendar
year. For example, whether treating the bank on one side of a ten-mile long ditch, banks on
both sides of the ditch, and/or water in that ditch, the total treatment area is ten miles for
purposes of determining if an NOI is required to be submitted. Additionally, if the same 10
miles area is treated more than once in a calendar year, the total area treated is still 10
miles for purposes of comparing with any threshold in Table 1-1. The treatment area for
these two pesticide use patterns is not additive over the calendar year.

The calculation of annual treatment area threshold also now only includes those
applications made to waters of the United States or at water’s edge of waters of the United
States. This is different than the draft permit that specified calculations should include the area
of the applications made to: (1) waters of the United States and (2) conveyances with a
hydrologic surface connection to waters of the United States at the time of pesticide application.
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A number of commenters questioned EPA’s authority to require NPDES permits for
pesticide applications that do not discharge to waters of the United States. To be clear, the draft
permit was not intended to require permits for pesticide applications that do not discharge into
waters of the United States. Rather, it allowed Operators to determine appropriate requirements
without having to delineate each waterbody into which they discharge (since delineation of
Waters of the United States has not been performed for many waters). EPA agrees with
commenters that it is clearer to focus permit requirements on treatments to waters of the United
States; thus, the final permit specifies that calculations are only for pesticide discharges to waters
of the United States or to the water’s edge of waters of the United States. Application of
pesticides to conveyances that are not waters of the United States, including waters that are
hydrologically connected to waters of the United States but are not themselves waters of the
United States, should not be included in the calculation of annual treatment area thresholds.
Similarly, applications to dry lands should not be included in calculations for aquatic animal and
aquatic weed and algae applications.

Only those applications to waters of the United States should be included in the
calculations. The approach for mosquitoes and other flying insect pests and forest canopy pests
is slightly different because annual treatment area thresholds are based on total area treated,
assuming that some portion of the area treated includes waters of the United States. EPA is
using a different approach for these two use patterns since generally, pesticide applications for
these use patterns are not made directly to waters of the United States. EPA believes this
approach will capture the largest pesticide applicators and pesticide applications with discharges
to waters of the United States.

Several commenters also raised questions about how to calculate areas treated for
wetlands. The annual treatment area thresholds apply either to:

- Total area treated (for which a determination of whether or not an area is a wetland is not
relevant to the threshold calculation) or

- Total area of water treated or area treated at water’s edge (for which the Operator will
have to determine whether a waterbody/wetland is a water of the United States.

The issuance of the PGP does not affect whether waterbodies are waters of the United
States or not and as such questions about how to delineate such waters are outside the scope of
this action. Additional information on waters of the United States is available on EPA’s website
at: http://water.epa.gov/lawsregs/guidance/wetlands/CWAwaters.cfm.

Several other commenters asked how to calculate areas treated when using spot treatment
for pests. The approach for determining an annual treatment area threshold does not differentiate
between blanket treatment and spot treatment. EPA expects Operators will be able to estimate
area treated based on typical application rates and quantities of pesticide products used to
perform such treatments.

EPA estimates 365,000 pesticide applicators and more than 5 million pesticide
applications annually will require NPDES permit coverage as a result of the Sixth Circuit Court
decision. EPA developed its PGP, in response to the Sixth Circuit case, applicable in most areas

http://water.epa.gov/lawsregs/guidance/wetlands/CWAwaters.cfm
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where EPA remains the NPDES permitting authority for such discharges, to allow Operators to
combine applications as appropriate to minimize duplication of activities. For examples,
Operators can include multiple locations, applications, use patterns, etc. in a single NOI and may
develop a single PDMP and annual report for those combined areas. Conversely, some
Operators may prefer to track activities separately and may opt to submit separate NOIs for
separate treatment areas and likewise develop individualized PDMPs and annual reports. For
purposes of calculating area treated to compare with a threshold, a Decision-maker should
combine all treatments, regardless of whether those treatments are in one waterbody or multiple
waters; or whether the treatments are contained in one or multiple NOIs.

While this NOI approach provides flexibility for Operators in how to comply with these
permit terms, Operators are required to submit NOI updates (i.e., modifications) for any
activities or locations not covered by other NOIs. Similar authorization timeframes apply to
those updates as for original NOI submissions (e.g., modifications for discharges to Waters of
the United States containing NMFS Listed Resources of Concern are due at least 30 days prior to
discharging).

Several commenters expressed confusion at the term “at water’s edge” while other
commenters suggested deleting this term from the permit. EPA intends for the phrase “at water’s
edge” to allow coverage of activities targeting pests that are not necessarily “in” the water but are
near the water such that control of the pests may unavoidably involve a point-source discharge of
pesticides to Waters of the United States. EPA is retaining this term in the permit to reflect these
activities for which permit coverage is required. Also, commenters questioned how to estimate
the length of the water’s edge for lakes and streams, acknowledging that the water’s edge for a
ditch is relatively straight. EPA expects Decision-makers to use best professional judgment in
determining linear distances based on their approach for the application of pesticides. For an
irregularly-shaped water body, where the pesticide application follows a similar irregular pattern,
the length of this irregular edge should be used for calculating area treated. If the pesticide
application is performed in a relatively straight line despite the irregular nature of the water’s
edge, that straight line distance is a more appropriate measure.

One commenter suggested that EPA should extend the due date for NOI submissions
when the permit is first effective to allow additional time for Operators to read and understand
applicable requirements and submit an NOI in a timely enough manner such that the Operator is
able to discharge in compliance with the permit for pesticide applications needed in early
November 2011. EPA agrees that a short period of time after the permit effective date is
appropriate to allow for the submission of a timely NOI to avoid a situation where a pesticide
cannot be applied in early November 2011 because the Operator did not have sufficient time to
review the NOI requirements, assess eligibility, and submit an NOI for permit coverage. The
final permit reflects this timeframe for initial authorization of certain discharges without
submission of an NOI (i.e., NOIs are required for any discharges on or after January 12, 2012).
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PGP Comment Response Recordkeeping and Reporting Essay

EPA received many comments on the reporting and recordkeeping section of the draft
PGP (Part 7.0) with some commenters supporting the draft as written while others wanted either
more or less information included in the final permit. In addition, a number of commenters
requested clarification of permit requirements or offered suggestions for how to make the permit
more manageable for both EPA and permittees. Following is EPA’s response to those
comments, as reflected in the final permit.

Several commenters suggested that the draft permit as written would require decision-
makers and applicators, including for-hire applicators, to collect and submit duplicative
information. In addition, commenters noted that in some instances, requirements in the draft
permit were such that some operators would not have reason to have information required of
them or to even have the technical expertise necessary to collect, retain, and submit such
information. For example, some for-hire applicators would not have information or the technical
expertise to address pest densities or pest species and as such should not be required to retain
and/or report such. EPA agrees with these commenters and the final permit reflects a more
structured set of recordkeeping and reporting requirements that ties permit responsibilities more
directly to the type of operator expected to collect, retain, and report such information. Thus,
consistent with 40 CFR 122.41(j), Part 7 of the final permit includes specific recordkeeping and
reporting requirements applicable to all operators, all operators who are for-hire applicators,
small decision-makers required to submit NOIs and large decision-makers required to submit
NOIs. Parts 7.1 through 7.5 of the final permit identify applicable recordkeeping requirements
and Part 7.6 specifies applicable annual reporting requirements.

Unlike the draft permit, the final permit does not rely solely on whether an operator is
required to submit an NOI to determine applicable recordkeeping and reporting requirements.
EPA modified this approach to reflect commenters concern that the draft permit imposed
duplicative requirements in certain instances or imposed requirements on certain operators that
would be overly burdensome for that operator or required an operator to perform an activity that
was more appropriately implemented by another operator associated with the discharge. The
PGP requires a basic set of records to be maintained by all operators (decision-makers and
applicators), as well as separate requirements depending on the type of operator (i.e., applicator,
for-hire applicators, NOI submitting decision-maker that is a small entity and NOI submitting
decision-maker that is a large entity). These provisions are consistent with NPDES program
requirements found at 40 CFR 122.41(j), as applied to eligible pesticide discharges under the
PGP while balancing the need to record and collect specific information documenting
implementation of permit requirements with the desire to not unduly interfere with the ability of
operators to perform their responsibilities. They also provide for on-site records to document
implementation and for reporting key information to EPA. For example, under the final PGP
only a decision-maker required to submit an NOI and who is a Large Entity is subject to annual
reporting and PDMP requirements and must retain a copy of the PDMP and of annual reports
submitted to EPA. EPA notes that threshold levels for the submittal of an NOI have increased in
the final permit for some of the use patterns; although, for-hire applicators, who are not decision-
makers as defined in Appendix A of the permit, are not required to submit NOIs or annual
reports as was required in the draft permit for these operators. In addition, for-hire applicators
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under the final PGP are subject to fewer recordkeeping items than in the draft permit. The
Agency believes the final permit provides a streamlined recordkeeping and reporting approach
that better assigns responsibility to the appropriate operators while meetings its regulatory
obligations. For-hire applicators are required to retain records of the items listed in Parts 7.1 and
7.2 of the final permit because for-hire applicators are uniquely positioned to have access to this
range of information.

An entity required to submit an NOI is identified in Part 2.2 of the permit as a “Decision-
maker Required to Submit an NOI” for the purposes of the PGP. A commenter asked whether
an operator who submitted an NOI, because they expected to exceed an annual treatment area
threshold during a calendar year but ended up not doing so, would be required to comply with
permit requirements associated with NOI filers even though they did not end up exceeding that
threshold for the calendar year. In the case where an operator submits an NOI because they
believe they will exceed an annual treatment area threshold but then does not actually exceed
such a threshold, that operator is not required to comply with the additional permit conditions.
Another commenter noted that it is difficult even to predict areas treated since pest problems are
related to unpredictable climatic conditions. The Agency does not expect these issues to affect
an operator’s ability to determine appropriate permit requirements and where it does still raise
questions, it will do so at a frequency much less than may have occurred using language from the
draft permit. Specifically, EPA modified the final permit to require submission of an NOI at
least 10 days before actually exceeding a threshold while the draft permit required submission of
an NOI at least 10 days before when the operator knew or reasonably should have known that
they will exceed an annual treatment area threshold in a given year. EPA believes the language
in the final permit provides a timeframe that provides flexibility for operators to better
understand their application activities and to only file once they are fairly certain of a date when
a threshold will be exceeded.

In addition to revising to whom requirements apply, EPA also revised the permit to
minimize burden on operators to require recordkeeping and reporting of only the most important
information. For example, in the final permit the annual report only requires that information
which is necessary to characterize discharges to ensure permit compliance and protect water
quality as required by the Clean Water Act. Also, EPA harmonized data requirements of the
pesticide discharge management plan (PDMP) with recordkeeping and reporting requirements to
avoid inconsistencies or duplication of requirements. Pesticide discharges subject to the PGP
differ from more traditional point source discharges in some significant ways, and the
requirements in the permit reflect these differences. For example, the permit does not require
effluent sampling and analysis, a staple of many NPDES permits but an activity that EPA found
to be infeasible and unnecessary for the scope of activities covered under the PGP. EPA believes
the annual reporting, recordkeeping and adverse incident notification and reporting requirements
in the permit are sufficient for the Agency to protect water quality from such discharges in
compliance with the Clean Water Act.

EPA is requiring annual reports from decision-makers required to submit an NOI and
large entities to assess permit compliance and to determine whether additional controls on
pesticide discharges are necessary to protect water quality. The annual report will help the
agency identify where pesticide discharges are occurring and the types of pesticides being
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discharged. The annual report provides specific information concerning the scope and nature of
discharges permitted under the PGP. EPA believes annual reports (as opposed to a more or less
frequent submission) are appropriate for this universe of dischargers based on EPA’s best
professional judgment. In addition, recordkeeping and reporting provides useful information that
ultimately can serve the interests of the regulated community and the public.

One commenter also suggested the PGP be issued no more frequently than once every
five years. Consistent with the Clean Water Act requirements, NPDES permits cannot be issued
for periods greater than 5 years. The PGP is issued for this maximum duration allowed under the
Act.

A number of commenters expressed concern that the reporting and recordkeeping
requirements were burdensome, particularly for small entities and that the agency should
perform a cost analysis to assess the impacts of these requirements on the regulated community.
Commenters suggested eliminating some or all of the permit requirements for operators treating
less than 10,000 acres, or treating less than 20 acres of water, or 1,000 linear miles. Other
commenters expressed concern that these requirements were duplicative of or not congruent with
existing requirements under FIFRA, state law, and even certain requirements for aerial
applicators under the Federal Aviation Act. Some commenters asked whether it would be
acceptable for operators to rely on documentation required by other programs to meet the
requirements under the PGP.

In response to these concerns, EPA finalized the permit to keep recordkeeping and
reporting requirements as simple as possible while meeting its regulatory obligations. To this
effect, the Agency has substantially reduced the burden associated with the draft permit through
a number of modifications, such as changing annual treatment area thresholds and minimizing
recordkeeping and reporting for small entities. Also, EPA believes the majority of information
required to be retained and reported under the final permit is already being collected by operators
covered under the final permit. For example, EPA requires for-hire applicators to keep basic
information on each treatment area to which pesticides are applied for which there is a discharge
to Waters of the United States and covered under the PGP, namely:

 Description of each treatment area, including location and size (acres or linear feet) of
treatment area and identification of any waters, either by name or by location, to
which pesticide(s) are discharged;

 Pesticide use pattern(s) (i.e., mosquito and other flying insects, weed and algae,
animal pest, or forest canopy);

 Target pest(s);
 Name of each pesticide product used including the EPA registration number;
 Quantity of each pesticide product applied to each treatment area;
 Pesticide application date(s); and
 Whether or not visual monitoring was conducted during pesticide application and/or

post-application and if not, why not and whether monitoring identified any possible
or observable adverse incidents caused by application of pesticides;
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EPA has determined that this information is commonly kept by for-hire applicators (be it
for managing their business or complying with other existing federal, state, and local laws) and
projects minimal burden associated with the recordkeeping requirement. One commenter
suggested that EPA should reflect other applicable Federal and state requirements in the PGP;
EPA disagrees. The PGP includes those requirements the Agency believes are appropriate for
the control of discharges of pesticides to waters of the United States. EPA expects operators
covered under the PGP to be familiar with any other applicable laws that may apply to their
pesticide applications and discharges from those applications. EPA does not believe it is
appropriate to include other requirements in the PGP that may apply to an operator but for which
EPA does not have any control over such requirement. For example, if EPA were to include a
specific state requirement in the PGP, that requirement would remain an enforceable condition of
the permit even if the state then changed that requirement. EPA would then have to continuously
modify the PGP to reflect these types of changes. With the PGP covering such a wide range of
pesticide activities in a number of states and territories across the country, EPA does not believe
it would be prudent to include other agencies specific requirements in the PGP. EPA also
believes the final permit establishes requirements that are clearer for permittees to understand
and implement while still retaining the flexibility requested by operators to be able to adequately
control pests and comply with permit requirements without overly burdensome conditions.
Refer to response to Comment ID 515.1.001.003 for additional discussion of flexibility in the
permit. Finally, EPA was not made aware of any requirements in the draft permit that is
finalized, would conflict with existing state requirements. EPA acknowledges that in some
instances different types of information may be required to be retained or reported; however,
EPA expects operators to be able to meet both the PGP requirements and similar, but not
necessarily identical, state requirements.

One commenter suggested that operators should be required to provide information to
water suppliers to allow them to understand, monitor, and if necessary, comment on uses of
pesticides within the watershed. However, the commenter notes, existing state and federal
programs already provide for information exchange on these types of pesticide uses. The
commenter does not provide a description of the additional information that would be necessary
to allow the water supplier to operate successfully, nor does the commenter suggest that existing
information is inadequate for doing so. As such, EPA opted not to impose additional
recordkeeping, reporting, or notification requirements for discharges to drinking water supplies,
acknowledging that for example, FIFRA already requires notification in certain situations.

EPA also received one comment requesting that public and private research and
development activities covered under the permit should have reduced paperwork requirements so
as to not interfere. EPA agrees with this comment and the final permit reflects the fact that
operators performing research and development activities are not required to submit an NOI and
thus, generally have less burdensome recordkeeping requirements.

Also, the final permit clarifies that operators can rely on records and documents
developed for other programs, such as requirements under FIFRA, provided all requirements of
the final permit are satisfied. To be clear though, compliance with the PGP does not replace
other requirements, such as compliance with pesticide use requirements under FIFRA or NEPA.
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A number of commenters also provided input on how recordkeeping and reporting
requirements in EPA’s permit would be incorporated into state-issued NPDES permits.
Commenters also expressed concern that the requirement to issue a comparable state-issued
NPDES permit was in fact an unfunded mandate on states and that they do not have resources to
implement such a permit program. These issues are outside the scope of EPA’s PGP. To be
clear though, federal regulations provide flexibility for NPDES-authorized states to establish
recordkeeping and reporting requirements consistent with applicable NPDES requirements based
on the permit writer’s best professional judgment. As a result, reporting and recordkeeping
requirements in state-issued NPDES permits may be different than EPA’s final PGP as long as
they are in compliance with the Clean Water Act. States may choose to post any reported
information on-line for public use; however, federal regulations do not require states to do so.
Additionally, states may choose to use EPA developed forms and templates for their state-issued
permit.

EPA received a number of comments on the draft permit requirement for certain
operators to retain records of maintenance activities. Commenters agreed with the draft permit
not requiring maintenance records be included in annual reports. The final permit retains this
approach. Several commenters disagreed with the requirement for all applicators to document all
equipment cleaning, calibration, and repair. Commenters suggested that this could be overly
burdensome, for example, having to document every nozzle replacement and every equipment-
cleaning activity, that may happen several times a day for each piece of equipment. EPA agrees
that this full range of documentation is unnecessary for the Agency to ensure water quality
protection. While the permit still requires such activities be performed (i.e., maintaining
equipment in proper operating condition, including cleaning, calibration, and repair and
preventing leaks, spills, and other unintended discharges), the Agency has focused on requiring
documentation of calibration records only. The final permit requires applicators to retain
documentation of any equipment calibration activities since this is one of the more critical
aspects of ensuring proper pesticide application rates.

A number of commenters expressed concern with reporting information on a treatment
area basis because it could result in operators having to document and report thousands of
different areas. Commenters suggested information should be reported by management area.
EPA agrees with commenters. The final permit requires annual reports provide information on
the treatment area to which pesticides are discharged. The final permit still requires records be
collected and retained on a treatment area basis, although the Agency believes this is the way
operators generally track pesticide applications. To be clear, a treatment area may be comprised
of many discontinuous individual locations where pesticides are being applied within a pest
management area or may be one specific area. The annual report does not require addresses for
treatment areas. EPA does not expect operators to have to document each specific spot on a map
where pesticide has been applied. Rather, for any given pest control project, EPA generally
expects operators to consolidate records within the bounds of that project. Similarly, EPA
acknowledges that reporting pesticide usage within a treatment area may not be indicative of the
amount of pesticide actually discharged to Waters of the United States but that operators should
report their total pesticide use in a treatment area where contact with Waters of the United States
is unavoidable. Pesticide application activities that do not result in discharges of pesticides to
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Waters of the United States should not be included in the annual report since those discharges do
not require NPDES permit coverage.

A number of commenters indicated that the draft permit required operators to provide
more information on the specifics of waterbodies than was needed or possible. EPA
acknowledges commenters’ concerns; however, the Agency believes the draft permit and final
permit both reflect how waters are to be addressed. First, commenters suggested that locations
of waters should not be included in NOIs. EPA disagrees. Aside from this being a required
element of NOIs (see 40 CFR 122.28(b)(2)(ii)), EPA believes it is vital for the Agency to know
to which waters operators are discharging. The PGP is developed specifically to protect water
quality and the location of discharges is one of the most important pieces of information for the
Agency to evaluate potential effects of discharges on these waters. EPA needs this information
to ensure accountability and verify compliance with permit terms. To be clear, EPA is only
requiring information on discharges to “Waters of the United States.” One commenter
questioned whether EPA wanted information on abandoned swimming pools, tire piles, and tire
ruts to which pesticides are applied. EPA does not. EPA acknowledges that in many instances,
delineation of Waters of the United States may not be clear or may require further investigation
by experts to make such a determination. Thus, EPA is providing flexibility in NOIs and annual
reports for operators to identify waters either by name or by location. In lieu of providing the
name of each waters of the United States to which an Operator discharges, the PGP does allow
Operators to identify an area where discharges will occur. This provides the Operator with
flexibility in not having to delineate every geographical feature that contains water. To clarify,
EPA is requiring operators to list/document locations/names of waters of the United States as
described above; operators do not have to list/document applicable water quality standards for
each of those waterbodies. EPA acknowledges that in many instances, only a small portion of an
operator’s pesticide application may be discharged to Waters of the United States, such as for the
application of pesticides to rights-of-way. Even in these instances, EPA expects operators to
document Waters of the United States in one of the three ways described above.

EPA received a number of comments on how pesticide information should be reported.
Some requested that pesticide use be reported generically while others asks for very specific
information on pesticide products used, product names, active ingredients, concentrations, etc.
EPA retained the same format for reporting pesticides as proposed; namely, total amount of
pesticide product by EPA registration number. EPA believes this approach provides the Agency
with useful information in assessing potential impacts to water quality for specific pesticides as
applied. The Agency believes that gathering more specific information on pesticide applications,
such as providing concentrations of ingredients as applied, will likely lead to unreliable
information at a significant burden to operators to compile such information. EPA believes
obtaining information on quantities and EPA registration numbers will provide the Agency with
sufficient information to begin to assess potential effects to water quality of pesticide discharges
covered under NPDES permits.

EPA received a number of comments suggesting that annual reports should include more
information on monitoring, including a requirement for ambient water quality monitoring, and on
pest management measures considered in addition to any pesticides applied. EPA disagrees with
commenters on requiring this level of information be submitted for these applications. EPA
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expects hundreds of thousands of pesticide applications will be covered under this permit.
Although all Operators are required to monitor, requiring reporting of monitoring information, be
it visual or ambient water quality, would inundate the Agency with information that does not
seem warranted based on a review of existing water quality monitoring data that does not suggest
that the activities covered under this permit contribute significantly to water quality problems.
For a further discussion about monitoring please see Section III.4 of the Factsheet.

Several commenters also suggested additional information that should be included in
annual or other routine monitoring, including pre- and post-application plant surveys for any
multi-year applications, deviations from any plans, or corrective actions. Other operators
suggested that annual reports should contain less information than identified in the draft permit
and that information should focus just on deviations from the plan, adverse incidents, corrective
actions, and products applied and quantities. EPA disagrees with commenters suggesting more
or less than that required in the final permit. Based on available information, EPA believes the
final permit reflects a reasonable compilation of information that will allow the Agency to assess
the adequacy and compliance with the permit in protecting water quality while not causing undue
burden on permittees to have to gather and report detailed information on pest control practices.

A number of commenters noted that identifying action thresholds can be difficult when
multiple pests exist on a site. Also, commenters questioned how pest densities are to be
measured and how these could be compared to other sites and how operators could justify
different treatment practices for similar pest densities. EPA agrees with commenters and the
final permit now requires Operators to establish any pest- or site-specific thresholds (which may,
for example, be based on comparisons with other sites or based on the existence of multiple pests
on site). This allows operators to establish criteria for pest control different than relying solely
on pest densities. So, for example, a threshold may be based on a water temperature (for which
the state has information demonstrating the proliferation of a pest once the water reaches a
certain temperature). Those thresholds are to be documented in the PDMP, if required, and those
large entities that are required to submit NOIs are required to submit threshold information in the
annual report. EPA believes this information is useful to demonstrate that the most significant
applications are discharging to waters of the United States based on a demonstrated need for pest
control.

A number of commenters suggested that requiring operators to document activities within
14 days does not provide an adequate amount of time since in many instances applicators are
applying continuously for many days in a row and may not have the time to make such
documentation. EPA disagrees with commenters and notes that the permit is written such that
activities are to be documented as soon as possible but not later than 14 days following
completion of each pesticide application. Thus, if the application is an activity occurring over
many days, “completion” would occur at the end of that multi-day process and as such,
documentation of the application would only have to be completed one time. In a case where
different treatments are occurring every day, the Operator would be expected to document each
of those activities, although the Agency believes the vast majority of pesticide applications are
already documented to the extent required under the final PGP.
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A number of commenters offered suggestions on what types of operators should be
required to submit annual reports and retain different types of records. EPA has determined that
it is most appropriate for operators who must submit an NOI to maintain records of acres and
linear miles treated for the same reasons that such operators are required to submit NOIs initially.
EPA evaluated the type and expected nature of discharges, the potential for toxic and
conventional pollutants in discharges, the expected volume of discharges, other means of
identifying discharges, and number of discharges, and determined that according to these factors,
agencies with a land resource stewardship responsibility to control pests, mosquito and similar
pest control districts, irrigation districts, Decision-makers discharging to Tier 3 waters, as well as
any Decision-maker responsible for a discharge that exceeds the NOI thresholds perform
significant pest control activities resulting in discharges to Waters of the United States, the
details of which should be documented by such operators and submitted to EPA. Accordingly,
EPA has determined that NOIs and related pesticide usage records for operators outside of these
groups and that are not discharging in excess of the permit-established thresholds would not
provide meaningful information on identification of pest management areas or volume of
pollutants discharged. Annual reports are due February 15th for the prior calendar year activities.
One commenter suggested the Agency move the due date to the front of the section to make it
clearer to operators. EPA disagrees with commenter that the due date should be moved. The
due date is identified twice in Part 7.6 of the permit and should provide adequate notice to
operators of this requirement. Also, the Agency disagrees with a commenter who suggested the
permit should provide 60 days (i.e., until March 1) for submission of an annual report. EPA
believes 45 days is an adequate amount of time for operators to compile information for purposes
of submission of this report to the Agency.

A number of commenters suggested permittee data (e.g., annual reports, NOIs, and
adverse incident reports) should be publicly available and reported to the respective states. In
addition, commenters stated that the public should also have access to pesticide planning
documents. One commenter clarified that plans, reports, etc. should be submitted to EPA rather
than retained on-site since information that is not submitted to EPA is more difficult to obtain
through a FOIA request than for information submitted directly to EPA. The Agency
acknowledges commenters’ concerns; however, the Agency believes the final permit requires the
correct amount of information to be submitted and the correct amount that is required to be
maintained on-site but not required to be submitted to EPA.

A number of commenters expressed concern about confidentiality of information
required to be submitted in annual reports. Specifically, for-hire applicators expressed concerns
that the information required in annual reports would divulge client lists that were critical to the
success of their business. Several commenters suggested that EPA should require that
applicators retain records on-site but not submit those records to EPA so that ,confidentiality of
records is protected while still allowing EPA inspectors to review those records. Other
commenters expressed concern that records not submitted to EPA were more difficult for the
public to obtain copies, including through Freedom of Information Act (FOIA) requests and as
such, would prefer that all records be submitted to EPA. EPA acknowledges commenters’
concerns and as structured, the final permit no longer requires for-hire applicators to submit
annual reports. For-hire applicators are required to retain, but not submit, detailed records,
which are reviewable by EPA. Decision-makers are required to submit NOIs and those decision-
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makers that are large entities also are required to submit annual reports with details of pesticide
applications (which are available to the public). EPA believes it is reasonable for the public to
be able to access information on these particular pesticide application activities discharging to
waters of the United States and as such, is requiring those decision-makers to submit such
information in the form of an annual report. Certain NPDES information, including permits,
permit application data and effluent data, is generally considered public information, consistent
with the public participation provisions of the CWA. Permittees can claim information they
believe to be confidential business information pursuant to40 CFR Part 2. Under the PGP, NOIs
will be publicly available once submitted through the eNOI system or in paper form. In addition,
interested persons can request a copy of the PDMP through EPA, at which point EPA may
request the Operator to provide a copy of the PDMP (a copy of the current PDMP, along with all
supporting maps and documents, must be kept at the address provided on the NOI). EPA
disagrees with commenters who suggest removing the PDMP requirement in order to maintain
confidentiality of CBI. The PDMP and all supporting documents must be immediately available
to representatives of EPA, a State, Tribal, or local agency governing pesticide applications, as
well as representatives of the United States Fish and Wildlife Service (USFWS) or the National
Marine Fisheries Service (NMFS) at the time of an on-site inspection or upon request). By
requiring members of the public to request a copy of the PDMP through EPA, the Agency is able
to provide the Operators with assurance that any CBI that may be contained within its PDMP is
not released to the public. Any CBI submitted to EPA will be withheld from the public consistent
with 40 CFR Part 2.

EPA also received comments stating that the potential for third party lawsuits would
force some entities to stop applying pesticides. EPA does not believe this to be a credible reason
for applicators to not apply pesticides consistent with this permit and other applicable
requirements. A discussion of third party lawsuits is provided in response to Comment ID
299.1.001.004.

EPA also received comments on the permit provision requiring that records be retained
for at least three years after termination of permit coverage. Some commenters were concerned
that this means retention of records for up to eight years, an activity that could incur significant
additional burden merely to store and manage such records. Other commenters suggested that
EPA should extend record retention for five years beyond termination of permit coverage. EPA
disagrees with these commenters suggesting different timeframes for record retention. The final
PGP requires records be retained for three years following expiration or termination of coverage
(which may mean some records are retained for 8 years) consistent with recordkeeping
requirements established for several other EPA-issued general permits. EPA believes this
requirement is consistent with the regulatory requirement at 40 CFR 122.41(j)(2) that require
records to be retained for at least three years from the date of the sample, measurement, report or
application.

Several commenters suggested that EPA could simplify annual reporting by providing a
template and an example for how to report information. Commenters also requested that EPA
provide education and outreach on the permit in general. EPA agrees with commenter that a
template would simplify reporting for operators and as such, the Agency has included an annual
report template in the final permit. EPA has also developed an NOI, NOT, and Discharge
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Evaluation Worksheet to facilitate submission and management of data required under the
permit. As with all NPDES programs, EPA expects to provide compliance assistance in the form
of outreach and education after permit issuance; although, the Agency will not be providing
funds to permittees to assist with compliance. Commenters also supported the Agency’s
electronic reporting system although commenters also indicated that paper submissions should
also be allowed. EPA agrees with commenters. The Agency developed an electronic reporting
system that allows all operators to submit electronically a range of reports required under the
PGP. Each reporting form includes a conditional waiver option for any operator needing to
submit paper reports. While these paper reports will be accepted, the Agency expects submitters
to provide a rationale for why electronic submission was not possible. Electronic submission
significantly reduces the Agency’s burden for managing these reports and the Agency continues
to promote this as its preferred option. One of the key components of EPA’s electronic reporting
system is that it allows operators to sign and certify reports electronically (thus, sending
signature pages will not be necessary with the electronic system). Paper forms, on the other
hand, must be hand signed and for enforcement reasons, EPA is only able to accept a “wet
signature” thereby prohibiting the Agency’s ability to accept faxed or copied forms. The
electronic system also allows the Agency to specify the type of electronic files (e.g., PDF) to be
submitted thereby minimizing concerns with being unable to read submissions.

Commenters also suggested that timelines for documenting information and submitting
reports should not be considered permit violations. One commenter indicated that this could be
done by considering reporting and recordkeeping requirements as non-standards or non effluent
limitations in which case they would not be enforceable violations of the Clean Water Act. EPA
disagrees with these suggestions. In fact, EPA had flexibility in establishing recordkeeping and
reporting requirements including timeframes for such, and the permit conditions reflect those
times considered appropriate by the Agency. Permittees are expected to comply with those
requirements.
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PGP Comment Response Scope Essay

EPA received numerous comments and questions on the activities covered or not
covered under the PGP as well as questions of whether certain activities require coverage under
an NPDES permit even if not eligible for coverage under the PGP. Following is a discussion of
the activities covered under the PGP and considerations for selecting the four pesticide use
patterns included in the final permit. We received comments requesting that we clarify these
four use patterns. The final PGP clarifies the scope of the use patterns. The companion
Economic Analysis, a copy of which is available in the administrative record for the PGP, has
been updated to reflect these minor changes (see Part 1.1 of that document).

The Sixth Circuit National Cotton Council decision stated that chemical pesticides that
leave a residue and biological pesticides are required to obtain NPDES coverage; the PGP
merely provides one option for obtaining NPDES coverage for the discharges, Questions about
whether activities not included in the final PGP require NPDES permit coverage are outside the
scope of today’s action. Only Operators meeting the eligibility requirements outlined in the PGP
may be covered under the permit. If an Operator does not meet the eligibility provisions
described in Part 1.1 of the PGP, the Operator’s point source discharges to Waters of the United
States from the application of pesticides will be in violation of the CWA, unless the Operator has
obtained coverage under another permit or the Clean Water Act exempts these discharges from
NPDES permit requirements. Activities not eligible for coverage under the PGP may be eligible
for coverage under an individual permit within the terms or conditions of the NPDES
regulations. EPA expects that the vast majority of discharges from the application of pesticides
in the areas of the United States where this permit is available will be eligible for coverage under
the PGP (i.e., few individual permits will be required). Also, the PGP does not prohibit any type
of pesticide application; it merely provides a mechanism for discharges from certain types of
activities to be covered under an NPDES general permit. So, comments submitted on the draft
PGP stating that EPA’s issuance of the PGP will prohibit pesticide spraying for mosquitoes are
incorrect.

We received comments concerning how flexible unauthorized states could be with their
NPDES permits. States that are authorized to issue NPDES permits for the control of discharges
to Waters of the United States from the application of pesticides will be developing their own
NPDES permits to cover such discharges. Nothing in the federal regulations precludes a state
from adopting or enforcing requirements that are appropriate to address discharges in their state
or are more stringent or more extensive than those required under the NPDES regulations. In
fact, the Clean Water Act is meant to serve as a baseline for state environmental protection. The
Clean Water Act and corresponding NPDES regulations require that permits, at a minimum,
include the requirements detailed in Part 122.44 (but not necessarily in the same way as in this
permit). States are free to incorporate additional or different requirements that they feel are
necessary to adequately protect water quality. Similarly, how EPA and states interpret
information from which permit requirements are developed may differ. For example, the
regulations, as written at 122.44(i) specify that monitoring requirements be included to assure
compliance with permit limitations. One permit writer may make a best professional judgment
(BPJ) determination that monitoring of discharges reasonably should occur during pesticide
application while a second permit writer may make a BPJ determination that monitoring of
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discharges should reasonably be performed after pesticide application. It is reasonable that the
two different permit writers may come to different conclusions about how best to incorporate this
requirement into the permit.

As noted above, the CWA requires dischargers to obtain NPDES permit coverage for
point source discharge of pollutants to Waters of the United States. Except when specifically
exempted in the Act, any such discharge requires NPDES permit coverage. EPA does not have
the authority to exclude certain types of discharges from the need to obtain permit coverage such
as small “de minimus” or short-term discharges, discharges from emergency situations (except in
very limited circumstances as described in 40 CFR 122.3), hand applications of pesticides, or
discharges to “small” Waters of the United States. Also, permit coverage is required for
discharges of pollutants; pollutants may or may not be toxic and these pollutants may or may not
be found to be causing water quality impairments. Regardless, NPDES permit coverage is
required for point source discharges of pollutants to Waters of the United States.

An operator is ineligible for coverage under this permit because of coverage under
another permit. These include discharges currently covered under an NPDES permit and
discharges from activities where the associated NPDES permit has been or is in the process of
being denied, terminated, or revoked by EPA (although this last provision does not apply to the
routine reissuance of permits every five years).Coverage under another permit should include
any technology-based or water-quality based effluent limitations (and associated monitoring,
reporting, and recordkeeping) as deemed appropriate by the NPDES permit writer.

Generally, pesticide discharges from industrial operations where those pesticides are
applied within a facility/structure rather than to the environment, were not part of the National
Cotton Council lawsuit or Sixth Circuit Court decision. Those types of pesticide discharges have
been required to obtain NPDES permit coverage since the inception of the permitting program.
For example, prior to the Court’s decision, discharges to Waters of the United States from the
application of pesticides for the control of zebra mussels within a piped cooling system required
NPDES permit coverage. Such is still the case. EPA notes that discharges from anti-foulant hull
coatings, biofouling prevention, and residuals from ballast water treatment technologies are
already covered under the Vessels General Permit and do not require coverage under this general
permit (see EPA NPDES Vessels General Permit at http://www.epa.gov/NPDES/vessels).

Other non-pesticidal activities that result in discharges to waters of the United States are
not eligible for coverage under the PGP and as such, are outside the scope of this action. This
includes various products (e.g., fertilizer, alum and flocculating agents) identified by
commenters that are used for maintaining the health of the water and not for the purpose of
controlling pests. For example, alum can be used as an algaestat, not an algaecide, to control
phosphorus levels in the water as a way to inhibit algae growth. This non-pesticidal activity is
not eligible for coverage under the PGP. Similarly, non-point source discharges of pollutants to
waters of the United States do not require permit coverage.

This permit does not cover, nor is permit coverage required, for pesticides applications
for the purpose of controlling pests on agricultural crops, forest floors, or range lands where
there will be no point source discharge of pollutants into Waters of the United States resulting

http://www.epa.gov/NPDES/vessels
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from that pesticide application. However, the application of herbicides in Waters of the United
States and the control of pests on plants grown in Waters of the United States, such as perennial
obligate hydrophytes, is within the scope of coverage of this permit. The fact sheet does not
identify every activity which may involve a point source discharge of pesticides to Waters of the
United States that would require a permit; rather, the fact sheet focuses on the activities for
which coverage under the PGP is available. The existence of this general permit does not alter
the requirement that discharges of pesticides to Waters of the United States that are not covered
by this permit be covered by an individual permit or another general permit.

EPA may require an individual permit (in accordance with 40 CFR 122.28(b)(3)(ii)) or
coverage under an alternative NPDES general permit instead of the PGP. The regulations also
provide that any interested party may petition EPA to take such an action. The issuance of the
individual permit or alternative NPDES general permit is in accordance with 40 CFR Part 124
and provides for public comment and appeal of any final permit decision. The circumstances in
which such an action would be taken are set forth at 40 CFR 122.28(b)(3). The Permit also
includes a number of statements limiting eligibility for permit coverage under specific
circumstances. In some cases, the Operator considering permit coverage may need to seek an
individual pesticide permit under this program (e.g., for discharges to certain impaired waters).
In other cases, the Operator will not need to be covered under any type of NPDES pesticide
permit.

Additionally, discharges from anti-foulant hull coatings, biofouling prevention, and
residuals from ballast water treatment technologies are already covered under the Vessels
General Permit and do not require coverage under this general permit (see EPA NPDES Vessels
General Permit at http://www.epa.gov/NPDES/vessels).

Coverage under the PGP is only available with this general permit for certain discharges
to impaired waters. Discharges to waters which are impaired for a substance which is not an
active ingredient in that pesticide or a degradate of such an active ingredient are eligible for
coverage. Discharges to waters impaired for temperature or some other indicator parameter, or
for physical impairments such as “habitat alteration” are also eligible for PGP coverage, unless
otherwise notified by EPA. Conversely, the permit is not available for the discharge of any
pesticide to water that is impaired for a substance that is an active ingredient in that pesticide or a
degradate of such an active ingredient. For example, application of the pesticide copper sulfate
to a waterbody impaired for either copper or sulfates would not be eligible for coverage under
this permit, because copper sulfate can degrade into these two substances. In this instance, the
Operator would have to choose between obtaining coverage under an individual permit for such
a discharge or selecting some other means of pest management, e.g., using mechanical means or
a different pesticide active ingredient.

For this permit, EPA determined that it does not have information warranting a limitation
for all impaired waters regardless of the impairment. In fact, the application of a pesticide to
water in some instances actually improves the quality of the water, such as when used to control
algae growth that can deplete oxygen levels in water. It is important to note that this permit
allows EPA, based on additional information, to opt not to approve coverage under the PGP, or

http://www.epa.gov/NPDES/vessels
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at a later date to require an Operator covered under the PGP to apply for coverage under an
individual permit.

For purposes of this permit, impaired waters are those that have been identified by a
State, Territory, Tribe, or EPA pursuant to Section 303(d) of the CWA as not meeting applicable
water quality standards. Impaired waters for purposes of this permit include both waters with
EPA-approved and EPA-established Total Maximum Daily Loads (TMDLs), and those for
which EPA has not yet approved or established a TMDL. (A list of impaired waters, along with
the pollutants or pollution identified as the cause of the impairment is available at
www.epa.gov/owow/tmdl). While, it is EPA’s opinion that the 303(d) list is not a final
determination of impairments, it is the best available information and Operators should use it
when deciding whether their discharges meet the eligibility requirements regarding waterbodies
impaired for specific pesticides. Thus, these requirements will further ensure protection of water
quality.

Also, several states have listed waters as impaired for “pesticides” but have not identified
the specific pesticide for which the waterbody is impaired. Without additional information
suggesting that the waterbody is impaired for a specific active ingredient or degradate of that
active ingredient, EPA is providing coverage under this permit for discharges of pesticides to
waters that are impaired generally for “pesticides.” The Agency expects that as these impaired
waters are further assessed, specific pesticides or classes of pesticides will be identified as the
cause of the impairment, at which point dischargers will no longer be eligible to obtain permit
coverage under the PGP for discharges of those named pesticide active ingredients or degradates
of such

States and tribes provide the most stringent level of antidegradation protection, i.e., Tier 3
protection, to outstanding national resource waters. These waters are often regarded as the
highest quality Waters of the United States, but the Tier 3 designation also provides special
protection for waters of exceptional ecological significance, i.e., those which are important,
unique, or sensitive ecologically. Except for certain temporary changes, Tier 3 protection means
that water quality cannot be lowered in such waters. In broad terms, EPA’s view of “temporary”
is weeks and months, not years. States and tribes make the decision of which water bodies to
designate as Tier 3. A list of Tier 3 waters in areas where the PGP is available can be accessed
on the Internet at www.epa.gov/npdes/pesticides. EPA proposed in the draft PGP that Tier 3
waters not be eligible for coverage; rather, such discharges would be required to obtain coverage
under an individual permit.

Irrigation return flow (which includes runoff from a crop field due to irrigation of that
field) and agricultural stormwater runoff do not require NPDES permits, as exempted by the
CWA. Nothing in this permit changes the effect of those statutory exemptions. For example,
runoff into engineered conservation measures on a crop field such as grassy swales and other
land management structures that direct flow from the crop field is considered either irrigation
return flow or agricultural stormwater. However, discharges from the application of pesticides,
which includes applications of herbicides, into irrigation ditches, canals, and other waterbodies
that are themselves Waters of the United States, are not exempt as irrigation return flows or
agricultural stormwater, and do require NPDES permit coverage. This is because such pesticide

http://www.epa.gov/owow/tmdl
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discharges are not only point sources, but also that these pesticides are now defined as
“pollutants” under the CWA due to the Sixth Circuit Court’s decision. Some irrigation systems
may not be Waters of the United States and thus discharges to those waters would not require
NPDES permit coverage.

Neither the 2006 NPDES Pesticides Rule, the Sixth Circuit Court vacatur of that rule, nor
this PGP have changed in any way the determination of whether certain types of stormwater
runoff are required to obtain permit coverage, or under which permit coverage is required. This
is true whether the runoff contains pesticides or pesticide residuals resulting from the application
of pesticides. In particular, non-agricultural stormwater runoff that may contain pesticides would
not be eligible for coverage under this permit, and is not required to obtain NPDES permit
coverage (unless it was already required to do so prior to the Sixth Circuit decision or EPA
designates it as a type of discharge for future stormwater permitting). Existing stormwater
permits for construction, industry, and municipalities already address pesticides in stormwater.
Thus, stormwater runoff is either: (a) already required to obtain NPDES permit coverage as
established in section 402(p) of the CWA or (b) classified as a discharge for which NPDES
permit coverage is not currently required. Thus, unless previously required to obtain NPDES
permit coverage, any pesticide application that would not result in a discharge to Waters of the
United States but for the action of stormwater, are not required to obtain NPDES permit
coverage. The regulations that specify what types of stormwater require NPDES permits can be
found in 40 CFR §122.26.

The four pesticide use patterns covered under the PGP are summarized below:

Mosquito and Other Flying Insect Pest Control

This use pattern includes the application, by any means, of chemical and biological
insecticides and larvicides into or over water to control insects that breed or live in, over,
or near Waters of the United States. Applications of this nature usually involve the use of
ultra low volume sprays or granular larvicides discharged over large swaths of mosquito
breeding habitat and often are performed several times per year.

Weed and Algae Pest Control

This use pattern includes the application, by any means, of pesticides to control
vegetation and algae (and plant pathogens such as fungi) in Waters of the United States
and at water’s edge, including ditches and/or canals. Applications of this nature typically
are single spot pesticide applications to control infestations or staged large scale pesticide
applications intended to control pests in or near waters. Pesticide applications in a
treatment area may be performed one or more times per year to control the pest problem.
Pests being treated may or may not be “aquatic” pests (e.g. may be present in water or at
water’s edge, including near the water) but to control the pest, pesticides will
unavoidably be discharged to Waters of the United States.

Animal Pest Control
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This use pattern includes the application, by any means, of pesticides into Waters of the
United States to control a range of animal pests for purposes such as fisheries
management, invasive species eradication or equipment operation and maintenance.
Applications of this nature are often made over an entire or large portion of a waterbody
as typically the target pests are mobile. Multiple pesticide applications to a waterbody
for animal pest control are often made several years apart. Similar to the weed category,
pests being treated may or may not be “aquatic” pests (e.g. may be present in water or at
water’s edge, including near the water) but to control the pest, pesticides will
unavoidably be discharged to Waters of the United States.

Forest Canopy Pest Control

This use pattern includes pest control projects in, over, or to forest canopies (aerially or
from the ground) to control pests in the forest canopy where Waters of the United States
exist below the canopy. Applications of this nature usually occur over large tracts of
land, and are typically made in response to specific pest outbreaks. EPA understands that
for this use pattern pesticides will be unavoidably discharged into Waters of the United
States in the course of controlling pests over a forest canopy as a result of pesticide
application. These pests are not necessarily aquatic (e.g., airborne non-aquatic insects)
but are detrimental to industry, the environment, and public health. Control of pests
under a forest canopy (e.g., to control competing ground vegetation) that results in a
discharge to Waters of the United States is not included in this use pattern but are
addressed under another PGP use pattern (e.g., weed and algae pest control). Note: EPA
recognizes that mosquito adulticides are applied to forest canopies, and this application is
covered under the “Mosquito and Other Flying Insect Pest Control” use pattern. EPA
intends that this can include both mature and immature forest canopies, including
canopies that may not be continuously connected, where control of pests associated with
the canopy (i.e., branches and leaves of the trees) may unavoidably involve point source
discharges of pesticides to Waters of the United States.

Prior to initiating the 2006 NPDES Pesticides Rule, the Agency had interpreted the Clean
Water Act and its implementing regulations as not requiring an NPDES permit for forest pest
control activities. The rule stated that pesticides applied consistently with FIFRA do not require
an NPDES permit in certain circumstances, including the application of insecticides to a forest
canopy. 71 Fed. Reg. at 68,482. In vacating the 2006 NPDES Pesticides Rule, the Sixth Circuit
Court of Appeals held that “dischargers of pesticide pollutants are subject to the NPDES
permitting program in the Clean Water Act.” National Cotton Council, 553 F.3d 927, 940.
Therefore, the holding of National Cotton Council has overtaken the 2003 General Counsel
Memorandum as well as the 2006 rule. Other Courts have issued decisions consistent with
National Cotton Council. Northwest Envt’l Def. Ctr. v. Brown, 617 F.3d 1176, 1191 (9th Cir.
2010) (“the [silviculture] exemption ceases to exist as soon as the natural runoff is channeled and
controlled in some systematic way through a ‘discernible, confined and discrete conveyance’ and
discharged into Waters of the United States”); Peconic Baykeeper v. Suffolk Cty., 600 F.3d 180,
189 (2nd Cir. 2010) (holding that trucks and helicopters that spray pesticides are point sources
under the CWA.) Thus, point source discharges to Waters of the United States from pesticides
applied for forest pest control activities need to obtain an NPDES permit.
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EPA reasoned in its 2006 NPDES Pesticides Rule that pesticide products were not
“pollutants” because they served the beneficial purpose of controlling pests. In promulgating
that rule, EPA expressly noted that the rule did not cover either “spray drift” – the airborne
movement of pesticide sprays away from the target application site into Waters of the United
States – or applications of pesticides to terrestrial agricultural crops where runoff from the crop,
either as irrigation return flow or from stormwater, discharges into Waters of the United States.

Consistent with the 2006 NPDES Pesticides Rule, this PGP does not cover spray drift
resulting from pesticide applications. Instead, to address spray drift, EPA established a multi-
stakeholder workgroup under the Pesticides Program Dialogue Committee (PPDC), an advisory
committee chartered under the Federal Advisory Committee Act (FACA) to explore policy
issues relating to spray drift. The goals of the workgroup are to: (1) improve the understanding
of the perspectives of all stakeholders regarding pesticide spray drift; (2) find common ground
for further work toward minimizing both the occurrence and potential adverse effects of
pesticide spray drift; (3) develop options for undertaking work where common ground exists;
and (4) explore the extent of drift, even with proper usage, and the range and effectiveness of
potential responses to unacceptable levels of off-target drift. On November 4, 2009, EPA issued
a draft Pesticide Registration Notice (PR Notice) for public comment. The actions detailed in the
PR Notice focus on improving the clarity and consistency of pesticide labels to reduce spray drift
and prevent harm to human health and the environment. The draft PR Notice and related
documents are available in Docket EPA-HQ-OPP-2009-0628 at www.regulations.gov and on
EPA’s website at www.epa.gov/pesticides/factsheets/spraydrift.htm. EPA is currently reviewing
the public comments received on the draft PR Notice.

The Sixth Circuit found that if a chemical pesticide leaves any excess or residue after
performing its intended purpose, such excess or residue would be considered a pollutant under
the CWA. The Court also found that, unlike chemical pesticides, not only would the residue and
excess quantities of a biological pesticide be considered a pollutant, but so too would the
biological pesticide itself under the CWA. For purposes of this permit, EPA identifies biological
pesticides (also called “biopesticides” under FIFRA regulations) to include microbial pesticides
[40 CFR 158.2100(b)], biochemical pesticides [40 CFR 158.2000(a)(1)] and plant-incorporated
protectants [40 CFR 174.3]. EPA defines chemical pesticides to include all pesticides not
otherwise classified as biological pesticides.

When using the term “pesticide” in the context of this PGP, EPA is referring to the
pesticide as applied, including any degradates of that application. When referring to the
pesticide as sold/purchased, EPA uses the term “pesticide product.” When referring to the
chemical in the pesticide product with pesticidal qualities, EPA uses the term “active ingredient.”
In addition to active ingredients, pesticides and pesticide products may contain inert ingredients
which play a key role in the effectiveness of a pesticide, such as serving as a solvent, a
preservative, or an adjuvant.

http://www.regulations.gov/
http://www.epa.gov/pesticides/factsheets/spraydrift.htm
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EPA offers the following guidance with respect to the use patterns of chemical pesticides
covered by this general permit.

1. If the application of a chemical pesticide is made over Waters of the United States to
control pests over the water, any amount of the pesticide that falls into Waters of the
United States is “excess” pesticide and would require coverage by an NPDES permit.
Based on field studies of pesticide applications, the Agency expects that some portion
of every application of a pesticide made over Waters of the United States will fall
directly into such waters and thus assumes that applications will trigger the
requirement for an NPDES permit. A permit is not necessary if no portion of a
chemical pesticide applied over Waters of the United States will fall into those
waters.

2. If the application of a chemical pesticide is made into Waters of the United States to
control a pest in such waters, once the pesticide no longer provides any pesticidal
benefit, any amount of the pesticide that remains in those waters is a “residual” and
would require coverage by an NPDES permit. Additionally, as the Sixth Circuit
reasoned, the residual is discharged at the time of a pesticides initial application.
Based on field studies of pesticides applied into water, the Agency expects that some
portion of every application of a pesticide made into Waters of the United States will
leave a residual in those waters and thus assumes every application will trigger the
requirement for an NPDES permit. EPA expects that an entity applying pesticides
with a discharge to Waters of the United States who wishes to dispute this assumption
would be expected to provide scientific data supporting such a determination. Such
data should show what level of the pesticide can be detected in water using the most
sensitive analytical testing methods available to the public, and at what level in water
the pesticide provides a pesticidal benefit. Such data should address the properties of
the chemical pesticide under different water conditions (e.g., different pH, organic
content, temperature, depth, etc.) that might affect the pesticide’s properties. A
permit would not be necessary if it is determined that a residual did not enter Waters
of the United States.

3. To the extent that activities that fall within the four use patterns require a permit, they
can be authorized by this general permit if all eligibility requirements are met. For
example, discharges to control pests in or near areas that are Waters of the United
States, even when these areas are dry for much of the year, may be covered by this
permit, if one is required. This would include discharges on forest or range lands to
jurisdictional waters such as dry washes and ephemeral streams, to control pests that
may be found in these occasionally wet areas, including pests that may also be found
in upland areas. As such, these pesticide applications may be performed using
pesticides labeled for terrestrial, seasonally dry, or aquatic use. Similarly, discharges
of pesticides to Waters of the United States resulting from the control of pests along a
right-of-way or similar linear feature (e.g., railroad, roadway, utility line) would be
eligible for coverage for those portions of the pest control activities that result in
discharges to said waters. So, for example, permit coverage is available for weed
control along a right-of-way for those unavoidable discharges from controlling the
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pest. For two of the categories, weed and algae pest control and animal pest control,
the permit specifies that covered activities include applications to control pests “in
water and at water’s edge.” EPA intends for the phrase “at water’s edge” to allow
coverage of activities targeting pests that are not necessarily “in” the water but are
near the water such that control of the pests may unavoidably involve a point-source
discharge of pesticides to Waters of the United States.

Several commenters identified specific pesticide products (e.g., the “most dangerous
pesticides”) that should not be eligible for coverage under the PGP, citing various information
sources about the effects of these pesticides on the environment. EPA disagrees with these
commenters’ recommendation to prohibit coverage of these pesticides under the PGP. The
Agency believes that the permit, as written, is protective of water quality and the environment.
The permit does require permittees to monitor and report any adverse effects of discharges
covered under the PGP. In addition, many operators covered under the PGP will be required to
submit annual report data on the nature and location of pesticide applications to waters that will
provide useful data for EPA, states, and others to use to better assess whether these pesticide
applications are causing water quality problems. Where problems are identified (either through
this permit or other means, such as through EPA’s regular review and re-registration of
pesticides), future EPA permit actions will address these concerns to ensure water quality is
adequately protected.

EPA recognizes that there are many site-specific situations which will determine whether
a pesticide application operation needs permit coverage. EPA is not attempting to define all such
situations. Similarly, EPA is not defining “near” as this term does not dictate whether permit
coverage is required. Rather, any application that results in an unavoidable discharge of a
pesticide to Waters of the United States requires permit coverage. This includes the control of
pests in water or near water (e.g., at water’s edge) such that in order to control the pest in that
treatment area, discharges of pesticides to Waters of the United States are unavoidable.
Additionally, any pesticide application activities that do not fall within the four use patterns
covered by this permit will require coverage under some other NPDES permit if those activities
result in point source discharges to Waters of the United States. However, the Agency does want
to make it clear that to the extent pesticide application operations need permit coverage, this
permit is available for the four pesticide use categories. Thus, to the extent that a permit is
needed for discharges from pesticide applications to areas such as drinking water sources,
rangelands, forestry, park lands, mine sites, golf courses, rights-of-way, wetlands and other
areas, and the activity falls within one of the four use categories, coverage may be granted under
this general permit. EPA expects to provide additional guidance for stakeholders to assess
whether permit coverage is necessary for the different pesticide application activities.
Stakeholders can check EPA’s NPDES Pesticides website periodically for updates at
www.epa.gov/npdes/pesticides.

http://www.epa.gov/npdes/pesticides
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PGP Comment Response Structure Essay

This essay has been drafted to respond to comments we have received on the structure of
the PGP. A number of commenters expressed concern with how EPA’s draft PGP defined
Operators that were eligible for coverage under the permit and the requirements that applied to
the different types of Operators. Specifically, many commenters questioned whether the
definition of “Operator” appropriately identified those entities that would choose to seek
coverage under the permit and whether “Operator” requirements were appropriately assigned in
the permit. Namely, commenters believed that certain types of Operators are best suited to
perform certain activities identified in the permit while other types of Operators were suited for
other activities. Commenters believed it would be more appropriate for the PGP to identify
which types of Operators were responsible for which permit requirements. EPA agrees with
commenters that the draft permit approach could be improved by specifically identifying the
types of Operators responsible for the different requirements within the permit. As a result, EPA
has modified the permit to delineate those responsibilities for “Operators,” “Decision-makers,”
“Applicators,” and “For-Hire Applicators” (Please see Appendix A). Although, any and all
Operators covered under this permit are still responsible, jointly and severally, for any violation
that may occur, EPA may consider this written division of responsibilities when determining the
appropriate enforcement response to a violation. However, EPA retains the discretion, as
circumstances dictate, to bring an enforcement action against all Operators involved with a
specific discharge. EPA believes this approach should minimize concerns raised by some
commenters that shared liability will cause many small jurisdictions, small organizations, or
private landowners to delay or postpone treatment to avoid the CWA liability.

Based on the comments above, EPA also modified the permit such that now only certain
Decision-makers are required to submit NOIs. This is a change from the draft permit that
required certain For-Hire Applicators to also submit NOIs. See response to Comment ID
296.1.001.008 for EPA’s rationale for that change. Also, the final permit conditions rely less on
whether or not an Operator is required to submit an NOI and more on the type of Operator and
EPA’s expectations of those types of Operators. For example, the final permit now includes
technology-based effluent limitations that identify specific responsibilities for three types of
Operators: Applicators, Decision-makers, and Decision-makers required to submit NOIs. The
draft permit simply identified responsibilities for Operators required to submit NOIs and
Operators not required to submit NOIs. The final permit includes a similar approach for
monitoring, reporting, and recordkeeping where specific responsibilities are identified for the
different types of Operators. The final permit retains the approach used in the draft permit for
complying with water quality standards and corrective action because the Agency believes all
Operators have the responsibility to ensure that discharges do not negatively affect water quality
and where adverse incidents or other problems are identified that appropriate corrective action
must be taken, documented, and reported. EPA believes the approach provided in the final PGP
is more appropriate than the draft PGP in identifying the Operator best suited to perform the
different activities required in the final permit and should minimize duplication of effort on the
part of the different Operators.

A number of commenters also questioned whether For-Hire Applicators should be
considered Operators since they have little or no control over the pest control activities. EPA
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disagrees with this assertion noting that For-Hire Applicators do have significant control over the
pesticide as it is being applied. EPA does acknowledge that in many instances, For-Hire
Applicators may have little or no control over the pesticide to be applied, where it is to be
applied, and how much is to be applied. Similarly, For-Hire Applicators may have no control
over whether or not a Decision-maker appropriately considered all pest control options prior to
making a determination to apply a pesticide. However, For-Hire Applicators do have direct
control over which pesticide application procedures are followed. For example, a Decision-
maker may make a determination that pesticide A is to be applied in location B at a rate of C but
the For-Hire Applicator may actually apply pesticide A to a slightly different location and at a
different rate than agreed upon. Or, the For-Hire Applicator may formulate a pesticide with a
different makeup than that requested by the Decision-maker. Thus, EPA believes For-Hire
Applicators are in fact Operators of point source discharges to Waters of the United States and
thus are required to be covered under an NPDES permit (i.e., the PGP). To clarify this
interpretation, EPA modified the definition of Operator in the final permit to reflect that
Operators include those entities that perform the application of a pesticide or who have day-to-
day control of the application.
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PGP Comment Response Waters of the United States Essay

EPA received a number of comments questioning how the discharges covered under the
PGP relate to the definition of “Waters of the United States.” Several commenters questioned
whether EPA should permit discharges to “navigable waters” rather than to Waters of the United
States. The CWA regulates discharges to navigable waters. CWA section 502(7) defines
navigable waters as "waters of the United States, including the territorial seas." NPDES
regulations define "Waters of the United States" and the regulations use that term to identify
those waters for which NPDES permit coverage is required for point source discharges into such
waters. Therefore, consistent with historical NPDES permitting, EPA is using the term Waters
of the United States rather than navigable waters.

In addition, EPA’s pesticide general permit only covers discharges to Waters of the
United States, not discharges to “waters of the state” that are not also “Waters of the United
States.” Discussion of the scope or contents of state-issued NPDES permits, such as whether
state-issued NPDES permits address “waters of the state” or “Waters of the United States,” is
outside the scope of EPA’s permit.

A number of commenters requested that EPA define the term “near” since it is a term
used to identify those activities for which permit coverage may be required. EPA is not defining
“near” as that term is not applicable to determine whether permit coverage is necessary (or
available) under the PGP. The PGP is available for discharges to Waters of the United States
from the four use patterns in the permit. EPA used the phrase “to or over, including near,” in the
2006 Rule to identify the locations of activities where a pesticide application may result in a
discharge to Waters of the United States. For the permit, however, the term “near” has little
meaning. If a pesticide application is performed “near” a Water of the United States but that
application does not result in a point source discharge to Waters of the United States, permit
coverage is not necessary. Conversely, if a pesticide application is performed a distance from
Waters of the United States but that application results in a point source discharge to such
waters, permit coverage is necessary. To be clear, when the permit uses the term “water” or
“waters” it is referring only to Waters of the United States unless otherwise stated that the term is
not referring only to Waters of the United States. Part 1.1.1 of the final permit identifies the four
specific pest use patterns (Mosquito and Other Flying Insect Pest Control, Weed and Algae Pest
Control, Animal Pest Control, and Forest Canopy Pest Control) for which discharges to Waters
of the United States from these activities are eligible for coverage under the permit. These
categories, in essence, identify those activities the Agency determined are performed to or over,
including near, waters. So, for example, application of a pesticide in a floodplain, in and of
itself, is not indicative of the need for a permit. A permit would only be needed in this example
if the pesticide application resulted in a direct discharge to Waters of the United States. EPA
indicated in the draft permit that it may expand the universe of pesticide use patterns to include
additional pesticide application activities performed to or over, including near, Waters of the
United States. Upon further evaluation and based on public comments, EPA opted not to expand
beyond the four pesticide use patterns included in the draft permit (although the Agency did
clarify the scope of each of these four use patterns in the final permit). Additional discussion of
permit scope is provided in the PGP Comment Response Scope Essay.
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Commenters also requested that EPA define the term “in close proximity” which was
used in the draft permit to identify those pesticide application activities that occurred close
enough to a water such that in applying pesticides to control a pest near water, the pesticide is
unavoidably deposited to waters of the United States such that NPDES permit coverage is
necessary. The final permit uses the term “at water’s edge adjacent to” when defining how to
calculate annual treatment areas rather than “in close proximity” to highlight the areas treated
that must be included in the calculation. EPA believes the term “at water’s edge adjacent to”
provides a clearer description of the area to which permit coverage is available, that being the
area immediately next to Waters of the United States where the control of pests in those areas
results in unavoidable discharges to Waters of the United States.

Commenters also questioned whether it was appropriate to permit pesticide applications
below a certain size or that had minimal discharges to Waters of the United States. An NPDES
permit is required for discharges to Waters of the United States from the application of
pesticides. Conversely, applications of pesticides that do not result in a discharge to Waters of
the United States do not require NPDES permit coverage. The Clean Water Act does not
provide an exemption from the need to obtain an NPDES permit for discharges to Waters of the
United States that are below a certain size; thus, a permit is required, and the PGP is available,
for discharges to any Waters of the United States for those areas where this permit is available.
Thus, permit coverage is required for any discharges to Waters of the United States; thresholds
are used merely to determine which Decision-makers are required to submit NOIs and
implement more comprehensive recordkeeping and reporting requirements. EPA acknowledges
that the total area treated may be different than the total area treated that has a discharge to
Waters of the United States; however, the Agency is basing enhanced permit requirements on
those pesticide application activities performed on the largest areas to provide an approach that is
easier to understand and implement and that meets EPA's best professional judgment permit
development goal of targeting the largest potential dischargers of pollutants to Waters of the
United States.

A number of commenter’s asked how conveyances are to be addressed in the permit and
why discharges to conveyances are to be included in calculating annual treatment areas. EPA
removed any reference to conveyances in the final PGP. The final PGP is available for
discharges to Waters of the United States. To be clear, while conveyances can be Waters of the
United States depending on the circumstances, discharges to conveyances which are not Waters
of the United States are not covered by the PGP. Issues regarding discharge to conveyances that
are not themselves Waters of the United States are outside the scope of the permit. Also, when
calculating applicability of annual treatment area thresholds for weeds and animals, Operators
need only include discharges from pesticide applications made to Waters of the United States
(not to conveyances to such waters) in those calculations, since discharges to conveyances are
not covered under the PGP. For calculating applicability of annual treatment area thresholds for
mosquitoes and other flying insects and forest canopy, Operators must include the total treatment
area (provided a discharge to Waters of the United States exists for at least some of that
treatment area). Also, EPA removed any reference to “hydrologic surface connection” that is no
longer a term for which a definition is needed to identify whether or not an annual treatment area
threshold may be exceeded. In response to commenter’s questions about whether or not
stormwater discharges that contain pesticides are covered under the PGP, refer to response to
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Comment ID 346.1.001.001. While the PGP is not available for stormwater discharges, in some
instances, a constructed stormwater treatment pond may be considered Waters of the United
States and as such, certain discharges from the application of pesticides may be eligible under the
PGP. This is a site-specific determination that must be made for each waterbody.

EPA disagrees with commenters’ assertion that EPA expects to expand permit coverage
into terrestrial applications to agricultural crops for discharges historically exempt from
permitting under the Clean Water Act. As is provided for in the Clean Water Act, agricultural
stormwater runoff and irrigation return flow are both exempt from the requirement to obtain
NPDES permits. EPA interprets these exemptions to include stormwater runoff and irrigation
return flow from fields that may have received terrestrial application of pesticides. Those
exemptions still apply.

Also, a number of commenters offered suggestions on how to define Waters of the
United States, including wetlands. This permit does not change the existing NPDES definition
of “Waters of the United States” or the meaning of “wetlands” that are currently in place (see 40
CFR 122.3) and as have been previously interpreted by EPA and the Courts. Entities involved in
either the decision to apply pesticides or in actually applying pesticides are responsible for
determining if those activities result in a discharge to Waters of the United States. This often
requires a site-specific determination as to whether a topographic feature is Waters of the United
States and if so, NPDES permit coverage is required. The need for a permit applies whether the
Waters of the United States are wet or dry at the time of the discharge. The approach used for
this permit is identical to other EPA-issued NPDES permits. The burden is on the Operator to
determine if their activities will result in a point source discharge to Waters of the United States
and if so, the Operator must obtain an NPDES permit for that discharge. EPA has not developed,
nor is aware of a map of all Waters of the United States; however, additional information on the
Agency’s interpretation and implementation of these terms is available on the Agency’s webpage
at http://water.epa.gov/lawsregs/guidance/wetlands/CWAwaters.cfm.

Regarding the relationship of OPP’s use of the term “wetlands” on its labels and the
CWA use of the same term, the Agency is relying on OPP’s labels for determining where
pesticides can be applied legally under FIFRA; however, EPA must rely on the CWA definition
of this term to identify which discharges (that may be to Waters of the United States when no
surface water is present) are required to be covered under the NPDES program.

EPA agrees with commenter’s statement that jurisdictional wetlands are subject to the
NPDES permit; however the Agency disagrees with the suggestion to add a notation to the
permit clarifying such. EPA provides the regulatory definition of the term “Waters of the United
States” in Appendix A of the permit and uses this term countless times throughout the permit and
fact sheet. Guidance on the regulatory definition is also available at
http://water.epa.gov/lawsregs/guidance/wetlands/CWAwaters.cfm. Providing additional
notations regarding these waters in the context of this permit is more likely to cause additional
confusion.

Several commenters asked whether the method of application of pesticides affects the
determination of whether or not those discharges are eligible for coverage under the PGP. The

http://water.epa.gov/lawsregs/guidance/wetlands/CWAwaters.cfm
http://water.epa.gov/lawsregs/guidance/wetlands/CWAwaters.cfm
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PGP covers point source discharges of pollutants to waters of the United States regardless of
whether the pesticide applications are made by hand sprayers, vehicle-mounted tanks with
sprayer nozzles, or fixed-wing or rotary aircrafts.
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SUP - GENERAL STATEMENT OF SUPPORT

Comment ID 170.001.001

Author Name: Zucker Marguery

Organization:  

We are grateful that pesticides are to be included in future in execution of the Clean Water Act. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 173.001.001

Author Name: Foshay A.

Organization:  

I would love to see regulations on pesticide and herbicide use in, or near, water. I live on the McKenzie River in

Springfield, Oregon. Our property backs up to reforested land and we've had helicopters swoop down to spray

herbicides while we were playing in the back yard. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 174.001.001

Author Name: Scott N.

Organization:  

I SUPPORT THE DRAFT RULES FOR PESTICIDE MANAGEMENT/NPDES DISCHARGE PERMIT

WHOLEHEARTEDLY AND 1000%. IT'S ABOUT TIME! 
 

Response 

EPA acknowledges the comment.
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Comment ID 201.1.001.001

Author Name: Jones Travis

Organization: Idaho Grain Producers Association (IGPA)

As part of its mission, the IGPA develops and implements policies to ensure the viability of grain farms and the industry.

For the purpose of this Federal Register Notice regarding a Pesticide General Permit (PGP) for Point Source

Discharges, the IGPA is directed by the following policy as established by our association:

 

 

Resolution No. Env-7, EPA Chemical Application Permitting The Idaho Grain Producers Association urges the EPA to

develop a National Pollutant Discharge Elimination System (NPDES) chemical application permit and process that is

flexible, practical and adheres with current state application permits. 

 

Given the 2009 decision of the Sixth Circuit Court of Appeals, the IGPA Acknoweledges the need for EPA to develop a

PGP for application of aquatic pesticides.  Resolution No. Env-7 provides the basis with which the IGPA will evaluate

this notice and any similar activities. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 255.1.001.009

Author Name: Burnett Ed

Organization: The Idaho Mosquito and Vector Control Association (IMVCA)

IMVCA feels that a permit process for the application of pesticides over and near water is workable with changes to the

permit process that involves the empowerment of local government authorities in the reporting process. These changes

could simplify the permit/N.O.I. reporting procedure and help in eliminating the "virtual violation of the CWA", without

even conducting an activity that would "pollute or degrade the waters of the United States". 
 

Response 

EPA acknowledges the comment.

 

Comment ID 258.1.001.002

Author Name: McLaurin Allen

PGP Responses to Comments General statement of support

210/31/2011 04:04 PM EDT



 

Organization: Southern Cotton Growers Inc.

We support the interpretation that regulation is to apply specifically to point source applications of pesticides to

navigable waters. 
 

Response 

EPA acknowledges commenter’s support for the PGP; however, it is important to note that Waters of the U.S. is defined in 40 CFR

122.2 and is not limited to just navigable waters. Please refer to the PGP Comment Response Waters of the United States Essay.

 

Comment ID 266-cp.001.002

Author Name: Respess Gary

Organization: North Carolina Cotton Producers Association, Inc.

We support the interpretation that regulation is to apply specifically to point source applications of pesticides to

navigable waters. 
 

Response 

See response to Comment ID 258.1.001.002.

 

Comment ID 267.1.001.002

Author Name: Carlson Douglas

Organization: Indian River Mosquito Control District

Nevertheless, IRMCD appreciates the EPA's efforts to develop a permit process that is manageable and is based on

sound Integrated Pest Management (IPM) principles which most mosquito control programs routinely employ. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 268.1.001.009

Author Name: Deschamps Timothy

PGP Responses to Comments General statement of support

310/31/2011 04:04 PM EDT



 

Organization: Central Massachussetts Mosquito Control Project (CMMCP)

CMMCP is fully supportive of reasonable measures to protect the nation's waters from harm in compliance with the

Clean Water Act. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 273.1.001.001

Author Name: Kleingartner Larry

Organization: National Sunflower Association (NSA)

The NSA supports the current draft NPDES general permit which excludes farm applications of pesticides that might

directly or indirectly come in contact with wetlands, ditches or other waters of the US.  There are several reasons for

supporting the present draft:  

 

1. Adding farm terrestrial applications would be duplicative. Pesticides are efficiently and successfully regulated via the

Federal Insecticide, Fungicide and Rodenticide Act (FIFRA).  

 

2. Farmers have been educated that the pesticide label is the law and labels already provide water related restrictions.

 

 

3. An application of the rules to cover all waters including small wetlands/ponds would be cost prohibitive to administer

and regulate. 

 

4. State agencies regulating FIFRA and the Clean Water Act are often different agencies. 

 

5. High tech pesticide application equipment combined with required applicator training has greatly enhanced the safe

use of pesticides.

 

6. New to market pesticides are less toxic.

 
 

Response 

The commenter is incorrect in assuming that the PGP excludes all farm applications of pesticides. Please refer to the PGP Comment

Response Scope Essay. Also see response to Comment ID 413.1.001.003, which explains the reason why an NPDES permit is

required; Comment ID 234.1.001.007, which addresses the costs associated with this permit; Comment ID 218.001.002, which

addresses FIFRA and PGP.
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Comment ID 276.1.001.003

Author Name: Matton Priscilla

Organization: Northeastern Mosquito Control Association (NMCA)

The NMCA is fully supportive of reasonable measures to protect the nation's waters from adulteration in compliance

with the Clean Water Act. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 279.1.001.001

Author Name: Ferenc Susan

Organization: Chemical Producers & Distributors Association

CPDA commends the U.S. Environmental Protection Agency's ("EPA" or "Agency") effort in developing a narrowly

focused permit to address primarily the largest annual pesticide applications to waters of the United States.[FN1] Our

comments highlight the significant concerns we have about certain provisions of the PGP that need further clarification

or are likely to unreasonably burden users of pesticide products. 

 

[FN1] EPA defines "waters of the United States" expansively in 40 C.F.R. §122.2. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 280.1.001.002

Author Name: Schregardus Donald

Organization: DoD Clean Water Act Services Steering Committee

We also recognize that the Pesticide General Permit will most likely serve as a model for individual States to expand

their own NPDES permitting programs and have a strong interest in EPA drafting a clear, concise, and successful

permit program. 
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Response 

Since the Sixth Circuit Court’s decision, EPA has been working closely with states (as co-regulators) and other stakeholders (e.g.,

numerous industry and environmental groups) to develop this permit with the goal of not causing undue burden upon pesticide

applicators; of not including redundant requirements from those already in effect under existing laws, regulations, and permits; and

providing a permit that complies with the CWA statutory and regulatory requirements. Working with these states and stakeholders

provided EPA with the information necessary to develop a permit that minimizes the burden, while complying with the

environmental protection measures required under CWA. Also see response to Comment ID 315.1.001.021.

 

 

Comment ID 290.1.001.001

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

As a public health association with a manifest interest in the safe and effective use of pesticides, the AMCA recognizes

the significance of the NPDES system as a means toward identifying, evaluating, and mitigating potential hazards to

waters of the United States posed by pollutants. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 291-cp.001.001

Author Name: McGee Joan

Organization: Stony Brook-Millstone Watershed Association

The Stony Brook-Millstone Watershed Association supports the adoption of the Draft NPDES permit in order to enforce

the federal Clean Water Act, provide information for monitoring the effects of pesticides on human health, wildlife,

wildlife habitat and the environment, and provide management of pesticides which may cause deleterious effects on our

scarce water resources. Our organization has been working to protect clean water for over 60 years.

 

Requiring NPDES permits for pesticide applicators will allow management of the potentially ill effects that pesticides can

cause to the health of the environment; it will allow scrutiny of the types of pesticides and appropriateness of their use

for specified applications and will not create an onerous burden on permittees and applicators 
 

Response 
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EPA acknowledges the comment.

 

Comment ID 291-cp.001.003

Author Name: McGee Joan

Organization: Stony Brook-Millstone Watershed Association

The draft NPDES permit is a great step forward in protecting the environment and should be adopted. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 300.1.001.001

Author Name: Moore Jerrald

Organization: Georgia Transmission Corporation (GTC)

Georgia Transmission Corporation (GTC) submits the following comments on EPA's Draft National Pollutant Discharge

Elimination System (NPDES) Pesticide General Permit for Point Source Discharges From the Application of Pesticides

75 Fed. Reg. 31,775-85 (June 4, 2010). The proposed general permit will apply in all states where EPA is the permitting

authority and will be immediately available to member cooperatives in these locations. However, a number of our

cooperative members operate in states that have been delegated the authority to operate their own NPDES programs

(and would not be covered by the proposed federal general permit) these states are likely to use the federal permit as a

model when they develop their own general permits under the Clean Water Act.

 

As EPA points out in the proposal, the need for a general permit stems primarily from the Sixth Circuit Court of Appeals

decision in National Cotton Council of America v. EPA, 553 F.3d 927 (6th Cir. 2009). See 75 Fed. Reg. 31,780 col. 1.

When the court's stay of its mandate ends on April 9, 2011, NPDES permits will be required in all states for point source

discharges of biological pesticides and of chemical pesticides that leave a residue.

 

Georgia Transmission Corporation is a Not-for-profit electric cooperative serving 39 of the 42 electric membership

cooperatives (EMCs) in the state of Georgia. GTC has approximately $1.6 billion of assets throughout the state of

Georgia including nearly 3,000 miles of transmission lines and more than 600 substations.

 

GTC respects and appreciates EPA's timely efforts to develop a general permit for this issue. The abrupt need for

thousands of permits for routine use of pesticides presents huge logistical difficulties, as EPA has recognized. The draft

permit is a good attempt to manage this problem. GTC supports the overall approach taken in the proposed general

permit and there are a number of specific provisions we support. 
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Response 

EPA acknowledges the comment. In regards to states that implement their own NPDES programs see response to Comment ID

315.1.001.021.

 

Comment ID 325.1.001.001

Author Name: Rominger Richard

Organization: Marrone Bio Innovations (MBI)

First and foremost, we appreciate the efforts by EPA to ensure the safety and sustainability of our surface water and to

keep our water resources protected from pollutants that harm humans and the environment. We also appreciate the

challenges of balancing that mandate with policies and regulations that recognize the important role that pesticides play

in controlling public health pests and harmful aquatic nuisance species and in producing food and fiber. We recognize

that the permit EPA is proposing is a good faith effort to address multiple concerns while meeting the criteria

established in the Six District Court of Appeals decision (National Cotton Council of America v. EPA, 553 F. 3d 927, s"

Circuit, 2009). 
 

Response 

EPA acknowledges the comment.

 

Comment ID 359.1.001.012

Author Name: Ricci E.

Organization: Mass Audubon

One aspect of progress since the last update is development of post-project monitoring guidelines in the Freshwater

Mosquito Control Best Management Practices Manual

http://www.mass.gov/agr/mosquito/docs/mepa/Document_2_Freshwater%20BMP%20to%20ME

PA_%20Oct_24_2008.pdf. Mass Audubon is pleased to see this document cited in the draft permit and hopes that this

manual will be widely used to improve planning and documentation of pre- and postproject conditions on freshwater

management sites. 
 

Response 

EPA acknowledges the comment.
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Comment ID 359.1.001.020

Author Name: Ricci E.

Organization: Mass Audubon

The development of a nationwide NPDES permit for these categories of pesticide applications is a positive step. Mass

Audubon recommends that the final permit include refinements regarding emphasis on IPM for all pesticide

applications, as well as additional availability of information to the public and opportunities for the public to report

adverse events. 
 

Response 

EPA agrees with the commenter and has developed the Technology-Based Effluent Limitations (TBELs) based on IPM practices

and uses the term Pest Management Measure to represent those practices used to meet the TBELs. The technology-based effluent

limitations set forth in Part 2 require the Operator to minimize discharge of pesticides to Waters of the United States. Consistent

with the control level requirements of the CWA, the term “minimize” means to reduce and/or eliminate pesticide discharges to

Waters of the United States through the use of Pest Management Measures to the extent technologically available and economically

achievable and practicable for the category or class of point sources covered under this permit taking into account any unique

factors relating to the Operators to be covered under the permit. Use of the term Pest Management Measures is intended to better

describe the range of pollutant reduction practices that may be employed when applying pesticides, whether they are structural, non-

structural or procedural and includes BMPs as one of the components. EPA is requiring Decision-Makers, who are required to

submit NOIs, to implement Pest Management Measures in order to meet the TBELs. The NOIs and the Annual Reports will be

available to the public upon request and may be available electronically. The public will also be able to report adverse incidents;

however, the permit is limited to adverse incident reporting requirements for Operators only.

 

Comment ID 377.1.001.002

Author Name: Stine James

Organization: National Rural Electric Cooperative Association (NRECA)

NRECA respects and appreciates EPA's timely efforts to develop a general permit for this issue. The abrupt need for

thousands of permits for routine use of pesticides presents huge logistical difficulties, as EPA has recognized. The draft

permit is a good attempt to manage this problem. NRECA supports the overall approach taken in the proposed general

permit and there are a number of specific provisions we support. 
 

Response 

EPA acknowledges the comment.
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Comment ID 378.1.001.001

Author Name: Dwinell Steven

Organization: Florida Department of Agriculture and Consumer Services

In general, the Department supports the permit applicability and conditions. We do recommend, however, that certain

key portions of the permit be modified in order to make the permit more likely to be effective in achieving the goals of

the Clean Water Act, and to more fully utilize the advantages provided for regulation of pesticides that already exist as a

result of the FIFRA program within the Agency and state regulatory agencies. As the Agency is aware, pesticides

applied to, over, or near water are unlike any other material regulated by the Clean Water Act in that the use of these

pesticides is already highly regulated by both the Agency and government agencies in the states. It is not reasonable to

ignore this reality when establishing permit conditions. 
 

Response 

EPA acknowledges that while application operations may already comply with FIFRA labeling requirements, these are separate

from what is required under the CWA and its implementing regulations under the NPDES program. Consistent with the CWA

statutory and regulatory provisions, the PGP requires additional measures towards protecting the environment beyond the FIFRA

label, which include technology-based and water quality-based effluent limitations. The permit clarifies that most Operators are not

required to perform duplicative actions to comply with the permit. Where an Operator is required under some other Federal, state or

local law to perform a certain activity, the Operator can cite to its actions to comply with these requirements as a means of

documenting compliance with EPA’s PGP. See response to Comment ID 218.001.002.

 

Comment ID 432.1.001.015

Author Name: Trowbridge Todd

Organization: Clarke

Finally, Clarke would like to commend EPA on the majority of the PGP that sensibly expresses the requirement for

consistent implementation of Integrated Pest Management in terms relevant to the Clean Water Act requirements. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 433.1.001.007

Author Name: Johnson Doug
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Organization: Carson Water Subconservancy District (CWSD)

In summary, CWSD understands and supports the need for safe application of pesticides but encourages EPA to keep

the general permitting process from becoming so burdensome that those responsible for noxious weed management

can no longer afford to perform this important work. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 442.1.001.012

Author Name: Schulze Carl

Organization: National Plant Board (NPB)

For people that have been forced to get individual NPDES permits for forest canopy pest control in recent years, the

general permit/NOI process will be a big improvement. Filling out the NOI form (Appendix D) will not be a difficult

burden. The NPB recommends EPA adopt IPM practices that are already in use for most projects under the draft

permit. 
 

Response 

See response to Comment ID 170.001.001. Also see response to Comment ID 359.1.001.020.

 

Comment ID 456.1.001.009

Author Name: Latham Mark

Organization: Manatee County Mosquito Control District (MCD),  Manatee County, Palmetto,  Florida (FL)

General Comment 5 - General Permits: For many reasons, the Manatee County MCD feels that the EPA made the

"right choice" by creating a General NPDES permit as opposed to an Individual permit and also by extending the permit

duration from just 1 year to the EPA proposed 5 years. These 2 proposals will make the permitting process more

efficient and will not have any corollary negative environmental impacts. 
 

Response 

EPA acknowledges the comment.
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Comment ID 468.1.001.005

Author Name: Ettinger Albert

Organization: Environmental Law and Policy Center (ELPC) and Sierra Club

It is clear under the language of The National Cotton Council v. U.S. EPA, 553 F.3d 927 (6th 2009) that pesticides

reaching the water from sources other than agricultural run-off or irrigation return should be considered point sources. 
 

Response 

The Agency acknowledges your comment.  However, as a result of the Sixth Circuit Court’s decision to vacate the 2006 NPDES

Pesticides Rule, NPDES permits will be required for point source discharges to Waters of the United States of biological pesticides,

and of chemical pesticides that leave a residue.  The definition of a point source is outside the scope of this permit.

 

Comment ID 476.1.001.001

Author Name: Mazzacano Celeste

Organization: The Xerces Society for Invertebrate Conservation

We appreciate this new legislation that enables the EPA to better sustain the provisions of the Clean Water Act and

protect aquatic ecosystems, and offer comments to help strengthen the draft PGP. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 500.1.001.029

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

ARA supports EPA's efforts to provide legal coverage to pesticide users and environmental protection. Clear and

achievable requirements will help pesticide users avoid unnecessary legal liability for pesticide uses that are clearly

exempt from the CWA and provide clear guidance where uses are liable under the CWA. 
 

Response 

EPA acknowledges the comment. To be clear, the PGP identifies those operators eligible for coverage under the PGP but does not
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describe other pesticide uses in detail that may require NPDES permit coverage but which are not eligible for coverage under the

PGP (i.e., discharges that may need coverage under an individual permit).

 

Comment ID 513.1.001.001

Author Name: Harriott Nichelle

Organization: Beyond Pesticides et al.

We are writing these comments in response to the agency's Draft NPDES Pesticide General Permit for Point Source

Discharges. Beyond Pesticides is eager for full implementation of the 2009 court decision in the case of the National

Cotton Council et al. v. EPA, which ruled to uphold the Clean Water Act (CWA) and require NPDES permits for

pesticide discharges. We urge the agency to adopt and enforce strong, meaningful regulation of pesticide applications

in order to fully protect public health and the environment. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 519.1.001.009

Author Name: Herero Maria

Organization: Valent Biosciences Corporation (VBC)

The conditions laid out in the General permit of conducting surveillance before the use of any pesticide, mandating

action thresholds and creating a Pesticide Discharge Plan, ensure the judicious use of these products. The NOI would

also notify the EPA of the possible use and would give EPA time to ensure that permit coverage is appropriate for those

activities indentified in the NOI. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 556.001.001

Author Name: Church C.

Organization:  

I applaud the new EPA regulations regarding a Pesticide General Permit (PGP) for application of pesticides that
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discharge into US waters. 
 

Response 

EPA acknowledges the comment. To be clear, this action is for issuance of an NPDES general permit, not for promulgation of new

EPA regulations.

 

Comment ID 556.001.004

Author Name: Church C.

Organization:  

Any regulation of the pesticide industry that reduces overall applications and requires a responsible attitude toward

health of people and our environment, which is essential to supporting life and health is overdue and must be

implemented.

 

The pesticide industry will no doubt raise issues in the form of scare tactics to the public such as the recent article in my

local paper that threatened the end of mosquito control (Brunswick Beacon) The industry cannot and will not monitor

itself and must come under control of the EPA whose duty it is to protect the environment for we the people. Thank you

for taking steps in the right direction. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 608.1.001.001

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

The Department supports the EPA development and continued refinement of the PGP to reduce potentially

overwhelming and duplicative reporting demands. The PGP should improve water quality and reduce cumulative effects

of pesticide application. 
 

Response 

EPA acknowledges the comment.
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Comment ID 608.1.001.057

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

The Department commends the EPA for its thorough analysis and detailed proposal to regulate the application of

pesticides over and near waters of the United States. 
 

Response 

EPA acknowledges the comment. Please note that the PGP is a NPDES general permit and is not a regulation. 

 

Comment ID 642.1.001.001

Author Name: Ruiz Virginia

Organization: Farmworker Justice

Farmworker Justice submits these comments in response to the agency's Draft NPDES Pesticide General Permit for

Point Source Discharges. Farmworker Justice supports full implementation of the 2009 court decision in the case of the

National Cotton Council et al. v. EPA, which ruled to uphold the Clean Water Act (CWA) and require NPDES permits for

pesticide discharges. We urge the agency to adopt and enforce strong, meaningful regulation of pesticide applications

in order to fully protect public health and the environment. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 652.1.001.005

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.

We believe that while the PGP is a positive step towards protecting waters of the United States from pesticide

discharges, there are several areas where stronger protections are needed. 
 

Response 

EPA acknowledges the comment.
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Comment ID 661.1.001.035

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

ARA supports EPA's efforts to provide legal coverage to pesticide users and environmental protection. Clear and

achievable requirements will help pesticide users avoid unnecessary legal liability for pesticide uses that are clearly

exempt from the CWA and provide clear guidance where uses are liable under the CWA. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 668.1.001.013

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

NOI Submission Thresholds and Automatic Coverage for Applicators: The MCD is governed by five elected officials,

four of which are actively involved in the agriculture sector. Indeed, many Wyoming conservation district elected

Supervisors are from the agriculture sector. The MCD believes pesticide applications by farmers and ranchers will

generally not be subject to the CWA or this permit, and custom (for-hire) applicators working for farmers under

farm/ranch contracts would not either.  
 

Response 

Refer to PGP Scope Response to Comment Essay. 

 

Comment ID 689.001.002

Author Name: Hougham Tom

Organization: Lamb Lake Lot Owners Association

This regulation may be a very good thing for other lakes and waterways because it doesn't take much to get a license at

the present time and the reporting requirements and regulatory oversight are probably minimal. Unfortunately, it doesn't

sound as though it will limit a potential problem on our lake as well as other waters; over-the-counter sales to the

general public. We believe the proliferation of over-the-counter chemicals is a significant issue. With a "more is better"
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attitude toward herbicides, the general public tends to over-apply when treating for weeds in order to get a complete kill.

The EPA should put more regulation on the use of chemicals in water by the general public. 
 

Response 

Regulation of the sale of pesticides is outside the scope of this permit. Refer to response to Comment ID 256-cp.001.003 for

information on how the PGP further provides resource protection.

 

Comment ID 693.001.002

Author Name: Caton William

Organization: FLORIDA FISH AND WILDLIFE CONSERVATION COMMISSION

The Draft PGP seems generally reasonable in regards to aquatic weed and algae control and Florida should be able to

implement most components under existing strategies and authorities and within existing staffing and infrastructure. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 700.001.001

Author Name: Broude Sylvia

Organization: Toxics Action Center and GreenCAPE

We are pleased that water bodies across the country will soon receive the same protections from pesticide discharges

under the Clean Water Act as they do from other point source pollutants. We hope this new permit will ultimately reduce

pesticide use for aquatic applications in lakes and ponds, aerial spraying, mosquito control and other pesticide

applications that threaten to contaminate our waterways. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 700.001.002

Author Name: Broude Sylvia
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Organization: Toxics Action Center and GreenCAPE

We urge the Environmental Protection Agency (EPA) to make the general permit as strong and inclusive as possible,

and to protect public health and the environment from adverse impacts caused by pesticide applications to water

bodies. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 711.1.001.003

Author Name: Dubois Pine

Organization: Jones River Watershed Association (JRWA)

JRWA concurs with the comments of the National Environmental Law Center, and Massachusetts Audubon Society

with whom we have worked for decades to curtail the negative impacts of mosquito spraying in our state. JRWA

believes that the requirements for permitting of pesticide applications to waters is long overdue, and the burden of

accountability through monitoring is fair to impose in order to improve environmental living conditions and the health

and productivity of our nations waters. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 725.1.001.001

Author Name: Martin-Craig Elizabeth

Organization: Pesticide Watch Education Fund et al.

We are pleased that water bodies across the country will soon receive the same protections from pesticide discharges

under the Clean Water Act as they do from other point source pollutants. We hope this new permit will ultimately

improve environmental quality for aquatic applications in lakes and ponds, aerial spraying, mosquito control and other

pesticide applications that threaten to contaminate our waterways.

 

We urge the Environmental Protection Agency (EPA) to make the general permit as strong and inclusive as possible,

and to protect public health and the environment from adverse impacts caused by pesticide applications to water

bodies. 
 

PGP Responses to Comments General statement of support

1810/31/2011 04:04 PM EDT



 

Response 

EPA acknowledges the comment.

 

Comment ID 728.001.001

Author Name: Mcgee Joan

Organization: Stony Brook-Milstone Watershed Association

The Stony Brook-Millstone Watershed Association supports the adoption of the Draft NPDES permit in order to enforce

the federal Clean Water Act, provide information for monitoring the effects of pesticides on human health, wildlife,

wildlife habitat and the environment, and provide management of pesticides which may cause deleterious effects on our

scarce water resources. Our organization has been working to protect clean water for over 60 years. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 841.001.001

Author Name: Coram Phil

Organization: The Florida Department of Environmental Protection

Overall the Environmental Protection Agency (EPA) has done a very commendable job in drafting the PGP considering

the complexity of the issues involved and time frame under which it has to have a permit in place before expiration of

the Court's stay. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 843.1.001.001

Author Name: Patel Snehal

Organization: Harris County, Texas

The Harris County Attorney's Office submits comments regarding the above-referenced matter on behalf of Harris

County. Harris County holds a joint TPDES Phase 1 MS4 Permit with three other permittees and has extensive
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experience managing pesticide applications on and near waters of the United States (U.S.) within the parameters of our

existing Permit. Also, Harris County's Public Health Environmental Services (HCPHES) as a local public health

department routinely uses pesticides while conducting ground and aerial spraying activities in areas where vector borne

diseases such St. Louis Encephalitis (SLE) and West Nile Virus (WNV) have been confirmed in the mosquito and/or

avian population through disease surveillance.

 

We appreciate the opportunity to provide comments and we believe a NPDES general permit, as proposed, is an

appropriate strategy to manage pesticide discharges on or near waters of the U.S. and to satisfy requirements of the

Clean Water Act (CWA). We understand that this NPDES proposed permit is only effective in areas where EPA is the

NPDES permitting and delegated states are responsible for issuing permits in their jurisdictions (see also No.5,

Frequently Asked Questions on EPA's Draft NPDES Pesticides General Permit).

 

However, this proposed permit when approved can serve as a template for delegated states. We believe that under the

terms of the proposed permit, MS4 permittees such as ourselves are ineligible for coverage under this general permit

and that is the main clarification we seek. Notwithstanding our position, we also submit specific comments to strengthen

or clarify the permit for those it will cover. 
 

Response 

Non-agricultural stormwater runoff that may contain pesticides would not be eligible for coverage under the PGP, and is not

required to obtain NPDES permit unless it was already required to do so prior to the Sixth Circuit decision or EPA designates a

source for future stormwater permitting. Existing stormwater permits for construction, industry , and municipalities already address

pesticides in stormwater. Thus, stormwater runoff is either: (a) already required to obtain NPDES permit coverage as established in

section 401(p) of the CWA or (b) classified as a discharge for which NPDES permit coverage is not currently required. The

regulations that specify what types of stormwater requires NPDES permits can be found in 40 CFR §122.26.

 

EPA disagrees with the commenter's statement that Counties responsible for managing stormwater pursuant to an MS4 permit are

ineligible for coverage under the PGP. Refer to the PGP Comment Response Scope Essay.  for a discussion of the implications of

the PGP on stormwater discharges. To be clear, a direct application of pesticides to waters of the United States is not considered

stormwater and thus is generally not covered under an MS4 permit. PGP coverage is available for those discharges as long as they

fall within one of the four use categories eligible for coverage under the PGP.
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OPP - GENERAL STATEMENT OF OPPOSITION -  PERMIT IS TOO

STRINGENT/PERMIT IS NOT SUFFICIENTLY STRINGENT

Comment ID 172-cp.001.002

Author Name: Fowler Brad

Organization: Sky Farmer Ag Services Inc.

Get a damn backbone and stand up to these green freaks and do what's right for America. Where do these people get

their money to push for these bone headed laws? Do the right thing on this and fight against it. 
 

Response 

As discussed in the Fact Sheet (Section I.6), on November 27, 2006, EPA issued a final rule (2006 NPDES Pesticides Rule)

clarifying two specific circumstances in which an NPDES permit was not required to apply pesticides to or around water. On

January 7, 2009, the Sixth Circuit vacated EPA’s 2006 NPDES Pesticides Rule and held that the CWA unambiguously includes

“biological pesticides” and “chemical pesticides” with residuals within its definition of “pollutant.”  National Cotton Council of

America v. EPA, 553 F.3d 927 (6th Cir., 2009). As a result of the Court’s decision to vacate the 2006 NPDES Pesticides Rule, at

the end of the two-year stay, NPDES permits will be required for discharges to Waters of the United States of biological pesticides,

and of chemical pesticides that leave a residue.  In response to the Court’s decision, EPA has decided to issue this NPDES Pesticide

General Permit (PGP) to cover certain discharges resulting from pesticide applications.  EPA recognizes that FIFRA provides a

range of environmental protection for the use of pesticides, and FIFRA requirements remain applicable.  However, the CWA

imposes distinct requirements to protect water quality (e.g., technology and water quality based effluent limitations, monitoring and

reporting requirements, standard and special conditions, etc.) and, as explained in the Fact Sheet, the PGP implements NPDES

program requirements in a reasonable manner to address the specific pesticide applications covered.  EPA notes that in the final

permit the Agency has revised the applicability of certain permit requirements to better correlate these requirements with decision-

making responsibility and the potential to impact to surface waters.  These changes will reduce the burden on numerous entities

while complying with the CWA. For example, thresholds levels for the submittal of an NOI have increased in the final permit, and,

in general, for-hire Applicators who are not Decision-makers as defined in Appendix A of the permit, are not required to submit

NOIs.  In addition, under the final PGP only a Decision-maker required to submit an NOI and who is a Large Entity is subject to

annual reporting and PDMP requirements.  Overall, EPA’s economic analysis estimates that the annual costs of the final permit are

approximately half of the costs of the proposed permit (see response to Comment ID 234.1.001.007). The PGP protects water

quality and through its tiered structure it will continue to allow for the proper use of pesticides in and around aquatic settings, which

will serve both pesticide-related businesses and consumers. General permits streamline numerous aspects of the permitting process.

 

Comment ID 175.001.001

Author Name: Copeland, Jr. D.
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Organization:  

The proposed new regulatory requirements of the subject docket No. are absolutely ABSURD! As a homeowner with a

pond that I maintain in pristine condition (with the help of a licensed lake and pond management company), and in

which I maintain an abundance of fish and other wildlife, I am completely against these new regulations. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 176.001.002

Author Name: Nagelmakers T.

Organization:  

Please do not proceed with this legislation as we have invested much time, money, and energy into making our pond

the thriving habitat that it is today and this legislation would be a major step backward. 
 

Response 

The PGP is not legislation.  See response to Comment ID 172-cp.001.002.

 

Comment ID 184.001.001

Author Name: Heins J.J.

Organization:  

Please do not pass Docket ID No. EPA-HQ-OW-2010-0257. This docket imposes impossible restrictions that will have a

negative impact on maintaining clean water and the negative impact of passing this will far outweigh any benefits. It will

result in causing bodies of water to become breeding habitats for mosquitoes, decrease water circulation and

oxygenation that is vital to healthy plant life, aquatic life and wild life and drastically increase the use of well water for

irrigation that will deplete our aquifers. Please consider all the negative impacts of this docket relative to the gains which

are few. 
 

Response 

See response to Comment ID 172-cp.001.002.
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Comment ID 190-cp.001.001

Author Name: Batt Roger

Organization: Idaho Eastern Oregon Seed Association

The Idaho Eastern Oregon Seed Association, representing over 135 individual local, state and global seed companies

and affiliated agricultural organizations is opposed to many proposed regulations within the current NPDES DRAFT

published on June 4, 2010 including: 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 196-cp.001.001

Author Name: Anonymous Anonymous

Organization:  

I now know that the EPA is out of touch with U.S. Agricultrue, not to mention "Reality". The people who make these

rules and regulations obviously have no understanding or knowledge of the issues faced with controlling "PESTS".

 

It is a constant "WAR" against weeds, insects, diseases, rodents, and other forms of "PESTS"; (The big one being

{Ignorance}). We are safer today,pertaining to: ecology, worker protection and consumer; than the majority of other

countries of the world. And safer today compared to 10, 20, 30, 60 years ago, pertaining to the use of pesticides... The

way to get even farther from there use, is by biotecnology innovation. "Sience", gentleman and ladies is the key to our

future, NOT MORE REDICULASE RULES 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 198-cp.001.001

Author Name: Unknown Unknown

Organization: Agri-Tech Aviation

Aerial Application and Ground application are critical parts in todays ag practices. Without custom application the US

our farms would not be able to produce the yeild need to feed, fuel and cloth our countries citizens and the citizens of

the world.

PGP Responses to Comments General statement of opposition -  Permit is too stringent/Permit is not sufficiently stringent

2310/31/2011 04:04 PM EDT



 

 

Everyone seems to be trying to solve the problems with more laws and regulations and that is not the answer. Instead

use the current rules and regulations in place to monitor the people and business that are causing the problems at

hand. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 200.001.001

Author Name: Heins K.

Organization:  

Please do not pass Docket ID No. EPA-HQ-OW-2010-0257. This docket imposes impossible restrictions that will have a

negative impact on maintaining clean water and the negative impact of passing this will far outweigh any benefits. It will

result in causing bodies of water to become breeding habitats for mosquitoes, decrease water circulation and

oxygenation that is vital to healthy plant life, aquatic life and wild life and drastically increase the use of well water for

irrigation that will deplete our aquifers. Please consider all the negative impacts of this docket relative to the gains which

are few. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 209.001.005

Author Name: Potter Reid

Organization: Lakeland Dusters-Aviation, Inc.

We are opposed to the EPA connecting thousands of decision-makers and for-hire applicator together in a legal "co-

permitting" web of joint performance, record keeping and reporting requirements that will expose all of us to "joint and

several" legal jeopardy through citizen suits and agency regulatory actions. 
 

Response 

See response to Comment ID 279.1.001.004.
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Comment ID 211-cp.001.001

Author Name: Anonymous Anonymous

Organization:  

As I understand this proposal, farm ditches and canals are considered "waters of America" and subject to

unenforceable and unrealistic regulation. American farmers can not continue to be targeted with ridiculous legislation,

unnecessary expenses, and exposed to frivolous lawsuits by Radical Environmentalists. Our economy can not afford

legislation that unnecessarily targets industries that are keeping our country strong. "A house divided against it's self

can not stand!" 
 

Response 

Please refer to the PGP Comment Response Waters of the United States Essay. Also see response to Comment ID for 567.1.001.001

for terrestrial pesticide applications and Comment ID 172-cp.001.002.

 

Comment ID 214.001.001

Author Name: Wise J.

Organization:  

I HAVE BEEN AN AERIAL APPLICATOR FOR 31 YEARS AND IT SEEMS AS IF WE ENCOUNTER NEW PROBLEMS

OR MIGHT BE PROBLEMS EVERY YEAR AND THE GOVERNMENTS ANSWER HAS ALWAYS BEEN TO CREATE

ANOTHER PERMITTING PROGRAM OR EVEN ANOTHER AGENCY TO REGULATE WHAT IS ALREADY BEING

REGULATED BY THE LABEL ON THE PRODUCTS WE APPLY BY AIR. WHY DO WE KEEP DOING THIS OVER

AND OVER WHEN THE GOVERNMENT SEEMS TO BE SPENDING INTO A DEBT THAT WILL TAKE DECADES 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 219-cp.001.003

Author Name: Peterson Ken

Organization: Peterson Aerial Spraying

I suggest that the entire law be thrown out and we continue to do business the way we always have, and give the power

to regulate pesticides back to the EPA. 
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Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 220-cp.001.004

Author Name: Erickson Michael

Organization: The McGregor Company

Agriculture has already been regulated to a point of low or no profitability. Our food supply is at stake. This is bad policy.

Throw it out. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 221-cp.001.001

Author Name: Goodband Gregory

Organization: Plymouth County Mosquito Control Project, Commonwealth of Massachusetts

We provide a much needed public health service and feel the further regulation will probably make our program extinct.

If this is your intent than may the almost certain death of many of our elderly and infant citizens be on your head. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 224-cp.001.001

Author Name: Clinton T.

Organization: Crookham Company

The agricultural industry has adopted pesticide standards that already work, and are in place under FIRA.  We have

used Integrated Pest Managment Strategies for over 2 decades that have proven to be effective, and this has been

monitored by the EPA. Adoption of the EPA's proposed Non Pollutant Discharge Elimination System (NPDES) is

unnecessary, and unacceptable to our agricultural industery 
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Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 227.001.001

Author Name: Brookshire Derek

Organization: Aquatic Nuisance Plant Control, Inc.

I have been a small business owner for 10 years and have been in the Aquatic Plant and Pesticide Management

business for 20 years. I feel that the permitting system we have through the State of Michigan is tough enough as it is

and now we are looking at a federal permit that people may not be able to afford because of all the monotoring

involved. I am afraid we may see our customers, who have already told me, doing there own tmts. You would think the

EPA would think twice about this because they (the homeowners) are not trained professionals. We hope that you

reconsider this permit. 
 

Response 

See response to Comment ID 172-cp.001.002 and 315.1.001.021.

 

Comment ID 228.001.001

Author Name: Mccay S.

Organization:  

To show our support for the Silver Lake. my boyfriend and I decided to join the Silver Lake Property Owners

Association this year. As a member. I am greatly concerned to hear about the proposed herbicide restrictions. lf the lake

does not get treated the ecosystem will be thrown off and the lake will no longer function. If the lake does not get

treated then membership to the association will decline (because swimming is unsafe, mosquitos will be intolerable. and

it will be unsafe for boating). This means that there will be no money or association to care for the lake. I would be

devistated to see the lake that my mother grew up on and that her father built his house on turn inlo a stagnant, unused

body of water. Please do not pass this law . 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 231.1.001.002
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Author Name: Jones Stan

Organization: Top Hat Ag. LLC.

If this permitting system becomes law it will limit the production of affordable food and fiber in the U.S. 
 

Response 

See response to Comment ID 172-cp.001.002 and 283.1.001.002.

 

Comment ID 237-cp.001.004

Author Name: Feller Larry

Organization: South Carolina Aquatic Plant Management Society

FIFRA was enacted by Congress to manage all aspects of pesticide registration, sales and use. Be that as it may, this

NPDES General Permit represents a heavy handed and universally punishing approach to solving a problem that arose

due to specific misuse of pesticides by a few. Thousands of applications of pesticides are made each year to restore

beneficial uses of water resources by decreasing or eliminating pests. 
 

Response 

See response to Comment ID 172-cp.001.002 and 218.001.002.

 

Comment ID 240-cp.001.007

Author Name: Harmon Lynn

Organization: American Falls Reservoir District No. 2, Shoshone,  Idaho (ID)

We presently comply with the label on the product, in compliance with FIFRA. The FIFRA label ensures that the

environment is protected. It is heavily regulated. The general permit will not improve the environment beyond what we

have been doing under FIFRA for more than 35 years. 
 

Response 

See response to Comment ID 172-cp.001.002 and 218.001.002.

 

Comment ID 245.1.001.008
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Author Name: Kiester Ronald

Organization: South Board of Control (SBOC)

Agriculture is a stimulus for the world and needs all the help in all areas to run efficient and cost affective. More

regulations are the last thing these area farmers need in order to continue operation. 
 

Response 

See response to Comment ID 172-cp.001.002 and 283.1.001.002.

 

Comment ID 247.1.001.005

Author Name: Shelley Rodney

Organization: Whirlwind Aviation Inc.

We are opposed to the EPA linking us, the aerial applicators, with the thousands of decision-making entities in a legal

"co-permitting" web of joint performance, recordkeeping, and reporting requirements that will expose us to legal

jeopardy through citizen suits and agency regulatory actions. This permitting process will jeopardize our ability to do

business and open the door to paper-work violations and citizen lawsuits. 
 

Response 

The final PGP specifies requirements for Operators, which include Applicators and Decision-makers. Under the permit all

Operators are either Applicators, Decision-makers, or both.  EPA notes that in the final permit the Agency has revised the

applicability of certain permit requirements to better correlate these requirements with decision-making responsibility and the

potential to impact to surface waters. Also see response to Comment ID 279.1.001.004 regarding “joint and several” liability.

 

Comment ID 251.1.001.002

Author Name: Marks Nicole

Organization: Town of Carolina Shores, Carolina Shores, North Carolina (NC)

At a time when our economy is so greatly depressed, incomes being stifled, it is unacceptable to add additional burden

by placing mosquito control under these water regulations. 
 

Response 

See response to Comment ID 172-cp.001.002.
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Comment ID 251.1.001.005

Author Name: Marks Nicole

Organization: Town of Carolina Shores, Carolina Shores, North Carolina (NC)

Many residents depend on local mosquito control agencies to provide for their best interest by controlling these vectors.

Additional cost of personnel/equipment may force these agencies to either reduce or eliminate their services. Protection

of the public health should take precedence over the possibility of a minor source of water pollution. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 257-cp.001.002

Author Name: Maxwell Roy

Organization: Emmett Irrigation District

EPA's proposed NPDES permits will add additional costs, record keeping, water monitoring and possibly increase the

risk of overtopping of ditches and loss or irrigation water. 
 

Response 

See response to Comment ID 172-cp.001.002 and 211-cp.001.001.

 

Comment ID 257-cp.001.005

Author Name: Maxwell Roy

Organization: Emmett Irrigation District

This district has been using aquatic herbicides for the past 35 years in compliance to the label provided by FIFRA. It

has done so without incident or any accidents. To require additional constraints or regulations by requiring NPDES

permits will do nothing but cost our district time and money with no forseeable benefit. EID hereby respectfully requests

that EPA withdraw its proposed NPDES permit. 
 

Response 
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See response to Comment ID 172-cp.001.002 and 218.001.002.

 

Comment ID 270-cp.001.005

Author Name: Comment Public

Organization:  

I truly believe that if the restrictions are too tight on small businesses and the individuals that hire us, they will find other

avenues to treat their bodies of water illegally. This will totally defeat the purpose of managing our water bodies

effectively if an individual decides to put in a product that is not approved for aquatic use and thus resulting in

tremendous adverse affects on the environment. (i.e. fishkill) 
 

Response 

EPA acknowledges commenter but believes the permit is reasonable and meets the requirements of the Clean Water Act.  Illegal

treatment risks CWA and FIFRA liability as well as damage to the resource. See response to Comment ID 172-cp.001.002.

 

Comment ID 286.1.001.011

Author Name: Fiess David

Organization: Fort Wayne-Allen County Department of Health (DOH),  Indiana (IN)

I understand the need to reduce the amount of chemicals entering the waterways of the United States. When the

mosquitocides, however, have been studied and allowed by the Environmental Protection Agency to enter the

waterways to control mosquitoes, I do not feel another layer of possibly redundant regulation is necessary. 
 

Response 

See response to Comment ID 172-cp.001.002 and 218.001.002.

 

Comment ID 292.1.001.016

Author Name: Lewis Trent

Organization: PondMedics Incorporated, North Texas Hydrologists, Incorporated

Over the last few weeks, I've enjoyed meeting each of you within the Agency working on this project. It's apparent from

my standpoint that you did not know the magnitude of the industry, people and water resource your action is affecting.

This should be clearer to you know just how far you've overstepped your bounds in the way the PGP is currently written.
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I fear your actions will lead to the demise of a niche, cottage industry of aquatic weed control. 
 

Response 

See response to Comment ID 478.1.001.001.

 

Comment ID 296.1.001.015

Author Name: Delaney Tom

Organization: Professional Landcare Network (PLANET)

It is clearly obvious from these requirements that this process is so complicated and contradictory that the old adage of

unintended circumstances will apply as its affect to thousands of EPA-certified ornamental and turf applicators and

businesses. They are in fact the largest category of certified applicators in the country. Presently, they all have

problems determining if they are in or out of these requirements. This will be a nightmare and a train wreck all at the

same time. 
 

Response 

See response to Comment ID 283.1.001.001.

 

Comment ID 303-cp.001.001

Author Name: Anonymous Anonymous

Organization:  

This document has very little science to back up what growers are being asked to do. It is too restrictive and does not

make sense in many cases. While I understand that basic desire to protect the environment, I cannot understand how

the EPA can write this document when they obviously have not sought out the help and advice of those that would have

much better knowledge of pesticide application. 
 

Response 

EPA disagrees with the commenter.  EPA developed the PGP pursuant to NPDES requirements based on the best available

information regarding pesticides and water quality for the use patterns covered. The Agency consulted with numerous stakeholders

throughout the entire drafting of the permit and disagrees with commenter’s statement that this permit was written without the help

and advice of more knowledgeable persons.  Also see response to Comment ID 618.1.001.005.
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Comment ID 304.001.001

Author Name: Reed D.

Organization:  

Speaking as a commercial applicator in Southwest Montana for the past five years, I am "strongly opposed to the

proposed legislation." The proposed legislation will put Montana weed control applicators out of business. 
 

Response 

EPA does not agree. See response to Comment ID 172-cp.001.002.

 

Comment ID 310.001.002

Author Name: Colby Chuck

Organization: Lake Management Services, Inc.

Personally, I'm ashamed of our government at this point. At the same time you pass "stimulus" programs that are

supposedly meant to HELP small businesses and CREATE jobs, you are trying to EXPAND government control and

regulation, which HURTS small business and DESTROYS jobs. Think about it. How could you support such nonsense? 
 

Response 

See response to Comment ID 172-cp.001.002 and 218.001.002.

 

Comment ID 326.1.001.001

Author Name: Schertz Scott

Organization: Schertz Aerial Service Inc

The Public Notice for the Draft National Pollution Discharge Elimination System (NPDES) Pesticides General Permit for

Discharges from the Application of Pesticides to or over, including near Waters of the United States is a major concern

for farmers along with responsible retailers and applicators. This document appears to create a blueprint for the state-

lead agencies in their attempts to comply with this Court-driven pesticide policy, which appears to exceed the regulatory

authority of Federal Insecticide, Fungicide, & Rodenticide Act (FIFRA), the Clean Water Act and areas of relevance for

the Sixth Court. 
 

Response 
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See response to Comment ID 172-cp.001.002, 218.001.002 and 315.1.001.021. 

 

Comment ID 332.1.001.001

Author Name: Nunley Jeff

Organization: South Texas Cotton and Grain Association, Inc.

South Texas Cotton and Grain Association remains opposed to the Sixth Circuit Court of Appeals decision which led to

the development of the Pesticide General Permit (PGP). 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 333.1.001.002

Author Name: Kington Becky

Organization: Montana Weed Control Association (MWCA)

We have over 800 members and we are not in support of this proposed draft permit as it is currently written. We do

understand EPA has been court-ordered to implement a permit process for pesticides, but those who are drafting this

permit need to have a better understanding of the realities of current weed management. It is not something that should

be hastily drafted and implemented given the dire ramifications it may have on weed management efforts. 
 

Response 

See response to Comment ID 303-cp.001.001.

 

Comment ID 333.1.001.013

Author Name: Kington Becky

Organization: Montana Weed Control Association (MWCA)

Montana has been a leader in noxious weed management for many years; we have had strong support from our

legislators and from the public. This proposed draft permit will adversely change the face of weed management as we

know it and it will be guaranteed to set us back in our efforts to manage or eradicate Montana's number one

environmental threat. 
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Response 

See response to Comment ID 172-cp.001.002 and 218.001.002.

 

Comment ID 344.1.001.001

Author Name: Kennedy Keith

Organization: Wyoming Crop Improvement Association (WCIA)

The comments are submitted by Agrimind LLC, government affairs consultant of the Wyoming Crop Improvement

Association, (WCIA) who appreciates the opportunity to submit these public comments on EPA's proposed pesticide

NPDES general permit for pointsource applications of biological pesticides or chemical pesticides that leave a residue

when the pesticide application is for one of several selected pesticide use patterns. WCIA represents Wyoming's seed

growers and allied industries; many of our members operate irrigated farms and consequently have fundamental

concerns with the effect and implementation of the Pesticide General Permit (PGP) as drafted. We believe pesticide

applications by farmers and ranchers should not generally be subject to the CWA or this permit, and provide these

comments to support this position.

 

Context of our Comments - The draft permit will be enforced in several states and certain other areas, including the

Wind River Reservation, and forms a template for permit development and enforcement by at least 44 other states,

including Wyoming. It is the Agency's preliminary response to the 6th Circuit Court of Appeal's decision [FN 1] of

February, 2009. The Court's decision marks a preemption of the Federal Insecticide, Fungicide and Rodenticide Act [FN

2] (FIFRA) by the Clean Water Act [FN 3] (CWA) for the first time in the history of either statute. Despite EPA's

contention of no anticipated adverse economic impacts [FN 4] on applicators and decision makers ("operators"), we

believe the implementation of EPA's draft NPDES permit, as written, is most likely to trigger many costly unintended

consequences. For example, NPDES permit requirements may require the hiring of Integrated Pest Management

technicians; delay timely pesticide applications; layer burdensome planning, recordkeeping and reporting requirements

on operators during the busiest time of the year; and expose professional applicators and land managers to

unnecessary legal risks for citizen suits over potential paper work violations. The permit would link many thousands of

operators in a legal web of performance, recordkeeping and reporting requirements that will expose them to "joint and

several" legal jeopardy through citizen suits and agency regulatory actions. In many states, pesticide regulation and

enforcement may now fall under two agencies, complicating the process and adding to the financial burden of state and

local agencies, municipalities and operators.

 

CWA and FIFRA: Four months after Congress enacted the Clean Water Act (CWA) it enacted the Federal Insecticide,

Fungicide and Rodenticide Act (FIFRA) to control all aspects of pesticide registration, sales and use. In the decades

since, EPA has never issued an NPDES permit for the application of a pesticide made intentionally to target a pest that

is present in or over, including near, waters of the US. Instead, EPA has been regulating these and all other types of

applications under FIFRA, as intended by Congress. Congressional intent to this effect was clearly spelled out in the

House Committee Report for FIFRA in 1971:

 

"2. Statement of findings
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The Committee did not included in H.R. 10729 the statement of legislative findings as originally proposed in H.R. 4152.

The Committee did not take this action in derogation of the basic intent of H.R. 4152, but did so to avoid cluttering the

final statute with language which the Committee feels is interpretive of the other provisions of this legislation. It is

therefore the Committee's intent that:

 

The Congress hereby finds that pesticides are valuable to our Nation's agricultural production and to the protection of

man and the environment from insects, rodents, weeds, and other forms of life which may be pests; but it is essential to

the public health and welfare that they be regulated closely to prevent adverse effects on human life and the

environment, including pollution of interstate and navigable waters;…and that regulation by the Administrator and

cooperation by the States and other jurisdictions as contemplated by the Act are appropriate to prevent and eliminate

the burdens upon interstate and foreign commerce, to effectively regulate such commerce, and to protect the public

health and welfare and the environment." (emphasis added) H.R. Rep. #92511, 92d Cong., 2d Sess., 1314 (1971)

 

The FIFRA registration process described well by EPA in the Fact Sheet accompanying the pesticide NPDES general

permit (PGP) includes requirements for many dozens of environmental, health and safety studies to establish the

conditions under which pesticides can be legally used in the United States. Many of these studies form the basis of

EPA's use restrictions incorporated into pesticide product labels, including for those product uses covered by EPA's

PGP. EPA's 2006 final rule codified the Agency's longheld exemption from NPDES permitting of pesticides applied into

and over, including near, waters of the US when made consistent with the FIFRA label (71 Fed. Reg. 68, 483).

 

Background Considerations: In the decades since Congress enacted the CWA, EPA has never issued an NPDES

permit for the application of a pesticide made intentionally to target a pest that is present in or over, including near,

waters of the US. Instead, EPA has been regulating these types of applications through FIFRA, enacted by Congress to

control all aspects of pesticide registration, sales and use. The FIFRA registration process includes requirements for

many dozens of environmental, health and safety studies to establish the conditions under which pesticides can be

legally used in the United States. [FN 5] The many scientific studies have contributed to a great wealth of knowledge

about commercial pesticides and about their use in agricultural and nonagricultural pest control situations. Many of

these studies are required by EPA to establish the safety of pest control products use in aquatic situations. In 2006,

EPA finalized a rule [FN 6] codifying the Agency's longheld exemption from NPDES permitting of pesticides applied into

and over, including near, waters of the US when made consistent with the FIFRA label. However, this rule was widely

challenged and in February 2009, the 6th Circuit Court of Appeals vacated EPA's rule, declared "pollutants" all

biological pesticides and excess chemical pesticide residues persisting in water after completion of beneficial uses, and

required the development of a pesticide NPDES permitting program. Although EPA agreed with industry that the Court

had misapplied Chevron principles [FN 7] in deciding the case [FN 8], the Agency opposed industry's 6th Circuit en

banc and US Supreme Court certiorari petitions. In the few remaining months until the end of the 2year stay of the

Court's decision, EPA and states must implement a functional, achievable and defensible NPDES general permit for

aquatic pesticide use. This will be a difficult task for all involved. Our comments are designed to provide EPA with

insight into various key considerations, and we intend to submit the same comment to WYDEQ to inform them during

the drafting of the Wyoming PGP.

 

[FN 1] National Cotton Council of America v. EPA, 553 F.3d 927 (6th Cir., 2009)

 

[FN 2] Federal Insecticide, Fungicide and Rodenticide Act, Pub. L. No. 92516, 86 Stat. 973, 1972
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[FN 3] Clean Water Act, 33 U.S.C. 1251 et seq., 1972

 

[FN 4] 75 Fed Reg 107, 31784 June 4, 2010

 

[FN 5] See our statement on the pesticide registration process in these comments under "Other Considerations"

 

[FN 6] 71 Fed. Reg. 68, 483. November 27, 2006. The rule revised EPA's NPDES regulations to add a paragraph to the

list of discharges in 40 C.F.R. 122.3 that do not require NPDES permits. 71 Fed. Reg. at 68,492. The rule covered the

application of pesticides, "consistent with all relevant requirements under FIFRA (i.e., those relevant to protecting water

quality)," in the following two circumstances: (1) The application of pesticides directly to waters of the US in order to

control pests. Examples of such applications include applications to control mosquito larvae, aquatic weeds, or other

pests that are present in waters of the US. (2) the application of pesticides to control pests that are present over waters

of the US, including near such waters, where a portion of the pesticides will unavoidably be deposited to waters of the

US in order to target the pests effectively; for example when insecticides are aerially applied to a forest canopy where

waters of the US may be present below the canopy or when pesticides are applied over or near water for control of

adult mosquitoes or other pests. Ibid. (40 C.F.R. 122.3(h)). EPA further concluded that "if there are residual materials

resulting from pesticides that remain in the water after the application and its intended purpose (elimination of targeted

pests) have been completed, these residual materials are … pollutants under CWA section 502(6) because they are

wastes of the pesticide application." 71 Fed. Reg. at 68,487. EPA explained however, that such applications "do not

require NPDES permits" because, "while the discharge of the pesticide is from a point source (generally a hose or an

airplane), it is not a pollutant at the time of the discharge…Instead the residual should be treated as a nonpoint source

pollutant." Ibid.

 

[FN 7] Chevron, U.S.A., Inc. v. NRDC, 467 U.S. 837 (1984)

 

[FN 8] Brief for the Federal Respondent in Opposition. USSC #09533 and #09547. CropLife America et al., Petitioners v

Baykeeper, et al.; American Farm Bureau Federation et al., Petitioners v Baykeeper, et al., On Petition for a Writ of

Certiorari, U.S. Supreme Court. 
 

Response 

Prior to the 2006 NPDES Pesticides Rule, EPA’s long-standing policy was that an NPDES permit was not required for forest pest

control activities.  This policy was codified in the 2006 rule that stated pesticides applied consistently with FIFRA do not require an

NPDES permit in certain circumstances, including the aerial application of insecticides to a forest canopy.  71 Fed. Reg. at 68,482.

In vacating the 2006 NPDES Pesticides Rule, the Sixth Circuit Court of Appeals held that “dischargers of pesticide pollutants are

subject to the NPDES permitting program in the Clean Water Act.”  The National Cotton Council of American, et. al. v. EPA, 553

F.3d 927, 940. Therefore, all dischargers of pesticide pollutants where part of the discharge enters waters of the U.S. need to obtain

NPDES permits. See response to Comment ID 336.1.001.001, regarding state-issued permits; Comment ID 282-cp.001.003,

regarding pre-emption of FIFRA; Comment 234.1.001.007, regarding burden associated with the PGP; and Comment ID

279.1.001.004, regarding “joint and several” liability. 
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Comment ID 364.1.001.004

Author Name: Schmidt J.

Organization:  

Putting this "insult" to our discipline from this judicial decision aside, I do recognize EPA's legal obligation to create at

least some framework for compliance. However, it is my opinion that the Agency's resultant Draft NPDES PGP imposes

unnecessary requirements, restrictions and a lack of clarity beyond the 6th Circuit Court mandates. Having been

involved with the drafting of the RISE and AERF NPDES PGP comment letters, I concur with the points and details

provided in their final submission. A number of these are reiterated and re-emphasized from a personal perspective as

follows: 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 373.001.005

Author Name: Unknown Unknown

Organization:  

The proposed NPDES regulations will not only increase the financial and administrative burdens places on lake

management professionals, reduce the available tools to protect and improve aquatic resources, and limit available

applications and increase costs for consumers. To that end, the regulations will not improve the ability improve our

environment, as existing comprehensive systems to facilitate aquatic plant management are already in place. I oppose

the draft NPDES regulations and strongly urge EPA to not move forward with its proposed language. Any further action

could have significant impacts on our aquatic resources, consumers, and businesses. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 382.1.001.004

Author Name: Thomas Rod

Organization: Thomas Helicopters, Inc.

I believe the status quo is working while spilling more ink will do little or nothing to improve the work being done right

now. 
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Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 404-cp.001.003

Author Name: Cope R.

Organization:  

In short, the proposed regulations are simply a terrible idea that will have deleterious short- and long-term effects on our

people, our land, and our environment. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 405.001.002

Author Name: Overton Todd

Organization: Overton Fisheries, Inc.

Our company currently supports 6 full time employees and contractors and has supported many high school students

via part-time employment.

 

 We have been certified as aquatic pesticide applicators for at least 10 years. We have never experienced any

violations during this time frame. We have indeed witnessed incidents of abuse of aquatic pesticides, but that is

normally a result of individual consumer misuse of product. Our presence as licensed aquatic management

professionals serves to limit misuse of labeled aquatic pesticides. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 412.1.001.004

Author Name: Reed John
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Organization: Reed's Fly-On Farming

In my opinion, it is time for governmental agencies and the American public to recognize and appreciate the fact that

America's safe, affordable, abundant, and sustainable supply of food, fiber, and bio-fuel cannot be taken for granted.

Unnecessarily adding regulatory burdens on production agriculture will have a devastating effect on our capacity to

provide these basic necessities to Americans. The population of the world is growing at an unprecedented rate, and our

long term responsibilities should be to increase production, not hinder it. Those who demand a risk-free society will

learn to respect hunger if they succeed. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 419.1.001.001

Author Name: Perry Louie

Organization: Georgia Cotton Commission

We are very opposed to the Sixth Circuit Court ofAppeals' decision which resulted in the development of the Pesticide

General Permit (PGP). Frankly, we are surprised and disappointed EPA didn't appeal their ruling since such applicat

ions are suffic iently and effect ively regulated under The Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA). 
 

Response 

See response to Comment ID 172-cp.001.002 and 419.1.001.001.

 

Comment ID 422-cp.001.001

Author Name: Wiley, Jr. Herschel

Organization: Sumter County Mosquito Control, Florida

The importance of mosquito control (disease control), in Florida is crucial for public health and safety, and requires a

well developed strategical control plan, the draft permit as stands, will harbor those efforts. 
 

Response 

See response to Comment ID 172-cp.001.002.
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Comment ID 434.001.001

Author Name: Little Sam

Organization: Jefferson County, Montana (MT)

The first comment I have is - this whole system is being written by people who have little or no concept of reality or

bureaucrats with nothing productive to do. 
 

Response 

Since the Sixth Circuit Court’s decision, EPA has been working closely with states (as co-regulators) and other stakeholders (e.g.,

numerous industry and environmental groups) to develop this permit with the goal of not causing undue burden upon pesticide

applicators; of not including redundant requirements from those already in effect under existing laws, regulations, and permits; and

providing a permit that complies with the CWA statutory and regulatory requirements. Working with these states and stakeholders

provided EPA with the information necessary to develop a permit that minimizes the burden, while complying with the

environmental protection measures required under CWA.

 

Comment ID 437.1.001.001

Author Name: Sumner Lewis

Organization: U.S. Army Corps of Engineers

Mobile District, U.S. Army Corps of Engineers is opposed to the proposed rule. 
 

Response 

EPA acknowledges the comment. EPA clarifies that this action is a permit, not a rule.

 

Comment ID 439.1.001.017

Author Name: Ferguson Joseph

Organization: DeAngelo Brothers, Inc.

DBI has grave concerns that the NPDES PGP as it is currently drafted ignores established scientific facts concerning

the use of pesticides, threatens to cause severe economic and environmental harm to property owners, applicators and

the general public, and cannot realistically be implemented in the manner or time frame suggested in the NPDES PGP.  
 

Response 
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See response to Comment ID 303-cp.001.001.

 

Comment ID 441.1.001.001

Author Name: Nelson Beth

Organization: Minnesota Cultivated Wild Rice Council (MCWRC)

The MCWRC supports the exclusion of pesticides that may directly or indirectly come in contact with wetlands, ditches

or other waters of the U.S. as a result of farm applications. MCWRC strongly opposes the inclusion of farm applications

in the NPDES general permit as it would circumvent the authority of the Federal Insecticide, Fungicide and Rodenticide

Act (FIFRA) and the intent of Congress in passing it. Pesticide use labels required by FIFRA contain language that

sufficiently address issues set forth in the current NPDES general permit. 
 

Response 

The PGP does not exclude all pesticide applications as a result of farming activities from being eligible for coverage under the PGP.

 Please note, that only those discharges that are a result of irrigation return flow or agricultural stormwater are exempt from needing

an NPDES permit under the CWA. Please refer to the PGP Comment Response Waters of the United States Essay and responses to

Comment IDs 283.1.001.002 and 567.1.001.001.

 

Comment ID 455.1.001.001

Author Name: Howell Bradford

Organization: Applied Biochemists

We have significant concerns with the direction the EPA has taken with respect to the Draft PGP resulting from the 6th

Circuit Court decision. In We feel the Agency has gone well beyond compliance with the rulings set forth by the Court in

attempting to restrict and enforce these judicially mandated regulations falling under the CWA.   
 

Response 

EPA acknowledges the comment.

 

Comment ID 456.1.001.002

Author Name: Latham Mark

Organization: Manatee County Mosquito Control District (MCD),  Manatee County, Palmetto,  Florida (FL)
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We feel that the additional regulatory layer added by NPDES-permitting will increase the workload to our program while

adding no environmental benefits. All insecticide applications taking place are already highly regulated through FIFRA

and will continue to be regulated by FIFRA after April 9, 2011. As such, all of the environmental safe-guards offered by

FIFRA will continue to remain in place. NPDES will simply be an additional and unnecessary regulatory permit that will

add no environmental benefit over FIFRA. There will be no additional environmental safeguards offered by NPDES nor

will NPDES alter the way that the Manatee County MCD applies insecticides in terms of rates, volumes, timing of

applications and/or modes of application. All of these decisions will continue to be made in accordance with FIFRA. In

summary, as currently proposed, NPDES will have little regulatory effect on how the Manatee County MCD "does

business" or change our already high level of professionalism for the betterment of the environment and effective

mosquito control practice. We hope to soon see a Legislative-fix to the Clean Water Act clarifying the intent of pollutant-

control. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 462.1.001.010

Author Name: Scott David

Organization: Office of the Indiana State Chemist (OISC)

OISC feels that it is important to propose a reasonable regulatory requirement that is crafted to achieve the objective of

continued water quality protection, and thus instill public confidence, rather than create an administrative paper work

program fashioned after other activities designed for discharges of waste pollutants to water. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 485.1.001.003

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

We ask the Agency to be mindful that if the regulation becomes too cumbersome and cost prohibitive, the end result

could be self treatment that, is treatment by the various stakeholders that now employ trained, certified and professional

business entities. 
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Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 488.1.001.002

Author Name: Cadman Sollie

Organization: Wyoming Weed and Pest Council

The Council recognizes that the proposed NPDES general permit for point source discharge from the application of

pesticides is in response to the Sixth Circuit Court ruling and is not being implemented voluntarily by the US EPA.

However, the Council has some strong concerns with the current draft of the permit and the impacts the various

requirements will have on invasive species control programs and vector control programs (i.e. West Nile virus mosquito

control). 
 

Response 

EPA acknowledges the comment. 

 

Comment ID 490.1.001.005

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

The industry does not support many of the assumptions made in the economic analysis of the PGP. Industry research

shows that small entities are involved in aquatic applications in Alaska, Idaho, Massachusetts, New Hampshire, New

Mexico and Oklahoma, contrary to the Agency assumption that large entities performed the majority of aquatic pesticide

applications in these states. 
 

Response 

EPA recognizes that small entities conduct pesticide applications and in fact has modified the PGP requirements to reduce the

burden on many small entities while complying with the NPDES regulations. For example, EPA developed a Pesticide Discharge

Evaluation Worksheet (PDEW) as a new requirement for small entities to reduce burden on this group from the previous

requirement of developing a pesticide discharge management plan (PDMP). In addition, EPA has increased the NOI thresholds

(which reduces the number of entities subject to submitting an NOI) and does not require an annual report from small entities. 

 

Comment ID 503.1.001.020
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Author Name: Dulla Chuck

Organization: Vector Borne Disease Prevention,  Marion County (Indianapolis) Health Department (MCHD) Mosquito Control

In summation, MC would like to stress the importance of the public health aspect of mosquito control programs and

operations. Our fear is that too stringent of a permit will lead to the demise the Marion County Mosquito Control

program, as well as most other programs around the country.

 

Our program currently enjoys the support of the vast majority of our county population (close to one million citizens). We

have performed mosquito control the correct way for over 30 years, and I personalyl feel our industry has been unfairly

singled out for reasons unknown to me (the amount of lawn-care and agricultural chemicals put in the environment and

water-ways make what we use miniscule). 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 514.1.001.002

Author Name: Carlock John

Organization: Hampton Roads Planning District Commission

Similarly, local mosquito control programs are already highly regulated and necessary to ensure public health.

Additional regulatory requirements would not aid in an improved program. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 529.001.005

Author Name: Vassilaros T.

Organization:  

I oppose the draft NPDES regulations and strongly urge EPA to not move forward with its proposed language. Any

further action could have significant impacts on our aquatic resources, consumers, and businesses. 
 

Response 
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See response to Comment ID 172-cp.001.002.

 

Comment ID 530.001.004

Author Name: Wierzbicki G.

Organization:  

I oppose the draft NPDES regulations and strongly urge EPA to not move forward with its proposed language. Any

further action could have significant impacts on our aquatic resources, consumers, and businesses. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 531.001.005

Author Name: Kornuta N.

Organization:  

I oppose the draft NPDES regulations and strongly urge EPA to not move forward with its proposed language. Any

further action could have significant impacts on our aquatic resources, consumers, and businesses. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 536.001.004

Author Name: Sodolak M.

Organization:  

I adamantly oppose the current draft NPDES regulations and strongly urge the EPA not to move forward with the

proposed language. 
 

Response 

See response to Comment ID 172-cp.001.002.
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Comment ID 538.001.001

Author Name: Johnson, Iii M.

Organization:  

If the intent of these rules is to provide protection to the aquatic environment that is not now being provided under the

present EPA rules, then these are possibly the most counterproductive rules imaginable. Please check with other

departments of your own agency to be told that one of the main detriments to our native environment and endangered

species is the proliferation of invasive, exotic species. Your proposed NPDES rules will rob us of the means to control

such species as the Zebra Mussel, Corbicula Clam, Asian Carps, Hydrilla, Water Hyacinth, Giant Salvinia, Alligator

Weed and many others. No matter the intent of the courts or of these rules, the truth is these rules will degrade our

environment, deprive the professionals of the tools to protect the environment, and negate the efforts of invasive

species management that have preserved our environment these many years. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 539.001.004

Author Name: Moskal M.

Organization:  

The proposed NPDES regulations will not only increase the financial and administrative burdens places on lake

management professionals, reduce the available tools to protect and improve aquatic resources, and limit available

applications and increase costs for consumers. To that end, the regulations will not improve the ability improve our

environment, as existing comprehensive systems to facilitate aquatic plant management are already in place.

 

I oppose the draft NPDES regulations and strongly urge EPA to not move forward with its proposed language. Any

further action could have significant impacts on our aquatic resources, consumers, and businesses. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

 

Comment ID 541.001.001
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Author Name: Kent S.

Organization:  

The message below is a very comprehensive agrument against implementing

the proposed new regulations. From a homeowner whose property enjoys the benefit of a well maintained man made

retention lake that is teeming with fish and turtles, this resource is very valuable to those whose residence has

sustainable value due to it's presence.

 

Making it more difficult, more costly, and more time consuming to keep the quality we already enjoy, will have a

seriously negative impact to all those involved.

 

Without the ability to control the growth of algae and other undesirable vegatation quickly, efficiently, and economically,

the quality of these resources and the value of the properties enjoying same will be seriously impacted. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

 

Comment ID 541.001.007

Author Name: Kent S.

Organization:  

I oppose the draft NPDES regulations and strongly urge EPA to not move forward with its proposed language. Any

further action could have significant impacts on our aquatic resources, consumers, and businesses. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

 

Comment ID 542.001.002

Author Name: Boyer R.

Organization:  

I strongly urge you to reconsider the proposed regulations and I would like to thank you for allowing me to comment.  
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Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 543.001.004

Author Name: Collins R. And P.

Organization:  

Please allow property owners, like us, to continue to be able to make decisions for our own property, especially when

the products used are administered by people who have worked hard to protect the environment and not overuse. 
 

Response 

See response to Comment ID 201.1.001.002.

 

Comment ID 544.001.004

Author Name: Crider, Iii M.

Organization:  

Please don't punish the educated applicators that are on the front lines of protecting the enviroment. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 546.001.004

Author Name: Bishop W.

Organization:  

Some may say that many of these aquatic products are toxic chemicals and they are absolutely correct; in the sense

that they are designed to go in and kill, suppress or otherwise mitigate harmful infestations of algae or plants. Even if it

comes down to being the lesser of two evils, look at the devastation that has and will occur from doing nothing. I urge

you to consider if you had a bacterial infection, would you not take action and hope for the best? or would you go in with

a product designed to kill it and make you better (even if some of the good bacteria was taken out also). But now your

precious drinking water resource is overtook with a potential toxin-producing and/or taste and odor compound
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producing alga (cyanobacteria), and you restrict use of products to help clean it up, or allow it to continue at will while

we fight through the red tape. I plead with you to consider potential human health risks, many documented deaths from

these toxins have been recorded (much research is ongoing and needs to be done to reveal their full effects, but its not

pretty), and the efficiency of water treatments plants at decreasing concentrations of these secondary compounds is

low, often much less than 50% reduction. We must control in the source water. Keeping our water clean is vital to our

health and way of life, i plead with you not to restrict products or penalize people seeking to clean it up and manage for

beneficial use. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 557.001.004

Author Name: Peters J.

Organization:  

We urge you not to enact these measures. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 562.001.005

Author Name: Garner J.

Organization:  

Please consider the majority of the nation, before a select few. History tells the story of invasive species, that were not

controlled, and the results are still present today. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 569.1.001.002

Author Name: Reed Marilyn
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Organization: Pintlar Weed Control, LLC

The Montana Department of Agriculture has scientific-based data on their monitoring of waters in the state that shows

that incidents of high levels of pesticides in the water are minimal or non-existent. This means that in Montana we

already have responsible applicators who do adhere to FIFRA labels. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 570.1.001.001

Author Name: Layne Carlton

Organization: Aquatic Ecosystem Restoration Foundation (AERF)

We do believe, however, that in several instances the draft rule goes beyond the plain language of the decision of the

6th Circuit. We will cover these points in the specific comments below. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 583.001.001

Author Name: Hand J.

Organization:  

We own a small farm in New Jersey with a beautiful pond. We have recently learned of the new regulations for aquatic

herbicides, Docket EPA-HQ-OW-2010-0257. We are asking that this regulation not be approved! This will be

devastating to all property owners with ponds! The passage of this regulation will increase health issues, pose a threat

to people and to the wildlife the ponds contain. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 584.001.004
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Author Name: Moffat M.

Organization:  

PROTECT DRINKING WATER AND SENSITIVE WATERSHEDS - The draft permit fails to make special

considerations for pesticide applications directly into drinking water sources or into water bodies that feed drinking

wells. When drinking water may be impacted by pesticide discharges, there should be more stringent limitations on

pesticide use. The same should go for water bodies that serve as habitat for endangered or threatened species. 
 

Response 

See response to Comment ID 684.1.001.002 and PGP Comment Response Endangered Species Act Essay.

 

Comment ID 587.001.002

Author Name: Evans T.

Organization:  

While I am sure the intention is good, PLEASE RETHINK THE EFFECT OF THIS ACTION. STOP THE INSANITY and

HELP THE CONSUMERS AHO ARE TRYING TO HIRE PROFESSIONAL THAT ARE ATTEMPTING TO PROTECT

AND IMPROVE OUR AQUATIC ENVIRONMENTS. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 588.001.003

Author Name: Duffie K.

Organization:  

Rather than additional regulations, we truly need more public education concerning the defense of aquatic resources -

including the avoidance of new pest-introductions and human-assisted migrations. Honestly, the last thing we need are

more bureaucratic regulations that will compromise our ability to respond to natural and man-induced threats that

jeopardize the safety and utility of our Nation's aquatic resources. 
 

Response 

See response to Comment ID 172-cp.001.002.

PGP Responses to Comments General statement of opposition -  Permit is too stringent/Permit is not sufficiently stringent

5210/31/2011 04:04 PM EDT



 

 

Comment ID 592.001.002

Author Name: Roman S.

Organization:  

PLEASE STOP THIS NOW!! 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 594.001.005

Author Name: Lazuka D.

Organization:  

I oppose the draft NPDES regulations and strongly urge EPA to not move forward with its proposed language. Any

further action could have significant impacts on our aquatic resources, consumers, and businesses. 
 

Response 

See response to Comment ID 172-cp.001.002.
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Comment ID 600.1.001.005

Author Name: Nelson Linda

Organization: Aquatic Plant Management Society, Inc. (APMS) et al.

Overall, we believe that the decision by the 6th Circuit Court which pre-empts FIFRA by the Clean Water Act is a flawed

decision that will only add burdensome administrative requirements on legally-registered products that have wide value

in aquatic vegetation management and will unduly expose applicators and decision makers to legal jeopardy through

citizen suits and agency actions. Without careful design and execution, the implementation of this pesticide NPDES

general permit could have many significant and unintended consequences - such as reduced ability to effectively

manage invasive species in U.S. waters. 
 

Response 

See response to Comment ID 282-cp.001.003.

 

Comment ID 602.001.001

Author Name: Darter, Jr. Lloyd

Organization: Darter Aviation Services

First off, I would like to respectfully disagree with the need for the addition of more regulation. I don't believe additional

regulation will serve any benefit to the environment or the nation as a whole. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 607.1.001.001

Author Name: Poling Jan

Organization: American Forest & Paper Association (AF&PA)

If implemented as proposed, and without further clarification, the proposed general permit (PGP) has the potential to

significantly impact silvicultural practices, forestry and the forest products industry. 
 

Response 
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See response to Comment ID 413.1.001.003.

 

Comment ID 613.1.001.001

Author Name: Wick Paul

Organization: Teton County Weed Management District,  Montana

My comments are simple in that his proposal seems complicated enough as is.  
 

Response 

EPA has worked to clarify the final permit requirements through editing, reorganizing, and better defining aspects of the permit. See

response to Comment ID 172-cp.001.002.

 

Comment ID 613.1.001.004

Author Name: Wick Paul

Organization: Teton County Weed Management District,  Montana

Since my job is on the ground and today is a perfect day for noxious weed control I must finish with a statement of "if it's

not broke, don't fix it" which I believe is the case here in Montana.  
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 618.1.001.001

Author Name: Bracht Gary

Organization: North Dakota Department of Health (NDDH)

We believe that the current NPDES Pesticide permit proposal will do little to improve environmental quality while at the

same time establishing an additional layer of unnecessary regulatory bureaucracy.  
 

Response 

See response to Comment ID 172-cp.001.002.
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Comment ID 631-cp.001.005

Author Name: Shurtleff Ron

Organization: Payette River Basin, Idaho Water District Number 65

I see the proposed action as truly a waste of time and taxpayers dollars at a time when food and fiber producers are in

need of a boost to their economy, not a lot of form filing red tape that will serve no poistive impact toward clean water.

 

Thank you for this opportunity to comment as you can see I believe this is just one more bad idea to come out of

Washington DC. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 632-cp.001.003

Author Name: Avery T.

Organization:  

Thank you for the opportunity to comment on this proposed rule making. Aerial applicators pride themselves on their

professionalism. Through NAA's Operation SAFE and PAAS programs pilots and owners are able to continually update

their knowledge of drift mitigation procedures available to them. I hope you will decide against going forward with this

rule making in these already trying economic times. 
 

Response 

See responses to Comment IDs 413.1.001.003 and 234.1.001.007 and PGP Comment Response Endangered Species Act Essay.

 

Comment ID 634-cp.001.001

Author Name: Bergen Bill

Organization: Spring Lake Homeowners Association

The new regulations would adversely affect our lake environment in a number of ways. 1. plant growth would take over

our lake to a point of restricting recreational use of swimming and fishing.

2. our lake is a water body to be used by our fire dept. for emergency use.water intakes used for fire protection may
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clog with the increased aquatic plants causing a health and property hazard.

3. without the means to control algae and plants stagnant water would result in mosquito infestation causing a public

health hazard.

4. heavy plant and algae will result in low oxygen levels that can cause fish kills. 5.property values would decrease with

the lake viewed as a hazard rather than a water feature.

6.the overall appearance of our lake would cause homeowners (stagnant, mosquitoes,unusable) to consider removing

the lake and using the land to develop and sell. not an option us outdoors lovers would like to see.

Please reconsider your actions and put yourself in our shoes.We have made considerable strides in creating a

wonderful aquatic environment by carefully managing our lake in a safe an environmentally friendly manner. If these

regulations go through we would no longer be able to manage the lake. Thank you 
 

Response 

The PGP does not restrict pesticide use.  See response to Comment ID 172-cp.001.002.

 

Comment ID 640.1.001.001

Author Name: Palla Greg

Organization: San Joaquin Valley Quality Cotton Growers Association (SJV)

The San Joaquin Valley Quality Cotton Growers Association (SJV) is an organization representing the top California

cotton producers. The San Joaquin Valley's cotton area is comprised of the nation's top four agricultural counties in ag

sales and is an area whose farmers maintain a significant investment in the economy through job creation and value

addition. SJV believes the need to develop PGP associated with the recent findings of the Sixth Circuit Court of Appeals

is unwarranted and misguided.  
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 640.1.001.006

Author Name: Palla Greg

Organization: San Joaquin Valley Quality Cotton Growers Association (SJV)

SJV is opposed to this proposed regulation because it will not achieve the intent of securing the safety of water in the

United States, but rather unnecessarily accelerates the process of planetary resource degradation by shifting well-

tended agricultural production systems in the U.S. to other areas of the world whose demonstrated regard for the

environment is a low priority.  
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Response 

See response to Comment ID 413.1.001.003 and 201.1.001.009.

 

Comment ID 644.1.001.001

Author Name: Oatman Chairman

Organization: Nez Perce Tribe, Lapwai,  Idaho

The Nez Perce Tribe (Tribe) appreciates the opportunity to comment on the Pesticides General Permit. The Tribe

understands the difficulty of taking on this immense task and supports the strides the EPA is making to protect water

quality. However, the proposed Pesticides General Permit (PGP) falls short of actually protecting water quality from

pesticide pollutants by 1) not including the application of pesticides to terrestrial plants along streams and water courses

and 2) allowing too great of an area where pesticides can be applied before the permit threshold is met. These two

critical flaws in the Permit allow applicators on the Nez Perce Reservation and within the Tribe's treaty territory to

continue operations status quo.  
 

Response 

1)	EPA has clarified the use patterns of “Aquatic Weed and Algae Pest Control” in the proposed permit to now read “Weed and

Algae Pest Control” in the final permit. The PGP applies to applications of pesticides to terrestrial plants along streams and water

courses where in order to treat the pest, it is unavoidable that pesticides will be discharged to waters of the United States.

2)	See response to Comment ID 285.001.003.

 

Comment ID 644.1.001.007

Author Name: Oatman Chairman

Organization: Nez Perce Tribe, Lapwai,  Idaho

Again, we appreciate and understand the difficult task in developing a large complicated permit that covers many

diverse applications. However, the General Pesticide Permit falls short in actually meeting the goals of the Clean Water

Act and fulfilling the EPA's obligation to permit pesticide applications "near" waters of the U.S. The current draft NPDES

GPG will allow dischargers on the Nez Perce Reservation to continue status quo. Since many of our waterbodies are

currently contaminated with pesticides including Atrazine, Metribuzin, Diuron, Dicamba, and many others, allowing the

current use of these pesticides without checks and controls will continue to degrade water quality on the Reservation

and downstream in the Snake and Columbia Rivers. We appreciate the opportunity to comment on this permit and look

forward to working with the EPA to address our concerns.  
 

Response 
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See response to Comment ID 277.1.001.012.

 

Comment ID 646.1.001.013

Author Name: Unknown Unknown

Organization: Southlake Mosquito Lake Abatement District (SLMAD) County, Illinois

Thank you for the opportunity to respond to what are our greatest concerns in the draft POP, and how it will certainly

negatively impact our district, even with the best of intentions 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 653-cp.001.002

Author Name: John John

Organization: Blue H2O

In today's economy, this is a waste of time and money better spent on fixing real problems, not creating more! The eco-

terrorists will have a field day with this, lawyers will make lots more money, and ordinary peoples' right to enjoy their

property will be infringed upon. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 657.1.001.001

Author Name: Beckett Jordan

Organization: Klamath Siskiyou Wildlands Center/Rogue Riverkeeper

Klamath Siskiyou Wildlands Center and Rogue Riverkeeper thank the EPA for the opportunity to comment on EPA's

NPDES Draft PGP permit. We ask that the EPA consider broad, general, enforceable protections for 303(d) listed

waterways, explain how antidegradation is going to work in conjunction with the permit, explain how WQS are going to

be provided for in the permit, and offer more substantive protections for Tier 2 waterbodies. The EPA and the public

carry the duty of enforcing the CWA, and in order to facilitate enforcement, the final PGP permit needs provisions for

routine and in-stream water quality sampling. In addition to water quality sampling, the EPA should develop an online
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database so that citizens can check and see when and where pesticide spraying is happening. A NOI threshold based

entirely on acres sprayed is a flawed model to deal with pollution; the final PGP permit should take a more ecologically

balanced approach and focus on the residue and pesticides contained in the waterway. In order to facilitate this

ecological model, water quality sampling is essential for determining the health of the waterway. As the Draft PGP

currently stands, allowing for unlimited spraying following a NOI threshold being reached is a flawed model, and runs

counter to the statutory goals of the CWA. 
 

Response 

Operators are not eligible for coverage under the PGP for any discharges from a pesticide application to Waters of the United States

if the water is identified as impaired by a substance which either is an active ingredient in that pesticide or is a degradate of such an

active ingredient. The PGP imposes conditions for discharges to Tier III waters (see Section III.1.1.2.2 in the Fact Sheet and PGP)

but does not impose these conditions on Tier II waters. However, the PGP requires compliance with applicable numeric and

narrative state or tribal water quality standards, including consistency with any state anti-degradation policies.  EPA considered

requiring ambient water quality monitoring.  However EPA determined that it was infeasible for the following reasons:  1)

Uncertainty:   Ambient water quality monitoring would generally not be able to distinguish whether the results were from the

pesticide application for which monitoring is being performed, or some other upstream source. 2) Lack of applicable measurable

standards:  Federal pesticide-specific ambient water quality criteria do not exist at this time for the vast majority of constituents in

the products authorized for use under this PGP. 3) Safety and Accessibility: Pesticides, particularly those used for mosquito control

and forestry pest control, are often applied over waterbodies in remote areas, hazardous terrain, and swamps that are either

inaccessible or pose safety risks for the collection of samples.  4) Difficulty of residue sampling for chemical pesticides:  For

chemical pesticides, the “pollutant” regulated by the PGP is the residue that remains after the pesticide has completed its activity,

and it is this residue that would be the subject of any water quality monitoring requirement.  However, the point at which only

“residue” remains is not practically discernable at this time for all pesticides.  5)  Usefulness of data:  Some states have questioned

the value of ambient water quality monitoring data obtained from state permitting programs.  The data generally showed that water

quality impacts were not occurring, and one state even discontinued the requirement in revisions of its state permit.  EPA intends to

provide public access to NOI information once the eNOI system is operational. The NOI threshold serves to identify the most

significant pesticide applications within the specific use pattern. Neither the PGP nor FIFRA allows for unlimited spraying.

 

Comment ID 664.001.001

Author Name: Eby D.

Organization: AgriFlite Services

This proposed plan is ill-conceived and if adopted will have a huge ripple effect throughout agriculture. My comments

will focus on commercial agriculture production because that is where I think the thrust of the regulations will intimately

affect. However, my customer bases is a large number of voters for whom I provide mosquito control near bodies of

water that beginning next year, they will have to suffer and endure mosquito bites thanks to this new regulation. 
 

Response 
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See response to Comment ID 172-cp.001.002 and 283.1.001.002.

 

Comment ID 664.001.005

Author Name: Eby D.

Organization: AgriFlite Services

Reading through the proposed regs with my cursory understanding of this regulation ( reminds of the health care bill

which we all knew at the the time was a scheme for income redistribution) the proposal appears to not be about

protecting the environment, but an assault on the most productive and safest food production system in the world.

Regulations are being proposed that would unleash the power of the EPA on the US agricultural industry in such a way

that sooner or later all our wealth would be confiscated and redistributed. 
 

Response 

See response to Comment ID 172-cp.001.002 and 283.1.001.002.

 

Comment ID 671.1.001.001

Author Name: Kellum Walter

Organization: San Jacinto River Authority (SJRA), Texas

The new regulations currently being proposed by the Environmental Protection Agency related to Pesticide General

Permits (PGP) under the National Pollutant Discharge Elimination System (NPDES) program are ill-conceived, and

while they may appear functionally possible on paper, they pose infinitely more harm than good. The proposed rules for

PGPs show a total lack of knowledge concerning the issues they are intended to address.

 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 671.1.001.008

Author Name: Kellum Walter

Organization: San Jacinto River Authority (SJRA), Texas

As one who is responsible for protecting one of Texas' most highly-used recreational lakes (Lake Conroe), and a major
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source of the region's municipal and industrial water supply, I strongly oppose the draft NPDES regulations related to

Pesticide General Permits, and I strongly urge EPA to NOT move forward with the proposed language.  
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 675.1.001.001

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

Many of our members offer commercial application services and consequently have fundamental concerns with the

effect and implementation of the Pesticide General Permit (PGP) as drafted. We believe pesticide applications by

commercial applicators should not generally be subject to the CWA or this permit and provide these comments to

support this position. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 677.001.003

Author Name: Songer David

Organization: Swing Wing Inc.

As President of Swing Wing, please note that I, David Songer, am opposed to the EPA linking many thousands of

decision-makers and for-hire aerial applicators together in a legal "co-permitting" web of joint performance,

recordkeeping and reporting requirements. This will only expose everyone to "joint and several" legal jeopardy through

citizen suits and agency regulatory actions. 
 

Response 

See response to Comment ID 209.001.005.

 

Comment ID 686.1.001.003

Author Name: Burgess Rick
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Organization: United States Sugar Corporation (USSC or U.S. Sugar)

As farmers and stewards of the land, SSC is committed to ecosystem restoration and to continuing efforts to improve

the environmental sensitivity of its farming operations. For the reasons stated herein, we do not believe that the Draft

Permit is an achievable and defensible NPDES general permit with respect to pesticides applied into and over.

including near, water of the United States. and provide these comments for your consideration. We respectfully believe

that the Draft Permit should be withdrawn and revised. Should the EPA finalize the Draft Permit as proposed, SSC

believes it would not withstand an administrative challenge. pursuant to the requirements in the Federal Administrative

Procedures Act,5 .S.C.551-559,701-706.  
 

Response 

EPA disagrees with commenter’s assertion that the draft permit is an unachievable and indefensible NPDES general permit that

would not withstand an administrative challenge pursuant to the Administrative Procedure Act (APA). The Agency developed the

PGP consistent with the requirements of the Clean Water Act and its implementing regulations (i.e., NPDES), and the APA.

Without further clarification of the exact reasons why commenter believes this permit is inadequate, the Agency is unable to

provide more specific response to the commenter’s assertion.  See response to Comment ID 172-cp.001.002.

 

Comment ID 687.1.001.018

Author Name: Unknown Unknown

Organization: Minor Crop Farmer Alliance (MCFA)

The Agency is in a difficult position regarding the application of the NPDES requirements to the intentional application

or discharge of pesticides for a beneficial purpose. The NPDES program is simply not designed to regulate or handle

such activity. In adapting the NPDES permit program to cover such activity, the draft PGP reflects the Agency's attempt

to minimize the traditional NPDES permit requirements associated with the discharge of a waste from a discrete facility.

But the net result is akin to trying to put a "square peg in a round hole." Even with the PGP approach being proposed,

there are burdens to the permit holders, apparent risks that the permit conditions may not hold up under legal

challenge, and/or that operators may face substantial CWA penalties from citizen suits because of some alleged

paperwork error or misstep in carrying out their activities. Additionally, the strain on already burdened federal and state

governments in the implementation of the PGP program requirements cannot be overlooked or overstated. For these

reasons, a concerted attempt should be made to correct this situation by legislation. Normalcy should be restored by

regulating these activities under FIFRA rather than the CWA.

 

Thank you for the opportunity to provide these comments. 
 

Response 

See response to Comment ID 172-cp.001.002.
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Comment ID 726.1.001.002

Author Name: Flanders Jason

Organization: San Francisco Baykeeper

Baykeeper further commends EPA for its goal of minimizing discharges of pesticides, but is concerned that all analysis

of how pesticide discharges will be minimized will be done entirely without public or agency review, and without clear

standards defined in the Draft General Permit. The Draft Permit's minimization requirement is the heart of the permit,

and therefore comprises the focus of this comment letter. In addition, we believe that the monitoring requirements of the

Draft Permit must be enhanced to ensure meaningful protection of water bodies receiving pesticides. 
 

Response 

EPA disagrees with commenter that the permit fails to provide clear standards for minimizing discharges and that public or agency

review is necessary for such.  EPA clarified in the final permit that the term “minimize” means “to reduce and/or eliminate pesticide

discharges to waters of the United States through the use of Pest Management Measures to the extent technologically available and

economically practicable and achievable.”  Further, the permit defines “Pest Management Measure” to be “any practice used to

meet the effluent limitations that comply with manufacturer specifications, industry standards and recommended industry practices

related to the application of pesticides, relevant legal requirements and other provisions that a prudent Operator would implement to

reduce and/or eliminate pesticide discharges to waters of the United States.”  In this permit, EPA explicitly establishes effluent

limitations in Parts 2 and 3 that are independent of any documentation and recordkeeping requirements regarding implementation of

the limitations.  In a separate part of the permit (Part 5) there is a requirement to develop a Pesticide Discharge Management Plan

(PDMP).  The PDMP is not a limitation and does not itself impose requirements on discharges.  These are already imposed by the

limitations in Parts 2 and 3.

 

As described in Part III.3 of the permit fact sheet, the Agency believes discharges authorized under this permit generally will not

cause or contribute to violations of water quality standards.  Key to this is the fact that pesticides undergo a rigorous FIFRA

registration process at which point the Agency evaluates potential water quality impacts that may result from the application of that

pesticide.  Where unacceptable impacts are identified, the Agency will impose more stringent requirements on the use of that

pesticide within the authorities of FIFRA.  Thus, pesticides used consistent with the FIFRA label generally will not cause or

contribute to water quality problems.  As with any NPDES permit, the public may always raise concerns to EPA about certain

discharges.

 

Under the PGP, NOIs will be publicly available once submitted through the eNOI system. In addition, Part 5.3 of the permit

requires that the Operator retain a copy of the current PDMP at the address listed on the NOI and it must be immediately available,

at the time of an onsite inspection or upon request to EPA, a State, Tribal or local agency governing wastewater discharges and/or

pesticide applications, and representatives of the United States Fish and Wildlife Service (USFWS) or the National Marine Fisheries

Service (NMFS).  While not required to be submitted to EPA, interested persons can request a copy of the PDMP through EPA, at

which point EPA will likely request the Operator to provide a copy of the PDMP.  By requiring members of the public to request a

copy of the PDMP through EPA, the Agency is able to provide the Operators with assurance that any Confidential Business

Information that may be contained within its PDMP is not released to the public.  NOIs will be publicly available once submitted
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through the eNOI system.  The NOIs generally will be available to the public for 10 days before permit coverage begins.  During

this time period, issues can be raised with EPA, who has the authority to deny coverage. With regard to monitoring, see Section

III.4 of the Fact Sheet. 

 

Comment ID 731.001.006

Author Name: Wilson, Jr. John

Organization: Aqua Doc Lake and Pond Management

By forcing this NPDES legislation upon small business and not enforcing stricter guidelines on the general public, far

greater impacts will be placed on our water systems. If the law is to be applied equally and evenly to all, how can this

legislation prove effective and legitimate? Where does FIFRA apply? How will the government be able to mandate the

many uncontrolled pesticide applications made by the public, 
 

Response 

FIFRA requirements continue to apply. EPA has reduced the requirements imposed on small entities under the PGP. See response

to Comment ID 172-cp.001.002.

 

Comment ID 733.001.004

Author Name: Stumbaugh Ryan

Organization: Aquatic Environment Consultants Inc.

In closing, I want to thank you for the opportunity to comment. The proposed NPDES PGP are not good for the

environment and not good for anyone in this industry who has put it on the line for the environment. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 743.001.002

Author Name: Crosby M.

Organization:  

I treat over 3000 acres of aquatics from farm ponds, retention ponds and home owners association ponds a year. I have

provided knowledge to owners of ponds on proper usage of chemicals along with applications of such and feel more

PGP Responses to Comments General statement of opposition -  Permit is too stringent/Permit is not sufficiently stringent

6510/31/2011 04:04 PM EDT



 

regulation is not needed.

 

Pollutants from daily vehicles exhaust are a greater concern to Water Sense issues compared to chemical use that is

needed to manage aquatics. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 746.001.005

Author Name: Vanderplow D.

Organization:  

This process is just another unwarranted level of bureaucracy. Please listen to the people and DO NOT move forward

with this proposal. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 751.001.002

Author Name: Renna M.

Organization:  

The new regulations would make it more difficult to protect against unwanted and harmful vegetation and pests. 

 

This is especially true in the Meadowlands where Phragmites is an invasive species. 

 

I oppose the draft NPDES regulations and strongly urge EPA to not move forward with its proposed draft. Any further

action could have significant impacts on aquatic resources, consumers, and businesses. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 754.001.002
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Author Name: Arkel B.

Organization:  

It is time to say NO to more regulations. There is no money to pay for these types of regulations that will do nothing to

protect our water resources. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 757.001.008

Author Name: Hardin D.

Organization:  

I feel the proposed general permit will place an unnecessary regulatory and paperwork burden on small businesses like

mine, making it more difficult to remain in business, without any added benefit to the environment. Consumers will also

be left with slower service and fewer applicator choices. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 766.001.001

Author Name: Wheeler C.

Organization:  

We are already back-logged with DEP permits on the accounts that already require permits. The current process

depends on the customer to send the permit to us because DEP will not allow us to request copies of DEP permit. The

customers are not going to want to be responsible for permits for their ponds (we have enough trouble with the handful

that currently require permit). We will then in turn have to explain why our customers do not receive service in a timely

manner and that they have to do more work for us.

 

This process is not advantageous to any aquatic company and will cause more problems than solve. 
 

Response 

PGP Responses to Comments General statement of opposition -  Permit is too stringent/Permit is not sufficiently stringent

6710/31/2011 04:04 PM EDT



 

See response to Comment ID 172-cp.001.002.

 

Comment ID 769.001.001

Author Name: Haley, Iii N.

Organization:  

As an employee of a small aquatic resource management company I fear that these proposed regulations would

adversely affect me, my employer, and the customers that we serve while not providing the environment or people with

any further protection or safeguard. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 780.001.004

Author Name: Foster John

Organization:  

I oppose the draft NPDES regulations and strongly urge EPA to not move forward with its proposed language. Any

further action could have significant impacts on our aquatic resources, consumers, and businesses. 
 

Response 

See response to Comment ID 172-cp.001.002

 

Comment ID 787.001.002

Author Name: Smith S.

Organization:  

The proposed NPDES regulations will not only increase the financial and administrative burdens places on lake

management professionals, reduce the available tools to protect and improve aquatic resources, and limit available

applications and increase costs for consumers. To that end, the regulations will not improve the ability improve our

environment, as existing comprehensive systems to facilitate aquatic plant management are already in place. 
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Response 

Existing systems can be used to the extent they meet PGP requirements. See response to Comment ID 172-cp.001.002.

 

Comment ID 787.001.005

Author Name: Smith S.

Organization:  

I oppose the draft NPDES regulations and strongly urge EPA to not move forward with its proposed language. Any

further action could have significant impacts on our aquatic resources, consumers, and businesses. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 789.001.003

Author Name: Lewis, Jr. G.

Organization:  

The proposed NPDES regulations will not only increase the financial and administrative burdens places on lake

management professionals, reduce the available tools to protect and improve aquatic resources, and limit available

applications and increase costs for consumers. To that end, the regulations will not improve the ability improve our

environment, as existing comprehensive systems to facilitate aquatic plant management are already in place. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 789.001.006

Author Name: Lewis, Jr. G.

Organization:  

I oppose the draft NPDES regulations and strongly urge EPA to not move forward with its proposed language. Any

further action could have significant impacts on our aquatic resources, consumers, and businesses. 
 

PGP Responses to Comments General statement of opposition -  Permit is too stringent/Permit is not sufficiently stringent

6910/31/2011 04:04 PM EDT



 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 790.001.002

Author Name: Dhillon J.

Organization:  

The proposed NPDES regulations will not only increase the financial and administrative burdens places on lake

management professionals, reduce the available tools to protect and improve aquatic resources, and limit available

applications and increase costs for consumers. To that end, the regulations will not improve the ability improve our

environment, as existing comprehensive systems to facilitate aquatic plant management are already in place. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 790.001.006

Author Name: Dhillon J.

Organization:  

I oppose the draft NPDES regulations and strongly urge EPA to not move forward with its proposed language. Any

further action could have significant impacts on our aquatic resources, consumers, and businesses. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 795.001.003

Author Name: Hanlon Christopher

Organization: Aquatic Technologies, Inc.

The proposed NPDES REGULATIONS ARE EXCESSIVE AND WILL NEGITIVELY impact our business.  It will cripple

services to our clients by hindering the timely application and proper application techniques required for time control of

nuisance invasive species.  It will add extreme financial burdens in an already EPA and State sanctioned and monitored
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industry.  
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 797.001.002

Author Name: Adkins K.

Organization:  

The language following this paragraph is from a pre-written text, but I wanted to give my words first. That does not

minimize the truth of the words below, just that I wanted to express my specific concerns first. As a taxpayer, a voter, a

homeowner, and as a land developer, and also as a board member of several homeowners associations, I'm appalled

by the proposed requirements. all these chemicals undergo massive testing and approval requirements before they

even get to the market and now the EPA is demanding lengthy and expensive permitting that will significantly increase

cost to businesses, who will obviously pass those costs on to HOA's and individual homeowners. In the meantime,

while the lengthy permit process is ongoing, which could take as long as a year, the HOA's could not legally use these

products, resulting in significant algae and other aquatic growth in drainage and amenity lake facilities, not to mention

lack of mosquito and other pest control, causing reduced quality of life, and significant reduction in property values. In a

time when property values are already so low due to other policies of this administration, we cannot afford to further

burden property owners, voters, and tax paying Americans with this additional cost and wasteful time. I strongly urge

you to resist these onerous and totally unnecessary proposals. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 798.001.002

Author Name: Kellner K.

Organization:  

Currently the permitting process is backlogged a few months on regular DEP permitting, and if we feel the need to

permit everybody of water, the situation will only get worse.  Please do not follow through on this act.  
 

Response 

See response to Comment ID 172-cp.001.002.
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Comment ID 802.001.001

Author Name: Barrett K.

Organization:  

Do not take away my ability to control mosquitoes and algae. You will inhibit the quality of life that we enjoy next to

water.  
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 803.001.003

Author Name: Erchinger K.

Organization:  

I have a huge investment of a primery residence on this lake. without the ability to cost effectively treat for this aquatic

life, recreationaly speaking, the lake would become usless. Please, for the sake of thousands in this same position, I

ask you to reconsider this bill. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 804.001.003

Author Name: Barstow J.

Organization:  

The proposed NPDES regulations will not only increase the financial and administrative burdens places on lake

management professionals, reduce the available tools to protect and improve aquatic resources, and limit available

applications and increase costs for consumers. To that end, the regulations will not improve the ability improve our

environment, as existing comprehensive systems to facilitate aquatic plant management are already in place.

 

I oppose the draft NPDES regulations and strongly urge EPA to not move forward with its proposed language. Any

further action could have significant impact on the high price I pay currently to keep unwanted vegetation out of my lake.
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Currently I pay $2500 per year to a professional firm that maintains water resources with fish and other living creatures.

I eat the fish from my lake. I see the other creatures. I will not be able to maintain their perfect environment if the cost to

do so goes any higher. 
 

Response 

See response to Comment ID 172-cp.001.002.  

 

Comment ID 808.001.002

Author Name: Watts R.

Organization:  

These proposed regulations will adversely affect sustainable forestry and agriculture, two industry's which are already

excessively regulated and a where we have seen already shifts to off-shore production in developing countries. In these

developing countries the lands are being deforested to make room for low yield unsustainable agricultural production.

 

If the prudent use of pesticides is hampered, as this regulation does, we will see more steel in the ground (plowing)

which has much more of an impact on water quality and site degradation than we see by non-source point polution with

pesticide. 
 

Response 

See response to Comment ID 283.1.001.001.

 

Comment ID 810.001.001

Author Name: Carlson R.

Organization:  

Our "aquatic toolbox" is stocked with many different products to improve water quality.  For instance, we frequently

sample and use this data to provide nutrient control strategies, we aerate and promote the growth of beneficial aquatic

plants.  Herbicides are but one tool, a piece to our aquatic management puzzle and by limiting our ability to use this

tool, we are limiting our ability to maintain and improve many water features throughout this area.   
 

Response 

See response to Comment ID 172-cp.001.002.
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Comment ID 810.001.004

Author Name: Carlson R.

Organization:  

The impending NPDES permitting may have unforseen consequences especially when the need for a rapid response of

exotic species arises.   
 

Response 

EPA disagrees with commenter.  The PGP includes provisions for responding to a declared pest emergency situation that should not

hinder the ability to treat the pest appropriately.

 

 

Comment ID 812.001.001

Author Name: Saddawi S.

Organization:  

We are truly concerned that the new regulations proposed by the EPA's National Pollutant Discharge Elimination

System Permit (NPDES) Pesticide General Permit (PGP) would negatively impact the maintenance of our residential

pond, as well as all others, who enjoy the aesthetics & beauty of such.

 

We remember back five years ago, when contemplating the purchase of our home, the condition of the pond was of

utmost importance. After direct inquiry, we decided to move forward on the transaction, upon learning that every effort

to revitalize it's condition was in motion. Although a work in progress, our efforts to increase the water level &

cleanliness have shown marked improvement.

 

Hence, new regulations would impede our quest to maximize the beauty of our water setting, to maintain property

values, & sustain recreational opportunities, that are afforded to us through the essential protection against unwanted

and harmful vegetation and pests. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 812.001.004

Author Name: Saddawi S.
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Organization:  

As a Democrat, I thought I would never say 'enough is enough' EPA. Let it be known, this is the time! 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 816.001.004

Author Name: Miller E.

Organization:  

Please strongly consider opposition to the NPDES Permitting process. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 817.001.002

Author Name: Miller C.

Organization:  

Permitting will create difficulties in our industry, especially with smaller companies. Three of the four people in our

company work in the field.  We have over 50 years of experience between us.

 

I am not afraid of change, but drastic change that will affect my family's well being, I can't stand for.

 

In times like these where the economy is down and customers are limited on their budgets already, any additional

charges will create loss of work through loss of contracts. And finally, in our case, three families lose their livelihoods.

The spiral from there is worse...

 

Please consider the time, effort and expense to get a product labeled for aquatic use.  Then consider the fact that our

staff, my family, as well as most applicator, are all degreed biologist with current pesticide licenses.  This should be far

more than enough to justify heavy opposition to this NPDES permitting process and procedure.  
 

Response 
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See response to Comment ID 172-cp.001.002.

 

Comment ID 820.001.002

Author Name: Bowman T.

Organization:  

The proposed NPDES regulations will not only increase the financial and administrative burdens places on lake

management professionals, reduce the available tools to protect and improve aquatic resources, and limit available

applications and increase costs for consumers. To that end, the regulations will not improve the ability improve our

environment, as existing comprehensive systems to facilitate aquatic plant management are already in place. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 820.001.004

Author Name: Bowman T.

Organization:  

I oppose the draft NPDES regulations and strongly urge EPA to not move forward with its proposed language. Any

further action could have significant impacts on our aquatic resources, consumers, and businesses. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 823.001.008

Author Name: Goldsby T.

Organization:  

I oppose the draft NPDES regulations and strongly urge EPA to not move forward with its proposed language. Any

further action could have significant impacts on our aquatic resources, consumers, and businesses. 
 

Response 
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See response to Comment ID 172-cp.001.002.

 

Comment ID 827.001.001

Author Name: Konken L.

Organization:  

The lake biologist, who has been treating our lake for the past 20-years, says this proposed legislation will negatively

affect our quality of life and the quality of the lake we live on. We are now able to swim, fish, paddleboat, etc. This

legislation will definitely reduce our aesthetics and property values as well. Murphy Lake was not a naturally created

lake, like most lakes in IL. We privately dug it and paid for it. I think this bill is a severe intrusion into our private property

rights. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 828.001.007

Author Name: Bryan S.

Organization: Aquatic Consultants, Inc.

We oppose the draft NPDES regulations and strongly urge EPA to not move forward with its proposed language. The

proposed NPDES regulations will not only increase the financial and administrative burdens placed on our Company,

they will reduce the available tools to protect and improve aquatic resources, limit available applications, and increase

costs for consumers. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 835.001.005

Author Name: Scott M.

Organization:  

This is just another way for the government to run (ruin) our lives.  This does absolutely nothing good:  it will not help

the environment any more then the people who are out there every day making responsible applications under strict

PGP Responses to Comments General statement of opposition -  Permit is too stringent/Permit is not sufficiently stringent

7710/31/2011 04:04 PM EDT



 

EPA labeling, it will cost jobs (oh I thought they wanted to create jobs), and it will put small businesses out of business.

Sounds like a great way to build a nation.  Come on guys lets get our head out of our rear-ends and start using some

common sense.  
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 836.001.003

Author Name: Zehringer M.

Organization:  

All of this would cause excessive burdens and will probably leed to the closing of many or all aquatic service

businesses creating more unemployment in time of recession when we need more people working!  Too much

government control when things are working well as is!  
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 837.1.001.003

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

Generally, the draft PGP suffers from two major deficiencies.  First, it is weak and unenforceable as written.  It attempts

to cover too many polluters and pollutants, and these limitations inhibit its effective regulation of any individual polluter.

The proposed permit also lacks meaningful monitoring requirements to ensure the permit is actually achieving some

control over the amount of pollutants being discharged to our waterways.  As written, the PGP provides no way to

evaluate the impact of these uses to the affected waterways.   
 

Response 

EPA disagrees with commenter’s statement that the permit is weak and unenforceable.  Also, the Agency disagrees with the

statement that the permit covers too many polluters and pollutants, particularly in that the comment does not describe why covering

so many entities hinders the ability of the permit to provide adequate controls on pesticide discharges.  With regard to monitoring,

see Section III.4 of the Fact Sheet for the Agency’s basis for the monitoring conditions in the permit.
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Comment ID 837.1.001.006

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

The draft PGP is over-inclusive and opaque, and it likely would allow harmful pesticide discharges with little

accountability.  Importantly, the draft PGP would not protect those waterbodies most at-risk.  
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 837.1.001.032

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

The draft PGP does not comport with the CWA's policy of protecting and restoring the Nation's waters. EPA should

instead develop two permits that are specific to biological and chemical pesticides, and designed to involve and inform

the public while scaling back harmful discharges.  We reiterate that in-stream monitoring needs to be a part of the

permit to provide meaningful assessment of the impacts of the application of pesticides.  Moreover, the public reporting

requirements must be strengthened to allow public involvement in the protection of these important water resources.   
 

Response 

See response to Comment ID 172-cp.001.002. With regard to monitoring, see Section III.4 of the Fact Sheet. As for public

reporting, certain NPDES information, including permits, permit application data and effluent data, is generally considered public

information, consistent with the public participation provisions of the CWA. Permittees can request that non-exempt information be

treated as CBI if such information meets relevant criteria under existing federal regulations and procedures (40 CFR Part 2). Under

the PGP, NOIs will be publicly available once submitted through the eNOI system. In addition, Part 5.3 of the permit requires that

the Operator retain a copy of the current PDMP at the address listed on the NOI and it must be immediately available, at the time of

an onsite inspection or upon request to EPA, a State, Tribal or local agency governing wastewater discharges and/or pesticide

applications, and representatives of the United States Fish and Wildlife Service (USFWS) or the National Marine Fisheries Service

(NMFS).  While not required to be submitted to EPA, interested persons can request a copy of the PDMP through EPA, at which

point EPA will likely request the Operator to provide a copy of the PDMP.  By requiring members of the public to request a copy of

the PDMP through EPA, the Agency is able to provide the Operators with assurance that any Confidential Business Information

that may be contained within its PDMP is not released to the public.  NOIs will be publicly available once submitted through the

eNOI system.  The NOIs generally will be available to the public for 10 days before permit coverage begins.  During this time

period, issues can be raised with EPA, who has the authority to deny coverage.
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Comment ID 885.001.001

Author Name: Dunlap Jo

Organization: Cygnet Enterprises Inc.

I have been in field of Aquatic Plant Management for 27 years, 14 of which as a certified aquatic applicator and 13

years as a distributor of aquatic management tools in Northeastern region of the USA. I have witness many changes in

regulatory management of Aquatics during this time. I feel compelled to state that the premise that â€oeAquatic Control

Materialsâ€� should be regulated by a NPDES Permit is wrong. You may consider this a mute point at this time but my

experience makes me feel otherwise. I feel that basically, that a panel of three judges has told the EPA that they have

not done their job properly and the EPA has conceded to this rather than fight back. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 885.001.003

Author Name: Dunlap Jo

Organization: Cygnet Enterprises Inc.

The proposed NPDES regulations will serve to increase the administrative and financial burdens placed on the lake

management professionals that now strive to preserve, protect, and if possible, to improve the aquatic resources of

various States. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 886.001.002

Author Name: Weekly S.

Organization:  

The proposed NPDES regulations will not only increase the financial and administrative burdens places on lake

management professionals, reduce the available tools to protect and improve aquatic resources, and limit available

applications and increase costs for consumers. To that end, the regulations will not improve the ability improve our
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environment, as existing comprehensive systems to facilitate aquatic plant management are already in place. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 886.001.006

Author Name: Weekly S.

Organization:  

I oppose the draft NPDES regulations and strongly urge EPA to not move forward with its proposed language. Any

further action could have significant impacts on our aquatic resources, consumers, and businesses. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 887.001.002

Author Name: Weekly M.

Organization:  

The proposed NPDES regulations will not only increase the financial and administrative burdens places on lake

management professionals, reduce the available tools to protect and improve aquatic resources, and limit available

applications and increase costs for consumers. To that end, the regulations will not improve the ability improve our

environment, as existing comprehensive systems to facilitate aquatic plant management are already in place. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 887.001.006

Author Name: Weekly M.

Organization:  

I oppose the draft NPDES regulations and strongly urge EPA to not move forward with its proposed language. Any
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further action could have significant impacts on our aquatic resources, consumers, and businesses. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 888.001.002

Author Name: James C.

Organization:  

The proposed NPDES regulations will not only increase the financial and administrative burdens places on lake

management professionals, reduce the available tools to protect and improve aquatic resources, and limit available

applications and increase costs for consumers. To that end, the regulations will not improve the ability improve our

environment, as existing comprehensive systems to facilitate aquatic plant management are already in place. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 888.001.006

Author Name: James C.

Organization:  

I oppose the draft NPDES regulations and strongly urge EPA to not move forward with its proposed language. Any

further action could have significant impacts on our aquatic resources, consumers, and businesses. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 889.001.002

Author Name: Ferdon M.

Organization:  

The proposed NPDES regulations will not only increase the financial and administrative burdens places on lake
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management professionals, reduce the available tools to protect and improve aquatic resources, and limit available

applications and increase costs for consumers. To that end, the regulations will not improve the ability improve our

environment, as existing comprehensive systems to facilitate aquatic plant management are already in place. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 889.001.006

Author Name: Ferdon M.

Organization:  

I oppose the draft NPDES regulations and strongly urge EPA to not move forward with its proposed language. Any

further action could have significant impacts on our aquatic resources, consumers, and businesses. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 890.001.002

Author Name: Dhillon R.

Organization:  

The proposed NPDES regulations will not only increase the financial and administrative burdens places on lake

management professionals, reduce the available tools to protect and improve aquatic resources, and limit available

applications and increase costs for consumers. To that end, the regulations will not improve the ability improve our

environment, as existing comprehensive systems to facilitate aquatic plant management are already in place. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 890.001.006

Author Name: Dhillon R.

PGP Responses to Comments General statement of opposition -  Permit is too stringent/Permit is not sufficiently stringent

8310/31/2011 04:04 PM EDT



 

Organization:  

I oppose the draft NPDES regulations and strongly urge EPA to not move forward with its proposed language. Any

further action could have significant impacts on our aquatic resources, consumers, and businesses. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 907.1.001.001

Author Name: Clary Patricia

Organization: Californians for Alternatives to Toxics (CATs)

CATs has reviewed the draft NPDES PGP referenced above and found it disappointing in its reiteration of currently

existing pesticide law in place of a serious regulation of pesticides as they are applied so that they purposefully or

inadvertently, but as a result of regulated use, enter the Waters of the U.S.

 

With its lack of adequate enforcement and requirement for pesticide effluent residue monitoring, advance public review

of plans and notices, pollutant concentration limitations, full range of pesticide application sites and other critical

inadequate or missing sections of this rule, and with Office of Pesticide Programs (OPP) apparently in the lead over the

Office of Water (OW) so that the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) again essentially stands in

for what's required under the Clean Water Act (CWA), the U.S. Environmental Protection Agency (EPA) leaves itself

vulnerable to further litigation regarding NPDES permitting for discharges of pesticides applied to, over or near Waters

of the U.S. 
 

Response 

The PGP includes recordkeeping and reporting that can support enforcement. Such requirements have been adapted for this

particular activity. With regard to monitoring, see Section III.4 of the Fact Sheet. Also see response to Comment ID 172-

cp.001.002.

 

Comment ID 913.001.013

Author Name: Wilkinson Richard

Organization: Dayton Valley Conservation District

We encourage the EPA to minimize the overall impact to land users who are trying to treat or abate their property from

state mandated weeds . The last thing we should do is to jeopardize our current relationship with land users who are

PGP Responses to Comments General statement of opposition -  Permit is too stringent/Permit is not sufficiently stringent

8410/31/2011 04:04 PM EDT



 

trying to assist our district with the eradication of invasive or noxious weeds . Ultimately the negative impact of not

treating these invasive weeds would be worst than no activity at all . 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 938.001.003

Author Name: Watts Brenda

Organization: K & P Flying Service, Inc

I take pride in my business and my work as a female operator. I strive each day to meet the standards that are set forth

by the producer and by the state and federal rules and regulations. Implementing the NPDES permit will be oppressive

to my business and other aerial applicators because it will be impossible to run my business and be in compliance with

the permit regulations at the same time! The NPDES permit and an aerial application business are antithetical : if the

permit exists, aerial application businesses simply can't thrive.

 

In closing, please consider the impact the language of the permit will have on agriculture, the cost of food, and the

environment. 
 

Response 

See response to Comment ID 172-cp.001.002.
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VALUE OF PESTICIDES/PEST CONTROL - PESTICIDES ARE

ESSENTIAL. PESTICIDES ARE HARMFUL. COMMENTS ON SPECIFIC

PESTICIDES OR TYPES OF PESTICIDES

Comment ID 181.1.001.001

Author Name: Conlon Joseph

Organization: American Mosquito Control Association (AMCA)

As early as 1905 in the salt marshes of New Jersey, mosquito control pioneers recognized the value of a diversified

approach to control, integrating surveillance, source reduction, personal protection, and chemical and biological control.

Since the 1950's, control programs have progressively adopted the use of nationally registered public health larvicides

and adulticides to further exploit mosquito vulnerabilities within an increasingly environmentally friendly context. That

tradition continues today. In fact, the American Mosquito Control Association has established a formal partnership with

the Environmental Protection Agency (EPA) in investigating means of improving effective mosquito control while

reducing exposure risk to public health insecticides. This Pesticide Environmental Stewardship Program (PESP) has

the full and active support of the entire mosquito control profession. AMCA has further codified these principles in a

policy document "Best Management Practices for Integrated Mosquito Control" recently submitted to EPA for use in its

deliberations on NPDES permitting policy. 
 

Response 

EPA acknowledges the commenter’s support for Integrated Pest Management practices in mosquito control.

 

 

Comment ID 201.1.001.002

Author Name: Jones Travis

Organization: Idaho Grain Producers Association (IGPA)

Grain farmers are reliant on a wide variety of chemicals that boost production by controlling weeds, eliminating pests,

and stimulating growth. These invaluable crop chemicals are what have allowed U.S. agriculture to produce the safest,

most affordable and reliable supply of food in the world that literally feeds the world. 
 

Response 

EPA developed the PGP to provide an option for Operators to comply with the Sixth Circuit Court's decision of January 7, 2009, in

which point source discharges from application of pesticides are required to be covered under an NPDES permit. It is not EPA’s
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intent to stop or seriously restrict the use of biological and chemical pesticides or adversely affect an applicator’s ability to treat

pests that threaten the economy and public health, or make it more difficult for owners (Decision-makers) to maintain their

property.  Rather, this permit, is a vehicle that allows pesticide applications consistent with terms of the permit.  EPA developed this

permit with the goal of not causing undue burden to applicators (see response to Comment ID 210.001.001); and of not including

redundant requirements from those already in effect under existing laws, regulations, and permits.  EPA has clarified in the final

permit the type of entities who need to submit Notices of Intent and are required to meet the technology-based effluent limitations

based on integrated pest management principles in Part 2.2 of the permit. EPA also revised the annual treatment area thresholds in

the final permit. In addition, EPA clarified and amended the recordkeeping and reporting requirements to reduce the paperwork

burden on small entities and certain Applicators. These changes minimized permit burden. As a result of changes made in the final

permit to better target permit requirements, EPA’s economic analysis estimates that the annual costs of the final permit are

approximately half of the costs of the proposed permit (see response to Comment ID 234.1.001.007). Without this general permit,

Operators that discharge into waters of the United States would have to obtain coverage under individual NPDES permits to legally

continue applying pesticides to waters of the United States.  Individual NPDES permits generally take longer to obtain and typically

are more burdensome than general permits.  This general permit includes limitations, BMPs, monitoring, planning, corrective

action, and recordkeeping and reporting requirements that are designed to provide natural resource protection consistent with the

provisions of the CWA while allowing continued pesticide usage. Also see response to Comment ID 201.1.001.009 regarding

certain agricultural exemptions.

 

Comment ID 208-cp.001.001

Author Name: Anonymous Anonymous

Organization:  

I feel that spraying for mosquitoes should continue in Brunswick County. Since spraying is done at night there are few

people to inhale the pesticide.

 

Mosquitoes can carry Lyme disease. They must be done away with! 
 

Response 

See response to comment ID 201.1.001.002.

 

 

Comment ID 213.001.001

Author Name: Benser J.

Organization:  

The average size of the ponds I treat are 1/4 to 5 acres in size and I use a 8' jon boat that two men can carry and put in
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the back of a pickup truck. I use two methods of applying aquatic pesticides, back pack sprayers and a small 1 h.p.

pump in the boat. I have two types of customers, private pond owners and Homeowners Associations. I have no state,

federal and or local goverment projects. With the poor economy everyone is cutting back, we only treat with pesticides

when it is totaling necessary. We try and use a total intergrated lake management program where we combine

chemical, biological, manual removal and preventive maintenance. 
 

Response 

See response to Comment ID 234.1.001.007.  Overall, EPA’s economic analysis estimates that the annual costs of the final permit

are approximately half of the costs of the proposed permit. 

 

Comment ID 217.001.001

Author Name: Kretsch Kevin

Organization: Lake Restoration Inc.

Our customers include state, county, city, watersheds, lake improvement districts, lake associations, homeowner

associtions, individual lake and pond homeowners. Contracts may be for a treatment, a year or in some cases three

years. 

 

The goals of the treatments vary from reducing or eliminating invasive species, to providing recreational use or

aesthetic enjoyment of a body of water. For invasive plants, surveys determine the presence of the plants and the

appropriate treatment. With recreational use of a body of water the presence of aquatic plants in abundance dictates

the timing of treatment. 

 

We also conducted harvesting of aquatic plants for 11 years. It was not cost effective. Nor did it provide the results in

the short term or the long term. Harvesting of eurasian watermilfoil actually spread the plant in the body of water. 
 

Response 

See response to comment ID 201.1.001.002. 

 

Comment ID 226.001.001

Author Name: Rhinesmith A.

Organization:  

Each year we have the weeds treated in our beach area in order to ensure our members of safe swimming at our

beach. The products used do not harm the fish or other wildlife but do significantly cut down on the seaweed in our

area.
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With the proposed legislation, I am concerned about a number of possible issues. First, we have just enough money

from dues to pay our taxes, insurance, water treatment, water testing (and it almost always tests below 10, which is

squeaky clean), and utility bills. As we understand it, the new regulations will impose greater requirements and increase

the cost significantly. We are very concerned that we will not be able to pay the exhorbitant fees.

 

Secondly, and more importantly, I have many grandchildren who swim at our beach and am very concerned about their

safety. Swimmer safety will be at increased risk due to excessive plant and algae growth. A swimmer can easily be

entangled in the growth and result in a possible drowning. I have always been a strong swimmer but have had some

personal experiences with thick seaweed entanglement. It is a scary and risky situation.

 

Thirdly, Silver Lake is used as a source of water for our volunteer fire department in this rural community. Extremely

hazardous conditions could result as a result of clogged water hoses from extensive growth in our lovely lake. Our

dedicated and able firemen would be severely handicapped without water to extinguish a burning house fire.

 

Lastly, I believe I am correct that very heavy plant and algae infestations result in lower oxygen levels and therefore can

cause fish to die and limit the ability of migratory birds and other wildlife to utilize the lake, as well. I do not believe that

is in the best interests of our community, our state or our nation. 
 

Response 

See response to comment ID 201.1.001.002.

 

 

Comment ID 234.1.001.022

Author Name: Rodgers, Jr. J.

Organization: Clemson University

Not all aquatic pesticides are sprayed; some are granular. p.33. 
 

Response 

EPA acknowledges the commenter’s clarification of the different types of pesticide formulations.

 

 

Comment ID 275.1.001.004

Author Name: Lopez Jaclyn
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Organization: Center for Biological Diversity

EPA, FWS, NMFS, the National Park Service ("NPS"), the National Forest Service ("NFS"), and the U.S. Geological

Survey ("USGS") have all acknowledged the impact of pesticides on our environment. Scientific researchers have also

published numerous studies documenting the impact of registered pesticides on the environment - particularly

pesticides that are not directly applied to water but nonetheless end up there. These pesticides are well known to have

adverse effects on aquatic and wildlife species, and their impacts have been in the public consciousness since the mid-

1950s when author and activist Rachel Carlson published Silent Spring.[FN 19] Her book examined the impacts of DDT

on birds. While DDT has now been banned, similar compounds, known as organophosphorus pesticides are still being

used. Sparling and Fellers (2007) discuss the impacts of these pesticides on the environment:[FN 20]

 

Organophosphorus (OPs) pesticides have long been of serious environmental concern. They form the largest group of

chemicals used in the control of pests including invertebrates, vertebrates and, to a lesser extent, plants. There are

some 200 OP pesticides available in this class that have been formulated into literally thousands of different products.

These products are used in agriculture, forests, gardens, home and industrial sites, urban and rural areas. As one

example, over 3.0 million kg of active ingredient OPs were used in California during 2004, the most recent reporting

year (California Department of Pest Regulation, 2006). It is estimated that this accounts for about 25% of OP use

nationwide.

 

Organophosphorus pesticides function to inhibit cholinesterase. They bind with acetylcholinesterase, an enzyme that

breaks down the neurotransmitter acetylcholine so that subsequent impulses can be transmitted across the synapse.

Therefore, inhibiting acetylcholinesterase results in repeated, uncontrolled firing of neurons leading to death usually by

asphyxiation as respiratory control is lost.

 

Organophosphorus pesticides are just the tip of the iceberg when it comes to pesticide use in the United States. Over 1

billion pounds of pesticides are used each year in this country to control weeds, insects and other organisms.[FN 21] A

USGS 2006 Report (updated in 2007) explains in detail the pervasiveness of pesticides in U.S. waters:

 

At least one pesticide was detected in water from all streams studied and … pesticide compounds were detected

throughout most of the year in water from streams with agricultural (97 percent of the time), urban (97 percent), or

mixed land- use watersheds (94 percent). In addition, organochlorine pesticides (such as DDT) and their degradates

and by-products were found in fish and bed-sediment samples from most streams in agricultural, urban, and mixed-

land-use watersheds-and in more than half the fish from streams with predominantly undeveloped watersheds. Most of

the organochlorine pesticides have not been used in the United States since before the NAWQA studies began, but

their continued presence demonstrates their persistence in the environment.[FN 22]

 

The USGS Report's lead author, Robert J. Gilliom, in a presentation entitled "Pesticides in the Nation's Water

Resources," stated that "throughout the nation, almost every time and place that you observe a stream or river in a

populated area you are looking at water that contains pesticides, inhabited by fish that contain pesticides."[FN 23] This

is a striking statement and one that should raise significant concern about the effects of pesticides on wildlife species

and the pathways of pesticides into water.

 

The USGS Report provides extensive data regarding the presence of pesticides in U.S. waters.[FN 24] The Report's

findings indicate that streams and groundwater in watersheds with significant  agricultural or urban development, or with
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a mix of these land uses, almost always contain mixtures pesticides.[FN 25] At least one pesticide was found in nearly

every water and fish sample collected.[FN 26] Moreover, individual pesticides seldom occurred alone; almost every

sample from streams contained two or more pesticides.[FN 27] The USGS Report also notes a direct correlation

between the amounts of pesticides used and the frequency of pesticides found in surface waters.[FN 28] The USGS

data likely underestimates the scope and magnitude of pesticide pollution of surface waters - the USGS evaluated the

concentrations of only about 90 of the highest use pesticides; approximately 1,000 registered pesticide active

ingredients are in use.

 

One stark example of the problem is atrazine, the most commonly detected pesticide in U.S. waters.[FN 29] Between

60 and 80 million pounds of atrazine, which is already banned in the European Union, is applied in the U.S., and about

75% of streamwater and 40% of groundwater contains atrazine.[FN 30] The report found that watersheds are

pervasively contaminated with atrazine - twenty-five watersheds had average concentrations above 1 ppb. At 1 ppb, the

primary production of aquatic non-vascular plants is reduced, at 0.1 ppb, atrazine can alter the development of sex

characteristics in male frogs. Of the watersheds sampled, nine had samples of 50 ppb or above, and four exceeded 100

ppb. This report is a wake-up call to the fact that pesticides applications are having a tremendous impact on our

environment.

 

The USGS Report also addresses pesticide presence in stream sediment as well as fish tissue:

 

Concentrations of organochlorine pesticide compounds measured in bed sediment were greater than one or more

aquatic-life benchmarks at 70 percent of urban stream sites, 31 percent of agricultural sites, 36 percent of sites with

mixed land use, and 8 percent of undeveloped sites. The geographic distribution of sites where aquatic-life benchmarks

for bed sediment were exceeded is similar to findings for water in many respects, including urban streams throughout

the country, and many agricultural and mixed-land-use streams in the Southeast, East, and irrigated areas of the West.

In urban streams, aquatic-life benchmarks were most frequently exceeded by individual compounds in the DDT group

or total DDT (58 percent of sites), total chlordane (57 percent), and dieldrin (26 percent).

 

Comparisons of concentrations of organochlorine pesticide compounds measured in whole fish with benchmarks for

fish-eating wildlife indicate a wide range of potential for effects, depending on the type of wildlife benchmark used.

Because there is no consensus on tissue-based benchmark values for wildlife, measured concentrations were

compared with both the high and low benchmark values from the range available for each compound. The high

benchmark values for fish tissue were exceeded most frequently in streams in the populous Northeast; in high-use

agricultural areas in the upper and lower Mississippi River Basin; in high-use irrigated agricultural areas, such as

eastern Washington and the Central Valley of California; and in urban streams distributed throughout the country. [FN

31]

 

Many of the pesticides detected in sediment and/or biota have been discontinued for many years (most uses of

organochlorine pesticides were discontinued years ago). Their continued presence in sediment and biota, and the fact

that their quantities still exceeded benchmarks for aquatic life and fish-eating wildlife in bed sediment or fish-tissue

samples from many streams, raises serious concerns about the long-term chronic impacts of pesticides on listed

species.[FN 32] Moreover, more recent and currently used pesticides, such as chlorpyrifos, benfluralin, dichlone,

dicofol, bensulide, PCNB, endosulfan, dacthal, pentachlorophenol, esfenvalerate, ethalfluralin, fenthion, oxadiazo,

fenvalerate, pendimethalin, lindane, triallate, methoxychlor, trifluralin, permethrin, phorate, and propargite, are all

predicted to have potential to accumulate in sediment and aquatic biota.[FN 33]
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Also alarming is the USGS Report's finding that "concentrations of pesticides were frequently greater than water-quality

benchmarks for aquatic life and fish-eating wildlife":[FN 34]

 

Of 186 stream sites sampled nationwide by the USGS, 57 percent of 83 agricultural streams had concentrations of at

least one pesticide that exceeded one or more aquatic-life benchmarks at least one time during the year; 83 percent of

30 urban streams had concentrations of at least one pesticide that exceeded one or more aquatic-life benchmarks at

least one time during the year; 42 percent of 65 mixed-land-use streams had concentrations of at least one pesticide

that exceeded one or more aquatic-life benchmarks at least one time during the year.

 

In urban streams, most concentrations greater than a benchmark involved the insecticides diazinon (73 percent of

sites), chlorpyrifos (37 percent), and malathion (30 percent). In agricultural streams, most concentrations greater than a

benchmark involved chlorpyrifos (21 percent of sites), azinphos-methyl (19 percent), atrazine (18 percent), p,p'-DDE (16

percent), and alachlor (15 percent).

 

The pesticides detected most frequently in stream water included: (1) five agricultural herbicides that were among the

most heavily used during the study period-atrazine (and its degradate deethylatrazine), metolachlor, cyanazine,

alachlor, and acetochlor; (2) five herbicides extensively used for nonagricultural purposes, particularly in urban areas-

simazine, prometon, tebuthiuron, 2,4-D, and diuron; and (3) three of the most extensively used insecticides during the

study period-diazinon, chlorpyrifos, and carbaryl (fig. 1-4). Simazine, prometon, diuron, 2,4-D, diazinon, and carbaryl,

which are commonly used to control weeds, insects, and other pests in urban areas, were frequently found at relatively

high levels in urban streams throughout the Nation.[FN 35] 

 

Pesticides not applied in or near water also often find their way into water via (1) adsorption - the binding of pesticides

to mineral or soil particles, (2) transfer - the movement of pesticides in the environment; and (3) degradation - the

breakdown of pesticides over time. Adsorption is relevant because the tendency of pesticides to bind to soil particles

varies, influencing the ability of a particular pesticide to enter into other biological or chemical pathways.[FN 36] Both

pesticide runoff and pesticide drift can be highly influenced by whether a pesticide adsorbs to soil or dust particles that

travel in the environment. Pesticide transfer can occur through volatilization, runoff, leaching, drift, absorption, and

physical removal. Runoff is of particular concern. Movement of pesticides via runoff can occur whether pesticides are

dissolved in the water or bound to eroding soil particles.[FN 37]

 

The widespread presence of pesticides in our waterways demonstrates that wildlife, especially endangered and

threatened aquatic wildlife or wildlife dependent upon aquatic species, is likely being adversely affected by pesticides. It

is therefore imperative that the EPA take advantage of this opportunity to ensure that pesticides applications no longer

impair the integrity of our nation's waters. EPA must address all the pathways via which pesticides pollute U.S. waters.

 

1. Pesticide Drift

 

Pesticide drift should be of particular concern. Pesticide drift is defined as any airborne movement of pesticides off the

target site,[FN 38] and aerial pesticide applications can result in substantial amounts of pesticides drifting offsite.[FN 39]

Spray drift occurs during and soon after a pesticide application, while post-application drift occurs after the application is

complete. During pesticide applications, winds or application equipment can blow spray droplets and vapors from mid-

air droplet evaporation (with liquid applications) or particles (with dust applications) off site. Fine droplets generated by
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spray nozzles are the most problematic and can drift long distances before settling. Applications of gaseous fumigant

pesticides always involve escape of the gases from the intended application site, generally through the normal (and

presently legal) application process, but also through leaking equipment, containers, or tarps.

 

Pesticide drift does not end when applications are complete.[FN 40]  Post-application drift also may occur over many

days and even weeks after a pesticide application. Post-application drift takes two forms. Volatilization drift is the first

and occurs because some pesticides readily volatilize from the leaf and soil surfaces on which they were initially

deposited. They might be liquids or oils when applied, but evaporate in the heat of the day, drift for a distance, and re-

condense when the temperature drops or when they contact a cool surface, just like water vapor condenses on a glass

of iced tea on a humid day. This process is repeated many times as the pesticide is carried by prevailing winds. Drift of

pesticide-coated dust particles can also occur. High winds in agricultural areas create clouds of dust from pesticide-

treated fields. This dust is eventually  deposited. Both volatile and non-volatile pesticides may cling to dust particles and

drift in this manner.

 

The amount of drift that occurs via pesticide use has been characterized as "considerable" by the National Research

Council and is thought to vary from 5% (under optimal low wind conditions) to 60% (under more typical conditions).[FN

41] The Office of Technology Assessment estimates that about 40% of an aerial insecticide application leaves the

target area and that less than 1% actually reaches the target pest.[FN 42] The typical range for drift is 100 meters to

1600 meters.[FN 43] However, longer ranges have been documented (as a result of both drift and volatilization). For

example, pesticide transport from orchard applications in Vermont exceeded 2 miles.[FN 44] Pesticides applied to

wheat fields in Colorado moved between 5 and 10 miles.[FN 45] Applications in California were found 4 miles from an

oat field.[FN 46]  And pesticide transport has been noted 10 to 50 miles from applications in central Washington.[FN 47]

 

 

Impacts to wildlife from pesticide transport are well documented. In a study done by the USGS, pesticide transport from

the Central Valley of California was found to impact frog species in the Sierra Nevada mountain range.[FN 48 The study

found that the most drastic population declines of several frog species (red-legged frog, Rana aurora, yellow-legged

frog, Rana boylii, mountain yellow-legged frog, Rana muscosa, and Yosemite toad, Bufo canorus) are found in the

Sierra Nevadas, downwind from the San Joaquin Valley. In 1998, over 60% of the total pesticide usage in the state of

California was sprayed in the San Joaquin Valley. The study found a close correlation between the declining

populations of frogs and exposure to agricultural pesticides. Particularly, the study found diazinon, endosulfan, and

chlorpyrifos at toxic levels in over half the frogs tested. Another study found that organochlorines enter far away sites

via precipitation or dry deposition, and that they readily accumulate in R. muscosa tissue.[FN 49]

 

Declining Downwind: Amphibian Population Declines In California And Historical Pesticide Use,[FN 50] further confirms

the significant pesticide transport that is occurring in California. The study found "a strong association between

amphibian declines and total upwind pesticide use for . . . four ranid frogs." And similarly, the publication, Spatial Tests

of the Pesticide Drift, Habitat Destruction, UV-B, and Climate-Change Hypotheses for California Amphibian

Declines,[FN 51] determined that "the association of declines with the amount of upwind agricultural land use was

striking for five of the six species for which habitat alteration was not a clear factor . . . . Additional evidence for the

importance of upwind agriculture . . . comes from the categorical variable analysis, which demonstrated clear trends of

increasing declines with increasing amounts of upwind agriculture. Of the factors we were able to examine, upwind

agriculture was the strongest single factor explaining California declines for amphibian taxa in which declines were not

driven primarily by overt habitat destruction."
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More recent studies tell a similar story. Spalding and Fellers (2009) looked at the effects of two insecticides, chlorpyrifos

and endosulfan, on the common pacific tree frog (P. regilla) and the endangered foothills yellow legged frog (R.

boylii).[FN 52] They note that:

 

Evidence is growing that insecticides are having negative effects on amphibian populations in the Sierra Nevada

Mountains of California. The San Joaquin Valley, an intensely agricultural region, lies upwind of the more pristine

montane habitats where amphibians are disappearing. Thousands of kg of active ingredient pesticides are sprayed on

crops in this region annually. The most commonly used insecticides include the organochlorine endosulfan and

cholinesterase-inhibiting organophosphorus insecticides such as chlorpyrifos, diazinon, and malathion.[FN 53]

 

These insecticides are found in air, snow, and surface waters of National Parks and other sites in the Sierra Nevada

Mountains. They have also been detected in amphibian tissues. Whereas acute toxicity data exist for a few of these

insecticides, the effects of long term or chronic exposure are less well known. Pesticides can have many adverse

effects on amphibians including decreased growth and developmental rates, increased incidence of external

abnormalities, impaired reproductive potential, and death. They can also interact with other factors to alter mortality.

 

The results of Spalding and Fellers' research shows that both chlorpyrifos and endosulfan are highly toxic to P. regilla

and R. boylii and that R. boylii is more sensitive to these insecticides than is P. regilla. For chlorpyrifos, the median

lethal concentrations were in the few hundreds of a part per billion range, and the estimated LC50 for P. regilla was

approximately five times greater than that for R. boylii.[FN 54] However, endosulfan was considerably more toxic than

chlorpyrifos in both species, with the estimated LC50s in the few or sub parts per billion range. Endosulfan was 21

times more toxic than chlorpyrifos in P. regilla and nearly 121 times greater  in R. boylii. Thus, environmental

concentrations of insecticides from pesticide drift in the Sierra Nevada Mountains of California have the potential to

inflict serious damage on native amphibians.  

 

 

FN 18] Notably, the draft permit does not state whether intermittent streams constitute water of the U.S., and offers no

guidelines or requirements for demonstrating that a waterbody is a water of the U.S. The EPA should provide this

guidance in its final permit.

 

[FN 19] Carlson, Rachel. Silent Spring. Boston: Houghton Mifflin, 1962.

 

[FN 20] Sparling D.W. and G. Fellers. 2007. Comparative toxicity of chlorpyrifos, diazinon, malathion and their oxon

derivatives to larval Rana boylii. Environmental Pollution 147:535-539.

 

[FN 21] Gilliom RJ, Barbash JE, Crawford CG, Hamilton PA, Martin JD, Nakagaki N, Nowell LH, Scott JC, Stackelberg

PE, Thelin GP, Wolock DM. 2007. The quality of our nation's waters-pesticides in the nation's streams and ground

water, 1992-2001. US Geological Survey circular 1291 ("USGS 2007").

 

[FN 22] USGS Fact Sheet 2006-3028, Pesticides in the Nation's Streams and Ground Water, 1992-2001-A Summary.

 

[FN 23] USGS Pesticide National Synthesis Project, 1999, Pesticides in the Nation's Water Resources-Water

Environment Federation Briefing Series, March 19, 1999, Capitol Building, Washington, D.C.
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[FN 24] USGS 2007 Report.

 

[FN 25] Id.

 

[FN 26] Id.

 

[FN 27] Id.

 

[FN  28] Id.

 

[FN 29] Wu, Mae, M. Quirindongo, J. Sass, and A. Wetzler. 2009. Atrazine: Poisoning the Well: How the EPA is

Ignoring Atrazine Contamination in the Central United States, available at

http://www.nrdc.org/health/atrazine/default.asp. [FN 30] Id.

 

[FN 31] USGS 2007 Report.

 

[FN 32] Given the long lasting presence of discontinued pesticides, EPA must consider the impacts of registered
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[FN 33] USGS Fact Sheet 092-00, Pesticides in Stream Sediment and Aquatic Biota.

 

[FN 34] USGS 2007 Report.

 

[FN 35] Id.

 

[FN 36] Harrison, S.A., The Fate of Pesticides in the Environment, Agrichemical Factsheet #8, Penn State Cooperative

Extension, 1990.

 

[FN 37] Id.

 

[FN 38] Kegley, Susan, Anne Katten, and Marion Moses. 2003. Secondhand Pesticides Airborne Pesticide Drift in

California. (One in a series of reports by Californians for Pesticide Reform).

 

[FN 39] Cox, C. 1995. Pesticide Drift-Indiscriminately from the Skies, Journal of Pesticide Reform, Vol.15, No.1.

 

[FN 40] Id.

 

[FN 41] National Research Council, Board on Agriculture, Committee on Long-Range Soil and Water Conservation,

1993, Soil and water quality: An agenda for agriculture, Washington, D.C., Natl. Academy Press, 323-324.

 

[FN 42] U.S. Congress, Office of Technology Assessment, 1990, Beneath the bottom line: Agricultural approaches to

reduce agrichemical contamination of groundwater, Report No. OTA-4-418, Washington, D.C., U.S. GPO.
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[FN 43] Cox, C. 1995. Pesticide Drift-Indiscriminately from the Skies, Journal of Pesticide Reform, Vol.15, No.1.

 

[FN 44] Id.

 

[FN 45] Id.

 

[FN 46] Id.

[FN 47 Id.

 

[FN 48] Sparling, D.W., G.M. Fellers, and L.L. McConnell. 2001. Pesticides and Amphibian Population Declines in

California. Environmental Toxicology and Chemistry 20(7):1591-1595; see also Lenoir, J.S., et al. 1999. Summertime

transport of current-use pesticides from California's Central Valley to the Sierra Nevada Mountain Range.

Environmental Toxicology and Chemistry 18(12):2715-2722.

 

[FN 49] Fellers, G. M., L. L. McConnell, D. Pratt, and S. Datta. 2004. Pesticides in mountain yellow-legged frogs (Rana

muscosa) from the Sierra Nevada mountains of California, USA. Environmental Toxicology and Chemistry 23(9):2170-

2177.

 

[FN 50] Davidson, Carlos. 2004. Declining Downwind: Amphibian Population Declines In California And Historical

Pesticide Use. Ecological Applications 14(6), pp. 1892-1902.

 

[FN 51] Davidson, Carlos, H. Bradley Shaffer, and Mark R. Jennings. 2002. Spatial Tests of the Pesticide Drift, Habitat

Destruction, UV-B, and Climate-Change Hypotheses for California Amphibian Declines. Conservation Biology 16:6, pg.

1588-1601.

 

[FN 52] Sparling, Donald W. and Gary M. Fellers. 2009. Toxicity of two insecticides to California anurans and its

relevance to declining amphibian populations. Environmental Toxicology 28(8):1696-703.

 

[FN 53] California Pesticide Information Portal. http://www.cdpr.ca.gov/docs/pur/purmain.htm.

 

[FN 54] P. regilla populations seem to be stable or declining at a slower rate. A possible cause of their relative success

is their reduced dependence on standing water. P. regilla adults lay their eggs in water and move to upland habitat

shortly afterwards; hatching is rapid compared to some of the other species; and time to metamorphosis is less than

that of R. boylii.  
 

Response 

The general permit is designed to address the discharge of biological pesticides, and chemical pesticides that leave a residue in

waters of the U.S. for specified use patterns and to ensure such discharges meet NPDES requirements developed to protect water

quality, including but not limited to technology-based and water quality-based requirements.  EPA’s analyses of pesticide

concentrations in water bodies across the country show relatively few detections of pesticides at concentrations that exceeded the

most stringent applicable national water quality criteria or aquatic life benchmarks from the types of pesticide applications eligible

for coverage under the PGP.  EPA notes that the available water quality data generally reflects pesticides from several sources,
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including stormwater runoff and irrigation return flow, both of which are exempt from NPDES requirements under the CWA. EPA

intends and expects that the pesticides general permit will minimize unnecessary discharges of pesticides to the aquatic environment

via technology-based and water-quality effluent limitations, monitoring, reporting, and recordkeeping requirements with minimal

burden to applicators and decision-makers. For a discussion on drift, refer to response to Comment ID 307.1.001.003.  Please refer

to the PGP Comment Response Waters of the United States Essay. 

 

Comment ID 275.1.001.006

Author Name: Lopez Jaclyn

Organization: Center for Biological Diversity

Pesticides impact the environment and species in a variety of ways. Instant mortality is the most obvious impact,

however, we now know that pesticides can have profound endocrine-disrupting and other sublethal effects. Also

significant, and less understood, is how pesticides mixtures affect species - the EPA must take these factors into

consideration in establishing water quality criteria, drafting the proposed permit, and in consultation with FWS and

NMFS.

 

a. Endocrine Disruption

 

Endocrine disruptors are chemicals that mimic an organism's hormones, disrupting natural processes by sending false

messages, blocking real messages, preventing synthesis of the body's own hormones, and accelerating the breakdown

and excretion of hormones.[FN 72] Endocrine disruption affects how an organism develops and functions. Reproductive

disorders, immune system dysfunction, thyroid disorders, types of cancer, birth defects and neurological effects have all

been linked to endocrine disruption. As discussed in a 1999 Report, over 60% of the poundage of all agricultural

herbicides applied in the United States has the potential to disrupt endocrine and/or reproductive systems of humans

and wildlife.[FN 73] More than ten years ago, experts from a wide variety of disciplines were convened to jointly review

evidence and assess hazards of endocrine disruption.[FN 74] The group of scientists reached the following consensus

statements:

 

1. We are certain of the following:

 

• Endocrine-disrupting chemicals can undermine neurological and behavioral development and subsequent potential of

individuals exposed in the womb or, in fish, amphibians, reptiles, and birds, the egg. This loss of potential in humans

and wildlife is expressed as behavioral and physical abnormalities. It may be expressed as reduced intellectual capacity

and social adaptability, as impaired responsiveness to environmental demands, or in a variety of other functional

guises. Widespread loss of this nature can change the character of human societies or destabilize wildlife populations.

Because profound economic and social consequences emerge from small shifts in functional potential at the population

level, it is imperative to monitor levels of contaminants in humans, animals, and the environment that are associated

with disruption of the nervous and endocrine systems and reduce their production and release. 

 

• Because the endocrine system is sensitive to perturbation, it is a likely target for disturbance. In contrast to natural

hormones found in animals and plants, some of the components and by-products of many manufactured organic
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compounds that interfere with the endocrine system are persistent and undergo biomagnification in the food web, which

makes them of greater concern as endocrine disruptors.

 

• Man-made endocrine-disrupting chemicals range across all continents and oceans. They are found in native

populations from the Arctic to the tropics, and, because of their persistence in the body, can be passed from generation

to generation. The seriousness of the problem is exacerbated by the extremely low levels of hormones produced

naturally by the endocrine system which are needed to modulate and induce appropriate responses. In contrast, many

endocrine-disrupting contaminants, even if less potent than the natural products, are present in living tissue at

concentrations millions of times higher than the natural hormones. Wildlife, laboratory animals, and humans exhibit

adverse health effects at contemporary environmental concentrations of manmade chemicals that act as endocrine

disruptors. New technology has revealed that some man-made chemicals are present in tissue at concentrations

previously not possible to measure with conventional analytical methods, but at concentrations which are biologically

active.

 

• Gestational exposure to persistent man-made chemicals reflects the lifetime of exposure of females before they

become pregnant. Hence, the transfer of contaminants to the developing embryo and fetus during pregnancy and to the

newborn during lactation is not simply a function of recent maternal exposure. For some egg laying species, the body-

burden of the females just prior to ovulation is the most critical period. For mammals, exposure to endocrine disruptors

occurs during all of prenatal and early postnatal development because they are stored in the mother.

 

• The developing brain exhibits specific and often narrow windows during which exposure to endocrine disruptors can

produce permanent changes in its structure and function. The timing of exposure is crucial during early developmental

stages, particularly during fetal development when a fixed sequence of structural change is occurring and before

protective mechanisms have developed. A variety of chemical challenges in humans and animals early in life can lead

to profound and irreversible abnormalities in brain development at exposure levels that do not produce permanent

effects in an adult.

 

• Thyroid hormones are essential for normal brain function throughout life. Interference with thyroid hormone function

during development leads to abnormalities in brain and behavioral development. The eventual results of moderate to

severe alterations of thyroid hormone concentrations, particularly during fetal life, are motor dysfunction of varying

severity including cerebral palsy, mental retardation, learning disability, attention deficit hyperactivity disorder,

hydrocephalus, seizures and other permanent neurological abnormalities. Similarly, exposure to man-made chemicals

during early development can impair motor function, spatial perception, learning, memory,   auditory development, fine

motor coordination, balance, and attentional processes; in severe cases, mental retardation may result.

 

• Sexual development of the brain is under the influence of estrogenic (female) and androgenic (male) hormones. Not

all endocrine disruptors are estrogenic or anti-estrogenic. For example, new data reveal that DDE, a breakdown product

of DDT, found in almost all living tissue, is an anti-androgen in mammals. Man-made chemicals that interfere with sex

hormones have the potential to disturb normal brain sexual development. Wildlife studies of gulls, terns, fishes, whales,

porpoises, alligators, and turtles link environmental contaminants with disturbances in sex hormone production and/or

action. These effects have been associated with exposure to sewage and industrial effluents, pesticides, ambient ocean

and freshwater contamination, and the aquatic food web.

 

• Commonalities across species in the hormonal mechanisms controlling brain development and function mean that
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adverse effects observed in wildlife and in laboratory animals may also occur in humans, although specific effects may

differ from species to species. Most important, the same man-made chemicals that have shown these effects in

mechanistic studies in laboratory animals also have a high exposure potential for humans.

 

• The full range of substances interfering with natural endocrine modulation of neural and behavioral development

cannot be entirely defined at present. However, compounds shown to have endocrine effects include dioxins, PCBs,

phenolics, phthalates, and many pesticides. Any compounds mimicking or antagonizing actions of, or altering levels of,

neurotransmitters, hormones, and growth factors in the developing brain are potentially in this group.

 

2. We estimate with confidence that: 

 

 • There may not be definable thresholds for responses to endocrine disruptors. In addition, for naturally occurring

hormones, too much can be as severe a problem as too little. Consequently, simple (monotonic) dose-response curves

for toxicity do not necessarily apply to the effects of endocrine disruptors.

 

• Many pesticides affect thyroid function and, therefore, may have [neurological abnormalities].

 

• Some endocrine disruptors or their break-down products are nearly equipotent to natural hormones. Even weak

endocrine disruptors may exert potent effects because they can bypass the natural protection of blood binding proteins

for endogenous hormones. Some disruptors also have a substantially longer biological half-life than naturally produced

hormones because they are not readily metabolized, and as a result are stored in the body and accumulate to

concentrations of concern.

 

A June 2009 Report from the Endocrine Society further explains and indicates that the problem has intensified:[FN 75]

 

Our understanding of the mechanisms by which endocrine disruptors exert their effect has grown. Endocrine disrupting

chemicals (EDCs) were originally thought to exert actions primarily through nuclear hormone receptors, including

estrogen receptors (ERs), androgen receptors (ARs), progesterone receptors, thyroid receptors (TRs), and retinoid

receptors, among others. Today, basic scientific research shows that the mechanisms are much broader than originally

recognized. Thus, endocrine disruptors act via nuclear receptors, nonnuclear steroid hormone receptors (e.g.,

membrane ERs), nonsteroid receptors (e.g., neurotransmitter receptors such as the serotonin receptor, dopamine

receptor, norepinephrine receptor), orphan receptors [e.g., aryl hydrocarbon receptor (AhR)-an orphan receptor],

enzymatic pathways involved in steroid biosynthesis and/or metabolism, and numerous other mechanisms that

converge upon endocrine and reproductive systems. Thus, from a physiological perspective, an endocrine-disrupting

substance is a compound, either natural or synthetic, which, through environmental or inappropriate developmental

exposures, alters the hormonal and homeostatic systems that enable the organism to communicate with and respond to

its environment. The group of molecules identified as endocrine disruptors is highly heterogeneous and includes . . .

pesticides [methoxychlor, chlorpyrifos, dichlorodiphenyltrichloroethane (DDT)], fungicides (vinclozolin).

 

Some EDCs were designed to have long half-lives; this was beneficial for their industrial use, but it has turned out to be

quite detrimental to wildlife and humans. Because these substances do not decay easily, they may not be metabolized,

or they may be metabolized or broken down into more toxic compounds than the parent molecule; even substances that

were banned decades ago remain in high levels in the environment, and they can be detected as part of the body

burden of virtually every tested individual animal or human. In fact, some endocrine disruptors are detectable in so-
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called "pristine" environments at remote distances from the site they were produced, used, or released due to water and

air currents and via migratory animals that spend part of their life in a contaminated area, to become incorporated into

the food chain in an otherwise uncontaminated region.

 

The Endocrine Society Report also makes clear that pesticides are a significant part of the problem:

 

Evaluation of more than 55,000 pesticide applicators revealed a direct link between increased prostate cancer rates and

exposure to methyl bromide, a fungicide with unknown mechanism of action (236). In addition, six pesticides (of 45

common agricultural pesticides) showed significant correlation with exposure and increased prostate cancer rates in

men with a familial history of the disease, suggesting gene-environment interactions. These six agents were

chlorpyrifos, fonofos, coumaphos, phorate, permethrin, and butylate (236, 238). The first four compounds are

thiophosphates that share a common chemical structure.

 

Nonpersistent pesticides (also referred to as "contemporary- use pesticides") are chemical mixtures that are currently

available for application to control insects (insecticides), weeds (herbicides), fungi (fungicides) or other pests (e.g.,

rodenticides), as opposed to pesticides that have been banned from use in most countries (e.g., many of the formerly

popular organochlorine pesticides such as DDT). Three common classes of nonpersistent pesticides in use today

include organophosphates, carbamates, and pyrethroids. Although environmentally nonpersistent, the extensive use of

pest control in these various settings results in a majority of the general population being exposed to some of the more

widely used pesticides at low levels.

 

Endocrine disruptors were a major aspect of the 2007 USGS Report which notes how "more than 50 synthetic chemical

compounds, including a number of pesticides, have been identified as potential endocrine disruptors in various studies

over the past several years (National Academy of Sciences, 1999)."[FN 76]  The USGS Report cites a number of

studies including the "feminization of gull embryos linked to elevated DDT (Fry and Toone, 1981), population declines of

alligators in some Florida Lakes with elevated concentrations of organochlorine pesticides (including DDT) (Guillette

and others, 1994), and feminization of fish in water bodies receiving municipal discharges or industrial effluents

(Purdom and others, 1994)." Of particular concern is the fact that "eleven pesticides that have been identified as

potential endocrine disruptors (Keith, 1997) were among the pesticides most frequently detected in NAWQA water

samples from agricultural and urban streams (atrazine, metolachlor, alachlor, metribuzin, trifluralin, simazine, 2,4-D,

chlorpyrifos, carbaryl, malathion, and dieldrin)."[FN 77]

 

The findings of the USGS Report highlight the need to recognize endocrine disruption in the registration of pesticides.

Numerous other studies over the years have likewise observed the problem first hand. For example, scientists have

documented interference with reproduction in red-spotted newts, Notopthalmus viridescens, from exposure to

endosulfan, a commonly-used pesticide.[FN 78] The study noted that endosulfan disrupted the development of glands

that synthesize a pheromone used in female communication which in turn led to lower mating success. The study

revealed an impact at just 5 parts per billion, the lowest concentration used in the study and a concentration which is

well within the range of endosulfan contamination regularly encountered in the real world. The study identifies a new

mechanism by which low-level contamination can cause adverse effects in wildlife populations. Moreover, another study

suggests that an entire class of herbicides can affect nontarget plants and microorganisms at levels so low that they

cannot be detected.[FN 79]

 

Atrazine has been found to disrupt sexual development of frogs at concentrations 30 times lower than levels allowed by
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EPA.[FN 80] The Hayes study exposed frogs to low levels of atrazine, levels which can often be found in the

environment. The results showed that these low levels of atrazine demasculinized male frogs, preventing male

characteristics from fully forming - Hayes found hermaphroditism in frogs at exposure levels as low as 0.1 ppb, far

below the level established by EPA as safe for aquatic organisms. Hayes noted that amphibians are at great risk

because the highest atrazine levels coincide with the breeding season for amphibians. Additionally, the low-dose

endocrine-disrupting effects are of great concern because the described effects are all internal and may go unnoticed

by researchers. Thus, "exposed populations could decline or go extinct without any recognition of the developmental

effects on individuals."[FN 81]

 

Another recent study by the USGS found that atrazine affects fish reproduction.[FN 82]  Fish were exposed to 0-50

micrograms per liter of atrazine - exposure levels less than the EPA Aaquatic Life Benchmark of 65 micrograms per liter

for chronic exposure of fish. The study shows that the normal reproductive cycling of fathead minnows was disrupted by

atrazine. It also showed that fish did not spawn as much or as well when exposed to atrazine and that total egg

production was lower in all atrazine-exposed fish. There were also abnormalities in the reproductive tissues of both

males and females. The study also pointed out that atrazine concentrations are greatest in streams in spring, which is

when most fish in North America are attempting to reproduce.

 

Atrazine is far from alone, however. In a study focusing on the effect of methoxychlor, a substitute for DDT, scientists

found that pesticide presence in pregnant mice changed the structure of the male offspring's prostate.[FN 83]  This

study was done using doses that are encountered in the environment. Another study examined the impacts of

pesticides on the expected sex ratio of turtle eggs and found that the sex ratio was altered by each of the pesticides

used (a PCB mixture, trans-nonachlor, and chlordane).[FN 84]  Specifically, chlordane suppressed testosterone levels

in hatchling males and progesterone levels in hatchling females, indicating that chlordane's impact on sex ratio is a

result of anti-androgenic activity. Trans-nonachlor worked as an estrogen mimic, while alachlor suppressed

testosterone levels but not progesterone levels. The study concluded that the results are important because they

illustrate that different hormone disrupting compounds can achieve similar end results via different biochemical

mechanisms.

 

Endocrine disruptors have been linked to asexual development of salmonids as well.[FN 85] Investigating the sex

reversal in salmonids, Nagler (2001) postulated that the 84% of phenotypic females which tested positive for the male

genetic marker may be attributed to endocrine disrupting compounds. Sex ratio disruption was likewise documented in

a study of male water fleas.[FN 86] In the study, dieldrin reduced the number of male Daphnia. The results are of

particular concern because insects are at the bottom of the food chain, serving as a food source for many higher life

forms including fish. Consequently, this study has implications for wildlife throughout the food web.

 

Yet another study focused on the reproductive system of frogs (the northern leopard frog, Rana pipiens, and green frog,

Rana clamitans) and tested eight breeding sites, four of which were situated in apple orchards.[FN 87] Embryos and

larvae were subjected to in-situ and ambient pond water (laboratory) assays and to toxicity tests of pesticides used in

orchards. The in-situ embryos and larvae suffered high mortality at some of the orchard sites, while high hatching

success was found in the reference sites, indicating that mortality in orchard ponds was probably due to stressful

environmental conditions. Toxicity tests revealed that the pesticide diazinon (a commonly used pesticide) and the

formulations Dithane DG, Gunthion 50WP, and Thiodan 50WP cause mortality, deformities, and/or growth inhibition in

embryos and tadpoles. Residues of three of these compounds were detected at the in-situ sites.
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b. Other Sublethal Effects

 

While mortality is the ultimate deleterious impact to wildlife, it is not the only significant impact on species. Spalding and

Fellers (2009) explain:

 

Overt mortality is the most extreme end point of toxicity; however sublethal effects can occur at far lower concentrations

than those that result in acute lethality. Other end points include growth, development, time to metamorphosis and, for

chlorpyrifos and other organophosphorus pesticides, cholinesterase depression. These factors are important in that

they can affect behavior and increase the vulnerability of anuran larvae to predators and to hydrological events.[FN 88] 

 

A 2008 publication addressing pesticide impacts to frogs further demonstrates the importance of assessing sublethal

effects.[FN 89]  The study notes that "organisms in nature frequently experience multiple applications of pesticides over

time rather than a single constant concentration. In addition, organisms are embedded in ecological communities that

can propagate indirect effects through a food web." In order to address those issues, the study used low concentrations

(10- 250 lg/L) of a common insecticide, malathion. The "malathion (which rapidly breaks down) did not directly kill [the]

amphibians, but initiated a trophic cascade that indirectly resulted in substantial amphibian mortality." The authors noted

that "the trophic cascade is common to a wide range of insecticides (including carbaryl, diazinon, endosulfan,

esfenvalerate, and pyridaben), offering the possibility of general predictions for the way in which many insecticides

impact aquatic communities and the populations of larval amphibians."

 

Another study examined the relationship between frog diseases and pesticides and similarly demonstrates how

pesticides can harm species indirectly.[FN 90] The researchers showed "that the widely used herbicide, atrazine, was

the best predictor (out of more than 240 plausible candidates) of the abundance of larval trematodes (parasitic

flatworms) in the declining northern leopard frog Rana pipiens. . . . Analysis of field data supported a causal mechanism

whereby both agrochemicals increase exposure and susceptibility to larval trematodes by augmenting snail

intermediate hosts and suppressing amphibian immunity."

 

Other sublethal effects include decreased hatchling success and malformations. One study found that malathion

decreases hatching success by 6.5% and viability rates by 17%.[FN 91] The primary malformations documented in the

two highest pesticide concentrations were ventralization and axial shortening. After seven weeks of development in

water with no malathion, tadpoles previously exposed as embryos for only 96 h to 60 and 600 g/L malathion suffered

increased parasite encystment rates when compared to controls. Research identifies embryonic development as a

sensitive window for establishing latent susceptibility to infection in later developmental stages. Another study found

that northern leopard frogs exposed to sublethal levels of DDT and malathion produced dramatically fewer

antibodies.[FN 92]  The study suggests that frogs exposed to pesticides have immune system changes similar to frogs

exposed to immunosuppressants. Another study found that limb deformities in wood frogs due to exposure to trematode

infection are more common at sites adjacent to agricultural runoff.[FN 93] The study concludes that stress due to

pesticide exposure decreases tadpoles' ability to resist infection.

 

Metts et al (2005) also highlights the importance of addressing sublethal effects.[FN 94] The Metts study examined the

impact of carbaryl, a commonly used insecticide. Carbaryl remains one of the most-utilized insecticides in the United

States for home gardens, commercial agriculture, and forestry and rangeland protection.[FN 95]  The study looked at

two competing species of Ambystoma salamanders and the influence of salamander density and carbaryl exposure on

salamander populations. Carbaryl has a negative impact on zooplankton, the primary food source of many salamander
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species in the aquatic life phase. The study found that zooplankton were nearly eliminated by naturally occurring

concentrations of carbaryl. A lack of food sources leads to higher levels of mortality in the salamander larvae. Sharp

declines in the number of larvae leads to lower levels of "recruitment," the number of individual larvae that

metamorphose into adults. A reduction in recruitment is clearly important because it directly reduces the number of

individuals that ultimately become adults and reproduce. Thus, pesticide induced declines in larvae survival and

metamorphosis will have significant impacts on salamander populations. Metts et al (2005) noted that "the level of

mortality [found in the study] on aquatic life stages would likely have significant effects on terrestrial communities via

reductions in salamander recruitment. Indeed, when both species are considered together metamorphosis was 1% and

23% . . . respectively, compared with 86% in controls."

 

Most recently, sublethal impacts of pesticides to salmon was addressed in the journal Ecological Applications.[FN 96]

The article notes that "several current-use pesticides are known to impair the physiology and behavior of salmon.

Among the most acutely toxic are the organophosphate (OP) and carbamate (CB) insecticides that target the salmon

nervous system." Using "environmentally realistic pesticide exposures", the researchers found that "model outputs

showed that a pesticide exposure lasting only a few days can change the freshwater growth trajectory and, by

extension, the subsequent survival of subyearling animals." "[A]ll four modeled pesticide exposure scenarios reduced

population growth rate and spawner abundance relative to an unexposed Chinook population. These population-scale

effects are largely attributable to individual survival rates during the critical first year of the ocean-type life history." Thus,

there should be no doubt that pesticides, "via delayed reductions in growth and survival," can have profoundly adverse

impacts to wildlife.

 

c. Mixtures

 

Combined pesticides can sometimes have greater effects on amphibian survival and growth than individual

pesticides.[FN 97] Since mixtures are the norm in the environment, any pesticide impact analysis that fails to address

mixtures will fall short of adequately assessing the problem. As discussed in the USGS 2007 Report:

 

Samples from streams in areas with substantial agricultural or urban land use almost always contained mixtures of

multiple pesticides and degradates. More than 90 percent of the time, water from streams with agricultural, urban, or

mixed-land-use watersheds had detections of 2 or more pesticides or degradates, and about 20 percent of the time they

had detections of 10 or more. In addition, samples of fish tissue and bed sediment from most streams contained

mixtures of historically used organochlorine pesticides and their degradates and by-products.

 

More than 6,000 unique 5-compound mixtures were found at least 2 percent of the time in agricultural streams (only 1

unique 5-compound mixture was found in ground water). Evaluating the potential significance of mixtures can be

simplified, however, because many mixtures do not occur very often at high concentrations, and the most frequently

occurring mixtures are composed of relatively few pesticides. For example, the number of unique 5-compound mixtures

found in agricultural streams is less than 100 when only concentrations greater than 0.1 micrograms per liter (g/L) are

considered. More than 30 percent of all unique mixtures found in streams and ground water in agricultural and urban

areas contained the herbicides atrazine (and deethyla-trazine), metolachlor, simazine, and prometon. The insecticides

diazinon, chlorpyrifos, carbaryl, and malathion were common in mixtures found in urban streams.

 

Currently the toxicity of chemical mixtures is not tested as part of the regulatory process. Jones et al. (2009) notes that

"the traditional approach has been to assess the direct toxic effects in highly controlled, short-term (i.e., 1- to 4-d)
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laboratory experiments. Using such experiments, one can estimate the LC50 value of a pesticide (the concentration

expected to kill 50% of a population). Unfortunately, amphibians are not tested as part of the registration process for the

vast majority of pesticides, so we have few LC50 data for amphibians despite them being a particularly sensitive

group."[FN 98]  With such pervasive presence of multiple pesticides, the impact the pesticide is or may be having, in

combination with other pesticides, on listed species and the environment must be analyzed.

 

Relyea (2009) researched "how a single application of insecticides (malathion, carbaryl, chlorpyrifos, diazinon, and

endosulfan) and herbicides (glyphosate, atrazine, acetochlor, metolachlor, and 2,4-D) at low concentrations (2-16

p.p.b.) affected aquatic communities composed of zooplankton, phytoplankton, periphyton, and larval amphibians (gray

tree frogs, Hyla versicolor, and leopard frogs, Rana pipiens)."[FN 99]  The study "examined each pesticide alone, a mix

of insecticides, a mix of herbicides, and a mix of all ten pesticides." Instead of testing the infinite pesticide combinations

possible, Relyea selected a few broad combinations to determine if any of the concentrations caused deleterious effects

unique to chemical mixing. Results of the study show that "a single application of insecticides and herbicides (alone and

in combination at low concentrations) can have dramatic effects on several taxonomic groups. For many of the taxa

(zooplankton and algae) the effects of the pesticide mixtures were largely predictable from the individual pesticide

effects. In contrast, mixtures of globally common pesticides (driven by the mixture of the insecticides) can cause up to

99% mortality in larval amphibians, and this effect was not completely explained by the individual pesticide effects."

Relyea concludes:

 

Given the constraints of the design when examining ten different pesticides, one cannot determine whether these

combined are due to additive or synergistic interactions among the pesticides, but it is clear that the impact can be

caused by the five insecticides alone. Thus, future work that examines interactions within this subset of pesticides could

determine the underlying mechanisms of leopard frog death. Although the subsequent impact on the terrestrial

population of frogs was not determined (nor estimated via modeling), the sheer magnitude of the larval amphibian

mortality would have negative impacts on amphibian populations over time, particularly if these exposures occurred

repeatedly. This is a key point in light of amphibian declines occurring throughout the world, including at sites that

appear to be relatively pristine but are subjected to atmospheric transport of pesticides at low concentrations from

distant areas.       

 

 

[FN 72] See generally Gwynne Lyons, Effects of Pollutants on the Reproductive Health of Male Vertebrate Wildlife-

Males Under Threat, CHEM Trust, 2008. K

 

[FN 73] Short, P. and Colborn, T. 1999. Pesticide Use in the U.S. and Policy Implications: A Focus on Herbicides.

Toxicology and Industrial Health: An International Journal, Vol.15, Nos. 1&2, 240-275.

 

[FN 74] Colborn T, Vom Saal F, Short, P, eds. 1998. Environment Endocrine-Disrupting Chemicals: Neural, Endocrine,

and Behavioral Effects, Princeton, N.J.: Princeton Scientific Publishing, 1-9.

 

[FN 75] Diamanti-Kandarakis, Evanthia , Jean-Pierre Bourguignon, Linda C. Giudice, Russ Hauser, Gail S. Prins, Ana

M. Soto, R. Thomas Zoeller, and Andrea C. Gore. 2009. Endocrine-Disrupting Chemicals: An Endocrine Society

Scientific Statement. Endocrine Reviews 30(4):293-342.

 

[FN 76] USGS 2007 Report.
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[FN 78] Park, D, SC Hempleman, and CR Propper. 2001. Endosulfan exposure disrupts pheremonal systems in the

redspotted newt: A mechanism for subtle effects of environmental chemicals. Environmental Health Perspectives

109(7):669-673.

 

[FN 79] Whitcomb, C.E. 1999. An Introduction to ALS-Inhibiting Herbicides. Toxicology and Industrial Health: An

International Journal, Vol.15, Nos. 1&2, 231-239.

 

[FN 80] Hayes, T.B., et al. 2002. Hermaphroditic, demasculinized frogs after exposure to the herbicide atrazine at low

ecologically relevant doses. Proceedings of the National Academy of Sciences, 99(8):5476-5480; Hayes, Tyrone B.,

Paola Case, Sarah Chui, Duc Chung, Cathryn Haeffele, Kelly Haston, Melissa Lee, Vien Phoung Mai, Youssra Marjuoa,

John Parker, and Mable Tsui. 2006. Pesticide Mixtures, Endocrine Disruption, and Amphibian Declines: Are We

Underestimating the Impact? Environmental Health Perspectives 114(S-1):40-50.

 

[FN 081] Id.

 

[FN 82] Tillitt, D.E., D.M. Papoulias, J.J. Whyte, and C.A. Richter, 2010. Atrazine reduces reproduction in fathead

minnow (Pimephales promelas), article in press.

 

[FN 83] Welshons, W.V., et al. 1999. Low-dose bioactivity of xenoestrogens in animals: fetal exposure to low doses of

methoxychlor and other estrogens increases adult prostrate size in mice. Toxicology and Industrial Health: An

International Journal, Vol.15, Nos. 1&2, 12-25.

 

[FN 84] Willingham, E.T., et al. 2000. Embryonic Treatment with Xenobiotics Dsirupts Steroid Hormone Profiles in

Hatchling Red-Eared Slider Turtles (Trachemys scripta elegans). Environmental Health Perspectives 108(4):329- 332.

[FN 85] Nagler, J.J., et al. 2001. High Incidence of a Male-Specific Genetic Marker in Phenotypic Female Chinook

Salmon from the Columbia River. Environmental Health Perspectives 109(1):67-69.

 

[FN 86] Dodson, S.I., et al. 1999. Dieldrin Reduces Male Production and Sex Ratio in Daphnia (Galeata mendotae).

Toxicology and Industrial Health: An International Journal, Vol.15, Nos. 1&2, 192-199.

 

[FN 87] Harris, M., et al., Apple Orchard Insecticide and Fungicide Effects on Ranid Populations in Ontario, University of

Guelph, Ontario, abstract found at www.pmac.net/ranid.htm.

 

[FN 88] Sparling, Donald W. and Gary M. Fellers. 2009. Toxicity of two insecticides to California anurans and its

relevance to declining amphibian populations. Environmental Toxicology 28(8):1696-703. 

 

[FN 89] Relyea, Rick A. and Nicole Diecks. 2008. An Unforeseen Chain Of Events: Lethal Effects Of Pesticides On

Frogs At Sublethal Concentrations. Ecological Applications 18(7):1728-1742.

 

[FN 90] Rohr, Jason R., Anna M. Schotthoefer, Thomas R. Raffel, Hunter J. Carrick, Neal Halstead, Jason T.

Hoverman, Catherine M. Johnson, Lucinda B. Johnson, Camilla Lieske, Marvin D. Piwoni, Patrick K. Schoff, and Val R.
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[FN 91] Budischak, S. A., L. K. Belden, and W. A. Hopkins. 2008. Effects of malathion on embryonic development and
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[FN 92] Gilbertson, M., G. D. Haffner, K. G. Drouillard, A. Albert, and B. Dixon. 2003. Immunosuppression in the

northern leopard frog (Rana pipiens) induced by pesticide exposure. Environmental Toxicology and Chemistry

22(1):101-110. [FN 93] Kiesecker, J. M. 2002. Synergism between trematode infection and pesticide exposure: A link to
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America 99(15):9900-9904. [FN 94] Metts, Brian S., William A Hopkins, and John P. Nestor. 2005. Interaction of an

insecticide with larval density in pond-breeding salamanders (Ambystoma). Freshwater Biology 50:685-696. [FN 95]

Todd, Nancy E. and Maryke Van Leeuwen. 2002. Effects of Sevin (Carbaryl Insecticide) on Early Life Stages of

Zebrafish (Danio rerio). Ecotoxicology and Environmental Safety 53(2):267-272. [FN 96] Baldwin, David H., Julann A.
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[FN 97] Relyea, R. A. 2004. Growth and survival of five amphibian species exposed to combinations of pesticides.

Environmental Toxicology and Chemistry 23(7):1737-1742.

 

[FN 98] Jones, Devin K., John I. Hammond, and Rick A. Relyea. 2009. Very Highly Toxic Effects Of Endosulfan Across

Nine Species Of Tadpoles: Lag Effects And Family-Level Sensitivity. Environmental Toxicology and Chemistry
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[FN 99] Relyea, Rick A. 2009. A cocktail of contaminants: how mixtures of pesticides at low concentrations affect
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Response 

EPA acknowledges the concerns expressed.   The general permit is designed to address the discharge of biological pesticides and

chemical pesticides that leave a residue to waters of the U.S. for specified use patterns and to ensure such discharges meet NPDES

requirements developed to protect water quality, including but not limited to technology-based and water quality-based (numeric

and narrative) requirements.  The general permit has been developed within the framework of the NPDES regulations and is

designed in part to protect surface waters with respect to existing water quality standards; requiring Operators ensure discharges do

not cause or contribute to a water quality violation rather than specifically banning any pesticide from use. To the extent that these

standards address the concerns identified in the comment, the PGP is structured to address them. However, some of the issues

identified are emerging in nature. As existing water quality standards evolve to address additional pollutants and emerging

concerns, such pollutants and concerns will be addressed in NPDES permits. This general permit does not specify pesticides,

herbicides, or other “pollutant” components covered; rather, the permit requirements address use patterns that result in the discharge

of pesticides to waters of the United States and include limitations, BMPs, monitoring, planning, corrective action, and

recordkeeping and reporting requirements that are designed to provide natural resource protection consistent with the provisions of

the CWA while allowing continued pesticide usage.  EPA notes that FIFRA requirements, which may address some or all of the

concerns identified in the comment, remain independently applicable (see the Fact Sheet for discussion of pesticide assessment
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under FIFRA).  See the response to Comment ID 275.1.001.004. 

 

Comment ID 275.1.001.010

Author Name: Lopez Jaclyn

Organization: Center for Biological Diversity

A litany of studies confirm that pesticides are presently harming fish and wildlife throughout the nation.

 

Pesticides in the Lower Columbia River

 

In the only comprehensive large-scale study of toxics in the lower Columbia River, dioxins and furans, metals,

polychlorinated biphenyls ("PCBs"), polycyclic aromatic hydrocarbon ("PAHs"), and pesticides were found to impair the

water, sediment, fish and wildlife. [FN 101] The study found that dioxins, furans, PCBs, and DDE, a DDT metabolite, are

affecting river otter and mink, including causing reproductive abnormalities. DDE and PCBs are accumulating in nesting

bald eagles at levels that impair reproduction. PCBs, PAHs, and polybrominated diphenyl ethers ("PBDEs") were found

in water quality and salmon samples, including stomach contents, and bioaccumulating to concentrations that pose

health risks. These contaminants were above the estimated threshold levels for health effects and vitellogenin was

found in blood samples of juvenile salmon. Sediment contamination exceeded levels of concern for DDE, PCB, PAHs,

dioxins, and furans. The report concluded that the beneficial uses, including fishing, shellfishing, wildlife, and water

sports are impaired due to EDC pollution.

 

The EPA acknowledges that the contaminants found in the lower Columbia River "threaten the health of people, fish,

and wildlife inhabiting the Basin."[FN102] Fish consumption advisories are widespread across the Basin. The EPA has

determined that PCBs in fish exceed human health concern levels and that levels of PBDEs are increasing.

Unacceptable levels and combinations of EDCs are polluting the lower Columbia River and harming the fish, wildlife

and humans that rely on the river.

 

Pesticides in the Lower Colorado River

 

Organochlorine compounds ("OC"), PAHs, phthalates, phenols, dioxins, synthetic musks, and furans have been found

in water, sediment and carp tissue from Lake Mead and present concerns for wildlife in the lower Colorado River.[FN

103] More troublingly, carp from these waterbodies exhibit endocrine disruption relative to fish from other nearby

waterbodies.[FN 104] Results of a study by Linder and Little (2009) indicate that the reproductive condition of fish at Las

Vegas Bay (of Lake Mead) are markedly reduced compared to other fish farther away from Las Vegas Wash (the

singular tributary that feeds Las Vegas Bay) and the influx of EDCs.[FN 105] Studies have also shown that male carp

from Las Vegas Bay have significantly lower levels of the sex steroid hormone 11-ketotestosterone (11KT), a major

androgen responsible for testicular function and sperm production in fish.[FN 106]  These fish have smaller testes

(gonadosomatic index) and higher levels of testicular macrophage aggregates (biomarkers of contaminant

exposure).[FN 107] Degradation products of triclosan, a commonly used antimicrobial compound, have been found in

these carp, but not in male fish from the reference site.[FN 108]

 

A study by Leiker (2009) identified methyl triclosan and four halogenated analogues in male carp collected from Las
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Vegas Bay as well as from semipermeable devices deployed in Las Vegas Wash.[FN 109] Methyl triclosan is a

microbially methylated product of triclosan. Triclosan is an antibacterial and antimicrobial agent used in liquid

detergents, hand soaps, deodorants, cosmetics, creams, lotions, mouthwash and toothpaste and is impregnated in

many fabrics, plastics, carpets, plastic kitchenware, and toys. Studies suggest a variety of effects of triclosan including

the inhibition of fatty acid and lipid biosynthesis, the resistance of some bacteria to triclosan, altered activity of kinase

enzymes, reduced membrane stability of immune cells, interference with redox balance in organs, endocrine disruption

of the thyroid system, augmented estrogenic and androgenic activity, and effects as a nonspecific depressant on the

central nervous system.

 

Pesticides in Chesapeake Bay

 

A recent study by the Maryland Pesticide Network found that about 11 million pounds and over 280 pesticides were

used in Maryland in 2004, that pesticide use since then has only increased, and that the majority of these pesticides

end up in Chesapeake Bay.[FN 110]  A 2005 USGS study found that 82-100 percent of male smallmouth bass in the

Bay tested positive for female germ cells.[FN 111] A separate study in 2003 found vitellogenin production in male

common carp in the Bay.[FN 112] It is highly likely that these abnormalities are the result of exposure to endocrine

disrupting chemicals including PPCPs and pesticides. 

 

A 2007 study was the first to conclusively draw the connection between EDC contamination in the Chesapeake Bay,

percent of intersex fish in the Bay, and reduced sperm mobility.[FN 113] Between 67-89 percent of the fish sampled

from the Bay were positive for intersex. The sample locations had correlative loading of contaminants. Not only was

there a correlation between the percent of intersex fish and contaminant loading, but the intersex fish had relatively

declined sperm quality with regard to motility and progressive motility.

 

Pesticides in Southern California

 

There are at least 17 suspected endocrine-disrupting pesticides used in the Imperial Valley at the rate of 300,000

kilograms a year. Fish and bed sediment have higher concentrations of hydrophobic pesticides. It is believed that

exposure to pesticides chlorpyrifos, diazinon, and malathion used in the Imperial Valley are contributing to the

endocrine disruption. Evidence of endocrine disruption has been found in western mosquito fish in the Imperial Valley in

the form of lower levels of 17 beta-estradiol in females, skewed ratio of estrogen to testosterone in males, altered

secondary sex characteristics in males, reduced gonopodium size, and significantly lower sperm counts and proportions

of mature sperm.[FN 114]

 

In a recent study, 30 EDCs were detected in water from the Santa Ana River, and sex steroid hormone levels,

secondary sex characteristics, organosomatic indices, and sperm quality parameters indicate endocrine and

reproductive disruption in fish from the Santa Ana River.[FN 115] The Santa Ana River is impacted by effluents from

wastewater treatment plants and urban runoff. In western mosquito fish, mean E2/T values were well above the 1.0

male ratio and were closer to the female value. The study found a strong negative correlation between di-(2- ethylhexyl)

phthalate ("DEHP") levels and testosterone levels in males.

 

2. Pesticides are harming endangered and threatened species

 

a. Amphibians

PGP Responses to Comment                                                                                                                                      Value of pesticides

10810/31/2011 04:04 PM EDT



 

 

EPA has already found that the following pesticides are likely to adversely affect the California red-legged frog: 2,4-D,

acephate, aldicarb, alachlor, atrazine, azinphos methyl, bensulide, bromacil, carbaryl, captan, chloropicrin, chlorpyrifos,

chlorothalonil, DCPA, diazinon, dicofol, diflubenzuron, dimethoate, diuron, disulfoton, endosulfan, EPTC, esfenvalerate,

glyphosate, hexazinone, imazapyr, iprodione, linuron, malathion, mancozeb, maneb, metam sodium, methamidiphos,

methidathion, metolachlor, methomyl, methoprene, methyl parathion, molinate, myclobutanil, naled, norflurazon,

oryzalin, oxamyl, oxydemeton methyl, oxyfluorfen, paraquat, permethrin, pendimethalin, phorate, phosmet, prometryn,

propargite, propanil, propyzamide, rotenone, simazine, strychnine, telone, thiobencarb, tribufos, triclopyr, trifluralin,

vinclozolin, and ziram. In light of that information, and in light of the fact that amphibians are highly susceptible to

pesticides, all listed amphibians are at risk from these pesticides.[FN 116]

 

California Tiger Salamander

 

The State of California and USGS conducted studies in Santa Barbara County sampling well and ground water at 156

locations throughout the range of the tiger salamander.[FN 117] More than 2.2 million pounds of agricultural chemicals

were used in 1994 alone on the five major crop types grown on or near tiger salamander sites.[FN 118]  Among those

chemicals were chlorpyrifos, acephate, fenamiphos, malathion, and endosulfan.[FN 119] However, FWS noted that the

identified pesticides provide only a sample of the actual and potential threats. FWS also highlighted certain pesticides

such as chlorpyrifos because amphibians, with their permeable skins, readily absorb the chemical, especially when

migrating through recently treated fields.[FN 120] FWS also noted that the use of azinphos-methyl in the vicinity of the

tiger salamander could affect recruitment and survival directly, or affect the food supply.[FN 121] Finally, FWS cited to

studies by Berril et al. 1998, which reported severe toxicity to amphibians from exposure to endosulfan, including

extensive paralysis, delayed metamorphosis and high death rates. FWS stated that "it is apparent that endosulfan is

extremely toxic at low concentrations to amphibians."[FN 122] FWS concluded that "[f]ive of the six metapopulations of

California tiger salamanders breeding sites in Santa Barbara County may be directly or indirectly affected by toxic

agricultural chemical contaminants because there is intensive agriculture within their drainage basins."[FN 123]

Additionally, FWS stated that "[e]ven if toxic or detectable amounts of pesticides are not found in the breeding ponds or

groundwater, salamanders may still be directly affected, particularly when chemicals are applied during the migration

and dispersal seasons."[FN 124]

 

Arroyo Toad

 

For the Arroyo toad, which is found in agricultural fields, FWS noted that such habitat is probably a sink over the long

term due to pesticide applications.[FN 125] FWS went on to state that the use of pesticides and herbicides within or

adjacent to Arroyo toad habitat may cause adverse impacts.[FN 126] 

 

Mississippi Gopher Frog

 

In designating the Mississippi Gopher Frog Distinct Population Segment of the Dusky Gopher Frog as Endangered, the

FWS recognized that pesticides may affect the Gopher Frog.[FN 127] FWS cited studies such as Duellman and Trueb

1986, Bishop 1992, Berrill et al. 1997, Bridges 1999, Bridges and Semlitsch 2000 in recognizing the multiple impacts

pesticides have on frogs throughout their life cycle.[FN 128] "Some chemicals used as herbicides and pesticides are

known to be toxic to aquatic amphibians. Since there is only one remaining pond for the Mississippi gopher frog

population, any sedimentation or toxic run-off that reaches the pond could destroy the pond and injure or kill tadpoles
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and adult frogs."[FN 129]

 

San Marcos Salamander, Fountain Darter, and San Marcos Gambusia

 

The Conservation Management Institute of Virginia Tech notes that a major cause for the current endangered state of

the San Marcos Salamander is the increasing amount of pesticides and herbicides which runoff into the San Marcos

River.[FN 130] These toxins may threaten additional endangered species found in the river, including the Fountain

Darter (Etheostoma fonticola) and the San Marcos gambusia (Gambusia georgei).

 

Santa Cruz Long-Toed Salamander

 

The Conservation Management Institute of Virginia Tech lists "the controlled use of pesticides" as one of the activities

necessary to restore this species to non-endangered status.[FN 131]

 

Frosted Flatwoods Salamander

 

FWS notes:

 

Pesticides (including herbicides) may pose a threat to amphibians, such as the frosted flatwoods salamander, whose

permeable eggs and skin readily absorb substances from the surrounding aquatic or terrestrial environment (Duellman

and Trueb 1986, pp. 199-200). Negative effects that commonly used pesticides and herbicides may have on

amphibians include delayed metamorphosis, paralysis, reduced growth rate, and mortality (Bishop 1992, pp. 6769).

Herbicides used near frosted flatwoods salamander breeding ponds may alter the density and species composition of

vegetation surrounding a breeding site and reduce the number of potential sites for egg deposition, larval development,

or shelter for migrating salamanders. Aerial spraying of herbicides over outdoor pond mesocosms (semifield

approximations of ponds) has been shown to reduce zooplankton diversity, a food source for larval frosted flatwoods

salamanders, and cause very high (68 to 100 percent) mortality in tadpoles and juvenile frogs (Relyea 2005, pp. 618-

626). The potential for negative effects from pesticide and herbicide use in areas adjacent to breeding ponds would be

reduced by avoiding aerial spraying (Tatum 2004, p. 1047).[FN 132]

 

Houston Toad

 

University of Michigan's Museum of Zoology Animal Diversity Web states that pesticide run-off has helped limit the

number of suitable breeding ponds for remaining populations of this toad.[FN 133]

 

b. Fish

 

Razorback Sucker

 

The endangered razorback sucker is found in Las Vegas Bay and Lake Mead and has federally designated critical

habitat throughout these waterbodies. Razorback suckers are long-lived fish that can grow up to three feet long.

However, they are struggling to survive and face threats from habitat loss and competition with other fish species.

Blackbird Point at Las Vegas Bay is known spawning habitat for the razorback sucker and is fed by treated wastewater

effluent from four upstream wastewater treatment plants. Distinct differences have been found in razorback suckers
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from Las Vegas Bay and razorback suckers from other locations.[FN 134]  One study found concentrations of E2 were

significantly higher, concentrations of 11KT were lower, and the ratio of E2 to 11KT higher in male razorback suckers

from Las Vegas Bay than those from Echo Bay.[FN 135]  In another study, a razorback sucker from Las Vegas Bay had

nine OC compounds, while none were detected in a razorback sucker from Echo Bay. DDT residues accounted for

more than half the detected OC concentrations in the fish, and PCBs accounted for a third of the total detected OC

concentrations.

 

Desert Pupfish

 

The Salton Trough has only one endemic species, the endangered desert pupfish. It was listed as endangered because

of habitat alteration and the effects of water contamination. The species is threatened by contamination from EDCs born

from pesticides and effluent. Pesticides suspected of endocrine disruption are used throughout the Imperial Valley at

high rates. Evidence of endocrine disruption has been found in western mosquito fish in the form of lower levels of 17

beta-estradiol in females, skewed ratio of estrogen to testosterone in males, altered secondary sex characteristics in

males, reduced gonopodium size, and significantly lower sperm counts and proportions of mature sperm.[FN 136]  Fish

and bed sediment in the Imperial Valley have higher concentrations of these hydrophonic pesticides. It is believed that

exposure to pesticides chlorpyrifos, diazinon, and malathion used in the Imperial Valley are contributing to the

endocrine disruption. In addition to pesticides, Imperial Valley irrigation water comes from the lower Colorado River, a

water source that causes concern due to potential EDCs effects.

 

Santa Ana Sucker

 

The Santa Ana River is impacted by effluents from wastewater treatment plants and urban runoff. The Santa Ana River

basin is one of the only river basins supporting native populations of the endangered Santa Ana sucker. Thirty EDCs

have been detected in water from the Santa Ana River, and sex steroid hormone levels, secondary sex characteristics,

organosomatic indices, and sperm quality parameters indicate endocrine and reproductive disruption.[FN 137] In

western mosquito fish, mean E2/T values were well above the 1.0 male ratio and were closer to the female value. The

study found a strong negative correlation between DEHP levels and testosterone levels in males. These endocrine and

reproductive effects are likely negatively impacting the Santa Ana sucker.

 

Pygmy Madtom

 

The Pygmy Madtom is found only in the Clinch and Duck River in Tennessee. In the main stem of the Clinch River, land

use is predominantly agricultural. The Duck River passes through agricultural land as well, and already at least 35

species of mussels have been lost due to development and agriculture, chemical pollutants and effluents in this river.

According to FWS, the madtom was listed due in part to threats of water quality degradation and pollution.[FN 138]

 

Cahaba Shiner

 

The remaining population of Cahaba shiners is restricted to a 15-mile stretch of the main stem of the Cahaba River, as

well as in the Locust Fork River in the Black Warrior Basin. According to "The State of Alabama's Rivers," the pesticides

atrazine, alaclore, pentachlorophenol, and 2,4-D were all detected in the main stem of the Lower Cahaba River, and

were among the highest levels detected in the system.[FN 139]
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Cape Fear Shiner

 

Endemic to the upper Cape Fear River basin in North Carolina, the Cape Fear shiner is threatened by habitat

degradation due in part to water pollutants including pesticides. FWS states, "The Cape Fear shiner is sensitive to

chemicals found in fertilizers, pesticides, and other sources that pollute water. These and other pollutants include water

runoff from farms, municipalities and businesses and their associated infrastructure."[FN 140] 

 

Slender Chub

 

The Slender chub inhabits the Upper Tennessee River Basin of Tennessee and Virginia. According to USGS,

pesticides are widely used in the Upper Tennessee River Basin for the limitation of insects, fungi, weeds, and other

unwanted organisms:

 

Although pesticides usually are applied to specific areas and directed at specific organisms, these compounds often

become widely distributed and pose hazards to nontarget organisms. Of 18 sites sampled for organochlorine residues

in bottom material and biota in the Upper Tennessee River Basin, chlordane was detected at three sites and dieldrin

and DDT-related residues at two sites.

 

Pesticide use in the Upper Tennessee River Basin is primarily for agricultural purposes. Herbicides, including atrazine

and its degradation product, deethylatrazine, had some of the highest application rates and were also among the most

frequently detected pesticides in the basin. Herbicides were detected in 98 percent of the 428 surface-water samples

collected; atrazine was found in 91 percent and deethyl-atrazine in 86 percent. Metolachlor and simazine were detected

in 62 and 40 percent, respectively. Tebuthiuron and prometon, which are used most commonly in noncrop areas, were

also among the most frequently detected herbicides (in 58 and 31 percent of the samples collected, respectively). The

most frequently detected insecticides were diazinon (12 percent), carbaryl (10 percent), and chlorpyrifos (10 percent),

all of which are used on a variety of crops to control pests.[FN 141]

 

Spotfin Chub

 

Populations of the Spotfin chub could be easily wiped out due to pollutants because this species only exists in short

reaches of river. FWS advises caution with the use and disposal of pesticides and fertilizers near creeks in order to

protect remaining populations.[FN 142]

 

Green Sturgeon

 

The green sturgeon was listed under the ESA in 2006 and recently received a final rule designating critical habitat. The

rule notes that pesticides are likely a very serious threat to the green sturgeon:[FN 143]

 

There is evidence that triphenyltin, a common agricultural fungicide, has caused skeletal and/or morphological

deformities in Chinese sturgeon (Hu et al. 2009). Also, laboratory studies conducted by researchers at UC Davis have

shown that certain toxins cause deformities in white sturgeon and green sturgeon (Kruse and Scarnecchia 2002; Feist

et al. 2005). At this time we do not have information on the effects of the use of agricultural chemicals on green

sturgeon in the wild. However, given the similar responses of sturgeon (multiple species) to contaminants as compared

to rainbow trout (representing salmonids), the application of buffer zones to protect salmonids from the application of
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pesticides and herbicides would be appropriate.

 

Suitable water quality would also include water containing acceptably low levels of contaminants (e.g., pesticides,

polyaromatic hydrocarbons (PAHs), elevated levels of heavy metals) that may disrupt normal development of

embryonic, larval, and juvenile stages of green sturgeon. Water with acceptably low levels of such contaminants would

protect green sturgeon from adverse impacts on growth, reproductive development, and reproductive success (e.g.,

reduced egg size and abnormal gonadal development) likely to result from exposure to contaminants (Fairey et al.

1997; Foster et al. 2001a; Foster et al. 2001b; Kruse and Scarnecchia 2002; Feist et al. 2005; Greenfield et al. 2005).

 

The application of pesticides may adversely affect prey resources and water quality within the bays and estuaries. For

example, in Willapa Bay and Grays Harbor, the use of carbaryl in association with aquaculture operations reduces the

abundance and availability of burrowing ghost shrimp, an important prey species for green sturgeon (Moser and Lindley

2007; Dumbauld et al. 2008). In the San Francisco, San Pablo, and Suisun bays, several pesticides have been

detected at levels exceeding national benchmarks for the protection of aquatic life (Domagalski et al. 2000). These

pesticides pose a water quality issue and may affect the abundance and health of prey items as well as the growth and

reproductive health of Southern DPS green sturgeon through bioaccumulation. Other activities of concern include those

that may disturb bottom substrates, adversely affect prey resources, or degrade water quality through re-suspension of

contaminated sediments.

 

Likewise, in the Proposed Rulemaking to Establish Take Prohibitions for the Threatened Southern Distinct Population

Segment of North American Green Sturgeon,[FN 144]  the FWS points out that "the national standards for use of

pesticides and toxic substances may not be conservative enough to adequately protect the Southern DPS as was found

for listed salmonids in recent draft and final jeopardy biological opinions issued by NMFS to the EPA." This is because

the

 

threatened Southern DPS of North American green sturgeon is at risk of extinction primarily because its populations

have been reduced by human ‘take,' through activities that include, but are not limited to: . . . (9) application of

pesticides adjacent to or within waterways that contain any life stage of Southern DPS fish at levels that adversely

affect the biological requirements of the Southern DPS; (10) discharge or dumping of toxic chemicals or other pollutants

into waters or areas that contain Southern DPS fish;

 

The application of pesticides adjacent to or within waterways that contain any life stage of the Southern DPS may

adversely affect their growth and reproductive success. Several pesticides have been detected in the Sacramento River

Basin at levels that are likely to be harmful to aquatic life (Domagalski et al., 2000). The accumulation of industrial

chemicals and pesticides such as polychlorinated biphenyls (PCBs), dichloro-diphenyl-trichloroethanes (DDTs), and

chlordanes in white sturgeon gonad, liver, and muscle tissues affects growth and reproductive development and results

in lower reproductive success (Fairey et al., 1997; Foster et al., 2001a; Foster et al., 2001b; Kruse and Scarnecchia,

2002; Feist et al., 2005; Greenfield et al., 2005). Green sturgeon are believed to experience similar risks from

contaminants, although their exposure may be reduced because a greater proportion of their subadult and adult lives

are spent in marine waters (70 FR 17386, April 6, 2005). Pesticides may also indirectly affect green sturgeon through

effects on their prey species. For example, green sturgeon are believed to enter Willapa Bay to feed on burrowing ghost

shrimp (Neotrypaea californiensis), which have declined in abundance due to the deliberate application of carbaryl

(Moser and Lindley, 2006).
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Vermillion Darter

 

FWS has stated that the surviving population of the vermillion darter is currently threatened by pesticides that wash into

the streams from runoff.[FN 145] FWS cited to a study (Swann 2000) that attributed a past fish kill to pesticide runoff

from urban use. FWS also stated that pesticide registration was one of several federal activities that could impact the

darter.[FN 146]

 

Topeka Shiner

 

Due to a lack of riparian vegetation buffer strips, FWS stated that pesticide application for agricultural purposes has the

potential to impact the Topeka shiner, particularly through runoff following heavy participation events.[FN 147] FWS

noted that "there are presently numerous areas along streams without buffers that may impact the species."[FN 148]

 

Etowah Darter

 

The Georgia Department of Natural Resources (GDNR) published a document on protected animals in Georgia, which

states that the Etowah Darter is threatened by the runoff of contaminants. The GDNR recommends that runoff of

contaminants such as fertilizers, pesticides, heavy metals, and surfactants be eliminated in order to protect the aquatic

habitat of this species. This applies to the Etowah River system to which the Etowah Darter is endemic.[FN 149]

 

Ozark Cavefish

 

The Ozark Cavefish's habitat consists of cave springs in the Spingfield Plateau of the Ozark Highlands in southwest

Missouri. According to the Missouri Department of Conservation Endangered Species Guidesheet, the Ozark cavefish

is in jeopardy due to water pollution, habitat destruction, and human disturbance. "Urban and agricultural pesticides that

enter streams and sinkholes may travel miles underground and pollute cavefish habitat," as revealed by the

guidesheet.[FN 150]

 

c. Aquatic Mussels and Snails

 

Listed snails and mussels found in the Mobile River Basin are at significant risk of pesticide harm. A USGS study

determined the following:

 

Data collection incorporates nine regularly sampled sites, synoptic studies, and coordinated sampling with the

ecological and ground-water components of the study. The sites were selected based on environmental setting and

areal coverage and were sampled weekly to monthly. The samples were analyzed for nutrients, pesticides, volatile

organic compounds (VOCs), major ions, carbon, and sediment.

 

Results indicate that concentrations of nutrients and pesticides reflect basin land use. Samples from the Tombigbee

and Alabama River sites integrate most of the Mobile River drainage basin;

 

Over 133 samples have been analyzed for pesticides. Low concentrations of pesticides occurred frequently in urban

and agricultural basins. The herbicides atrazine and simazine occurred in over 90 percent of the samples. The

herbicides metolachlor and tebuthiuron and the insecticide diazinon occurred in over 50 percent of the samples. The
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herbicides atrazine, simazine, metolachlor, diuron, 2,4-D, fluometuron, cyanazine, bentazon, MCPA, and picloram were

detected at concentrations greater than 1 microgram per liter (g/L). The highest atrazine concentration measured

among the nine sites was in May 1999 at Bogue Chitto Creek (201 g/L). Three Mile Creek had the highest median

concentration of diazinon, and Cahaba Valley Creek had the highest median concentration of simazine.[FN 151]

 

Similarly, a FWS report notes that in the Mobile River Basin "mussel populations are exposed to point source pollution

and nonpoint source pollution (toxic runoff containing fertilizers, herbicides and pesticides from land use practices)."[FN

152]

 

Chipola Slabshell

 

The Florida Fish and Wildlife Conservation Commission recommends banning the use of agricultural pesticides on

porous soils near streams, in order to protect and manage the Chipola Slabshell which is found only in the Chipola

River system.[FN 153] In a 2007 annual report by the Florida Pesticide Review Council, it was stated that the Chipola

River basin includes "predominantly agricultural lands that can impact groundwater quality and numerous private

wells."[FN 154]

 

Clubshell

 

According to the Michigan Natural Features Inventory, the decline of this species "has been mainly attributed to

pollution from agricultural runoff and alteration of waterways . . . " where the Clubshell occurs.[FN 155]  In a 1994

Recovery Plan report submitted by FWS, it was reported that much of the remaining range for this mussel occurs in

agricultural land subjected to pesticide and fertilizer runoff: "Although effects of pesticides are species-specific, in

general sub-lethal levels of PCBs, DDT, Malathion, Rotenone, and other compounds inhibit respiratory efficiency and

accumulate in the tissues. Mussels were more sensitive to pesticides than many other animals tested. It is not known to

what extent the clubshell and riffleshell are affected by pesticides, but these mussels undoubtedly are adversely

affected to some degree by these pollutants."[FN 156]

 

Purple Bean

 

The collapse of the Purple Bean and four other mussel species is described in the 2004 Recovery Plan: "The species

and their habitats are currently being impacted by excessive sediment bed loads of smaller sediment particles, changes

in turbidity, increased suspended solids (primarily resulting from nonpoint-source loading from poor land-use practices

and lack of, or maintenance of, best management practices), and pesticides."[FN 157]

 

Rough Pigtoe

 

The survival and reproduction of this species relies on an undisturbed habitat and an adequate population of fish in

order for larvae to complete development. FWS states that the habitat of this mussel has been severely damaged or

altered by dam construction, agricultural runoff, chemical pollution from agricultural pesticides and industrial wastes,

and pollutants from mining operations.[FN 158]

 

Bliss Rapids Snail and Snake River Physa
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According to Idaho Fish & Game, eutrophication of the middle Snake River has resulted due to agricultural pollution,

freshwater aquacultures, human settlement, and industrial development.[FN 159] In addition, the Idaho Bureau of Land

Management's (IBLM) 1996 document entitled Sensitive Animals of the Jarbidge Resource Area, Idaho identifies

"degraded water quality from irrigated agriculture (waste water containing fertilizers, herbicides and/or pesticides) . . . "

as being threatening to the species.[FN 160]

 

White Wartyback

 

FWS cites reasons for the endangered status of this mussel as being due in part to pollution from agricultural and

industrial runoff. "These chemicals and toxic metals become concentrated in the body tissues of filter-feeding mussels

such as the white wartyback, eventually poisoning it to death."[FN 161]

 

Armored Snail and Slender Campeloma

 

The FWS has determined that the armored snail and slender campeloma may pose a threat to these two species. The

FWS' Endangered Status for the Armored Snail and Slender Campeloma,[FN 162] states that "[t]he Round Island,

Limestone, and Piney Creek drainages are dominated by agricultural use, primarily cotton (a high pesticide use crop),

which makes these creeks susceptible to pesticide contamination. Pesticide containers were found in Limestone and

Piney Creeks during site visits in 1997 (J. Allen Ratzlaff, personal observation)." FWS noted that pesticides were found

in two of the three drainages during a site visit in 1997.

 

Carolina Heelsplitter and Appalachian Elktoe

 

For the Carolina heelsplitter and the Appalachian Elktoe, FWS recognized that pesticides threaten the remaining

populations.[FN 163]  FWS stated that "pesticide/herbicide applications . . . have the potential to jeopardize the

continued existence of the Carolina heelsplitter, and Federal agencies are already required to consult with us on these

types of activities, or any other activity, that may affect the species."[FN 164] FWS made the same statement for the

Elktoe.[FN 165]

 

Moreover, according to the FWS, poor water quality and habitat conditions have assisted in the decline of the

Appalachian elktoe because freshwater mussels are extremely sensitive to aquatic pollutants, especially during their

early development. FWS goes on to state, "Agriculture (both crop and livestock) and forestry operations, roads,

residential areas, golf courses, and other landdisturbing activities that do not adequately control soil erosion and storm-

water run-off contribute excessive amounts of silt, pesticides, fertilizers, heavy metals, and other pollutants that

suffocate and poison freshwater mussels." This species is found only in mountain streams of western North Carolina

and eastern Tennessee, and requires clean, well-oxygenated water in order to survive. Because of its limited

distribution, populations of this mussel are extremely vulnerable to extinction by a single detrimental event or the

cumulative effects of minor activities such as water pollution by pesticides and other toxins.[FN 166]

 

Scaleshell Mussel

 

Surface run-off of pesticides was noted as an "app[arent] . . . contributing factor[] in the degradation of [the Scaleshell

mussel's habitat]."[FN 167]  FWS went on to state that "[i]n summary, many of the same threats that caused the

extirpation of historical populations of scaleshell mussels still exists and continue to threaten extant populations."[FN
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168] FWS acknowledges that pesticide registration is a federal activity that could occur and impact the scaleshell

mussel.[FN 169]

 

d. Insects and Crustaceans

 

Salt Creek Tiger Beetle

 

The FWS has determined that Salt Creek tiger beetles are likely at great risk of harm due to pesticides. As explained in

Determination of Endangered Status for the Salt Creek Tiger Beetle (Cicindela nevadica lincolniana):[FN 170]

 

Corn, soybean, and sorghum fields dominate the Little Salt Creek watershed, and are potential sources of pesticide

exposure to Salt Creek tiger beetles and their habitat. Insecticides that enter occupied habitats of the Salt Creek tiger

beetle through runoff have the potential to directly impact the tiger beetle or indirectly impact through modification of

prey availability. There have been no studies to evaluate pesticide exposure and adverse effects to Salt Creek tiger

beetles. However, research on ground beetles (Carabidae) suggests pesticide exposure may place the Salt Creek tiger

beetle at risk as a result of decreased survival and reproduction. This research was discussed in detail in the proposed

rule (70 FR 5101; February 1, 2005), and is summarized briefly here. In one study, dietary and topical exposure of

ground beetles (Harpalus pennsylvanicus) to a carbamate insecticide (bediocarb) and a chloro-nicotinyl insecticide

(imidacloprid) resulted in lethal and sublethal effects (Kunkel et al. 2001). Bendiocarb and imidacloprid are used to

control insects in corn (Extoxnet 1996). Other carbamate pesticides recommended for use in corn, soybean, and

sorghum production in Nebraska include carbofuran, methomyl, thiodicarb, trimethacarb, and carbaryl (Wright et al.

1994; Hunt 2003). In a field experiment in England designed to study the effects of pesticides on nontarget

invertebrates, researchers found that chlorpyrifos and fonofos (both organophosphate pesticides) affected the activity of

ground beetles, and this effect seemed the result of direct toxicity rather than a depleted prey base (Luff et al. 1990).

 

Organophosphate and pyrethroid pesticides are used on corn, soybean, and sorghum crops in Nebraska include

chlorpyrifos, malathion, methyl parathion, dimethoate, ethoprop, fonofos, phorate, terbufos, tefluthrin, tralomethrin,

permethrin, esfenvalerate, cyfluthrin, zeta-cypermethrin, and lambda-cyhalothrin (Wright et al. 1994; Hunt 2003). Salt

Creek tiger beetles also may be susceptible and exposed to pesticides applied to control mosquitoes, grasshoppers,

and pests in residential yards and gardens. Nagano (1982) reported an entire population of tiger beetles (Cicindela

haemorrhagica and C. pusilla) in Washington State being eradicated by pesticides, while the disappearance of the tiger

beetle C. marginata in New Hampshire was believed to be the result of insecticide spraying to control salt marsh

mosquitoes (Dunn 1978, as cited by Nagano 1982). Insecticides applied to lawns and landscaping in residential and

commercial developments near Little Salt Creek have the potential to enter the creek and impact the Salt Creek tiger

beetle and its prey base. A local government has proposed for the last 2 years to apply pesticide for the control of

mosquitoes along Little Salt Creek where the Little Salt Creek-Roper population exists.

 

Alabama Cave Shrimp

 

This species has only been found in the Shelta and Bobcat Caves and the Hering, Glover, and Brazelton Cave complex

located in Madison County, Alabama. In a five-year review conducted by the FWS, it was stated that urbanization of

areas surrounding Shelta and Bobcat Caves, as well as development in the recharge area of the HGB cave system

may have caused contamination of the aquifers containing this species. Surface pollutants can quickly and easily enter

the aquifer, especially during storms. FWS states that groundwater contamination may result from "sewage leakage,
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industrial contaminants, road and highway runoff, toxic spills, pesticides, and siltation" and that groundwater

contamination is likely the greatest threat to populations of this shrimp.[FN 171]

 

In 1990 the FWS collected water and sediment samples in order to determine whether contaminants were present and

contributing to the decline of aquatic life in Shelta Cave. They found detectable traces of several potentially harmful

contaminants, and concentrations of heptachlor epoxide at levels capable of harming aquatic cave species: "Chlordane,

dieldrin, and heptachlor epoxide concentrations detected in Shelta Cave sediments were believed capable of

biologically impairing Shelta Cave's aquatic ecosystem. DDT, DDD, and DDE also appeared in the sediment samples,

but at concentrations too low to clearly predict adverse biological effects."[FN 172]

 

In addition, the Redstone Environmental Office has detected TCE (trichloroethylene) in several of the groundwater

monitoring wells northeast of Bobcat Cave. The FWS also states in their five-year report that the Alabama Cave Shrimp

found in the HGB caves will be in danger of surface water and groundwater contamination from "sewage leakage, lawn

fertilizers, pesticides, and increased surface runoff from residential development in the near future." The FWS

recommends, as part of its recommendations for future actions in order to protect the Cave Shrimp, that "special

attention be placed on the levels and trends of persistent current-generation pesticides, and other parameters

associated with urban runoff."[FN 173]

 

Illinois Cave Amphipod

 

The FWS has identified many pesticides that are very likely already harming the Illinois cave amphipod. As discussed in

the Final Rule To List the Illinois Cave Amphipod as Endangered:[FN 174]

 

Water sample analyses from springs, wells, and cave streams in the vicinity of . . . six caves, including one with the

species still extant (Fogelpole), have found alachlor and atrazine, the latter at levels approaching those known to cause

reproductive impairment in another amphipod species (Panno et al. 1996). DDE and dieldrin also were detected in

invertebrate samples from Fogelpole Cave.

 

The agricultural herbicides atrazine and/or alachlor were detected in 83 percent of groundwater samples taken from

springs in the study area. The levels of these herbicides in samples often exceeded the U.S. EPA Maximum

Contaminant Levels of 2.0 parts per billion (ppb) and 3.0 ppb, respectively, during and following spring rainfalls. They

reported maximum atrazine levels in spring samples as high as 98 ppb with the maximum level in Illinois Caverns being

1.38 ppb (Panno et al. 1996). Macek et al. (1976) observed acute toxicity to the amphipod Gammarus fasciatus from a

48-hour exposure to the herbicide atrazine at 2.4 parts per million (ppm). In addition, they reported reproductive effects

and impaired survival of offspring from concentrations as low as 0.14 ppm of atrazine during chronic tests lasting

30,119 days (Macek et al. 1976).

 

[A]gricultural chemicals may either be lethal in themselves at certain concentrations, have chronic effects such as

inhibiting reproduction, or can leave the amphipod in a weakened condition and less able to cope with short term

depressions of dissolved oxygen.

 

The most commonly used insecticides in the region include carbaryl, carbofuran, chlorpyrifos, malathion, permethrin,

methyl parathion, and phosmet. Mayer and Ellersieck (1986) reported that Gammaridae were most sensitive to the five

insecticides carbaryl, DDT (dichloro-diphenyl-trichloroethane), endrin, malathion, and methoxychlor and postulated that
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pesticide pulses characteristic of karst springs could have major impacts on biota such as amphipods. Webb et al.

(1993) analyzed amphipod and isopod tissue samples from numerous caves, including the three caves known to

contain the amphipod, for pesticides and PCB's (polychlorinated biphenyls). DDE (dichlorodiphenyl-dichloroethylene)

and DDD (1,1-dichloro,-2,2-bis(p-chloro-phenyl) ethane) (breakdown products of DDT) were detected in isopods from

Fogelpole Cave, reflecting the historical use of the insecticide DDT in the drainage basin. In addition, dieldrin, the

persistent breakdown product of the insecticide aldrin, was detected in invertebrate samples from Fogelpole Cave. Both

DDT and aldrin have been banned from use in the United States since 1973 and 1974, respectively. These data

demonstrate some of the long term detrimental effects that agricultural chemicals can have on cave ecosystems.

Interestingly, neither DDD, DDE, nor dieldrin were detected in water samples from Fogelpole Cave, supporting the

premise that cave invertebrates accumulate and concentrate these toxins even though they do not exist at detectable

levels in the cave water: cave invertebrates, therefore, serve as indicators of past and present contamination.

 

Roswell Springsnail, Koster's Tryonia, Pecos Assiminea, and Noel's Amphipod

 

These species are highly susceptible to pesticides. As noted in Listing Roswell springsnail, Koster's tryonia, Pecos

assiminea, and Noel's amphipod as Endangered With Critical Habitat, 67 Fed. Reg. 6459 (February 12, 2002):

 

Reductions in endangered spring snail populations in other parts of the country due to reductions in water quality

resulting from contamination by agricultural pesticides and herbicides are well documented (Frest and Johannes 1992,

Mladenka 1992). There is evidence that colonies of Utah valvata (Valvata utahensis) and Bliss Rapids snail

(Taylorconcha serpenticola) have recently declined or have been eliminated at several sites from changes in water

quality due to agricultural and aquaculture wastewater originating outside the area (Frest and Johannes 1992). These

two species are similar to the three snail species addressed in this proposal for listing, and as a result the three snail

species could also be expected to experience adverse effects in response to environmental contaminants.     

 

 

[FN 101] Lower Columbia River Estuary Partnership, 2007, Lower Columbia River and Estuary Ecosystem Monitoring:

Water Quality and Salmon Sampling Report, [hereinafter "LCREP"] available at

http://www.lcrep.org/pdfs/WaterSalmonReport.pdf.

 

[FN 102] EPA, Columbia River Basin: State of the River Report for Toxics, Jan. 2009, available at

http://www.lcrep.org/pdfs/EPA%20Columbia%20River%20Basin%20State%20of%20the%20River%20Report%20

for%20Toxics.pdf.

 

[FN 103] Marr, C.L.H., 2007, Endocrine Disruption in Razorback Sucker and Common Carp on National Wildlife

Refuges along the Lower Colorado River, Environmental Contaminants Program On-Refuge Investigations Final

Report.

 

[FN 104] Rosen, M.R., S.L. Goodbred, R. Patino, T.A. Leiker, and E. Orsak, 2006, Investigations of the Effects of

Synthetic Chemicals on the Endocrine System of Common Carp in Lake Mead, Nevada and Arizona, Fact Sheet 2006-

3131, available at http://pubs.usgs.gov/fs/2006/3131/; Osemwengie, L.I. and S.L. Gerstenberger, 2004, Levels of

synthetic musk compounds in municipal wastewater for potential estimation of biota exposure in receiving waters, J.

Environ. Monit. 6, 1-8.
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[FN 105] Linder, G. and E.E. Little, 2009, Competing risks and the development of adaptive management plans for

water resources: field reconnaissance investigation of risks to fishes and other aquatic biota exposed to endocrine

disrupting chemicals (EDCs) in Lake Mead, Nevada USA, EWRI 2009 World Environmental & Water Resources

Congress, Kansas City, Missouri May 17-21, 2009.

 

[FN 106] Schulz, R.W. and T. Miura, 2002, Spermatogenesis and its endocrine regulation, Fish Physiology and

Biochemistry, vol. 26, p 43-56.

 

[FN 107] Patino, R., S.L. Goodbred, R. Draugelis-Dale, C.E. Barry, J.S. Foott, M.R. Wainscott, T.S. Gross, and K.J.

Covay, 2003, Morphometric and histopathological parameters of gonadal development in adult common carp from

contaminated and reference sites in Lake Mead, Nevada, Journal of Aquatic Animal Health, vol. 15, p. 55-68.

 

[FN 108] Goodbred, S.L., T.J. Leiker, R. Patino, J.A. Jenkins, N.D. Denslow, E. Orsak, and M.R. Rosen, 2007, Organic

chemical concentrations and reproductive biomarkers in common carp (Cyprinus carpio) collected from two areas in

Lake Mead, Nevada, May 1999-May 2000, U.S. Geological Survey Data Series 286, 18 p.

 

[FN 109] Leiker, T.J., S.R. Abney, S.L. Goodbred, M.R. Rosen, 2009, Identification of methyl triclosan and halogenated

analogues in male common carp (Cyprinus carpio) from Las Vegas Bay and semipermeable membrane devices from

Las Vegas Wash, Nevada, Science of the Total Environment 407, 2102-2114.

 

[FN 110] Maryland Pesticide Network, 2009, Pesticides and the Maryland Chesapeake Bay Watershed, available at

http://www.mdpestnet.org/publications/MPN-2009WhitePaper.pdf.

 

[FN 111] USGS, Intersex fish: Endocrine disruption in smallmouth bass, Fact Sheet, available at

http://www.fws.gov/ChesapeakeBay/pdf/endocrine.pdf.

 

[FN 112] McGee, B.L., A.E. Pinkey, D.J. Fisher, and L.T. Yonkos, 2003, Evaluation of Endocrine Disrupting Effects in

Potomac River Fish, Final Report CBFO-C03-01, available at http://www.fws.gov/ChesapeakeBay/pdf/CBFOC0301.

PDF.

 

[FN 113] Henderon, H., 2007, The Effects of Contaminants on Sperm Quality and Intersex Condition of Smallmouth

Bass (Micropterus dolomieu) in the Potomac River, Masters Thesis, Morgantown, WV.

 

[FN 114] Goodbred, S.L., S.A. Sobiech, and C.A. Roberts, 2006, Evidence of Endocrine Disruption in Western

Mosquitofish (Gambusia affinis) from the Imperial Valley, California, U.S. Fish and Wildlife Service, Carlsbad Fish and

Wildlife Office, Carlsbad, CA, 93p.

 

[FN 115] Jenkins 2009.

 

[FN 116] See also, e.g., Whiles, Matt R., John B. Jensen, John G. Palis, and William G. Dyer. 2004. Diets of Larval

Flatwoods Salamanders, Ambystoma cingulatum, from Florida and South Carolina. Journal of Herpetology 38(2):208-

214 ("pesticides, alterations of natural hydrologic regimes, or other anthropogenic disturbances that negatively influence

aquatic crustacean populations could also impact A. cingulatum.").
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[FN 117] Final Rule to List the Santa Barbara County Distinct Population Segment of the California Tiger Salamander

as Endangered, 65 Fed. Reg. 57242, 57259 (Sept. 21, 2000).

 

[FN 118] Id.

 

[FN 119] Id.

 

[FN 120] Id.

 

[FN 121] Id.

 

[FN 122] Id.

 

[FN 123] Id.

 

[FN 124] Id.

 

[FN 125] Designation of Critical Habitat for the Arroyo Toad, 66 Fed. Reg. 9414, 9415 (Feb. 7, 2001).

 

[FN 126] Id.

 

[FN 127] Final Rule to List the Mississippi Gopher Frog Distinct Population Segment of the Dusky Gopher Frog as

Endangered, 66 Fed. Reg. 62993 (December 4, 2001).

 

[FN 128] Id.

 

[FN 129] http://www.fws.gov/southeast/publications/gopher.pdf.

 

[FN 130] http://fwie.fw.vt.edu/WWW/esis/lists/e202003.htm.

 

[FN 131] http://fwie.fw.vt.edu/WWW/esis/lists/e201001.htm.

 

[FN 132] Endangered and Threatened Wildlife and Plants; Proposed Endangered Status for Reticulated Flatwoods

Salamander; Proposed Designation of Critical Habitat for Frosted Flatwoods Salamander and Reticulated Flatwoods

Salamander, 73 Fed. Reg. 54125, 54131 (September 18, 2008).

 

[FN 133] http://animaldiversity.ummz.umich.edu/site/accounts/information/Bufo_houstonensis.html.

 

[FN 134] FWS 2001.

 

[FN 135] Id.

 

[FN 136] Goodbred 2006.
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[FN 137] Jenkins 2009.

 

[FN 138] http://www.fws.gov/cookeville/docs/pygmy_madtom.html;

http://www.state.tn.us/environment/na/scenicrivers/duck.shtml.

 

[FN 139] http://www.riversofalabama.org/Cahaba/Species%20Diversity.htm;

http://www.ag.auburn.edu/auxiliary/BC/PAGESL1/EnvFacts/EnvFactPagesL2/EnvFactsWATER/EnvFacts

Water_Texts/stofALRvrs4.doc.

 

[FN 140]http://www.fws.gov/nc-es/es/CFS_Fact_Sheet2.pdf

 

[FN 141] http://pubs.usgs.gov/circ/circ1205/major_findings2.htm;

http://www.fws.gov/northeast/virginiafield/pdf/endspecies/fact_sheets/slender%20chub.pdf.

 

[FN 142] http://www.fws.gov/nc-es/fish/spotfinch.html.

 

[FN 143] 74 Fed. Reg. 52300 (October 9, 2009).

 

[FN 144] 74 Fed. Reg. 23821 (May 21, 2009).

 

[FN 145] Final Rule to List the Vermillion Darter as Endangered, 66 Fed. Reg. 59367 (Nov. 28, 2001).

 

[FN 146] Id.

 

[FN 147] Final Rule to List the Topeka Shiner as Endangered, 63 Fed. Reg. 69008, 69014 (Dec. 15, 1998).

 

[FN 148] Id.

 

[FN 149] http://georgiawildlife.dnr.state.ga.us/assets/documents/gnhp/etheostoma_etowahae.pdf.

 

[FN 150] http://mdc.mo.gov/nathis/endangered/endanger/cavefish/.

 

[FN 151] Harned, Douglas A., The Mobile River Basin Water-Quality Assessment: Results Of Surface-Water Quality

Monitoring In Alabama 1999-2000, U.S. Geological Survey.

 

[FN 152] http://www.fws.gov/Athens/pdf/MobileRiverMussels.pdf; see also

http://www.fws.gov/southeast/hotissues/mussels/QandAs.html.

 

[FN 153] http://myfwc.com/docs/FWCG/chipola_slabshell.pdf.

 

[FN 154] http://www.flaes.org/pdf/PRC%20annual%20rep%2006-07.pdf.

 

[FN 155] http://web4.msue.msu.edu/mnfi/abstracts/zoology/Pleurobema_clava.pdf.
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[FN 156] http://www.fws.gov/northeast/nyfo/es/clubshell.pdf.

 

[FN 157] http://www.cumberlandhcp.org/files/purple_bean_species_acct.pdf.

 

[FN 158] http://www.fws.gov/midwest/endangered/clams/rough_fc.html.

 

[FN 159] http://fishandgame.idaho.gov/cms/tech/CDC/cwcs_appf//Snake%20River%20Physa.pdf.

 

[FN 160] http://www.blm.gov/pgdata/etc/medialib/blm/id/publications/technical_bulletins/tb_96-

10.Par.74878.File.dat/part1.pdf.

 

[FN 161] http://www.fws.gov/Midwest/endangered/clams/warty_fc.html.

 

[FN 162] 65 Fed. Reg. 10033 (February 25, 2000).

 

[FN 163] Proposed Designation of Critical Habitat for the Carolina Heelsplitter, 66 Fed. Reg. 36229, 36230 (July 11,

2001); Proposed Designation of Critical Habitat for the Appalachian Elktoe, 66 Fed. Reg. 9540, 9546 (Feb. 8, 2001).

 

[FN 164] Id. at 36236.

 

[FN 165] 66 Fed. Reg. at 9546.

 

[FN 166] http://www.fws.gov/asheville/pdfs/AppalachianElktoe.pdf.

 

[FN 167] Determination of Endangered Status for the Scaleshell Mussel, 66 Fed. Reg. 51322, 51334 (October 9, 2001).

 

 

[FN 168] Id.

 

[FN 169] Id. at 51388.

 

[FN 170] 70 Fed. Reg. 58335 (October 6, 2005).

 

[FN 171] http://www.fws.gov/southeast/5yearReviews/5yearreviews/05-ALS-cave-shrimp-final-5yr.pdf.

 

[FN 172] http://www.fws.gov/cookeville/pdfs/CO-90-4057.pdf.

 

[FN 173] http://www.fws.gov/southeast/5yearReviews/5yearreviews/05-ALS-cave-shrimp-final-5yr.pdf.

 

[FN 174] 63 Fed. Reg. 46900 (September 3, 1998).  
 

Response 
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See the response to Comment ID 275.1.001.004. Also, refer to the PGP Comment Response ESA Essay for comments related to the

protection of federally-listed endangered and threatened species and critical habitat.

 

Comment ID 276.1.001.008

Author Name: Matton Priscilla

Organization: Northeastern Mosquito Control Association (NMCA)

Eastern Equine Encephalitis (EEEv) is endemic to the Northeast region and creates a significant human health risk to

residents and tourist. In 2009 in New Jersey there were over 100 EEEv isolates and 8 horse cases. From 2004 to 2006,

Massachusetts experienced an EEEv outbreak, which resulted in 13 human cases, 17 horse cases and over 100 virus

isolations. Recently the expansion of EEEv north into New Hampshire and Maine caused both human and horse cases.

New Hampshire had a similar outbreak as Massachusetts from 2004 to 2007, which resulted in 10 human cases, 9

horse cases and 74 EEEv isolations. The level of EEEv activity in Maine was unprecedented in 2009 with virus

isolations from mosquitoes and 12 confirmed horse cases. Additional Clean Water Act and NPDES regulations would

seriously restrict mosquito control activities in Maine and New Hampshire were these programs are newly developed,

unstructured and under funded. 
 

Response 

See response to Comment ID 201.1.001.002.  

 

Comment ID 286.1.001.005

Author Name: Fiess David

Organization: Fort Wayne-Allen County Department of Health (DOH),  Indiana (IN)

The DOH's mosquito control program utilizes a larvicide that contains Bacillus sphaericus, a naturally-occuring

bacterium found in the soil, and a corn cob granule. These ingredients naturally enter the waters of the United States

from corn fields during rain storms. Therefore, we are wondering why this product is being regulated by the NPDES

Draft Permit? 
 

Response 

This permit addresses chemical pesticides that leave a residue and biological pesticides, consistent with the decision of the 6th

Circuit. Irrigation return flow (which includes runoff from a crop field due to irrigation of that field) and agricultural stormwater

runoff do not require NPDES permits, as exempted by the CWA. See response to Comment ID 201.1.001.009 for information

regarding agricultural exemptions. 
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Comment ID 319.2.001.017

Author Name: Guthrie, Sr. Douglas

Organization: Monmouth County Mosquito Extermination Commission (MCMEC)

Given the aquatic stages of mosquito larvae, there is no denying that larval mosquito pesticides will be discharged into

water; however, mosquito control in New Jersey is low contributor of pesticides into the environment compared to other

categories of pesticide use.

According to the NJDEP Pesticide Control Program's Pesticide Use Surveys, mosquito control accounts for the least

amount of active ingredient introduced into the environment by licensed pesticide applicators categorized by use. Of

this active ingredient total, 25308 lbs (~42%) was Bacillus thuringensis (Bti), a biopesticide identified as a low-impact

pesticide by NJDEP. 

 

Table1. Pesticide Use and Pounds of Active Ingredient. Please see page 7 of original document number 319.2. 
 

Response 

The PGP, which EPA is issuing in response to the 6th Circuit's decision, in part requires minimization of pesticide discharges to

waters of the U.S. and, for some Operators, evaluation of alternative approaches intended to reduce or eliminate environmental

impact consistent with NPDES program provisions. Existing approaches that are consistent with permit requirements may reduce

the need for additional pest control steps. EPA believes the approach in the permit is consistent with more progressive pesticide

programs. See response to comment ID 201.1.001.002.

 

Comment ID 322.001.001

Author Name: Lee G.

Organization:  

It really concerns me when chemical companies are given the right to use toxic products (so they can make a profit)

that may adversely affect my precious family. There are better ways to control pests then always dumping chemicals at

the problem. If you would promote those ways instead, it would really be a blessing to my family as well as other

people. 
 

Response 

See the response to Comment ID 275.1.001.004. Comments concerning registration of pesticides under FIFRA are outside the

scope of this permit.
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Comment ID 323.001.003

Author Name: Mizak Lorraine

Organization: Great Blue Inc.

In discussing the new regulations with a number of clients, it has come to my attention that they agree that we are doing

all we can to reduce herbicide use and yet have found that despite our efforts, herbicide applications are part of

integrated pest management. Many of our clients have tried other non-chemical means on their own and employed my

company when those methods failed or because they could not purchase the herbicides or did not know how to

properly apply them. In some instances we are contacted because individuals attempt to use products purchased in

other states (that do nol have a licensing program in place) or through the Internet, and cause harm to lheir ponds

mostly by way of fish kills. If pond owners cannot afford our services, they will find other sources of acquiring herbicides

and will ilegally conduct. herbicide applications. The outcome will be detriment to the aquatic environment that the

Clean Water Act is supposed to protect. 
 

Response 

See response to comment ID 201.1.001.002.

 

 

Comment ID 336.1.001.003

Author Name: Moore David

Organization: Southwest Florida Water Management District (SWFWMD)

Additionally, aquatic plant management activities are most often conducted for the purposes of preserving or protecting

the ecology and ecological function of the treated waters (protection of fish and wildlife habitat, water quality and control

of invasive species), for public health reasons (disease protection, flood control, irrigation, potable water) or maintaining

public uses such as recreation. For each application the particular herbicide used is chosen based on its effectiveness,

selectivity and other unique properties in order to minimize potential environmental impacts given the wide range of

climatic and physical characteristics present in each specific treatment site. 
 

Response 

See response to comment ID 201.1.001.002.

 

 

Comment ID 337.1.001.001
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Author Name: Knight Sylvia

Organization: Earth Care Ministry

As members of the Earth Care Ministry at the Cathedral Church of St. Paul, Episcopal, in Burlington VT, we are sharing

our comments and concerns while not acting in any official capacity for our parish or Diocese of Vermont. We view

water as a sacramental gift from the Creator needed for all life for all generations. Earth's water resources are finite, and

to support life, water must be protected from toxins that harm life. New pesticides can act with systemic effects in soil,

plants and animals, disable pollinators necessary for food production, and can affect basic cell functions and hormonal

functions in adverse ways that we humans cannot predict or fully understand. We are deeply concerned about

pervasive, short-sited uses of pesticides with little or no oversight and without proper notice to the public. We hope that

you will seriously consider our comments, and that the Pesticide General Permit (PGP) will help reduce pesticide use in

and near waters needed by human and natural communities. The phrase "Earth Community" used in our comments

means the whole interrelated community of life, including humans, in Earth's biosphere, including earth, air, and water. 
 

Response 

See the response to comment ID 275.1.001.004.

 

 

Comment ID 337.1.001.006

Author Name: Knight Sylvia

Organization: Earth Care Ministry

Part 4.2 implies that nontarget animal or plant distress from exposure to toxins will somehow be obvious to observers,

and that care with technological details of application will prevent problems of exposure. Unfortunately, this assumption

needs further examination: subtle effects of pesticides may endanger life processes without demonstrating immediate

toxic effects. Once pesticides are released into Earth Community, we have no control over where they move and how

long they remain toxic, even at low concentrations. Neither visual examination nor technical care will prevent long-term

effects from hormone disruption, potential for deformities, or reproductive failure resulting from toxic exposure to minute

amounts of chemicals moving into the aquatic environment. Research indicates that extremely low concentrations

(parts per trillion) of single pesticides and very low concentrations of pesticide mixtures are capable of causing subtle

but adverse life-changing effects in life-forms, natural communities and in humans (Colborn T et al, 1996; Relyea, R,

2008) Such chemical effects on life-forms should heighten our sense of caution about their use, urge us to require

higher accountability of pesticide users, and call for a much more preventive policy. 
 

Response 

See the response to comment ID 275.1.001.004.
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Comment ID 337.1.001.011

Author Name: Knight Sylvia

Organization: Earth Care Ministry

In summary, we urge you to increase protections for Earth Community's finite water resources by exercising your

intended regulatory function. Rachel Carson told Congress in 1963 that "The world of air and water and soil supports

not only the hundreds of thousands of species of animals and plants; it supports man himself…. [W]e shall have to

begin to count the many hidden costs of what we are doing [with pesticides], and weigh them against [their]gains or

advantages." (Rachel Carson Council, 2009) She advocated for separating the governmental role of pesticide

regulation from that of promoting pesticide use, leading to the creation of EPA. We encourage you to strengthen that

work of regulating pesticide use on behalf of Earth Community, and urge your attention to our concerns above. 
 

Response 

See the response to comment ID 275.1.001.004.

 

 

Comment ID 342.1.001.005

Author Name: Haramis Linn

Organization: Illinois Department of Public Health

How are local health departments involved?

 

During 2002, there was a West Nile virus (WNV) outbreak Illinois with 884 confirmed cases and 67 deaths. WNV cases

have occurred in Illinois each year since 2002, consequently, the disease is still a threat to public health. The most

effective method of mosquito control is PREVENTIVE larviciding, or the treatment of locations where mosquito larvae

are present, such as water impounded in the bottom of catch basins (storm drains), ditches, etc. Catch basins are found

along streets, in parking lots and sometimes in backyards. Because catch basins are a major source of the house

mosquito in urban areas, the Department recommends they be treated at least twice during the summer to control

Culex mosquitoes. Since the 2002 WNV outbreak, many local health departments (LHDs) have worked with the

municipalities within their jurisdictions to establish and increase larviciding for Culex mosquitoes. PREVENTIVE

larviciding is much more effective than expensive, short-term REACTIVE spraying for adult mosquitoes (that can cost

$70 per linear road mile). For smaller municipalities, many of the programs are conducted by municipal street and

sanitation personnel. Only in a few counties, such as Cook, DuPage, Will and Macon, there are large "mosquito

abatement districts" present. Some mosquito abatement programs have budgets in excess of $1 million and permanent

staff. Lastly, many LHDs act as monitoring agencies for their municipalities because they participate in "dead bird" and

mosquito monitoring for WNV activity. 
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Response 

EPA acknowledges commenter’s description of the role that health departments play in controlling mosquitoes.  Health departments

that play an advisory role (i.e., do not meet the NPDES definition of an Operator) can support water quality protection by working

to promote actions that are consistent with requirements of the PGP although unless they meet the Operator definition, in which

case they must obtain NPDES permit coverage for any point source discharges from pesticide applications to waters of the United

States. 

 

Comment ID 343.1.001.001

Author Name: Murray Charles

Organization: Fairfax County Water Authority

Fairfax Water, as with many other public drinking water systems across the country, has a critical need to apply

pesticide products in situations that would be regulated under the proposed General Permit. The need to apply the se

products often arises quickly, requiring a timely response. Principal applications include the control of algae and

invasive species in the Occoquan Reservoir, one of two major sources of water supply for Fairfax Water. Over the past

three decades, point and non-point source water protection measures have been implemented to help mitigate the

impacts of the increasing suburban development in the Occoquan watershed. These measures have included indirect

potable reuse through advanced wastewater treatment and stringent phosphorus reduction requirements for storm

water runoff. Despite an extensive suite of actions, algae bloom s continue to occur at levels that sometimes

necessitate use of targeted copper algaecide treatments. It is imperative that the final General Permit process allow the

continued application of pesticides consistent with the appropriate label provisions to protect and enhance our drinking

water supply. 
 

Response 

See response to Comment ID 201.1.001.002.

 

 

 

Comment ID 354-cp.001.001

Author Name: Howser Steven

Organization: Aberdeen-Springfield Canal Company

Aberdeen-Springfield Canal Company is a Carey Act Company that irrigates 62,000 acres through 200 miles of canals

and laterals. Aquatic weeds present a serious impediment to effective and efficient delivery of that water, as well as a
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serious threat to the integrity of the the system. Aquatic weed management is performed primarily with aquatic

herbicides and in some cases mechanically. Due to the size of our system, mechanical removal is inefficient and costly,

consequently chemical control with herbicides is our most cost effective method for efficient control of aquatic weeds.

Aquatic herbicides are applied under strict accordance with EPA labels under FIFRA, by State licensed applicators. 
 

Response 

See response to Comment ID 201.1.001.002.

 

Comment ID 360.1.001.008

Author Name: Diehl Ted

Organization: North Side Canal Company, Ltd.

Water Conservation. If we don't keep our canals and laterals clean of aquatic weeds, the tail ends of our laterals dry up

and the farmer has no waters. This causes law suits because water isn't available when needed. We have to increase

the supply of water at the headworks.

 

Flooding. Aquatic weeds will raise the water levels in the canal and laterals causing flooding. This flooding affects urban

areas, housing, roads and crops. This causes increases in our insurance premiums. This also drives up the cost of

water for irrigation.  
 

Response 

See response to Comment ID 201.1.001.002.

 

 

Comment ID 364.1.001.003

Author Name: Schmidt J.

Organization:  

Over my many years of dedication to this industry, I have witnessed a strong and growing commitment to

professionalism and stewardship relating to the use of aquatic pesticides for controlling invasive aquatic plants and

noxious algae growth. Our noble objectives are to improve ecosystem integrity and to maintain the functionality of our

waterways for irrigation, recreation, navigation, power generation, drinking water quality, etc. I am sure I speak for most

of my colleagues in stating that we take personal pride in our chosen profession in Aquatic Plant Management (APM).

Most APM managers have educational background, degrees and/or training in disciplines ranging from fisheries,

botany, aquatic ecology, natural resource management, etc., providing them a passionate interest and scientific

knowledge in this field. The judicial decision that the application of a (FIFRA) registered aquatic pesticide is now defined
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as a point source pollutant discharge due to (alleged) resultant pesticide "residues" remaining in the treated water is

personally degrading to those of us who share a strong sense of pride and integrity in managing aquatic resources

through the proper and legal use of these products. 
 

Response 

See response to Comment ID 201.1.001.002 and 483.1.001.001.

 

Comment ID 372-cp.001.001

Author Name: Anonymous Anonymous

Organization:  

The regulation of pesticides by the EPA is the implementation process of the CWA to the local level. All pesticide

applications are not correct under FIFRA. For example, the inert ingredients of pesticides are not tested under FIFRA

and are of concern. The safety of birds have recently been a topic of Bti applications and shows more testing of all

applications to the environment should be done. Protect the environment for our kid's future. 
 

Response 

The general permit is designed to address the discharge of biological pesticides, and chemical pesticides that leave a residue in

waters of the U.S. for specified use patterns and to ensure such discharges meet NPDES requirements developed to protect water

quality, including but not limited to technology-based and water quality-based requirements.

Comments concerning the registration process for pesticides under FIFRA are outside the scope of this permit action. Also, see

response to Comment ID 275.1.001.006 regarding inert ingredients.

 

 

Comment ID 390.001.001

Author Name: Mcintyre Macky

Organization: Lake Pro, Inc.

On an annual basis we treat aquatic weeds and algae in both public and private lakes and ponds covering an estimated

4000 acres of treated surface area. All products that we use have already been tested and approved by the EPA for

aquatic use. The majority of these products have been in use for 20 plus years with no known adverse effects to

humans or the environment.

 

The equipment that we use consists of 6 aluminum boats, each with its own 25 or 50 gallon calibrated spray tank.

These sprayers consist of a 12 volt electric spray pump and either a handheld spray wand or subsurface injection
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system that are calibrated on a regular basis. These calibrations are done to ensure proper application rates. We use

GPS and depth finders to determine surface acreage and water volume of all areas to be treated. Each boat is operated

by one of our highly trained applicators that perform these duties on a daily basis.

 

The majority of water bodies that we maintain are community lakes and ponds. These lakes and ponds have been put

in place to provide aesthetically pleasing, environmental havens for both fish and wildlife. Property owners have

invested money in these lakes and ponds to keep them maintained and aesthetically pleasing, if they are not

maintained it will adversely affect the property values in those areas. 
 

Response 

See response to Comment ID 201.1.001.002.

 

Comment ID 399.1.001.008

Author Name: Adam Michael

Organization: Chicago Wilderness (CW)

While the draft addresses "outstanding natural resource waters", more discussion and action should be taken to protect

sensitive aquifers, particularly in areas where pesticides may impact drinking water. 
 

Response 

See response to Comment ID 684.1.001.002.

 

Comment ID 402-cp.001.002

Author Name: Godron J.

Organization:  

Strict adherence to definitions of "pollutant" according to 6th Circuit Court will encompass many beneficial nonpesticidal

biological materials used in maintaining water quality and also for reducing pesticide use! I have already seen this

conflict with a municipal storm water system. 
 

Response 

EPA acknowledges the commenter’s concern; however the 6th Circuit Court’s decision requires that point source discharges of

biological pesticides to the Waters of the United States require NPDES permit coverage.  This permit does not  cover non-pesticidal

biological materials that may be pollutants. 
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Comment ID 402.1.001.002

Author Name: Godron J.

Organization:  

I have been a certified and licensed pesticide applicator in the State of Iowa since 1998 and have never seen any

adverse incidents resulting from proper application of aquatic use labeled products. We have actually lost the ability to

use some good products because of the manufacturer not renewing aquatic uses on the label due to regulatory costs! 
 

Response 

See response to Comment ID 201.1.001.002.

 

 

Comment ID 402.1.001.004

Author Name: Godron J.

Organization:  

I'm concerned by the fact that in the aquatic weed and algae area we utilize blue water dye, beneficial bacteria cultures,

and other biological material in order to prevent or greatly reduce the need for pesticide applications, yet as I read thru

the draft materials definitions I find that these all could be termed "pollutants" because they alter the physical integrity of

water. Just last year I was notified by a municipal storm water operator that I had to cease and desist using blue water

dye because the overflow from a private pond entered the MSW system and it was considered a "pollutant" by him!!! 
 

Response 

EPA acknowledges commenter’s concern; however the 6th Circuit Court held that the CWA unambiguously includes biological

pesticides, and chemical pesticides that leave a residue in waters of the United States  within its definition of pollutant (and for

which the CWA requires NPDES permits for discharges of pollutants to Waters of the United States).

 

Comment ID 413.1.001.001

Author Name: Bullock, Jr. James

Organization: Forest Resources Sustainability,Resource Management Service,  LLC (RMS)
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RMS employs a variety of pesticide application activities to manage our forestlands, the vast majority of which are forest

herbicides that target competing vegetation during stand establishment and following thinning treatments to reduce

vegetative competition with crop trees. We often use forest herbicides to control invasive plant species such as

cogangrass, privet, or kudzu, and to promote wildlife habitat for a myriad of wildlife species, including species federally

listed as threatened or endangered.  All forest pesticide treatments on RMS-managed lands are made by licensed

applicators in full accordance with EPA approved label requirements and all local, state and federal rules and

regulations and voluntary best management practices designed to protect water quality.  The ability to use forest

herbicides to control competing completion is vital to our business, as it has significant positive economic and ecological

benefits.  Should this ability be made more complex through rulemaking, or lost as a management tool, the

consequences could include loss of forest productivity to the point that many of the 2.6 million acres of forests under our

management responsibility would be subject to conversion to non-forest uses.  Obviously, therefore, the terms and

requirements of this Proposed General Permit (PGP) are of utmost importance to our company and its employees.

 
 

Response 

See response to Comment ID 201.1.001.002.

 

 

Comment ID 424.1.001.003

Author Name: Hensley Steven

Organization: USA Rice Federation

Rice is vitally important to food security for the nation and the rest of the world. The United States is currently the third

leading exporter of rice worldwide. To meet the increasing demand for rice and compete in the global market, rice

growers must implement effective pest management strategies. Insect pests attack all portions of the rice plant and all

stages of plant growth. These insect pests include: (1) root feeders, (2) stem borers, (3) leafhoppers and plant hoppers,

(4) defoliators, and (5) grain sucking insects. Some insects vector diseases that impact yield or create injury sites that

allow colonization of diseases at the feeding site. The most common diseases that impact rice include sheath blight,

rice blast, and kernel smut. These diseases occur during the reproductive growth stage and must be controlled with

fungicides applied during this time. Weed control is critical to producing rice. While the flood does serve to reduce weed

infestations, the flood is not adequate alone. There are several weed pests that grow and thrive in rice production and

while flooded conditions inhibit some weed species, these conditions tend to promote others. In the U.S., approximately

30 percent of the rice crop is lost annually to pests, but this would inflate to 50-100 percent of the crop lost without post-

flood pesticide applications. Hence, controlling pests through proper use of pesticides is important to ensuring optimum

harvests. 

 

The cycle of rice is 115-160 days (February to November) depending upon region, variety and planting date. The

harvest season also varies by region and normally commences in mid to late July in Louisiana and Texas, August in

Arkansas, Mississippi and Missouri and late August or early September in California. In Southeast Texas and

Southwest Louisiana where the growing season is longer than in other rice-growing regions, the main crop harvest
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occurs from July through September and a ratoon crop (a 2nd crop produced from main crop stubble) harvest occurs in

October-November. 

 

Rice is produced in either a water-seeded culture, in which a flood is maintained from seeding until maturity or in a dry-

seeded culture, in which a flood is established at about the 4-5 leaf growth stage and maintained until maturity. Many

fields are shaped to a uniform grade to facilitate efficient flood irrigation and field drainage prior to harvest. Either before

or after planting, levee (soil berms) locations are laser surveyed and marked at 0.1- to 0.2-ft. elevation intervals. The

levees are established on the contour, except where precision leveling has been conducted to facilitate straight levees. 

 

For water-seeded rice culture, rice cultivation begins prior to seeding the crop. Fields can be prepared conventionally or

use a minimum or no-till system. Rice is typically aerially seeded into a flood in California and to a limited basis in the

southern U.S. However, most rice in the southern U.S. is either drill or broadcast seeded into a dry seedbed. For dry-

seeded rice culture, preplant tillage is similar but the rice is seeded with a grain drill and grown in upland conditions until

the rice is approximately 4-5 leaf growth stage. At that time, fertilizer is applied and the permanent flood is established

until preparation for harvest. Water is used in dry seeded rice in two ways: flushing (watering the rice as needed prior to

the establishment of a permanent flood) and flooding (standing water which remains through the growing season

typically at a depth of 2-6 inches. Levees are established after seeding in dry-seeded rice using levee discs or

squeezers. Rice seeds are usually broadcast on the levees and incorporated during the last trip(s)  over the levee in the

forming process. Levee gates, or spills, are established in each levee using metal and/or vinyl frames, to control water

levels. 

 

Desirable irrigation pumping capacities from wells, surface reservoirs, and streams enable farmers to flush water across

an entire field (40 to 160 acres) in three to four days and to flood a field in three to five days. Precise flood irrigation

management is one of the most important factors affecting nutrient use efficiency and integrated pest management

practices. 

 

Fields are normally drained 2-3 weeks prior to harvest to allow time to dry and support harvest equipment. Water is

either held on-site, in man-made ponds or reservoirs, to allow reuse, or is returned to a drainage ditch or an irrigation

canal as irrigation return flow. Fields can be reflooded after harvest to promote the breakdown of residual straw, a

practice which is most common in California. 
 

Response 

See response to Comment ID 201.1.001.002.

 

 

Comment ID 439.1.001.001

Author Name: Ferguson Joseph

Organization: DeAngelo Brothers, Inc.

The timely, efficient and safe application of pesticides is vital to the health and safety of the citizens of the United
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States, as well as to the preservation of this nation's waterways and transportation infrastructure. With respect to

aquatics, pesticides play a vital role in controlling pests and noxious weeds thereby preventing bodies of water from

becoming dangerously overgrown breeding grounds for insects and disease. In the terrestrial arena, efficient and timely

vegetation management is crucial to the safety of the travelling public since it ensures the existence of appropriate sight

lines on roadways and railroad tracks, prevents the existence of overgrown, noxious vegetation which could serve as

fuel for fires along highway and railroad rights-of-way, improves drainage along railroad tracks and roadways, and

preserves the integrity of the roadbeds, pavement, structures, fixtures and rails along railroad tracks and roadways. DBI

works with its customers in both the aquatic and terrestrial arenas to provide efficient, timely and environmentally safe

pesticide application programs to manage vegetation and achieve these important goals.  
 

Response 

See Response to Comment ID 201.1.001.002.

 

 

 

Comment ID 442.1.001.001

Author Name: Schulze Carl

Organization: National Plant Board (NPB)

The National Plant Board represents the state plant regulatory officials of the 50 states and Puerto Rico. These state

plant regulatory officials, among other things are responsible for preventing the introduction and spread of exotic plant

pests into and through their respective states. These eradication and mitigation efforts often require the use of

pesticides applied to agricultural fields, forest canopies or even urban settings and at some point may include

application to water. These exotic pests, if not responded to quickly, can spread and cause millions of dollars of

damage. 
 

Response 

See response to Comment ID 201.1.001.002.

 

 

Comment ID 448.1.001.002

Author Name: Godbout Kevin

Organization: Weyerhaeuser Company

Weyerhaeuser Company (and other timberland owners) uses herbicides as an essential forest management tool.

Typically, these products are applied during the first two years of a reforestation project to aid in the establishment of
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trees and to achieve the reforestation requirements of various state forest practice laws, state forestry BMP

requirements, and third-party forest certification programs like the Sustainable Forestry Initiative. 
 

Response 

See response to Comment ID 201.1.001.002.

 

 

Comment ID 450.1.001.007

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

As part of the publication of this proposed PGP, EPA has requested additional demographic data on the type, size and

number of entities that are pesticide use "decision makers" and "applicators" of pesticides to U.S. waters. NAAA has

previously submitted this information to EPA, but we attach it to these comments for the record.

 

It should be clear from these demographic data that the aerial application industry is a vitally important method of

applying pesticides for control of mosquitoes and numerous other insects, weeds, and plant diseases in a wide variety

of aquatic and terrestrial conditions for it is the most expeditious and fuel-efficient means of application. It permits large

and often remote areas to be treated rapidly, thus ensuring timely and effective service. Ultra Low Volume (ULV)

applications of pesticide products by air result in significantly reducing pesticide usage. When the presence of water,

wet soil conditions, rolling terrain or dense plant foliage prevent the use of other methods of pesticide application, aerial

application may be the only remaining method of treatment. Moreover, aerial application is conducive to higher crop

yields, as it is non-disruptive to the crop and causes no soil compaction. Applying crop protection products by air is an

essential component of no-till or reduced tillage farming operations, which limit storm water runoff and reduce soil

erosion. These farming methods, through their preservation of organic matter and topsoil, help maintain productive soils

and reduce greenhouse gas emissions through the sequestration of carbon.

 

The average aerial applicator has approximately 100 customers. Depending on the target application site, the number

of applications made by air in a given season to a particular treatment area is between three and six. NAAA's survey

determined that in addition to those engaged in agricultural pesticide applications, eight percent of aerial applicators

treat forests, 0.4 percent treat mosquitoes, 0.4 percent treat public health acres and 0.5 percent treat rights-of-way.

Using these numbers, we estimate that up to nearly 200,000 aerial applications annually will fall under the draft PGP

and its requirements[FN2]. If terrestrial agricultural aerial applications were to be included in this calculation, the number

of annual aerial applications would increase significantly. Inclusion of rice production alone would increase the total

annual aerial applications by a minimum of 536,250 applications[FN3]. According to the USDA's Economic Research

Service, there are a total of 442 million cropland acres in the U.S.[FN4] Approximately 70 percent are commercially

treated with crop protection products, and an estimated 25 percent of commercial crop protection product applications

are made through aerial applications. We estimate that 77 million acres of cropland are treated via aerial application in

the U.S. each year. This does not include treated pasture and rangeland of which there are 587 million total acres in the

U.S. or the 651 million total forestry acres and 60 million total urban acres in the U.S.-a portion of which is treated by
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air. EPA estimates that the total number of farms using pesticides in the U.S. is 2.156 million.[FN5] If the average

number of pesticide applications made per farm in a growing season is between three and six-which we believe is a

conservative approximation- then it can be estimated that aerial applicators throughout the country make perhaps 2.3

million aerial applications to farms per year. 

 

[FN2] Estimate based on the following calculation using NAAA's 2004 Pesticide Use Survey: (1,625 x 2.2 x 6 x 100) =

2,145,000; (2,145,000 x .08) + (2,145,000 x .004) + (2,145,000 x .004) + (2,145,000 x .005) = 199,485 applications

annually

 

[FN3] According to NAAA's 2004 Pesticide Use Survey 24% of the industry treats rice.

 

[FN4] Major Uses of Land in the United States. 2002. Ruben N. Lubowski, Marlow Vesterby, Shawn Bucholtz, Alba

Baez, and Michael J. Roberts. US Department of Agriculture, Economic Research Service

 

[FN5] EPA. 2000-2001 Pesticide Market Estimates: Producers and Users 
 

Response 

EPA appreciates data provided by commenter estimating the number of Operators potentially affected by the court’s decision to

require NPDES permits for discharges from the application of pesticides.  To be clear, EPA’s PGP is only available in those areas

where EPA is the permitting authority, which EPA estimates accounts for approximately 10% of the permitted universe. 

 

Comment ID 450.1.001.027

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

The aerial application industry employs a number of different technologies and stewardship methods to provide on-

target delivery of pesticide products to the areas specified in their client contracts. Examples of such technology used

commonly in aerial application to ensure on-target delivery of applied materials include Global Positioning System

(GPS) units, electrostatic spray systems, high efficiency nozzles, and boom lowering systems that allow nozzles to

spray even closer to the crop canopy that a pilot may achieve by aircraft positioning alone.

 

According to EPA data, nearly 95 percent of aerial applicators use navigational GPS. The GPS unit works in

conjunction with Geographical Information System (GIS) software, providing a precise map of an exact field location

using infrared technology to determine the various field conditions. These conditions may include moisture levels, crop

health, soil nutrient conditions and pest populations. The GPS unit, combined with GIS software capabilities and the

variable rate flow controller, allow the product to be applied in varying dosages according to crop needs in the field and

targeting the material to be delivered only where it's needed. This minimizes pesticide application needed and spray

drift potential. Another technology system used by agricultural aviators to ensure more targeted and efficient

applications of crop protection products is the Aircraft Integrated Meteorological Measurement System (AIMMS).

AIMMS provides valuable wind speed, direction, relative humidity and temperature information to the pilot so that he
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can further precisely target his application. AIMMS is essentially an on-board anemometer. It develops weather-related

readings each second (or approximately every 200 feet for a moving ag aircraft); syncs those data with the exact

latitudinal and longitudinal location of the ag aircraft; and saves that information into the aircraft's GPS system. 
 

Response 

EPA acknowledges commenters description of current technology used to minimize pesticide discharges to water.

 

Comment ID 456.1.001.012

Author Name: Latham Mark

Organization: Manatee County Mosquito Control District (MCD),  Manatee County, Palmetto,  Florida (FL)

General Comment 7 - Nuisance Mosquito Control is Disease Mosquito Control: In the professional mosquito control

community, two types of mosquito populations may be considered: nuisance and disease-vectoring populations. One of

the primary reasons that the State of Florida is populated by 18 million residents and countless visitors each year is

because both of these populations are kept in check by mosquito control activities. Without a modern mosquito control

program, people would not live in the Sunshine State.

 

The Manatee County MCD has a long history of managing populations of mosquitoes at the nuisance level. The vast

majority of MCDs in the US also manage mosquito populations at the nuisance level. These are relatively large

populations of mosquitoes that are easy to track, numerate, predict, and subject to control methodologies. Left

uncontrolled, it could be expected that these populations would cause a human landing-rate count (i.e. the number of

female mosquitoes that land upon- and bite a person) of 50-100 mosquitoes/minute. As a reference point, most humans

have a tolerance of less than 1 mosquito bite/minute. As such, left unmanaged, populations of mosquitoes can quickly

become intolerable for the vast majority of people. As a professional MCD, we can aggressively and quickly suppress

these nuisance populations so that human quality-of-life is not significantly compromised. The overwhelming majority of

State of Florida citizenry demand mosquito control at the nuisance level. Human quality of life is unacceptable without

this intervention.

 

A population of disease vectoring mosquitoes is generally an older population having gone through several feeding/egg

laying cycles and subsequently become infected with a disease-agent which is then vectored to later hosts. Disease

vectoring populations are generally unpredictable, smaller, harder to detect and more difficult to control. For all of these

reasons, virtually all MCDs in the U.S. primarily target the control of nuisance populations. In addition, all professional

MCDs recognize that it is proactive and responsible to keep nuisance mosquito populations low such that the probability

of these populations developing into a disease vectoring population is minimal. It is imperative that the NPDES PGP

does not change the focus or basic mission of any MCD including that of the Manatee County MCD from primarily

nuisance control and secondarily disease vector control. 
 

Response 
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See response to Comment ID 201.1.001.002.

 

Comment ID 468.1.001.001

Author Name: Ettinger Albert

Organization: Environmental Law and Policy Center (ELPC) and Sierra Club

The commenting organizations and their members are affected by pesticide pollution of the nation's waters. The ability

of the organizations and their members to use the nation's waters for drinking water, commercial fishing, recreation-

based business, swimming and other forms of recreation are adversely affected by pollution which harms water quality

or aquatic life that is essential to the ecological balance and biodiversity of our rivers, lakes and streams. We are

particularly concerned about the presence of hormone disrupting chemicals in pesticides, both the registered

components of the pesticide and as proprietary "inert" additives such as surfactants. 
 

Response 

See response to Comment ID 275.1.001.006.

 

Comment ID 468.1.001.007

Author Name: Ettinger Albert

Organization: Environmental Law and Policy Center (ELPC) and Sierra Club

Also, EPA should consider banning discharges of atrazine. 
 

Response 

Refer to response to Comment ID 275.1.001.006.

 

 

Comment ID 485.1.001.015

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

We also ask the EPA to consider that no treatment could jeopardize the continued existence of listed species or its

critical habitat by allowing for the unmitigated expansion of invasive species. In many instances threats to a protected

species may be caused by invasive species in the aquatic environment. They may either directly harm the species by
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causing mortality or may threaten a species by modifying or destroying the habitat or food source on or in which that

species depends.

 

Treating only portions of the water body at a time is impractical in many situations. Often large portions of the water

body must be treated to reach the efficacious amounts of the product according to the target species as required by the

FIFRA label. Water use restrictions multiplied by multiple applications can affect the local economy by restricting

recreation, navigation and irrigation activities. 
 

Response 

EPA recognizes the benefits of proper pesticide use. See response to Comment ID 201.1.001.002. The PGP requires for some

Operators to evaluate certain management options but does not dictate an approach. Rather, discharges must be consistent with

permit requirements.

 

Comment ID 487.1.001.002

Author Name: Fitch Matt

Organization: Texas Agricultural Aviation Association (TAAA)

Aerial application of pesticides, herbicides and fertilizers is a key component of production agriculture in our state.

These products help make it possible for Texas farmers and ranchers to operate economically, and for our state to play

a major role in producing the food and fiber the world consumes. 
 

Response 

EPA acknowledges the role of aerial applicators.  Refer to response to Comment ID 201.1.001.002.  Also, the final PGP has

reduced requirements for For-Hire Applicators from those in the draft permit.

 

Comment ID 503.1.001.001

Author Name: Dulla Chuck

Organization: Vector Borne Disease Prevention,  Marion County (Indianapolis) Health Department (MCHD) Mosquito Control

The Marion County Health Department's Mosquito Control program started in 1976 in response to the St. Louis

encephalitis outbreak of 1975. We were given the task to reduce disease transmitting and nuisance biting mosquitoes.

The Mosquito Control (MC) program supports the Marion County Health Department's mission ofpromoting, supporting,

and maintaining healthy people living in healthy neighborhoods, thereby making Indianapolis the healthiest city in the

nation through the utilization of Integrated Pest Management (IPM) methods.

 

We have a full-time staff of twelve professionals and twenty-six seasonal technicians that are responsible for controlling
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the mosquitoes of the approximately 400 square miles that comprise Marion County, Indiana. 
 

Response 

See response to Comment ID 201.1.001.002.

 

Comment ID 503.1.001.021

Author Name: Dulla Chuck

Organization: Vector Borne Disease Prevention,  Marion County (Indianapolis) Health Department (MCHD) Mosquito Control

Our mosquito control practices have been successful in Marion County in reducing larval and adult mosquito

populations, while protecting human health and minimizing any risk to the environment. Vector Borne diseases are still

a threat and will be a source of concern for the citizens of Indianapolis and across the nation for many years to come. 
 

Response 

See response to Comment ID 201.1.001.002.

 

Comment ID 505.1.001.001

Author Name: Ban Michael

Organization: Marin Municipal Water District

The judicious use of copper sulfate has enabled our utility to maintain water quality at our source waters such that EPA

drinking water standards are met (via inhibition of taste and odor compound production), and, while not currently

regulated by EPA, the simultaneous inhibition of algal toxins.

 

Our utility has both decades of practical experience with the use of copper sulfate, and more recent experience with the

participation in research studies assessing the impact of copper sulfate on the environment, the strategic use of copper

sulfate for algal control, and the potential for the formation of algal toxins during algal blooms. These studies were

performed under the auspices of the American Water Works Association Research Foundation (now called the Water

Research Foundation), and the San Francisco Estuary Institute (SFEI), under contract with the California State Water

Resources Control Board in Sacramento.

 

The ability to use copper sulfate for algal control is of particular benefit to our utility when the source water is located in

a watershed not under our control, and nutrient input cannot be easily managed. The use of aeration to control nutrient

input from the bottom sediments to the water column can only partially inhibit algal growth, and certainly does not

preclude the production of taste and odor compounds and algal toxins without the concomitant use of copper sulfate.
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The Marin Municipal Water District's use of copper sulfate has not resulted in fish mortality, or any other deleterious

aquatic environmental impact. In fact, toxicity studies performed by SFEI showed a remarkable lack of toxicity both in

the water column and in the sediment layer. To this point the District has managed its use of copper sulfate by initially

following FIFRA labeling and professional judgment and within the last 5 years the State of California's General Aquatic

Pesticide Permit requirements along with District expertise. 
 

Response 

See response to Comment ID 201.1.001.002.

 

Comment ID 509-cp.001.001

Author Name: Costa Scott

Organization: Costa Enterprises

I am greatly concerned concerning specific wording restrictive to biopesticides and how it may restrict environmentally

sustainable technology for forest pest management, particularly of invasive/exotic species. For 9 years, I have worked

at the University of Vermont and in conjunction with the USFS to develop fungal based pesticides to manage the

hemlock woolly adelgid. We have just had our first successes with aerial application for pest suppression.

 

In particular this pest is a problem because attacks hemlock which occupy riparian areas with many small streams.

Broader implementation is dependent on the ability to target multiple stands of hemlock that may be relatively small. If a

permit is need for instance it will not be possible to rely on biological control.

 

I would suggest that EPA be flexible about labeling speciific pesticide for application to such incidental contact with

waterways (canopy treatment) and exempt these from permitting, as they would not be a pollutant 
 

Response 

See response to Comment ID 402-cp.001.002.  Comments regarding changes to FIFRA labeling are outside the scope of this permit.

 

Comment ID 516.1.001.003

Author Name: Stoneman Bill

Organization: Biopesticide Industry Alliance (BPIA)

Microbial and biochemical pesticides are regulated in the Biopesticide and Pollution Prevention Division (BPPD) of

EPA. Microbial biopesticides include microorganisms that produce a pesticidal effect that are: (1) eukaryotic

microorganisms including, but not limited to, protozoa, algae, and fungi; (2) prokaryotic microorganisms, including, but

not limited to, bacteria; or (3) autonomous replicating microscopic elements, including, but not limited to, viruses.
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Biochemical biopesticides are pesticidal substances that: (1) are naturally occurring chemicals or are synthetically

derived equivalents; (2) have a history of exposure to humans and the environment demonstrating minimal toxicity, or in

the case of synthetically derived biochemical pesticides, are equivalent to a naturally occurring chemical that has such a

history; and (3) have a nontoxic mode of action to the target pest(s). Because of the characteristics described above,

biopesticides are subject to a reduced set of data requirements compared to conventional chemicals and are generally

considered reduced risk pesticides. Many biopesticides are naturally occurring (ubiquitous) in nature, therefore

exposure would not be above background levels. In this case, biopesticides would not be considered to be pollutants,

and thus, NPDES permits for use should not be required. Many biopesticides are exempt from the requirement of

tolerances on raw agricultural commodities due to a lack of measurable residues. US EPA maintains an index of

Residue Analytical Methods (RAM) from which "state, tribal and local government laboratories may obtain analytical

methods for detecting certain pesticide residues whether in food, feed, water, soil, technical standards or registered

products." These chemicals are not found on the RAM index, since analytical methods are not required for active

substances that have a tolerance exemption. 
 

Response 

See response to Comment ID 402-cp.001.002.

 

Comment ID 517.1.001.001

Author Name: Johnson Roger

Organization: National Farmers Union (NFU)

The National Farmers Union (NFU) appreciates the opportunity to comment on EPA's proposed pesticide National

Pollutant Discharge Elimination System (NPDES) general permit (PGP) for point-source applications of biological

pesticides or chemical pesticides that leave a residue when the pesticide application is for one of several selected

pesticide use patterns. NFU members seek practical solutions regarding regulation of pesticides and encourage the

EPA to carefully consider reasonable standards related to the NPDES general permit. NFU believes continued prudent

use of approved chemicals for crop production is necessary to maintain viable agriculture operations and a secure food

supply. Until effective biological controls or other alternatives to chemical controls are available, we call for greater

cooperation among producers, chemical companies and government agencies to ensure advances continue to be

made in best practices, pest-control research initiatives and less chemically intensive farming practices. 
 

Response 

EPA agrees with commenter’s interest in developing a permit that provides for a practical solution with reasonable standards and

the Agency believes the final permit meets these goals.

 

Comment ID 519.1.001.007
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Author Name: Herero Maria

Organization: Valent Biosciences Corporation (VBC)

Due to the 6th District Court ruling, biological pesticides require perrrnt coverage regardless of whether or not a residue

remains after they have exerted their effect. We commend EPA for acknowledging that biopesticides are usually less

toxic than conventional pesticides and when used appropriately as part of an IPM program can reduce the use of

conventional pesticides. 
 

Response 

EPA acknowledges commenter’s support.

 

Comment ID 520.1.001.001

Author Name: Estes-Smargiassi Stephen

Organization: Massachusetts Water Resources Authority (MWRA)

The Massachusetts Water Resources Authority (MWRA) is the largest water utility in New England. Over 2.3 million

customers in 51 cities and towns depend on us for their drinking water. Our sources consist of two high quality pristine

reservoirs, Quabbin Reservoir with a capacity of 412 billion gallons and a water surface area of almost 40 square miles

and Wachusett Reservoir at 65 billion gallons and 6.5 square miles.  MWRA uses copper sulfate application as part of a

formal monitoring and response program to control nuisance algal blooms and only to address events that are not

addressed by other control measures such as source water protection and water treatment. Aquatic pesticides are

essential to assuring safe and aesthetically acceptable drinking water. The careful measured use of pesticides is one of

the tools available to control pests and their proper use can both enhance the environment and public health.  
 

Response 

See response to Comment ID 201.1.001.002.

 

Comment ID 522.1.001.001

Author Name: Kimura Laurence

Organization: Fresno lrrigation District, California

Aquatic pesticides are essential to assuring safe and aesthetically acceptable drinking water, enabling irrigation

systems to effectively convey and deliver water to crops, and preventing the proliferation of aquatic plant and animal

pest species. Pesticides are one of the many important tools utilities have available to control pests (plant and animal)

using integrated pest management (lPM) to achieve pest management objectives with the least impact on the
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environment. ln fact, aquatic pesticides are often the most environmentally-protective, efficient and cost-effective

approach to maintain the function of water supplies and conveyances and prevent degradation of water quality (both in

the water body and delivered water). In many cases, the proper use of pesticides often enhances public health and

reduces overall impacts to the environment in comparison to mechanical or cultural or operational control techniques. lf

aquatic pesticides are to be regulated under the CWA, the net effect of the regulation should not be to preclude their

use, as they are critical tools in the toolbox of the water resource managers across the country. 
 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 543.001.002

Author Name: Collins R. And P.

Organization:  

The products we have used on our pond have never, I repeat never, caused us problems with our fish or animals. We

have complete say about what is used. Our pond is used to water our garden and the water has never negatively

impacted our garden. In fact, if we didn't have our water treated with products that don't hurt the environment, algae and

other plants would negatively affect our garden and fish. 
 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 544.001.001

Author Name: Crider, Iii M.

Organization:  

It amazes me how many people want to put bleach into their pond for the algae because this is what they do to their

pool. I have been personally asked, demanded and threatened about the following. Spray to kill the snakes, frogs,

turtles,all plants, mosquitoes, birds, pesty deer, aligators, neighbors cats, dogs, and this is a daily accurance. Their are

chemicals out their still accessable to the public, carmax being one of them all the oldtimers remember it and still apply

it when they can. It takes alot to convince them this is bad for the enviroment. I respond to over 60 fish kills a year not

one has been from a chemical application, all being from nature. platonic algae being the most. I have been in 2 dehec

investigations for fish kills both ending as natural causes. We as a licensed applicator are personally responsible for

non-compliance of labels. And negliance causeing damage to the enviroment. 
 

PGP Responses to Comment                                                                                                                                     Value of pesticides

14610/31/2011 04:04 PM EDT



 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 544.001.003

Author Name: Crider, Iii M.

Organization:  

Spraying chemicails is a tool. But when labor cost to remove a 2 acre ponds growth of cattails is $3000 dollars in labor

verses $40 glyfosate and $150 dollars labor to spray what is the better value. The removeal will just grow back thicker

and heavier without spraying. I know something is needed to change the industry but thier isnt a person I've met that

says O boy I'm gonna spend $60 dollars or $20000 on chemicals this month and I'm just going to waiste it they are

milking every cent of value they can from their application to stay aflote. 
 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 546.001.002

Author Name: Bishop W.

Organization:  

Potential risks of taking "no action" with these infestations is almost always much worse than taking action. 
 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 547.001.002

Author Name: Burns A.

Organization:  

Some additional specific items that are concerns are:

 

Pesticides are an important part of helping to protect our environment and this regulation will limit their use to the point
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that biological pollutants will negatively impact our environment. 
 

Response 

See response to comment ID 201.1.001.002.

 

 

Comment ID 548.001.001

Author Name: Klots T.

Organization:  

A key part is our partnering with, i.e. hiring, a local water treatment business, to do the bulk of the actual work such as

obtaining permits and treating the water as necessary. One thing I can tell you, because most smaller bodies of water

are not natural - except in the far north of states like Minnesota or Wisconsin - you can not "do nothing" if you want to

maintain a healthy body of water. It is a simple fact, that there is run-off from roads, agriculture, and yards which all

contribute to an evolving waterscape - the direction of which is not usually positive. Additionally, these smaller bodies of

water often do not have adequate aeration. 
 

Response 

See response to comment ID 201.1.001.002.

 

 

Comment ID 550.001.002

Author Name: Kirk C.

Organization:  

Many businesses require a clean landscape to be important to their public appeal and a lake or pond is part of this

landscape. 
 

Response 

See response to comment ID 201.1.001.002.

 

 

Comment ID 556.001.002
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Author Name: Church C.

Organization:  

The harmful effects of pesticides (including insecticides and herbicides) are well documented for both humans and for

aquatic life (at the bottom of the human food chain).

 

Uncontrolled, unmonitored spraying for mosquito control and for weed eradication has resulted in excessive use and

accumulation of toxic agents in the environment (air, water and food) putting the health of humans at risk. Health risks

to public must be monitored by safety precautions that assure minimal application of the least toxic pesticides and only

when absolutely essential. 
 

Response 

EPA acknowledges the comment. The Pesticide General Permit includes technology-based and water quality-based effluent

limitations, pest management measures, monitoring, planning, corrective action, and recordkeeping and reporting requirements that

are designed to provide resource protection consistent with the statutory and regulatory provisions of the CWA. The permit imposes

requirements water quality protection beyond what is already and continues to be required under FIFRA (e.g., label requirements).

EPA believes the permit, coupled with FIFRA requirements, provides adequate protection of water quality for all FIFRA registered

products when used in compliance with these requirements.

 

Comment ID 562.001.004

Author Name: Garner J.

Organization:  

In our business of managing communities, aesthetics plays a significant role in our day to day activities. Lake

management is a vital tool to keeping up our appearances which does drive sales and resales and keeps up property

values. The proposed regulations will not only hamper our ability to maintain waterways, it will extend the period where

we can actually treat, if approved, results in large applications which can have a more adverse effect on the biology of

the lake.

 

Currently we are able to treat at lower dosages, that are just treating a sole source noxious plant, that can be controlled

easier and does not have to completely overrun the waterway before it can be treated. 
 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 568.1.001.001
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Author Name: Friisoe Geir

Organization: Gypsy Moth Slow the Spread Foundation (STS), Inc.

The eradication and mitigation efforts conducted by STS involves the use of materials that are highly specific to gypsy

moth such as pheromone mating disruption technology, Gypcheck (NPV virus) and also the biological insecticide Btk.

Treatments using these unique pesticides are often made to forest canopies and urban landscapes where the likelihood

of application to water is high. For example, applications in northern Minnesota are virtually impossible to make without

some material unintentionally entering the water. These applications have always been fully legal and made under the

restrictions specified by the Federal Insecticide and Rodenticide Act (FIFRA). To my knowledge there have never been

any adverse effects reported due to STS applications over the past 11 years and after treatments on several millions of

acres. Gypsy moth, if not responded to quickly, can spread and cause millions of dollars of damage. 
 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 571.1.001.001

Author Name: Drager Lane

Organization: Boulder County Public Health,  Colorado

The Boulder County Mosquito Control District (BCMCD) Program is overseen by a citizens' advisory board made up of

residents within the district.

 

- Greater than 94% of the program is biological and physical control of mosquito larvae prior to adult emergence.

 

- Chemical application for control of adult mosquitoes comprises less than 6% of the program.

 

 

Services available upon request if you live within the Boulder County Mosquito Control District include:

 

- Answering questions and providing information on mosquito control.

 

-Investigating reports of mosquitoes or standing water.

 

- Excluding your property from spraying - you don't have to be sprayed.

 

-Notifying you before spraying your neighborhood.

 

- Advance 24-hour public notification every Tuesday in the Boulder Daily Camera and the Longmont Daily Times-Call of

the areas, dates, and times of spraying for adult mosquitoes.
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Application of mosquito larval control products does not produce negative environmental impacts. They are targeted to

address mosquitoes specifically and are a critical component to Integrated Pest Management programs for West Nile

Virus, St. Louis Encephalitis, Western Equine Encephalitis, and emerging impacts of Dengue Fever. Boulder County

continues to be one of the largest areas of concern for WNV in Colorado and in the country. Only Texas and California

had more cases in 2009 than Colorado and they have substantially larger populations. 
 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 578.1.001.001

Author Name: Feldman Gabrielle

Organization: Island Conservation

We are a nonprofit organization dedicated to preventing extinctions on islands throughout the world.  We have several

projects that include the use of rodenticides to eradicate rodents from islands and allow endemic and endangered biota

to recover from the presence of invasive species.  The majority of our rodent eradication projects involve aerially

spreading rodenticide bait to island ecosystems.  We take every measure to mitigate rodenticide bait from reaching the

water; however, bait has been known to unintentionally enter the water column.  The NPDES PGP proposed rule does

not directly address these types of operations; however, we feel that it is necessary to make every effort to understand

how the new proposed NPDES rules will affect our project planning, as well as identify the appropriate steps that Island

Conservation must take to comply with the new NPDES permitting guidelines.  
 

Response 

The PGP (i.e., Section 1) and Fact Sheet (i.e., Sections I.7 and III.1.1) specify and explain the applicability and requirements of the

permit. In general, the PGP applies to in-scope areas for discharges to waters of the U.S. of biological pesticides and chemical

pesticides that leave a residue for specified use patterns.  Also, refer to PGP Comment Response Scope Essay.

 

Comment ID 584.001.007

Author Name: Moffat M.

Organization:  

Only the public agencies have the clout AND the vision to put the good of all first. We talk to our neighbors and all of

them are concerned about how the for profit companies have influenced so called protective legislation. We used to

have runs of over 100,000 coho salmon in our watershed 100 years ago. Now we're lucky to have 10,000. Yet we have
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no fish hatcheries, or dams on our watershed. It's time we all worked together to achieve a cleaner and healthier

environment.

 

It's time our public agencies really put sustainability and restoring our air soil and water health FIRST, and not the

profits of a few. We cannot eat money, we CAN eat salmon.

 

It was an EPA person in Seattle that told me no chemical company can legally say that their products are safe. In

nature diversity ensures stability. We really cannot expect that poisoning a part of the food web will be beneficial in the

long term. And in Oregon MILLIONS, I WILL REPEAT THAT MILLIONS OF ACRES EVERY YEAR ARE SPRAYED.

 

The use of chemicals is simply NOT sustainable in the long term, all over the world it has led to reduced soil fertility.

The EPA has to start putting the public good FIRST, AND YOUR PERMITS AND RULE SETTING ARE THE PLACE

TO DO IT.

 

You know that pesticides have been withdrawn AFTER their damage was already done, let's not let that happen again.

 

Thank you, and know that you have the support of almost everyone I speak to, to REDUCE the use of pesticides and

herbicides. 
 

Response 

EPA acknowledges commenter’s support.

 

Comment ID 590.001.002

Author Name: Laite K.

Organization:  

Our company, Aquatic Environment Consultants Inc., was started in 1987 to provide professional lake and pond

management. We currently employ 8 employees. I have college degrees in Chemistry and Biology and have been a

certified aquatics pesticide applicator for 13 years and have never had a violations. Our company treats about 7000

acres of water per year on ponds, lakes and reservoirs. We have 8 boats with specialized application equipment in each

boat. The equipment is maintained to ensure that it works properly and is safe for the applicator and the environment.

We cannot afford to have breakdowns in the field and the cost of the materials prevents us from using more than is

necessary to accomplish the management objective.

 

Our clients consist of private citizens, homeowner associations and state and federal agencies. Many are operating on

limited budgets while trying to address management concerns that affect not only the health and safety of humans and

domestic animals, but also the biodiversity of aquatic ecosystems. Goals and management activities are established by

not only what is affordable, but also what will be effective and beneficial to the environment as well. 
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Response 

See response to comment ID 201.1.001.002.

 

Comment ID 610.001.001

Author Name: Jackson Douglas

Organization: Benson Air AG, Inc.

I spray pesticides to help combat mosquitoes, and pastures to combat invasive weeds, as well as, treat forest canopies

for tent worm caterpillars around lake homes.  I spray fungicides and insecticides to compat aphids, other insects and

diseases on potatoes, wheat, corn, soybeans, edible beans and sugarbeets.  
 

Response 

See response to comment ID 201.1.001.002.

 

 

Comment ID 613.1.001.003

Author Name: Wick Paul

Organization: Teton County Weed Management District,  Montana

Noxious weeds have proven to be very difficult to control much less eradicate and most herbicide applicators use all the

tools available from mechanical, revegetation, biological and chemical. All these tools must be readily available and

used properly (as the label states).  
 

Response 

See response to comment ID 201.1.001.002. 

 

Comment ID 614.1.001.007

Author Name: Mann Joseph

Organization: National Environmental Law Center (NELC)

Comment 2: 	EPA should reject any claim that biological pesticides are of a harmless nature.
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Manufacturers of biological pesticides (and EPA itself) have claimed in the past that biological pesticides "generally" or

"usually" have no or few toxic effects when applied to water. See, e.g., http://www.epa.gov/pesticides/glossary

(definition of "biological pesticide"). Although no showing has been made to this effect here by EPA, Commentors are

concerned that pesticide manufacturers may lobby for weaker requirements for biological pesticides based on similar

allegations, or argue that such dischargers should be subject to lesser scrutiny by regulators.

 

As the Ninth Circuit found in League of Wilderness Defenders v. Forsgren, 309 F.3d 1181, 1183 (9th Cir. 2002), "[t]he

record reveals a number of harmful side effects" associated with an aerial spraying program involving the bacterial

pesticide "B.t.k." (Bacillus thuringensis var. kurstaki) and the viral pesticide "TM-BioControl."  "Insecticide will drift

outside of the area targeted for spraying and may kill beneficial species, including butterflies. Because aircraft

conducting the spraying discharge insecticides directly above streams, stoneflies and other aquatic insects may be

affected, reducing food supplies for salmon and other fish.  The spraying could also adversely affect birds and plants."

Id.

 

Comment 3: 	EPA should clarify that the "pollutants" regulated by the draft permit include all inert ingredients.

 

At its June 21, 2010 public meeting in Boston regarding the draft permit, EPA indicated that inert ingredients (including

adjuvants) are considered to be part of the "pollutant" being discharged. Commentors believe that this is required as a

matter of law, since there is no foundation in 33 U.S.C. § 1362(6) for differentiating between active and inactive

ingredients:  either may be "chemical wastes" or "biological materials."  Further, regulating inert ingredients under the

general permit is consistent with the CWA's protective goals, especially since "EPA has long known and acknowledged

that some inert ingredients are not benign to human health or the environment" and indeed "may be more toxic or pose

greater risks than the active ingredient."  EPA Office of Pesticide Programs, Pesticide Regulation Notice 97-6 (Sept. 17,

1997) (emphasis added), available at http://www.epa.gov/opppmsd1/PR_Notices/pr97-6.html; see also Letter from U.S.

Fish & Wildlife Service to EPA re: Atrazine Risk Assessment (June 27, 2002) ("FWS Atrazine Letter"), p. 3 (noting that

FIFRA regulation does not adequately address risks posed by inert ingredients), available at http://www.eswr.com/104/

fwsatrazineletter.pdf. To avoid confusion, EPA should commit this position to writing in issuing its final general permit.

 
 

Response 

Consistent with the Sixth Circuit Court’s decision to vacate the 2006 NPDES Pesticides Rule, NPDES permits will be required for

point source discharges to Waters of the United States from the application of biological pesticides. Biological pesticides are always

considered a pollutant under the CWA regardless of whether the application results in residuals or not. The PGP applies similarly to

both discharges of chemical pesticides and biological pesticides.  Comments concerning pesticide use registration under FIFRA are

outside the scope of this permit. Also, see response to Comment ID 307.1.001.003 and Comment ID 275.1.001.006.

 

Comment ID 620.1.001.001

Author Name: Spaulding Steven

Organization: Wellmark International
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We believe certain biopesticide applications by mosquito abatement districts should not generally be subject to the

CWA or this permit, and provide these comments to EPA to support this position. 
 

Response 

See response to Comment ID 402-cp.001.002.

 

 

Comment ID 620.1.001.002

Author Name: Spaulding Steven

Organization: Wellmark International

The Sixth District Court of Appeals ruled that the Clean Water Act (CWA) includes "biological pesticides" and "chemical

pesticides" that leave a residue within its definition of "pollutant". The application of a chemical pesticide that leaves no

residue is not a pollutant. Unlike chemical pesticides (where the residual is the pollutant), the Court further found that

biological pesticides are considered pollutants regardless of whether the application results in residuals and such

discharges need an NPDES permit. Wellmark International disagrees with the Court's interpretation that biological

pesticides are pollutants. We believe this terminology is misleading to the public and to our customers. Microbial and

biochemical pesticides are regulated in the Biopesticide and Pollution Prevention Division (BPPD) of EPA. Microbial

biopesticides include microorganisms that produce a pesticidal effect that are: (1) eukaryotic microorganisms including,

but not limited to, protozoa, algae, and fungi; (2) prokaryotic microorganisms, including, but not limited to, bacteria; or

(3) autonomous replicating microscopic elements, including, but not limited to, viruses. Biochemical biopesticides are

pesticidal substances that: (1) are naturally occurring chemicals or are synthetically derived equivalents; (2) have a

history of exposure to humans and the environment demonstrating minimal toxicity, or in the case of synthetically

derived biochemical pesticides, are equivalent to a naturally occurring chemical that has such a history; and (3) have a

nontoxic mode of action to the target pest(s). Because of the characteristics described above, biopesticides are subject

to a reduced set of data requirements compared to conventional chemicals and are generally considered reduced risk

pesticides. Many biopesticides are exempt from the requirement of tolerances on raw agricultural commodities and in

many cases residues are not measurable in the environment shortly after application. In fact, analytical methods are not

required for chemicals that have a tolerance exemption. Many biopesticides are naturally occurring in the environment,

therefore they cannot be differentiated from naturally occurring microbes and as such human and environmental

exposure has been occurring without incident for many years. Finally, biopesticides are an important component of IPM

programs which is an important aspect of the NPDES permitting system. Therefore, for the reasons described above,

Wellmark International believes that the application of biopesticides should be exempt from the requirement of an

NPDES permit. 
 

Response 

As a result of the Sixth Circuit Court decision, NPDES permits are required for point source discharges to Waters of the United

States that result from the application of biological pesticides and chemical pesticides that leave a residue, regardless of whether or
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not those discharges are already regulated under FIFRA or state regulations.  EPA is developing the PGP to provide a mechanism

for dischargers to obtain permit coverage consistent with the Court’s decision and the requirements of the Clean Water Act. The

validity of the Court’s decision regarding biological pesticides is outside the scope of this permit. 

 

Comment ID 635.1.001.001

Author Name: Curtis Thomas

Organization: American Water Association, Association of California Water Agencies and Association of Metropolitan Water

Agencies

Aquatic pesticides are essential to assuring safe and aesthetically acceptable drinking water, enabling irrigation

systems to effectively convey and deliver water to crops, and preventing the proliferation of aquatic plant and animal

pest species. Pesticides are one of the many important tools utilities have available to control pests (plant and animal)

using integrated pest management (IPM) to achieve pest management objectives with the least impact on the

environment. In fact, aquatic pesticides are often the most environmentally protective, efficient and cost-effective

approach to maintain the function of water supplies and conveyances and prevent degradation of water quality (both in

the body of water and delivered water). In many cases, the proper use of pesticides often enhances public health and

reduces overall impacts to the environment in comparison to mechanical, cultural or operational control techniques. If

aquatic pesticides are to be regulated under the CWA, the net effect of the regulation should be to allow their use, as

they are critical tools in the toolbox of the water resource managers across the country. 
 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 635.1.001.005

Author Name: Curtis Thomas

Organization: American Water Association, Association of California Water Agencies and Association of Metropolitan Water

Agencies

Need Aquatic pesticides are essential to assuring safe and aesthetically acceptable drinking water, and assuring

effective conveyance of available water resources. Pesticides are one of the tools available to control pests and are

often the most efficient and cost-effective approach. Furthermore, when used to protect and enhance drinking water

supplies, proper use of aquatic pesticides can both enhance the environment and public health.

 

Many public drinking water systems and irrigation and flood control districts have a critical need to apply pesticide

products in situations which would be regulated under the proposed general permit. Principal applications include

control of algae, aquatic weeds, and invasive species in water storage and conveyance facilities. The final general

permit process must allow the application of pesticides consistent with the Federal Insecticide Fungicide and
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Rodenticide Act (FIFRA) label provisions to protect and enhance water quality. A robust estimate of the number of

waterbodies managed as water supplies is not available, but a best available estimate derived from the 2009 National

Inventory of Dams (NID) indicates more than 18,000 lakes and reservoirs are managed by local government and

utilities. NID also indicates that almost 15,000 lakes and reservoirs are managed for either drinking water or - 2 -

irrigation supplies. EPA's Public Water System Inventory data for 2009 shows 14,297 systems using surface water. 
 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 635.1.001.015

Author Name: Curtis Thomas

Organization: American Water Association, Association of California Water Agencies and Association of Metropolitan Water

Agencies

Understanding the universe of permittees (75 FR 31782)

 

A robust estimate of the number of waterbodies managed as water supplies is not available. Three significant

nationwide assessments of the number of lakes in the United States have been undertaken. The first, conducted Olsen

et al. (2009) [FN2] based on 1999 data, indicates that there are almost 270,800 lakes discernable from United States

Geologic Survey (USGS) USGS Reach 3 data. A subsequent effort, also published in December 2009, the National

Lakes Assessment (NLA), was limited to lakes greater than 10 acres in size and placed the national inventory of lakes

at 49,546. Roughly 41% of the lakes reflected in the NLA are categorized as manmade. A third compilation was

prepared in 2009. This final compilation was prepared by the U.S. Army Corps of Engineers, the National Inventory of

Dams (NID). A best available estimate derived from the 2009 National Inventory of Dams (NID) is that more than

18,000 lakes and reservoirs are managed by local government and utilities. NID also indicates that almost 15,000 lakes

and reservoirs are managed for either drinking water or irrigation supplies. Public Water System Inventory data for 2009

shows 14,297 systems using surface water.

 

Virtually every water system that relies on surface water supplies may at some time need to apply pesticides. Moreover,

the distribution of invasive species such as zebra mussels

(http://www.invasivespeciesinfo.gov/aquatics/zebramussel.shtml) and quagga mussels

(http://www.invasivespeciesinfo.gov/aquatics/quagga.shtml) continues to grow. Wherever infestations of these species

occur, drinking water suppliers and irrigation districts will likely need to utilize pesticides to protect the functionality of

their infrastructure.

 

[FN2] Anthony R. Olsen, Blaine D. Snyder, Leanne L. Stahl, Jennifer L. Pitt. Environ Monit Assess (2009) 150:91-100.

Survey design for lakes and reservoirs in the United States to assess contaminants in fish tissue. 
 

Response 
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See response to comment ID 201.1.001.002.

 

Comment ID 635.1.001.027

Author Name: Curtis Thomas

Organization: American Water Association, Association of California Water Agencies and Association of Metropolitan Water

Agencies

Pesticide application is part of a multiple step response to algal blooms and other water quality challenges (e.g., quagga

mussels, nuisance aquatic vegetation, etc.) and is only used to address events that are not addressed by a range of

other control measures. To the extent possible, water resource managers utilize point and non-point source water

protection measures, active management of the body of water, and advanced treatment to reach water quality

objectives. If aquatic pesticides are to be regulated under the CWA, the net effect of the regulation should be allow their

use, as they are critical tools in the toolbox of the water resource managers across the country. 
 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 641.1.001.001

Author Name: Swaffer Steve

Organization: Natural Resources,  Kansas Farm Bureau (KFB)

The Kansas Farm Bureau (KFB) is the State's largest general farm organization, representing over 40,000 farmer and

rancher members. Farm Bureau members produce a variety crops and livestock in the State. Many of KFB's members

use pesticides to produce crops, livestock and poultry and these producers could be directly affected by these proposed

general permits (Federal Register/Vol. 75, No. 107/Friday, June 4, 2010, page 31775). 
 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 642.1.001.003

Author Name: Ruiz Virginia

Organization: Farmworker Justice
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Pesticides pose great risks to human health and the environment. Improved data resources on adverse incidents

related to pesticides will help to facilitate research on their human health effects, inform policy, and ultimately help to

prevent health problems associated with pesticide exposure. 
 

Response 

EPA disagrees with commenter’s assertion that pesticides pose great risks to human health and the environment.  The Federal

Insecticide, Fungicide, and Rodenticide Act (FIFRA) establishes a framework to provide federal control of pesticide distribution,

sale, and use. All pesticides used in the United States must be registered (licensed) by EPA. Registration assures that pesticides will

be properly labeled and that, if used in accordance with specifications, they will not cause unreasonable harm to the environment.

Use of each registered pesticide must be consistent with use directions contained on the label or labeling. EPA agrees that improved

data on adverse incidents related to pesticides will help to facilitate oversight of pesticide use and as such, the final permit includes

a requirement for Operators to report adverse incidents to EPA and to state lead agencies for pesticide regulation.

 

Comment ID 645.1.001.001

Author Name: Kirkpatrick R.

Organization: The New Mexico Department of Game and Fish

The New Mexico Department ofGame and Fish appreciates the efforts ofthe U.S. Environmental Protection Agency in

drafting a National Pollutant Discharge Elimination System (NPDES) nationwide permit for the application of pesticides

to waters ofthe U.S. As you may know, our agency has used piscicides in fisheries conservation and management

efforts for several decades. Most recently, we have cooperatively worked with federal, state and tribal entities to

conserve the federally threatened Gila trout and federal candidate species Rio Grande cutthroat trout. The only reliable

method for securing the longterm persistence of these species is complete removal of non-native competing or

hybridizing species with the use of piscicides. The piscicidal formulations of rotenone and antimycin are integral parts of

our conservation efforts. We feel our efforts further the purposes of the Clean Water Act by restoring the chemical,

physical and biological integrity of our nation's waters by restoring native species to their former range.  
 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 645.1.001.004

Author Name: Kirkpatrick R.

Organization: The New Mexico Department of Game and Fish

Nationwide, merely 1,138 units ofFintrol (50.46 kg antimycin) were used by government agencies from 1991 to 2000
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(Finlayson et al. 2002). Similarly, government agencies used 12,405 kg of active rotenone from 1993-1997 yet only 4%

ofthese applications involved exotic species removal or threatened or endangered species restoration (McClay 2000).

The amount of antimycin or rotenone used for these recovery programs is negligible compared to other aquatic or

riparian applications such as herbicide applications. 
 

Response 

See response to comment ID 201.1.001.002.  

 

Comment ID 649.1.001.001

Author Name: Rubin Katherine

Organization: Los Angeles Department of Water and Power (LADWP), City of Los Angeles, California

LADWP,thelargestmunicipalutilityinthecountry,employsmanytoolstocontrol pests, and always strives to use those that

best meet our operational needs while minimizing environmental impacts. Pesticides are one of the most efficient, cost-

effective tools available, and their use is essential to both our water and power operations. They ensure drinking water

aesthetics and quality, guard the operational/structural integrity of water storage and delivery systems, including canals

and dams; and maintain recreational opportunities in our source waters. They aid in halting the proliferation of invasive

plant species that can damage structures and native species alike. From a power system perspective, pesticides are

used to maintain transmission line right-of-ways. Although LADWP uses primarily mechanical methods for weed control

along transmission and distribution lines/corridors, pesticides (herbicides) are often the only practical vegetation control

method for corridors that are hundreds or thousands of miles in length. Vegetation control is a necessity for minimizing

fire risks, especially critical in semi-arid regions, and to help ensure electric system reliability, which is governed by

state mandates.  
 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 656.1.001.002

Author Name: Chavez Jennifer

Organization: Potomac Riverkeeper Inc.

We submit these additional comments to urge EPA to exclude pesticides containing known and suspected endocrine-

disrupting chemicals from coverage under the final general permit, and we include information below to emphasize the

serious adverse effects caused by endocrine disruptors. For the reasons discussed below, endocrine disruptors pose

such great risks to aquatic ecosystem resources and to human health that they only should be authorized, if at all,

under the NPDES individual permitting process. 
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Response 

The PGP does not address specific pesticides, but addresses four use patterns that encompass the vast majority of aquatic use.  See

response to Comment ID 275.1.001.006.
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Comment ID 656.1.001.003

Author Name: Chavez Jennifer

Organization: Potomac Riverkeeper Inc.

I. The Proposed General Permit Would Allow the Use of Endocrine-Disrupting Chemicals.

 

A number of known endocrine disruptors are contained in pesticides that are commonly deployed for at least three of

the use categories covered by the proposed general permit: aquatic weed and algae control, mosquito control and other

flying insect pest control, and forest canopy pest control. See 75 Fed. Reg. at 31781 (listing pesticide use patterns

covered by the proposed general permit).

 

A. The States and EPA have acknowledged or recommended the current use of endocrine disrupting chemicals for the

use categories covered by the permit.

 

State departments of environment, agriculture, and forestry currently authorize a number of endocrine-disrupting

chemicals including 2, 4-D, glyphosate, triclopyr, penoxsulam, diquat, and atrazine. For example:

 

- For control of aquatic plants, North Carolina authorizes the use of 2, 4-D, glyphosate, triclopyr, penoxsulam, and

diquat (along with other chemicals and control methods). North Carolina Cooperative Extension Service. 2010 North

Carolina Agricultural Chemicals Manual, Table 8-22, available at http://ipm.ncsu.edu/agchem/8-toc.pdf (last visited July

16, 2010).

- Florida also authorizes the use of 2, 4-D, glyphosate, triclopyr, penoxsulam, and diquat for aquatic plant management

(along with other chemicals and control methods). Univ. of Florida IFAS Extension. Details About the Aquatic

Herbicides Used in Florida, available at http://plants.ifas.ufl.edu/guide/sup3herb.html (last visited July 16, 2010); see

also Florida DEP Bureau of Invasive Plant Management (BIPM). Status of the Aquatic Plant Maintenance Program in

Florida Public Waters, Annual Report Fiscal Year 2005-2006, available at

http://www.dep.state.fl.us/lands/invaspec/2ndlevpgs/pdfs/aquatics05-06.pdf (last visited July 16, 2010).

- According to the EPA, 2,4-D is also applied to water bodies in the acid, amine or BEE forms for control of aquatic

weeds. See http://www.epa.gov/oppsrrd1/REDs/factsheets/24d_fs.htm (last visited July 19, 2010).

- For mosquito control, the Maryland Department of Agriculture has approved the use of permethrin. Insecticides for

Mosquito Control in Maryland, 2007 Recommendations, available at http://www.mda.state.md.us/plants-

pests/mosquito_control/insecticides_for_mosquito_control_md.php (last visited July 27, 2010).

- The Oregon Department of Forestry acknowledges the spraying of atrazine, various forms of 2, 4-D, glyphosate, and

triclopyr for use as forest herbicides. Oregon Department of Forestry, Pesticide Use in Oregon Forests, available at

http://www.oregon.gov/ODF/privateforests/PesticideLabels.shtml (last visited July 19, 2010) (listing "pesticides typically

used on forestland in Oregon").

 

B. Strong evidence of endocrine disrupting effects counsels against authorizing their use though a general permit

 

The foregoing chemicals have been the subject of numerous studies and tests that show strong evidence of endocrine

disruption following exposure, including adverse reproductive and developmental effects. A brief sampling includes:
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- Atrazine is one of the most well-studied chemicals for its endocrine-disrupting potential. It has been shown to cause

hermaphrodism in amphibians, altered sex hormone concentrations, gonadal function, and spermatogenesis in various

fish and amphibians, and impaired the immune system through the endocrine system in human cells.[FN1] It has been

associated with demasculinization due to inhibited production of testosterone, and feminization due to induced estrogen

production in amphibians,[FN2] causing male amphibians to produce eggs and egg yolk, among other effects.[FN3]

- Human epidemiological studies on 2, 4-D and its various forms have reported reproductive and developmental effects

including increased risk of preterm delivery,[FN4] spontaneous abortion,[FN5] breast cancer cell proliferation,[FN6] and

in vitro genotoxicity.[FN7]

- Glyphosate exposure has been associated with increased risk of spontaneous abortion[FN8] and breast cancer cell

proliferation.[FN9] In addition, glyphosate has been shown to be acutely toxic to fish under certain conditions,[FN10]

and to have serious sub-lethal effects even at very low concentrations.[FN11]

- Penoxsulam has been associated with endocrine disrupting effects including kidney lesions (crystals) in female rats

and delay in preputial separation in male rats.[FN12]

- Triclopyr feeding to both rats and mice has been shown to significantly increase the frequency of breast cancer

(mammary adenocarcinomas).[FN13] In male rats, triclopyr caused an increase in the frequency of adrenal

tumors.[FN14] A significant increase in the presence of mammary gland adenocarcinomas was observed in female

mice and rats fed triclopyr at 36 mg/kg/day for 2 years.[FN15]

- Diquat has been associated with effects on the thymus, spleen and adrenal glands of rats.[FN16] It prevents the

normal depletion of liver glycogen in starved rats, leads to an increase in blood glucose for approximately 7 hours, and

increases the concentrations of plasma corticosteroids and adrenal cyclic AMP to very high levels for at least 24 hours

after exposure.[FN17]

- Permethrin has been shown in numerous studies to have estrogenic effects on female reproductive systems, and

proliferation of human breast cancer cells.[FN18] One study of the effects of permethrin on rats found reduced tissue

weight in the prostrate, seminal vesicles, penis, and Cowper's gland.[FN19] Another study found reductions in sperm

count and motility, reduced testosterone levels, and cell damage from exposure to cis-permethrin.[FN20]

 

II. Endocrine Disruptors are Not Appropriate for Authorization Under a General Permit

 

The broad objective of the Clean Water Act to "restore and maintain the chemical, physical, and biological integrity of

the Nation's waters," 33 U.S.C. § 1251(a), does not support allowing the discharge of endocrine disruptors under the

general permit as proposed. To the contrary, the chemical and biological integrity of the Nation's waters will be

undermined by the prevalence of endocrine disruptor chemicals in waters, due to their adverse effects on the

reproductive and endocrine systems of aquatic organisms and of human beings who are exposed to them in drinking

water.

 

Further, EPA regulations allow the regulation of certain sources under a general permit only if those sources are all

"more appropriately controlled under a general permit than under individual permits." 40 C.F.R. § 122.28(a)(2)(E).

Sources of pesticides containing endocrine disruptors are not "more appropriately controlled" under the general permit

as proposed, because they pose great risks to aquatic ecosystem resources and human health even in very low doses.

Consequently they should be authorized, if at all, only under the greater protections of the NPDES individual permitting

process. In contrast, requiring individual NPDES permits for sources of pesticides containing endocrine disruptors

would allow EPA and state permitting authorities the ability to scrutinize the local conditions where pesticide discharges

are proposed, in order to determine whether increased loading of a particular chemical can occur without causing or

contributing to violations of water quality standards or designated uses.
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Authorizing endocrine disruptors under a general permit is also inappropriate because it undermines the efforts of EPA

and other federal and state agencies to understand and to curb the serious endocrine-disrupting effects of such

chemicals. For example, EPA's Endocrine Disruptor Screening Program has issued its first test orders for a number of

chemicals, including 2, 4-D and permethrin.[FN21] At the same time, EPA has issued a drinking water health advisory

for 2, 4-D.[FN22] Authorizing the continued discharge of endocrine disruptors under the relaxed procedures and

limitations of the proposed general permit would be counterproductive to these efforts.

 

For the forgoing reasons, we urge EPA to exclude pesticides containing known endocrine-disrupting chemicals from

coverage under the final general permit.

 

 

[FN1] See, e.g., K. Mizota, K. & H. Ueda, Endocrine Disrupting Chemical Atrazine Causes Degranulation through Gq/11

Protein-Coupled Neurosteroid Receptor in Mast Cells", 90 Toxicological Sciences 90 362 (2006); W. Fan W et al.,

Atrazine-Induced Aromatase Expression is SF-1 Dependent: Implications for Endocrine Disruption in Wildlife and

Reproductive Cancers in Humans, 115 Envnt. Health Perspect. 720 (2007); J.R. Rohr & K.A. McCoy, Qualitative Meta-

Analysis Reveals Consistent Effects of Atrazine on Freshwater Fish and Amphibians, 118 Environmental Health

Perspectives 20, 20-32 (2009)

[FN2] T.B. Hayes et al., 2002. Hermaphroditic, Demasculinized Frogs After Exposure to the Herbicide Atrazine at Low

Ecologically Relevant Doses. 99 Proc. National Academy of Sciences 5476, 5476-5480.

[FN3] T.B. Hayes et al., Atrazine-Induced Hermaphroditism at 0.1 ppb in American Leopard frogs (Rana pipens):

Laboratory and Field Evidence, 111 Env. Health Persp. 568, 568-575 (2003); T.B. Hayes, There is no denying this:

defusing the confusion about atrazine, 54 BioScience 1139, 1139-1149 (2005).

[FN4] Theo Colborn & Lynn E. Carroll, Pesticides, Sexual Development, Reproduction, and Fertility: Current

Perspective and Future Direction, 13 Hum. & Ecological Risk Assessment 1078 at 1089, 1096 (2007) (citing Savitz, et

al. (1997)).

[FN5] Id. at 1090 (citing Arbuckle et al. (2001).

[FN6] Id. at 1091 (citing Lin and Garry 2000).

[FN7] Id. at 1094 citing Garry et al. (1999).

[FN8] Id. at 1090 citing Arbuckle et al. (2001).

[FN9] Id. at 1091 citing Lin and Garry (2000).

[FN10] World Health Organization, United Nations Environment Programme, the International Labour Organization.

1994. Glyphosate. Environmental Health Criteria #159. Geneva, Switzerland.

[FN11] Morgan, J.D. et al. Acute Avoidance Reactions and Behavioral Responses of juvenile Rainbow Trout

(Oncorhynchus mykiss) to Garlon 4, Garlon 3A and Vision Herbicides. 10 Environ. Toxicol. Chem. 73, 73-79 (1991);

P.C. Liong, W.P. Hamzah, & V. Murugan. 1988. Toxicity of Some Pesticides Towards Freshwater Fishes.54 Malaysian

Agric. J. 147, 147--56.

[FN12] EPA, Pesticide Fact Sheet for Penoxsulam, available at

http://www.epa.gov/opprd001/factsheets/penoxsulam.pdf (last visited July 18, 2010).

[FN13] U.S. EPA. Office of Prevention, Pesticides, and Toxic Substances. Carcinogenicity peer review of triclopyr.

Memo from McMahon, T.F., and E. Rinde, Health Effects Div., to R. Taylor, Registration Div. and T. Luminello, Special

Review and Reregistration Div. Washington, D.C. (May 9, 1996).

[FN14] Id.

[FN15] Reregistration Eligibility Decision Document: Triclopyr; EPA-738-R-98-011; U.S. Environmental Protection
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Agency, Office of Pesticide Programs, U.S. Government Printing Office: Washington, D.C. (Oct 1998) at 34.

[FN16] Michael S. Rose et al. Biochemical Effects of Diquat and Paraquat: Disturbance of the Control of Corticosteroid

Synthesis in Rat Adrenal and Subsequent Effects on the Control of Liver Glycogen Utilization, 138 Biochem J. 437

(1974); cf. Marie-Agnes Coutellec et al., Effects of the Mixture of Diquat and a Nonylphenol Polyethoxylate Adjuvant on

Fecundity and Progeny Early Performances of the Pond Snail Lymnaea stagnalis in laboratoray bioassays and

microcosms, 73 Chemosphere 326 (222.2 g/L of diquat impaired development time and reduced the hatching rate of

freshwater pulmonate snails).

[FN17] Rose et al., supra note 11, at 437, 438-42.

[FN18] The Endocrine Disruption Exchange, Permethrin: Technical Summary (2007), available at:

http://www.endocrinedisruption.com/pesticides.permethrin.summary.php (last visited July 17, 2010). This report

discusses seven studies showing estrogenic effects to female reproductive systems. Four of the studies investigated

the effects of permethrin on MCF-7 human breast cancer cells and the results were consistent with research on

endocrine-disrupting chemicals that show effects, such as cell proliferation, at low doses, but not at higher doses. See

also I. Y. Kim et al. Pyrethroid Insecticides, Fenvalerate and Permethrin, Inhibit Progesterone-induced Alkaline

Phosphatase Activity in T47D Human Breast Cancer Cells, 68 J. of Toxicology & Environmental Health-Part a-Current

Issues 2175, 2175 (2005); I. Y. Yim et al. Assessing Estrogenic Activity of Pyrethroid Insecticides Using in Vitro

Combination Assays, 50 J. of Reproduction & Development. 245, 245 (2004); K. Kasat et al., Effects of Pyrethroid

Insecticides and Estrogen on WNT10B Protooncogene Expression, 28 Environment International 429, 429 (2002).

[FN19] S. S. Kim et al. Potential Estrogenic and Antiandrogenic Effects of Permethrin in Rats, 51 J. of Reproduction &

Development 201, 201 (2005).

[FN20] S. Y. Zhang et al. Permethrin May Disrupt Testosterone Biosynthesis Via Mitochondrial Membrane Damage of

Leydig Cells in Adult Male Mouse, 148 Endocrinology 3941, 3941 (2007).

[FN21] EPA, Endocrine Disruptor Screening Program: Chemical Testing for Potential Endocrine Effects Ordered (Jul 8,

2010), http://www.epa.gov/scipoly/oscpendo/pubs/regaspects/testorders.htm (last visited July 16, 2010).

[FN22] Ofc. of Science and Technology, Ofc. of Water, U.S. EPA. EPA Doc. No.: 822-R-08-010 (January, 2008)

available at: http://www.epa.gov/safewater/ccl/pdfs/reg_determine2/healthadvisory_ccl2-reg2_dinitrotoluenes.pdf (last

visited July 17, 2010). 
 

Response 

EPA disagrees with the commenter that discharges of certain pesticides should be covered under individual permits, if at all.  The

PGP does not address specific pesticides, but addresses four use patterns that encompass the vast majority of aquatic use.  All

pesticides allowed to be used under FIFRA for any of these four uses are eligible for coverage under the PGP, although pesticides

for which the water is impaired are not allowed to be discharged under his permit.  EPA registration of pesticides under FIFRA is

outside the scope of this permit action. See also response to Comment ID 925.001.001.

  

 

Comment ID 676.001.002

Author Name: Kurth Bill

Organization: Lakemasters Aquatic Weed Control, Inc.
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I would understand all of this action if it were going to improve the water quality in our area. National Pollution

Discharge Elimination System. I will never agree that aquatic herbicides are pollution. The rigorous testing for a

chemical manufacturer to obtain an aquatic label under FIFRA make the products we use extremely safe for the

environment. The EPA NPDES system is meant to protect our waters from runoff and pollution, and products designed

for, tested to be safe in, and labelled to be used in water are not pollution. The bottom line is a program meant to

improve the quality and health of our waterways will only degrade them by allowing more growth of damaging unwanted

vegetation and algae, even toxic ones. It will reduce flow, cause stagnation, fish kills, lack of uses by a number of user

groups all for a misguided attempt to improve these water bodies.

 

My 27 years of experience give me the ability to see what I do from a perspective that many others do not have. I know

that what I, and all the professional applicators that work for me do is a great benefit for the environment. In all my years

there has never been a long term deleterious effect on any water body. We have never been found to do a treatment

that did not conform to the FIFRA label by any agency, and the water quality in many of our lakes is something to be

proud of. The only short term deleterious effect I can think of would be a fish kill, and these are almost always caused

by low oxygen levels that may be caused naturally, but on occasion the dying of aquatic vegetation might contribute to

some of the reduction in O2 levels. I have, however, seen many more fish kills caused by excessive weed growth

caused by lack of treatment. 
 

Response 

See response to Comment ID 201.1.001.002.

 

Comment ID 680.001.001

Author Name: Hamilton Keri

Organization: Wyoming Farm Bureau Federation

The Wyoming Farm Bureau (WyFB) Federation is a general agricultural organization with members throughout the

State who produce food and fiber for utilization within the US and throughout the world. Our members rely on judicious

use of pesticides to further promote and enhance food production on their private and in some cases federal lands.

Many of these producers apply pesticides as well as rely on applicators to apply pesticides. 
 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 686.1.001.001

Author Name: Burgess Rick
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Organization: United States Sugar Corporation (USSC or U.S. Sugar)

USSC has a particular interest in the Draft Permit because it directly impacts the Everglades Agricultural Area (EAA) in

which a majority 0 I' USSC's land and farming opera: ions are located. USSC holds various regulatory approvals and

permits which may be affected by the finalization of this Draft Permit. In addition, the entire Florida citrus industry,

including SSC's citrus operations, are threatened with the complete destruction of their industry by the bacterial disease

know as "greening." Current pest management strategies for greening will involve aerial and ground application of

insecticides. It is important that the Draft Permit not impede the ability of the citrus industry to combat greening, and

SSC incorporates, as if fully set forth herein, the comments of Florida Citrus Mutual with respect to the Draft Permit.  
 

Response 

See response to Comment ID 201.1.001.002. Also, it is important to note that the PGP only applies to tribal lands in the State of

Florida, as EPA is the permitting authority for those areas. Refer to Appendix C of the permit to identify areas covered under the

PGP.

 

Comment ID 711.1.001.001

Author Name: Dubois Pine

Organization: Jones River Watershed Association (JRWA)

JRWA was established in 1985 and has been dedicated to protecting and restoring lands and native species habitats in

the watershed. Part of our work as natural resource advocates has included efforts to moderate routine and emergency

application of pesticides for mosquito control in Massachusetts over nearly three decades by present members of our

organization. We had considerable involvement in 2006 when Massachusetts caused Anvil 101010 to be sprayed over

400,000 acres in this region in multiple applications. JRWA documented mortality to mud crabs in the Jones River

estuary and considered the application over the Jones River a reckless disregard for aquatic life. JRWA does not think

that pesticides should be employed over waterways, especially small and vulnerable habitats, and do think that robust

scientific monitoring of ecological consequences should be required when, and if, these products are used. 
 

Response 

See response to Comment ID 275.1.001.004.

 

Comment ID 730.001.002

Author Name: Unknown Unknown

Organization: Aquatic Biologists,  Inc. (ABI)
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Training/Acres Treated/Violations

 

Since the beginning each individual charged with the responsibility to perform either an algaecide, herbicide and/or

biological application for ABI has been required to first obtain certification and licensing from the Wisconsin Department

of Agriculture, Trade and Consumer Protection. Through this certification program our applicators learn how to avoid

and make all reasonable efforts to avoid violations as defined by the State of Wisconsin.

 

Each year ABI performs on average 3,000 acres of aquatic chemical applications not including any preventative

biological applications. This equates to 99,000 acres of aquatic plant and algae management preformed to date

providing our customers with relief from nuisance weed and algae growth. Due to the certification and licensing program

explained in the paragraph above ABI has received less than 0.00025% - (Bob confirm this number) violations over the

course of the last 33 years. 
 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 730.001.003

Author Name: Unknown Unknown

Organization: Aquatic Biologists,  Inc. (ABI)

Water Use Goals Our customers have final say as to what the lake or pond management plan will involve. Three factors

give each individual plan its focusâ€¦ I) How can the water in question be best managed to sustain a health ecosystem

for future generations. II) Customerâ€™s budget III) What the water in question is to be used and managed for. 
 

Response 

See response to comment ID 201.1.001.002. In the final permit, EPA has clarified the requirements and reduced the paperwork

burden to applicators based on comments received.  See response to Comment ID 210.001.001.  

 

Comment ID 731.001.002

Author Name: Wilson, Jr. John

Organization: Aqua Doc Lake and Pond Management

AQUA DOC prides itself in quality work, customer service, safety and most of all being stewards of the environment.

The nutrient rich soils and small, shallow farm ponds that dominate Ohioâ€™s landscape require routine management

practices to keep nuisance exotic plant species under control. Proper management practices allow for selectively
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managing for native plant species and eradicating invasive exotic species. Of the 46 employees, 16 of them are

licensed by the Ohio Dept of Ag. for commercial aquatic pesticide applications. Our firm only allows licensed applicators

to apply algaecides and herbicides to water. Our applicators and biologists meet with pond owners and put together

management strategies that implement biological, mechanical and pesticide management practices. 
 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 732.001.005

Author Name: Long Nathan

Organization: Aquatic Control, Inc.

Aquatic Control also provides aquatic vegetation management services for lakes and ponds including application of

aquatic herbicides and algaecides. We complete applications in Indiana, Kentucky, Illinois, and Missouri. In a typical

year we provide applications to over 1000 water bodies, with a total surface area of over 18,000 acres. Over 8,000

applications are completed annually. All of our applicators are trained and licensed under various state aquatic

applicator licensing authorities. All of our applicators abide by FIFRA regulations. We operate a fleet of twenty well

maintained and calibrated application boats. Our boats are equipped with a variety of application equipment designed to

dispense appropriate herbicide doses to effectively control nuisance vegetation. Our application customer base includes

federal, state, and local government entities, lake associations, homeowner associations, and private citizens. 
 

Response 

EPA acknowledges the commenter’s description of his pesticide application activities.

 

Comment ID 732.001.006

Author Name: Long Nathan

Organization: Aquatic Control, Inc.

Aquatic Control has been in business for almost 50 years. We are well aware of the many options available for

vegetation management and alternative options are always considered. Aquatic Control does not choose to use aquatic

herbicides just to be using aquatic herbicides. They are used in most vegetation management plans due to the fact that

they typically give us the best opportunity at controlling the problem, are most cost effective, and have the least amount

of impact on the environment. One needs to consider the environmental impacts of harvesting, dredging, draining, and

applying non-labeled products on the waterbody. Applied according to label, I believe EPA registered aquatic herbicides

may have the smallest environmental impact on our waterbodies when compared to some of the alternative methods.

NPDES permitting will likely lead to an increase in other control options that may be harmful on our aquatic ecosystems,
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more costly, and less effective. 
 

Response 

See response to comment ID 201.1.001.002. Also, see response to Comment ID 234.1.001.007 regarding the costs associated with

the PGP.

 

Comment ID 733.001.003

Author Name: Stumbaugh Ryan

Organization: Aquatic Environment Consultants Inc.

Our client base includes private land owners, homeowners associations, golf courses, lake associations, nursing

homes, as well as state and federal agencies. Our treatments our dictated by water use goals of the client and

environmental factors. Each treatment is recorded for our own record keeping and as required by PA Dept. of

Agriculture. Every pond or lake we treat has a permit granted through the state. 
 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 738.001.001

Author Name: Schmitz Marc

Organization: Marine Biochemists,  Aquatic Management Company

Marine Biochemists services include aquatic plant and algae control; fisheries services; water quality testing; aquatic

mapping; aeration; and aquatic consulting. Our accounts include a large number of private residential ponds, and

medium-size private and public lakes less than 3,000 acres in size. We treat approximately 3,000 acres of water in WI

and 4,000 acres of water in IL on an annual basis dependent on growth and weather conditions. Our customers are

mostly private homeowners, homeowner associations, lake management districts, small businesses, and a few

municipalities and county/state agencies. The water use goals, treatment timing and extent, and the action threshold for

our service accounts are determined by the customer.

 

The equipment we use to apply aquatic pesticides include: backpack sprayers and blowers, skid-sprayers, centrifugal

pumps, and electric granular spreaders. We build and modify all of our own equipment and have spray rigs set up for

small 12-foot jon boats up to a 24-foot boats using mixing tanks from 5-gallons up to 65-gallons in size. We have control

valves on all of our equipment for regulating the flow of chemicals. For larger treatments, we use GPS, laptop

computers, and depth and digital flow meters to adjust pesticide application rates. 
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Response 

EPA acknowledges the commenter’s description of his pesticide application activities..

 

Comment ID 746.001.002

Author Name: Vanderplow D.

Organization:  

Our lakes are a vital part of our community. They are a major selling point for new residents as well as a significant

benefit to the residents both in aesthetically and as recreational fishing for everyone, residents and guests. 
 

Response 

See response to Comment ID 201.1.001.002.

 

Comment ID 749.001.001

Author Name: Whitacre M.

Organization:  

As a lake management company, Aquatic Control is active in several different activities designed to benefit aquatic

ecosystems and to improve the aquatic environment for lake users. We deal with fish population and community

management, lake aeration system design and installation/maintenance, aquatic vegetation management, etc. I

personally have been tasked with various responsibilities including project planning, personnel management, business

growth and development, etc.

 

Since I have been involved with Aquatic Control, aquatic vegetation management has been the biggest segment of our

business. The main concern of most lake property owners, based on the subject of a majority of our incoming calls,

seems to deal with managing nuisance levels of aquatic weeds and algae. We have tailored our business to provide

these lake owners with the technical expertise and services to manage the lake flora, in a manner that will improve

property value and enhance the enjoyment of various aquatic recreational activities. Aquatic chemicals are an integral

part of lake vegetation management, and as these products have been submitted to the federal and state registration

process, they have been extensively tested in order to insure they are safe for aquatic use and wonâ€™t persist in the

environment. 
 

Response 

See response to comment ID 201.1.001.002.
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Comment ID 757.001.002

Author Name: Hardin D.

Organization:  

I have been a certified applicator since 1990 and have never had a pesticide violation or adverse incident. Not even a

record keeping violation.

 

Last year I treated between 200-250 acres of ponds, and rough 25 acres of wetlands and shorelines. Most of my clients

are private landowners, homeowners associations and golf courses with a few corporate/government clients. Ponds

sizes are generally two acres or less and are all man-made. Much of the invasive species work is phragmites control

along privately owned shorelines and are often a few thousand square feet or less. 
 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 758.001.002

Author Name: Danchuk P.

Organization:  

Our lake association owns the lake and we have approximately 70 members in our association. Our association has

managed Lake Rogerene for over 40 years. Our lake is used for swimming, fishing, non-motorized boating and scenic

pleasure. We treat aquatic weeds/algae in our lake (approximately 8 acres) usually once per year. We have never had

an adverse incidents from aquatic pesticides. 
 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 759.001.001

Author Name: Huber B.

Organization:  

My name is Barbie Huber. I am an employee of Aquatic Control Inc. located in Seymour, IN. I have been employed by
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Aquatic Control for 10 years. I receive up to date training by Aquatic Control, state agencies, professional organizations,

and product manufacturers on the proper use of aquatic pesticides. I am tasked with the job of Accounts Specialist and

consider myself an aquatic resource manager and a steward of the environment. Even though my direct position is not

to apply aquatic pesticides, the success and future of my employment at Aquatic Control is no doubt going to be

effected by this permit. It is highly disturbing that my employer will soon be considered a polluter of the environment. I

did not enter this field with the notion that one day I would be considered a polluter. The products used are registered

by the EPA and administered under FIFRA in order to insure they are safe for aquatic use and will not persist in the

environment. We use these products to control nuisance and invasive aquatic plant and algae species, improve fishing

opportunities and habitat, reduce risks to swimmers, reduce taste, odor, and toxins in water bodies, and to improve our

clients property values. 
 

Response 

See response to Comment ID 201.1.001.002.

 

Comment ID 760.001.002

Author Name: Boon N.

Organization:  

We are a small organization of a dozen volunteers with 300 member families using the lake for recreation. Without

treatment Lake Saginaw, Sparta NJ will quickly be choked with weeds and algae. The lake will become unusable for

any recreational purposes during warm weather. The beach members are the only source of revenue that enables the

Beach Club to afford the taxes on the property. 
 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 771.001.002

Author Name: Borek C.

Organization:  

Our average clientele consists of golf courses and Association managed retention ponds, generally ranging in size from

.25 - 2 acres. In a given season, we are treating less than 750 acres of water. Regardless of any regulation, pond

eutrophication is ongoing. Without professional management, these ponds WILL overgrow with plants or algae and

WILL continue to provide habitat for INVASIVE PLANT SPECIES. It is an ABSOLUTE GIVEN, that, when over-

regulated professional services become TOO COMPLICATED AND EXPENSIVE for these clientele, they WILL take

matters into their own hands. Farm ponds, gated communities, member-driven golf courses, professional centers/office
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parks etc. will NOT TOLERATE the insects, smell and diminished aesthetic of these small waterbodies. I am CERTAIN

that pool chlorine, household bleach and "off the big-box shelf" lawn chemicals will be dumped by the gallons into so

many of these impaired wataters once professional treatment becomes cost prohibitive and uninsurable. 
 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 776.001.001

Author Name: Ocher G.

Organization:  

Without the ability to take these actios, our community pond would be a cesspool of algae, decreasing home values,

and becomming a health hazard. 
 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 780.001.003

Author Name: Foster John

Organization:  

We manage aquatic vegetation in stormwater BMPS, private lakes and ponds, commercial and industrial lakes and

ponds, golf courses, state/federal/local government owned lakes and ponds and garden ponds. I estimate we make 700

applications of aquatic herbicides per year in roughly 1,800 acres of water. Much of our applications are made with back

pack sprayers. But, we also use electric and gas powered sprayers and blowers. 
 

Response 

EPA acknowledges the commenter’s description of his pesticide application activities.

 

Comment ID 787.001.003

Author Name: Smith S.
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Organization:  

My company, Aquatic Management Services, is a small family business tha has been in the lake management and

consulting business for 25 years. A percentage of our income is derived from the application of herbicides to water

bodies for control of nuisance aquatic plants.

 

I am a commercial licensed applicator through Texas Department of Agriculture and we treat between 300-500 acres of

nuisance aquatic vegetation annually. We are licensed and regulated through TDA and use only EPA approved aquatic

products for the treatments that we do. 
 

Response 

See response to comment ID 201.1.001.002. Also, based on comments, EPA reduced the paperwork burden on small entities in the

final permit.  See response to Comment ID 210.001.001 for discussion on applicators' requirements.  For Decision-makers, EPA has

clarified who needs to submit an NOI in the final permit and revised the annual treatment area thresholds to reduce impact to small

entities.  EPA expects most small private entities will not meet the criteria to have to submit NOIs.  

 

Comment ID 792.001.001

Author Name: Leach J.

Organization: Aquatic Control, Inc.

I am a trained and certified aquatic applicator for Aquatic Control Inc. located in Seymour, IN. I have been a certified

applicator for 8 years. I have a degree in zoology and work as an aquatic biologist. We are constantly trained by Aquatic

Control, by state agencies, and by manufacturers on the proper use of aquatic pesticides. I am tasked with the job of

managing invasive aquatic vegetation on a daily basis and consider myself an aquatic resource manager and a steward

of the environment. It is highly disturbing that I will soon be considered a polluter of the environment. I did not enter this

field with the notion that one day I would be considered a polluter. The products I use are registered by EPA and

administered under FIFRA in order to insure they are safe for aquatic use and won't persist in the environment. We use

these products to control nuisance and invasive aquatic plant and algae species, improve fishing opportunities and

habitat, reduce risks to swimmers, reduce taste, odor, and toxins in water bodies, and to improve our client's property

values. 
 

Response 

See response to Comment ID 201.1.001.002.

 

Comment ID 794.001.004

Author Name: Godron J.
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Organization:  

I concerned by the fact that in the aquatic weed and algae area we utilize blue water dye, beneficial bacteria cultures,

and other biological material in order to prevent or greatly reduce the need for pesticide applications, yet as I read thru

the draft materials definitions I find that these all could be termed "pollutants" because they alter the physical integrity of

water. Just last year I was notified by a municipal storm water operator that I had to cease and desist using blue water

dye because the overflow from a private pond entered the MSW system and it was considered a "pollutant" by him!!!  
 

Response 

See response to Comment ID 402.1.001.004.

 

Comment ID 795.001.002

Author Name: Hanlon Christopher

Organization: Aquatic Technologies, Inc.

Our clients require vegetation management in a timely fashion and our clients determine that timing and action

threshold.  Our clients have used various Integrated Pest Management (IPM) techniques as well as, both aquatic

herbicides and mechanical harvesting of vegetation. The least costly per acre, the most selective control for targeted

vegetation and the safest to non-targeted species and for the environment, is the choice of aquatic herbicides.  Aquatic

Herbicides has been the choice chosen by over 97% of over clients.  Therefore, this NPDES will clearly have a negative

impact on our clients.  
 

Response 

See response to comment ID 201.1.001.002. 

 

Comment ID 803.001.002

Author Name: Erchinger K.

Organization:  

I like on a private lake that was built for tournament waterskiing. Our lake is treated primerily with Sonar and Copper

Sulfate to control Milfoil, Chara, and algae. Without such treatments the lake would be overrun with these plants making

it imposible to run our boats, as the weeds would get hung up in our propellers. 
 

Response 

PGP Responses to Comment                                                                                                                                     Value of pesticides

17610/31/2011 04:04 PM EDT



 

See response to comment ID 201.1.001.002.

 

Comment ID 805.001.001

Author Name: Rust-Essex Leah

Organization: Aquatic Control, Inc.

Aquatic Control provides vegetation management programs including control of nuisance vegetation, fisheries surveys,

fountain and aeration system installation and maintenance, water quality evaluation, and other related services. We are

also a distributor of EPA FIFRA registered aquatic herbicides and algaecides. Applications services are conducted in

Indiana, Kentucky, Illinois, and Missouri with total surface area of over 18,000 acres. Over 8,000 individual applications

are completed annually. We employ 22 full time employees and 5 part time employees, with approximately 20

dependants. Our aquatic applicators are trained and licensed under various state aquatic applicator licensing

authorities. Our application boats include the appropriate pumps, tanks, control valves, spray booms, and spay guns,

variable rate computer controls, and GPS guidance systems as required for various types of submersed floating and

emergent aquatic applications. Our customers include federal, state, and local government entities, lake associations,

homeowner associations, and private citizens.    
 

Response 

EPA acknowledges commenter’s description of her pesticide application activities.

 

Comment ID 807.001.001

Author Name: Gambino R.

Organization:  

I am the owner of a small family business that treats ponds & lakes in Connecticut.  I am licensed by Connecticut DEP

and have been serving the aquatic weed control industry since 1972.

 

Over the 38 years applying herbicides & algaecides by hand sprayer and small electric pump using a 10' boat I have

never had a violation or adverse incident on the sixty plus private and public properties I contract.  These ponds range

from one quarter acre to lakes in the 20 & 30 acre size.  My total yearly acreage treated is in the range of 150.

 

I contract with all my customers and treat only the nuisance weeds evident& permitted at the time providing a needed

service to them for recreational, economic, health and safety purposes.

 
 

Response 
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Refer to response to Comment ID 787.1.001.003.

 

Comment ID 809.001.002

Author Name: Dailey R.

Organization:  

It is highly disturbing that my employer will soon be considered a polluter of the environment.  I did not enter this field

with the notion that one day I would be considered a polluter.  The products used are registered by the EPA and

administered under FIFRA in order to insure they are safe for aquatic use and will not persist in the environment.  We

use these products to control nuisance and invasive aquatic plant and algae species, improve fishing opportunities and

habitat, reduce risks to swimmers, reduce taste, odor, and toxins in water bodies, and to improve our client's property

values. 
 

Response 

See response to Comment ID 201.1.001.002. 

 

Comment ID 810.001.003

Author Name: Carlson R.

Organization:  

Given the amount of non-native species affecting our waterways, it is imperitive now more than ever to allow the

professional sector to assist on a local, state and federal level in their control efforts.  Our small company identified and

forced action in two cases last year concerning exotic species.  Without us in the field these plants would not have been

identified or reported and could have caused irreparable damage to nearby waterways. 
 

Response 

See response to Comment ID 201.1.001.002. 

 

Comment ID 811.001.002

Author Name: Conner R.

Organization:  

I am a small business doing algaecide and aquatic herbicide treatments on ponds for golf courses, homeowner
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associations, and for builders. They rely on my treatments to keep their fountains from clogging, the outlet structures

from clogging (and causing flooding), and to maintain the aesthetic and recreational value of these ponds thus

preserving property values. 
 

Response 

Refer to response to Comment ID 787.1.001.003.

 

Comment ID 811.001.004

Author Name: Conner R.

Organization:  

Also, any delays in treatment caused by these extra regulations would then result in potentially increased environmental

harm, particularly dissolved oxygen depletion as the biomass of dying algae and/or aquatic weeds would be greater. I

have a small john boat with a 15 gallon, battery operated sprayer as well as a backpack sprayer. My treatments are

typically less than one acre per site per treatment with up to seven or eight algaecide treatments through the season. I

have between thirty and forty clients. 
 

Response 

Refer to response to Comment ID 787.1.001.003.

 

Comment ID 814.001.001

Author Name: Lee S.

Organization:  

I am tasked with the job of managing invasive aquatic vegetation on a daily basis and consider myself an aquatic

resource manager and a steward of the environment.  It is highly disturbing that I will soon be considered a polluter of

the environment.  I did not enter this field with the notion that one day I would be considered a polluter.  The products I

use are registered by EPA and administered under FIFRA in order to insure they are safe for aquatic use and won't

persist in the environment.  We use these products to control nuisance and invasive aquatic plant and algae species,

improve fishing opportunities and habitat, reduce risks to swimmers, reduce taste, odor, and toxins in waterbodies, and

to improve our client's property values. 
 

Response 

See response to comment ID 201.1.001.002.
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Comment ID 823.001.003

Author Name: Goldsby T.

Organization:  

I have been around aquatic plant management my entire life, been an employee of an aquatic plant management firm

for 12 years, and have been certified and/or licensed in several states in aquatic herbicide application for 12 years. In

that time, never have I seen or been involved with any incidents or violations regarding aquatic label pesticides.

 

Our business primarily applies aquatic label herbicides via air boat using spray gun and sub-surface applications. Our

clients include/have included electric producers with large-scale contracts on public waterways, to private-homeowners

on public and private waters, to private individuals with 1/4-acre farm ponds. Annually, we treat 5,000 acres per year. 
 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 826.001.002

Author Name: Alberring K.

Organization:  

It is highly disturbing that my employer will soon be considered a polluter of the environment.  I did not enter this field

with the notion that one day I would be considered a polluter.  The products used are registered by the EPA and

administered under FIFRA in order to insure they are safe for aquatic use and will not persist in the environment.  We

use these products to control nuisance and invasive aquatic plant and algae species, improve fishing opportunities and

habitat, reduce risks to swimmers, reduce taste, odor, and toxins in water bodies, and to improve our client's property

values. 
 

Response 

See response to comment ID 201.1.001.002 and 483.1.001.001.

 

Comment ID 828.001.001

Author Name: Bryan S.

Organization: Aquatic Consultants, Inc.
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Aquatic Consultants, Inc. is a small business located in Albuquerque, NM. Our Company started in 1998 with the goal

of helping landowners manage fisheries and aquatic vegetation in their private ponds. Over the past 12 years, we have

worked for hundreds of private landowners, homeowners associations, state and federal facilities, and tribal entities. In

those 12 years, our team of biologists has chemically treated over 100,000 surface acres of ponds, lakes, and

reservoirs to ensure that the growth of unwanted vegetation and algae does not negatively impact the resource and

those that are utilizing the resource. We have never had a violation stemming from our work, and we have never seen

an adverse impact to the environment as a result of our work. 
 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 829.001.003

Author Name: Fleming S.

Organization:  

We also anticipate that many waterways will not be treated at all going into the summer months which will pose a

significant health hazard as well as leaving many stormwater ponds not being able to flow properly as designed once

major flooding events occur. 
 

Response 

See response to comment ID 201.1.001.002.

 

 

Comment ID 830.001.002

Author Name: Zaranski A.

Organization:  

The predominant recreational activities that occur in Packanack Lake include fishing, boating and swimming. Due to the

shallow nature of our lake and the presence of invasive species, we have had to treat our lake with aquatic herbicides

and algaecides for many years to allow for this recreational use to continue. We have never had an adverse incident

during our use of these treatments. Last year alone we had a total of two herbicide and 12 algaecide treatments of our

88 acre lake.  
 

Response 
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See response to comment ID 201.1.001.002.

 

Comment ID 832.001.001

Author Name: Low M.

Organization:  

Our 90 acre lake is central to our lake community.  We operate a small beach which is enjoyed by many of our

residents, and the lake is actively used for boating and fishing as well as winter sports.  Because most of the lake is

very shallow (approximately 4 feet), we have a problem with both aquatic weeds and algae.  These problems are

exacerbated by the presence of Canada geese on the lake.  If we do not treat the water to suppress weed growth, the

weeds grow aggressively and cover the surface of most of the lake.  If we do not control the weed growth, our beautiful

lake becomes a liability, rather than an asset, to our community.

 
 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 834.001.001

Author Name: Furman M.

Organization:  

The goals of the treatments vary from reducing or eliminating invasive species, to providing recreational use or

aesthetic enjoyment of a body of water.  For invasive plants, surveys determine the presence of the plant sand the

appropriate treatment.  With recreational use of a body of water the presence of aquatic plants in abundance dictates

the timing of treatment.   
 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 835.001.004

Author Name: Scott M.

Organization:  
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We operated under strict labeling from EPA for years with no problems.  I have talked to, and met many aquatic

biologist in my years and I have found that most use herbicides in a responsible way as not to harm nontarget species

or environments.   
 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 908.001.002

Author Name: Bishel Donna

Organization: Biosafe Systems

Many biopesticides are exempt from the requirement of tolerances on raw agricultural commodities, due to a lack of

measurable residues. USEPA maintains an index of Residue Analytical Methods (RAM) from which "state, tribal, and

local government laboratories may obtain analytical methods for detecting certain pesticide residues, whether in food,

feed, water, soil, technical standards or registered products."These chemicals are not found on the RAM index, since

analytical methods are not required for chemicals that have a tolerance exemption . Also , many of these chemicals

have no Codex Alimentarium Commission Maximum Residue Level (MRL) assigned for the  same reason. 

 

A procedure needs to be defined to identify products (or active ingredients) that leave no residue and would be exempt

from the NPDES permit. Applicators and manufacturers need a user-friendly method to determine the NPDES permit

exemption status. Identifying exemptions early in the process cuts down on the work load by the state regulatory

agencies and US EPA. Two proposals are listed below: 

 

•	EPA to maintain a list of no-residue products (NPDES exempt) on the NPDES website, to which the user can refer.

The other option is a list of active ingredients that require a permit, possibly using the RAM index as the basis of the list.

This information would allow an applicator to determine if they need a permit prior to application. 

 

•	The manufacturer submits an application to US EPA for NPDES permit exemption for applicable products. EPA to

approve a NPDES exemption claim or logo to be affixed directly on the product label. This would be a preferred method

, as the applicator can clearly identify a product that does not require a permit at the point of sale, or via the internet.

The applicator needs to be able to prove the product has no residues.  

 

Either option requires EPA to outline a clear process to identify these products. EPA would need to determine the

required data to make this possible, either using EPA registration data, or data submission by the manufacturer.    
 

Response 

The PGP applies to discharges of biological pesticides, and chemical pesticides that leave a residue in waters of the United States,

consistent with the 6th Circuit's decision. The discharger has the burden of establishing that a chemical pesticide leaves no residue.
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EPA does not envision many scenarios, if any, when a pesticide application made directly to a water of the United States would not

leave a residue be it from the active ingredient or additives to that product as applied.

 

Comment ID 918.001.002

Author Name: Peterson J.

Organization:  

Aquatic pesticide drift within a volume of water is a significant problem . Most applications of pesticide are in a near-

shore environment. Wave action creates near-shore currents. Thermal heating from sunlight penetration creates

convection currents. Wind fetch creates water circulation, from piling of water at the windward shore . The dissolved

pesticides do not stay in place, within the target area.

 

As a lakeshore owner, I have had first hand experience with pesticide drift, from my neighbors :

 

First, the application boat appears, with it's drums of chemicals, hoses, pumps, and application equipment . The human

operators are in protective clothing . The boat moves close to shore. Application pipes are lowered to the lake bottom .

As the boat backs away from the shore, the equipment pumps chemicals into the water at the lake's bottom. This

process is repeated until the lake bottom in front of the property has been completely exposed . Next, the boat moves

toward shore again. Now, as the boat backs up, a hose is used to spray chemicals on the surface of the lake . This

process is repeated, until the surface of the lake in front of the property has been completely exposed. The boat

approaches the shore, again. As the boat backs up, the operator scoops up solid chemical pellets, and throws the solid

chemical into the lake. This process is repeated until the lake bottom is scattered with these chemical pellets . Finally,

the operators come ashore, and post warning signs on the treated property about not swimming or fishing in the lake.

They then climb back into the boat, do some paperwork, and move to the next property to be treated. A few days later, I

notice a color change that indicates my own aquatic plants are under stress . Many eventually die. Chemical drift has

killed my plants .

 

Please do not permit the casual use of aquatic pesticides to destroy native aquatic plants . Native aquatic plants are

necessary to maintain high water quality and habitat. Aquatic pesticides must not be used to destroy aquatic plants, just

to satisfy an individual's selfdetermined opinion about aesthetics and nuisance. 
 

Response 

See response to Comment ID 201.1.001.002 and Comment ID 925.001.001.

 

Comment ID 925.001.001

Author Name: Cohen V.

Organization:  
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It has long been known that the synthetic chemicals which are so freely used have side effects. The Women's

Community Cancer Project (WCCP) based in Cambridge Massachusetts does work to alert people to these and to stop

their ubiquitous use.

 

We know these side effects are often extremely harmful to humans and other living creatures. The Environmental

Protection Agency must seriously consider future generations and therefore take the most conservative stance;

otherwise this nation's land and water and air will become a stew of poisons. 
 

Response 

EPA regulates the use of pesticides under the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA). This comment is

outside the scope of this permit.
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ADEQUACY OF EPA /OPP REGULATION OF PESTICIDES - EPA DOES

AN ADEQUATE JOB. EPA IS NOT DOING AN ADEQUATE JOB

Comment ID 329.1.001.001

Author Name: Dickerson B.

Organization:  

Although the CWA was originally enacted to deal with significant discharges of toxic substances, principally within large

industrialized areas, over time it has been interpreted to include activities and "releases" which, quite likely, were

neither contemplated, nor intended, by its drafters. Many observers believe that the recent decision of the Sixth Circuit

Court of Appeals in the matter of National Cotton Council v. EPA represents the latest example of this expanded

interpretation. Nonetheless, the decision was made and the U.S Supreme Court has denied certiorari. It serves no

purpose to belabor the merits of that decision, other than to recognize that many good faith arguments and amicus

briefs were filed in an effort to show the serious impact the requirement of an NPDES permit could have on the small

business that account for much of the pesticide application industry. This fact should not be disregarded as we move

forward. 

 

The EPA is now charged with drafting language for an NPDES Permit which will, ideally, strike a balance between

satisfying the goals of the CWA while avoiding a process which will impose undue burdens on those obtaining those

permits. This will serve to prevent the creation of an environment in which citizen suits can be utilized to punish alleged

violators to a degree which is completely disproportionate to the nature and extent of the alleged infraction. In order to

avoid such an unfavorable scenario, there are several points we respectfully request the EPA to bear in mind as they

are formulating the final Permit language.   
 

Response 

EPA acknowledges the comment and believes that final permit strikes a balance between burden and environmental benefits.

 

Comment ID 373.001.002

Author Name: Unknown Unknown

Organization:  

The proposed regulations do not offer additional benefits to the environment or public health that isnï¿½t already

established through various regulatory agencies and the FIFRA label requirements. 
 

Response 
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See response to Comment ID 256-cp.001.003. See also response 448.1.001.003.

 

Comment ID 373.001.004

Author Name: Unknown Unknown

Organization:  

Additionally, products used for aquatic plant management are already subjected to an intensive approval process by the

US EPA before they can be registered. These products are designed, regulated, purchased, and professionally applied

to perform specific purposes, as deemed through the EPAï¿½s evaluation process. Products used for aquatic plant

management are regulated by the States Department of Agriculture, the States Department of Natural Resources, and

the U.S. Environmental Protection Agency. 
 

Response 

See response to Comment ID 256-cp.001.003. See also response 448.1.001.003.

 

Comment ID 448.1.001.003

Author Name: Godbout Kevin

Organization: Weyerhaeuser Company

When we apply silvicultural pesticides, we adhere to both the EPA-approved label requirements and to state-specific

best management practices, both designed to prevent the unintended application of pesticides to waters of the U.S.  
 

Response 

EPA acknowledges the comment.  The final permit is being issued under the Clean Water Act in response to National Cotton

Council of America, et, al. v. United States Environmental Protection Agency, 553 F.3d 927 (6th Cir. 2009).  See also response to

Comment ID 256-cp.001.003.

 

Comment ID 464.1.001.001

Author Name: Markowski Daniel

Organization: Vector Disease Control,  Inc. (VDCI)

Because it is often impossible to eradicate all mosquitoes given their behavior patterns, resilient nature and enormous

breeding potential, our goal is to manage vector populations within tolerable levels and simultaneously help prevent
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possible outbreaks of vectorborne diseases. To achieve this goal, we use a combination of the most effective methods

of controlling mosquitoes including surveillance, biological control and the use of insecticides. Inspection of the

treatment area coupled with collections from mechanical traps enable us to determine which species of mosquito are

present, their population size and locations. This information is critical for determining when, where, and how often

larvicides and adulticides need to be applied. At all times, we will conduct business through partnerships with our

customers in a manner that protects the environment and the welfare of local residents. At VDCI, we realize that by

taking on a contract we are accepting an obligation to do everything in our power to safeguard the public's health from

mosquitoes and the diseases they may carry. As part of our responsibility to provide the best possible mosquito

management

practices, VDCI submits the following comments on the Draft Pesticide General

Permit (PGP) for Point Source Discharges to Waters of the United States from

Application of Pesticides (Docket ID No. EPAHQOW20100257): 
 

Response 

EPA acknowledges the commenter’s description of how he manages mosquitoes. 

 

Comment ID 485.1.001.002

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

The products used for aquatic plant management activities are subjected to intensive evaluation by the US EPA before

they can be registered for the purpose of controlling specific target organisms. These products are designed, regulated,

purchased and professionally applied to perform that specific purpose. In addition, these products are usually further

regulated by the States Department of Agriculture, the States Department of Natural Resources and the U.S.

Environmental Protection Agency.

 

Many States already have an excellent and comprehensive aquatic nuisance control permit system. These programs

are administered by hard working experts that consider the protection of public health, the protection of the natural

resource from invasive and nuisance aquatic plant and algae species and the protection and improvement of fish and

wildlife habitat. The creation of another layer to the already comprehensive  permitting process already in place in many

States will do nothing more to protect the public health or the aquatic resource.  
 

Response 

See response to Comment ID 256-cp.001.003. EPA acknowledges that there are state aquatic nuisance programs; however, this

permit is being issued under the Clean Water Act in response to National Cotton Council of America, et, al. v. United States

Environmental Protection Agency, 553 F.3d 927 (6th Cir. 2009).  Additionally,  although the National Cotton Council of America

decision applies nationally, EPA’s PGP is effective only in areas where EPA is the NPDES permitting authority (i.e., AK, ID, MA,

NH, NM and OK; Washington DC, and all U.S. territories (except the Virgin Islands); Indian Country lands nationwide; and federal
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facilities in four states – CO, DE, VT, WA). For other areas, states are authorized to issue separate permits.

 

Comment ID 539.001.003

Author Name: Moskal M.

Organization:  

The products we use aquatic plant management are already subjected to approval by the US EPA before they can be

registered. These products are designed, regulated, purchased, and professionally applied to perform specific

purposes, as deemed through the EPA's evaluation process. Products used for aquatic plant management are

regulated by the States

Department of Agriculture, the States Department of Natural Resources, and the U.S. Environmental Protection

Agency. 
 

Response 

See response to Comment ID 256-cp.001.003.  See also response 448.1.001.003.

 

Comment ID 541.001.005

Author Name: Kent S.

Organization:  

Additionally, products used for aquatic plant management are already subjected to an intensive approval process by the

US EPA before they can be registered. These products are designed, regulated, purchased, and professionally applied

to perform specific purposes, as deemed through the EPA?s evaluation process.

 

Products used for aquatic plant management are regulated by the States Department of Agriculture, the States

Department of Natural Resources, and the U.S. Environmental Protection Agency. 
 

Response 

See response to Comment ID 256-cp.001.003.  See also response 448.1.001.003.

 

Comment ID 560.001.003

Author Name: Ware J.

Organization:  
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The products used for aquatic plant management are subjected to intensive evaluation by the US EPA before they can

be registered for the purpose of controlling specific target organisms. These products are designed, regulated,

purchased and professionally applied to perform that specific purpose. In addition, these products are further regulated

by the Michigan Department of Agriculture, the Michigan Department of Natural Resources and Environment and the

US Environmental Protection Agency. 
 

Response 

See response to Comment ID 256-cp.001.003.  See also response 448.1.001.003.

 

Comment ID 561.001.004

Author Name: Broekstra Jason

Organization: PLM Lake and Land Management Corp. (PLM)

PRODUCT SAFETY The products used for aquatic plant management are subjected to intensive evaluation by the US

EPA before they can be registered for the purpose of controlling specific target organisms. These products are

designed, regulated, purchased and professionally applied to perform that specific purpose. In addition, these products

are regulated by the US Environmental Protection Agency under FIFRA, and further regulated by individual state

Departments of Agriculture and Departments of Natural Resources. PLM strictly adheres to recommended application

rates. All treatments are completed by or under direct supervision (if permitted by state law) of state licensed aquatic

applicators. As stated above, it is in our best interest to use the lowest amount of pesticide product per application and

to optimize the frequency of applications. 
 

Response 

See response to Comment ID 256-cp.001.003.  See also response 448.1.001.003.

 

Comment ID 563.001.003

Author Name: Hart J.

Organization:  

The proposed regulations do not offer additional benefits to the environment or public health that isn't already

established through various regulatory agencies and the FIFRA label requirements. 
 

Response 

See response to Comment ID 256-cp.001.003.
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Comment ID 576.001.005

Author Name: Sheltrown Joel

Organization: Michigan House of Representatives

The products used for aquatic plant management activities are subjected to intensive evaluation by the US EPA before

they can be registered for the purpose of controlling specific target organisms. These products are designed, regulated,

purchased and professionally applied to perform that specific purpose.

 

The State of Michigan deeply values it's lakes and small businesses; both of which are to be directly affected by these

proposed permits. Therefore, it is imperative that you consider Mr. Savin's comments, which echo many concerned lake

management companies, and act with their point of view in mind. 
 

Response 

See response to Comment ID 256-cp.001.003 and 234.1.003.007.  See also response 448.1.001.003.

 

Comment ID 584.001.001

Author Name: Moffat M.

Organization:  

My husband and I are involved in riparian restoration on our land in the Siuslaw watershed in Oregon to enhance coho

and chinook salmon runs. Every year we plant more trees, and shrubs (fence them to keep the beaver from eating

them) and whack back blackberries and scotchbroom.

 

So we know firsthand what it takes to keep the salmon runs healthy.

 

Having done this work for over 10 years now you can imagine how frustrating it is to see, just down stream, aerial

spraying of herbicides that not only float down to our own organic garden but also run off into the Siuslaw tributary

where the coho spawn and their fry hang out (for up to a year). The timber companies spray in April and October for two

years in a row after clearcutting and the benefit is about 5 feet more of tree in 30 years' time. They spray in months

when there are heavy rains and the steep slopes ensure that some chemicals MUST enter the stream. There's also a

wasting disease affecting the local deer, which may well be caused by eating the sprayed forbs. Our neighbor just

across the creek from the spraying drove her riding lawnmower into the creek that day. The other neighbors

experienced a mysterious gastro intestinal disease for some months afterwards. Their drinking water comes down from

a hillside adjacent to the spraying.

 

So for a tiny bit more profit they poison the local eco system, reduce soil health, kill native plants, encourage noxious
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weeds, pollute our air and the local streams. And they have been allowed to do this for years. It's rather like using an

atom bomb when a scalpel would do the job. Manual weed control being the scalpel, the atom bomb being aerial

spraying. I saw the spray helicopter, and it was very thorough, going over and over that clear cut for hours. And I was

watching it way above me, up a steep slope from my living room window. A chilling sight. I feel all timber company

executives should live next to their clearcuts during a spraying for a couple of days and see if they would be so cavalier

in the use of chemicals.

 

Although the above negative effects are anecdotal, I know from an EPA (our own agency) study done in Hood River,

Oregon that pesticide applications are associated with microinvertebrate die offs down stream, and from fish biologists

(such as Dick Ewing who used to run fish hatcheries) that salmon are extremely sensitive to the chemicals in herbicides

and pesticides. He saw an entire fish hatchery population wiped out after a timber company sprayed an adjacent

hillside. He also saw the fish hatchery manager silenced by his superiors.

 

We need MORE not less from the EPA. You are the ONLY body who has the clout to stand up to the special interests

of the chemical lobby and the timber companies.

 

We cannot blame them for focusing on profit rather than the good of all, which in this case is preserving a healthy food

source, salmon, and healthy air, water and soil for all life and for our own children. However, we can blame you folks if

you DO NOT stand up to them and represent the common person who doesn't have the financial resources to do so.

 

Everytime I query the wiseness of a practice on the timber company's part they always says it's legal with the EPA. Just

for your info, the entire province of Quebec has stopped the use of chemical sprays in all public forests, the BLM in

Oregon hasn't sprayed for years, and in both cases the trees are doing fine. 
 

Response 

EPA acknowledges commenter’s concern. 

 

Comment ID 614.1.001.001

Author Name: Mann Joseph

Organization: National Environmental Law Center (NELC)

Commentors welcome EPA's call for substantive input to assist the agency as it crafts permit terms to regulate the

discharge of pesticides to, over, and near the nation's oceans, lakes, and streams.  We also commend EPA for the hard

work that the agency has already done in developing its draft proposed permit.  At the same time, we respectfully

submit, the protections afforded in the draft permit can and should be strengthened so as to adequately address the

serious environmental and human health threats presented by the application of pesticides - all of which are toxic to

certain forms of life - directly to surface waters. The fact that EPA expects its draft permit to serve as a template for

state permitting efforts throughout the nation further underscores the need for a rigorous, protective approach here.

 

Commentors believe (and EPA likely agrees) that the development and issuance of robust permits under the NPDES
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program, and the assiduous compliance by dischargers with the terms of these permits, is the most effective regulatory

mechanism for achieving the primary goal of the Clean Water Act ("CWA" or "the Act"):  the restoration and

maintenance of "the chemical, physical, and biological integrity of the Nation's waters." 33 U.S.C. § 1251(a); see also

33 U.S.C. § 1251(a)(3) ("[I]t is the national policy that the discharge of toxic pollutants in toxic amounts be prohibited.").

 

 
 

Response 

EPA acknowledges commenter’s statement.

 

Comment ID 632-cp.001.002

Author Name: Avery T.

Organization:  

Vector control is very much controlled by the weather. The necessity to spray can happen very suddenly making it

impossible for a timely application for adequate control. All currently labeled pesticides have already been extensively

tested for safety and efficacy. Requiring a costly and complicated NPDES permit to follow already established label

limitations is totally unnecessary and uncalled for. 
 

Response 

See response to Comment ID 256-cp.001.003 and 234.1.001.007.  See also response 448.1.001.003.

 

Comment ID 702.1.001.002

Author Name: Caldwell George

Organization: Texas Farm Bureau (TFB)

Furthermore, the application methods and usage rates of pesticides have been thoroughly studied in the registration

process of every chemical and are clearly detailed on the label according to the Federal Insecticide Fungicide and

Rodenticide Act (FIFRA) and should not require permitting. 
 

Response 

See response to Comment ID 256-cp.001.003.  See also response 448.1.001.003.
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Comment ID 746.001.004

Author Name: Vanderplow D.

Organization:  

The proposed regulations do not offer additional benefits to the environment or public health that isn't already

established through various regulatory agencies and the FIFRA label requirements. 
 

Response 

See response to Comment ID 256-cp.001.003.

 

Comment ID 761.001.001

Author Name: Eddy N.

Organization:  

My name is Nate Eddy. I am a trained and certified aquatic applicator for Aquatic Control Inc. located in Seymour, IN. I

have been a certified applicator for 6 years. We are constantly trained by Aquatic Control, by state agencies, and by

manufacturers on the proper use of aquatic pesticides. I am tasked with the job of managing invasive aquatic vegetation

on a daily basis and consider myself an aquatic resource manager and a steward of the environment. It is highly

disturbing that I will soon be considered a polluter of the environment. I did not enter this field with the notion that one

day I would be considered a polluter. The products I use are registered by EPA and administered under FIFRA in order

to insure they are safe for aquatic use and won't persist in the environment. We use these products to control nuisance

and invasive aquatic plant and algae species, improve fishing opportunities and habitat, reduce risks to swimmers,

reduce taste, odor, and toxins in water bodies, and to improve our client's property values. 
 

Response 

EPA acknowledges the comment.  See also response 448.1.001.003.

 

Comment ID 767.001.002

Author Name: Reed C.

Organization:  

I received my BS degree from Oklahoma State University in wildlife ecology / fisheries management and am disturbed

that current court rulings are considering my companies actions as detrimental to the environment. I did not enter this

field with the notion that one day I would be considered a polluter. I receive up to date training by Aquatic Control, state
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agencies, professional organizations, and product manufacturers on the proper use of aquatic pesticides. The products

used are registered by the EPA and administered under FIFRA in order to insure they are safe for aquatic use and will

not persist in the environment. We use these products to control nuisance and invasive aquatic plant and algae species,

improve fishing opportunities and habitat, reduce risks to swimmers, reduce taste, odor, and toxins in water bodies, and

to improve our client's property values. 
 

Response 

See response to Comment ID 448.1.001.003.

 

Comment ID 771.001.003

Author Name: Borek C.

Organization:  

Products used for aquatic plant management are already subjected to an intensive, multi-million dollar approval process

by the US EPA before they can be registered. These products are designed, regulated, purchased, and professionally

applied to perform specific purposes, as deemed through the EPA's evaluation process. The proposed regulations do

not offer additional benefits to the environment or public health that aren't already established through various

regulatory agencies and the FIFRA label requirements.

 

The products used for aquatic plant management are regulated by the States Department of Agriculture, the States

Department of Natural Resources, and the U.S. Environmental Protection Agency. 
 

Response 

See response to Comment ID 256-cp.001.003.  See also response 448.1.001.003.

 

Comment ID 779.001.001

Author Name: Zink G.

Organization:  

I feel that the permitting is a good thing, but it should be known that the products we are applying have been tested for

many years and approved for use in lakes, rivers, and ponds by the EPA. I think it is funny that the real culprits are

exempt from needing permits. The products that enter the waters that are not intended for water cause more problems

than the products used in the aquatic industry. 
 

Response 
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EPA acknowledges commenter’s support for the PGP. 

 

Comment ID 793.001.002

Author Name: Meganck J.

Organization:  

The products used for aquatic plant management activities are subjected to intensive evaluation by the US EPA before

they can be registered for the purpose of controlling specific target organisms.  These products are designed, regulated,

purchased and professionally applied to perform that specific purpose. 
 

Response 

See response to Comment ID 256-cp.001.003.  See also response 448.1.001.003.

 

Comment ID 806.001.002

Author Name: Ottmann R.

Organization:  

The proposed regulations do not offer additional benefits to the environment that aren't already established through

various regulatory agencies and the FIFRA label requirements. The new regulations are repetitive and will only cost

business and consumers more time and money, without providing any additional benefits to and for the environment. 
 

Response 

See response to Comment ID 256-cp.001.003. and 234.1.001.007.

 

Comment ID 812.001.002

Author Name: Saddawi S.

Organization:  

From what I have learned, the proposed regulations do not offer additional benefits to the environment or public health

that isn't already established through various regulatory agencies and the FIFRA label requirements. 
 

Response 
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See response to Comment ID 256-cp.001.003.

 

Comment ID 815.001.003

Author Name: Miller E.

Organization:  

Please inform yourselves about the products we use and standards we must keep, about the years of research and

testing required to get a product labeled (by the EPA) for use, and about the numerous families that will be negatively

affected by this unjustified NPDES process. 
 

Response 

See response to Comment ID 256-cp.001.003 and 234.1.01.007.  See also response 448.1.001.003.

 

Comment ID 816.001.003

Author Name: Miller E.

Organization:  

There are already numerous checks in place that ensure the safety of the herbicides and algaecides we utilize. Years of

research and development and licensing requirements are all in place and are required to be there. The NPDES

permits are over the top, in fact ridiculous measures in an industry that is already overseen by the EPA, DEP and FWC. 
 

Response 

See response to Comment ID 256-cp.001.003.  See also response 448.1.001.003.

 

Comment ID 823.001.007

Author Name: Goldsby T.

Organization:  

The requirements laid out in this draft are excessive and will provide further financial burden to my company in both

labor and materials, which ultimately will increase the cost of our services that may lead to a loss of clients who are

unable to bear the increased financial burden of herbicide applications. Our company already spends to certify its

employees for pesticide application and the products that we use for aquatic plant management activities are subjected

to intensive evaluation by the U.S. EPA before they can be registered for the purpose of controlling specific target
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organisms. This draft seems to infer that our state pesticide application certifications and the EPA review of aquatic

products is inadequate. If so, the financial burden of these inadequacies should not be placed on our business through

irrelevant record keeping and annual reporting that exposes our clients confidential information. 
 

Response 

See response to Comment ID 256-cp.001.003 and 234.1.001.007.  See also response 448.1.001.003.

 

Comment ID 828.001.004

Author Name: Bryan S.

Organization: Aquatic Consultants, Inc.

The proposed regulations do not offer additional benefits to the environment or public health that aren't already

established through our current regulations. 
 

Response 

See response to Comment ID 256-cp.001.003.

 

Comment ID 828.001.006

Author Name: Bryan S.

Organization: Aquatic Consultants, Inc.

The products we use for aquatic plant management are already subjected to an intensive approval process by the US

EPA before they can be registered. These products are designed, regulated, purchased, and professionally applied to

perform specific purposes, as deemed through the EPA's evaluation process. The products used for aquatic plant

management are regulated by the States Department of Agriculture, the States Department of Natural Resources, and

the U.S. Environmental Protection Agency. 
 

Response 

See response to Comment ID 256-cp.001.003.  See also response 448.1.001.003.

 

Comment ID 837.1.001.002

Author Name: Tucci Todd
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Organization: Idaho Conservation League et al.

At the outset, we appreciate EPA's efforts to develop a permitting process designed to address the estimated 5.6 million

pesticide applications that occur annually across the United States. After carefully reviewing the draft PGP, however,

we are concerned that EPA has failed to present a reasonable regulatory process, especially because EPA's proposed

regime would not "restore and maintain the chemical, physical, and biological integrity of the Nation's waters" through

the reduction and eventual elimination of the discharge of pollutants into the nation's waters. 33 U.S.C. § 1251(a).

Indeed, the EPA's proposed regulatory regime-as outlined in the draft PGP-would actually serve to benefit the very

entities it should regulate, instead of ensuring that the new regime would bring our nation's polluters-and waterways-into

compliance with the Clean Water Act.   
 

Response 

See response to Comment ID 256-cp.001.003.

 

Comment ID 885.001.002

Author Name: Dunlap Jo

Organization: Cygnet Enterprises Inc.

The products used for aquatic plant management activities are subjected to intensive evaluation by the US EPA before

they can be registered for the purpose of controlling specific target organisms. These products are designed, regulated,

purchased and professionally applied to perform that specific purpose. Aquatic pesticides are not put in by mistake with

unknown; consequence or environmental impacts. In addition, these products are usually further regulated by the

States Department of Agriculture, the States Department of Natural Resources and the U.S. Environmental Protection

Agency. Many States in the Northeast already have an excellent and comprehensive aquatic nuisance control permit

system. These programs are administered by hard working experts that consider the protection of public health, the

protection of the natural resource from invasive and nuisance aquatic plant and algae species and the protection and

improvement of fish and wildlife habitat. Creating yet another layer of permitting and regulation will do nothing to further

protect public health or the natural resource but will certainly add to the cost of doing business in all sectors of the

industry. 
 

Response 

See response to Comment ID 256-cp.001.003 and 234.1.001.007.  See also response 448.1.001.003.

 

Comment ID 938.001.001

Author Name: Watts Brenda
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Organization: K & P Flying Service, Inc

During the stages of growing a crop, application of a chemical or fertilizer is critical to the yield of the crop being grown.

We meticulously follow the label and apply the applications according to the guidelines set forth by the manufacturer .

We precisely gauge the wind, and we constantly strive to prevent off-target drift of any chemicals or fertilizers. 
 

Response 

EPA acknowledges the manner in which the commenter manages her crop and pest problems.
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CMT - COMMENT PERIOD OR DOCKET

Comment ID 189.1.001.001

Author Name: Curtis Thomas

Organization: American Water Works Association (AWWA) and Association of California Water Agencies (ACWA)

The undersigned organizations appreciate the opportunity to comment on the agency's June 4, 2010 Federal Register

notice requesting comment on a general permit for the application of pesticides to waters of the U.S.. The undersigned

believe that this notice and comment period is especially important to water resource managers and request the agency

extend the current comment period an additional 30 days. Our organizations collectively represent utilities that supply

more than eighty percent of the nation's drinking water supply and thousands of potential permittees under the

proposed general permit structure described by this Federal Register notice.

 

The docket accompanying the June 4 notice is the first opportunity for our members to consider the specific language

included in the general permit and for them to provide input on the agency's formal policy positions regarding this topic.

We ask that the agency consider the delay many commenters experienced as a result of the technical difficulties that

postponed EPA's webcast from June 14 to June 24. The agency's comments during the webcast will certainly affect

how many commenters, including the undersigned, respond to the requests for comment posed by the agency. 
 

Response 

EPA believes appropriate time was provided for the public to comment on the draft PGP.  The NPDES regulations, at 40 CFR

§124.20(b), require EPA to provide at least 30 days for public comment on any draft permit. EPA provided 45 days for public

comment, which exceeds the minimum required by law. Also, EPA received few comments asking for an extension to the public

comment period and did receive more than 750 sets of comments within this 45 day time period.

 

Comment ID 361.1.001.009

Author Name: Brill Jan

Organization: Bayer CropScience

To the extent that the inclusion of those additional terms reflects any interpretation by the Agency of the Services

recommendations or otherwise incorporates any element of independent decision making by EPA, the Act and the

NPDES permitting regulations require the Agency to incorporate those changes only after separate public notice and

comment. This requirement is not obviated by the by the record's inclusion of "potential provisions" for consideration by

the commenting public, as those provisions do not constitute a proposal of the kind that gives the public adequate

notice of EPA's intentions or upon which it is appropriate to request public comment. 
 

Response 
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Refer to ESA Essay.

 

Comment ID 450.1.001.002

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

NAAA does want to communicate to the EPA that the timing of the comment period for this draft NPDES PGP coincides

with the most active time of the year when aerial applicators are providing services to their customers. As a result, the

number of comments the Agency receives may be far fewer than if the comment period been held in the late fall or

winter. These applicators must take care of their businesses and livelihood first by servicing their agriculture, forestry

and public health customers before commenting on regulations. The issue of requiring water permits for pesticide

applications is the most important issue to affect the aerial application industry in decades, as expressed by our national

board, as well as state and regional agricultural aviation associations throughout the country. 
 

Response 

See response to Comment ID 189.1.001.001.

 

Comment ID 453.1.001.001

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

NAAA does want to communicate to the EPA that the timing of the comment period for this draft NPDES PGP coincides

with the most active time of the year when aerial applicators are providing services to their customers. As a result, the

number of comments the Agency receives may be far fewer than if the comment period been held in the late fall or

winter. These applicators must take care of their businesses and livelihood first by servicing their agriculture, forestry

and public health customers before commenting on regulations. The issue of requiring water permits for pesticide

applications is the most important issue to affect the aerial application industry in decades, as expressed by our national

board, as well as state and regional agricultural aviation associations throughout the country. 
 

Response 

See response to Comment ID 189.1.001.001.

 

Comment ID 579.001.002

Author Name: Lanza Alexi
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Organization: Permits Branch, Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NPDES)

The short turn-around time for comments does not allow NDEP enough time to determine if other criteria might be more

suitable for those entities required to file NOI's. 
 

Response 

See response to Comment ID 189.1.001.001.

 

Comment ID 712.2.001.004

Author Name: Baus Terry

Organization: Department of Public Works,  City and County of Denver, Colorado

F. EPA has provided a very short time for public comments on such an important issue. We are in the midst of a very

busy natural resource management season and it is a challenge to compile comments during this time. It is difficult to

fully review the lengthy draft permit and submit comments in order to help EPA create the least costly, most cost-

effective or least burdensome alternative that achieves the objectives of the rule. It is nice that EPA consulted with the

states; however, as the requirements will be "flowed down" to local governments who will bear the burden of this

regulatory approach, the consultation process has been inadequate. 
 

Response 

See response to Comment ID 189.1.001.001.

 

Comment ID 791.001.005

Author Name: Donahoe J.

Organization: Aquatic Weed Control

I would also urge the EPA to have a second comment period after some of the changes have been made. The current

rules will also make unfair business practices since not all aquatic applicaion companies will be required to do these

new npdes rules. 
 

Response 

See response to Comment ID 361.1.001.009.
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Comment ID 939.001.003

Author Name: Russell Russell

Organization: Pennsylvania Department of Agriculture

Request to extend the comment period 

 

Due to the impact on Pennsylvania pesticide application businesses and landowners we feel it is important for all

impacted parties to be given adequate time to comment on this proposed permit, and would request an extension of the

comment period.   
 

Response 

See response to Comment ID 189.1.001.001.
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MISC - MISCELLANEOUS COMMENT

Comment ID 169.001.001

Author Name: Henry D.

Organization:  

I am a parent and a resident of Eugene. I am concerned whenever anybody uses pesticides or herbicides without doing

a scientific study fist to see if there may not be a less harmful method. I don't think that chemicals should ever be used

near water. 
 

Response 

The Pesticide General Permit includes technology based and water quality based effluent limitations, monitoring, planning,

corrective action, and recordkeeping and reporting requirements that are designed to provide resource protection consistent with the

statutory and regulatory provisions of the CWA. As the fact sheet to the permit describes (section III, 2.0), the requirements in this

permit result in water quality protection beyond what is already required under the FIFRA label. Comments regarding pesticide use

registration under FIFRA are outside the scope of this permit. 

 

Comment ID 169.001.003

Author Name: Henry D.

Organization:  

Pesticides don't belong in water, or in animals. People are just fancy animals. Thank you for protecting future

generations. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 173.001.002

Author Name: Foshay A.

Organization:  

We have two creeks that run from that reforested land through our property and directly into the McKenzie River. The

McKenzie merges with the Willamette River in Eugene and runs through a lot of farm land, gathering toxins as it goes,
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before it reaches Portland and the Columbia River. The USGS consistently test for pesticides in the Willamette River in

Portland and they find pesticides every time.

 

I grew up in Dayton, Oregon. It's a small town near the Willamette River. We lived on an acre with filbert orchards on

two sides of our property and a creek running between our property and the filbert orchards. Every year we would hear

the crop dusters flying down over the house and spraying the trees with pesticides. My parents still live there and there

are still filbert orchards there. There are also wine grapes that need herbicides and pesticides. The orchard runs right

up to the edge of the creek. Those pesticides are dropping directly into the water and affecting whatever lies down

stream. 
 

Response 

See response to Comment ID 169.001.001.

 

Comment ID 192-cp.001.001

Author Name: Ryzin M.

Organization:  

Alternatives to pesticide use should be formally considered before any permit is issued. Alternatives could include

mechanical removal, traps, natural enemies and plant-based repellents. These alternatives would not pollute

neighboring water supplies and would not negatively impact fish and wildlife populations and the quality of drinking

water. The goal should be to eliminate pesticide use, with use of pesticide only permitted after all alternatives have

been thoroughly investigated and then only under strict control and tight monitoring.

 

Activities that are only possible given a widespread application of pesticide near our public waterways should simply not

be allowed to continue. The cost to our waterways and natural environment is simply not worth it.

 

I want to pass a clean, healthy Oregon to my children. 
 

Response 

See response to Comment ID 169.001.001.

 

Comment ID 197-cp.001.001

Author Name: Anonymous Anonymous

Organization:  

As a citizen I believe it is of utmost importance to cease pesticide use as quickly as possible. Public agencies are the
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first to set the bar and then follow with education and enforcement. The EPA must stop pesticide application near our

nations waterways to ensure we are moving as quickly as possible towards clean water sources. 
 

Response 

See response to Comment ID 169.001.001.

 

Comment ID 199-cp.001.001

Author Name: Patterson Dale

Organization: Cedar Butte Air Inc.

My comments come from having twenty five years experience in this business of aerial application. I have seen the

technology grow that allows for a greatly improved accuracy in the application of agriculture protection chemicals. The

nature of our business is the rapid response of a grower's needs. I would hope that we wouldn't have regulations that

hinder that response. I am also a grower and therefore have a viewpoint on both sides of this business. One point that

may be overlooked in the modern world of aerial application is that this is not a cheap business to get into or stay in.

The nonprofessional or sloppy operator does not last in this business. 
 

Response 

See response to Comment ID 201.1.001.002.

 

Comment ID 210.001.002

Author Name: Storm Ralph

Organization: Storm Spraying Service

Controlling spray drift is the most important factor to consider when treating crops. It should be a top concern for any

professional aerial applicator. In our industry there are safety and efficency procedures that all aerial applicators use to

control drift. The simplest being that you are aware of the wind and the products tendancies and the conditions where

spray is prone to drift. Our company also has been a long time member of our national and state associations whose

goal is the long term viability of aerial application . The professional aeiral applicators care more about spray drift than

anyone because a bad reputation is detrimental to the industry as a whole, not just to our companies. During the off-

season the majority of operators including my company participate in the PAASS program and Operation S.A.F.E .

which ensures that spray patterns and operating procedures are correct for getting off all off the product onto the target

areas only . These programs have been endorsed by the EPA and have reduced drift claims substaintly since inception

. 
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Response 

See response to Comment ID 307.1.001.003.

 

Comment ID 215.001.001

Author Name: Mccune M.

Organization: Lake Management Services, LP

As a small business with 26 employees and 12 dependents, I am finding it more and more difficult to continue in

business and, at the same time, provide a quality work atmosphere and benefits for my employees due to ongoing

governmental concerns which have little to do with the services we provide. It always amazes me how the government

can change the rules to impact so many at the fault of so few.  

 

In the 30 years, we have had zero violations and have a sterling reputation in and around the Greater Houston area.

We treat approximately 4,000 acres per year from February through December. We use small john boats with 30 gallon

electric pump sprayers and backpack sprayers.  

 

Our customer base is primarily residential and commercial including homeowner associations who, by the way, will find

it extremely troublesome to know that we are so severely handcuffed by regulations. They depend heavily on us to

maintain their waterways which, in turn, have a major impact on the value of their property. We keep excellent

application records and are checked for accuracy every year by the Texas Dept. of Agriculture. Every one of our

employees in the field MUST become a certified licensed applicator even though Texas law does not require this. 
 

Response 

See response to Comment ID 201.1.001.002.

 

Comment ID 229-cp.001.001

Author Name: Haldenby Roger

Organization: Plains Cotton Growers, Inc.

Plains Cotton Growers, Inc. fully supports and endorses the comments being submitted by National Cotton Council of

Memphis TN regarding Docket No. EPA-HQ-OW-2010-0257. We appreciate the opportunity to submit these comments. 
 

Response 

EPA acknowledges the comment.
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Comment ID 234.1.001.006

Author Name: Rodgers, Jr. J.

Organization: Clemson University

The NPDES General Permit forces water resource managers in the US that choose to use pesticides to control invasive

species or to restore usages of that water resource to become "polluters." This will commence the slow death of this

profession. How many young scientists will want to choose or volunteer to become professional "polluters"? 
 

Response 

See response to Comment ID 201.1.001.002.

 

Comment ID 234.1.001.008

Author Name: Rodgers, Jr. J.

Organization: Clemson University

This permit will necessarily be a "living" document since all situations and contingencies that it is expected to

encompass cannot be anticipated and court challenges are likely. 
 

Response 

EPA disagrees with the comment. The PGP is a general permit for point sources discharges from the application of pesticides to

Waters of the United States for four specific pesticide use patterns (See Section 1.1.1 of the permit).  EPA believes the four specific

pesticide use patterns in the final PGP encompass the vast majority of pesticide activities requiring NPDES permit coverage.

Through the use of pest management measures to meet the technology-based effluent limitations,  EPA has provided a reasonable

amount of flexibility to permittees to address their respective needs and situations while ensuring compliance with the CWA. For

those Operators that discharge to Waters of the United States and do not fall under the eligibility requirements of the PGP can apply

for an NPDES individual permit.

 

Comment ID 234.1.001.020

Author Name: Rodgers, Jr. J.

Organization: Clemson University

Are we forgetting that pesticides are designed to kill pests? The CWA protects all species and does not designate
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pests. A pest in some parts of the US (e.g. Spartina in Washington state) is a very desirable species in other parts. 
 

Response 

The CWA establishes the basic structure for regulating discharges of pollutants into waters of the United States and regulating

quality standards for surface waters.  This permit provides coverage for pesticide discharges to ensure these discharges are made

consistent with the goals and requirements of the CWA.

 

Comment ID 243.1.001.005

Author Name: Heiderscheidt Cory

Organization: Heiderscheidt Aerial LLC

Our industry is not here to cause harm to the environment. We are here to lend a hand in providing our country with the

highest quality crop to meet the huge demand. We are here to assist in the eradication phase of the pest management

cycle. If the NPDES Permit for pesticide applications does pass, please take our concerns into account. Revisions need

to be made and some sections need to be better defined. Unfortunately all pesticide applicators cannot be lumped

together. This could make it nearly impossible for us to continue to provide a very valuable service to the Agricultural

Community. 
 

Response 

See response to Comment ID 201.1.001.002.

 

Comment ID 247.1.001.003

Author Name: Shelley Rodney

Organization: Whirlwind Aviation Inc.

Our clients already employ a crop consultant. This consultant walks the fields and tells the farmer what pesticides he

recommends. The decision-making entity lies in these two people, the farmer and his consultant, not the applicator. It

isnot uncommon for an applicator to apply pesticides to a field he has never set foot in, to a pest that he has never

seen. The applicators are contracted to discharge the prescribed pesticide to the target area in the most effective and

professional manner. We are not contracted, or licensed, to prescribe the pesticides being applied. We do not have

control over the timing of these applications. Our control begins and ends with the actual dispensing of the pesticide.  
 

Response 

Please refer to PGP Comment Response Structure Essay.
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Comment ID 251.1.001.004

Author Name: Marks Nicole

Organization: Town of Carolina Shores, Carolina Shores, North Carolina (NC)

Being a coastal community and mostly within a Pine Forest, we rely on grassed or vegetation swales for our storm

water control and retention ponds, the possibility of stagnant and swampy waters is prevalent in the area and has the

potential for breeding of mosquitoes, which in turn would become a health problem that we would like to prevent

 

The recent past has brought both new and old mosquito diseases to the public/interest, mainly EEE and WNV. Public

Health officials have been following these issues with the hope of finding a resolution. We all understand that the

mosquito plays a major role in spreading these diseases. At a point where we are fighting these diseases, it seems hard

to understand why an agency would want to place barriers in the way of controlling and/or ratification of the diseases. 
 

Response 

See response to Comment ID 201.1.001.002.

 

Comment ID 256-cp.001.002

Author Name: Moesler A.

Organization:  

Data should be collected so as to make it useful in determining future TMDL limits and remediation, if needed 
 

Response 

The PGP includes reporting and recordkeeping requirements for significant pesticide applications as a way for the Agency to be

able to assess compliance with NPDES requirements as well as to gather key data for evaluating whether or not such discharges are

causing deleterious effects on water quality.  EPA may, based on future data, determine additional information is necessary to

determine appropriate effluent limits based on TMDLs or to gather additional data for purposes of calculating TMDLs.

 

Comment ID 260-cp.001.002

Author Name: Cotsenmoyer Eric

Organization: Lake County Florida Mosquito and Aquatic Plant Management, Lake County, Florida (FL)
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Also please find attached a file from AERF and their comments to the NPDES rule. I also agree with their responce and

woudl be greatful if you consider in the development of your rule. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 267.1.001.011

Author Name: Carlson Douglas

Organization: Indian River Mosquito Control District

IRMCD does not believe that the court-mandated requirement of NPDES permitting for pesticide applications will result

in increased environmental benefits due to the fact that, based on 2000- 2001 EPA Market Estimates, over 85% of

pesticide expenditures in the Unites States would be exempt from this permit. 
 

Response 

EPA disagrees that the PGP will not provide additional environmental protection. The PGP will minimize the discharge of

pesticides to waters of the United States through Pest Management Measures that would further limit the potential for adverse

health and mortality to aquatic wildlife. Although current data and information are insufficient to identify the extent or potential

magnitude of benefits that will result from reducing pesticide loads to waters of the United States, information gathered during the

permit term may enable such an effort in the future.

 

Comment ID 267.1.001.012

Author Name: Carlson Douglas

Organization: Indian River Mosquito Control District

We do, however, believe the EPA has developed a permit which is manageable for governmental mosquito control

programs charged with protecting the health and welfare of the taxpaying public. It is our preference that the process

allows for "adaptive management" so that mosquito control programs can use their best professional judgement to

improve their practices in regard to pesticide applications. We view incorporating "technology based" limitations rather

than strict numeric values as a very positive component of this complex process. 
 

Response 

EPA acknowledges commenter’s support for the PGP.
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Comment ID 268.1.001.006

Author Name: Deschamps Timothy

Organization: Central Massachussetts Mosquito Control Project (CMMCP)

West Nile Virus (WNV) has extended the control season in the Northeast by up to six weeks. Isolations of disease can

be found as late as mid-October. Previously our spray operations ended around Labor Day. Eastern Equine

Encephalitis (EEE) has expanded its typical range in southeastern Massachusetts to include northeastern

Massachusetts and southern New Hampshire, as well as Connecticut into southern Massachusetts. In any typical year

we can see anywhere from single isolations to multiple ones of both viruses, and in concurrent areas. 
 

Response 

EPA appreciates the information provided by the commenter.

 

Comment ID 270-cp.001.006

Author Name: Comment Public

Organization:  

I want to express my strong endorsement and approval of the comments made by the aquatic organizations throughout

the U.S. such as RISE, AERF, etc. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 278-cp.001.001

Author Name: Fusssell Ed

Organization: Florida Keys Mosquito Control District

I would like to review comments regarding NPDES 
 

Response 

The submitted comments and the response to comment document for the NPDES PGP are available in the Docket ID No. EPA-HQ-
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OW-2010-0257 at regulations.gov.

 

Comment ID 281.1.001.033

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

UPI also endorses all comments submitted by the Aquatic Ecosystem Restoration Foundation (AERF), the Aquatic

Plant Management Society (APMS), Croplife America, The Edison Electric Institute's Vegetation Management Task

Force, the Mosquito Control Association of America (AMCA) and the Weed Science Society of American (WSSA) that

are applicable to the use of aquatic pesticides into, over or near U.S. waters.  
 

Response 

EPA acknowledges the comment.

 

Comment ID 282.1.001.008

Author Name: Tolar Bryan

Organization: Georgia Agribusiness Council (GAC)

Providing consistency with the requirements of product labels and reducing needless paperwork would be important

steps in the right direction. Killing jobs and harming crop and forestry by discouraging pesticide applications for fear of

environmental advocate litigious retaliation is not in the best interest of our country or our economy. 
 

Response 

See response to Comment ID 201.1.001.002. In the final permit, EPA has clarified the requirements and reduced the paperwork

burden to applicators based on comments received (See response to Comment ID 210.001.001). Comments on FIFRA labeling are

outside the scope of this permit.

 

Comment ID 285.001.001

Author Name: Holme Brie

Organization: Portland Water District,  Maine

I urge the EPA to make the general permit permit for the application of pesticides to waters in the United States as

strong and inclusive as possible, and to protect public health and the environment from adverse impacts caused by

PGP Responses to Comments Miscellaneous comment

21410/31/2011 04:04 PM EDT



 

pesticide applications to water bodies. 
 

Response 

The final PGP is consistent with the CWA statutory and regulatory requirements and the Agency believes that the PGP provides a

legally and technically sound permit that provides additional environmental protection at a reasonable cost.

 

 

Comment ID 292.1.001.008

Author Name: Lewis Trent

Organization: PondMedics Incorporated, North Texas Hydrologists, Incorporated

The comments I support are from the following organizations: WSSA, RISE, CLA, AERF and APMS. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 308.001.002

Author Name: Pederson Jennifer

Organization: Massachusetts Water Works Association

Public water suppliers are greatly concerned about potential threats to their supply; therefore, we ask that permitees be

required to provide direct notice to the public water supplier if pesticides/herbicides are applied anywhere within the

watershed of a surface water supply or within the Zone 1 or 2 of a groundwater supply. 
 

Response 

See response to Comment ID 684.1.001.002.

 

Comment ID 317.1.001.003

Author Name: Johnstone Richard

Organization: Integrated Vegetation Management (IVM) Partners, Inc.
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Consultation

 

IVM Partners is presently documenting plant community changes on electric and gas ROW near Columbia and

Annapolis, Maryland to compare IVM management versus routine mechanical cutting of vegetation. We offer to host an

IVM and Ecosystem Management Workshop for EPA in October 2010 to give the Agency an opportunity to review and

compare the results of ROW best management practice techniques versus routine maintenance cutting in upland and

wetland ecosystems, and see a demonstration of the technology and methods that can meet the goals of the Clean

Water Act without restrictive regulations. 
 

Response 

EPA appreciates the commenter’s offer.

 

Comment ID 321.1.001.013

Author Name: Zickert Cory

Organization: Wisconsin Lake and Pond Resource LLC

Providing our industry with some scientific data to back up the need for all the reporting and the thresholds would be a

step in the right direction for us to begin to understand the need for this permit. 
 

Response 

The CWA section 401(a)(2) states, “[t]he Administrator shall prescribe conditions for [NPDES] permits to assure compliance with

the requirements of paragraph (1) of this subsection, including conditions on data and information collection, reporting, and such

other requirements as he deems appropriate.” EPA is authorized to include permit conditions like the requirement to develop a

PDMP, report and document adverse incidents and annual reporting, under sections 402(a)(2) and 308 of the Act. Furthermore,

these PGP requirements are consistent with and comply with 40 CFR Part 122, which provides all requirements that must be

included in an NPDES permit. These provisions are incorporated consistent with the requirement for permit writers to develop

permit terms using best professional judgment. Since the Sixth Circuit Court’s decision, EPA has been working closely with states

(as co-regulators) and other stakeholders (e.g., numerous industry and environmental groups) to develop this permit with the

following goal:  1) not causing undue burden upon pesticide applicators; 2) not including redundant requirements from those

already in effect under existing laws, regulations, and permits; and 3) providing a permit that complies with the CWA statutory and

regulatory requirements. Working with these states and stakeholders provided EPA with the information necessary to develop a

permit that minimizes the burden, while complying with the environmental protection measures required under CWA. See also

response to Comment ID 483.1.001.001.

 

Comment ID 331.1.001.024
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Author Name: Rauscher Kenneth

Organization: Michigan Department of Agriculture (MDA)

MDA strongly encourages EPA and state lead agencies that implement NPDES programs to provide comprehensive

and continuous training to the regulated community. MDA offers assistance and can help with communication and

training through use of our regulatory lists of certified pesticide applicators and licensed businesses and approving

training events for continuing education credits where appropriate. 
 

Response 

EPA plans to provide a variety of outreach on this permit in coordination with other stakeholders.

 

 

Comment ID 332.1.001.004

Author Name: Nunley Jeff

Organization: South Texas Cotton and Grain Association, Inc.

In closing, we iterate our support for the comments and recommendations submitted by the National Cotton Council. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 360.1.001.001

Author Name: Diehl Ted

Organization: North Side Canal Company, Ltd.

I represent the North Side Canal Company and its operation of delivering irrigation water to 155,000 acres of irrigated

land.  I am writing in response to EPA's proposed NPDES General Permit for aquatic herbicides. 

 

I have been manager for forty-one years and have seen the use of both mechanic and herbicides for aquatic weed

control of 1400 miles of canals and laterals. The Company has been in operation over 100 years and the only serious

problems were two employees death during mechanical method of aquatic weed removal.  This year 2010 nearly all of

our canal system has been treated for aquatic weed control and most of the canal banks have been mowed or sprayed

for terrestrial control.  I offer the following comments concerning the NPDES General Permit for the application of

pesticides discharge to waters of the United States (U.S.):   
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Response 

EPA acknowledges the comment.

 

Comment ID 361.1.001.001

Author Name: Brill Jan

Organization: Bayer CropScience

Bayer CropScience LP (Bayer) is a supplier of products to the applicator community that is impacted directly by the new

permitting requirements. As such, we strongly support those comments submitted by our customers using our relevant

products either individually, or through their respective companies and representative Trade Associations including the

American Mosquito Control Association (AMCA), CropLife America (CLA) and Responsible Industry for a Sound

Environment (RISE).  
 

Response 

EPA acknowledges the comment.

 

Comment ID 362.001.001

Author Name: Stewart Tim

Organization: Four Seasons at Chester Condominium

We are a retirement community of 120 homes located in Chester New Jersey.  The State of NJ, the Township of

Chester and the Developer approved and installed a two acre decorative pond to handle drainage at the entrance to our

community. We currently pay a fair annual fee for a capable firm to monitor and maintain that pond.  No boating,

swimming or recreation is allowed in the pond.  
 

Response 

EPA acknowledges the comment.

 

Comment ID 364.1.001.002

Author Name: Schmidt J.

Organization:  
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As a matter of brief personal background, I earned my BS degree in Environmental Aspects of Conservation in 1974

from the University of Wisconsin- Milwaukee. During that era of increased environmental awareness, the focus of my

studies and interests were in aquatic ecology and natural resource management. Upon graduation, I was fortunate to

secure a position with Applied Biochemists, Inc. a company involved in both the manufacture and application of EPA

registered aquatic herbicides and algaecides for over 40 years. During the course of my 36 year career in this industry, I

have had a wide range of job responsibilities including: managing and providing contract commercial aquatic pesticide

application services, participating in research and development work for pesticide registration, consulting on aquatic

pesticide application projects of varying magnitudes, engaging with professional / industry organizations involved in this

discipline and stewarding the sales and marketing of registered EPA products through the various channels of trade

and end-users.

 

I am a Past President of the Aquatic Plant Management Society (APMS) as well as the Midwest Chapter of that

organization. I have also actively participated as a corporate member and delegate on the Responsible Industry for a

Sound Environment (RISE) Aquatics Committee as well as with the Aquatic Ecosystem Restoration Foundation (AERF)

Board. With respect to this current issue, I have been engaged with our industry's legal actions and regulatory

comments since the 2001 Talent Decision up through the 2009 6th Circuit Court decision. I share my industry

colleagues' concerns and proactive comments on the Draft PGP, many of whom have responded either individually or

through these respective organizations. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 364.1.001.025

Author Name: Schmidt J.

Organization:  

Thank you for the opportunity to personally and professionally comment on the NPDES PGP. I trust these will be taken

into consideration along with those received from other individual colleagues and the professional organizations

representing this industry (RISE & AERF) such that a significantly modified and workable final version of the PGP is

adopted to ensure these management operations will be able to continue uninterrupted in the 2011 season. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 365.1.001.002

Author Name: De Yong Ron
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Organization: Montana Department of Agriculture

Montana consists of 147,042 total square miles, with 1,490 square miles of water. Nearly a third of the state, over 30

million acres, is managed by state and federal agencies. There are 5.5 million acres of state trust lands, 320 fishing

access sites, 67 wildlife management areas, ten National Forests consisting of nearly 16 million acres, over 8 million

acres managed by the Bureau of Land Management, two National Parks representing over 1 million acres, ten National

Wildlife Refuges, and 100,000 acres of surface water managed by the Bureau of Reclamation. Montana is a

headwaters state, and is the only state to supply water to three oceans. 
 

Response 

EPA appreciates the information given by the commenter.

 

Comment ID 368-cp.001.001

Author Name: Anonymous Anonymous

Organization:  

Hey, I've just found a new use for lawyers! They would make the greatest pesticide! And then we could conserve the

rest of our resources! 
 

Response 

EPA acknowledges the comment.

 

Comment ID 369-cp.001.001

Author Name: Anonymous Anonymous

Organization:  

Hey, I could use this guy to rake algae out of ponds and lakes! I am sure that he would see the light at the end of the

tunnel some day! 
 

Response 

EPA acknowledges the comment.

 

Comment ID 374.001.001
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Author Name: Hogan Leland

Organization: Utah Farm Bureau Federation (UFBF)

The Utah Farm Bureau Federation is Utah's largest general farm organization representing more than 28,000 member

families. Through our in depth grassroots policy development process, we represent the interests of the state's farmers,

ranchers, rural communities and many consumers on a broad range of important issues and topics.

 

Utah Farm Bureau appreciates the opportunity to participate in the ongoing U.S. EPA process relating to the NPDES

Pesticides General Permit (PGP) for Point Source Discharges to the Waters of the United States from the Application of

Pesticides. After careful review of the draft permit and fact sheet, we would like to offer the following comments,

observations and suggestions: 
 

Response 

EPA acknowledges the comment.

 

Comment ID 374.001.008

Author Name: Hogan Leland

Organization: Utah Farm Bureau Federation (UFBF)

Again, we are appreciative of the opportunity to comment and hope you will find our comments and suggestions useful

in improving the final permit. As noted earlier, our leadership in Utah's agriculture industry and partnership with the Utah

Department of Environmental Quality and the U.S. Environmental Protection Agency through voluntary, incentive-based

initiatives has met with historic success in Utah. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 376.1.001.001

Author Name: Joslin Robinson

Organization: American Soybean Association (ASA)

These comments are submitted on behalf of the American Soybean Association (ASA), in response to the

Environmental Protection Agency's (EPA) draft permit for point source discharges from pesticide applications. ASA

represents 22,500 producer members on national issues of importance to all U.S. soybean farmers.
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As a member of the Pesticide Policy Coalition (PPC), ASA would also like to associate ourselves with comments

submitted by the PPC. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 377.1.001.001

Author Name: Stine James

Organization: National Rural Electric Cooperative Association (NRECA)

The National Rural Electric Cooperative Association (NRECA) submits the following comments on EPA's Draft National

Pollutant Discharge Elimination System (NPDES) Pesticide General Permit for Point Source Discharges From the

Application of Pesticides 75 Fed. Reg. 31,775-85 (June 4, 2010). The proposed general permit will apply in all states

where EPA is the permitting authority and will be immediately available to member cooperatives in these locations.

However, a number of our cooperative members operate in states that have been delegated the authority to operate

their own NPDES programs (and would not be covered by the proposed federal general permit) these states are likely

to use the federal permit as a model when they develop their own general permits under the Clean Water Act.

 

As EPA points out in the proposal, the need for a general permit stems primarily from the Sixth Circuit Court of Appeals

decision in National Cotton Council of America v. EPA, 553 F.3d 927 (6th Cir. 2009). See 75 Fed. Reg. 31,780 col. 1.

When the court's stay of its mandate ends on April 9, 2011, NPDES permits will be required in all states for point source

discharges of biological pesticides and of chemical pesticides that leave a residue. NRECA's members therefore have a

very broad interest in this proposal; not just those that operate facilities in the states where the general permit will apply

as soon as it is issued but also in the states that are likely to use the federal general permit as a basis for developing

their own general permits.

 

NRECA is the national service organization for 912 not-for-profit electric cooperatives, public power districts, and public

utility districts that provide retail electric service to more than 42 million consumers in 47 states. Retail sales from these

systems account for approximately 12 percent of all electricity used in the United States. NRECA members include

consumer-owned local distribution cooperatives - the vast majority - and 66 generation and transmission cooperatives

(G&Ts) that supply wholesale power to member distribution systems. Distribution cooperatives and G&Ts share an

obligation to provide safe, reliable, and affordable electric service. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 393.1.001.009
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Author Name: Corey Fred

Organization: Tribal Pesticide Program Council (TPPC)

Looking beyond the specifics of the General Permit and our concerns, the TPPC understands that this Permit is

intended to provide coverage for certain point source discharges not covered by an authorized National Pollution

Discharge Elimination System (NPDES) permit program. In a number of cases, states have secured this authority from

the EPA whereas most Indian tribes have not. Although there are some tribes which would prefer to obtain this

authority, they are hamstrung by a treatment-as-a-state (TAS) process that has been mismanaged by the Agency for

years and identified as such by a 2005 General Accounting Office (GAO) that called out the process for its

shortcomings. In the case at hand, a tribe would require a positive TAS finding by EPA before it could obtain regulatory

authority over the NPDES program.

 

In its 2005 report, the GAO provided a comprehensive overview of EPA's performance in reviewing tribal requests to

obtain TAS under the Clean Air Act, Clean Water Act, and Safe Drinking Water Act. Broadly speaking, the GAO found

that the EPA did not have a written strategy establishing overall timeframes for reviewing tribal TAS requests and that

the TAS process lacked any clear transparency. For these findings, the GAO issued subsequent findings and

recommendations to help improve the TAS process which has caused many tribal applications to linger for up to four

years before being approved.

 

Although former EPA Deputy Administrator Marcus Peacock issued a January 23, 2008 memorandum claiming that the

Agency subsequently established a formal strategy for reviewing tribal TAS applications, the TPPC is unconvinced that

the criticisms and subsequent recommendations made by the GAO have been adequately addressed by the EPA. Most

notably, the Agency strategy fails to include specific deadlines by which the EPA must adhere to with respect to future

TAS applications. The TPPC therefore recommends that the Agency develop a strategy that specifically responds to

and meets those recommendations made by the GAO concerning the TAS process. 
 

Response 

Comments concerning the treatment-as-a-state (TAS) process are outside the scope of this permit.

 

Comment ID 424.1.001.012

Author Name: Hensley Steven

Organization: USA Rice Federation

USA Rice does not believe rice farmers generally are subject to the Draft Permit. Nevertheless, circumstances could

arise in which members of USA Rice may seek permit coverage.  
 

Response 
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The PGP provides coverage for discharges to Waters of the United States under four use patterns

 

Specifically, the final PGP, consistent with the permit as proposed, covers the discharge of pesticides (biological pesticides and

chemical pesticides which leave a residue) to Waters of the United States resulting from the following use patterns: (1) Mosquito

and Other Flying Insect Pest Control; (2) Weed and Algae Control; (3) Animal Pest Control; and (4) Forest Canopy Pest Control as

summarized below: 

 

Mosquito and Other Flying Insect Pest Control

This use pattern includes the application, by any means, of chemical and biological insecticides and larvicides into or over water to

control insects that breed or live in, over, or near Waters of the United States.  Applications of this nature usually involve the use of

ultra low volume sprays or granular larvicides discharged over large swaths of mosquito breeding habitat and often are performed

several times per year. 

 

Weed and Algae Pest Control

This use pattern includes the application, by any means, of contact or systemic herbicides to control vegetation and algae (and plant

pathogens such as fungi) in Waters of the United States and at water’s edge, including ditches and/or canals.  Applications of this

nature typically are single spot pesticide applications to control infestations or staged large scale pesticide applications intended to

control pests in several acres of waterway.  Pesticide applications in a treatment area may be performed one or more times per year

to control the pest problem. 

 

Animal Pest Control

This use pattern includes the application, by any means, of pesticides into Waters of the United States to control a range of animal

pests for purposes such as fisheries management, invasive species eradication or equipment operation and maintenance.

Applications of this nature are often made over an entire or large portion of a waterbody as typically the target pests are mobile.

Multiple pesticide applications to a waterbody for animal pest control are often made several years apart.

 

Forest Canopy Pest Control

This use pattern includes pest control projects in, over, or to forest canopies (aerially or from the ground) to control pests in the

forest canopy where Waters of the United States exist below the canopy.  Applications of this nature usually occur over large tracts

of land, and are typically made in response to specific pest outbreaks.  EPA understands that for this use pattern pesticides will be

unavoidably discharged into Waters of the United States in the course of controlling pests over a forest canopy as a result of

pesticide application.  These pests are not necessarily aquatic (e.g., airborne non-aquatic insects) but are detrimental to industry, the

environment, and public health.  Note: EPA recognizes that mosquito adulticides are applied to forest canopies, and this application

is covered under the “Mosquito and Other Flying Insect Pest Control” use pattern.

 

 If members of USA Rice fall under the above circumstance, they may seek coverage under the PGP.

 

Comment ID 439.1.001.006

Author Name: Ferguson Joseph
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Organization: DeAngelo Brothers, Inc.

DBI urges the EPA to review and adopt the recommendations made by Responsible Industry for a Sound Environment

("RISE") in its comments submitted to the EPA on this issue.  
 

Response 

EPA acknowledges the comment.

 

Comment ID 443.1.001.016

Author Name: Anonymous Anonymous

Organization:  

We endorse all comments submitted by the Aquatic Plant Management Society (APMS), the Aquatic Ecosystem

Restoration Foundation (AERF), the Weed Science Society of American (WSSA), the Mosquito Control Association of

America (AMCA), the Society of American Foresters (SAF) that are applicable to the use of aquatic pesticides and the

four use categories the EPA has established. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 448.1.001.001

Author Name: Godbout Kevin

Organization: Weyerhaeuser Company

By our membership association, we support the comments submitted by the National Alliance of Forest Owners (NAFO)

and the National Council for Air and Stream Improvement (NCASI).  
 

Response 

EPA acknowledges the comment.

 

Comment ID 449.1.001.011

Author Name: Ihnen Darrin
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Organization: National Corn Growers Association (NCGA)

The NCGA also fully supports the comments made by the Pesticide Policy Coalition (PPC) on this issue.  
 

Response 

EPA acknowledges the comment.

 

Comment ID 450.1.001.001

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

NAAA is affiliated with the National Agricultural Aviation Research & Education Foundation, (NAAREF) through which

we contribute research and educational programs that focus on enhancing the efficacy, security and safety of all

aspects of aerial application. This work has yielded technology improvements and professional standard operating

procedures that NAAA members voluntarily apply to their daily work. These mirror many of the provisions of the

technology-based effluent limitations of EPA's proposed NPDES pesticide general permit (PGP), including equipment

inspection and preventative maintenance; spill prevention, control and clean-up; sprayer system calibration and use of

enhanced spray drift reduction techniques; pesticide safety considerations; appropriate flying techniques to avoid off-

target application; and site-specific hazard considerations and go/no-go meteorological decision making. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 450.1.001.005

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

EPA faces a difficult task in drafting a PGP for pesticide applications "to or over, including near, waters of the U.S." We

credit EPA for inviting NAAA and other affected parties to meet with Agency officials from the Office of Water, Office of

Pesticide Programs and Office of General Counsel during the months leading up to the publication of this draft PGP.

We appreciate the opportunity we had to provide EPA with demographic, economic and other information about our

industry, express concerns, ask questions, and gain insight on the Agency's perspective on various aspects of the PGP. 
 

Response 
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EPA acknowledges the comment.

 

Comment ID 450.1.001.022

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

NAAA supports the position established by other organizations (e.g., American Mosquito Control Association, RISE). 
 

Response 

EPA acknowledges the comment.

 

Comment ID 450.1.001.028

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

Education and safety initiatives are another critical component of on target application. NAAA has appreciated its

relationship with the EPA on a number of key educational efforts to strengthen applicator professionalism. For example,

EPA has provided funds to NAAREF's Professional Aerial Applicators' Support System (PAASS) stewardship program.

The goals of PAASS are to reduce the number of aviation accidents and drift incidents associated with the aerial

application of crop protection products. These goals are best achieved by providing advanced educational opportunities

for all pilots and pilot-operators active in the industry. The PAASS program provides new curricula to agricultural pilots

each year on methods to follow to mitigate pesticide drift and is presented to approximately 1,800 aerial applicators

each year nationwide. The PAASS program's success in the area of drift reduction is reflected in data collected through

surveys conducted by the Association of American Pesticide Control Officials (AAPCO). AAPCO conducted a pesticide

drift survey in 1999, which covered the years 1996- 1998, and another survey in 2005, which covered the years 2002-

2004. The first survey showed that the confirmed aerial drift complaints for the years 1996, 1997 and 1998 were 342,

280 and 378, respectively. This yields an annual average of 333 complaints for the period covered by the survey. The

second survey indicated that the years 2002, 2003 and 2004 resulted in 244, 237 and 260 complaints, respectively. The

annual average for these years is 247. A comparison of these surveys indicates a reduction in the three-year average of

confirmed aerial drift complaints from 333 in the 1999 survey to 247 in the 2005 survey-a decrease of 26 percent. The

PAASS program began after the 1998 aerial application season, and the corresponding decrease in confirmed drift

incidents indicates a definite improvement in terms of mitigating drift within the industry through the use of education

and technology.

 

NAAA also works to promote safety and responsibility in the aerial application industry through initiatives like Operation

S.A.F.E. Operation S.A.F.E.-which stands for Self-Regulating Application & Flight Efficiency-is a program that provides

professional analysis of aerial applications. At the backbone of Operation S.A.F.E. are the Professional Application
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Analysis Clinics-or Operation S.A.F.E. Fly-Ins. Fly-ins are the key part of Operation S.A.F.E.; participation includes an

analysis of an aircraft's swath and a thorough examination of the equipment making that swath-from the nozzles to the

boom system and its width. The Fly-Ins are run under the direction of an authorized analyst which qualify the aircraft for

Operation S.A.F.E. certification if its equipment have been properly tested and calibrated to make both efficacious and

precisely targeted applications. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 450.1.001.038

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

The prospect of the aerial application industry having to comply with NPDES permits for pesticide applications that will

or may result in a discharge into a water of the U.S. is arguably the largest regulatory challenge to face our industry in

several decades. NAAA respectfully urges the EPA to adopt our requested clarifications and changes to the draft

NPDES general permit. We believe it is a matter of significant importance to the livelihood of our nation's agriculture,

forestry and public health system that this NPDES permit is designed and implemented in a manner that may be

reasonably adopted by those entities that will be responsible for meeting the permit's enforcement requirements. 
 

Response 

EPA acknowledges the commenter’s concern. EPA has clarified the final permit requirements and reduced the paperwork burden to

applicators based on comments received.  See responses to Comment ID 210.001.001 and please refer to PGP Comment Response

Structure Essay.   

 

Comment ID 455.1.001.024

Author Name: Howell Bradford

Organization: Applied Biochemists

We trust these comments will be taken into consideration along with those received from other individual colleagues

and the professional organizations representing this industry (RISE & AERF) such that a significantly modified and

workable final version of the PGP is adopted to ensure these critical aquatic plant and algae control management

operations will be able to continue uninterrupted in the 2011 season.  
 

Response 
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EPA acknowledges the comment.

 

Comment ID 460.1.001.004

Author Name: Claff Roger

Organization: American Petroleum Institute (API)

API recommends EPA issue comprehensive guidance for the PGP, including guidance on the following topics: 

 

• Identify federally listed endangered and threatened species

• Identify designated critical habitats

• US Coast Guard and other regulations that impact regulated entities

• Pre-existing Endangered Species Act (ESA) actions

• Guidance on applicability to impaired waterways • Address pest populations, use and access to surveillance data

• Development of pest data for inclusion in the IPMP

• Access impacts of pesticides to non-targeted organisms

• Evaluate pest resistance

• Determining action thresholds

• Determine cost effectiveness of pesticides, biological control agents, etc.

• Determine when aquatic weed species or algae impact water use goal attainment

• Proper means to establish unacceptable aquatic weed or algae densities and identify action thresholds

• Appropriate frequency of spot checks

• Recommended maintenance and calibration methods for application equipment 
 

Response 

Refer to response to Comment ID 331.1.001.024.

 

Comment ID 470.1.001.001

Author Name: Williams, Jr. L.

Organization: South Carolina Department of Health and Environmental Control (SC DHEC)

EPA's draft permit has been reviewed by South Carolina Department of Health and Environmental Control, Bureau of

Environmental Health, Division ofGeneral Sanitation which provides guidance and technical direction for local mosquito

control programs statewide. Reviews of comments on the EPA draft permit by other groups have been done as well.

 

These in depth reviews have resulted in the endorsement and support of the comments that will be provided by these

groups to EPA ineluding those from:
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1. South Carolina Department of Health and Environmental Control (SC DHEC), Bureau of Water (South Carolina's

designated CWA permitting authority)

2. American Mosquito Control Association (AMCA) Technical and operational issues are addressed from the view

ofprofessional mosquito control specialists.

3. Weed Science Society of America (WSSA) Various complex interactions are explored.

 

The concerns and potential adjustruents provided by these collective comments on EPA's Draft Permit reflect the

opinions and approaches that would make this proposed permitting process more palatable and more effective in

achieving its objective of improved water quality. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 471-cp.001.003

Author Name: Forster Gordon

Organization: Crop Production Services (CPS)

· The permit also has the potential to create unfair business conditions for some professional aquatic applicators or

foresters. The final permit should be written to prevent such business impact. 
 

Response 

The commenter does not specifically identify how the PGP can create unfair business conditions; however, EPA disagrees with

commenter.  The final permit is written to provide consistent requirements for the different operators covered under the permit and

provides certain burden reductions for small operators that may be less likely able to afford more costly documentation

requirements.  See response to Comment ID 234.1.001.007 regarding burden associated with the PGP.

 

Comment ID 472.1.001.001

Author Name: Heilman Mark

Organization: SePRO Corporation

We endorse the comments addressing the draft NPDES PGP submitted by RISE and AERF. 
 

Response 

EPA acknowledges the comment.
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Comment ID 482.1.001.003

Author Name: Burnell Barry

Organization: Idaho Department of Environmental Quality (DEQ)

The Idaho Department of Environmental Quality has authority, under the Safe Drinking Water Act, to provide public

drinking water systems with monitoring waivers. Monitoring waivers effectively reduce or eliminate monitoring for some

chemical contaminants. In order to effectively implement this authority, it is necessary that DEQ be made aware of

pesticide applications that have the potential to impact surface water that is drawn upon by a public water supply intake.

At a minimum, the permit should require applicants to determine whether any of the waters that will potentially be

affected by the application of pesticides are being used as a public water supply. If the receiving waters are being used

as a public water supply, then the applicant should be required to notify the public drinking water supply owners and

operators as well as the regulatory agency responsible for implementing the Safe Drinking Water Act.  
 

Response 

Refer to response to Comment ID 684.1.001.002.

 

Comment ID 483.1.001.002

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

Finally, we provide these comments to support the positions taken by the members and customers (e.g., mosquito- and

aquatic weed-control districts) of our sister organization, RISE (Responsible Industry for a Sound Environment), who

will be most directly affected by this permit. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 487.1.001.001

Author Name: Fitch Matt

Organization: Texas Agricultural Aviation Association (TAAA)

On behalf of the Texas Agricultural Aviation Association (TAAA), I would like to formally concur with the comments
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submitted by the National Agricultural Aviation Association (NAAA) regarding the draft NPDES pesticide general permit. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 487.1.001.006

Author Name: Fitch Matt

Organization: Texas Agricultural Aviation Association (TAAA)

TAAA echoes the concerns raised by NAAA in its submitted comments. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 488.1.001.007

Author Name: Cadman Sollie

Organization: Wyoming Weed and Pest Council

The Weed and Pest Council has also worked closely with the Wyoming Department of Agriculture and the Department

of Environmental Quality in the development of comments from a state-wide perspective. We would recommend the

EPA review those comments for further concerns. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 490.1.001.033

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

RISE also endorses all comments submitted by the Aquatic Ecosystem Restoration Foundation (AERF), the Aquatic

Plant Management Society (APMS), Crop life America, The Edison Electric Institute's Vegetation Management Task

Force and the Weed Science Society of American (WSSA) that are applicable to the use of aquatic pesticides into, over
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or near U.S. waters. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 491.1.001.001

Author Name: Throssell Clark

Organization: Golf Course Superintendents Association of America (GCSAA)

GCSAA is eager to provide its comments to this proposed rule, and asks EPA to consider them in the context of the

comments of other federal agencies when they addressed similar issues, and those of similarly situated entities.  In this

latter regard, GCSAA recognizes and supports many of the positions taken by other organizations, such as:

Responsible Industry for a Sound Environment (RISE); CropLife America (CLA); and the Pesticide Policy Coalition

(PPC), to the extent that they offer helpful insight as to the burdensome nature of the proposed rules.  
 

Response 

EPA acknowledges the comment. See response to Comment ID 234.1.001.007 regarding burden associated with the PGP.

 

Comment ID 494.1.001.002

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

NCFC acknowledges that EPA is in a difficult position regarding the implementation of the NPDES requirements to the

intentional application or discharge of pesticides for a beneficial purpose. The Agency has attempted to minimize

requirements associated with a traditional NPDES permit for purposes of this PGP. Yet, the NPDES program is simply

not designed to regulate or handle these activities, making development of a functional, achievable and statutorily

copmliant NPDES general permit for aquatic pesticide use a difficult task for all involved. 
 

Response 

EPA disagrees with the commenter. EPA has developed this permit with the goal of not causing undue burden to Applicators; and

of not including redundant requirements from those already in effect under existing laws, regulations, and permits. This general

permit also includes limitations, Pest Management Measures, monitoring, plan, corrective action, and recordkeeping and reporting

requirements that are designed to provide natural resource protection consistent with the provisions of the CWA while allowing

continued pesticide usage.
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Comment ID 496.1.001.004

Author Name: Gottler Randy

Organization: Compliance and Regulatory Affairs Office, Water Services Department, City of Phoenix, Arizona (AZ)

4. Would the utilization of a new pesticide by an operator in a systematic manner in an effort to determine effectiveness

and possibly be used on the site be considered research? 
 

Response 

EPA acknowledges commenters question regarding pesticide research.  As defined in the PGP, pesticide research includes those

activities undertaken on a systematic basis to gain new knowledge (research) and/or the application of research findings or other

scientific knowledge for the creation of new or significantly improved products or processes (experimental development).  EPA

does not consider pesticides applied consistent with existing FIFRA label requirements to be “research” as defined in the PGP.  In

general, pesticide research includes activities describe in 40 CFR Part 172.3.

 

 

Comment ID 497.1.001.001

Author Name: Hardy Karissa

Organization: Idaho Transportation Department (ITD)

ITD is pleased to have a local (Boise, ID) EPA contact for the Pesticide General Permit (PGP). Local EPA contacts are

invaluable for open communication and compliance assistance. It would also be invaluable for ITD to have a local EPA

contact for NPDES stormwater permits. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 516.1.001.024

Author Name: Stoneman Bill

Organization: Biopesticide Industry Alliance (BPIA)

The BPIA appreciates the opportunity to submit these comments on EPA's proposed pesticide NPDES permit. Many of
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these comments are consistent with and support those submitted by other trade associations including Crop Life (CLA)

and the American Mosquito Control Association (AMCA). 
 

Response 

EPA acknowledges the comment.

 

Comment ID 517.1.001.006

Author Name: Johnson Roger

Organization: National Farmers Union (NFU)

NFU encourages greater cooperation between EPA and the U.S. Department of Agriculture (USDA) to help ensure that

pesticide regulations do not unnecessarily interfere with normal farming practices, and to provide consultation regarding

opportunities and advances in technologies that could be incorporated on product label directions. 
 

Response 

EPA agrees with commenter that cooperation between EPA and USDA is important to ensure that regulations do not unnecessarily

interfere with normal farming practices.  In developing the final permit, EPA worked closely with USDA and many other

stakeholders to minimize impacts of the permit on existing practices.  As reflected in the Economic Analysis for the permit, EPA

believes the permit will have minimal burden on Applicators required to be covered under the permit.  See response to Comment ID

293.1.001.002.  Additionally, EPA’s NPDES and Pesticide Programs worked together throughout the permit development process,

again with the goal of minimizing burdens and preventing duplication of effort or conflicting requirements.

 

 

Comment ID 520.1.001.010

Author Name: Estes-Smargiassi Stephen

Organization: Massachusetts Water Resources Authority (MWRA)

In conclusion, water systems like MWRA already utilize integrated pest management, and the application of aquatic

pesticides is only one of the tools we use. If aquatic pesticides are to be regulated under the CWA, the net effect of the

regulation should not be to practically preclude their use, as they are critical tools for water resource managers at

drinking water systems across the country. At the Massachusetts Water Resources Authority, pesticide application is

part of a thoughtful, measured response to nuisance algal blooms that would otherwise affect our customers.  
 

Response 
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See response to Comment ID 201.1.001.002.

 

Comment ID 524.1.001.012

Author Name: Hugoson Gene

Organization: Minnesota Department of Agriculture (MDA)

MDA concurs with the comments offered to the docket on this matter by the National Association of State Departments

of Agriculture (NASDA). We find those comments to be clear, to the point, and very representative of the same

concerns and position of the MDA.  
 

Response 

EPA acknowledges the comment.

 

Comment ID 544.001.006

Author Name: Crider, Iii M.

Organization:  

The people making the rules are not affected and don't realize how much they are effecting the average person. This is

way too much goverment , regulateing something that they don't understand and it's a partial thought not refined. Lets

pass this to law without giveing a plan for sucess. Most people don't set out to waist money unless it's the goverment.

Small business are always looking to cut down on chemicals and labor but this is going to set off ripples not fully

understood for years. And when you put these business out of work you cant just say ok come back and start over. We

have over 300 years of combined field experiance alone, it takes time to understand the enviroment, the cycles how this

works and the long term results. It scares me that people without real hands on experiance is makeing such decisions

that will impact so many. Their needs to be a point that goverment can be too invloved and hinder the progress. I

thought we had national debt problems why put laws into effect that requires states to spend more money they don't

have crippling a industery that is good for the envirmore money a person makes and the more power they obtain the

more they forget were they came from or they don't really care as long as the golf course looks good. 
 

Response 

See response to Comment ID 172-cp.001.002.

 

Comment ID 548.001.007

Author Name: Klots T.
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Organization:  

I strongly urge the EPA cost-benefit equation in the fore-front as it proceeds and to focus of the real issues dealing with

water quality like preventing another BP. 
 

Response 

EPA completed an economic analysis, available in the administrative record for this permit that shows minimal burden to the

applicator industry as a result of this permit. Also see response to Comment ID 234.1.001.007. 

 

 

Comment ID 558.001.004

Author Name: Morello P.

Organization:  

You MUST protect the people & not the big polluting businesses. Do not let any business further weaken this

alreadyweak regulation on water quality. 
 

Response 

EPA disagrees with the commenter that the PGP is weak. The PGP includes effluent limitations, monitoring, planning, corrective

action, and recordkeeping and reporting requirements that are designed to provide natural resource protection consistent with the

provisions of the CWA.

 

Comment ID 563.001.002

Author Name: Hart J.

Organization:  

Right now the homeowners association has to fight with the state environmental agency every year to obtain a permit to

spray. The Federal agency knows even less about our lake so how can it effectively manage. 
 

Response 

See response to comment ID 201.1.001.002.

 

Comment ID 565.1.001.001
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Author Name: Murray William

Organization: National Alliance of Forest Owners (NAFO)

NAFO is a growing alliance of U.S. private forest owners, managers, and organizations dedicated to protecting and

enhancing the environmental and economic values of privately owned forests. NAFO represents over 55 member

companies and associations, and a total of over 75 million acres of private forestland located throughout the United

States. NAFO and its members work to support public policies that shape environmental regulations, taxes, land use

decisions, and timber and non-timber markets in ways that protect and grow forest values.

 

NAFO members engage in a variety of pesticide application activities to manage their forest lands. The vast majority of

silvicultural pesticide use involves herbicides, which in general are less toxic than insecticides and other pesticides.

Much of silvicultural pesticide use is terrestrial and targeted toward competing vegetation. Vegetation management,

particularly in immature tree stands, is a vital silvicultural tool, both to control non-native and invasive species and to

reduce vegetative competition (similar to herbicide use on agricultural crops). Tree growth lost to competition early in

the life of a forest stand persists throughout the timber rotation, the economic effect of which lasts decades. Silvicultural

pesticide use adheres to both the EPA-approved label requirements and to State-specific best management practices

designed to prevent the unintended application of pesticides to waters. In addition, many forest landowners participate

in third-party certification programs, such as the Sustainable Forestry Initiative and Forest Stewardship Council, which

include pesticide application requirements that are subject to third party audits. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 574.001.001

Author Name: Stokes Dennie

Organization: Stokes Flying Service

My name is Dennie Stokes I operate 3 aircraft and 2 ground rigs under Stokes Flying Service in eastern Arkansas.  We

treat rice, soybeans, wheat, cotton, corn and sorghum in four counties in teh delta of eastern Arkansas.  Annually we

treat approximately 300,000 acres with seed, fertilizer, and crop protection products with 75% of our cropland being

irrigated in some form, such as pivot system, flood, or down the row watering. 

 

Our company is only in the application of farm products business and not into products sales or consulting.  By that I

mean we usually learn of an application job as the product and maps are delivered.  As a rule our only input is

concerning the application itself in that we check the product label for application instructions and the maps to make our

decision if the application can be made.  Sometimes with the current wind or weather conditions the job should be done

immediately in order protect the adjacent crop.  The aircraft and ground rigs we use are all equipped the latest and best

GPS guidance and flow control systems.  We also incorporate droplet specific nozzles, drop booms, and smoke

systems for pinpoint application and drift control.  All of this is good but the best tools are still timing and proper weather
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conditions.  Myself and the other operators and full time ground crew at our business annually attend the State

University Extension Service and State Plant Board recertification and training program.  We also attend National

Agricultural Aviation Association's (NAAA) PAASS program and at least one Federal Aviation Administration safety

program each year.  We follow the professional and safety operating procedures as set forth by the NAAA and all State

Plant Board rules and regulations and I am a FAA Safety Counselor myself.  In my mind all that makes us very

professional, but even with all that professionalism it will not replace good timing and proper weather conditions to make

an application. 
 

Response 

EPA acknowledges the commenter’s description of how pesticides are applied. In the final permit, EPA has clarified the

requirements and reduced the paperwork burden to applicators based on comments received.  See response to Comment ID

210.001.001.

 

Comment ID 575.001.002

Author Name: Stokes Greg

Organization: Stokes Flying Service

Attending Extension services, Arkansas State Plant Board and NAAA PAASS programs are way to stay safe and learn

new ways of reducing drift.  
 

Response 

EPA acknowledges the comment.

 

PGP Responses to Comments Miscellaneous comment

23910/31/2011 04:04 PM EDT



 

Comment ID 581.001.001

Author Name: Steenson Daniel

Organization: Nampa and Meridian Irrigation District (NMID)

These comments to the draft PGP are submitted on behalf of Nampa & Meridian Irrigation District (NMID). NMID is also

a member of the Idaho Water Users Association (IWUA) and concurs with the comments submitted by Norm Semanko

on behalf of the IWUA.  
 

Response 

EPA acknowledges the comment.

 

Comment ID 589.001.002

Author Name: Dyball G.

Organization:  

I also believe that since many chemicals are able to be purchased on the internet and/or on the outside, that what

would happen is our individual lake residents, who are not trained professionals, would resort to making their own

treatments/applications in an unsafe and unhealthy manner. The end result as I see it, would be the exact opposite of

what this new permitting process was created to prevent. 
 

Response 

See response to Comment ID 201.1.001.002.

 

Comment ID 612.1.001.001

Author Name: Levin Martin

Organization: Stern Shapiro Weissberg & Garin LLP

Lake Cochituate is a lake of approximately 600 acres in size. It is comprised of four connected ponds, North, Middle,

Carling, and South, extending from the town of Natick, MA, in the south, to the towns of Wayland and Framingham, MA,

in the north. These ponds are connected by shallow waterways.

 

Natick's public drinking water wells are located on the shores of South and Middle Ponds. According to a USGS study,

these waterbodies contribute on the order of 1 million gallons per day to the drinking water of the Town, primarily

through recharge at the Lake's shoreline. 
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The Lake is owned by the Commonwealth of Massachusetts, and is overseen by the Massachusetts Department of

Conservation and Recreation ("DCR"). There are residences that abut these Ponds, and also a state swimming beach

and recreational boat ramp and kayak launching area on the shore of Middle Pond.

 

Beginning in or about 2000, there were reported observations of invasive weeds in Lake Cochituate, primarily Eurasian

milfoil. It is believed that the introduction and/or spread of these weeds is in large part due to the extensive recreational

use of the Lake (i.e., introduction on boats; fragmentation from boats and water skiers traveling through the waters). In

turn, the spread of the weeds has affected not only the Lake ecosystem, but has created nuisance conditions for

recreational users, not the least of which are concerns about drowning risk from possible entanglement in the weeds. 

 

In or about 2003, the DCR proposed to treat the Lake with herbicides to control the weeds. The initial proposal was for

the application of Reward (diquat dibromide) and Aquathol-K (dipotassium endothall). In a later iteration, the DCR also

proposed the use offluridone.

 

Under Massachusetts' Wetlands Protection Act, M.O.L.c. 131, § 40, and the Massachusetts Department of

Environmental Protection ("DEP") regulations promulgated pursuant to that statute, the DCR was required to submit a

Notice of Intent ("NOI") to the Natick Conservation Commission prior to application of the herbicides. As a result of the

administrative hearing and appeal process, the citizens whom I represented were able to 1) review and comment on the

DCR's proposal, and 2) provide information to the Conservation Commission and the DEP regarding the potential

impact of these herbicides on the groundwater, drinking water, fish (and other wildlife) habitat, and the health of children

who use the state beach. I am submitting herewith several of the written, site-specific, opinion testimonies provided by

the pro bono consultants over the years. The bottom line of all of this information is that these herbicides posed risks

more significant than those acknowledged by the herbicide manufacturers and applicator, and notwithstanding EPA

registration of the herbicides for use in waterbodies. Among the principal weaknesses of the various NOls proposed by

DCR were: the failure to conduct a site-specific analysis of the risks posed; [FN 2] the failure to seriously consider the

efficacy of alternative weed control methods; a "short-term" approach to cost/benefit evaluation in which the cost of the

likely repeated use of herbicides for years to come was not accounted for; and little consideration given to the possible

need for and methods of controlling recreational uses to minimize continued infestation and spread of the weeds.

 

As a result of the legal process made available to the citizens, the first NOI was withdrawn by the DCR; a second was

filed but ultimately rejected by the Conservation Commission and the DEP; and a third was resolved through a recent

settlement on appeal [FN 3] At the same time, the citizens generated information concerning non-chemical alternatives

to weed control, which were ultimately proposed by DCR in an alternative NOI that has been approved. 

 

Based on my experience with the Lake Cochituate matter, I fully endorse the comments of the National Environmental

Law Center. 

 

[FN 2] For example, tests relied upon to conclude that these herbicides posed little risk of migration to groundwater and

the drinking water wells were performed in clay soils. The Lake bottom/shoreline is comprised of sand and gravel-a

distinction which a series of highly reputable scientists found to be critical.

 

[FN 3] The terms of the settlement, a copy of which is enclosed, provided that the OCR would first attempt non-

chemical weed control alternatives, and alternatives would remain the preferred control method so long as the Town
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and citizens provide funding needed to supplement state funds as necessary to pay for the alternatives. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 613.1.001.005

Author Name: Wick Paul

Organization: Teton County Weed Management District,  Montana

I have read the brief 8 page comments supplied by the Weed Science Society of America and I am in full support of

their logical approach to this topic.  
 

Response 

EPA acknowledges the comment.

 

Comment ID 614.1.001.002

Author Name: Mann Joseph

Organization: National Environmental Law Center (NELC)

For most of the typical point source discharges governed by the NPDES program - such as factories and sewage

treatment plants - the Act's strict mandates are implemented through NPDES permits requiring compliance with numeric

discharge limits for specified pollutants (established according to the more stringent of technology-based or water

quality-based considerations) and with more general narrative standards designed to further protect water quality.

These permits also require comprehensive self-monitoring programs through which the level of compliance is precisely

measured and reported to EPA and/or state permitting agencies.  These protections both make it easier for dischargers

to understand their obligations and for federal, state, and citizen enforcers to hold violators to task, and thus have led to

significant environmental gains.

 

Compliance with such requirements can be time-consuming and costly and, indeed, their imposition sparked a

formidable outcry from industrial dischargers in the 1970s and 1980s. In the intervening decades, however, most of

these entities have learned how to live with, and to ultimately prosper under, NPDES regulation.  Dischargers of aquatic

pesticides from discernable point source applications now stand in the same shoes as every other industrial discharger

in this respect, and can similarly be heard to augur financial ruin in the face of new regulation.  Commentors submit that

aquatic pesticide applicators, over time, will likewise learn to adapt to the Act's regulatory scheme.
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Response 

EPA acknowledges the comment.

 

Comment ID 622.1.001.002

Author Name: Semanko Norman

Organization: Idaho Water Users Association (IWUA)

In addition to the public meeting in Boise, IWUA invited EPA Region 10 contact, Dirk Helder, to provide a presentation

at IWUA's Annual Water Law and Resource Issues Seminar in Sun Valley, Idaho on June 21,2010. This was followed-

up by a smaller meeting between Mr. Helder and IWUA representatives in Boise on July 14. IWUA appreciated the

opportunity to share some of our concerns directly with Mr. Helder and requested that he highlight the validity of these

concerns with the EPA work group that is drafting the PGP and with EPA leadership. In particular, we know that Mr.

Helder is personally familiar with and understands the significant negative water quality tradeoffs of mechanical aquatic

weed control in irrigation facilities, as well as the "no action" alternative. We urge EPA to take the time to become

familiar with these concerns and make the appropriate changes to the PGP.  
 

Response 

EPA disagrees with commenter that the PGP will require use of mechanical weed control or no control at all.  As written, the PGP

requires certain Decision-makers to consider those options but acknowledges that pesticide application may be necessary in some

situations.

 

 

Comment ID 637.1.001.014

Author Name: Rabe Bonnie

Organization: New Mexico Department of Agriculture (NMDA)

-The impact of the PGP is of great importance regarding compliance by the Hispanic as well as other non- or limited

English speaking populations. In developing the document at the current technical level, it has become less user-

friendly and will affect these populations needing translation of the documents. There will be an immediate need for

bilingual information to be disseminated throughout the state of NM as well as other states. Adequate funding must be

made available for production of the materials as well as financial assistance to the state for material dissemination and

outreach assistance. 
 

Response 
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EPA plans to provide a variety of outreach on this permit in coordination with other stakeholders.

 

Comment ID 637.1.001.015

Author Name: Rabe Bonnie

Organization: New Mexico Department of Agriculture (NMDA)

-NMDA would also like to bring attention to and reiterate the comments submitted to the docket by The Weed Science

Society of America under the heading Pesticide Application Rate Selections; stating the "potential for pest resistance." 

 

-NMDA also supports the comments stated and submitted to the docket by NASDA. NMDA participated in development

of the comments in conference calls to discuss NPDES and pesticides. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 638-cp.001.001

Author Name: Daily Mark

Organization: Idaho Aquaculture Association,  Inc. (IAA)

The Idaho Aquaculture Association Inc. represents a $100 million private and public aquaculture industry in Idaho which

operates under NPDES discharge permits. We appreciate the opportunity to comment on the draft NPDES Pesticide

General Permit for Point Source Discharges from the application of Pesticides. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 639.1.001.001

Author Name: Somody Carol

Organization: Syngenta Crop Protection, Inc.

Syngenta Crop Protection, Inc. endorses the comments submitted by CropLife America concerning the Draft National

Pollutant Discharge Elimination System (NPDES) General Permit for Discharges from the Application of Pesticides. 
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Response 

EPA acknowledges the comment.

 

Comment ID 646.1.001.012

Author Name: Unknown Unknown

Organization: Southlake Mosquito Lake Abatement District (SLMAD) County, Illinois

The trustees note that CFR 152.5 defines Pest as: "b. Any invertebrate animal including but not limited to, any insect,

other arthropod, nematode, or mollusk such as a slug and snail, but excluding any internal parasite of living man or

other living animals."

 

The reality is that neither humans nor animals contract certain serious diseases EXCEPT through mosquito bites. As a

matter of historical record, 150 years ago a million people were killed in North America by malaria. How do you

differentiate between mosquitoes that carry West Nile Virus, Equine encephalitis, dog and cat heartworm, chikungunya

virus, malaria, yellow fever, dengue, etc. and the mosquitoes that don't carry these human and animal diseases?

 

The issue with mosquitoes is not one of nuisance pests. Mosquitoes are a serious public health issue, and the EPA

should keep this fact in the forefront of its considerations when determining the final requirements of the NPDES

General Permit regulations. 
 

Response 

EPA acknowledges comment; although, the PGP does not prohibit pesticide use as implied by the commenter. See response to

Comment ID 172-cp.001.002.

 

Comment ID 648.1.001.001

Author Name: Stuhlmiller John

Organization: Washington Farm Bureau

We wish to note at the outset of our comments that we concur in the comments submitted by the American Farm

Bureau Federation. 
 

Response 

EPA acknowledges the comment.
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Comment ID 653-cp.001.004

Author Name: John John

Organization: Blue H2O

Also, Congress should have to say how enforcement of the Clean Water Act applies to people who are trying to create

and maintain clean water and healthy safe enviromental conditions. 
 

Response 

Comments regarding Congressional action are outside the scope of this permit; although, to be clear, Congress establishes

enforcement authorities under the CWA which form the basis for EPA enforcement of violations of that Act.

 

Comment ID 654.001.003

Author Name: Unknown Unknown

Organization: Lee County Hyacinth Control District, Florida

The District largely concurs with comments made by the Weed Science Society of America and the Aquatic Ecosystem

Restoration Foundation. Thank you for your consideration of these comments. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 656.1.001.001

Author Name: Chavez Jennifer

Organization: Potomac Riverkeeper Inc.

We have reviewed and hereby endorse the comments submitted by the National Environmental Law Center, which we

incorporate herein by reference. 
 

Response 

EPA acknowledges the comment.
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Comment ID 658.1.001.006

Author Name: Keppen Dan

Organization: Family Farm Alliance

We have also reviewed and support the July 16, 2010 letter from the Western Plant Health Association (WPHA) to EPA,

which we believe offers valuable insight regarding "on the ground" impacts of the draft permit. WPHA's practical

concerns regarding the PHP are important and we urge that they be carefully considered and addressed by EPA.  
 

Response 

EPA acknowledges the comment.

 

Comment ID 661.1.001.005

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

With just months left, EPA and states must develop and implement a practical and defensible NPDES general permit for

aquatic pesticide use. Since pesticide use is already regulated at EPA and by State Pesticide Control Officials under

FIFRA, it is a difficult task for all involved. ARA commends EPA for the decision to develop and make available a

general NPDES permit for aquatic pesticide use, as individual NPDES permitting requirements make the individual

permit more costly, slow and onerous to obtain.

 

Despite EPA's efforts to timely develop a widely available general NPDES permit for aquatic pesticide uses, the permit

will likely be met with unintended consequences and legal liabilities. ARA intends for these comments to be helpful to

EPA to avoid unintended consequences in the development of the final PGP. 
 

Response 

EPA acknowledges the comments.

 

Comment ID 662.001.006

Author Name: Upham Nancy

Organization: Churchill County Mosquito,  Vector and Weed Control District, Nevada

It is our hope to work with the State NPDES department in general but logical language proposed in this permit process

that would allow us to deliver the maximum service to the taxpayers and the protection that they have come to expect
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without significant funding being tied up in this permit process. 
 

Response 

Comments on state-issued permits are outside the scope of this action. See response to Comment ID 234.1.001.007.

 

Comment ID 663.001.001

Author Name: Udall Chris

Organization: Agri-Business Council of Arizona, Inc.

For the record, we fully support the comments submitted by the Family Farm Alliance, based in Klamath Falls, Oregon.

Our membership works closely with this organization representing western irrigated agricultural interests. Our concerns

and points of view are well represented in their four page submittal dated July 15, 2010. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 666.1.001.001

Author Name: Saums Glenn

Organization: Surface Water Quality Bureau,  New Mexico Environment Department

The State of New Mexico is not an authorized state for purposes of administration of the NPDES permit program.

Consequently EPA is the "NPDES Permitting Authority" in New Mexico. Pursuant to requirements of Section 401 of the

Clean Water Act (33 U.S.c. 1341), the EPA will need to receive a State Certification from the State of New Mexico prior

to finalization. The New Mexico Environment Department is assigned the responsibility to provide State Certification by

the New Mexico Water Quality Act (§74-6-4.F. NMSA 1978). To date, the EPA has not requested State certification but

it is our understanding that EPA intends to do so in the future. The Environment Department has been in contact with

EPA Region 6 regarding planning for this event anticipated later this year. These comments do not constitute and

should not be interpreted as the State Certification of this draft permit. 
 

Response 

EPA received and incorporated the Section 401 certification from the State of New Mexico into the PGP.

 

Comment ID 667.1.001.019
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Author Name: Unknown Unknown

Organization: A&B Irrigation District et al.

The Irrigation Districts, Boards of Control and Canal Companies which make up the Irrigation Entities are members of

the Idaho Water Users Association. They have reviewed and join in the comments of the Idaho Water Users

Association filed with EPA on the Draft Pesticide General Permit. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 670.001.002

Author Name: Laursen Dan

Organization: Heart Mountain Irrigation District,  Wyoming

We are a small Irrigation District compared to many so I believe your 20 mile limit is going to require a great majority of

Districts not just large ones to comply. We have been spraying noxious weeds along our canals, laterals, and drains for

years and years with no problems. We follow the Product Labels which have followed EPA regulations through the

Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) when applying the product. 
 

Response 

The final PGP requires all irrigation districts, regardless of the area they treat, to submit an NOI and follow applicable permit

conditions. The Agency believes that these types of entities, who perform pest management and control, as the primary function of

their origination, should provide notice to the Agency of such activities regardless of the size of the area treated.  EPA recognizes

that FIFRA provides a range of environmental protection for the use of pesticides, and FIFRA requirements remain applicable.

However, the CWA imposes additional requirements to protect water quality and, as explained in the Fact Sheet, the PGP

implements NPDES program requirements in a reasonable manner to address the specific pesticide applications covered.  Also, the

permit does provide reduced requirements for small entity decision-makers to minimize burden on entities more likely to be

burdened by additional requirements. See response to Comment ID 210.001.001.

 

Comment ID 670.001.006

Author Name: Laursen Dan

Organization: Heart Mountain Irrigation District,  Wyoming

We have read and want to acknowledge our support of letters sent to you in regards to this permit from:
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Family Farm Alliance,  Weed Science Society of America, and the  Western Plant Health Association 
 

Response 

EPA acknowledges the comment.

 

Comment ID 671.1.001.006

Author Name: Kellum Walter

Organization: San Jacinto River Authority (SJRA), Texas

Rather than additional regulations that limit the tools we have available to battle invasive aquatic plants, what we really

need is more public education designed to prevent the growth or spread of invasive species -including the avoidance of

new pest-introductions and human-assisted migrations. The last thing we need are more bureaucratic regulations that

will compromise our ability to respond to natural and man-induced threats that jeopardize the safety and utility of our

aquatic resources.  
 

Response 

See response to Comment ID 201.1.001.002.

 

Comment ID 671.1.001.009

Author Name: Kellum Walter

Organization: San Jacinto River Authority (SJRA), Texas

Your consideration of my request is greatly appreciated. In addition, I support the comments submitted by the Weed

Science Society of America, Crop Life America, Responsible Industry for a Sound Environment, and the Aquatic

Ecosystem Restoration Foundation. Please feel free to contact me regarding any questions or need for clarifications.  
 

Response 

EPA acknowledges the comment.

 

Comment ID 688.001.001

Author Name: Berry Robert
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Organization: North Shore Mosquito Abatement District (NSMAD), Cook County, Illinois

I categorically endorse the comments of the American Mosquito Control Association, with emphasis on removing the

thresholds entirely.

 

I categorically endorse the comments of CLARKE, a commercial entity. 
 

Response 

EPA disagrees with commenter.  EPA developed annual treatment area thresholds to focus the most significant requirements on the

most significant applications, which EPA believes have the greatest potential for impact to Waters of the United States.

 

Comment ID 689.001.004

Author Name: Hougham Tom

Organization: Lamb Lake Lot Owners Association

Finally, it would be a shame if the proposed regulations cause a "nice guys finish last" effect and conscientious

applicators are supplanted by less careful and greedier companies who take dangerous short-cuts while applying

pesticides and cheating on their regulatory responsibilities. 
 

Response 

EPA acknowledges commenter’s concern but it is important to note that as a result of the Sixth Circuit Court decision, NPDES

permits are required for point source discharges to Waters of the United States that result from the application of biological

pesticides and chemical pesticides that leave a residue, regardless of whether or not those discharges are already regulated under

FIFRA or state regulations. 

 

Comment ID 696.001.004

Author Name: Debessonet Jeff

Organization: Bureau of Water, South Carolina Department of Health and Environmental Control

4. NOI submission (if required) (1.2.2). EPA should make their e-NOI system available to delegated states for use since

some states may have limited resources to implement an e-NOI system of their own. Such a system should allow data

to be downloaded to a state data base for management purposes. 
 

Response 
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EPA has been and will continue to work with states to find opportunities to streamline permit implementation across the country.

 

Comment ID 697.1.001.002

Author Name: Smith Gerald

Organization: Aquatic Control Technology, Inc.

I have had the opportunity to review draft comments on EPA's proposed permit that were prepared by the Weed

Science Society of America and the Aquatic Ecosystem Research Foundation. We share most, if not all of the concerns

expressed by these two organizations , with EPA's current draft permit. In some cases, both organizations provided

suggested, constructive changes in wording that would hopefully accomplish what EPA was trying to get across. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 704.1.001.001

Author Name: Jarmer Chris

Organization: Water Policy and Forest Regulation, Oregon Forest Industries Council (OFIC)

We appreciate the opportunity to submit these comments on behalf of our members. OFIC would like to endorse the

comments provided by the State of Oregon. OFIC would also like to acknowledge and endorse the comments provided

to the US EPA by the American Forest and Paper Association dated July 19, 2010 and the comments provided by the

National Alliance of Forestland Owners. Many companies here in Oregon are members of OFIC and one or both of

these national associations. Staff for those associations have a good feel for the PGP and its national implications.

OFIC would like to comment from an Oregon perspective.  
 

Response 

EPA acknowledges the comment.

 

Comment ID 727.001.008

Author Name: Stone Charles

Organization: Southeastern Aerial Crop Service Inc.

We feel that each individual state can best address the water issues they are facing. Few states face identical water
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problems and challenges. What works in one state, might well create more problems in another state. Florida is a

perfect example. Our water issues are vastly different from those of states such as Arizona, Idaho, North Dakota,

Oklahoma, Nebraska or Maine. The Florida Department of Agriculture and Consumer Services requires Florida aerial

applicators to pass two tests (aerial and core) and maintain continuous training in these areas to meet license renewal

requirements. While we feel we are already meeting the concerns brought forth in the draft, perhaps this would be a

good avenue to incorporate something specific to the NPDES. Education and training is a much more acceptable

format and could be adapted to the needs and concerns specific to each state. 
 

Response 

EPA’s PGP only applies to areas where EPA is the permitting authority to issues NPDES permits (See Appendix C of the Permit).

EPA acknowledges that the authorized state programs may choose to use some or all of the PGP as a model for their PGP permits.

Alternatively, such states can develop their own general permit (or individual permits) consistent with applicable CWA statutory

and regulatory requirements.

 

Comment ID 730.001.001

Author Name: Unknown Unknown

Organization: Aquatic Biologists,  Inc. (ABI)

Aquatic Biologists, Inc (ABI) is a specialty lake and pond management company in Fond du Lac, WI. Our company was

founded in 1977 after observing the increased needs of private lake and pond owners to receive quality guidance

regarding managing their water resources.

 

ABI provides our clients specifically with lake and pond consulting, construction oversight/design services (with the input

of independent engineers/hydrologists), maintenance, and supplies. ABI also custom designs lake and pond

management plans and programs to serve as long term management guidelines. The primary objective of each

program is to create a self-maintaining aquatic environment rather than constantly fighting nuisance aquatic weeds,

algae, and poor water quality. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 732.001.001

Author Name: Long Nathan

Organization: Aquatic Control, Inc.

The draft NPDES Pesticide General Permit is a great source of concern and anxiety for myself, my family, and my
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fellow employees. I have always considered myself a responsible resource manager and a steward of the environment

and it is distressing, embarrassing, and very frustrating to think, that in a few months, myself and the company where I

have worked for most of my adult life will be considered polluters. 
 

Response 

See response to Comment ID 201.1.001.002.

 

Comment ID 734.001.006

Author Name: Sweeney Susan

Organization: PLM Lake and Land Management Corporation

CUSTOMER BASE PLM's customer base is diverse; we service Federal agencies such as the Air National Guard and

the USDA Forestry Division, large watershed districts and smaller entities such as cities, townships, homeowner

associations, golf course management, and private lakefront property owners. Our customers dictate when treatment is

needed based upon their personal use requirements. When other means of management such as mechanical

harvesting have proven to be ineffective, then pesticides are used. PLM uses pesticides to selectively remove only the

problem pests and strives to maintain a healthy balance of plants at all times. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 747.001.002

Author Name: Mcmurray B.

Organization:  

I am also concerned about how bidding will be affected for the larger lake treatments. If a company obtains a permit for

a lake that will stand for 5 years, will we as a smaller competitor be able to bid annually for the contracts? Or will the

lake associations, for example, choose to stay with a company just to avoid the process of obtaining another permit with

a different company? 
 

Response 

EPA acknowledges the commenter’s concerns.  The process for bidding on contracts or other individual business decisions made by

companies are outside the scope of this permit.  However, to clarify, the Final PGP now has different requirements for Applicators

and Decision-makers.  In the final permit, Applicators (including For-Hire Applicators) are not required to submit Notice of Intents
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(NOIs). Rather, Decision-makers are responsible for doing so in specific instances (in other instances, no NOI is necessary for

discharges).  For-Hire Applicators are automatically covered under the permit for their pesticide application activities without the

need to submit an NOI.  In this scenario, small and large For-Hire Applicators would have similar requirements, including permit

coverage without the need to submit an NOI, and as such, EPA believes smaller companies would not be burdened by any delays or

additional costs of having to “obtain a permit.” 

 

Comment ID 749.001.002

Author Name: Whitacre M.

Organization:  

As a student of nature and steward of the environment, I find it odd that I am to be placed in a position of defending

myself, my employer and my livelihood, from a ruling that now classifies products that were specifically designed for use

in aquatic environments, and tested for human/environmental safety â€" as pollutants. However, as that -IS- the

position in which I find myself, I would like to take the opportunity to make a few comments. 
 

Response 

Refer to response to Comment ID 201.1.001.002.

 

Comment ID 752.001.001

Author Name: Day J.

Organization:  

I am a trained and certified aquatic applicator for Aquatic Control Inc. located in Truesdale, MO. First off I have been

educated at Missouri State University with a degree in wildlife conservation in biology. We are constantly trained by

Aquatic Control, by state agencies, and by manufacturers on the proper use of aquatic pesticides. I am tasked with the

job of managing invasive aquatic vegetation on a daily basis and consider myself an aquatic resource manager and a

steward of the environment. It is highly disturbing that I will soon be considered a polluter of the environment. I did not

enter this field with the notion that one day I would be considered a polluter. The products I use are registered by EPA

and administered under FIFRA in order to insure they are safe for aquatic use and wonâ€™t persist in the environment.

We use these products to control nuisance and invasive aquatic plant and algae species, improve fishing opportunities

and habitat, reduce risks to swimmers, reduce taste, odor, and toxins in water bodies, and to improve our client's

property values. 
 

Response 

Refer to response to Comment ID 201.1.001.002.
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Comment ID 755.001.001

Author Name: Hayden C.

Organization:  

My name is Carol Hayden. I am employee Rust Companies LLC located in Seymour, Indiana. Rust Companies is an

administrative company for four other family owned businesses â€" one of those businesses is Aquatic Control, Inc. I

have been employed at Rust Companies for 14 years. I receive up to date training by Aquatic Control, professional

organizations, and product manufacturers on the proper use of aquatic pesticides. I am Controller and Office Manager.

My duties include overseeing the customer service area for Aquatic Control. I consider myself very knowledgeable of

aquatic resources and a steward of the environment. Even though my direct position is not to apply aquatic pesticides,

the success and future of my employment at Rust Companies is no doubt going to be effected by this permit. It is highly

disturbing that my employer will soon be considered a polluter of the environment. The products used are registered by

the EPA and administered under FIFRA in order to insure they are safe for aquatic use and will not persist in the

environment. Aquatic Control uses these products to control nuisance and invasive aquatic plant and algae species,

improve fishing opportunities and habitat, reduce risks to swimmers, reduce taste, odor, and toxins in water bodies, and

to improve our clientâ€™s property values. 
 

Response 

Refer to response to Comment ID 201.1.001.002.

 

Comment ID 763.001.002

Author Name: Gerber N.

Organization:  

Aquatic Management has been in business and certified to apply aquatic algaecides and herbicides for 23 years. There

have been no violations of pesticide use associated with our company over all of our years in business. We treat mostly

small lakes and ponds and do some work on natural lakes in Northeast Indiana under permits issued by the Indiana

Department of Natural Resources. We make multiple applications to over 700 bodies of water accumulating to over

seventeen thousand acres of water treated each year. 
 

Response 

See response to Comment ID 201.1.001.002.  

 

Comment ID 763.001.004
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Author Name: Gerber N.

Organization:  

The customers we serve consist mostly of individual homeowners, community associations, and business office parks.

We also do some work for homeownersâ€™ associations located on larger natural lakes in Northeast Indiana. Our

customers are aware of alternative methods of control and have often tried other methods unsuccessfully. They

determine our treatment schedule and acquire our services for the application of algaecides and herbicides because of

their efficacy and efficiency. 
 

Response 

EPA acknowledges the commenter’s concerns regarding the administrative requirements in the proposed permit for applicators.

Based on this comment and comments received on the proposed permit, EPA acknowledges that a majority of for-hire applicators

are small businesses and that their main role is to apply pesticides when needed.  EPA has developed this permit with the goal of

not causing undo burden to applicators; and of not including redundant requirements from those already in effect under existing

laws, regulations, and permits.  In the final permit, applicators (including for-hire applicators) are not required to submit Notice of

Intents (NOIs), implement pest management measures to meet the technology-based effluent limitations in Part 2.2 (limits based on

integrated pest management principles), conduct pre and post surveillance, develop Pesticide Discharge Management Plan (PDMP),

or submit annual report.  They are automatically covered under the permit for their pesticide application activities and are

authorized to discharge in accordance with the permit requirements as soon as the permit becomes effective.  This should alleviate

concerns about time sensitivity and economic impact to small business, especially to for-hire applicators.

 

Comment ID 763.001.007

Author Name: Gerber N.

Organization:  

I do appreciate the opportunity to comment on this ruling and the consideration that has been, and will be, given to its

impact on aquatic ecosystems, the aquatic industry, and to small businesses like ours providing lake and pond

maintenance. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 800.001.003

Author Name: Dahm Kevin
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Organization: Environmental Aquatic Management LLC

My customers are also concerned with the increased buricratic control over their private property rights.    
 

Response 

Refer to response to Comment ID 176.1.001.001. 

 

Comment ID 818.001.002

Author Name: Gertz T.

Organization:  

We are not under regulated and in thirty years of business and in some cases managing aquatics in some of those

same lakes I have not experienced any environmental problems. There is a huge misconception and erroneous

assumption that the environmental fate of the products we use and the reduction of a nuisance plant or even an

invasive species diminishes the environment; this drives more and more regulation not based on science, all adding to

the small business owners burden. 
 

Response 

Refer to response to Comment ID 176.1.001.001. 

 

Comment ID 823.001.004

Author Name: Goldsby T.

Organization:  

In general, our customers dictate when their waters need treated and decide on the most economical, effective, and

environmentally conscious products that will be used. Our private customers, in particular, require this ability to reduce

application rates and cost and see it as a property right. 
 

Response 

EPA acknowledges the commenter’s concerns regarding the administrative requirements in the proposed permit for applicators.

EPA acknowledges that a majority of for-hire applicators are small businesses and that their main role is to apply pesticides when

needed.  EPA has developed this permit with the goal of not causing undo burden to applicators; and of not including redundant

requirements from those already in effect under existing laws, regulations, and permits.  Decision-makers (including customers in

some instances) retain the right to decide when their waters are treated.
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Comment ID 827.001.002

Author Name: Konken L.

Organization:  

Please worry about what's going on in the Gulf of Mexico and leave us private property owners alone. We have lived on

& privately maintained our lake just fine for the past 60 years, on our own, and don't need government regulation to foul

it up. 
 

Response 

Refer to response to Comment ID 176.1.001.001. 

 

Comment ID 828.001.002

Author Name: Bryan S.

Organization: Aquatic Consultants, Inc.

We have designed a database system that allows for extensive record keeping of each of the water bodies that we

treat. Keeping this system constantly updated is costly and time consuming for both our business and our customers. 
 

Response 

EPA acknowledges commenter’s concern with burdens associated with recordkeeping; however, EPA does not find it unreasonable

to retain nominal records of the locations and types of pesticide applications made consistent with the requirements of the PGP.

EPA believes the final permit minimizes recordkeeping requirements within the requirements of the NPDES program. Also, please

refer to the PGP Economic Analysis.

 

Comment ID 834.001.002

Author Name: Furman M.

Organization:  

We also conducted harvesting of aquatic plants for 11 years.  It was not cost effective for our customer, nor did it

provide the results in the short term or the long term.  Harvesting of eurasian watermilfoil actually spreads the plant

debris in the body of water, promoting new growth.  
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Response 

See response to Comment ID 201.1.001.002.

 

Comment ID 840.001.003

Author Name: Hartney Mary

Organization: Florida Fertilizer & Agrichemical Association (FFAA)

In short, FFAA supports the detailed comments filed by CropLife America and the Minor Crop Farmer Alliance (MCFA).  
 

Response 

EPA acknowledges the comment.

 

Comment ID 896.001.004

Author Name: Francis K.

Organization:  

I am not the most intelligent man in the world, but I do care about the land and get really discouraged when people who

have never been on a farm start trying to persuade regulators to pass and enforce laws that will bankrupt farmers and

threaten the safe and abundant food supply we enjoy.  It will be a sad day when we are dependant on other countries

for our food like we are for our oil now.  Other countries have been hungry, and that is why they will go to bat for their

farmers.  I hope that is not what it takes here.  I am sorry I have rambled on for so long, this is just an issue that affects

my life in a personal way.   
 

Response 

Refer to response to Comment ID 201.1.001.002.

 

Comment ID 909.1.001.005

Author Name: Haney Mark

Organization: Kentucky Farm Bureau Federation (KFB)

Kentucky produces a diverse variety of agricultural commodities, each requiring unique production practices. Kentucky

agricultural producers utilize best management practices in running their farming operations to produce commodities in
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an efficient and profitable manner while making great effort to protect the environment. They do not make direct

applications of pesticides to waters of the United States. 
 

Response 

The PGP is an NPDES permit for point source discharges from pesticide applications to waters of the U.S.  Also,  refer to PGP

Comment Response Scope Essay.

 

Comment ID 912.001.003

Author Name: Mertens Darrel

Organization: Aero Applicators, Inc.

The employees of Aero Applicators, Inc. follow the product label guidelines, adopt best management practices, and

recommend and apply products accordingly. Please do not shackle us with more bureaucracy! 
 

Response 

See response to Comment ID 201.1.001.002.

 

Comment ID 913.001.009

Author Name: Wilkinson Richard

Organization: Dayton Valley Conservation District

Will this permit affect the ability of conservation districts and CWMA's to assist landowners with obtaining and using

non-restricted herbicide applications to treat their private properties? 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 915.001.002

Author Name: Del Carlo Gary

Organization: Haley Flying Service, Inc.
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According to EPA record~there are 388,000 applicators in the United States . The records of the National Agricultural

Aviation Association show there is less than 5000 commercial applicators in the United States . I think that the EPA

should first require all persons making applications to crop land and crops have the same training commercial

applicators must have. This in itself will reduce drift and other contamination problems significantly. 
 

Response 

EPA disagrees with commenter.  Regulations under FIFRA require training for certain types of applicators and pesticides

determined to be of greatest concern.  Additionally, many states have state-specific training and certification requirements for

pesticide applicators that go beyond those required under FIFRA.  EPA acknowledges the benefits of training and certification but

does not believe that pesticides applied consistent with this permit require additional training beyond what is already required.  EPA

does expect to develop additional guidance and outreach materials to help Operators comply with the terms of the PGP; however,

inclusion of training as an enforceable component of the PGP is unnecessary.

 

Comment ID 917.001.008

Author Name: Holley Robert

Organization: West Central Lyon County Weed Management Area

We are concerned that the permit will hinder the ability of conservation districts and cooperative weed management

associations to provide assistance to landowners with the acquisition of pesticides (predominantly herbicides) and

application equipment . Landowners are currently an integral part of cooperative weed management within larger

geographic areas. The increased responsibilities placed on CWMA's and districts for application by landowners may

hinder or discourage this relationship, severely reducing the effectiveness of cooperative groups, and the success of

future cooperative efforts 
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 913.001.009.

 

Comment ID 918.001.001

Author Name: Peterson J.

Organization:  

Native aquatic plant communities are critical to maintaining high water quality, in lakes and rivers . These native plants

also provide the necessary habitat for native fish and other native wildlife . The General NPDES :Peirt-s should not be

issued for application of herbicides to native aquatic plants, unless very restrictive conditions are placed in the permits .
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A number of government agencies have aquatic plant management programs, that currently permit the destruction of

native aquatic plants in U.S . Waters. Often, the permission to destroy native aquatic plants is given, for the reason of

allowing riparian landowners to have their rightful access to navigable waters . This `right of access' is so broadly

interpreted, that minor and frivolously imagined hardships can be used to justify the destruction of critical native aquatic

plants .

 

If it is decided to allow the General NPDES Permits to cover the destruction of native aquatic plants, there needs to be

defining standards that determine when a significant impediment to riparian landowner `right of access' actually exist, to

the extent that control of aquatic plants shall be permitted .

 

These standards should be based on consistently determined physical impediments; not on the aesthetic and

judgmental opinions of personal inconvenience to the permit applicant .

 

I cannot understand why one lakeshore owner feels the weeds are so awful, that the weeds must be controlled. Yet, the

neighbors on each side of him, in the exact same situation, feel very little inconvenience to their own lake activities .

Should we allow pesticides to be directly put into the water column, because of

 

--The fastidiousness of certain boat owners, that become obsessively frustrated with the occasional weed in a prop ?

 

--The belief of some individuals, that all good beaches are sandy ?

 

--The fear of timid swimmers, that shriek, when "icky" weeds touch their legs ?

 

The personal aesthetics, obsessions, and phobias of private landowners, should not be allowed to degrade the quality

of our Public Waters, under the guise of "riparian rights." 
 

Response 

EPA recognizes that most aquatic plants and algae are largely beneficial to water quality; however, overabundant native algae and

aquatic vegetation, as well as introduced, exotic species can decrease water quality and utility. Dense plant or algae growth can

interfere with recreational activities (e.g., fishing, boating, and swimming), disrupt water transport, reduce aquatic biodiversity by

preventing desirable plant growth and unbalancing fish populations, lower the aesthetic appeal of a water body and increase the risk

of human diseases by providing ideal vector breeding grounds (See section 2.2.2 of the PGP Fact Sheet).

 

EPA regulates the use of pesticides in the United States under the statutory framework of FIFRA. Comments about individual water

rights are outside the scope of this permit. When EPA approves a pesticide for a particular use, the Agency imposes restrictions

through labeling requirements governing such use. It is illegal under Section 12(a)(2)(G) of FIFRA to use a registered pesticides in

a manner inconsistent with its labeling. Comments concerning FIFRA pesticide registrations are outside the scope of this permit.

This permit provides a vehicle to ensure that point source discharges from pesticide applications to waters of the United States are

made consistent with Clean Water Act requirements.  Refer to response to Comment ID 201.1.001.002.

 

Comment ID 924.001.002
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Author Name: Sylvester R.

Organization:  

One last thing, lift the ban on DDT. Kill mosquitos, save human lives. 
 

Response 

Comments concerning pesticide registrations under FIFRA are outside the scope of this permit.

 

Comment ID 926.001.001

Author Name: Reabe Jr

Organization: Reabe Spraying Service Inc.

Thank you very much for this opportunity to comment on this very important permit process. Reabe Spraying Service

Inc. is a custom aerial application business that was started in 1979 by my three brothers and myself when our father

decided it was time to start turning things over to the next generation. He started in aerial application shortly after

getting out of the army air corps at after WWII . We are the largest aerial applicator in Wisconsin servicing an area that

covers almost 25% of state. Most of our work involves treating vegetables, grain crops and cranberries ; with some

forest treatments for various pest. We mainly work for the individual grower or the vegetable processor, and almost

never do any government contracts. Most of my customers use IPM scouting services on a portion of their acreage and

they scout the rest with their own employees. Most of these are trained pest scouts or the grower himself . The grower

will consult with his IPM service, ag-retailer, county Ag extension agent and/or the university extension researchers in

deciding when and how to best manage his pest. Over the last 60 years, my family has treated hundreds of thousands

of acres of vegetables fields and cranberries bed that are within 30 feet of drainage ditches that flow into trout stream or

other rivers. We have developed and adopted techniques and equipment that allows us to treat these fields without

endangering these aquatic habitats . I don't believe that the current scope of the proposed general permit includes any

work that I do, but I believe that the scope will be broadened in the future. For this reason, I am commenting on how this

permit process would affect my business . 
 

Response 

Please refer to PGP Comment Response Scope Essay.

 

Comment ID 931.001.001

Author Name: Mahoneyer Dennis

Organization: County of Salem Mosquito Extermination Commission
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Pestiside applications are currently made within our organization with every effort to ensure compliance with all federal

and state laws.  On behalf of the Salem County Mosquito Extermination Commission please accept the attached

comments in regards to the EPA Draft NPDES Permit.

 

Being affiliated with the New Jersey Mosquito Control Association, the Associated Executives of Mosquito Control Work

in New Jersey, the American Mosquito` Control Association, and the National Agricultural Aviation Association; we urge

further review and amendment to the current EPA Draft NPDES Permit;;,, 
 

Response 

EPA acknowledges the comment.
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AUTH - EPA'S AUTHORITY TO ISSUE A GENERAL PERMIT ON

PESTICIDES

Comment ID 195.1.001.016

Author Name: Wolf C.

Organization:  

Additionally, according to the background information you kindly provided in I.4-6, there is no legal precedence for

including the term "near water" for pesticide application requiring an NPDES permit. In Altman v. Town of Amherst, the

Second Circuit court ruled that NPDES permits should apply to "properly used pesticides released into or over water of

the U.S." (pg. 4, emphasis added). "Into" and "over" water does not include "near," since "near" in this context is

denotatively a land-based term. According to your information on the 2006 NPDES Pesticides Rule, an NPDES permit

is not required for "the application of pesticides directly to water to control pests; and 2) the application of pesticides to

control pests that are present over, including near, water where a portion of the pesticides will unavoidably be deposited

to the water to target the pests" (I.5, pg. 5, emphasis added). According to your own language and your own evidence,

the NPDES permit is not needed for the uses that the PGP is attempting to regulate, so what purpose does this current

proposal serve? Either information is missing, or certain leaps of logic have been made that would make an Olympic

pole-vaulter jealous. Clarification on the train of logic is needed. 
 

Response 

EPA understands the commenter’s confusion regarding needing a permit for pesticide applications made "near water.”  For

purposes of clarification, the final PGP, consistent with the permit as proposed, covers the discharge of pesticides (biological

pesticides, and chemical pesticides which leave a residue) to Waters of the United States resulting from the following use patterns:

(1) Mosquito and Other Flying Insect Pest Control; (2) Weed and Algae Control; (3) Animal Pest Control; and (4) Forest Canopy

Pest Control.  Please note that comments related to the 2006 NPDES Pesticides Rule are outside the scope of this permit.

 

Comment ID 307.1.001.002

Author Name: Lange Mark

Organization: National Cotton Council (NCC)

The NCC is Opposed to the NPDES Permitting Requirements Set Out by the Sixth Circuit

 

As an introductory matter, the NCC continues to strongly disagree with the decision of the Sixth Circuit Court of Appeals

in the case of National Cotton Council, et al, v. EPA that led to the development of the PGP under consideration by EPA

and that failed to defer properly to EPA's reasonable interpretation of the Clean Water Act (CWA). In more than three

decades of implementation of the CWA and the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA), EPA has

never required NPDES permitting for pesticide applications made consistently with FIFRA rules.

PGP Responses to Comments EPA's authority to issue a general permit on pesticides

26610/31/2011 04:04 PM EDT



 

 

The NCC continues to believe that the Sixth Circuit ignored EPA's past implementation of the laws and, instead,

stretched the CWA's definition of ‘chemical pollutant' to include pesticide residues.  The NCC has been disappointed

that EPA failed to defend its own science-based decisions in the NCC v. EPA case and opposed requests for reviews at

both the appeals court and the Supreme Court. The FIFRA registration process requires a myriad of human health,

safety, and environmental studies to confirm the mandate of "no unreasonable adverse affects" and to establish

conditions under which pesticides may be used safely and legally in the U.S. These studies include the impacts of

pesticides on aquatic environments. EPA's failure to defend its own science and policy in this critical forum is difficult to

justify. 

 

Because this new NPDES requirement is grafted onto the already existing FIFRA standards for pesticide applications,

affected pesticide users are faced with new, burdensome, and sometimes redundant regulations that increase costs

while resulting in no additional environmental protections. As a general matter, NCC continues to believe that the

NPDES process is the wrong train on the wrong track. FIFRA rules and regulations should take precedence. 
 

Response 

Please see responses to Comment ID 483.1.001.001 regarding the Court’s decision and the PGP Comment Response Approach

Essay regarding PGP requirements being duplicative of FIFRA.  The Court’s decision and FIFRA are outside the scope of this

permit.  Also, refer to response to Comment ID 258.1.001.001 for a discussion of why EPA did not appeal the Court’s decision.

 

Comment ID 335.1.001.003

Author Name: Giguere Cary

Organization: Vermont Agency of Agriculture

The Pesticide General Permit contains several provisions that either require or imply adherence to pesticide product

label statements and directions. As the State Lead Agency for compliance with FIFRA, the Agency of Agriculture

recognizes that pesticide label interpretation is a significant component of effective pesticide enforcement. EPA must

refrain from making adherence to the FIFRA label a condition of an NPDES permit when the Agency with authority to

issue NPDES permits, conduct inspections and determine permit compliance under Clean Water Act jurisdiction has no

authority to conduct pesticide use inspections and enforce pesticide product label requirements. The authority over

pesticide use rests solely with the state lead agencies for pesticides as delegated under FIFRA Sections 24 and 26. 
 

Response 

EPA disagrees with the comment.  The Clean Water Act provides EPA with the authority to regulate point source discharges of

pollutants to waters of the United States.  In the National Cotton Council case, the Sixth Circuit Court held that “pollutants” as

defined under the CWA include residues from chemical pesticides, and biological pesticides.  As a result, NPDES permits will be

required for point source discharges to Waters of the United States of biological pesticides, and of chemical pesticides that leave a

residue.
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The PGP does not include adherence to the FIFRA label as a condition of the permit (i.e., technology-based effluent limitations).

However, EPA clarifies that under section 1.5 of the PGP Operators must comply with all other applicable federal and state laws

and regulations that pertain to the application of pesticides.  For example, this permit does not negate the requirements under the

Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) and its implementing regulations to use registered pesticides

consistent with the product’s labeling.  In fact, applications in violation of certain FIFRA requirements could also be a violation of

the permit and therefore a violation of the CWA (e.g. exceeding label application rates).  Additionally, other laws and regulations

might apply to certain activities that are also covered under this permit (e.g., United States Coast Guard regulations). Please see a

more in depth discussion in the Fact Sheet at Section 2.

 

Comment ID 483.1.001.015

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

10     The pesticide industry supports the use of IPM, and CLA notes that many aspects of IPM are integrated into

FIFRA label requirements and as such are already mandatory. However, IPM is a process for decision making on

pesticide use that occurs before and independent of any discharge that requires authorization by permit; EPA has no

legal authority to require the PGP where IPM considerations result in no pesticide discharge, nor to require IPM or other

activities that precede a determination to employ a pesticide. As a result, the IPM requirement contained in the Draft

PGP should be eliminated. Even if the Agency declines to remove IPM as a general requirement, it should remove any

IPM-based requirements where the outcome of the IPM decision-making process resulted in no pesticide discharge.

Should EPA retain IPM requirements as part of the final PGP,  
 

Response 

EPA acknowledges the pesticide industry support of the use of IPM and agrees that many aspects of IPM are already being used and

in many instances, are already required.  EPA notes that the final PGP does not require implementation of IPM per se; although, the

permit does require the permittee to implement appropriate Pest Management Measures to meet the effluent limitations, which are

based on  IPM practices.  EPA agrees with commenter that pesticide application activities that do not result in a discharge to Waters

of the United States do not require coverage under the PGP.  However, EPA disagrees with commenter that EPA has no legal

authority to require IPM type practices that precede a discharge.  All NPDES permits are required to contain technology-based and

water quality-based effluent limitations.  40 CFR §§ 122.44(a)(1) and 125.3.  When EPA has not promulgated effluent limitation

guidelines for an industry, or if an Operator is discharging a pollutant not considered in the development of the effluent limitation

guideline (ELG), permit limitations may be based on the best professional judgment (BPJ, sometimes also referred to as "best

engineering judgment") of the permit writer.  33 U.S.C. § 1342(a)(1); 40 CFR 125.3(c).  See Student Public Interest Group v.

Fritzsche, Dodge & Olcott, 759 F.2d 1131, 1134 (3rd Cir. 1985); American Petroleum Inst. v. EPA, 787 F.2d 965, 971 (5th Cir.

1986).  For this permit, the technology-based effluent limitations are based on BPJ decision-making because no ELG applies.

Through the Agency’s NPDES permit regulations, EPA interpreted the CWA to allow best management practices (BMPs) to take

the place of numeric effluent limitations under certain circumstances.
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EPA has determined that the effluent limitations provided in the PGP are, as the CWA requires, technologically available and

economically practicable and achievable. Commenter even highlights that similar practices are already taking place or in some

cases are even required. For this permit, EPA is using the term “Pest Management Measures,” as defined in Appendix A of the

permit, to represent practices/procedures implemented to meet the non-numeric effluent limitations.  Use of the term Pest

Management Measures is intended to better describe the range of pollutant reduction practices that may be employed when applying

pesticides, whether they are structural, non-structural or procedural and includes BMPs as one of the components.  The approach to

Pest Management Measures in this permit is consistent with the CWA as well as its implementing regulations at 40 CFR

122.44(k)(4).  Please see the Economic Analysis and Fact Sheet for further discussion.

 

Comment ID 494.1.001.014

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

The Agency states its belief that the four covered uses "would encompass the majority of pesticide applications that

would result in point source discharges to waters of the U.S." Yet, EPA also is seeking comment as to whether

additional pesticide use patterns should be included in the PGP, and acknowledges the potential CWA legal jeopardy of

such pesticide users by stating: "[a]ny point source discharge of pollutants to waters of the United States not covered by

this or another general permit will need coverage under an individual permit." (75 Fed Reg 107, 31783 June 4, 2010). 

 

The CWA and its legislative history show plainly that Congress specifically considered agricultural pesticide use and

chose not to impose federal NPDES permitting on such crop production activities (See 33 U.S.C. § 1288(b)(F), §

1254(p), § 1362(14), and H.R. Rep. #92- 511, 92d Cong., 2d Sess., 13-14 (1971)). Any future assertion by the EPA of a

requirement for NPDES permit coverage for agricultural pesticide use would contravene clear congressional intent and

would therefore be unlawful. 
 

Response 

EPA disagrees with commenter's assertion that requiring permits for any agricultural pesticide use would contravene clear

congressional intent and would therefore be unlawful.  The CWA exempts from NPDES permitting irrigation return flow (which

includes runoff from a crop field due to irrigation of that field) and agricultural stormwater runoff.  The PGP does not affect these

statutory exemptions.  However, discharges from the application of pesticides, which includes applications of herbicides, directly

into canals or ditches that are Waters of the United States, are not exempt as irrigation return flows or agricultural stormwater, and

do require NPDES permit coverage.  This is because such pesticide discharges are not only point sources, but also that these

pesticides are now defined as “pollutants” under the CWA due to the Sixth Circuit Court’s decision.  

 

Comment ID 504.1.001.002

Author Name: Lochner Tom
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Organization: Wisconsin State Cranberry Growers Association (WSCGA)

In addition, Congress has not delegated EPA any authority to regulate the application of pesticides that are made to dry

land, which may runoff due to nonpoint source events. Importantly, the EPA considers applications of pesticides to

cranberries to be "terrestrial food crop use" applications, not "aquatic food" applications.[FN3] This is because these

applications of pesticides are made (in accordance with FIRA[FN4] requirements) when there are no surface waters

present on the land. The cropland, whether it is a wetland, a farmed wetland or a converted wetland, is dry when the

application is made. EPA has no authority to regulate nonpoint source discharges, or runoff that occurs from dry land,

under the CWA. Rather, EPA is limited to regulating point source discharges into jurisdictional waters.

 

 

[FN3] See http://www.epa.gov/opp00001/regulating/usesite/terrestrial-food.pdf , EPA Crop Group Number 13, Berry and

Small Fruit Crop Group.

 

[FN4] Federal Insecticide, Fungicide, and Rodenticide Act. 40 CFR § 121 et. seq. 
 

Response 

Refer to response to Comment ID 441.1.001.003.

 

Comment ID 559.001.001

Author Name: Banfield S.

Organization:  

Clean Water Act (CWA) Basis in Jurisdictional Usurpation Regarding the Clean Water Act in General as adopted by the

United States Congress:

 

Article One Section Eight of the Constitution of the United States Constitution enumerates the powers of congress. It

reads as follows:

 

"Section 8

The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide

for the common Defence and general Welfare of the United States; but all Duties, Imposts and Excises shall be uniform

throughout the United States;

To borrow money on the credit of the United States;

To regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes;

To establish an uniform Rule of Naturalization, and uniform Laws on the subject of Bankruptcies throughout the United

States;

To coin Money, regulate the Value thereof, and of foreign Coin, and fix the Standard of Weights and Measures;

To provide for the Punishment of counterfeiting the Securities and current Coin of the United States;

To establish Post Offices and Post Roads;
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To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the

exclusive Right to their respective Writings and Discoveries;

To constitute Tribunals inferior to the supreme Court;

To define and punish Piracies and Felonies committed on the high Seas, and Offenses against the Law of Nations;

To declare War, grant Letters of Marque and Reprisal, and make Rules concerning Captures on Land and Water;

To raise and support Armies, but no Appropriation of Money to that Use shall be for a longer Term than two Years;

To provide and maintain a Navy;

To make Rules for the Government and Regulation of the land and naval Forces; To provide for calling forth the Militia

to execute the Laws of the Union, suppress Insurrections and repel Invasions;

To provide for organizing, arming, and disciplining, the Militia, and for governing such Part of them as may be employed

in the Service of the United States, reserving to the States respectively, the Appointment of the Officers, and the

Authority of training the Militia according to the discipline prescribed by Congress; To exercise exclusive Legislation in

all Cases whatsoever, over such District (not exceeding ten Miles square) as may, by Cession of particular States, and

the acceptance of Congress, become the Seat of the Government of the United States, and to exercise like Authority

over all Places purchased by the Consent of the Legislature of the State in which the Same shall be, for the Erection of

Forts, Magazines, Arsenals, dock-Yards, and other needful Buildings; And To make all Laws which shall be necessary

and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the

Government of the United States, or in any Department or Officer thereof."

 

There exists no implied or express power granted to Congress in the Constitution of the United States to regulate or

require permitting for the discharge of pesticides to waters of the U.S. Whereas Congress has no power to do so,

neither can it delegate that power to public officials of the executive branch of the United States. Lacking any express or

implied power to regulate the discharge of pesticides to waters of the U.S., any acts, laws, or administrative regulations

are not law, but are altogether void, and of no force. It is not possible by any reasonable measure to conclude that the

Constitution of the United States intended to extend such a power to the congress when aquatic pesticides probably did

not exist at the time of the drafting of the Constitution in 1787. Nor has any subsequent amendment extended the reach

of the congress into such matters. Whereas there exists no Constitutional Authority for the United States Federal

Government to regulate the discharge of pesticides to waters of the U.S. it is the duty of every officer, or agent of the

United States Federal Government sworn to uphold and defend the Constitution of the United States against all

enemies foreign and domestic to voluntarily abstain from participation in such activity. Indeed it is not only the right, but

the obligation of every Citizen and United States Federal Government employee to abstain from instituting, writing, or

supporting regulation or "law" backed by the threat of fine or imprisonment, lacking proper constitutional authority. In the

2010 NPDES Pesticides General Permit Fact Sheet EPA repeatedly cited court decisions as the authority to implement

clearly unconstitutional measures back by the force of "law". It is the right and obligation of every citizen and incumbent

upon every employee of the United States Federal Government, especially when asked to draft and implement

regulations enforced through fine and imprisonment to abstain from participation or cooperation in governmental activity

that exceeds constitutional restraint regardless of court findings. To rely solely on congressional edict and court

proceedings as a source of authority without a prudent personal examination of constitutionality leaves Federal Judges

and the Congress with virtually limitless powers and hence unlimited unjustified dominion over Citizens of the United

States. Even if the authority for administration and enforcement of this permit was completely delegated to the states

and it was only a suggested framework for the states to follow, there exists no authority for the Congress to expend tax

revenue on the development of this permit as it lies outside the scope of its constitutional powers. The Tenth

Amendment of the Constitution of the United States reads as follows:
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"Amendment 10

The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the

States respectively, or to the people." Whereas there exists no discernable implied or express constitutional authority

for the United States Federal Government to regulate the discharge of pesticides to waters of the U.S., in accord with

Amendment 10 of the Constitution of the United States that power is reserved to the States respectively, or to the

people. In summary, I disagree with the whole premise of this permit. My suggested alternative is for the personnel

within EPA to voluntarily cease and desist from its imposition on operators. I further urge that EPA stop using court

decisions in general to extend the reach of their authority beyond what is constitutionally valid. Whereas I expect to

realistically be bound by this permit process I have nevertheless provided further comment on the draft permit. 
 

Response 

Comments related to the constitutionality of the CWA are outside the scope of this permit.  See response to Comment ID

483.1.001.001.

 

 

Comment ID 565.1.001.016

Author Name: Murray William

Organization: National Alliance of Forest Owners (NAFO)

EPA states in the Fact Sheet that, as a result of the National Cotton Council decision, "discharges from the application

of pesticides to irrigation ditches and canals that are either waters of the U.S. or convey to waters of the U.S. now

require NPDES permit coverage." Fact Sheet at 15 (emphasis added). The Fact Sheet overstates the scope of EPA's

jurisdiction under the CWA. The CWA only prohibits the (unpermitted) discharge of pollutants to waters of the United

States. See 33 U.S.C. §§ 1311(a), 1362(12) (defining "discharge of a pollutant" to mean "any addition of any pollutant to

navigable waters from any point source"), and 1362(7) (defining "navigable waters" to mean "the waters of the United

States"). Thus, EPA only has authority under CWA §§ 301(a) and 402 to regulate the discharge of pollutants - including

that from point source applications of certain pesticides or resulting residuals - to ditches and canals that are

themselves waters of the United States.[FN 6] It does not have jurisdiction to regulate "discharges" to ditches and

canals that are not. EPA should rewrite the referenced sentence in the Fact Sheet to accurately reflect the scope of its

jurisdiction by removing the words "either . . . or convey to waters of the U.S." 

 

[FN 6]: Discharges of pollutants from ditches and canals that convey silvicultural storm water to waters of the United

States are not regulated under CWA § 402(p) or EPA’s storm water rules, and as EPA recognizes, neither the National

Cotton Council decision nor the proposed PGP change the existing status of whether certain types of stormwater

require permit coverage. Fact Sheet at 5-6; see also 40 C.F.R. §§ 122.26 and 122.27. 
 

Response 

Please refer to the PGP Comment Response Waters of the United States Essay.
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Comment ID 630.1.001.003

Author Name: Fisher Kari

Organization: Natural Resources and Environmental Division, California Farm Bureau Federation

The draft PGP, as well as the accompanying fact sheet, attempts to extend coverage and regulatory requirements to

pesticide applications made to many other water "conveyances with a hydrologic surface connection to waters of the

U.S. at the time of pesticide application." (Fact Sheet, p. 15.) Such statements are inaccurate as EPA is improperly

asserting its authority to regulate discharges to conveyances to waters of the U.S., rather than only discharges to

waters of the U.S.[FN1] In particular, the fact sheet (at p. 15) states:

 

Also, as a result of the court's decision to vacate the 2006 NPDES Pesticides rule, discharges from the application of

pesticides to irrigation ditches and canals that are either waters of the U.S. or convey to waters of the U.S. now require

NPDES permit coverage.

 

EPA must correct and eliminate these unlawful expansions of Clean Water Act jurisdiction from the final PGP

documents. The Clean Water Act regulates only discharges to "navigable waters" - defined as "waters of the United

States." (33 U.S.C. § 1362(7), 33 C.F.R. § 328.1.) The determination of whether a particular feature is a "water of the

United States" is essential to the assertion by EPA of regulatory authority over a discharge to that feature. EPA cannot

expand its authority and avoid the need for threshold jurisdictional determinations by regulating discharges to

"conveyances" that are not themselves waters of the U.S. If a particular ditch is not a water of the U.S. then discharges

to the ditch are not regulated under the Clean Water Act.[FN2]

 

 

[FN1] Notes 1 and 2 to Section 1.2.2 of the proposed PGP also refer to conveyances to waters of the U.S. These

provisions require that the calculation of the annual treatment area thresholds for the requirement to submit a Notice of

Intent ("NOI") include not only applications to waters of the U.S., but also applications to "conveyances with a

hydrological surface connection to waters of the U.S. at the time of pesticide application." Moreover, the supporting

economic analysis at 3.2.2 also refers to owners of ditches that convey waters to crops and private lakes/ponds as

entities potentially impacted by the PGP. To the extent that these provisions suggest that discharges to conveyances to

waters of the U.S. are regulated discharges, they too require correction.

[FN2] A ditch that is not a water of the U.S. may be a "point source" - in which case discharges from the ditch may be

regulated (unless the discharge is classified as agricultural stormwater or another unregulated discharge). The

discharge of pesticide to such a ditch, however, is not regulated under the Clean Water Act. 
 

Response 

Please refer to the PGP Comment Response Waters of the United States Essay.

 

Comment ID 701.1.001.001
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Author Name: Lynch Robert

Organization: Irrigation & Electrical Districts Association of Arizona

We are writing to express our concern over the definition of "Waters of the United States" in the draft general permit

referred to in the above-referenced Federal Register notice.

 

The Federal Register notice discusses the case law leading up to the decision to issue the general permit. It does not

discuss the case law associated with the jurisdictional application of the permit that EPA seeks by placing a definition of

"Waters of the United States" within the terms and conditions of the draft general permit (pp. 38-39).

 

We have reviewed the proposed definitions for Waters of the United States in S. 787 and H.R. 5088. As you know, H.R.

5088 contains most but not all of the detail found in the proposed general permit definition. S. 787 originally declared

federal jurisdiction to be the outward limit of the Commerce Clause of the Constitution. However, as marked in

committee, it bears a striking resemblance to your definition.

 

Both bills define what their sponsors wish Clean Water Act jurisdiction to be, not what it is. Both bills provide irrefutable

evidence that your definition reaches beyond your current jurisdiction.

One of the most troubling aspects of your definition is the multiple use of conditional language in other parts of the

definition such as "could affect", "could be taken and sold", and "could be used for industrial purposes". This conditional

language from S. 787 goes beyond H.R. 5088. Indeed, it would appear that the agency is seeking to test in litigation the

outer limits of the Commerce Clause in order to put S. 787 in context.

 

The Supreme Court decisions you decline to cite in your Federal Register notice (although Senator Feingold had no

trouble citing them in S. 787) declare very clearly that the Clean Water Act was intended in 1972 and still does declare

a role for the states beyond that to be exercised by your agency under the federal jurisdiction granted it by Congress in

the legislation. Your definition emasculates that relationship as to this type of permit. Moreover, it will do nothing but stir

confusion because no one will be able to figure out whether a particular water source "could be" used in some fashion

that would make it jurisdictional even if it isn't being used that way now. For instance, if I have a spring on my property

and I decide to bottle water from this spring and sell it in my town, that bottled water "could be" sold in Los Angeles or

Hong Kong, but it isn't being sold in interstate commerce or international commerce, just down the road in my town.

Does a local exterminating company have to get one of these permits before it can provide service to me on my

property?

 

However you ultimately shape this permit and its conditions, we think you owe to the applicant public to provide a much

brighter line for application of the general permit than this definition does now. In its current form, we cannot see how

this definition generates anything but litigation.

 

Thank you for the opportunity to comment on this important regulatory proposal. 
 

Response 

Please refer to the PGP Comment Response Waters of the United States Essay. 
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Comment ID 705.1.001.018

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Page 10, Section 2.2.1.3.4.

 

Reference: In situations or locations where practicable and feasible for efficacious control, use larvicides as a preferred

pesticide for mosquito or flying insect pest control when larval action thresholds have been met; and ….

 

Comment: . It is not the role of this permit to specify what, how, when, how much can be applied or to specify

methodology of applications. All references to similar language, such as "using larvicides" should be deleted from the

PGP. 
 

Response 

Refer to response to Comment ID 388.001.016.

 

 

Comment ID 863.001.002

Author Name: Kirk T.

Organization:  

Also please consider: The SUPREEM COURT DECISION BETWEEN SHERIFF RICHARD MACK AND THE

FEDERAL GOVERNMENT IN REFERENCE TO GUN CONTROL DECLARED THAT THE EPA DOES NOT HAVE

JERISDICTION TO EXERCISE ANY AUTHORITY OVER THE INDIVIDUAL STATES. SO, AS ESTABLISHED BY OUR

SUPREEM COURT, YOU HAVE NO AUTHORITY TO EXERCISE ANY FORCE OR CONTROL OVER ANY ISSUE

WITHIN THE STATE OF COLORADO 
 

Response 

Comments related to the jurisdiction of the NPDES program are outside the scope of this permit.  Please note that this permit only

applies to those areas where EPA is the NPDES permitting authority. Refer to response to Comment ID 335.1.001.003.
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Response to Public Comments: Final U.S. EPA NPDES Pesticide General Permit 
for Discharges From the Application of Pesticides 
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PROCESS - EPA INTERACTION WITH STAKEHOLDERS

Comment ID 232-cp.001.003

Author Name: Hipkins Pat

Organization: Southern Region Pesticide Safety Educators

We understand that homeowners and small property owners who treat an aquatic area will be "covered" by a general

permit ... but how will they be informed about NPDES? ...what if they are the subject of a complaint? 
 

Response 

Refer to response to Comment ID 315.1.001.020. An eligible Operator that is complying with the terms of the PGP can use the PGP

as a “shield” or defense to any CWA citizen suit that is filed against him/her for violation of the CWA associated with their

discharge under the PGP.

 

Comment ID 282-cp.001.002

Author Name: Tolar Bryan

Organization: Georgia Agribusiness Council (GAC)

There are numerous flaws in the draft and we implore you to work with the regulated community to address these

issues. 
 

Response 

EPA acknowledges commenter statement.  EPA worked closely with a wide range of stakeholders, including the regulated

community, in developing the final permit.  The Agency responded to all comments provided on the draft permit.  Also, EPA

prepared an Economic Analysis for this permit to assess the potential impacts associated with complying with the terms of the

permit and found the economic burden of the permit to be negligible for most operators.  A copy of that analysis is available in the

public docket for this permit.

 

Comment ID 282.1.001.002

Author Name: Tolar Bryan

Organization: Georgia Agribusiness Council (GAC)

There are numerous flaws in the draft and we implore you to work with the regulated community to address these
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issues. 
 

Response 

Refer to response to Comment ID 282-cp.001.002.

 

Comment ID 315.1.001.020

Author Name: Peterson Jack

Organization: Arizona Department of Agriculture

Significant outreach and education will be vital to ensure applicators are aware of the requirements under the new

permitting regime.  It is a mistake-especially since so many variables remain unsettled-to assume that all of the

impacted applicators will be prepared to comply with the permit requirements in such short order and without adequate

outreach.  In many states a significant amount of applicator training and outreach takes place in the winter and early

spring.  Again the EPA either needs to request additional time from the court or establish a one year for compliance

assistance so that appropriate outreach, training and education can occur.    
 

Response 

EPA agrees with commenters that significant outreach and education will be vital to ensure Operators are aware of the requirements

under the new permitting regime.  Since the Sixth Circuit Court granted EPA’s request for a stay of the Court’s mandate to April 9,

2011, the Agency has been working with and notifying stakeholders of the pending new obligations that are required generally

under the CWA and its implementing regulations and specific permit conditions that EPA has included in the final PGP.  EPA

expects to continue an intensive outreach effort even after the permit is issued to continue to educate stakeholders on these new

requirements.  EPA believes Operators that are eligible to be covered under this permit have ample opportunity to comply with the

permit, particularly in light of the fact that some of the changes to the draft permit specifically provided additional time to comply

(e.g., NOIs are now due in January 2012).  Also, the Agency believes the final permit is clearer than the draft permit, particularly

from the standpoint that the permit now delineates responsibilities between different types of Operators (i.e., Applicators and

Decision-makers), in that permit requirements are better tied to those Operators in the best position to both understand and

implement such requirements.

 

The Agency does not have the authority to extend the compliance period for certain permit conditions, such as the requirement to

comply with existing technology-based and water quality-based effluent limitations.

 

Comment ID 365.1.001.008

Author Name: De Yong Ron

Organization: Montana Department of Agriculture
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Although we have been involved in the development of the NPDES Pesticide Permit from the beginning, and have done

our best to provide input on the best approach for addressing the court's decision, we still have a lot to learn about the

CWA. EPA's Office of Water is ultimately accountable for the outcome of the permit, and we strongly encourage you to

use your knowledge of the statute to assess and address any negative impacts this decision may have on all U.S.

citizens and our shared landscape. 
 

Response 

Refer to response to Comment ID 282-cp.001.002.

 

Comment ID 365.1.001.022

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

It should be recognized that with the current thresholds, many private homeowners and farmers will be required to

maintain the pesticide discharge management plan. Outreach to these individuals will be necessary by the NPDES

permitting agency and should not be considered the responsibility of a commercial applicator that they may hire. 
 

Response 

Refer to response to Comment ID 315.1.001.020.  Additionally, the final permit generally does not require private homeowners and

farmers to develop and maintain a pesticide discharge management plan since those Operators are unlikely to be a large entity, as

defined in the permit, and unlikely to trigger the requirement to submit an NOI.  In any instance, EPA does not expect, nor does the

permit require, commercial applicators to educate private homeowners and farmers on the requirements of the final permit.

 

Comment ID 379.1.001.060

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

The EPA now needs to do a better job of informing and educating aquatic pesticide users how their exposure to and

jeopardy from such possibly undue or unwarranted citizen interference might now take place (or be ratcheted-up),

stemming from applicators now having to work under the Clean Water Act and its associated NPDES protocols (i.e.

EPA needs to better describe the how, when and where such possibly undue or unwarranted interference might now

become more possible than before in our soon having to work under the Clean Water Act).  The EPA also needs to

identify what safeguards or amelioration measures are part of either the Clean Water Act or its associated NPDES

protocols that will help aquatic pesticide users to avoid or at least reduce any such possibly undue or unwarranted

citizen interference.           
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Response 

EPA acknowledges commenter's assertion that the NPDES permit may bring undue or unwarranted citizen interference as a result

of these activities being covered under the Clean Water Act; however, such interference is outside the scope of today's action.  As

written, the permit provides an opportunity for public input on the draft permit (for which the comment period lasted for 45 days

between June 4, 2010 and July 19, 2010).  EPA is issuing the final permit taking into account all comments received and believes

that Operators complying with the terms of the permit should be adequately protected from citizen suits.  Operators with a concern

about citizen interference may want to consider retaining more detailed documentation of pesticide activities covered under the

permit to be able to better demonstrate compliance with the permit should the need arise.  Please note, an eligible Operator that is

complying with the terms of the PGP can use the PGP as a “shield” or defense to any CWA citizen suit that is filed against him/her

for violation of the CWA associated with their discharge under the PGP.  Also, refer to response to Comment ID 315.1.001.020.

 

Comment ID 426.1.001.004

Author Name: Bove Ann

Organization: Northeast Aquatic Plant Management Society (NEAPMS)

NEAPMS appreciates EPA's willingness to engage technical representatives from state pesticide agencies throughout

this process, as well as engagement with stakeholders and encourages careful review and consideration of the

comments received. 
 

Response 

EPA acknowledges commenter's support of EPA's process for developing the final permit.  The Agency carefully reviewed and

considered comments received in preparation of the final permit.

 

Comment ID 453.1.001.004

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

Context of Our Comments EPA faces a difficult task in drafting a PGP for pesticide applications "to or over, including

near, waters of the U.S." We credit EPA for inviting NAAA and other affected parties to meet with Agency officials from

the Office of Water, Office of Pesticide Programs and Office of General Counsel during the months leading up to the

publication of this draft PGP. We appreciate the opportunity we had to provide EPA with demographic, economic and

other information about our industry, express concerns, ask questions, and gain insight on the Agency's perspective on

various aspects of the PGP. 
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Response 

Refer to response to Comment ID 426.1.001.004.

 

Comment ID 472.1.001.004

Author Name: Heilman Mark

Organization: SePRO Corporation

Finally, SePRO Corporation, on behalf of all public and private entities involved in aquatic plant management, would

recommend that EPA provide a second opportunity for public review and comment of a revised draft PGP. EPA's own

public comments on its webcast and during related regional meetings indicate the Agency's recognition of the

complexity of this permit development and the critical need for feedback on this proposed draft. It is highly likely that the

Agency will receive important new information that would alter various components of the PGP to an extent that further

public comment would be merited. 
 

Response 

EPA disagrees with commenter that a second opportunity for public review and comment should be provided on the draft permit.

The Agency believes the final permit provides a legally and technically sound permit consistent with the CWA that provides

additional environmental protection at a reasonable cost.  Over the course of the next five years, the Agency expects to evaluate the

adequacy of the permit and will reissue a revised permit based on information gathered suggesting more appropriate requirements.

 

Comment ID 482.1.001.001

Author Name: Burnell Barry

Organization: Idaho Department of Environmental Quality (DEQ)

The Idaho Department of Environmental Quality (DEQ) appreciates the effort that EPA has put into developing this

permit, including seeking involvement from the states. We have conducted a preliminary review of the draft permit and

respectfully submit the attached comments for your consideration. We look forward to reviewing the proposed final

permit prior to issuing our §401 water quality certification decision.  
 

Response 

Refer to response to Comment ID 426.1.001.004.  Please note, as detailed in 40 CFR § 124.53, state CWA §401 water quality

certifications are based on the draft permit and not the subsequent final permit.
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Comment ID 500.1.001.001

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

ARA is grateful for EPA's interface with interested parties during the development of the draft permit. EPA made

extraordinary attempts to gather information from parties affected by the draft permit. To their credit, EPA's Office of

Water and Office of Pesticide Programs collaborated and shared expertise to tackle the large task of developing a

general NPDES permit for aquatic pesticide applications, or pesticide general permit ("PGP"). 
 

Response 

Refer to response to Comment ID 426.1.001.004.

 

Comment ID 523.1.001.014

Author Name: Kee Ed

Organization: National Association of State Departments of Agriculture (NASDA) and  Delaware Department of Agriculture

It is important to also keep in mind that a large portion of those who will have to comply with the permit are trained to

read and follow FIFRA labels and are largely unfamiliar with CWA permitting. EPA's draft permit and accompanying fact

sheet seem to be designed for professionals who are trained in CWA permitting requirements. Many of those who will

be required to obtain these permits do not have the capacity to hire attorneys and regulatory experts to interpret and

apply the permit to their specific operations, nor do they have the ability or capacity to pass on these costs. We

encourage EPA to work with stakeholders to provide additional clarity and simplicity in this regard. 
 

Response 

Refer to response to Comment ID 315.1.001.020.

 

Comment ID 524.1.001.010

Author Name: Hugoson Gene

Organization: Minnesota Department of Agriculture (MDA)

MDA has unanswered questions about who will perform the significant outreach required to communicate the scope of

the permit and to achieve compliance with the permit, and the important and legitimate question about who will impose

and monitor the compliance standards in order to effectively enforce the conditions of the permit. 
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Response 

Refer to response to Comment ID 315.1.001.020.  As provided in the final permit the PGP is applicable in areas where EPA is the

permitting authority, and therefore is responsible for administering the NPDES PGP, which includes issuing the permit, providing

education and outreach, evaluating compliance, and taking enforcement actions for violations. 

 

 

Comment ID 568.1.001.006

Author Name: Friisoe Geir

Organization: Gypsy Moth Slow the Spread Foundation (STS), Inc.

In addition to training, EPA and state NPDES programs need to produce educational materials for distribution. The draft

permit is large and complicated, making it difficult to read and understand.  
 

Response 

Refer to response to Comment ID 315.1.001.020.

 

Comment ID 637.1.001.012

Author Name: Rabe Bonnie

Organization: New Mexico Department of Agriculture (NMDA)

-Implementation and outreach will require substantial resources not only from EPA but from state agencies in order to

provide affected parties with adequate information to allow compliance. NM has a large Hispanic population for which

Spanish language materials will be a must. It is imperative the agency include this in planning for outreach and

education resource levels. 
 

Response 

Refer to response to Comment ID 315.1.001.020.

 

Comment ID 641.1.001.005

Author Name: Swaffer Steve

Organization: Natural Resources,  Kansas Farm Bureau (KFB)
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If the EPA were in the future to take the dramatic step of seeking to regulate agricultural pesticide use through NPDES

permitting, further public notice and comment and economic analysis would be required on both the decision to apply

the NPDES program to those activities and on the specific permit conditions to be applied.[FN 1]

 

[FN 1] There are numerous aspects of the PGP and Fact Sheet as proposed that would be inappropriate if applied to

agricultural pesticide use. The Fact Sheet (at page 12) indicates, for example, that multiple “operators” – such as a land

owner and a for-hire pesticide applicator – will be “responsible jointly and severally, for any violation that may occur ….”

It would be entirely irrational and without statutory basis to hold farmers responsible for NPDES permit “violations” that

are entirely beyond their control, such as improper equipment cleaning or calibration by commercial pesticide

applicators. 
 

Response 

The final PGP, consistent with the draft PGP, is available for those Operators who apply pesticides that result in a point source

discharge to waters of the United States in any of the four use patterns identified in the permit.  Adequate public notice and

comment was provided for the final PGP.  Consistent with the CWA, all Operators covered under the PGP must comply with the

terms and conditions of that permit.  Also, refer to responses to Comment IDs 279.1.001.004 and 472.1.001.004.

 

Comment ID 661.1.001.001

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

ARA is grateful for EPA's interface with interested parties during the development of the draft permit. EPA made

extraordinary attempts to gather information from parties affected by the draft permit. To their credit, EPA's Office of

Water and Office of Pesticide Programs collaborated and shared expertise to tackle the large task of developing a

general NPDES permit for aquatic pesticide applications, or pesticide general permit ("PGP"). 
 

Response 

Refer to response to Comment ID 426.1.001.004.

 

Comment ID 665.1.001.017

Author Name: Henderson Carol

Organization: New Hampshire Fish and Game Department

Thank you for providing an opportunity to comment on this draft. I understand that EPA is under a short timeframe for

issuance of this permit; however, there are many unanswered questions and/or information clarifications that should be
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developed. I believe it would be very beneficial and appreciated if another comment period could be provided before the

final permit is issued in December. 
 

Response 

Refer to response to Comment ID 472.1.001.004.

 

Comment ID 670.001.001

Author Name: Laursen Dan

Organization: Heart Mountain Irrigation District,  Wyoming

Heart Mountain Irrigation District appreciates the opportunity to comment on the U.S. Environmental Protection Agency

(EPA) draft National Pollutant Discharge Elimination System (NPDES) permit for point source discharges from the

application of pesticides to waters of the United States. 
 

Response 

Refer to response to Comment ID 426.1.001.004.

 

Comment ID 673.1.001.002

Author Name: Maslyn Mark

Organization: American Farm Bureau Federation (AFBF)

Because agricultural pesticide use is beyond the scope of the NPDES program and the proposed PGP, AFBF has not

undertaken to comment on what effluent limitations or other permit conditions would be appropriate if agricultural

pesticide use were covered. If the EPA were in the future to take the dramatic step of seeking to regulate agricultural

pesticide use through NPDES permitting, further public notice and comment and economic analysis would be required

on both the decision to apply the NPDES program to those activities and on the specific permit conditions to be

applied.[FN 1]

 

[FN 1] There are numerous aspects of the PGP and Fact Sheet as proposed that would be inappropriate if applied to

agricultural pesticide use. The Fact Sheet (at page 12) indicates, for example, that multiple “operators” – such as a land

owner and a for-hire pesticide applicator – will be “responsible jointly and severally, for any violation that may occur ….”

It would be entirely irrational and without statutory basis to hold farmers responsible for NPDES permit “violations” that

are entirely beyond their control, such as improper equipment cleaning or calibration by commercial pesticide

applicators. 
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Response 

Refer to response to Comment ID 641.1.001.005.

 

Comment ID 692.1.001.003

Author Name: Head Craig

Organization: Nebraska Farm Bureau Federation (NFBF)

Congress has always intended agricultural activities, including pesticide use, to be addressed through state and local

programs and not through NPDES permitting. If the EPA were in the future to take the dramatic step of seeking to

regulate agricultural pesticide use through NPDES permitting, further public notice and comment and economic analysis

would be required on both the decision to apply the NPDES program to these types of activities and on the specific

conditions sought to be applied. 
 

Response 

Refer to response to Comment ID 641.1.001.005.

 

Comment ID 724.001.009

Author Name: Isaacs David

Organization: Aquatic Control, Inc.

I urge EPA to consider providing a second public comment period to ensure the best possible permit can be

implemented. 
 

Response 

Refer to response to Comment ID 472.1.001.004.

 

Comment ID 726.1.001.001

Author Name: Flanders Jason

Organization: San Francisco Baykeeper

San Francisco Baykeeper submits these comments on behalf of our 1500 members in and around the San Francisco

Bay, with the mission of protecting and enhancing the water quality of San Francisco Bay and its tributaries for the
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benefit of its ecosystem and surrounding communities. Baykeeper appreciates the efforts of EPA to solicit public input,

and draft this nationwide permit, in a relatively short time. 
 

Response 

Refer to response to Comment ID 426.1.001.004.

 

Comment ID 789.001.005

Author Name: Lewis, Jr. G.

Organization:  

EPA should consider providing a second public comment period to ensure the best possible permit can be

implemented. 
 

Response 

Refer to response to Comment ID 472.1.001.004.

 

Comment ID 790.001.005

Author Name: Dhillon J.

Organization:  

EPA should consider providing a second public comment period to ensure the best possible permit can be

implemented. 
 

Response 

Refer to response to Comment ID 472.1.001.004.

 

Comment ID 820.001.003

Author Name: Bowman T.

Organization:  

EPA should consider providing a second public comment period to ensure the best possible permit can be

implemented. 
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Response 

Refer to response to Comment ID 472.1.001.004.

 

Comment ID 833.001.003

Author Name: Hansen M.

Organization:  

EPA should consider providing a second public comment period to ensure the best possible permit can be

implemented.  
 

Response 

Refer to response to Comment ID 472.1.001.004.

 

Comment ID 840.001.008

Author Name: Hartney Mary

Organization: Florida Fertilizer & Agrichemical Association (FFAA)

We thank the Agency for its efforts to develop its implementation of the Court's decision with input from the

stakeholders most affected by it.  
 

Response 

Refer to response to Comment ID 426.1.001.004.

 

Comment ID 841.001.002

Author Name: Coram Phil

Organization: The Florida Department of Environmental Protection

We appreciate EPA working with the State's as coregulators early on in developing the draft PGP. We believe this early

interaction has produced a draft that most States will be able to support and use as a template for developing State

specific NPDES PGPs. 
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Response 

Refer to response to Comment ID 426.1.001.004.

 

Comment ID 847.001.005

Author Name: Isaacs Brian

Organization: Aquatic Control, Inc.

Due to the fact that there are several factors that are questionable on the NPDES draft general permit, I feel that there

should be a second public comment period once the comments have been reviewed and changes to the draft are

implemented. There are many areas of this industry, so if the intent is to not force companies out of business, the EPA

should make sure that the general permit is going to work as intended. The current economic climate is not one in

which the government should force companies to close down due to duplications of current laws that require more

paperwork and unneeded monitoring. Paperwork that will also have to be processed by government employees which

are already being strained to keep up during this time of hiring freezes and budget cuts. 
 

Response 

Refer to responses to Comment IDs 282-cp.001.002 and 472.1.001.004.

 

Comment ID 886.001.005

Author Name: Weekly S.

Organization:  

EPA should consider providing a second public comment period to ensure the best possible permit can be

implemented. 
 

Response 

Refer to response to Comment ID 472.1.001.004.

 

Comment ID 887.001.005

Author Name: Weekly M.

Organization:  
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EPA should consider providing a second public comment period to ensure the best possible permit can be

implemented. 
 

Response 

Refer to response to Comment ID 472.1.001.004.

 

Comment ID 888.001.005

Author Name: James C.

Organization:  

EPA should consider providing a second public comment period to ensure the best possible permit can be

implemented. 
 

Response 

Refer to response to Comment ID 472.1.001.004.

 

Comment ID 889.001.005

Author Name: Ferdon M.

Organization:  

EPA should consider providing a second public comment period to ensure the best possible permit can be

implemented. 
 

Response 

Refer to response to Comment ID 472.1.001.004.

 

Comment ID 890.001.005

Author Name: Dhillon R.

Organization:  

EPA should consider providing a second public comment period to ensure the best possible permit can be
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implemented. 
 

Response 

Refer to response to Comment ID 472.1.001.004.
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EXTENSION - EPA SHOULD ASK COURT FOR AN EXTENSION

Comment ID 207.1.001.001

Author Name: Arnold Ken

Organization: Carson City Public Works,  Carson City, Nevada (NV)

Our first concern is that this process is being rushed at the affected user level. Adequate time is necessary to define

numerous items including but not limited to what the term "close" means with respect to application of chemicals in the

vicinity of a water way. Additional time is also required to determine the true economic impact of the PGP. 
 

Response 

See response to Comment ID 182.001.002.

 

Comment ID 207.1.001.003

Author Name: Arnold Ken

Organization: Carson City Public Works,  Carson City, Nevada (NV)

Unnecessarily expediting this permit process to meet the April, 2011 date without answering all the questions and fully

defining the program, will undoubtedly create a sense of fear for many applicators which could lead to the abandonment

or reduction of many necessary programs that up to now, have served to protect and enhance the health and welfare of

a community.

 

Our request is that you give this process more time and spend the necessary time and energy to discuss the issues

with the Nevada Division of Environmental Protection to ensure that if and when implemented, the PGP makes sense

for our area, climate and budget. 
 

Response 

EPA disagrees with Commenter that EPA unnecessarily expedited the permit process. See response to Comment ID 182.001.002.

 

Comment ID 233.1.001.003

Author Name: Gage Terry

Organization: California Agricultural Aircraft Association (CAAA)
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CAAA has concerns regarding the timeline of this general permit. As stated, EPA will finalize this permit by December

2010 and the Courts stay ends in April 9, 2011. This gives states that issue their own permits only three months to

finalize their permits. This is not adequate time and applications that occur after the Court's stay could be found in

violation of the Clean Water Act (CWA), opening up the possibility of citizen suits. CAAA encourages EPA to seek an

extension of this stay to allow individual states enough time for the public process required to draft NPDES permit

language. 
 

Response 

EPA recognizes the commenter’s concern.  EPA requested and was granted an extension by the Sixth Circuit Court from April 9,

2011 to October 31, 2011. Therefore, permits will be required for pesticides discharges to Waters of the United States as of October

31, 2011. EPA worked with the NPDES-authorized states to ensure that those states issue their permits on time and provide the

opportunity for Operators to take necessary steps to ensure timely compliance with permit terms. 

 

Comment ID 241-cp.001.001

Author Name: McNabb Terry

Organization: Aquatechnex LLC

We are concerned that state that don't currently have NPDES permits in place will not be able to meet your deadline of

April 2011. When Talent triggers 9th curcuit states to developed these, Washington State required almost a year to get

a functioning permit because of the regulations they are required to follow. This caused a year of lost control. Many

projects where previous investment, in some cases hundreds of thousands of dollars, had reduced populations to

maintenance levels, with no control that year, they were back to pre-treatment levels the following year. EPA should

consider asking the Court to increase the time required to implement this program to prevent this from happening again. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 251.1.001.006

Author Name: Marks Nicole

Organization: Town of Carolina Shores, Carolina Shores, North Carolina (NC)

We encourage the EPA to withdraw the current proposal and allow additional time for comment on the section relating

to mosquito control. 
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Response 

See response to Comment ID 189.1.001.001.

 

Comment ID 254.1.001.003

Author Name: Hater Adam

Organization: Jones Fish & Lake Management

In conclusion, I feel there is insignificant time to institute new permit regulations for the 2011 season. There is not

enough time to develop state level protocols that pertain to applying for and issuing permits, educate pond owners on

the proposed changes, or hire new staff to manage the copious amount of paperwork required for the NPDES permit. 
 

Response 

See response to Comment ID 182.001.002.

 

Comment ID 258.1.001.010

Author Name: McLaurin Allen

Organization: Southern Cotton Growers Inc.

And finally, Southern Cotton Growers wishes to ask the Sixth Circuit Court to grant an extension from the current time

frame to allow EPA and the authorized states to implement the permitting process. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 260-cp.001.001

Author Name: Cotsenmoyer Eric

Organization: Lake County Florida Mosquito and Aquatic Plant Management, Lake County, Florida (FL)

Despite their best efforts, the State of Florida is having some difficulty in establishing the NPDES permit process in their

state. We understand this is occurring elsewhere in the U.S. as well. Consequently, we ask that the EPA request an

additional stay from the 6th Circuit Court in implementing the mandate. It is in the best intrest of all involved to enable

those individuals who will be impacted by this directive to be able to comply effectively and understand what is required. 
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Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 261-cp.001.002

Author Name: Breaud Thomas

Organization: Orange County Mosquito Control

Despite their best efforts, the State of Florida is having some difficulty in establishing the NPDES permit process. I

understand this is occurring elsewhere in the U.S. as well. Consequently, I ask that the EPA request an additional stay

from the 6th Circuit Court in implementing the mandate. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 266-cp.001.012

Author Name: Respess Gary

Organization: North Carolina Cotton Producers Association, Inc.

EPA should seek a further extension from the Sixth Circuit Court time frame for either EPA or the authorized states to

implement their respective permitting programs. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 267.1.001.013

Author Name: Carlson Douglas

Organization: Indian River Mosquito Control District

As it works toward developing its NPDES permit, the state of Florida is facing challenges which may not be resolved by

April 9, 2011 despite the State's best efforts. Consequently, on behalf of ourselves and other states that may be

experiencing setbacks, we respectfully ask that the EPA request another stay of this mandate. 
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Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 271.1.001.005

Author Name: Etherson Kellie

Organization: Gainesville Mosquito Control (GMC)

Lastly, despite their best efforts, the State of Florida is having some difficultly in establishing the NPDES permit

process. I understand that this is occurring elsewhere in the US, as well. Consequently, I would ask that the EPA

request an additional stay from the 6th Circuit Court in implementing this mandate. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 272-cp.001.003

Author Name: Sickerman Stephen

Organization: South Walton County (Florida) Mosquito Control District

I understand that other States have experienced unexpected delays and difficulties in establishing their NPDES permits.

As director of the South Walton County Mosquito Control District, I ask EPA to request additional time to implement this

mandate. I'm sure the development of these permits has been a great challenge to EPA and State agencies, but

rushing the process simply to meet a deadline is ill advised, considering what is at stake. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 274-cp.001.002

Author Name: Sokorai Edward

Organization: Cape May County Department of Mosquito Control, New Jersey

Despite their best efforts, the State of New Jersey will likely have some difficulty in establishing the NPDES permit
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process. Consequently, we ask that the EPA request an additional stay from the 6th Circuit Court in implementing the

mandate. It is in the best interest of all involved to enable those individuals impacted by this directive the ability to

comply effectively and understand what is required. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 281.1.001.003

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

It is not clear to us, at this time that the EPA will meet the court ordered deadline of April 9, 2011 and have a final

NPDES PGP in the six states where the EPA still has jurisdiction.

 

The final rule will probably be challenged by any number of litigants, so will aquatic pesticide applications made in

compliance with the final permit be lawful in the 6 states? Will aquatic pesticide applications in the other 44 states be

lawful after April 9, 2011 if there permitting programs are not finalized?  We could easily find ourselves in a situation

after April 9, 2011with a patchwork system in which some states have a permit in place and other states do not.

 

This situation could have the very same impact on aquatic applicators as the oil spill in the Gulf of Mexico on local

fisherman in Texas, Louisiana, Mississippi, Alabama and Florida. Some days they are allowed to fish, some days they

are not allowed to fish.  

 

The availability of the NPDES Pesticide General Permit in 44 states and safe harbor for pesticide application in

compliance with these permits is a significant issue for all aquatic applicators. The Agency must have a detailed

discussion with the representatives from every state to determine the timeline for each and every state.  If a state will

not be able to

meet the April 9, 2011 deadline, the EPA region should step in and offer safe harbor for aquatic applicators and allow

them to work under a regional NPDES Pesticide General Permit for that state until a state NPDES permit is available.

This is the only way to minimize the potential legal liabilities of these small businesses.

 

If the Agency does not take action and create a contingency plan; we believe some states will not meet the permit

deadline which will put aquatic applicators working in those states effectively out of business.  They will be out of

business just like the fishermen in the Gulf of Mexico.  Unfortunately, for these aquatic applicators they will have been

sidelined by the EPA and their state government.

 
 

Response 

PGP Responses to Comments EPA should ask Court for an extension

29610/31/2011 04:04 PM EDT



 

See response to Comment ID 233.1.001.003 regarding extension of the court ordered deadline. Also, in the states where EPA is the

NPDES permitting authority, aquatic pesticide applications made in compliance with the PGP will be lawful. For the other 44

states, permit issuance, not under EPAs NPDES permit, is outside the scope of this permit; however, EPA has worked to develop,

share, and issue the PGP so that authorized states are aware of the approach that EPA has determined to be appropriate for this

initial general permit, and so that such states have time to issue their own general permit(s).

 

Comment ID 281.1.001.012

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

It is clear the EPA is working hard to make the NPDES PGP available before the April 9, 2011 deadline in Alaska,

Idaho, Massachusetts, New Hampshire, New Mexico and Oklahoma.  It is not clear that the other 44 states will be able

to meet the April 9, 2011 deadline for compliance with the 6th circuit court order. The Agency must have a detailed

discussion with the representatives from every state to determine the timeline for each and every state.  If a state will

not be able to meet the April 9, 2011 deadline, the EPA region should step in and offer safe harbor for aquatic

applicators and allow them to work under a regional NPDES Pesticide General Permit for that state until a state NPDES

permit is available.  This is the only way to minimize the potential legal liabilities of these small businesses.

 

An individual NPDES PGP is not an option for small entities because the terms and condition are usually site specific

and it can take several years to negotiate the permit.

 
 

Response 

See response to Comment ID 281.1.001.003 and 233.1.001.003.

 

Comment ID 287.1.001.003

Author Name: Spell, Jr. Lester

Organization: Mississippi Department of Agriculture and Commerce

Adequate time must be given to outreach and education programs vital to ensuring that applicators are aware of permit

requirements and are operational by the April 9, 2011 deadline.  We cannot assume that all of the impacted applicators

will be prepared to comply with the permit requirements and receive the needed education in such short order.  Without

proper preparation, critical pesticide applications could be curtailed or tens of thousands of pesticide applicators and

operators could be unnecessarily exposed to extreme legal jeopardy for simply continuing to do the jobs they've done

legally for years.  It is important to keep in mind that a significant amount of applicator training and outreach takes place

in the winter and early spring. It is unrealistic to expect that the requisite outreach and education will be able to occur on

the current timeline.  Because of the nature of agricultural operations and mosquito abatement, applicators begin their
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seasons in the spring.  In order for the requisite training, outreach, and education, a year-long period is necessary.

While we recognize the agency is operating on a court-ordered deadline, the two-year stay requested by the agency

was clearly insufficient, and we ask that EPA request additional time from the court or establish a one year moratorium

on compliance and enforcement so that appropriate outreach, training, and education can occur.  

 
 

Response 

See response to Comment ID 182.001.002.

 

Comment ID 287.1.001.006

Author Name: Spell, Jr. Lester

Organization: Mississippi Department of Agriculture and Commerce

Finally, we ask that EPA recognize the unique needs of each state and provide state regulators maximum flexibility in

the design of their permits.  EPA approval of state permits could prove to be a very significant issue. Although states

have been working closely with the regional EPA offices, states will remain uncertain as to the specific expectations that

EPA will have of the state permits until EPA's permit is finalized later this year.  Additionally, a number of states have

reported seemingly conflicting signals from regional EPA offices and EPA headquarters.  This has made it very difficult

for states to know the specific expectations EPA will have for state permits. It is imperative that states have the

maximum amount of flexibility to design permitting programs that reflect the unique circumstances of each state,

particularly in regards to recordkeeping, reporting, and thresholds.  We urge EPA to provide this flexibility and to

recognize that rushing through this process could have very significant impacts on pesticide applicators, agricultural

production, and public health.   
 

Response 

See responses to Comment IDs 315.1.001.021 and 182.001.002.

 

Comment ID 292.1.001.004

Author Name: Lewis Trent

Organization: PondMedics Incorporated, North Texas Hydrologists, Incorporated

Although the PGP paints a grim picture for the future of our aquatic weed control business, the death of our business

will be realized if the states do not quickly enact, adopt and put in place the resources to manage their own permits.

Truthfully, by April 9, 2011, there may be states in our service area that do not have a permit in place and any

application of aquatic herbicides could be unlawful. What a tragedy to think about the death of so many businesses,

livelihoods and precious water resources. I implore you, as the EPA, approach the three-judge-panel of the Court and
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ask for four to five additional years to allow states time to write, adopt and implement their state-specific PGP permit. If

this is not done NOW, our industry will not recover from such losses, nor will our precious water bodies. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 296.1.001.006

Author Name: Delaney Tom

Organization: Professional Landcare Network (PLANET)

The PGPs must be available to pesticide applicators and decision-making entities in all 50 states on April 9, 2011.

PLANET is concerned that the pesticide NPDES general permit will not be finished by the court deadline, and that

operators making legal pesticide applications to and over, including near, waters of the United States will face legal

jeopardy if they lose the protections of the EPA's 2006 rule and have no access to state PGPs. If that happens, either

critical pesticide applications will be immediately curtailed or numerous pesticide applicators and operators will be

unnecessarily threatened for continuing to do the jobs. We urge the EPA to expedite state PGP review and seek a

commitment from the court for a further extension should it appear in early 2011 that the April 9 deadline will not be

met. 
 

Response 

See response to Comment ID 233.1.001.003 and 315.1.001.021.

 

Comment ID 299.1.001.002

Author Name: Kaufman Leslie

Organization: Kansas Cooperative Council (KCC)

We have concerns, as well, with the ability of agencies to meet deadlines. With EPA expecting to finalize their PGP in

December 2010, there is little time for certain states to work through their own required public in-put processes with

stakeholders. It would be impractical for states to move forward with their own process without having the rule finalized.

We would encourage EPA to work with the court and request an extension for states to implement their own PGP. 
 

Response 

See response to Comment ID 233.1.001.003.
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Comment ID 307.1.001.011

Author Name: Lange Mark

Organization: National Cotton Council (NCC)

The Sixth Circuit Court of Appeals granted a two-year stay of its mandate in order to allow EPA the time to develop a

general permitting system, referred to as a Pesticide General Permit (PGP) conducive to the identified pesticide uses.

The effective date of the court's ruling is now April 9, 2011. EPA has stated it will finalize the pesticide NPDES general

permit in December 2010 which gives the authorized states just three months to finalize their own permits. 

 

In the absence of a permit after the effective date, operators will be in jeopardy of CWA penalties and/or legal

challenges and costs. Therefore, if it seems apparent that either EPA or the authorized states will not have sufficient

time to implement their respective permitting programs, NCC urges EPA to seek a further extension from the Sixth

Circuit Court. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 311.1.001.004

Author Name: Van Wychen Lee

Organization: Weed Science Society of America (WSSA)

Meeting the Court's Timeline for Permit Issuance - On June 4, 2010, EPA released its draft pesticide NPDES general

permit, and intends to finalize the permit in December 2010, about three months before the April 9, 2011 deadline

established by the 6th Circuit. This deadline applies not only to the 6 states, most territories and certain other areas

covered by EPA's general permit, but also to 44 other states that will be required to either adopt/adapt EPA's permit or

develop their own NPDES general permits. Concerns have been expressed by state officials that they do not have

sufficient time to complete their NPDES permits before the 2011 deadline. We share that concern, and believe a

national regulatory change of this magnitude should not force-fit into a 2-year period.  When the 2-year stay ends and

the protections of EPA's 2006 rule are vacated, tens of thousands of pesticide applicators and operators will be

unnecessarily exposed to legal jeopardy and other critical pesticide applications curtailed if EPA and/or states fail to

fully implement their permits.  These curtailments will most likely impact the control of mosquitoes, and protection of

forests from damaging insects and aquatic ecosystems from invasive plants.  As a result, there may be large health,

environmental and economic burdens placed on individuals, businesses, and government agencies.  We urge EPA to

inform the Court now of this likelihood in 2011, and to seek a commitment from the Court for a further extension should

it appear in early 2011 that the April 9 deadline will not be met.    
 

Response 
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See response to Comment ID 233.1.001.003.

 

Comment ID 312.1.001.006

Author Name: Wood Jonathan

Organization: Vermont Agency of Natural Resources

Effective Date of Pesticides Permit: Discharges covered by EPA's pesticide permit will be required to obtain coverage

under a NPDES permit as of April, 2011.  Since NPDES delegated states will need to issue this pesticide permit under

their delegated authority, and include more stringent state law requirements, this deadline is too short. EPA should seek

an extension of time for the issuance of this permit so that delegated states may develop a state-appropriate general

permit, and educate the regulated community. This is moving too fast for both states and the regulated community.  
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 314.1.001.011

Author Name: Keeling John

Organization: National Potato Council (NPC)

The 6th Circuit Court of Appeals established an April 9, 2011, for implementing the PGP requirements. Meeting that

deadline requires effective cooperation between EPA and the States. Absent the complete implementation of the

permitting program by the court imposed deadline operators and applicators could be subject to litigation and

uncertainty over their efforts to address pest outbreaks. NPC urges EPA to develop a contingency plan that includes

working with the 6th Circuit Court of Appeals to arrange an additional stay should the April 9, 2011, deadline be missed. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 315.1.001.019

Author Name: Peterson Jack

Organization: Arizona Department of Agriculture

We have concerns regarding the timeline for implementation of this general permit. The EPA will finalize this permit by
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December 2010 and the Courts stay ends in April 9, 2011. This will give states a little over three months to finalize their

permits. This puts entities at risk since this is not adequate time and applications that need to occur after the Court's

stay and before state issued permits are finalized, open them to citizen suits. The EPA should seek an extension of the

stay to allow states time for public input in drafting the NPDES permit language and to provide outreach to the regulated

community that prior to this were never covered under such regulations.   
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 324-cp.001.001

Author Name: Hribar Lawrence

Organization: Florida Keys Mosquito Control District (MCD), Florida

The State of Florida is having a lot of difficulty establishing the process for issuing NPDES permits. Could EPA request

a stay from the 6th Circuit Court? 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 330.1.001.003

Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)

The comment period on EPA's proposed draft general NPDES permit closes July 19, and intends to finalize its permit in

December, about three months before the April 9, 2011 deadline established by the 6th Circuit. This Court deadline

applies not only to the 6 states, most territories and certain other areas regulated by EPA's general permit, but also

applies to the other states (including Florida) that will be required to either adopt/adapt EPA's permit or develop their

own NPDES general permits. Concerns have been expressed by state officials that they do not have sufficient time to

complete their NPDES permits before the 2011 deadline. We share that concern, and are concerned that NPDES

permits may not be operational in Florida when the 2-year stay ends and the protections of EPA's 2006 rule are

extinguished. If that happens, either critical pesticide applications will be curtailed or our staff will be unnecessarily

exposed to extreme legal jeopardy for simply continuing to do the jobs they've done legally for years. We urge EPA to

inform the Court now that there is a likelihood of this occurrence in 2011, and to seek a commitment from the Court for

a further extension should it appear in early 2011 that the April 9 deadline will not be met. 
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Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 330.1.001.015

Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)

There are significant time constraints upon each of the 44 states that may cause difficulty in meeting the April 9, 2011

deadline for compliance with the 6th circuit court order. The Agency should request from the court the additional time

required by each state to get their permits in place responsibly. Without action by the Agency, lawful pesticide

applications may no longer be made. The concern for areas impacted by invasive plants is that infestations will rapidly

progress without maintenance and cause irreparable ecological harm. Furthermore, the expiration of the EPA's 2006

rule following the end of the 2-year stay may cause programs such as ours to be halted indefinitely until the permit is

resolved. National regulatory changes of this degree should be implemented carefully, not rushed to fit within an

arbitrary time limit. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 332.1.001.003

Author Name: Nunley Jeff

Organization: South Texas Cotton and Grain Association, Inc.

We urge EPA to seek further extension from the Sixth Circuit Court time frame for either EPA or the authorized states to

implement their respective permitting programs. We believe the time-frame allowed is unrealistically short and

jeopardizes the ability carefully craft and implement permitting programs. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 341-cp.001.005

Author Name: Anonymous Anonymous
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Organization:  

EPA should seek an extension for additional comment period. 
 

Response 

See response to Comment ID 233.1.001.003 and 189.1.001.001.

 

Comment ID 343.1.001.007

Author Name: Murray Charles

Organization: Fairfax County Water Authority

Actively Pursue a Two-Year Extension for Regulatory Implementation.

 

It is our understanding that the Sixth Circuit Court granted EPA a two-year stay until April 9, 2011 to develop the current

General Permit. EPA's proposed schedule anticipates finalizing the federal General Permit in December 2010 and

compliance beginning in April 2011. EPA's rule development effort has required substantial effort to advance as rapidly

as it has to-date. While the level of commitment brought to the current rulemaking should be applauded, EPA has

allocated all but four months of the court stay to its own internal processes. Consequently, this is not enough time for

thousands of water utilities and tens of thousands of other permittees to come into compliance with the administrative

requirements. Consider the following factors :

 

1. Completing paperwork for compliance is dependant on the exact requirements of EPA and state regulations,

 

2. Associated EPA and state guidance will not be in place until after the permit requirements are finalized,

 

3. State and federal NPDES staff are not familiar with this General Permit or pesticide application generally,

 

4. Awareness of the General Permit structure is limited,

 

5. Time is needed to educate water utilities and other permittees on the regulatory requirements that will be

forthcoming.

 

We recommend that the agency request a two-year extension of the court's stay of the effective date in order to

facilitate state promulgation of parallel regulations , education of regulatory personnel, development of appropriate

information systems, and implementation by water utilities and other regulated entities. 
 

Response 

See response to Comment ID 233.1.001.003 and 182.001.002.
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Comment ID 344.1.001.002

Author Name: Kennedy Keith

Organization: Wyoming Crop Improvement Association (WCIA)

Meeting the Court's Timeline for Permit Issuance: The comment period on EPA's proposed draft general NPDES permit

closes July 19, 2010, and the Agency intends to finalize its permit in December 2010, about three months before the

April 9, 2011 deadline established by the 6th Circuit Court of Appeals. This Court deadline applies not only to the 6

states, most territories and certain other areas regulated by EPA's general permit, but also serves as a guideline to

Wyoming, which will be developing its own NPDES general permit. Concerns have been expressed by Wyoming

officials that they do not have sufficient time to complete their NPDES permits before the 2011 deadline. We share that

concern, and are concerned that NPDES permits may not be operational in either the area of Wyoming covered by the

USEPA PGP, or the state general permit that will cover areas outside of the Wind River Reservation when the 2year

stay ends and the protections of EPA's 2006 rule are extinguished. If that happens, either critical pesticide applications

will be curtailed or thousands of pesticide applicators and operators will be unnecessarily exposed to extreme legal

jeopardy for simply continuing to do the jobs they've done legally for years. We urge EPA to inform the Court now that

there is a likelihood of this occurrence in 2011, and to seek a commitment from the Court for a further extension should

it appear in early 2011 that the April 9 deadline will not be met. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 346.1.001.003

Author Name: Youngberg John

Organization: Montana Farm Bureau Federation (MFBF)

The Timeline for Permit Issuance May Not Be Realistic For States to Meet

 

The comment period on the proposed draft PGP closes July 19, and EPA intends to finalize its permit in December,

about three months before the April 9, 2011 deadline established by the 6th Circuit. This Court deadline applies not only

to the 6 states where EPA has permitting authority but also to the 44 other states that will be required to adopt EPA's

permit or develop their own. State officials have voiced concerns that they do not have sufficient time to complete their

NPDES permits before the 2011 deadline. We urge EPA to inform the Court now that this may be occur and seek a

commitment from the Court for an extension. If not, either critical pesticide applications will be stopped or applicators

may be exposed to legal action. 
 

Response 
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See response to Comment ID 233.1.001.003.

 

Comment ID 349.1.001.001

Author Name: Cutts William

Organization: American Cranberry Growers Association

EPA SHOULD SEEK AN EXTENSION OF THE COURT ORDERED STAY-We believe that it is unlikely that state

agencies will be able to develop, adopt and implement a comprehensive permit system (including both general and

individual permits) adapted to peculiar state conditions and circumstances within the short four month period anticipated

in the current proposed timetable. Under the current proposed time frame of final adoption of the PGP in December

2010, and subsequent adoption of state permits, parties not covered under a general permit will have insufficient time to

obtain individual permits for timely applications during the 2011 growing season. We therefore, request that the EPA

seek additional time under the court ordered stay so as to provide for an orderly and timely process whereby all those

parties determined to need permit coverage, either general or individual, will be able to obtain such coverage and not

be put to the untenable choice of suffering severe crop loss or risking enforcement action or a citizen law suit. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 361.1.001.004

Author Name: Brill Jan

Organization: Bayer CropScience

EPA intends to finalize its PGP in December 2010, about three months before the April 9, 2011 deadline established by

the 6th Circuit in its 2-year stay of the February 2009 decision. This Court deadline applies not only to the 6 states and

other areas regulated by EPA's PGP, but also to the 44 states that will be required to either adopt/adapt EPA's PGP or

develop their own PGPs. Concerns have been expressed by state officials that they do not have sufficient time and

resources to complete their PGPs before the April 2011 deadline. We share the concern, and are doubtful that NPDES

general permits will be fully operational in all areas of the US when the 2-year stay ends and the protections of EPA's

2006 rule are extinguished. If that happens, critical pesticide applications either will be curtailed, exposing many to

potential public health risk, or tens of thousands of pesticide applicators and decision making organizations will be

unnecessarily exposed to extreme legal jeopardy. We urge EPA to inform the Court now of this likelihood, and to seek a

commitment from the Court for a further extension should it become evident in early 2011 that the April 9 deadline will

not be met. 
 

Response 
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See response to Comment ID 233.1.001.003.

 

Comment ID 363.1.001.001

Author Name: Downing Jere

Organization: Cranberry Institute

Timeframe for implementation of the NPDES Permit Requirements

 

We strongly recommend that the agency petition the 6th Circuit Appeals Court for an extension of the stay beyond the

April 2011 deadline in order to provide regulatory agencies adequate time to develop and implement the complex permit

procedures and farmers adequate time to understand and work within the permit structures that will differ from state to

state. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 370.1.001.001

Author Name: Lafleur Jeffrey

Organization: Cape Cod Cranberry Growers’ Association (CCCGA)

Extend the Stay: EPA is working under a tight deadline for reviewing comments, republishing a final rule and developing

an implementation plan for the enforcement of this new rule by the court mandated April 9, 2011 deadline. We do not

see how EPA and the states that will be required to implement this rule will be able to develop permit procedures in time

not to impede the necessary utilization of pesticides after the April 9, 2011 deadline. EPA should prepare for an

extension of the stay to avoid the consequences of having legal pesticide applications suddenly become illegal due to

the bureaucratic paperwork this permit process will create. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 375.1.001.003

Author Name: Maatz Duane

Organization: Wisconsin Potato & Vegetable Grower Association,  Inc. (WPVGA)
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C. More Time Needed to Evaluate this Proposed Program

 

As noted above, there is a large amount of uncertainty with regard to the proposed draft general permit and its potential

affect on farmers in Wisconsin. Although we expect that you will issue guidance as to the applicability of this regulation

to farmers and/or a general permit, if needed, for agricultural applications, we anticipate that under any scenario the

current timeframe for compliance with this new permitting program is simply unworkable. We do not believe that the

delegated authority for NPDES permitting in Wisconsin, the Wisconsin Department of Natural Resources, will be able to

develop a system to administer this new permitting program for Wisconsin farmers by the court-imposed deadline of

April 9, 2011.

 

Accordingly, we ask that the EPA promptly petition the Sixth Circuit Court of Appeals for an extension of the stay of

enforcement for at least 18 additional months in order to clarify the applicability of this decision to farmer and, if

necessary, to create a general permit that applies to farmers. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 379.1.001.002

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

We hereby request that you petition the courts for an extension on the April 9, 2011 deadline for states to be

administering the NPDES Pesticide Program. Like most states, it generally takes Delaware upwards of one year to

administratively enact new regulations. Realistically, to promulgate a new regulation in a four-month timeframe would

be unachievable from Delaware's perspective. To compound this issue, we anticipate that an overwhelming number of

applications will be submitted requests for coverage as early as March of2011. If we are not able to process the

applicants' requests for permit coverage in a reasonable timeframe, applicants across the state will suffer a serious

financial burden because we will be unable to grant timely permit coverage. With possibly hundreds of businesses in

Delaware alone thriving on the industry of pesticide application, the negative economic impacts could be far reaching.

Ultimately, we would like to have new regulations in addition to an online NOI submission framework in place prior to

the deadline of this new federal mandate in order to alleviate the concerns as stated above. For this reason, we are

requesting a eight-month extension from the April 9th to December 9th , 201lfor implementation of this program.

 
 

Response 

See response to Comment ID 233.1.001.003.

 

PGP Responses to Comments EPA should ask Court for an extension

30810/31/2011 04:04 PM EDT



 

Comment ID 379.1.001.029

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

We understand that EPA's 45-day public review-and-comment period won't end until July 19, 2010, and that EPA has

also then given itself up until December, 2010 to finalize its general NPDES permit, in order to then allow the 45 states

with CWA-delegated authority about another 3 months to complete their state-level general NPDES permits (along with

their also developing and completing a format for any individual NPDES permits that might have to be issued in the

future in association with aquatic pesticide use).  All of this needs to get done by April 9, 2011, which at least to us

seems to be a rather daunting completion schedule for almost all parties involved or affected.   

 

First, EPA after the close of the public review-and-comment period on July 19 will probably have to review and react to

thousands or tens-of-thousands of public comments that were submitted (of which this input from the Delaware DFW

represents but only one set of comments). It remains to be seen if EPA will have adequate time or resources to do this

in thoughtful manner, including providing feedback to the comment providers, and still complete its final general NPDES

permit by December, 2010.  Secondly, even if EPA gets this done by December, 2010, the states will then have only

about 3 months to complete matters on their end, which for many states might not be a reasonable or doable timeframe

(even if they've been aggressively or diligently working on their state-level permits ever since EPA's draft permit was

first published on June 4, 2010, or perhaps even if they had started before then based upon whatever they might have

known via their own devices or channels).  Having only a final 3¬month time period after EPA completes its final permit

in December, 2010, being from January through March, 2011, for states to then somehow wrap-up everything that

they'll need to get done in order to actually meet the April 9, 2011 deadline seems somewhat unrealistic in 2 ways - in

terms of all the regulatory procedures that states will have to undertake at the state level to promulgate a major set of

new regulations, and in terms of also effectively informing or educating the soon-to-be newly regulated community of

aquatic pesticide users for what's now heading their way (and this second aspect of bringing a major new set of

regulations to life could be just as important as the first).

 

We are also concerned that preparation of permit-mandated Pesticide Discharge Management Plans (PDMPs), as

called for in Section 5.0 of the draft permit, will probably take considerable time for many aquatic pesticide users to

prepare (that is if this is to be done right in accordance with all that's being prescribed per Section 5.0 for a PDMP's

contents), perhaps on the order of 6-12 months depending upon "discretionary" staff time available to do such.  If the

general NPDES permit actually goes into effect on April 9, 2011, then seemingly without some further clarification from

EPA, PDMPs would also have to be fully developed and in place in order to work under the general NPDES permit from

April 9, 2011 onward, which for many aquatic pesticide users will simply not be possible to have prepared and

completed by that date.  As such, EPA should consider language in the general NPDES permit stipulating perhaps

something along the following lines - "An aquatic pesticide user will have up to 6 months from time of filing any NOI in

order to complete the associated PDMP, and no PDMPs will be required before October 9, 2011."

 

With all these reservations in mind, if possible we recommend that EPA might want to prepare to ask the 6th Circuit

Court for some type of extension for the court's stay-of-mandate, to then become a "reasonable" extension of such

beyond April 9, 2011, however the EPA and the 6th Circuit might want to define "reasonable."      
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Response 

EPA recognizes the commenter’s concern and requested an extension from the Sixth Circuit Court.  See response to Comment ID

233.1.001.003. EPA agrees with commenter regarding the NOI and PDMP submittal time frames and has revised the Permit. See

Table 1-2 and Table 1-3 of the Permit for the NOI submittal deadlines. Also see Comment ID 365.1.001.013, 233.1.001.003 and

182.001.002.

 

Comment ID 396-cp.001.004

Author Name: Moore Dennis

Organization: Pasco County Mosquito Control District (PCMCD)

As many Florida programs continue to grasp the resulting impact of the NPDES permits, some will need major

assistance to understand the NOI thresholds, additional forms to fill out, etc. As the NPDES permit is worked out in

Florida, time is moving along very quickly. The reality is, despite Florida's absolute best interest and efforts to get

everything in place by the April 9, 2011 deadline, it may not happen in time. Therefore, since Florida and possibly other

states may be experiencing setbacks, we respectfully ask that the EPA request another stay from the 6th Circuit Court

in implementing this mandate. 
 

Response 

See response to Comment ID 182.001.002.

 

Comment ID 415.1.001.016

Author Name: Holub Robert

Organization: Desplaines Valley Mosquito Abatement District

The Desplaines Valley Mosquito Abatement District thanks the EPA for the opportunity to comment on the proposed

NPDES pesticide permit. Given the nature of mosquito control, and the fact that our applications do not result in point

source discharges, makes the concept of using a NPDES permit system difficult at best. Our comments in conjunction

with other public comment show that numerous matters need to be clarified to make this feasible for all entities

involved. The stipulated final permit deadline of April 9, 2011 does not allow for sufficient time to resolve all issues on

federal let alone state levels by that time. In conclusion, we would respectfully recommend that the EPA request a stay

from the courts to delay the onset of the permit date to allow for all involved to address and refine the issues raised by

the public comment. 
 

Response 
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See response to Comment ID 233.1.001.003.

 

Comment ID 416-cp.001.001

Author Name: Van Essen Frank

Organization: Collier Mosquito Control District

My major concern at this time is the fact that the State of Florida is having great difficulty in establishing the NPDES

permitting process. Apparently, this is occurring in other states as well. Therefore, we ask that the EPA request an

additional stay from the 6th Circuit Court in implementing the NPDES permitting mandate. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 418.1.001.004

Author Name: Kennedy Keith

Organization: Wyoming Ag-Business Association (WABA)

Meeting the Court's Timeline for Perm it Issuance:The comment period on USEPA's proposed draft general NPDES

permit closes July.19, 2010, and the Agency intends to finalize its permit in December 2010, about three months before

the April 9, 2011 deadline established by the 6th Circuit Court of Appeals. This Court deadline applies not only to the 6

states, most territories and certain other areas regulated by USEPA's general permit, but also serves as a guideline to

Wyoming, which will be developing its own NPDES general permit. Concerns have been expressed by Wyoming

officials that they do not have sufficient time to complete their NPDES permits before the 2011 deadline. We share that

concern, and are concerned that NPDES permits may not be operational in either the area of Wyoming covered by the

USEPA PGP, or the state general permit that will cover areas outside of the Wind River Reservation when the z-year

stay ends and the protections of USEPA's 2006 rule are extinguished. If that happens, either critical pesticide

applications will be curtailed or thousands of pesticide applicators and operators will be unnecessarily exposed to

extreme legal jeopardy for simply continuing to do the jobs they've done legally for years . We urge USEPA to inform

the Court now that there is a likelihood of this occurrence in 2011, and to seek a commitment from the Court for a

further extension should it appear in early 20 11 that the April 9 deadline will not be met. 
 

Response 

See response to Comment ID 233.1.001.003.
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Comment ID 419.1.001.005

Author Name: Perry Louie

Organization: Georgia Cotton Commission

In conclusion, we respectfully request that the Sixth Circuit Court grant an exten sion from the current time window to

allow EPA, and authorized states, to implement the permitting proce ss. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 420.1.001.008

Author Name: David James

Organization: St. Lucie County Mosquito Control District (SLCMCD)

In Florida, mosquito control programs routinely collect pesticide application data and report on this use and inventory

amounts to the Florida Department of Agriculture and Consumer Services. However, despite their best efforts, the State

of Florida is having some difficulty in establishing the NPDES permit process in their state. We understand this is

occurring elsewhere in the U.S. as well. Consequently, we ask that the EPA request an additional stay from the 6th

Circuit Court in implementing the mandate. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 422-cp.001.005

Author Name: Wiley, Jr. Herschel

Organization: Sumter County Mosquito Control, Florida

The permits proposed time frame is just not long enough for such a task. If the permits are not ready by April 9, 2011,

do you have a contingency plan (back-up plan, ex. extend start up date)? Despite their best efforts, the State of Florida

is having some difficulty in establishing the NPDES permit process. We understand this is occurring elsewhere in the

U.S. as well. Consequently, we ask that the EPA request an additional stay from the 6TH Circuit Court in implementing

the mandate. 
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Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 426.1.001.003

Author Name: Bove Ann

Organization: Northeast Aquatic Plant Management Society (NEAPMS)

Discharges covered by EPA's pesticide permit will be required to obtain coverage under a NPDES permit as ofApril

2011. Since NPDES-delegated states will need to issue this pesticide permit under their delegated authority, this

deadline is short. We encourage EPA to seek an extension of time for the issuance of this permit so that delegated

states have sufftcient time to develop state-appropriate general permits and adequately educate the regulated

community. 
 

Response 

See response to Comment ID 233.1.001.003 and 182.001.002.

 

Comment ID 427.1.001.002

Author Name: Paap Kevin

Organization: Minnesota Farm Bureau Federation (MFBF)

MFBF has been working with our state agency granted the authority to implement NPDES permits. Given the current

timeline that has been presented, we are very concerned that state agencies and the public will not have appropriate

and practical time to fully comment on and implement the proposed general permit. It is our view that the April 2011

deadline will not be easily met and the agencies and public will not be able to fully and properly address the needs of

their individual states. Therefore, we strongly encourage EPA to request an extension of the April 2011 effective date. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 428.1.001.006

Author Name: Frazier Katie

Organization: Virginia Agribusiness Council
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What is EPA's and states' contingency plan if the permits aren't operational by April 9, 2011? How are operators

(applicators and decision-making organizations) expected to continue their work? How are these organizations

expected to plan between now and then? We request EPA to approach the 6th Circuit now and get approval for an

additional stay should the April 9, 2011 deadline be missed by EPA or state agencies. 
 

Response 

See response to Comment ID 233.1.001.003 and 182.001.002.

 

Comment ID 429.1.001.001

Author Name: Tunnell Tom

Organization: Kansas Agribusiness Retailers Association (KARA)

KARA echoes the concerns of the Kansas Department of Health and Envi-ronment request that EPA seek an extension

of the deadline so that states are able to develop their own Pesticide General Permit (PGP). Currently, EPA is

proposing to issue the final permit in December of 2010, which only gives the states 3-4 months to draft, receive

feedback from the regulated community and other interested parties plus go through the public notice requirements. It is

not a sufficient amount of time to review the final draft of EPA and react accordingly. We strongly urge EPA to seek an

extension of the timeline from the court. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 433.1.001.001

Author Name: Johnson Doug

Organization: Carson Water Subconservancy District (CWSD)

We encourage the EPA to ensure that the deadlines imposed upon the states allow for sufficient time for the states to

develop appropriate programs that address their unique conditions and that the states have flexibility to develop

programs that work for the hydrologic and other environmental conditions of their areas. What works on the east coast

most likely will not apply to the arid west. 
 

Response 

See response to Comment ID 233.1.001.003.
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Comment ID 436-cp.001.001

Author Name: Lanza Alexi

Organization: Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NDEP)

• NDEP requests that the EPA considers extending the deadlines imposed upon the states in order to allow sufficient

time for the states to develop appropriate programs that address their unique conditions. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 436.1.001.001

Author Name: Lanza Alexi

Organization: Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NDEP)

• NDEP requests that the EPA considers extending the deadlines imposed upon the states in order to allow sufficient

time for the states to develop appropriate programs that address their unique conditions. 
 

Response 

See responses to Comment IDs 233.1.001.003 and 182.001.002.

 

Comment ID 439.1.001.010

Author Name: Ferguson Joseph

Organization: DeAngelo Brothers, Inc.

DBI also has serious concerns about the ability of the EPA and the forty-four (44) states which must develop their own

PGP requirements to meet the court imposed deadline of April 9, 2011. In its fact sheet, the EPA states that it is

working closely with the forty-four (44) states which will not be covered by the NPDES PGP to develop their own

version of a general permit. The comments posted on the EPA's own website, however, indicate that it is highly

improbable that all of these states will have appropriate regulations developed and implemented by the April 9, 2011

deadline. For its part, the EPA indicates that it plans to have a final draft of the PGP prepared by December of 2010 and

implemented by April 9, 2011. DBI has substantial doubts that the EPA or the 44 states can realistically meet the April

9, 2011 deadline.   
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Response 

See responses to Comment IDs 233.1.001.003 and 182.001.002.

 

Comment ID 440-cp.001.002

Author Name: Shellhorn John

Organization: City of Jacksonville, Florida (FL)

Therefore, due to the hardship the federal implementation timetable will impose on Florida mosquito control operations

and given that delays in rulemaking could have an adverse impact on the public health of our state and local

community, Jacksonville Mosquito Control, a local government mosquito control program and sustaining government

member of the Florida Mosquito Control Association (organized since 1922), respectfully requests that the EPA seek an

additional stay from the 6th Circuit Court in implementing the mandate. 
 

Response 

See response to Comment ID 233.1.001.003 and 182.001.002.

 

Comment ID 443.1.001.002

Author Name: Anonymous Anonymous

Organization:  

If the EPA is going to include additional use patterns in the pesticide generic permit, the EPA must provide the

opportunity for those that may be impacted to provide public comment on any additional uses. Additional time for this

should be provided.

 

Please consider seeking an extension from the Court to allow states the necessary time to develop and begin

implementation of pesticide generic permits. 
 

Response 

The final permit, consistent with the permit as proposed, covers the discharge of pesticides to Waters of the United States resulting

from the following use patterns: (1) Mosquito and Other Flying Insect Pest Control; (2) Weed and Algae Control; (3) Animal Pest

Control; and (4) Forest Canopy Pest Control. Also see responses to Comment IDs 233.1.001.003 and 182.001.002.

 

Comment ID 446.1.001.007
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Author Name: Inabinet John

Organization: Environmental Resources,  South Carolina Public Service Authority (Santee Cooper)

EPA has established clear timelines to insure that a PGP will be in place in the six states in which it maintains NPDES

administrative authority, however, it is unclear if South Carolina, or any of the other 44 states which maintain NPDES

authority, will be ready by the court mandated date of April 9, 20 II. Should this be the case, pesticide applicators will be

unnecessarily exposed to legal jeopardy, or critical pesticide applications will be curtailed, thereby jeopardizing public

health, environmental protection and critical land management operations. As such, we strongly urge EPA to (1) work

closely with the states to insure that they have a workable PGP in place by the April 9, 2011 deadline; (2) petition the

Sixth Circuit Court for an extension should it appear that the deadline will not be met; and (3) be prepared to exempt

pesticide applicators in those states which have not met the deadline from legal action.  
 

Response 

See responses to Comment IDs 233.1.001.003 and 182.001.002.

 

Comment ID 449.1.001.006

Author Name: Ihnen Darrin

Organization: National Corn Growers Association (NCGA)

NCGA has great concerns regarding the April 9, 2011 deadline.  It is critical that PGPs be available to pesticide

applicators and decision-making entities (operators) in all 50 states. We are concerned that PGPs will not be finished by

the court deadline and that either critical pesticide applications will be immediately curtailed for who knows how long, or

tens of thousands of pesticide applicators and operators will be unnecessarily threatened.  What is the Agency's

contingency plan for applicators if the permit is not final by that time?  We urge the EPA to expedite state PGP review

and seek a commitment from the Court for a further extension should it appear in early 2011 that the April 9 deadline

will not be met.  
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 450.1.001.009

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

We urge EPA to seek an extension from the 6th Circuit Court of Appeals now, or as soon as it appears EPA or states
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won't implement their final PGPs before April 9, 2011; 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 450.1.001.016

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

EPA has stated it will finalize the pesticide NPDES general permit in December 2010, about three months before the

6th Circuit's stay of its January 2009 decision to vacate the Agency's 2006 final rule concludes. During the course of

EPA's development of this general permit, the exemptions from NPDES permitting of that rule have remained in effect.

However, the Court's stay ends April 9, 2011, and any pesticide residue "discharges" made to and over, including near,

waters of the U.S. without NPDES coverage will be subject to CWA legal exposure. This jeopardy will exist not only in

the six states for which EPA is developing the NPDES general permit, but also in 44 other states where pesticide

general permits may not currently exist. NAAA is very concerned that EPA and States may not have sufficient time to

complete their development and full implementation of their permits.

 

We urge EPA and the Obama Administration to seek a further extension from the 6th Circuit now, or as soon as it

appears the April 2011 deadline will be missed by EPA or any of the 44 states that must develop, get EPA approval,

and implement their PGPs by that date. Absent nationwide implementation of PGPs or a court-issued extension of the

stay, there is very real risk that anti-pesticide activists will launch numerous citizen suits, regardless of any leniency

intended by EPA or States toward those forced to work without permits after April 9, 2011. If that occurs, aerial

applicators will face unnecessary business interruptions and extensive legal costs. EPA should act now to ensure that

scenario will not occur. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 451.1.001.001

Author Name: Nieuwenhuis Richard

Organization: New Jersey Farm Bureau

New Jersey maintains enabling authority under the Clean Water Act (CWA). As such, New Jersey's Department of

Environmental Protection (NJDEP) will be charged with drafting a general permit that meets the standards of the federal

permit but is tailored to meet unique circumstances that may not be applicable nationwide.
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With this in mind, we believe that the current timeline proposed by the EPA is insufficient to allow for NJDEP to prepare

its general permit in advance of the April 2011 deadline. The timeline calls for the PGP to be adopted in December

2010, leaving the authorized states with approximately four months to draft their respective permits and issue individual

permits for farmer-applicators, who may not be covered under one of the four general permit areas but may still wish to

seek coverage.

 

As such, we ask that EPA seek an extension on the court-ordered stay to ensure that every applicator that may need

coverage is afforded the opportunity to obtain such coverage in a timely and efficient manner. This will ensure that

agricultural operators are able to gain the necessary permit coverage before opening themselves up to third party

lawsuits and the potential of missing necessary pesticide applications to their crops. 
 

Response 

See response to Comment ID 233.1.001.003 and 182.001.002.

 

Comment ID 453.1.001.009

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

1. We urge EPA to seek an extension from the 6th Circuit Court of Appeals now, or as soon as it appears EPA or states

won't implement their final PGPs before April 9, 2011; 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 453.1.001.016

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

Timeline: EPA has stated it will finalize the pesticide NPDES general permit in December 2010, about three months

before the 6th Circuit's stay of its January 2009 decision to vacate the Agency's 2006 final rule concludes. During the

course of EPA's development of this general permit, the exemptions from NPDES permitting of that rule have remained

in effect. However, the Court's stay ends April 9, 2011, and any pesticide residue "discharges" made to and over,

including near, waters of the U.S. without NPDES coverage will be subject to CWA legal exposure. This jeopardy will

exist not only in the six states for which EPA is developing the NPDES general permit, but also in 44 other states where

pesticide general permits may not currently exist. NAAA is very concerned that EPA and States may not have sufficient
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time to complete their development and full implementation of their permits.

 

We urge EPA and the Obama Administration to seek a further extension from the 6th Circuit now, or as soon as it

appears the April 2011 deadline will be missed by EPA or any of the 44 states that must develop, get EPA approval,

and implement their PGPs by that date. Absent nationwide implementation of PGPs or a court-issued extension of the

stay, there is very real risk that anti-pesticide activists will launch numerous citizen suits, regardless of any leniency

intended by EPA or States toward those forced to work without permits after April 9, 2011. If that occurs, aerial

applicators will face unnecessary business interruptions and extensive legal costs. EPA should act now to ensure that

scenario will not occur. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 454-cp.001.002

Author Name: Mulla C.

Organization:  

Even though, the state of Florida is experiencing some difficulty establishing the NPDES permit process in their state.

We should try to keep in mind that it is better to take the necessary time to develop a successful plan that will work. It's

best not to rush through the process and make mistakes that will adversely set us back decades in time where

mosquito borne diseases flew ramp idly across the nation.

 

It is known that in other parts of the United States the difficulty to establish NPDES permit is also a problem. As a result

I am asking that the EPA requests for an additional stay from the 6th Circuit Court to ensure fulfillment of the permit

process. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 456.1.001.008

Author Name: Latham Mark

Organization: Manatee County Mosquito Control District (MCD),  Manatee County, Palmetto,  Florida (FL)

General Comment 4 - Timelines: Despite some very good efforts by the State of Florida working in collaboration with

the U.S. EPA, the Manatee County MCD has some very real concerns that a State-level NPDES PGP will not be

available by April 9, 2011 as required by the U.S. 6th Circuit Court of Appeals. We understand that the State of Florida
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is joined by other States in having difficulty establishing a NPDES permit process in their states as well. As an end-user

of aquatic pesticides, we are very concerned that a NPDES permit will not be available by April 9, 2011 and as such,

any chemical application that the Manatee County MCD needs to make after April 9 would be in violation of the Clean

Water Act and the District would be subjected to significant monetary fines. To avoid what we see to be an inevitable

outcome, we ask that the EPA immediately request an additional stay from the 6th Circuit Court in implementing this

mandate. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 456.1.001.020

Author Name: Latham Mark

Organization: Manatee County Mosquito Control District (MCD),  Manatee County, Palmetto,  Florida (FL)

The EPA should immediately request an additional stay from the 6th Circuit Court in implementing the mandate by the

required April 9, 2011 date established by the court in order for the States to have enough time to fully comply with the

NPDES PGP process (many States must enact further legislation/statute modification in order to legally complete the

process at the State level.) 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 457.1.001.002

Author Name: Spencer Charles

Organization: Growmark, Inc.

Make a request to the court for more time for implementation. - The short time established by the court to implement a

national program by April 9, 2011 should be extended. It is unlikely the EPA intended to delay pesticide applications

due to incomplete rules. 
 

Response 

See response to Comment ID 233.1.001.003.
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Comment ID 462.1.001.002

Author Name: Scott David

Organization: Office of the Indiana State Chemist (OISC)

The preceding concerns are compounded by the unrealistic short timelines for development and implementation,

especially for the 44 states that will be required to adopt their own NPDES permits to comply with the court imposed

deadlines. This rush to evaluate federal guidance, develop acceptable state permits and processes, communicate the

requirements to the impacted parties, and establish a meaningful compliance program will result in a significant level of

confusion and potential civil liability for most pesticide applicators, not just the applicators ultimately targeted by this

permit. Therefore, OISC strongly urges EPA to seek a significant extension of time from the court for development and

implementation. 
 

Response 

See response to Comment ID 233.1.001.003 and 182.001.002.

 

Comment ID 464.1.001.017

Author Name: Markowski Daniel

Organization: Vector Disease Control,  Inc. (VDCI)

VDCI is aware that several states are facing challenges in the preparation of their respective General Permits.

Consequently, on behalf of ourselves and other agencies in these states that may be experiencing setbacks, we

respectfully ask that the EPA request another stay of this mandate for applicators in states that may not complete their

General Permits prior to April 2011. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 469.1.001.001

Author Name: Frank Matthew

Organization: Wisconsin Department of Natural Resources (DNR)

Timing of the Permit:

The development and implementation of the State's pesticide general permit is a major undertaking at a time of limited

staff and budget. The timing is also a problem because it does not allow enough time after EPA finalizes their PGP for
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States to incorporate consistent elements into their General Permits and meet the April 9,2011 deadline. Furthermore,

the time of year is the beginning of the growing season and it would make it difficult if not impossible for regulated

activities to respond to the permit. The Department would support an EPA request to the Court for eighteen months

extension from the current April 19,2011 deadline to fall 2012. The Department appreciates the level of dialogue EPA

has had with the States in developing this draft general permit but we need to continue the dialogue once EPA decides

on the provisions of at final permit. 
 

Response 

See responses to Comment IDs 233.1.001.003 and 182.001.002.

 

Comment ID 479.1.001.014

Author Name: Doucette Elise

Organization: Minnesota Pollution Control Agency (MPCA)

As you are aware, permitting pesticide applications under NPDES regulations poses numerous unique problems.

Resolving these problems in the brief timeframe allowed will be challenging. MPCA staff anticipate using EPA's final

permit to guide our permit development by the April 9, 2011 deadline established by the federal court and to ensure

consistent interpretation of NPDES regulations and the federal court decision. The proposed EPA schedule for final

issuance of the PGP by December 2010 leaves very little time for states to use EPA's work product as a guide. We

request the earliest possible notice of any schedule change so that we may work with EPA to advise the court regarding

our ability to meet the deadline. 
 

Response 

See responses to Comment IDs 233.1.001.003 and 182.001.002.

 

Comment ID 481.1.001.003

Author Name: Snyder Rodney

Organization: Pesticide Policy Coalition

We have little confidence that pesticide operators in all 50 states will have fully operational PGP coverage when the

Court's stay ends. We are concerned that operators making legal pesticide applications on or after April 9, 2011 to and

over, including near, waters of the U.S. will face legal jeopardy when they lose the protections of EPA's 2006 rule. If that

happens, either critical pesticide applications will be immediately curtailed for who knows how long, or tens of

thousands of pesticide applicators and operators will be unnecessarily threatened simply for continuing to do the jobs

they've been doing legally for years. EPA itself argued to the 6th Circuit that substantial disruption and harm will result if

general permits are not widely available to authorize pesticide use. We urge EPA to seek a commitment from the Court
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for a further extension should it appear in early 2011 that the April 9 deadline will not be met and permittees will not

have enough time to appropriately respond to PGP requirements. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 483.1.001.007

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

1	We urge EPA to inform the Sixth Circuit Court of Appeals that during the first quarter of 2011 the Agency plans to

evaluate the progress of states in developing general NPDES permits comparable to the PGP and, if all 50 states will

not have comparable general permits available with enough lead time for applicators and decision-making entities to

prepare for and comply with PGP requirements during the 2011 season, to move the court for an appropriate extension

of the stay ;  
 

Response 

See response to Comment ID 233.1.001.003 and 182.001.002.

 

Comment ID 483.1.001.027

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

EPA intends to finalize its PGP in December 2010, about three months before the April 9, 2011 deadline established by

the 6th Circuit in its two-year stay of its mandate under the January 2009 decision. This court deadline applies not only

to the six states and other areas regulated by EPA's PGP, but also to the 44 states that will be required to either

adopt/adapt EPA's PGP or develop their own PGPs. Concerns have been expressed by state officials that they do not

have sufficient time and resources to complete their PGPs before the 2011 deadline. We share their concern and are

doubtful that NPDES general permits will be fully operational in all areas of the United States when the stay expires in

April of 2011. Moreover, and separate from our concern about the availability of permits on the first day after the

expiration of the stay, there will be a reasonable time for pesticide users to study the final PGP and for the industry to

properly respond to the new requirements in time for the 2011 season. If permits are delayed or appear only at the last

minute, critical pesticide applications either will be curtailed or tens of thousands of pesticide applicators and decision-

making organizations will be unnecessarily exposed to significant legal jeopardy. We urge EPA to inform the court now

of its intention to evaluate this likelihood and, as appropriate, to petition the court for an extension of the stay -- perhaps

to the end of 2011 -- when facts become evident in early 2011 that the April 9 deadline will not be met.
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Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 485.1.001.013

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

It is clear the NPDES PGP will be available before the April 9, 2011 deadline in Alaska, Idaho, Massachusetts, New

Hampshire, New Mexico and Oklahoma. It is not clear that the other 44 states will be able to meet the April 9, 2011

deadline for compliance with the 6th circuit court order. The EPA needs to meet with the other 44 states to gain a better

understanding of the time constraints each state has. The Agency then needs to approach the 6th circuit and ask for the

additional time needed by the states to get their permits in place. If the Agency does not act, we may be faced with an

unprecedented situation where lawful pesticide applications can no longer be made in certain states and the survival of

a large number of small businesses are put at risk. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 490.1.001.003

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

Additionally, the final rule will likely be challenged by a number of litigants, as will aquatic pesticide applications made in

compliance with the final permit in the six states covered by this General Permit. Great concern remains as to whether

aquatic pesticide applications in the other 44 states will be lawful after April 9, 2011 if their permitting programs are not

finalized. The nation could easily be in a situation after April 9, 2011 with a patchwork system in which some states

have a permit in place and other states do not. 

 

The availability of the NPDES Pesticide General Permit in 44 states and safe harbor for pesticide application in

compliance with these permits is a significant issue for all aquatic applicators. We urge the Agency to have a detailed

discussion with the representatives from every state to determine the timeline to promulgate General Permits for each

and every state. If a state will not be able to meet the April 9, 2011 deadline, we suggest that the EPA region offer safe

harbor for aquatic applicators and allow them to work under a NPDES Pesticide General Permit for that EPA Region

until a state NPDES permit is available. This provision will minimize the potential legal liabilities of small businesses. 
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Without a contingency plan; we believe some states will not meet the permit deadline which will effectively put aquatic

applicators working in those states out of business. The risk of Clean Water Act (CWA) violations for applying pesticides

to water without a permit is too great. 
 

Response 

See response to Comment ID 281.1.001.003 and 233.1.001.003.

 

Comment ID 490.1.001.014

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

1.2.3 Discharge Authorization Date 

 

It is clear the EPA is working hard to make the NPDES PGP available before the April 9, 2011 deadline in Alaska,

Idaho, Massachusetts, New Hampshire, New Mexico and Oklahoma. It is not clear that the other 44 states will be able

to meet the April 9, 2011 deadline for compliance with the 6th Circuit court order. We urge the Agency to have a

detailed discussion with the representatives from every state to determine the timeline to promulgate General Permits

for each and every state. If a state will not be able to meet the April 9, 20 II deadline, the EPA region should step in and

offer safe harbor for aquatic applicators and allow them to work under a regional NPDES Pesticide General Permit for

that state until a state NPDES permit is available. An EPA Region PGP is the only way to minimize the potential legal

liability of a CWA violation for these small businesses. 
 

Response 

See response to Comment ID 233.1.001.003 and 281.1.001.003.

 

Comment ID 491.1.001.014

Author Name: Throssell Clark

Organization: Golf Course Superintendents Association of America (GCSAA)

Additionally, the timing of the PGP is unreasonable; additional time is needed from the Sixth Circuit Court of Appeals.

Specifically, EPA is asking for the 44 states with NPDES program permitting authority to have their permits ready by the

April 9, 2011 deadline. GCSAA believes that achievement of this deadline is dubious for many states to achieve, as

EPA's PGP permit will not be finalized until December 2010. GCSAA is concerned that golf course owners and

operators may not be able to perform legal aquatic pesticide applications after April 9, 2011 if permits are not available.

 

PGP Responses to Comments EPA should ask Court for an extension

32610/31/2011 04:04 PM EDT



 

 

GCSAA urges EPA to expedite state PGP review and to seek a commitment from the Sixth Circuit Court of Appeals for

a further extension if it appears in early 2011 that the April 9 deadline will not be met. Further, EPA must make some

"safe harbor" provision for applicators permitting them to work under a regional NPDES PGP, on a per State basis, until

the respective State has its permit program in place. GCSAA endorses similar comments from RISE on this issue.

 
 

Response 

See responses to Comment IDs 233.1.001.003 and 182.001.002.
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Comment ID 492.1.001.002

Author Name: Swenson Scott

Organization: Minnesota Association of Wheat Growers (MAWG)

Court Timeline. The proposed NPDES permit will be enforced in six states and forms a template for permit development

and enforcement by 44 other states, including Minnesota and North Dakota. The comment period on this proposed draft

general NPDES permit ends on July 19, 2010, and EPA intends to finalize its permit in December, 2010. This deadline

leaves less than four months before the April 9, 2011 deadline established by the Court for the other 44 states to

formally adopt EPA's permit or develop their own NPDES general permits. We are concerned that Minnesota state

officials will not have sufficient time to complete their NPDES permits before the April, 2011 deadline. If that happens,

either critical pesticide applications will be curtailed or thousands of pesticide applicators and operators will be

unnecessarily exposed to legal jeopardy for simply continuing to do the jobs they've likely done legally for years. In the

few remaining months until the end of the 2-year stay of the Court's decision, EPA and states must implement a

functional, achievable and defensible NPDES general permit for aquatic pesticide use. This will be a difficult task for all

involved. We urge EPA to inform the Court now that there is a likelihood of this occurrence in 2011, and to seek a

commitment from the Court for a further extension should it appear in early 2011 that the April 9 deadline will not be

met. 
 

Response 

See responses to Comment IDs 233.1.001.003 and 182.001.002.

 

Comment ID 493.1.001.004

Author Name: Zuccaro Matthew

Organization: Helicopter Association International (HAI)

HAI urges EPA to seek an extension from the 6th Circuit Court of Appeals.

 

Despite the fact that the EPA has established a target of finalizing its NPDES Permit in December, it appears unlikely

that, despite good faith efforts, all the states required to establish their own NPDES Permits will be able to implement

final NPDES permits before April 2011. HAI urges EPA to seek an extension from the 6th Circuit Court of Appeals to

provide additional time to ensure seamless NPDES Permitting authority nationwide. 
 

Response 

See response to Comment ID 233.1.001.003.
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Comment ID 494.1.001.011

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

EPA has stated it will finalize the PGP in December 2010. The Agency has much work to do in the remainder of 2010 to

tailor the permit into a workable, affordable, and statutorily compliant final version. While the PGP will be enforced in six

states, the remaining 44 states will use EPA's PGP as a framework to develop and implement a state-issued general

pesticide permit. While states have been provided draft copies of EPA's PGP, nearly all areas of the draft PGP are open

to comment and subject to change. Once finalized in December, collaboration at the state will take additional time as

well. In many states, pesticide regulation and enforcement may now fall under two agencies, complicating the process

and adding to the burden on state and local agencies, municipalities and operators. States will have a very small

window to gain the approval of EPA for their draft permits, and then implement and enforce those permits.

 

At a minimum, we urge EPA to expedite state PGP review. At the same time, EPA should prepare for the need for more

time. We strongly recommend that the Administration seek an extension of the stay from the 6th Circuit Court.

Otherwise, critical pesticide applications will be immediately curtailed or tens of thousands of pesticide applicators and

operators will be unnecessarily threatened for simply continuing to do the jobs they have been doing legally for years. 
 

Response 

See responses to Comment IDs 233.1.001.003 and 182.001.002.

 

Comment ID 500.1.001.005

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

States, pesticide users and EPA will face jeopardy if the brief court-mandated timeline for compliance is not met.

 

EPA is under a short court-mandated timeline to develop and put into effect a national NPDES permitting system for

aquatic pesticide applications, and states face an even tighter timeline. When the 6th Circuit's stay expires April 9,

2011, aquatic pesticide users will face legal liability if a general NPDES permit is not in place. While EPA's pesticide

permit will be enforced in 6 states, the remaining 44 states will use EPA's pesticide permit as a framework to develop

and implement a state-issued general pesticide permit.

 

EPA has taken on the unprecedented task of creating a general NPDES permit for a substance and use pattern

previously never regulated under the CWA. This task has demanded a tremendous amount of collaboration between

the Office of Water and Office of Pesticide Programs, and the draft permit is expected to take from start to finish at least

21 months to finalize. States, with fewer resources, less CWA expertise and state law uncertainty, will be expected to

take EPA's final pesticide permit in December 2010 and, within 4 months, implement and enforce a state pesticide
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permit. States' departments of environmental quality and departments of agriculture will need to collaborate similarly to

EPA's own collaboration. Furthermore, in some states, the state will need to legislate authority to implement the permit.

Most states' legislators meet for only a portion of the year, and in many states, every other year. Additionally, states will

need EPA approval of their draft pesticide permits before implementation. These will be huge hurdles for state

departments of environmental quality to overcome in a time period of 4 months.

 

If EPA is unable to finalize the permit in December, states will face an even shorter timeline to develop and implement a

state program. Although states have been privy to draft copies of the permit, nearly all areas of the draft pesticide

permit are open to comment. Potentially, once ESA requirements are added and the permit is finalized, states may

have a considerably different pesticide permit to build their permits from.

 

If either EPA or the states are unable to meet the April 9, 2011 deadline, aquatic pesticide users will face the decision of

either suffering economically and ignoring public health, or continuing operations as they have previously with

vulnerability to citizen suits and EPA enforcement actions.

 

EPA should ask the 6th Circuit for an extension of the stay to ensure that EPA is able to finalize the pesticide permit,

states are able to implement their respective permits, and aquatic pesticide users have access to the tools to enable

CWA compliance. 
 

Response 

See responses to Comment IDs 233.1.001.003 and 182.001.002.

 

Comment ID 502.1.001.009

Author Name: Kuykendall Karin

Organization: Rolling Plains Cotton Growers (RPCG)

Finally, RPCG asks for an extension to the effective date of the PGP. The Sixth Circuit Court of Appeals granted a two-

year stay of its mandate to allow for time to develop the permitting system. EPA has stated it will finish the permit in

December of 2010. The court ruling date was April 9, 2009. This gives states only three months to complete their own

permit. This does not seem to be sufficient time to complete the permitting process. Without a permit after the effective

date, operators in Rolling Plains and across the country will be in jeopardy of Clean Water Act penalties and costs. We

ask EPA to request an extension from the Sixth Circuit Court. 
 

Response 

See responses to Comment IDs 233.1.001.003 and 182.001.002.

 

Comment ID 504.1.001.006
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Author Name: Lochner Tom

Organization: Wisconsin State Cranberry Growers Association (WSCGA)

Regardless of whether it is confirmed that agricultural applications are exempt from this NPDES permitting requirement

or whether a general permit is issued for terrestrial agricultural applications of pesticides, the State of Wisconsin

Department of Natural Resources (the delegated authority for the NPDES program in Wisconsin) will not be able to

develop a system to administer this new permitting program for Wisconsin farmers by the court-imposed April 9, 2011

deadline.

 

Accordingly, we ask that the EPA go back to the Sixth Circuit Court of Appeals and ask for an extension of the stay of

enforcement for at least 18 additional months (i.e., until October 9, 2012.) Such an extension will give both the EPA and

the Wisconsin Department of Natural Resources time to both evaluate the applicability of this decision to terrestrial

agricultural pesticide applications, and to develop a permitting program, if needed. 
 

Response 

See responses to Comment IDs 233.1.001.003 and 182.001.002.

 

Comment ID 507.1.001.001

Author Name: Taylor Steven

Organization: Missouri Agribusiness Association (MO-AG)

As a general comment, MO-AG considers it indeed unfortunate that we find ourselves where we are today. EPA's 2006

final rule codified the Agency's longheld exemption from NPDES permitting of pesticides when applications were made

consistent with the FIFRA label. We understand that it was the courts that required the development of a pesticide

NPDES permitting program (Nation al Cotton Council ofAmerica v. EPA). In a very short time-span, the EPA and states

must develop and implement a functional, achievable and defensible NPDES general permit for aquatic pesticide use.

We urge EPA to expedite review of state permits and seek a commitment from the Court for a further extension should

it appear necessary. 
 

Response 

See response to Comment ID 233.1.001.003, 182.001.002 and 281.1.001.003.

 

Comment ID 508.1.001.005

Author Name: Redovan Shelly
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Organization: Florida Mosquito Control Association (FMCA)

Lastly, despite their best efforts, the State of Florida is having some difficultly in establishing the NPDES permit

process. I understand that this is occurring elsewhere in the US, as well. Consequently, I would ask that the EPA

request an additional stay from the 6th Circuit Court in implementing this mandate. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 510.1.001.002

Author Name: Roche David

Organization: Minn-Dak Farmers Cooperative (MDFC)

Court Timeline. The proposed NPDES permit will be enforced in six states and forms a  template for permit

development and enforcement by 44 other states, including Minnesota and North Dakota. The comment period on this

proposed draft general NPDES permit ends on July 19,2010, and EPA intends to finalize its permit in December, 2010.

This deadline leaves less  than four months before the April 9, 2011 deadline established by the Court for the other 44

states to formally adopt EPA's permit or develop their own NPDES general permits. We are  concerned that Minnesota

and North Dakota state officials will not have sufficient time to  complete their NPDES permits before the April, 2011

deadline. If that happens, either critical  pesticide applications will be curtailed or thousands of pesticide applicators and

operators will be  unnecessarily exposed to legal jeopardy for simply continuing to do the jobs they've likely done legally

for years. In the few remaining months until the end of the 2-year stay of the Court's decision, EPA and states must

implement a functional, achievable and defensible NPDES general permit for aquatic pesticide use. This will be a

difficult task for all involved. We urge EPA to inform the Court now that there is a likelihood of this occurrence in 2011,

and to seek a commitment from the Court for a further extension should it appear in early 2011 that the April 9 deadline

will not be met.  
 

Response 

See responses to Comment IDs 233.1.001.003 and 182.001.002.

 

Comment ID 512.1.001.010

Author Name: Schneider Justin

Organization: Indiana Farm Bureau, Inc.

We urge EPA to petition the court to seek a longer period of time to implement the PGP, especially in those states in

which the authority has been delegated. Given that there is less than nine months from the deadline for the submission
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of comments on the PGP for states to complete their own permits, and that EPA does not intend to have its own final

permit until the end of 2010, there is not sufficient time for state agencies to complete their NPDES permits before the

deadline. It is imperative that all states have their permits completed by the deadline, or those performing pesticide

applications will be at risk for citizen lawsuits for continuing to apply pesticides without a permit. Moreover, there will be

insufficient time to disseminate the requisite information or to use already established training and certification programs

for pesticide applicators to educate them on their responsibility under the permit. It is not appropriate for the government

to place its citizens in such an untenable position. 
 

Response 

See responses to Comment IDs 233.1.001.003 and 182.001.002.

 

Comment ID 515.1.001.010

Author Name: Scott John

Organization: Colorado Department of Agriculture (CDA)

We are now down to the last nine months prior to the projected release and enforcement of the NPDES permit

requirement. EPA states that the final permit language, which may change significantly after the comment period,

should be released by the end of 2010; more realistically it will be early 2011. This timeline gives states very little time

to produce outreach material and provide training.

 

Training will need to be conducted internally to state personnel to answer questions and explain the intricacies of

complying with the NPDES permit requirements, as well as industry and the general public. All state agencies are under

budget restraints, so any training or outreach and education will be difficult to accomplish in such a short period. The

CDA requests that EPA petition the court to postpone the effective date of the court's decision for a minimum of 12 to

24 months so states can have the ability to initiate training to department personnel and provide outreach and education

to the regulated community. 
 

Response 

See response to Comment ID 233.1.001.003 and 182.001.002.

 

Comment ID 516.1.001.007

Author Name: Stoneman Bill

Organization: Biopesticide Industry Alliance (BPIA)

The comment period on EPA's proposed draft general NPDES permit closes July 19, and intends to finalize its permit in

December, about three months before the April 9, 2011 deadline established by the 6th Circuit. This Court deadline

PGP Responses to Comments EPA should ask Court for an extension

33310/31/2011 04:04 PM EDT



 

applies not only to the 6 states, most territories and certain other areas regulated by EPA's general permit, but also

applies to the 44 other states that will be required to either adopt/adapt EPA's permit or develop their own NPDES

general permits. Concerns have been expressed by state officials that they do not have sufficient time to complete their

NPDES permits before the 2011 deadline. We share that concern, and are concerned that NPDES permits may not be

operational in all areas of the US when the 2-year stay ends and the protections of EPA's 2006 rule are extinguished. If

that happens, either critical pesticide applications will be curtailed or tens of thousands of pesticide applicators and

operators will be unnecessarily exposed to extreme legal jeopardy for simply continuing to do the jobs they've likely

done legally for years. We urge EPA to inform the Court now that there is a likelihood of this occurrence in 2011, and to

seek a commitment from the Court for a further extension should it appear in early 2011 that the April 9 deadline will not

be met. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 517.1.001.004

Author Name: Johnson Roger

Organization: National Farmers Union (NFU)

Regarding the April 9, 2011 deadline when the two-year stay expires, we are concerned the PGPs will not be finished

by the Court deadline, and that operators making legal pesticide applications will face legal jeopardy if they lose the

protections of EPA's 2006 rule and have no access to state PGPs. The agency should petition the 6th Circuit Appeals

Court for an extension of the stay beyond the April, 2011 deadline in order to provide regulatory agencies adequate

time to develop and implement the complex permit procedures and farmers adequate time to understand and work

within the permit structures that will differ from state to state. 
 

Response 

See response to Comment ID 233.1.001.003 and 182.001.002.

 

Comment ID 520.1.001.003

Author Name: Estes-Smargiassi Stephen

Organization: Massachusetts Water Resources Authority (MWRA)

Actively pursue an extension: A substantial level of effort will be needed to educate NPDES permit writers, develop

information systems to support implementation, and build awareness of the aquatic use general permit requirements

when they are finalized this December.  While MWRA is aware of the proposed permit and has the technical capabilities

and data already in hand, and thus would be able to meet the compliance dates, many small systems may not have the
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resources necessary to meet these upcoming deadlines.  The agency should seek additional time for effective rule

implementation.

 

Virtually every water system that relies on surface water supplies may at some time need to apply pesticides. Moreover,

the distribution of invasive species such as zebra mussels and quagga mussels continues to grow.  Wherever

infestations of these species occur, drinking water suppliers will likely need to utilize some type of pesticide to protect

the functionality of their infrastructure. Additional time to better understand the impacted parties is necessary to

determine appropriate thresholds for this program.  

 

We recommend that the agency request a two year extension from the court of the effective date to facilitate state

promulgation of parallel regulations, education of regulatory personnel, development of appropriate information

systems, and implementation by regulated entities.  

 
 

Response 

See response to Comment ID 233.1.001.003 and 182.001.002.

 

Comment ID 522.1.001.006

Author Name: Kimura Laurence

Organization: Fresno lrrigation District, California

EPA should actively pursue extension of the current court stay in order to facilitate education of regulatory personnel

and implementation by regulated entities. 
 

Response 

See responses to Comment IDs 182.001.002 and 233.1.001.003.

 

Comment ID 523.1.001.005

Author Name: Kee Ed

Organization: National Association of State Departments of Agriculture (NASDA) and  Delaware Department of Agriculture

It is becoming increasingly apparent that states will not have sufficient time to finalize permits and implement the

requisite programs prior to the court-established April 2011 deadline. Until provisions related to the Endangered

Species Act consultation are finalized and a review of the public comments on the draft permit is completed, states

cannot have sufficient confidence that their permits will adequately reflect the provisions of EPA's final permit.
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Moreover, significant outreach and education will be vital to ensure applicators are aware of the requirements under the

new permitting regime. It is a mistake-especially since so many variables remain unsettled-to assume that all of the

impacted applicators will be prepared to comply with the permit requirements in such short order and without adequate

outreach. It is important to keep in mind that a significant amount of applicator training and outreach takes place in the

winter and early spring. It is unrealistic to expect that the requisite outreach and education will be able to occur on the

current timeline. While we recognize the agency is operating on a court-ordered deadline, the two year stay requested

by the agency was clearly insufficient and we ask that EPA request additional time from the court. Because of the

nature of agricultural operations and mosquito abatement, applicators begin their seasons in the spring. In order for the

requisite training, outreach, and education, a yearlong period is necessary. However, since that time frame is not

currently possible within the two year stay requested by the agency, EPA either needs to request additional time from

the court or establish a one year moratorium on compliance and enforcement so that appropriate outreach, training and

education can occur. 
 

Response 

See response to Comment ID 233.1.001.003 and 182.001.002.

 

Comment ID 566.1.001.001

Author Name: Patterson Pilar

Organization: New Jersey Department of Environmental Protection (NJDEP)

In the absence of specific federal regulations regarding the pesticide NPDES permit, New Jersey as well as many of the

NPDES authorized states, is closely following the USEPA PGP development and using the permit, basis and

background document and (anticipated future) response to comment document as a model and guidance for the

development of the necessary state permit. The Department is concerned that based on USEPA's timeline, it will not be

able to issue the necessary general and individual permits to its regulated community prior to the effective date of the

court extension, April 9, 2011, potentially exposing our regulated community to penalties and third party lawsuits.

 

The USEPA timeline for response to comments and finalization of the PGP will not allow New Jersey sufficient time to

public notice a draft permit following the conclusion of this EPA process, but instead forces New Jersey to public notice

our permit within the next month - without the benefit of knowing USEPA's position regarding numerous issues raised

during the public comment period. Such unresolved issues include provisions regarding the Endangered Species Act,

additional requirements necessary for discharges to Outstanding National Resource Waters and impaired waters, and

the scope of application to agricultural locations.

 

In addition to the myriad of issues raised during the General Permit development and public comment period, there are

no provisions or time allowances available for the issuance of individual permits. As you are aware, due to the public

notice requirement of individual permits, USEPA allows six months as a guideline for issuance of individual permits. In

this instance, that would require a potential permittee to apply for an individual permit no later than November 2010.

This deadline is not likely to be achieved since neither the scope and applicability of who needs an individual permit, nor

the regulatory requirements and minimum standards that are to be included in such a permit, have yet been discussed
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by the USEPA with the states.

 

Therefore, based upon the above, New Jersey requests that USEPA take all steps necessary to ensure that New

Jersey and other affected States have the necessary time to develop the PGP and any individual permits, as well as

provide necessary and appropriate public outreach and education. 
 

Response 

See response to Comment ID 233.1.001.003 and 182.001.002.

 

Comment ID 572.1.001.004

Author Name: Nilsestuen Rod

Organization: State of Wisconsin Department of Agriculture, Trade and Consumer Protection (WI DATCP)

Finally, we are concerned that Wisconsin will not be able to meet the April 9, 2011 deadline imposed by the court

decision for issuing needed permits. It is imperative that education and outreach also be provided to the affected

industries to ensure compliance with the permitting requirements, since this is a new regulatory program for these

industries. It is not realistic to assume that a comprehensive PGP will be drafted and implemented, as well as education

to the industry by the April 9, 2011 deadline. If adequate time is not allowed for states to develop and implement these

programs, industry will likely face legal challenges. We would support a request from EPA to the court for an 18-month

extension to facilitate proper development and implementation of this program. 
 

Response 

See response to Comment ID 233.1.001.003 and 182.001.002.

 

Comment ID 577.001.001

Author Name: Erickson Merri

Organization: Washington Cranberry Alliance

We feel that the time limit allowed (April, 2010) is an inadequate time period for regulatory agencies to develop, adopt,

and implement a permit system which will allow growers to obtain necessary permits (general or individual) prior to their

2011 growing seasons. We request the EPA seek additional time under the court ordered stay. 
 

Response 

See response to Comment ID 233.1.001.003.
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Comment ID 579.001.001

Author Name: Lanza Alexi

Organization: Permits Branch, Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NPDES)

NDEP requests that the EPA considers extending the deadlines imposed upon the states in order to allow sufficient

time for the states to develop appropriate programs that address their unique conditions.

 

NDEP believes that states must have the time and flexibility to develop programs that work for the hydrologic and other

environmental conditions of their areas. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 581.001.017

Author Name: Steenson Daniel

Organization: Nampa and Meridian Irrigation District (NMID)

EPA has indicated that it intends to have the final PGP ready for certification by the State of Idaho this winter. The State

of Idaho will then go through a process of review and public comment. Thus, even if the PGP is final and certified by the

State of Idaho by April 01 2011 it will not be until the spring of 2011 that irrigation entities such as NMID will know what

the final PGP requires. NMID and other irrigation entities can begin diverting irrigation water as early as March 1st and it

will need to make decisions before the irrigation season begins that are affected by budgetary and staffing requirements

to comply with the PGP, the cost of aquatic herbicides and whether mechanical or other means may be more beneficial

from a cost/benefit standpoint. If EPA is not going to have the PGP finalized and ready for consideration by irrigation

entities by the end of 2010 then EPA should request an extension to complete the PGP. Allowing EPA to fully analyze

all of the issues raised in these comments and the comment submitted by other persons/entities in order to correctly

finalize the PGP is necessary and EPA should seek additional time.  
 

Response 

See response to Comment ID 233.1.001.003 and 182.001.002.

 

Comment ID 596.1.001.014

Author Name: Breaux Brian
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Organization: Louisiana Farm Bureau Federation, Inc.

The expiration of the two-year stay of the NPDES mandate is April 9, 2011. Since the EPA is not scheduled to finalize

their pesticide NPDES general permit until December 2010, this leaves 44 states only 3 months to complete their own

NPDES general pesticide permit. The LFBF requests that the EPA seek an additional extension from the Sixth Circuit

Court of Appeals to give states more time to complete their pesticide NPDES general permit. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 597.1.001.016

Author Name: Markowski Daniel

Organization: Vector Disease Control, Inc. (VDCI)

VDCI is aware that several states are facing challenges in the preparation of their respective General Permits.

Consequently, on behalf of ourselves and other agencies in these states that may be experiencing setbacks, we

respectfully ask that the EPA request another stay of this mandate for applicators in states that may not complete their

General Permits prior to April 2011. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 599.1.001.001

Author Name: Costales Luella

Organization: Hawaii Farm Bureau Federation (HFBF)

The State permit program will not be in place by the April 2011 deadline.

 

The State of Hawaii plans to use the federal permit as a template to develop its own state-specific permit. Since the

final federal rule is not expected before December, we are especially concerned that the State will not have adequate

time to develop and promulgate the necessary extensive revisions to its State rules before the April 2011 deadline. Like

other state governments, Hawaii has been seriously affected by the economic downturn and has had to cut back on

staffing and expenditures of its regulatory agencies. It is unrealistic to imagine that we will be able to promulgate rules

to implement this new EPA program within a three month period after the federal rule is finalized. We therefore

respectfully request that EPA urge the court to extend the stay for a reasonable period so that Hawaii and other affected

states will have sufficient time to develop and implement the new program. If the deadline is not extended, either
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pesticide applicators will be exposed to enforcement and/or citizen suits, or critical pesticide applications will not be

made. 
 

Response 

See responses to Comment IDs 233.1.001.003 and 182.001.002.

 

Comment ID 600.1.001.002

Author Name: Nelson Linda

Organization: Aquatic Plant Management Society, Inc. (APMS) et al.

2) Timeline for Permit Issuance - There have been many concerns expressed by our members that state officials will

not have ample time to develop their own NPDES general permits by the April 9, 2011 deadline. We concur with

WSSA's comment on this issue and suggest that EPA request an extension from the 6th Circuit Court past the April 9,

2011 deadline, to allow states and EPA more time to fully develop and implement this significant permit process. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 605.001.004

Author Name: Kruse Charles

Organization: Missouri Farm Bureau Federation

In addition, we urge the Agency to take necessary action to provide states adequate time to work through their

respective administrative procedures relative to covered pesticide uses. The April 20II effective date of the ruling does

not provide adequate time for states to comply. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 606.1.001.003

Author Name: Frank Bobbie
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Organization: Wyoming Association of Conservation Districts (WACD)

The comment period on EPA's proposed draft general NPDES permit closes July 19, and intends to finalize its permit in

December, about three months before the April 9, 2011 deadline established by the 6th Circuit. This Court deadline

applies not only to the 6 states, most territories and certain other areas regulated by EPA's general permit, but also

serves as a guideline to Wyoming, which will be developing their own NPDES general permit. Concerns have been

expressed by Wyoming officials that they do not have sufficient time to complete their NPDES permits before the 2011

deadline. We share that concern, and are concerned that NPDES permits may not be operational in either the area of

Wyoming covered by the USEPA PGP, or the state permit that will cover areas outside of the Wind River Reservation

when the 2-year stay ends and the protections of EPA's 2006 rule are extinguished. If that happens, either critical

pesticide applications will be curtailed or thousands of pesticide applicators and operators will be unnecessarily

exposed to extreme legal jeopardy for simply continuing to do the jobs they've done legally for years. We urge EPA to

inform the Court now that there is a likelihood of this occurrence in 2011, and to seek a commitment from the Court for

a further extension should it appear in early 2011 that the April 9 deadline will not be met. 
 

Response 

See responses to Comment IDs 233.1.001.003 and 182.001.002.

 

Comment ID 607.1.001.008

Author Name: Poling Jan

Organization: American Forest & Paper Association (AF&PA)

The PGP applies not only to the 6 states, most territories and certain other areas regulated by EPA's general permit, but

also applies to the 44 other states that will be required to either adopt/adapt EPA's permit or develop their own NPDES

general permits. The comment period on EPA's proposed permit closes July 19, and the agency has stated its intent to

finalize the permit in December. The deadline for the new permit established by the Court is April 9, 2011. Even under

this optimistic timeline, it leaves no margin for the review of comments and gives little time for states to implement their

own systems after the publication of the final general permit. If that happens, either critical pesticide applications will be

curtailed or tens of thousands of pesticide applicators and operators will be unnecessarily exposed to extreme legal

jeopardy for simply continuing to do the jobs they've likely done legally for years. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 608.1.001.002

Author Name: Taylor Willie
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Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

The Department is concerned, however, that implementation success of the PGP appears to depend on whether the

concomitant state permit systems are in place and operational by April 9, 2011. We suggest that EPA request an

extension of 12 - 18 months to be sure that the requisite coordination with states is completed. Further clarification will

be needed to explain whether states will offer pesticide general permits, individual permits, or both. This has major

implications for the Federal land management agencies with large land and water holdings, some of which border or

cross state lines (FWS, NPS, BLM, and the U.S. Department of Agriculture-Forest Service). The mechanism for

obtaining permits for activities that cross state lines is unclear. 
 

Response 

See responses to Comment IDs 233.1.001.003 and 182.001.002.

 

Comment ID 611.1.001.004

Author Name: Vickery Mark

Organization: Texas Commission Environmental Quality (TCEQ)

An additional concern is that EPA is proposing issuance of its pesticide general permit in December 2010. It would be

difficult for delegated states to evaluate EPA's issued permit and develop their own by April 2011. Therefore, we

recommend that EPA petition the court for an extension of the deadline by one (l) year to allow states to develop and

adopt their permits. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 616.1.001.010

Author Name: Duskin Edgar

Organization: Southern Crop Production Association

Likelihood of EPA and States meeting April 9, 2011 6th Circuit deadline; legal risks to operators if they don't -- What is

EPA's and states' contingency plan if the permits aren't operational? How are operators (applicators and decision-

making organizations) expected to continue their work if their protections under the 2006 EPA rule disappear on April 9,

2011. How are these organizations expected to plan between now and then? The EPA and the Obama administration

should approach the 6th Circuit now and get its approval for an additional stay should the April 9, 2011 deadline be

missed by EPA or state agencies. 
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Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 618.1.001.003

Author Name: Bracht Gary

Organization: North Dakota Department of Health (NDDH)

The December timeline EPA set for finalizing the draft permit for pesticide applications is unrealistic.  We recognize that

the Sixth Circuit Court granted EPA the two year stay which established the April 9, 2011 date when permits must be

issued for adding pesticides to waters of the U.S.  Even if EPA can somehow address all comments on the draft permit

and have a final permit ready by the end of 2010, it does not leave primary states sufficient time to finalize their NPDES

permits by the April 2011 deadline.  This sets the states up for legal challenges which puts an additional burden on the

limited funding and resources in state NPDES programs.  
 

Response 

See responses to Comment IDs 233.1.001.003 and 182.001.002.

 

Comment ID 618.1.001.012

Author Name: Bracht Gary

Organization: North Dakota Department of Health (NDDH)

In summary, the draft PGP as written sets state programs and permittees up for failure and non-compliance with

NPDES.  Hopefully EPA will request the Sixth Circuit Court for additional time to address all the comments/concerns

and find some common ground on a solution to the draft PGP that meets the Court ruling and protects waters of the

U.S.     
 

Response 

See response to Comment ID 233.1.001.003

 

Comment ID 620.1.001.004

Author Name: Spaulding Steven

Organization: Wellmark International
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The comment period on EPA's proposed draft general NPDES permit closes July 19, and EPA intends to finalize its

permit in December, about three months before the April 9, 2011 deadline established by the 6th Circuit. This Court

deadline applies not only to the 6 states, most territories and certain other areas regulated by EPA's general permit, but

also applies to the 44 other states that will be required to either adopt/adapt EPA's permit or develop their own NPDES

general permits. Concerns have been expressed by state officials that they do not have sufficient time to complete their

NPDES permits before the 2011 deadline. We share that concern, and are concerned that NPDES permits may not be

operational in all areas of the US when the 2-year stay ends and the protections of EPA's 2006 rule are no longer valid.

If that happens, either critical pesticide applications will be curtailed or tens of thousands of pesticide applicators will be

unnecessarily exposed to legal jeopardy for simply continuing to do the jobs they've likely done legally for years. We

urge EPA to inform the Court now that there is a likelihood of this occurrence in 2011, and to seek a commitment from

the Court for a further extension should it appear in early 2011 that the April 9 deadline will not be met. 
 

Response 

See responses to Comment IDs 233.1.001.003 and 182.001.002 and 281.1.001.003.

 

Comment ID 621.1.001.007

Author Name: Peele Mitch

Organization: North Carolina Farm Bureau

In addition, in order to have more time to analyze the impact of the draft PGP and resulting state permits and for

working through the public comment process at the state level, we sincerely request EPA to seek an extension of the

deadline for complying with the court decision on this matter. 
 

Response 

See responses to Comment IDs 182.001.002 and 233.1.001.003.

 

Comment ID 622.1.001.007

Author Name: Semanko Norman

Organization: Idaho Water Users Association (IWUA)

There exists a significant, unanswered question as to whether EPA, and all 44 of the delegated states, will have

NPDES permit coverage in place by the current April 9, 2011 court-imposed deadline. If not, EPA should consider

asking the court for an extension of the existing stay, for all relevant activities, delegated and non-delegated,

nationwide. EPA should seek to avoid inconsistent application of the NPDES permit requirement.   In addition, newly

regulated entities need adequate time to become familiar with the PGP requirements. As just one example, IWUA
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conducts pesticide applicator workshops across southern and eastern Idaho in February and March of each year. It is

not likely that EPA's PGP, including the required 401 certification by Idaho DEQ and the Endangered Species Act

section 7 consultation process, will be completed prior to the 2010 training. It is foreseeable that additional conditions

will be added to the PGP as a result of these processes. As a result, additional time should be afforded to the regulated

community to provide for necessary training and education related to the new NPDES PGP conditions. In addition, an

opportunity for review and public comment must be provided for any additional conditions that are added to the PGP.   
 

Response 

See response to Comment ID 233.1.001.003 and 182.001.002 and 281.1.001.003.

 

Comment ID 623.1.001.006

Author Name: Zeug Devonna

Organization: Minnesota Corn Growers Association (MCGA)

NCGA has great concerns regarding the April 9, 2011 deadline. It is critical that PGPs be available to pesticide

applicators and decision-making entities (operators) in all 50 states. We are concerned that PGPs will not be finished by

the court deadline and that either critical pesticide applications will be immediately curtailed for who knows how long, or

tens of thousands of pesticide applicators and operators will be unnecessarily threatened. What is the Agency's

contingency plan for applicators if the permit is not final by that time? We urge the EPA to expedite state PGP review

and seek a commitment from the Court for a further extension should it appear in early 2011 that the April 9 deadline

will not be met.  
 

Response 

See responses to Comment IDs 233.1.001.003 and 182.001.002 and 281.1.001.003.

 

Comment ID 625.1.001.002

Author Name: Thompson Kelvin

Organization: Southern Minnesota Beet Sugar Cooperative (SMBSC)

Court Timeline. The proposed NPDES permit will be enforced in six states and forms a template for permit development

and enforcement by 44 other states, including Minnesota and North Dakota. The comment period on this proposed draft

general NPDES permit ends on July 19, 2010, and EPA intends to finalize its permit in December, 2010. This deadline

leaves less than four months before the April 9, 2011 deadline established by the Court for the other 44 states to

formally adopt EPA's permit or develop their own NPDES general permits. We are concerned that Minnesota and North

Dakota state officials will not have sufficient time to complete their NPDES permits before the April, 2011 deadline. If

that happens, either critical pesticide applications will be curtailed or thousands of pesticide applicators and operators
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will be unnecessarily exposed to legal jeopardy for simply continuing to do the jobs they've likely done legally for years.

In the few remaining months until the end of the 2-year stay of the Court's decision, EPA and states must implement a

functional, achievable and defensible NPDES general permit for aquatic pesticide use. This will be a difficult task for all

involved. We urge EPA to inform the Court now that there is a likelihood of this occurrence in 2011, and to seek a

commitment from the Court for a further extension should it appear in early 2011 that the April 9 deadline will not be

met. 
 

Response 

See responses to Comment IDs 233.1.001.003 and 182.001.002.

 

Comment ID 626.1.001.007

Author Name: Latham Mark

Organization: Manatee County (FL) Mosquito Control District

General Comment 4 - Timelines: Despite some very good efforts by the State of Florida working in collaboration with

the U.S. EPA, the Manatee County MCD has some very real concerns that a State-level NPDES PGP will not be

available by April 9, 2011 as required by the U.S. 6th Circuit Court of Appeals. We understand that the State of Florida

is joined by other States in having difficulty establishing a NPDES permit process in their states as well. As an end-user

of aquatic pesticides, we are very concerned that a NPDES permit will not be available by April 9, 2011 and as such,

any chemical application that the Manatee County MCD needs to make after April 9 would be in violation of the Clean

Water Act and the District would be subjected to significant monetary fines. To avoid what we see to be an inevitable

outcome, we ask that the EPA immediately request an additional stay from the 6th Circuit Court in implementing this

mandate. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 626.1.001.021

Author Name: Latham Mark

Organization: Manatee County (FL) Mosquito Control District

The EPA should immediately request an additional stay from the 6th Circuit Court in implementing the mandate by the

required April 9, 2011 date established by the court in order for the States to have enough time to fully comply with the

NPDES PGP process (many States must enact further legislation/statute modification in order to legally complete the

process at the State level.) 
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Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 627.1.001.002

Author Name: Gunnerson Chuck

Organization: Northern Plains Potato Growers Association (NPPGA)

Court Timeline. The proposed NPDES permit will be enforced in six states and forms a template for permit development

and enforcement by 44 other states, including Minnesota and North Dakota. The comment period on this proposed draft

general NPDES permit ends on July 19, 2010, and EPA intends to finalize its permit in December, 2010. This deadline

leaves less than four months before the April 9, 2011 deadline established by the Court for the other 44 states to

formally adopt EPA's permit or develop their own NPDES general permits. We are concerned that Minnesota and North

Dakota state officials will not have sufficient time to complete their NPDES permits before the April, 2011 deadline. If

that happens, either critical pesticide applications will be curtailed or thousands of pesticide applicators and operators

will be unnecessarily exposed to legal jeopardy for simply continuing to do the jobs they've likely done legally for years.

In the few remaining months until the end of the 2-year stay of the Court's decision, EPA and states must implement a

functional, achievable and defensible NPDES general permit for aquatic pesticide use. This will be a difficult task for all

involved. We urge EPA to inform the Court now that there is a likelihood of this occurrence in 2011, and to seek a

commitment from the Court for a further extension should it appear in early 2011 that the April 9 deadline will not be

met. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 630.1.001.002

Author Name: Fisher Kari

Organization: Natural Resources and Environmental Division, California Farm Bureau Federation

EPA released its draft PGP on June 4, 2010, allowing 45 days for public comment. Upon receipt of public comment,

which closes on July 19, 2010, EPA intends to review the comments and make modifications to the draft PGP in order

to issue a final PGP by December 2010 to ensure compliance with the Sixth Circuit's April 9, 2011 deadline. The

expiration of the stay of mandate on April 9, 2011 not only applies to the six states, most territories and certain other

areas covered by EPA's general permit, but also to 44 other states that will be required to either adopt EPA's permit or

develop their own NPDES general permits.

 

This relatively short period of time in which states must modify EPA's final PGP or draft a new NPDES permit is
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disconcerting. In California, a state with extensive pesticide regulations, a three to four month period of time to complete

its own permit after the finalization of EPA's PGP is ambitious, to say the least. Given the national regulatory change of

this magnitude, adequate and appropriate time should be allocated instead of attempting to force such a change into a

2-year period. The expiration of the stay of mandate, especially in states like California that are not covered by the

PGP, has huge implications, as thousands of pesticide applicators, operators, and farmers may be unnecessarily

exposed to legal jeopardy under the Clean Water Act, including possible citizen suits. These curtailments will most likely

impact the production of food and fiber across the state of California and the Nation, as well as impacting the protection

of natural landscapes and aquatic ecosystems from invasive plants. Given the economic and time burden on states,

individuals, businesses, and government agencies, EPA should seek an extension of the stay of mandate from the

Sixth Circuit in order to allow individual states an adequate period of time to properly conduct all required public

processes involved in drafting NPDES permit language. 
 

Response 

See responses to Comment IDs 233.1.001.003 182.001.002.

 

Comment ID 635.1.001.002

Author Name: Curtis Thomas

Organization: American Water Association, Association of California Water Agencies and Association of Metropolitan Water

Agencies

AWWA, ACWA, and AMWA recommend that in finalizing this rulemaking, the agency should:

 

1. Actively pursue extension of the current court stay in order to facilitate education of regulatory personnel and

implementation by regulated entities. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 635.1.001.013

Author Name: Curtis Thomas

Organization: American Water Association, Association of California Water Agencies and Association of Metropolitan Water

Agencies

Implementation

 

On June 8, 2009, the Sixth Circuit granted EPA a two-year stay until April 9, 2011 to develop the current general permit.
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EPA currently anticipates finalizing the federal general permit in December 2010 and compliance beginning in April

2011. EPA's rule development effort has required substantial effort to advance as rapidly as it has to-date. We applaud

the level of commitment brought to the current rulemaking.

 

AWWA, ACWA, and AMWA recommend that the agency seek additional time to ensure effective implementation of the

rule. A substantial level of effort will be needed to educate NPDES permit writers, develop information systems to

support - 4 - implementation, and build awareness of the aquatic use general permit requirements when they are

finalized this December. We would like to offer our assistance to the agency and the states in developing this training

and promoting awareness.

 

The agency has allocated all but four months of the court stay to its own internal processes. Consequently, four months

will not likely be adequate for thousands of water systems and tens of thousands of other permittees to come into

compliance with the administrative requirements in the remaining four months due to the following factors:

 

1. Completing paperwork for compliance is dependant on the exact requirements of EPA and state regulations,

2. Associated EPA and state guidance will not be in place until after the permit requirements are finalized,

3. State and federal NPDES staff are not familiar with this general permit or pesticide application generally, and

4. Awareness of the general permit structure is limited. We recommend that the agency request a two year extension of

the court's stay of the effective date in order to facilitate state promulgation of parallel regulations, education of

regulatory personnel, development of appropriate information systems, and implementation by regulated entities.

 

We recommend that the agency request a two year extension of the court’s stay of the effective date in order to

facilitate state promulgation of parallel regulations, education of regulatory personnel, development of appropriate

information systems, and implementation by regulated entities. 
 

Response 

See responses to Comment IDs 233.1.001.003 and 182.001.002.

 

Comment ID 636-cp.001.006

Author Name: Alexander Don

Organization: Agricultural Council Arkansas (ACA)

ACA strongly supports EPA a further extension from the Sixth Circuit Court time frame for either EPA or the authorized

states to implement their respective permitting programs. 
 

Response 

See response to Comment ID 233.1.001.003.
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Comment ID 637.1.001.003

Author Name: Rabe Bonnie

Organization: New Mexico Department of Agriculture (NMDA)

Lastly, as a general statement, NMDA urges the Agency to pursue a continuance of the stay to the currently narrow

window in order to allow for full completion, availability of resources, and state agency and user assimilation to

adequately implement the general permit. 
 

Response 

See response to Comment ID 233.1.001.003 and 182.001.002 and 233.1.001.003.

 

Comment ID 649.1.001.003

Author Name: Rubin Katherine

Organization: Los Angeles Department of Water and Power (LADWP), City of Los Angeles, California

LADWP suggests that the EPA pursue an extension of the current court stay, to allow adequate time for the education

of regulatory personnel and help ensure an efficient permit implementation process. Approximately sixteen months of

the stay period were devoted to permit development, a reasonable length of time given the complexities, leaving only

four months for compliance efforts. At a minimum, we request the current comment period be extended an additional

ninety (90) days, as EPA's draft permit webcast was delayed by ten (10) days, from June 14 to June 24, 2010.  
 

Response 

See response to Comment ID 189.1.001.001 and 182.001.002 and 233.1.001.003.

 

Comment ID 653-cp.001.003

Author Name: John John

Organization: Blue H2O

This needs to be delayed/suspended until Congress can enact legislation decreeing the will of the people upon the

people! 
 

Response 
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See response to Comment ID 233.1.001.003. Comments requesting legislative fixes to either CWA or FIFRA are outside the scope

of this permit.

 

Comment ID 659.1.001.001

Author Name: Anderson James

Organization: Lake County Forest Preserve District,  Illinois

Meeting the Court's Timeline for Permit Issuance - On June 4, 2010, EPA released its draft pesticide NPDES general

permit, and intends to finalize the permit in December 2010, about three months before the April 9, 2011 deadline

established by the 6th Circuit. Concerns have been expressed by state officials that they do not have sufficient time to

complete their NPDES permits before the 2011 deadline. We share that concern, and believe a national regulatory

change of this magnitude should not force-fit into a 2-year period. When the 2-year stay ends and the protections of

EPA's 2006 rule are vacated, tens of thousands of pesticide applicators and operators will be unnecessarily exposed to

legal jeopardy and other critical pesticide applications curtailed. These curtailments will most likely impact the protection

of LCFPD lands and aquatic ecosystems from invasive plants. We urge EPA to inform the Court now that there is a

likelihood of this occurrence in 2011, and should seek a commitment from the Court for a further extension should it

appear in early 2011 that the April 9 deadline will not be met. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 661.1.001.006

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

I. States, pesticide users and EPA will face jeopardy if the brief court-mandated timeline for compliance is not met.

 

EPA is under a short court-mandated timeline to develop and put into effect a national NPDES permitting system for

aquatic pesticide applications, and states face an even tighter timeline. When the 6th Circuit's stay expires April 9,

2011, aquatic pesticide users will face legal liability if a general NPDES permit is not in place. While EPA's pesticide

permit will be enforced in 6 states, the remaining 44 states will use EPA's pesticide permit as a framework to develop

and implement a state-issued general pesticide permit.

 

EPA has taken on the unprecedented task of creating a general NPDES permit for a substance and use pattern

previously never regulated under the CWA. This task has demanded a tremendous amount of collaboration between

the Office of Water and Office of Pesticide Programs, and the draft permit is expected to take from start to finish at least

21 months to finalize. States, with fewer resources, less CWA expertise and state law uncertainty, will be expected to
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take EPA's final pesticide permit in December 2010 and, within 4 months, implement and enforce a state pesticide

permit. States' departments of environmental quality and departments of agriculture will need to collaborate similarly to

EPA's own collaboration. Furthermore, in some states, the state will need to legislate authority to implement the permit.

Most states' legislators meet for only a portion of the year, and in many states, every other year. Additionally, states will

need EPA approval of their draft pesticide permits before implementation. These will be huge hurdles for state

departments of environmental quality to overcome in a time period of 4 months.

 

If EPA is unable to finalize the permit in December, states will face an even shorter timeline to develop and implement a

state program. Although states have been privy to draft copies of the 3   permit, nearly all areas of the draft pesticide

permit are open to comment. Potentially, once ESA requirements are added and the permit is finalized, states may

have a considerably different pesticide permit to build their permits from.

 

If either EPA or the states are unable to meet the April 9, 2011 deadline, aquatic pesticide users will face the decision of

either suffering economically and ignoring public health, or continuing operations as they have previously with

vulnerability to citizen suits and EPA enforcement actions.

 

EPA should ask the 6th Circuit for an extension of the stay to ensure that EPA is able to finalize the pesticide permit,

states are able to implement their respective permits, and aquatic pesticide users have access to the tools to enable

CWA compliance. 
 

Response 

See responses to Comment IDs 233.1.001.003 and 182.001.002.

 

Comment ID 668.1.001.010

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

Meeting the Court's Timeline for Permit Issuance: The comment period on the EPA's proposed draft general NPDES

permit closes July 19 and the EPA intends to finalize its permit in December, about three months before the April 9,

2011 deadline established by the 6th Circuit. This Court deadline applies not only to the 6 states, most territories and

certain other areas regulated by EPA's general permit, but also serves as a guideline to Wyoming, which will be

developing their own NPDES general permit. Concerns have been expressed by Wyoming officials that they do not

have sufficient time to complete their NPDES permits before the 2011 deadline. The MCD shares that concern, and is

concerned that NPDES permits may not be operational in either the area of Wyoming covered by the USEPA PGP, or

the state permit that will cover areas outside of the Wind River Reservation when the 2¬year stay ends and the

protections of EPA's 2006 rule are extinguished. If that happens, either critical pesticide applications will be curtailed, or

thousands of pesticide applicators and operators will be unnecessarily exposed to extreme legal jeopardy for simply

continuing to do the jobs they've done legally for years. The MCD urges EPA to inform the Court now that there is a

likelihood that Wyoming officials do not have sufficient time to complete their NPDES permits before the 2011 deadline,

and to seek a commitment from the Court for a further extension should it appear in early 2011 that the April 9 deadline
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will not be met.  
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 670.001.005

Author Name: Laursen Dan

Organization: Heart Mountain Irrigation District,  Wyoming

Meeting the Court's timeline for Permit Issuance is also of great concern. We ask that EPA or the Obama administration

approach the 6th Circuit for an additional stay should the deadline of April 9, 2011 be missed by EPA. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 674.1.001.005

Author Name: Lochner Tom

Organization: Wisconsin State Cranberry Growers Association (WSCGA)

Regardless of whether it is confirmed that agricultural applications are exempt from this NPDES permitting requirement

or whether a general permit is issued for terrestrial agricultural applications of pesticides, the State of Wisconsin

Department of Natural Resources (the delegated authority for the NPDES program in Wisconsin) will not be able to

develop a system to administer this new permitting program for Wisconsin farmers by the court-imposed April 9, 2011

deadline.

 

Accordingly, we ask that the EPA go back to the Sixth Circuit Court of Appeals and ask for an extension of the stay of

enforcement for at least 18 additional months (i.e., until October 9, 2012.) Such an extension will give both the EPA and

the Wisconsin Department of Natural Resources time to both evaluate the applicability of this decision to terrestrial

agricultural pesticide applications, and to develop a permitting program, if needed. 
 

Response 

See response to Comment ID 233.1.001.003.
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Comment ID 675.1.001.007

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

The comment period on USEPA's proposed draft general NPDES permit closes July 19, 2010, and the Agency intends

to finalize its permit in December 2010. This is only three months before the April 9, 2011 deadline established by the

6th Circuit Court of Appeals. This Court deadline applies not only to the 6 states, most territories and certain other areas

regulated by USEPA's general permit, but also serves as a guideline to Montana, which will be developing its own

NPDES general permit. We are concerned that Montana DEQ not have sufficient time to complete their NPDES permits

and associated rules before the 2011 deadline. We are concerned that NPDES permits may not be operational in the

areas of Montana covered by the USUSEPA PGP, or the state general permit that will covers a majority of Montana

when the 2year stay ends and the protections of USEPA's 2006 rule are extinguished. If that happens, either critical

pesticide applications will be curtailed or thousands of pesticide applicators and operators will be unnecessarily

exposed to extreme legal jeopardy for simply continuing to do the jobs they've done legally for years. We urge USEPA

to inform the Court now that there is a likelihood of this occurrence in 2011, and to seek a commitment from the Court

for a further extension should it appear in early 2011 that the April 9 deadline will not be met. 
 

Response 

See responses to Comment IDs 233.1.001.003 and 182.001.002.

 

Comment ID 685.1.001.018

Author Name: Musa Christine

Organization: Warren County Mosquito Extermination Commission (WCMEC), New Jersey

PERMIT EXTENSION:

Since it will be a significant amount of time for the EPA to digest and respond to the input provided in response to this

draft permit and New Jersey DEP is awaiting the finalized permit from the EPA to use as a basis for their state permit,

and that process in itself will take a considerable amount of time to formulate, publish in the state register, obtain and

process comments before establishing its final permit, it is apparent there is a need to makes some provision for

delaying the implementation of this permit requirement in the states that are not administered directly by the EPA. Even

after the state determines its own permit, there has to be time for the operators to assemble their own PDMP, NOI and

everything related to this based on the states finalized requirements.

 

It has taken EPA approximately 1.5 years (or more) to produce this current draft and more time will be needed to

finalize the permit process at the federal level. Providing equal time to the states to finalize their permit AND to allow

time for operators to obtain an actual permit after the state permit is available but before any application can be made

will be required. 
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Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 694.001.002

Author Name: Aydell Gary

Organization: Water Pertmit Division,  Office of Environmental Services,  Louisiana Department of Environmental Quality

(LDEQ)

The two year stay requested by the agency and approved by the Court is clearly insufficient and we strongly

recommend that EPA request additional time from the court for state level approval, coordination and implementation. It

is apparent that Louisiana and most other states will not have sufficient time to draft a master general permit, finalize

that master general permit and implement the requisite programs prior to the court-established April 2011 deadline.

EPA approval of state permits poses a time consuming challenge. Although this state has been working closely with the

regional EPA office since Feb 2009, we remain uncertain as to the specific expectations EPA will have until EPA's

permit is finalized later this year. There is considerable uncertainty regarding the ultimate requirements - submittal of

NOIs, thresholds if NOIs are required, pest management plans, recording keeping, and reporting, This has made it very

difficult to know the specific expectations EPA will have for state permits. It is imperative that states have the maximum

amount of time to design permitting programs that reflect the unique circumstances of each state. We urge EPA to

provide more time, for rushing through this process would have a negative impact on pesticide applicators, agricultural

production facilities, and public health agencies and organizations.

 

Significant outreach and education will be vital to ensure that applicators are aware of the requirements under the new

permitting regime. It is a mistake- especially since so many variables remain unsettled-to assume that all of the

impacted applicators will be prepared to comply with the permit requirements in such short order and without adequate

time to pursue and complete outreach activities. It is important to keep in mind that a significant amount of applicator

training and outreach takes place in the winter and early spring. It is unrealistic to expect that the requisite outreach and

education will be able to occur on the current timeline. Because of the nature of agricultural operations and mosquito

abatement, applicators begin their seasons in the spring. In order for the requisite training, outreach, and education, a

yearlong period is necessary. However, since that time frame is not currently possible within the remaining nine months

by the state, EPA either needs to request additional time from the court or establish a one year moratorium on

compliance and enforcement so that appropriate coordination, permit issuance activities, outreach, training and

education can occur. 
 

Response 

See response to Comment ID 233.1.001.003 and 182.001.002.

 

Comment ID 698.1.001.004
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Author Name: Rose Rhedona

Organization: Public Affairs Department,  Tennessee Farm Bureau Federation

We also strongly urge EPA to ask the courts for an extension of the stay beyond the April 9, 2011 deadline. It will be

extremely difficult for states to comply with such short notice after this PGP is finalized. The regulatory process for

Tennessee is a slow and deliberative process for good reason. More time is needed to comply with this PGP in

Tennessee. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 716.1.001.004

Author Name: Cunniff Lori

Organization: Orange County Environmental Protection Division, Florida

Financial Impacts:

With the rapid timing of this program, the increased permitting, monitoring and reporting requirements associated with

the new PGP are going to be difficult for government entities like Orange County to implement by April, 2011. As a

result, we would request that during these economically stressful times that a grace period is considered in order to

allow permit holders adequate time to plan, budget and build resources. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 736.001.007

Author Name: Fefes Kristen

Organization: Associated Landscape Contractors of Colorado

Compliance deadline for state regulators  Obviously, each state is on a different plane with developing its own permits,

outreach process and regulation. In Colorado, the Department of Public Health and Environment (CDPHE) is just now

gathering information on how to enforce this. We believe that the deadline for state compliance is unreasonable and

doesn't allow enough time for stakeholder input and suggest the deadline be changed to August 31, 2011. 
 

Response 
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See response to Comment ID 233.1.001.003.

 

Comment ID 740.001.003

Author Name: Carlson Donald

Organization: Kansas Department of Health and Environment (KDHE)

Is EPA going to request an extension to the Court ordered deadline to allow States to develop and issue their PGPs? 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 778.001.003

Author Name: George P.

Organization: Lake Dutchess Association (LDA)

Please defer this proposal, pending a further review of existing regulations concerning aquatic pesticides. I believe that

the NYS-DEC permit system fully protects our homeowners, and the general environment of the State of New York,

very adequately. 
 

Response 

Although the Court’s decision applies nationally, EPA’s PGP is effective only in areas where EPA is the NPDES permitting

authority (i.e., six states – AK, ID, MA, NH, NM, and OK; Washington DC, Puerto Rico, and all U.S. territories (except the Virgin

Islands); most Indian Country lands nationwide; and federal facilities in four states – CO, DE, VT, WA. New York, as the

authorized NPDES permitting authority, is responsible for issuing NPDES permits for pesticide discharges in the State. See also

response to Comment ID 483.1.001.001.

 

Comment ID 825.1.001.004

Author Name: Lyon Jeff

Organization: Wisconsin Farm Bureau Federation (WFBF)

More Time Needed for Wisconsin to Evaluate this Proposed Program 

 

Regardless of whether it is confirmed that agricultural applications are exempt from this NPDES permitting requirement
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or whether a general permit is allowed for terrestrial agricultural applications of pesticides, the State of Wisconsin

Department of Natural Resources will not be able to develop a system to administer this new permitting program for

Wisconsin farmers by the court-imposed April 9, 2011 deadline.   

 

Accordingly, we ask that the EPA go back to the Sixth Circuit Court of Appeals and asks for an extension of the stay of

enforcement for at least 18 additional months (i.e., until October 9, 2012.) Such an extension will give both the EPA and

the Wisconsin Department of Natural Resources time to both evaluate the applicability of this decision to terrestrial

agricultural pesticide applications, and to develop a permitting program, if needed.   
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 840.001.002

Author Name: Hartney Mary

Organization: Florida Fertilizer & Agrichemical Association (FFAA)

While the current proposal is somewhat limited in scope, concerns exist about implications for agriculture, now and in

the future. Currently, there are less than 200 Certified Crop Advisers in the state of Florida and demand for their

services will likely overwhelm the current capacity to offer professional consultations to the grower community if these

requirements spread across agricultural applications. More time is needed to prepare for implementation of these new

regulations and we respectfully encourage the Agency to seek this additional time.  
 

Response 

See response to Comment ID 233.1.001.003 and 182.001.002.

 

Comment ID 872.001.005

Author Name: Thompson R.

Organization:  

I also feel that the compliance deadline provides insufficient time for states to develop their permits and for producers to

understand and comply with the new regulations. The deadline should be extended to give producers time to

understand if they will be required to get a permit and to actually obtain the permit in a timely manner. 
 

Response 
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See response to Comment ID 182.001.002 and 233.1.001.003.

 

Comment ID 911.001.001

Author Name: O'Keefe Sean

Organization: Alexander & Baldwin, Inc. (A&B)

EPA should request an extension to the two-year stay of the court mandate requiring NPDES permits for pesticide

"discharges" to waters of the United States. Recognizing the significant disruption among both regulators and

applicators that would result from immediate implementation of its decision in National Cotton Council, et al, v. EPA, the

Sixth Circuit Court of Appeals granted a two-year stay of its mandate to vacate EPA's2006 NPDES Pesticides Rule.

The expiration of the stay is rapidly approaching, and as of April 9, 2011, NPDES permits will be required for all point

source discharges to waters of the United States of biological pesticides, and of chemical pesticides that leave a

residue. A&B is extremely concerned that there will be insufficient time for applicators to obtain permit coverage for their

pesticide applications prior to the expiration date.

 

 

According to its rulemaking schedule, EPA has projected that it will issue a final Pesticide General  Permit in December

2010, at least 20 months after its request for a two-year stay was filed. We note  that this schedule allots time for only a

45-day opportunity for public comment on the draft permit,  whereas at the time its motion for a stay was filed EPA

anticipated providing a 90-day public  comment period due to the significant public interest in this issue. Assuming that

even this  shortened schedule can be met, about three months will remain for states to develop and issue their  own

general permits, and for pesticide applicators to obtain general permit coverage. In Hawaii, this  will require revision to

the state's water pollution control regulations. Under Hawaii's  Administrative Procedures Law, a minimum of forty days

is needed from the time a rule is drafted  and proposed for public comment before it can become effective. In addition to

the process of  drafting the rule revision itself, administrative activities necessary to prepare the proposed rule for

public comment, and to receive, review, and respond to public comments on the proposed revision,  would in all

likelihood extend the rulemaking process to two to three months at minimum. 

 

Once an authorized state issues its Pesticide General Permit, certain operators will need to prepare  and submit

Notices of Intent in order to obtain permit coverage. They will also need to develop the  various plans and procedures

necessary in order for them to comply with the permit, and to bring  their practices into conformance with the permit.

This will be no small task for operators who have  never previously been subject to NPDES permitting requirements. 

 

Adding to the dilemma is the likelihood that some states, including Hawaii, may need to revise their water quality

standards (WQS) in order that a Pesticide General Permit can be issued at all, or to allow discharges into waters for

which the WQS contain existing discharge prohibitions. Under the draft permit, operators must control their discharge

as necessary to meet applicable water quality standards, and any discharge that results in an excursion of any

applicable numeric or narrative water quality standard is prohibited. Existing narrative water quality "free from" criteria

relating to toxic substances, which were promulgated at a time when pesticide applications were not subject to NPDES

permitting requirements, may not be flexible enough to now allow for the issuance of such permits. In addition,

applications to certain waters within a state maybe prohibited altogether under "no discharge" provisions which, again,
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date to a time when pesticide applications were not considered "discharges" and therefore were not subject to such

provisions. Where revisions to state WQS will be necessary to allow issuance of a PGP, or to allow discharges to

certain waters within the state under a PGP, substantial additional time will be needed to prepare draft rules, complete

the public comment period, finalize rules, and then obtain the required EPA approval for the revised WQS. It is possible

that anti-degradation issues could arise which might further delay this process. 

 

Given the significant commitment of time and resources, both by the regulators and the regulated  community, that will

be necessary in order for the Pesticide General Permit to be issued and for operators to obtain coverage, A&B believes

it is highly unlikely that these activities can be  completed within the scant time remaining even under the most

favorable scenario. In its original  motion for a 24-month stay of the mandate to vacate the 2006 NPDES Pesticides

Rule, EPA cited as justification for a stay the need to "avoid the disruption to permitting authorities, mosquito

abatement programs, farmers, foresters, and others" who would "face the unpalatable choice of either not applying

pesticides to, over, or near waters of the United States or facing the risk of citizen suits and enforcement actions for

discharging pesticides without a NPDES permit" in the event that the rule were vacated before a permitting system had

been put into place. This same justification  holds true now, as the expiration of the stay approaches with little prospect

that the permitting program will yet be fully in place. 

 

In its legal argument in support of the original stay, EPA identified nearly identical issues to those now facing pesticide

applicators resulting from the district court decision in Northwest Environmental Advocates v. EPA. In that case, the

court vacated an exemption from NPDES permit requirements for certain vessel discharges, finding that the discharge

of pollutants, including ballast water, from non-military vessels must occur only under regulation of an NPDES permit.

Rather than vacating the regulation immediately, however, the district court ordered the regulatory exemption vacated

no later than a date two years after issuance of its order. Given the similar circumstances in the case of the NPDES

Pesticides Rule, EPA argued, and the court agreed, that a similar two year stay of the vacatur of the NPDES Pesticides

Rule was appropriate. Importantly, however, the court's vacatur of the NPDES permit exemption for discharges of

ballast water into waters of the United States did not require any state to issue its own General Permit; rather,

discharges in all states, including those authorized to administer the NPDES permit program, are covered by EPA's

Vessel General Permit. Thus, the process of providing NPDES permit coverage for operators affected by the vacatur in

Northwest Environmental Advocates is considerably simpler than that for operators affected by the vacatur of the

NPDES Pesticides Rule, which requires that 44 states issue their own general permits after EPA has finalized theirs.

On this basis alone, if a 24-month stay was appropriate in the former case, then clearly a longer stay isj ustified in the

latter case in order to provide sufficient time to complete the additional rulemaking process required at the state level.

Moreover, the original 24-month stay of the mandate in Northwest Environmental Advocates proved inadequate even to

complete implementation of EPA's Vessel General Permit, and that stay was twice extended at EPA's request. 

 

Based on the foregoing, A&B strongly encourages EPA to begin the process of requesting an extension to the 24-

month stay of the mandate to vacate the NPDES Pesticides Rule. An extension is clearly necessary in order to provide

sufficient time to enable both EPA and authorized states to issue their General Permits, and to avoid the kind of

disruption of efforts to protect public health, agriculture, and other pesticide uses described in EPA's original Motion for

Stay of Mandate. Given that a stay of nearly 28 months eventually became necessary in order for the much more

limited permitting requirements for vessel discharges to be implemented, an extension of the stay in this case by at

least 12 months is clearly justified. Failure to act now to ensure the stay is extended will have potentially serious and

disruptive consequences on significant sectors of the national economy.   
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Response 

See response to Comment ID 233.1.001.003 and 182.001.002. Comments related to the issuance of state permits are outside the

scope of this permit. See response to Comment ID 281.1.001.003.

 

Comment ID 916.001.004

Author Name: Dippel Donnie

Organization: Texas Ag Industries Association (TAIA)

Concerns of Meeting the Court's Timeline for Permit Issuance

The comment period on EPA's proposed draft general NPDES permit closes on July 19, and intends to finalize its

permit in December, only allowing three months for Texas to develop its own NPDES general permits. TAIA has

concerns that the Texas Commission on Environmental Quality (TCEQ) will not have sufficient time to develop its own

NPDES general permits before the April 9, 2011 deadline . TAIA is concerned that NPDES permits may not be

operational in Texas by the deadline and could curtail critical pesticide applications or farmers, ranchers and applicators

will be unnecessarily be exposed to legal jeopardy for simply continuing to do the jobs they have done legally for years.

We urge EPA to inform the Court that states will not be able to meet the deadlines by April 9, 2011 and seek a

commitment from the Court for a further extension. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 928.001.005

Author Name: Bonner Claude

Organization: Arkansas Crop Protection Association

Because of the enormous impact that the proposed NPDES permitting system will have on commercial agriculture, if

applied, and the short time period being used to develop and implement this system, we encourage consideration for a

more extended period of development, review and implementation. 
 

Response 

See response to Comment ID 182.001.002 and 233.1.001.003.
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Comment ID 935.001.004

Author Name: Dippel Donnie

Organization: Texas Vegetation Management Association (TVMA)

The comment period on EPA's proposed draft general NPDES permit closes on July 19, and intends to finalize its

permit in December, only allowing three months for Texas to develop its own NPDES general permits. TVMA has

concerns that the Texas Commission on Environmental Quality (TCEQ will not have sufficient time to develop its own

NPDES general permits before the April 9, 2011 deadline . TVMA is concerned that NPDES permits may not be

operational in Texas by the deadline and could curtail critical pesticide applications to right-of-ways exposing

applicators to legal jeopardy for simply continuing to do the jobs they've likely done legally for years. We urge EPA to

inform the Court that states will not be able to meet the deadlines by April 9, 2011 and seek a commitment from the

Court for a further extension. 
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 936.001.003

Author Name: Jones Milford

Organization: Huttonsville Public Service District

Actively pursue extension of the current court stay to facilitate education of regulatory personnel and implementation by

regulated entities. 
 

Response 

See response to Comment ID 182.001.002.

 

Comment ID 937.001.006

Author Name: Zander Kathleen

Organization: South Dakota Agri-Business Association (SDABA)

In addition, what is the likelihood of EPA and States meeting April 9, 2011 6th Circuit deadline? What are the legal risks

to operators if they don't? What is EPA's and states' contingency plan if the permits aren't operational? How are

operators (applicators and decision-making organizations) expected to continue their work if their protections under the

2006 EPA rule disappear on April 9, 2011? How are these organizations expected to plan between now and then? EPA
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and the Obama administration should approach the 6th Circuit now and get its approval for an additional stay should

the April 9, 2011 deadline be missed by EPA or state agencies.  
 

Response 

See response to Comment ID 233.1.001.003.

 

Comment ID 939.001.004

Author Name: Russell Russell

Organization: Pennsylvania Department of Agriculture

Request to petition the court to extend the implementation date 

 

We believe the timetable for Pennsylvania and other states to receive the EPA model PGP, review/revise with respect

to state statures, publish for comment as required by state statute and submit to the EPA regional office for approval is

not attainable by the April 10, 2011 court imposed deadline. We believe that EPA is in the best position to request an

extension to the existing stay to allow states time to complete the PGP. Additionally, significant outreach and education

for applicators will be vital and educating applicators will require significant financial and staff resources.   
 

Response 

See response to Comment ID 233.1.001.003.
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OUTSIDE SCOPE - COMMENT OUTSIDE SCOPE OF THIS ACTION

Comment ID 234.1.001.005

Author Name: Rodgers, Jr. J.

Organization: Clemson University

When data are available, OMB and Congress should carefully examine this NPDES General Permit and its costs vs.

the risks avoided or mitigated. 
 

Response 

EPA acknowledges the comment; however legislative actions and actions taken by other agencies are outside the scope of this

permit.

 

Comment ID 237-cp.001.005

Author Name: Feller Larry

Organization: South Carolina Aquatic Plant Management Society

When data are available, OMB and Congress should carefully examine this NPDES General Permit and its costs vs.

the risks avoided or mitigated. 
 

Response 

See response to Comment ID 234.1.001.005.

 

Comment ID 370.1.001.003

Author Name: Lafleur Jeffrey

Organization: Cape Cod Cranberry Growers’ Association (CCCGA)

If EPA is to develop a "Farmed Wetland PGP" The threshold acreage for agricultural applications should cover a farm's

total cultivated acreage and not multiple applications added to develop a cumulative threshold amount. 
 

Response 

The application of herbicides in Waters of the United States and the control of pests on plants grown in Waters of the United States,
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such as perennial obligate hydrophytes, is within the scope of coverage of this permit within the weeds and algae use pattern. See

Table 1-1 of the final permit and Section III 1.2.2 of the Fact Sheet to see revised NOI thresholds and treatment areas calculations.

                                         

 

 

Comment ID 379.1.001.015

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

The Delaware Department of Natural Resources and Environmental Control's Surface Water Discharges Section would

like to thank you for providing us with the opportunity to comment on the proposed regulations. We are currently

exploring various options for future implementation of this program in an online fashion, which would ultimately expedite

the process. Unfortunately, the agency's Office of Information Technology Section is currently inundated with other

requests within the Department, and cannot fulfill such requests for several months. For this reason, we would like to

request funding from EPA in order to develop an online NOI submission model that can be used by other states that

choose to create their own General Permit Program for pesticides. Delaware is a fairly small state, which would be an

excellent place to pilot such a project. Conceptually, the on-line system could flag sensitive areas, since these data are

considered to be confidential in Delaware. Also, there could be an interactive map where the location would be chosen,

which would then input the coordinates into a GIS tracking system.  
 

Response 

Comments regarding requests for assistance through the EPA State Grant Program is outside the scope of this permit.

 

Comment ID 380.1.001.001

Author Name: Dely-Stinson Christine

Organization: Indiana Vector Control Association (IVCA)

The NPDES Draft Permit is unnecessary for those persons and entities that are already regulated by the chemical

regulatory agencies in their states. 
 

Response 

Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 397.1.001.004
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Author Name: Sveum Larry

Organization: Alamosa Mosquito Control District (AMCD), Alamosa, Colorado, (CO)

Lastly, agricultural practitioners apply much more toxic pesticides and at much higher dosages than mosquito control so

that any impact of mosquito control will be dwarfed by the exempted agricultural application of pesticides. 
 

Response 

EPA’s PGP is being issued to address the Sixth Circuit Court decision requiring NPDES permits for certain discharges to waters of

the United States from the application of pesticides.  As provided in the Economic Analysis for the permit, EPA believes the permit

incurs minimal burden on Applicators to comply with the terms of the permit while providing Operators with a mechanism to

comply with the Clean Water Act permit requirement.  Many discharges from agricultural practices are exempted by the Clean

Water Act from needing NPDES permit coverage and as such, the issue of whether one type of discharge (i.e., from agricultural

activities) may contribute more pollutants to waters than another type of discharge (i.e., from mosquito control) is outside the scope

of this action.

 

Comment ID 409.1.001.007

Author Name: Corey Fred

Organization: Tribal Pesticide Program Council (TPPC)

Looking beyond the specifics of the General Permit and our concerns, the TPPC understands that this Permit is

intended to provide coverage for certain point source discharges not covered by an authorized National Pollution

Discharge Elimination System (NPDES) permit program. In a number of cases, states have secured this authority from

the EPA whereas most Indian tribes have not. Although there are some tribes which would prefer to obtain this

authority, they are hamstrung by a treatment-as-a-state (TAS) process that has been mismanaged by the Agency for

years and identified as such by a 2005 General Accounting Office (GAO) that called out the process for its

shortcomings. In the case at hand, a tribe would require a positive TAS finding by EPA before it could obtain regulatory

authority over the NPDES program.

 

In its 2005 report, the GAO provided a comprehensive overview of EPA's performance in reviewing tribal requests to

obtain TAS under the Clean Air Act, Clean Water Act, and Safe Drinking Water Act. Broadly speaking, the GAO found

that the EPA did not have a written strategy establishing overall timeframes for reviewing tribal TAS requests and that

the TAS process lacked any clear transparency. For these findings, the GAO issued subsequent findings and

recommendations to help improve the TAS process which has caused many tribal applications to linger for up to four

years before being approved.

 

Although former EPA Deputy Administrator Marcus Peacock issued a January 23, 2008 memorandum claiming that the

Agency subsequently established a formal strategy for reviewing tribal TAS applications, the TPPC is unconvinced that

the criticisms and subsequent recommendations made by the GAO have been adequately addressed by the EPA. Most
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notably, the Agency strategy fails to include specific deadlines by which the EPA must adhere to with respect to future

TAS applications. The TPPC therefore recommends that the Agency develop a strategy that specifically responds to

and meets those recommendations made by the GAO concerning the TAS process. 
 

Response 

Comments regarding treatment-as-a-state (TAS) process are outside the scope of this permit.

 

Comment ID 513.1.001.008

Author Name: Harriott Nichelle

Organization: Beyond Pesticides et al.

For agricultural uses where direct deposition is unavoidable, the agency should also consider incorporating organic

standards as a required methodology for preventing water contamination. Organic standards under the Organic Foods

Protection Act and USDA rulemaking creates measurable approaches that can protect waterways. 
 

Response 

EPA acknowledges the comment. This comment is outside of the scope of the PGP.

 

Comment ID 714.001.005

Author Name: Robinson S.

Organization:  

As I read the EPAs draft general permit, it appears that liming and fertilization of private ponds would also be covered

and regulated. This restriction would eliminate most of the rest of my business and the four jobs that it supports.

Monitoring and maintaining documentation to meet general permit requirements would raise costs beyond what the

market can support and possibly eliminate thousands of small business jobs across the country. 
 

Response 

See response to Comment ID 435.1.001.008. Also, see response to Comment ID 210.001.001.

 

Comment ID 813.001.002

Author Name: Stann S.

PGP Responses to Comments Comment outside scope of this action

36710/31/2011 04:04 PM EDT



 

Organization:  

This proposal is a gross infringement on our rights and freedoms by the same regime who wants to pass Cap and

Trade on which now we find out is based on a bogus science. 
 

Response 

EPA notes commenter’s concern; however since the Sixth Circuit Court’s decision, EPA has been working closely with states (as

co-regulators) and other stakeholders (e.g., numerous industry and environmental groups) to develop this permit with the goal of not

causing undue burden upon pesticide applicators; of not including redundant requirements from those already in effect under

existing laws, regulations, and permits; and providing a permit that complies with the CWA statutory and regulatory requirements.

Working with these states and stakeholders provided EPA with the information necessary to develop a permit that minimizes the

burden, while complying with the environmental protection measures required under CWA.

 

Comment ID 839.001.001

Author Name: Hodgins William

Organization: City of Savannah, Georgia

The City of Savannah, GA is a mediumsized municipality and is regulated by Georgia EPD under the Municipal

Separate Storm Sewer System General Permit. Our general permit conditions include the requirement for an updated

Stormwater Management Plan by the end of 2010.This year and perhaps again in 2012 EPA and the state will add

requirements via permit conditions to update the Stormwater Management Plan. Under this Plan we are required insure

that Industrial General Permittees are complying with their Stormwater Pollution Prevention Plans. The City is required

to monitor these permittees and in the future EPA Region IV is expecting the state to include standards under the

requirement of Maximum Extent Practicable. MEP then becomes an openended requirement for MS4s leading to

further unfunded mandates.  
 

Response 

See response to Comment ID 839.001.002.

 

Comment ID 901.001.001

Author Name: Thomas K.

Organization:  

It is my job as a farmer to preserve the land and water that allow me toproduce a crop year after year.  I don't believe

that the act of using apesticide on land or around water constitutes a point source of pollutionnecessitating a permit.  
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Response 

Refer to PGP Scope Response to Comment Essay. 

 

Comment ID 906.1.001.002

Author Name: Harja John

Organization: Public Lands Policy Coordination Office (PLPCO), Office of the Governor, State of Utah

To make the permitting process feasible the state recommends the PGP incorporate the following: 

 

1) Permit Coverage- Permit coverage should initially be required for the largest applicators with smaller applicators

being included at a later time, if necessary. The permit coverage, or universe of entities needing permit coverage, may

be expanded overtime in phases similar to how the national stormwater program was established. The state

recommends taking a phased approach consisting of three phases over a nine-year period. Requirements for a permit

based upon thresholds using the number of acres, linear miles that pesticide is applied to, or the number of gallons of

pesticide used per year would be an appropriate means to phase in permit coverage.   
 

Response 

Refer to PGP Scope Response to Comment Essay. 
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FS - FACT SHEET (NOT ADDRESSED ELSEWHERE)

Comment ID 193.1.001.004

Author Name: Atkins Lee

Organization: Progressive Solutions, LLC

In establishing the stream side buffer, is there consideration for the specific pesticides solubility, volatility or other

physical characteristic that might lead to runoff or drift?

 

In establishing the stream side buffer is there consideration for application method such as aerial broadcast application

versus single target backpack or tree injection techniques? 
 

Response 

EPA acknowledges commenter's concern regarding stream side buffers; however, these were not proposed requirements in the draft

PGP and outside the scope of the permit. As a result of the Court’s decision to vacate the 2006 NPDES Pesticides Rule, NPDES

permits will be required for discharges to Waters of the United States of biological pesticides, and of chemical pesticides that leave

a residue. In response to the Court’s decision, EPA decided to propose this general permit to cover certain discharges resulting from

pesticide applications.  As such, the PGP is for the application of pesticides where it results in a point source discharge to  waters of

the United States. Applications of pesticides to control terrestrial pests where to control such pests discharges to waters of the

United States are avoidable (e.g., such as through the use of stream buffers) are not covered under the PGP.  Additionally, the PGP

does not cover pesticide discharges resulting from runoff or spray drift.

 

Comment ID 195.1.001.013

Author Name: Wolf C.

Organization:  

In addition to the draft proposal, I have also read through your draft fact sheet. While it is considerate to provide

supplemental material for the operators who need to apply for your permit, the size and scope of the fact sheet is

outrageous. Connotatively, a "fact sheet" should be brief and used to recap the main points or clarify finer details, not

add crucial information that was somehow not included in the main document, especially when the main document and

the "fact sheet" are issued at the same time. Instead of being an addition, your fact sheet is a necessity and operates as

a users manual for the users manual of the permit, and there is no justifiable reason for it. 
 

Response 

EPA acknowledges commenter's confusion with the Agency's use of the term "fact sheet," however, disagrees that the scope of the

PGP Responses to Comments Fact Sheet (not addressed elsewhere)

37010/31/2011 04:04 PM EDT



 

fact sheet is “outrageous.” However, pursuant to 40 CFR 124.8 and 124.56 the fact sheet prepared along with EPA's PGP provides

all regulatorily required information for NPDES permits and sets forth the principal facts and significant factual, legal,

methodological and policy questions considered in preparing the permit. The fact sheet also contains any calculations or other

necessary explanation of the derivation of specific effluent limitations and conditions.  The fact sheet does not contain effluent

limitations or requirements. Those are contained in the permit. Additionally, the fact sheet, consistent with 40 CFR Part 124,

provides clarification on EPA's interpretation of the permit requirements and the Agency's basis for those requirements. EPA did

expand the table of contents in the final permit to provide a reference to the finer details of the permit and edited both the permit

and fact sheet to provide consistent references to the permit and/or fact sheet, to use terms consistently throughout both documents,

to use consistent numbering schemes for the different permit and fact sheet sections, and to use a consistent format throughout these

two documents.

 

Comment ID 195.1.001.014

Author Name: Wolf C.

Organization:  

Taken on its own, your fact sheet is actually a superior document than your proposal. The language is clearer and

easier to understand, less vague, and much more functional in presenting its information. The fact sheet is written like it

is meant for a general audience, unlike the proposal, which seems written only for business professionals and lawyers.

The fact sheet also corrects some of the errors present in the proposal, such as:

 

- Language use is much clearer and accessible for a wide audience.

- The Table of Contents is appropriately detailed, lists the main sections and subsections, and is easy to scan for

pertinent information, in direct contrast with the proposal. Again page numbers are missing, but at least the sections are

more visible and searchable.

- Clearly identifies the two main permit types (I.2, pg. 2-3), the parameters of each, the duration of permits, and relation

to NOIs - information that is completely lacking in the proposal, as mentioned previously. 
 

Response 

Refer to response to Comment ID 195.1.001.013.

 

Comment ID 195.1.001.018

Author Name: Wolf C.

Organization:  

Several times in the fact sheet, the writing references another part of the fact sheet or a part of the proposal. The

concept of this internal and external referencing is excellent since it gives the reader a clear indication of where to look

for further information; however, the execution of this internal/external referencing is inconsistent and highly confusing.
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Several times I was confused whether you were referencing another part of the fact sheet or another part of the

proposal because the document referenced was not clearly identified and the document sections were labeled too

similarly. I observe that the main sections of the fact sheet are identified with Roman numerals and the main sections of

the proposal with 1.0, 2.0, and so on, and such distinction in labeling is necessary between the documents. However

within the writing of the fact sheet, these labeling systems are not consistently used. In II.2 (pg. 8), the fact sheet

constantly refers to "Parts 2 and 3" and so on without explicitly identifying which document and without using the proper

identification of the proposal sections (which should be "Parts 2.0 and 3.0").

 

Internal and external references should be of clear and similar form (i.e. "in Part III of this fact sheet" or "in Part 3.0 of

the proposal"), including both the proper section identification and the document in which the section resides. 
 

Response 

Refer to response to Comment ID 195.1.001.013.

 

Comment ID 195.1.001.019

Author Name: Wolf C.

Organization:  

As with the proposal, the most predominant and consistent fault of the fact sheet is its glaring inconsistency in

formatting. Some care has clearly been taken to the fact sheets overall graphic design, as I do observe use of all caps,

italics, underlining, and so forth in variations on the section headings, however the formatting style varies from section

to section and even page to page. In order to make this document more functional and better overall, the formatting

must be internally consistent throughout the document.

 

Some general observations about format revisions:

o Nearly all section headings are flush left, so primary section headings and subsections and sub-subsections are all

visually the same at first glance. Some headings (and their accompanying text) should be indented at least somewhat

so the readers eye can identify different sections at a glance.

o Not all section headings have identification numbers. While I can understand some of the smaller sections not having

such numbers, quite a few sections are expansive enough that they require these numbers simply so the reader can

more easily search through the document and understand precisely what section they are reading and how it correlates

to areas listed in the Table of Contents. I propose any subsection with more than one page of written content should

have identification numbers.

o Poor visibility of section identification numbers. Under the "Mosquito Control IPM Practices" area (pg. 38, 41, 49,),

where key information is highlighted in bold and standard text elaborates upon the key information. In this area, the

labels for Parts 2.2.1.1-2 are placed in line with the rest of the text, so these headings are NOT VISIBLE at a quick

glance. The same problem occurs under the "Aquatic Weed and Algae Control IPM Practices" (pg. 57-58), "Aquatic

Nuisance Animal IPM Practices" (pg. 63-64), and "Forest Canopy Pest Control IPM Practices" (pg. 67-68) sections.

 

I would go into further detail on precisely where the general formatting needs revision, as I did previously with the
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proposal, but the formatting is so inconsistent throughout the fact sheet that its really better to start from scratch. 
 

Response 

Refer to response to Comment ID 195.1.001.013.

 

Comment ID 195.1.001.020

Author Name: Wolf C.

Organization:  

Several times throughout the fact sheet, information lists and criteria are presented as large blocks of text. The first

such instance is in II.1, pg. 8, in a paragraph discussing the nine parts of the permit. Placing such information into a

blocky paragraph is not the most effective format for presenting such information. Instead of paragraph form,

information lists containing four items or more should be reformatted to proper lists or bullet points for readability and

easier comprehension.

 

Information lists and criteria in need of reformatting:

- Nine parts of a permit: II.1, (pg. 8)

- Documented material for the PDMP: II.2 (pg. 10).

- Discharge of pesticides under permit conditions: III.1.1 (pg. 12).

- Submission requirements for an NOI: III.1.2.2.1 (pg 22).

- Continuation of the permit: III.1.2.4 (pg. 24-25).

- Conditions for individual vs. alternative permit: III.1.3 (pg. 26-27).

- "EPAs Decision to Include Non-Numeric Technology-Based Effluent Limitations in this Permit": III.2 (pg. 30).

- "General Effluent Limitations": III.2.1.1 (pg. 33).

- Control program for Black Flies: III.2.2.1.2 (pg. 49).

- Assessment for forest canopy pest control operators: III.2.2.4.2 (pg. 70). 

- Laboratory test organisms: III.3.(1) (pg. 76).

- Interactions among/between pesticides: III.3.(1) (pg. 78).

- EPA reasons for ambient water quality monitoring: III.4 (pg. 86).

- Required documentation for PDMP: III.5.1 (pg. 88-89).

- Pest management area description: III.5.1 (pg. 89-90).

- Schedules and procedures: III.5.1 (pg. 91-92).

- Situations requiring revision of control measures: III.6.1 (pg. 94).

- Adverse incident documentation and reporting: III.6.4 (pg. 95-96).

- Recordkeeping and annual reporting: III.7 (pg. 98-99).

- Annual report contents: III.7 (pg. 100)

- Endangered species procedures: Current action: III.10.F (pg. 103).

- Potential provisions regarding endangered species procedures: III.10.F (pg. 104) 
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Response 

Refer to response to Comment ID 195.1.001.013.

 

Comment ID 195.1.001.022

Author Name: Wolf C.

Organization:  

Specific Concerns for the NPDES PGP Fact Sheet

In my reading of the fact sheet, I noticed several smaller or less frequently occurring errors, listed below and presented

chronologically through the document:

 

- Poor pagination. The title page of the document is marked with a "1" in the bottom corner, indicating that it is the first

page. The next three pages (two pages for the Table of Contents and the first page of actual text in the fact sheet) are

all marked as the second page of the document. The first page of actual text should be listed as Page 1, and the title

page and Table of Contents with either no page number or small Roman numerals, as they are introductory material.

 

- Inconsistent labeling of permits. In I.2 (pg. 2), there is a clear identification of the individual and general permits, but

little/no mention of the "alternative permit" discussed in the proposal (1.3, pg. 6-7). The alternative permit should be

included in this list, and terms must be used consistently between the documents to reduce confusion.

 

- Background information (I.1, I.3-6). While this material is quite illuminating on why the PGP came to be, it is not crucial

in understanding how the PGP works. I suggest moving this material to an appendix so it is available should the user

desire to read it. Section I.2 on NPDES Permits (pg. 2-3) is necessary information, so it should be left in the main body

of the document, but in a more readily accessible and pertinent section.

 

- Part II.1 labeling (pg. 6). The first heading under "II. Structure of This Permit" simply states "General." This heading

should be slightly more defined (to "General Structure" or so) so that the reader knows immediately what the section

discusses. Also, the simplistic "General" label could confuse the reader as to whether this section discusses the overall

structure of the permit or the "general permit" in particular.

 

- State law and EPA regulations (II.2, pg. 7). In this section, the fact sheet discusses possible conflicts between state

law, the EPA and federal regulation. This section is incredibly vague and confusing for the reader, for it mentions that

that "this permit applies only to the areas in which EPA is the permitting authority and represents EPAs best

professional judgment about what is required to meet the requirements of the Clean Water Act in those areas [sic]."

Certain questions arise in regards to this, namely which is the ruling authority for the NPDES permit: the state, the

federal, or the EPA? Who has jurisdiction? And if the NPDES permit and EPA regulations are not enforced across the

country, then why does this proposal exist at all? This section raises far more questions than it answers.

 

- Unclear internal/external reference for PDMP requirements. Under the requirements for the PDMP (II.2, pg. 10), the

fact sheet states: "The PDMP requirements set forth in the permit are terms or condition the CA because the operator is
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documenting information on how it is complying with the effluent limitations (and inspection and evaluation requirements

contained elsewhere in the permit." This reference serves well enough on its own, but whenever there is an internal or

external reference that reference should be explicitly stated where it is referencing (section identification number, etc.)

so that the reader can quickly and easily confirm or double-check the information.

 

- Labeling of all tables and figures. While you have thoughtfully included tables and figures in the fact sheet to help

explain or elaborate on discussed information, not all of the tables and figures are labeled. Standard practice in ANY

documentation style requires that all tables and figures have labels and brief captions so that a reader knows at a

glance what information the table contains and how it is relevant to the text surrounding it.

 

o In III.1.2.1 (pg. 20), a table is copied from the proposal (1.2.2, pg.3), where the table is labeled "Table 1. Annual

Treatment Area Thresholds." This label does not appear on the fact sheet, nor is the tables formatting consistent

between the proposal and the fact sheet. This table should appear in the fact sheet exactly the same as it does in the

proposal - labels, lines and all.

o In III.1.2.3 (pg 23-24), the first paragraph under "Discharge Authorization Date" refers to "Table 2," but there is no

identified "Table 2." Instead, the reader is left to assume that the unidentified table inserted on pg. 24 is the mysterious

"Table 2." As with the other example stated above, this table is again copied from the proposal (1.2.3, pg. 4), where it is

labeled "Table 2. Discharge Authorization Date." Again, this table should appear on the fact sheet exactly the same as it

appears in the proposal, with precisely the same formatting and labeling.

o In III.3.(2) (pg. 80-81), the table is broken up over two pages when ideally it should be placed on the same page (as

much as feasibly possible), and the table label and caption should be in bold for visibility and ease of reading.

Otherwise, its format is sound.

 

- Missing definitions.

Some terms and phrases in the fact sheet are undefined, either by the content within the fact sheet itself or by Appendix

A of the proposal.

 

Undefined terms include:

o "Annual Treatment Area Thresholds" (pg. 20 of the fact sheet) o "Effluent Limitations" (pg. 28)

o "Technology-Based Effluent Limitations" (pg. 28)

o "Non-Numeric Technology-Based Limitations" (pg. 29)

o "Permit writers" (pg. 71)

 

- Repeated section numbers. Mosquito control and black fly control are each placed in their own sections, yet section

identification numbers for IPM practices regarding both species remain the same. "Part 2.2.1.1: Identify the Problem"

and "Part 2.2.1.2: Pest Management" are repeated verbatim between the two, including section numbers and content

(pg. 38 and 49, pg. 41 and 53, respectively). If actions and regulations are different for controlling these two pests, then

the section identification numbers and content should be different. If control measures are so similar between these

pests that regulations can simply be copy-pasted, then the sections on mosquito and black fly control should be merged

into one.

 

- Confusing list information and section headings.

In III.3 (pg. 72), discharge control factors are listed in detail. The format of the list on pg. 72 is a good visual cue for the

reader and well-designed graphically. The sections following the list (pg. 73, 79, 83, 84, 85) elaborate on each of the
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factors; however they are poorly marked. At the very least, a header should be placed above the first item on pg. 73

identifying that the following sections are all derived from the list on pg. 72, or all the items from that list should be

marked as such. This will reduce confusion, for the reader will understand precisely where these strange section

headers come from and why they are marked in the way they are.

 

- Orphaned section headers (pg. 87).

All section headers should be in the same page as the section they head. Do not orphan them on the bottom of the

page when the text of the section begins on the second page. 
 

Response 

EPA appreciates comments suggesting improvements for purposes of readability and understanding of the permit and fact sheet.

The Agency addressed the majority of these comments in preparation of the final permit and fact sheet. EPA disagrees with several

suggestions to further clarify terminology used in the permit. Namely, the Agency believes the permit and fact sheet adequately

describes alternative permits, technology-based effluent limitations, and non-numeric technology-based effluent limitations such

that further definition is unnecessary. Also, the Agency believes it is clear that EPA, as the issuer of the permit is also responsible

for oversight and enforcement of the permit in areas where the permit is available.  Additionally, EPA believes the term “permit

writer” is self-explanatory and no further definition is needed.

 

Comment ID 234.1.001.023

Author Name: Rodgers, Jr. J.

Organization: Clemson University

The "Metropolitan Water District of Southern California" example on p. 36 is far from the norm in aquatic pesticide

applications (paragraph 2). This report is an actual example of 400+ pp. of a very site specific study that could be done

more efficiently and effectively with modern tools. I can find no data related to toxins or to support the conclusions

offered in this paragraph on the report. This is a bad, abnormal example to use in this general permit. 
 

Response 

EPA acknowledges commenter's concern and while the Agency disagrees that this is a bad example, in reorganizing the final permit

and fact sheet this example has been removed from the final document.  EPA acknowledges that thoughtful evaluation of pest

problems and pest control options can lead to reduced or eliminated pesticide use to control a target pest.  

 

Comment ID 314.1.001.010

Author Name: Keeling John

Organization: National Potato Council (NPC)
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Any IPM or BMP requirements should apply to the decision-making entity and should require that the application be

conducted in accordance with the following language contained in the EPA Fact Sheet:

 

"EPA understands that the appropriate application rates are variable depending on the conditions. And expects

permittees to use their best professional judgment in combination with the label requirements determining the

appropriate amount of product needed to optimize the efficacy of the treatment." 
 

Response 

EPA agrees with commenter that IPM principle based requirements should apply to the decision-making entity. The final permit

reflects such a change. EPA is imposing technology-based effluent limitations based on IPM principles. Permittees will implement

"Pest Management Measures" (sometimes referred to as “best management practices”) in order to meet the non-numeric

technology-based effluent limitations. Both Applicators and Decision-makers, based on the Agency's best professional judgment,

are required to implement Pest Management Measures to meet the non-numeric technology-based effluent limitations. EPA is not

mandating the specific Pest Management Measures Operators must implement to meet the limitations. Pest Management Measures

can be actions (including processes, procedures, schedules of activities, prohibitions on practices and other management practices),

or structural or installed devices to prevent or reduce water pollution. The key is determining what measure is appropriate for your

situation in order to meet the technology-based effluent limitation. For example, the final permit includes technology-based effluent

limitations for Applicators requiring the use of Pest Management Measures to maintain pesticide application equipment in proper

operating conditions, including calibrating, cleaning, and repairing such equipment and prevent leaks, spills, or other unintended

discharges. Additionally, EPA requires both Decision-makers and Applicators to use only the amount of pesticide and frequency of

pesticide application necessary to control the target pest to the extent they have control over such operations/decisions.

 

Comment ID 344.1.001.015

Author Name: Kennedy Keith

Organization: Wyoming Crop Improvement Association (WCIA)

Fact Sheet Discussion of Pesticide Registration: In its proposed permit, EPA made several decisions about effluent

limitations and other requirements that were based on logical, legal and scientific arguments. Some of these arguments

are included in the Fact Sheet that accompanied the draft permit. One key argument, that the FIFRA registration

process is robust, we strongly agree with. While not directly related to the NPDES permit conditions upon which we

have commented above, we include comments here on the FIFRA fact sheet discussion to provide some feedback to

the Agency.

 

a. Aquatic Toxicity Studies: On page 76 of the fact sheet it is noted that: "…the current data regulations require studies

that include but are not limited to a suite of aquatic toxicity studies for effects characterization. These test requirements

are defined for each chemical class by use category (40 CFR Part 158 Subpart D; Wildlife and Aquatic Organism data

requirements; http://edocket.access.gpo.gov/cfr_2007/julqtr/40cfr158.490.htm) and are performed on a limited number

of laboratory test organisms in the following broad taxonomic groupings:
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- Freshwater fish;

 

- Freshwater invertebrates;

 

- Estuarine/marine fish;

 

- Estuarine/marine invertebrates, and

 

- Algae and aquatic plants

 

In addition to these broad taxonomic groupings, sediment dwelling invertebrates are commonly tested. However, the

cited data requirements are under revision. The fact sheet indicates that when more than a single species test result is

available, the most sensitive endpoint is typically used in assessment. It should be noted that this approach is very

conservative. The existence of additional data increases the probability that a more sensitive species has been tested,

and this should be reflected in the risk assessment. The availability of quality data for multiple species within a

taxonomic grouping decreases uncertainty and should allow for more refined assessments.

 

The conservative nature of assessment is also highlighted in the description of the model system used for pesticides

applied directly to water (e.g. rice). The lack of consideration of degradation or dilution in paddy water due to

precipitation or release of water into a receiving water body are examples of processes not considered that are highly

likely to result in lower residue estimates. It could also be noted that use of a rice paddy scenario for other systems is

also a very conservative assumption, considering that the volume of water would likely be substantially greater than the

rice paddy scenario and turnover greater in streams or other areas where applications are made for mosquito control, or

herbicides are used to keep waterways open.

 

b. Uncertainties: On page 77 of the Fact Sheet, EPA refers to the US Geological Survey NAWQA work of Gilliom et al.,

2006 and the conclusion that exposure to multiple pesticides was common. However, Gilliom et al., failed to note that in

the vast majority of situations where mixtures occur the toxicity is determined to be additive, and risk assessment based

on contribution of a single active is protective. It was stated that quantitatively predicting the combined effects of

variables on mixture toxicity to any given taxon with confidence is beyond the capabilities of the available data without

doing Whole Effluent Testing. Given that in the vast majority of situations where mixtures occur, the toxicity is

determined to be additive, and risk assessment based on contribution of a single active is protective.

 

c. Extrapolation from National-scale Ambient Monitoring Data: On pages 7983 of the Fact Sheet, EPA discusses the

role of examination of nationalscale ambient monitoring data to assess whether pesticide residues are currently present

in waters at levels that would exceed water quality standards. Ambient water monitoring is used by EPA as a "line of

evidence" evaluated on a casebycase basis. If monitoring data shows a higher confirmed detection than estimated by

modeling, the higher monitoring value will be used in EPA's risk assessment; otherwise it is ignored in favor of more

conservative modeling estimates. The fact sheet notes that when ambient aquatic monitoring data are available for a

given pesticide, monitored concentrations are usually lower than modeled concentrations and in many cases

substantially lower. Uncertainties in monitoring data are captured on page 83, noting that monitoring data provides a

'snapshot'. This is somewhat incongruous with their description of NAQWA data as highly reliable, collected at weekly

or twicemonthly intervals, and does indicate that lowflow and highflow time periods are targeted as well as periods of

highest pesticide use and runoff on page 79. Overly conservative estimates have a cost that should be considered and
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where highly reliable monitoring data exist it should inform the risk assessment process to a greater extent than simply

affirming that the exposure estimates generated by models are very conservative. 
 

Response 

Refer to response to Comment ID 675.1.001.030.

 

Comment ID 414.1.001.014

Author Name: Cunningham Frederick

Organization: Virginia Department of Environmental Quality (DEQ)

Additional Comments:

 

In the Fact Sheet, EPA needs to discuss how boat antifouling paints are covered under the vessel general permit and

how antifouling paint found in process waters are covered under individual permits (if that is in fact the case) . 
 

Response 

EPA acknowledges commenter's question about antifouling paints.  The final PGP does not provide permit coverage for such

activities.  The final fact sheet does acknowledge that certain pesticide discharges are covered under the vessels general permit.

Each individual discharge must be evaluated as to whether it is in fact a point source discharge of pollutants to waters of the United

States, for which NPDES permit coverage is required.  Discharges of pesticides outside the scope of the PGP generally are not

described in detail in the PGP fact sheet and are outside the scope of this action.

 

 

Comment ID 418.1.001.019

Author Name: Kennedy Keith

Organization: Wyoming Ag-Business Association (WABA)

Fact Sheet Discussion of Pesticide Registration: In its proposed permit, USEPA made several decisions about effluent

limitations and other requirements that were based on logical, legal and scientific arguments. Some of these arguments

are included in the Fact Sheet that accompanied the draft permit. One key argument, that the FIFRA registration

process is robust, we strongly agree with. While not directly related to the NPOES permit conditions upon which we

have commented above, we include comments here on the FIFRA fact sheet discussion to provide some feedback to

the Agency.

 

a. Aquatic Toxicity Studies: On page 76 of the fact sheet it is noted that:
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"...the current data regulations require studies that include but arenot limited to asuite of aquatic toxicity studies for

effects characterization. These test requirements are defined for eachchemical class by use category (40 CFR Part 158

Subpart0; Wildlife andAquaticOrganism data requirements;

http://edocket.access.gpo.govlcfr2007ljulqtd40cfr1S8.490.htm) and are performed on a limitednumber of laboratory test

organisms in the following broadtaxonomic groupings:

 

• Freshwater fish;

• Freshwater invertebrates;

• Estuarine/marine fish;

• Estuarine/marine invertebrates, and

• Algae and aquatic plants

 

In addition to these broad taxonomic groupings, sediment dwelling invertebrat es are commonly tested. However, the

cited data requirements are under revision. The fact sheet indicates that when more than a single species test result is

available, the most sensitive endpoint is typically used in assessment. It should be noted that th is approach is very

conservative. The existence of additional data increases the probability that a more sensitive species has been tested,

and this should be reflected in the risk assessment. The availability of quality data for multiple species within a

taxonomic grouping decreases uncertainty and should allow for more refined assessments.

 

The conservative nature of assessment is also highlighted in the description of the model system used for pesticides

applied directly to water (e.g. rice). The lack of consideration of degradation or dilution in paddy water due to

precipitation or release of water into a receiving water body are examples of processes not considered that are highly

likely to result in lower residue estimates. It could also be noted that use of a rice paddy scenario for other systems is

also a very conservative assumption, considering that the volume of water would likely be substantially greater than the

rice paddy scenario and turnover greater in streams or other areas where applications are made for mosquito control, or

herbicides are used to keep waterways open.

 

b. Uncertainties: On page 77 of the Fact Sheet, USEPA refers to the USGeological Survey NAWQA work of Gilliom et

aI., 2006 and the conclusion that exposure to multiple pesticides was common. However, Gilliom et aI., failed to note

that in the vast majority of situations where mixtures occur the toxicity is determined to be additive,and risk assessment

based on contribution of a single active is protective. It was stated that quantitatively predicting the combined effects of

variables on mixture toxicity to any given taxon with confidence is beyond the capabilities of the available data without

doing Whole Effluent Testing. Given that in the vast majority of situations where mixtures occur, the toxicity is

determined to be additive, and risk assessment based on contribution of a single active is protective.

 

c. .Extrapolation from National-scale Ambient Monitoring Data: On pages 79-83 of the Fact Sheet, USEPA discusses

the role of examination of national-scale ambient monitoring data to assess whether pesticide residues are currently

present in waters at levels that would exceed water quality standards. Ambient water monitoring is used by USEPA as a

"line of evidence" evaluated on a case-by-case basis. If monitoring data shows a higher confirmed detection than

estimated by modeling, the higher monitoring value will be used in USEPA's risk assessment; otherwise it is ignored in

favor of more conservative modeling estimates. The fact sheet notes that when ambient aquatic monitoring data are

available for a given pesticide, monitored concentrations are usually lower than modeled concentrations and in many

cases substantially lower. Uncertainties in monitoring data are captured on page 83, noting that monitoring data
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provides a 'snapshot'. This is somewhat incongruous with their description of NAQWA data as highly reliable, collected

at weekly or twice-monthly intervals, and does indicate that low-flow and high-flow time periods are targeted as well as

periods of highest pesticide use and runoff on page 79. Overly conservative estimates have a cost that should be

considered and where highly reliable monitoring data exist it should inform the risk assessment process to a greater

extent than simply affirming that the exposure estimates generated by models are very conservative. 
 

Response 

Refer to response to Comment ID 344.1.001.015.

 

Comment ID 421.1.001.004

Author Name: Gray Elmer

Organization: Cooperative Extension Service, University of Georgia

A couple comments related to the NPDES Fact sheet: Pg. 38, 2nd paragraph "Numerous strategies are used to reduce

the impact of mosquitoes but a comprehensive approach using a variety of complementary control methods is

necessary for any mosquito control program" Is necessary is the wrong term here, just add usually and you'll be ok.

There are locations throughout the country where a small town is located adjacent to a large and variable mosquito

breeding sites and due to staffing and funding, adulticiding is the only and most efficient option. I'll repeat that concept,

there are times when adulticiding is the most efficient mosquito control technique.

 

Pg. 40, 1st sentence. Larval development is highly variable and can be 3 weeks or more under many circumstances.

"Generally is completed in a week or less" is not right, that's under ideal conditions in the heat of the summer.

 

Pg. 50 "stomatitis" is the proper spelling

 

Pg. 50 "Black flies are the smallest of the blood feeding dipterans" not so, Family Ceratopogonidae, or the no-see-ums

would win that classification.

 

Pg. 51 black fly eggs cannot withstand desiccation

 

Pg. 72 "Biological pesticides do not work through a toxic mode of action" If Bti is falling under this classification, which is

does according to page 44, then this is completely inaccurate. Proteolytic enzymes cleave proteins into toxic forms

which bind to the midgut causing cell breakdown and death. Maybe Bti shouldn't be classified as a "biological

pesticide", maybe biologically produced. 
 

Response 

EPA responses to commenter’s specific comments on the PGP are as follows:
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Pg. 38: The Agency agrees that small mosquito control entities may be limited in the scope of their control activities and added the

term "usually" to reflect these situations.

 

Pg. 40: The Agency agrees and changed the document to read “Larval development may be completed in a week or less under ideal

conditions but make also take longer depending on the species, geography, and environmental conditions (e.g. crowding, food

availability, and water temperature)."

 

Pg. 50: The Agency corrected the spelling of "stomatitis."

 

Pg. 50: The Agency disagrees with commenter.  As noted in the Merck Veterinary Manual, adults of both Ceratopogonid's and

Simuliid's can be as small as 1 mm. 

 

Pg. 51: The Agency concurs and changed the text to read: "Eggs of many species can successfully withstand temperature extremes

and fluctuating water levels."

 

Pg. 72: Refer to response to Comment ID 431.1.001.005.

 

Comment ID 453.1.001.026

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

Co-Permitting: One issue of particular concern to NAAA is EPA's assertion that all operators covered by the new draft

PGP are jointly and severally responsible for any violation that may occur by a decision maker. This proposition is

stated expressly in the Draft Fact Sheet: "… any and all operators covered under this permit are still responsible, jointly

and severally, for any violation that may occur, though EPA may consider this written division of responsibilities when

determining the appropriate enforcement response to a violation." [FN 15] This statement suggests that EPA intends to

hold all permittees nationwide jointly and severally liable for violations that result from the activities of different

permittees making unrelated applications elsewhere. All are within the class of "any and all operators covered under

this permit." Furthermore, imposing obligations on permittees for the actions or inactions of others over which they have

no control is unlawful. We believe a clear allocation of responsibilities to individual permittees is a better, more efficient

structure for the PGP.

 

Performance contracts negotiated by large decision-making operators (government agencies or private/corporate

organizations) provide legally-binding instructions to the small independent subcontractors about which pesticide(s) to

apply, the application rate, where and when to apply the pesticide(s), and other pertinent information. Often large

operators hire several different independent contractors to help complete large pesticide applications, enlarging the

liability risk for any given for-hire aerial applicator under joint and several liability. We believe that copermitting and

liability sharing for pesticide applications between large decision-making operators and small independent

subcontractors is inappropriate. Instead, we believe EPA should expect for-hire aerial applicators to independently

comply with the basic technology-based effluent limits, such as maintaining and calibrating application equipment; and

completing and maintaining up-to-date records of those activities; and maintain and timely communicate other
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necessary records to help their contracting clients fulfill their own NPDES permit requirements. If multiple applicators

are working for a large decision-making entity and a permit violation should occur, only the decision-making entity and

applicator in error of violating the permit should be held liable for the violation. The other applicators working for the

decision-making entity and abiding by the permit should not be liable for a permit violation  

 

 

[FN 15] Draft FS at 12 
 

Response 

Refer to response to Comment ID 279.1.001.004.

 

Comment ID 483.1.001.058

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

In its Draft PGP, EPA made several decisions about effluent limitations and other requirements that were based on

logical, legal and scientific arguments. Some of these arguments are included in the Draft Fact Sheet. We strongly

agree with EPA's argument that the FIFRA registration process is robust. While not directly related to the Draft PGP

conditions on which we have commented above, we include comments here on the Draft Fact Sheet discussion of

FIFRA to provide some feedback to the Agency.

 

a. Aquatic Toxicity Studies: On page 76 of the Draft Fact Sheet it is noted that:

 

"…the current data regulations require studies that include but are not limited to a suite of aquatic toxicity studies for

effects characterization. These test requirements are defined for each chemical class by use category (40 CFR Part

158 Subpart D; Wildlife and Aquatic Organism data requirements;

http://edocket.access.gpo.gov/cfr_2007/julqtr/40cfr158.490.htm) and are performed on a limited number of laboratory

test organisms in the following broad taxonomic groupings:

 

-Freshwater fish;

-Freshwater invertebrates;

-Estuarine/marine fish;

-Estuarine/marine invertebrates, and

-Algae and aquatic plants

 

In addition to these broad taxonomic groupings, sediment dwelling invertebrates are commonly tested. However, the

cited data requirements are under revision. The fact sheet indicates that when more than a single species test result is

available, the most sensitive endpoint is typically used in assessment. It should be noted that this approach is very

conservative. The existence of additional data increases the probability that a more sensitive species has been tested,

and this should be reflected in the risk assessment. The availability of quality data for multiple species within a
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taxonomic grouping decreases uncertainty and should allow for more refined assessments.

 

b. 	Uncertainties: On page 77 of the Draft Fact Sheet, EPA refers to the U.S. Geological Survey NAWQA work of Gilliom

et al., 2006 and the conclusion that exposure to multiple pesticides was common. However, Gilliom et al., also noted

that more than 6,000 unique 5-compound mixtures were found at least 2% of the time in agricultural streams, but less

than 100 unique 5-copound mixtures were found at concentrations exceeding 0.1 µg/L. Additionally, a study conducted

by the Danish Environmental Protection Agency (Kudsk, 2005) that examined 22 pesticides in a total of 101 binary

combinations determined that divergence from additive was observed in few cases with antagonism being as prevalent

if not more so than synergism. It follows, therefore, that the probability is low of pesticides co-occurring at

environmentally relevant concentrations for a biologically meaningful duration with a combined toxicity greater than

additive. Given that in the vast majority of situations where mixtures occur the toxicity is determined to be additive, risk

assessment based on contributions of individual active ingredients is protective.

 

It also was stated in the Draft Fact Sheet that quantitatively predicting the combined effects of variables on mixture

toxicity to any given taxon with confidence is beyond the capabilities of the available data without doing Whole Effluent

Testing. However, if the toxicity is determined to be additive in the majority of instances and there is a low probability of

pesticides co-occurring at environmentally relevant concentrations for a biologically meaningful duration, then risk

assessments based on single active ingredients with suitable margins of safety will be protective of the environment

and human health.

 

c. 	Extrapolation from National-Scale Ambient Monitoring Data: The Draft Fact Sheet also describes the role that EPA

applies to examination of national-scale ambient monitoring data to assess whether pesticide residues are currently

present in waters at levels that would exceed water quality standards. [FN 81] Ambient water monitoring is used by EPA

as a "line of evidence" evaluated on a case-by-case basis. If monitoring data indicate a higher confirmed detection level

than estimated by modeling, EPA uses the higher monitoring value in its risk assessment; otherwise the monitoring data

are not considered in favor of more conservative modeling estimates. The Draft Fact Sheet states that "when ambient

aquatic monitoring data are available for a given pesticide, monitored concentrations are usually lower than modeled

concentrations and in many cases substantially lower." EPA also describes the uncertainties in monitoring data and

notes that monitoring data provide but a water quality "snapshot." [FN 82] This is somewhat incongruous with EPA's

description of NAQWA data as highly reliable, collected at weekly or twice-monthly intervals, and does indicate that low-

flow and high-flow time periods were targeted as well as periods of highest pesticide use and runoff. [FN 83] Overly

conservative estimates have a cost that should be considered, and where highly-reliable monitoring data exist CLA

believes they should be used to inform the risk assessment process rather than simply using them to affirm that

exposure estimates generated by models are very conservative.

 

[FN 81] Draft Fact Sheet at 79-83

 

[FN 82] Draft Fact Sheet at 83

 

[FN 83] Draft Fact Sheet at 70

 
 

Response 
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Refer to response to Comment ID 344.1.001.015.

 

Comment ID 492.1.001.020

Author Name: Swenson Scott

Organization: Minnesota Association of Wheat Growers (MAWG)

Pesticide Lists. Few, if any, of the pesticides listed Appendices A, B, ands C of the Fact Sheet are relevant to the scope

of uses covered under the proposed permit. In fact, the narrative from pages 71 to 85 of the Fact Sheet discussing

pesticide exceedance data is largely irrelevant to the proposed general permit because many of those compounds are

designed for terrestrial applications to agricultural crops.[FN 24] We urge EPA to delete any mention of the terrestrial-

use compounds in the proposed permit and the Fact Sheet and instead publish a list of compounds that are clearly not

subject to this permit, such as glyphosate (trade name Roundup), that are strictly used for terrestrial applications. This

will help to eliminate potential confusion over which compounds are subject to the permit. 

 

[FN 24] Ref from Fact Sheet, p. 111. For example, at least two of the five of the herbicides specifically listed on page

111 (alachlor and atrazine) are used exclusively for terrestrial applications on agricultural crops - not in, over, or near

water - and are therefore beyond the scope of the proposed permit. Discussion of exceedance data for terrestrial-use

compounds serves no purpose.  
 

Response 

Refer to response to Comment ID 344.1.001.014.

 

Comment ID 500.1.001.013

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

The draft PGP provides an opportunity for operators to work under a single NOI and divide duties for PGP compliance

accordingly. Meanwhile, the PGP also provides for joint and several liability. Joint and several liability for an

environmental regulatory law is harsh when duties could be clearly delegated to responsible parties by the PGP or

privately by employment contracts. Also, if many operators are joined under a single NOI, all operators under that NOI

would be liable for any operators noncompliance, whether it be a paperwork violation, reporting, recordkeeping,

monitoring, etc. This is a tremendous and unnecessary amount of legal liability for simply working under an NOI to

avoid double counting at EPA. 
 

Response 
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Refer to response to Comment ID 453.1.001.026.

 

Comment ID 510.1.001.019

Author Name: Roche David

Organization: Minn-Dak Farmers Cooperative (MDFC)

Pesticide Lists. Few, if any, of the pesticides listed Appendices A, B, ands C of the Fact Sheet are relevant to the scope

of uses covered under the proposed permit. In fact, the narrative from pages 71 to 85 of the Fact Sheet discussing

pesticide exceedance data is largely irrelevant to the proposed general permit because many of those compounds are

designed for terrestrial applications to agricultural crops.[FN 24] We urge EPA to delete any mention of the terrestrial-

use compounds in the proposed permit and the Fact Sheet and instead publish a list of compounds that are clearly not

subject to this permit, such as glyphosate (trade name Roundup), that are strictly used for terrestrial applications. This

will help to eliminate potential confusion over which compounds are subject to the permit.

 

[FN 24] Ref from Fact Sheet, p. 111. For example, at least two of the five of the herbicides specifically listed on page

111 (alachlor and atrazine) are used exclusively for terrestrial applications on' 'agricultural crops -not in, over, or near

water -and are therefore beyond the scope of the proposed permit. Discussion of exceedance data for terrestrial-use

compounds serves no purpose. 
 

Response 

Refer to response to Comment ID 344.1.001.014.

 

Comment ID 565.1.001.012

Author Name: Murray William

Organization: National Alliance of Forest Owners (NAFO)

Other Fact Sheet statements add to the ambiguity, such as when EPA states that the covered use patterns in the PGP

do not include "silvicultural terrestrial pests that are routinely controlled . . . in forestry operations," Fact Sheet at 15, but

EPA fails to make the next logical statement consistent with codified regulations that such pest control uses are

nonpoint source activities. Further, EPA states that the PGP "does not cover terrestrial applications for the purpose of

controlling pests on agricultural crops or forest floors. This fact sheet does not address whether these activities would

need an NPDES permit . . . ." Id. at 6. The two examples in this statement, however, each relate to nonpoint source

activity - pesticide application to agricultural crops implicates the statutory exemption from the definition of "point

source" for agricultural storm water and return flows from irrigated agriculture, 33 U.S.C. § 1362(14), and pest control

on forest floors is defined by 40 C.F.R. § 122.27 as nonpoint source activity. There is nothing in the PGP, Fact Sheet, or

other supporting documentation indicating that EPA is revising 40 C.F.R. § 122.27 and its related authority, and

therefore EPA should address directly that terrestrial forest herbicide use, particularly the routine and essential practice
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of targeting competing vegetation, will continue to be regulated as nonpoint source silvicultural activity. 
 

Response 

Refer to response to Comment 565.1.001.008.

 

Comment ID 606.1.001.019

Author Name: Frank Bobbie

Organization: Wyoming Association of Conservation Districts (WACD)

Fact Sheet Discussion of Pesticide Registration: In its proposed permit, EPA made several decisions about effluent

limitations and other requirements that were based on logical, legal and scientific arguments. Some of these arguments

are included in the Fact Sheet that accompanied the draft permit. One key argument, that the FIFRA registration

process is robust, we strongly agree with. While not directly related to the NPDES permit conditions upon which we

have commented above, we include comments here on the FIFRA fact sheet discussion to provide some feedback to

the Agency.

 

a. Aquatic Toxicity Studies: On page 76 of the fact sheet it is noted that: "

 

…the current data regulations require studies that include but are not limited to a suite of aquatic toxicity studies for

effects characterization. These test requirements are defined for each chemical class by use category (40 CFR Part

158 Subpart D; Wildlife and Aquatic Organism data requirements;

 

http://edocket.access.gpo.gov/cfr_2007/julqtr/40cfr158.490.htm) and are performed on a limited number of laboratory

test organisms in the following broad taxonomic groupings:

 

- Freshwater fish;

 

- Freshwater invertebrates;

 

- Estuarine/marine fish;

 

- Estuarine/marine invertebrates, and

 

- Algae and aquatic plants

 

In addition to these broad taxonomic groupings, sediment dwelling invertebrates are commonly tested. However, the

cited data requirements are under revision. The fact sheet indicates that when more than a single species test result is

available, the most sensitive endpoint is typically used in assessment. It should be noted that this approach is very

conservative. The existence of additional data

increases the probability that a more sensitive species has been tested, and this should be reflected in the risk
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assessment. The availability of quality data for multiple species within a taxonomic grouping decreases uncertainty and

should allow for more refined assessments.

 

The conservative nature of assessment is also highlighted in the description of the model system used for pesticides

applied directly to water (e.g. rice). The lack of consideration of degradation or dilution in paddy water due to

precipitation or release of water into a receiving water body are examples of processes not considered that are highly

likely to result in lower residue estimates. It could also be noted that use of a rice paddy scenario for other systems is

also a very conservative assumption, considering that the volume of water would likely be substantially greater than the

rice paddy scenario and turnover greater in streams or other areas where applications are made for mosquito control, or

herbicides are used to keep waterways open.

 

b. Uncertainties: On page 77 of the Fact Sheet, EPA refers to the US Geological Survey NAWQA work of Gilliom et al.,

2006 and the conclusion that exposure to multiple pesticides was common. However, Gilliom et al., failed to note that in

the vast majority of situations where mixtures occur the toxicity is determined to be additive, and risk assessment based

on contribution of a single active is protective. It was stated that quantitatively predicting the combined effects of

variables on mixture toxicity to any given taxon with confidence is beyond the capabilities of the available data without

doing Whole Effluent Testing. Given that in the vast majority of situations where mixtures occur, the toxicity is

determined to be additive, and risk assessment based on contribution of a single active is protective.

 

c. Extrapolation from National-scale Ambient Monitoring Data: On pages 79-83 of the Fact Sheet, EPA discusses the

role of examination of national-scale ambient monitoring data to assess whether pesticide residues are currently

present in waters at levels that would exceed water quality standards. Ambient water monitoring is used by EPA as a

"line of evidence" evaluated on a case-by-case basis. If monitoring data shows a higher confirmed detection than

estimated by modeling, the higher monitoring value will be used in EPA's risk assessment; otherwise it is ignored in

favor of more conservative modeling estimates. The fact sheet notes that when ambient aquatic monitoring data are

available for a given pesticide, monitored concentrations are usually lower than modeled concentrations and in many

cases substantially lower. Uncertainties in monitoring data are captured on page 83, noting that monitoring data

provides a 'snapshot'. This is somewhat incongruous with their description of NAQWA data as highly reliable, collected

at weekly or twice-monthly intervals, and does indicate that low-flow and highflow time periods are targeted as well as

periods of highest pesticide use and runoff on page 79. Overly conservative estimates have a cost that should be

considered and where highly reliable monitoring data exist it should inform the risk assessment process to a greater

extent than simply affirming that the exposure estimates generated by models are very conservative. 
 

Response 

Refer to response to Comment ID 344.1.001.015.

 

Comment ID 608.1.001.056

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)
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Fact Sheet, page 104, second paragraph, provision 1 - We suggest modifying the first sentence of this paragraph from

the current language " ... algae control upstream of threatened and endangered species habitat..." to the following: " ...

algae control upstream of or adjacent to threatened and endangered species habitat ... " 
 

Response 

EPA acknowledges commenter's suggestion that pest control options should consider listed species both downstream and adjacent

to pest control activities. Comment was to a section of the fact sheet that identified the types of measures that may be incorporated

into the permit to protect listed species and critical habitat. Based on completion of consultation with NMFS, the final permit

requires additional controls for application of pesticides to Waters of the United States containing NMFS Listed Resources of

Concern and does not require additional controls for applications made upstream of those waters.

 

Comment ID 613.1.001.002

Author Name: Wick Paul

Organization: Teton County Weed Management District,  Montana

The 116 page "fact sheet" seems way overkill with the simple omission of defining "nearby". This is a big concern in my

goals for noxious weed control in Teton County and Montana.  
 

Response 

Please refer to the PGP Comment Response Waters of the United States Essay.

 

Comment ID 625.1.001.019

Author Name: Thompson Kelvin

Organization: Southern Minnesota Beet Sugar Cooperative (SMBSC)

Pesticide Lists. Few, if any, of the pesticides listed Appendices A, B, ands C of the Fact Sheet are relevant to the scope

of uses covered under the proposed permit. In fact, the narrative from pages 71 to 85 of the Fact Sheet discussing

pesticide exceedance data is largely irrelevant to the proposed general permit because many of those compounds are

designed for terrestrial applications to agricultural crops. [FN 24] We urge EPA to delete any mention of the terrestrial-

use compounds in the proposed permit and the Fact Sheet and instead publish a list of compounds that are clearly not

subject to this permit, such as glyphosate (trade name Roundup), that are strictly used for terrestrial applications. This

will help to eliminate potential confusion over which compounds are subject to the permit. 

 

[FN 24] Ref from Fact Sheet, p. 111. For example, at least two of the five of the herbicides specifically listed on page

111 (alachlor and atrazine) are used exclusively for terrestrial applications on agricultural crops - not in, over, or near
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water - and are therefore beyond the scope of the proposed permit. Discussion of exceedance data for terrestrial-use

compounds serves no purpose. 
 

Response 

Refer to response to Comment ID 344.1.001.014.

 

Comment ID 627.1.001.018

Author Name: Gunnerson Chuck

Organization: Northern Plains Potato Growers Association (NPPGA)

Pesticide Lists. Few, if any, of the pesticides listed Appendices A, B, ands C of the Fact Sheet are relevant to the scope

of uses covered under the proposed permit. In fact, the narrative from pages 71 to 85 of the Fact Sheet discussing

pesticide exceedance data is largely irrelevant to the proposed general permit because many of those compounds are

designed for terrestrial applications to agricultural crops.[FN24] We urge EPA to delete any mention of the terrestrial-

use compounds in the proposed permit and the Fact Sheet and instead publish a list of compounds that are clearly not

subject to this permit, such as glyphosate (trade name Roundup), that are strictly used for terrestrial applications. This

will help to eliminate potential confusion over which compounds are subject to the permit.

 

 

[FN24] Ref from Fact Sheet, p. 111. For example, at least two of the five of the herbicides specifically listed on page

111 (alachlor and atrazine) are used exclusively for terrestrial applications on agricultural crops – not in, over, or near

water – and are therefore beyond the scope of the proposed permit. Discussion of exceedance data for terrestrial-use

compounds serves no purpose. 
 

Response 

Refer to response to Comment ID 344.1.001.014.

 

Comment ID 668.1.001.031

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

Fact Sheet Discussion of Pesticide Registration: In its proposed permit, EPA made several decisions about effluent

limitations and other requirements that were based on logical, legal and scientific arguments. Some of these arguments

are included in the Fact Sheet that accompanied the draft permit. The MCD strongly agrees with one key argument

¬that the FIFRA registration process is robust. While not directly related to the NPDES permit conditions upon which we

have commented above, the MCD includes comments here on the FIFRA fact sheet discussion to provide some

PGP Responses to Comments Fact Sheet (not addressed elsewhere)

39010/31/2011 04:04 PM EDT



 

feedback to the Agency. 

 

a. Aquatic Toxicity Studies: On page 76 of the fact sheet it is noted that: 

 

"…the current data regulations require studies that include but are not limited to a suite of aquatic toxicity studies for

effects characterization. These test requirements are defined for each chemical class by use category (40 CFR Part

158 Subpart D; Wildlife and Aquatic Organism data requirements;

http://edocket.access.gpo.gov/cfr_2007/julqtr/40cfr158.490.htm) and are performed on a limited number of laboratory

test organisms in the following broad taxonomic groupings: 

 

•	Freshwater fish; 

•	Freshwater invertebrates; 

•	Estuarine/marine fish; 

•	Estuarine/marine invertebrates, and 

•	Algae and aquatic plants  

 

In addition to these broad taxonomic groupings, sediment dwelling invertebrates are commonly tested. However, the

cited data requirements are under revision. The fact sheet indicates that when more than a single species test result is

available, the most sensitive endpoint is typically used in assessment. It should be noted that this approach is very

conservative. The existence of additional data increases the probability that a more sensitive species has been tested,

and this should be reflected in the risk assessment. The availability of quality data for multiple species within a

taxonomic grouping decreases uncertainty and should allow for more refined assessments. 

 

The conservative nature of assessment is also highlighted in the description of the model system used for pesticides

applied directly to water (e.g. rice). The lack of consideration of degradation or dilution in paddy water due to

precipitation or release of water into a receiving water body are examples of processes not considered that are highly

likely to result in lower residue estimates. It could also be noted that use of a rice paddy scenario for other systems is

also a very conservative assumption, considering that the volume of water would likely be substantially greater than the

rice paddy scenario and turnover greater in streams or other areas where applications are made for mosquito control, or

herbicides are used to keep waterways open. 

 

b. Uncertainties: On page 77 of the Fact Sheet, EPA refers to the US Geological Survey NAWQA work of Gilliom et al.,

2006 and the conclusion that exposure to multiple pesticides was common. However, Gilliom et al., failed to note that in

the vast majority of situations where mixtures occur the toxicity is determined to be additive, and risk assessment based

on contribution of a single active is protective. It was stated that quantitatively predicting the combined effects of

variables on mixture toxicity to any given taxon with confidence is beyond the capabilities of the available data without

doing Whole Effluent Testing. Given that in the vast majority of situations where mixtures occur, the toxicity is

determined to be additive, and risk assessment based on contribution of a single active is protective. 

 

c. Extrapolation from National-scale Ambient Monitoring Data: On pages 79¬83 of the Fact Sheet, EPA discusses the

role of examination of national scale ambient monitoring data to assess whether pesticide residues are currently

present in waters at levels that would exceed water quality standards. Ambient water monitoring is used by   EPA as a

"line of evidence" evaluated on a case¬-by-¬case basis. If monitoring data shows a higher confirmed detection than

estimated by modeling, the higher monitoring value will be used in EPA's risk assessment; otherwise it is ignored in
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favor of more conservative modeling estimates. The fact sheet notes that when ambient aquatic monitoring data are

available for a given pesticide, monitored concentrations are usually lower than modeled concentrations and in many

cases substantially lower. Uncertainties in monitoring data are captured on page 83, noting that monitoring data

provides a 'snapshot'. This is somewhat incongruous with their description of NAQWA data as highly reliable, collected

at weekly or twice¬-monthly intervals, and does indicate that low-¬flow and high-¬flow time periods are targeted as well

as periods of highest pesticide use and runoff on page 79. Overly conservative estimates have a cost that should be

considered and where highly reliable monitoring data exist it should inform the risk assessment process to a greater

extent than simply affirming that the exposure estimates generated by models are very conservative.   
 

Response 

Refer to response to Comment ID 344.1.001.015.

 

Comment ID 675.1.001.028

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

Few of the pesticides listed in the appendices are relevant to the scope of uses covered under the permit. We question

USEPA's intent for including this irrelevant information. 
 

Response 

Refer to response to Comment ID 344.1.001.014.

 

Comment ID 675.1.001.029

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

Fact Sheet Discussion of Pesticide Registration: In its proposed permit, USEPA made several decisions about effluent

limitations and other requirements that were based on logical, legal and scientific arguments. Some of these arguments

are included in the Fact Sheet that accompanied the draft permit. One key argument, that the FIFRA registration

process is robust, we strongly agree with. 
 

Response 

EPA acknowledges commenter's support for approach used in permit.
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Comment ID 683.1.001.003

Author Name: Unknown Unknown

Organization: National Marine Manufacturers Association and Association of Marina Industries

To this end, we propose adding the following underlined language to Section 1.3 of the Draft Fact Sheet:

 

EPA notes that discharges of pesticides from some vessels are already covered under the Vessel General Permit and

do not require coverage under this general permit (see EPA NPDES Vessels General Permit at

http://www.epa.gov/NPDES/vessels). EPA also notes that certain discharges, including discharges incidental to the

normal operation of a vessel, may be exempt from the requirement to obtain an NPDES permit where they originate

from a "recreational vessel" (see 33 U.S.C. §§ 1342(r) and 1362(25)) or a "covered vessel" (see Public Law 110-288 at

Section 2(a)).

 

We believe that such a narrow clarification will enable the final Fact Sheet to describe the NPDES permitting status of

vessels in a way that avoids the unintended and erroneous implication that all discharges from vessels must be

authorized by an NPDES permit without overstating the scope of either of the existing statutory exemptions. 
 

Response 

EPA agrees with commenter's suggestion to clarify that discharges from vessels are not eligible for coverage under the PGP and

that these are covered under the Vessels General Permit.  Additionally, EPA acknowledges that in certain instances, consistent with

the CWA, NPDES permit coverage may be unnecessary for such discharges when they are incidental to the normal operation of a

vessel where they originate from a “recreational vessel.”  The final fact sheet is modified to reflect this clarification.  Comments

related to the VGP are outside the scope of this permit.

 

 

Comment ID 726.1.001.004

Author Name: Flanders Jason

Organization: San Francisco Baykeeper

The Fact Sheet characterizes the PDMP by stating that

 

"[t]he PDMP is not a limitation and does not itself impose requirements on discharges…. The PDMP is rather a tool for

operators to document, among other things, how control measures will be implemented to comply with the permit's

effluent limitations." (FS 8.) . . . "The requirement to prepare a PDMP is not an effluent limitation because it does not

restrict quantities, rates, and concentrations of constituents that are discharged. CWA section 502(11). Instead, the

requirement to develop a PDMP is a permit "term or condition" authorized under sections 402(a)(2) and 308 of the Act.

Section 402(a)(2) states, "[t]he Administrator shall prescribe conditions for [NPDES] permits to assure compliance with

the requirements of paragraph (1) of this subsection, including conditions on data and information collection, reporting,
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and such other requirements as he deems appropriate." The PDMP requirements set forth in the permit are terms or

conditions under the CWA because the operator is documenting information on how it is complying with the effluent

limitations (and inspection and evaluation requirements) contained elsewhere in the permit. Thus, the requirement to

develop a PDMP and keep it updated is no different than other information collection conditions, as authorized by

section 402(a)(2), in other permits. (FS 10.)

 

In reality, the requirement to develop a PDMP is far different than an "information collection condition." The PDMP

requires site-specific analysis as to determine what specific methods must be used to minimize the discharge of

pesticides. The permit states that, "[t]o meet the effluent limitations in Part 2, you must implement site-specific control

measures that minimize discharges of pesticides to waters of the U.S." (Draft Permit at 8 [emphasis added].) Hence, the

site specific control methods do "restrict quantities, rates, and concentrations of constituents that are discharged,"

(CWA § 502(11)) because, as the Fact Sheet states, the "site-specific control measures … minimize discharges of

pesticides to waters." The Draft Permit defines "minimize," to mean "to reduce and/or eliminate pesticide discharges to

waters of the U.S. through the use of ‘control measures' to the extent technologically available and economically

practicable and achievable." (Draft Permit 34.) The development and implementation of these site-specific control

measures in the PDMP is the only place where the best available and practicable technologies will be selected and

required to reduce or eliminate pesticide discharges, and the PDMP must therefore be made available for public review

and comment, and its requirements must be enforceable as limitations in the Permit. 
 

Response 

EPA disagrees with commenter's interpretation of permit requirements with respect to the PDMP.  The PDMP is a compliance tool

and not an effluent limit. If an operator determines that it must implement certain pest management measures, it is the

implementation of those measures, and how well those measures minimize the discharge that EPA will place its emphasis in

assessing compliance.  Neither the permit’s requirement to prepare a PDMP nor the PDMP is an effluent limitation as that term is

defined in the CWA.  An effluent limitation is a restriction on quantities, rates, and concentrations of constituents which are

discharged.  CWA section 502(11).  Instead, the requirement to develop a PDMP is a permit “term or condition” authorized under

sections 402(a)(2) and 308 of the Act. Section 402(a)(2) states, “[t]he Administrator shall prescribe conditions for [NPDES] permits

to assure compliance with the requirements of paragraph (1) of this subsection, including conditions on data and information

collection, reporting, and such other requirements as he deems appropriate.” The PDMP requirements set forth in the PGP are terms

or conditions under the CWA because the discharger is documenting information on how it intends to comply with the effluent

limitations (and other requirements) contained elsewhere in the permit.  Thus, the requirement to develop a PDMP and keep it

updated is no different than other information collection conditions, as authorized by section 402(a)(2), in other permits.  The

commenter is correct that failure to develop a PDMP consistent with the requirements of the permit is a violation of the permit

(although not an effluent limitation violation). 

 

Also, EPA disagrees with the commenter’s statement that the PDMP must be made available for public review and comment.  The

PGP correlates with the decision in Texas Independent Producers and Royalty Owners Assoc., et. al. v. EPA, 410 F.3d 964 (7th Cir.

2005), where petitioners challenged EPA’s issuance of the construction general permit (“CGP”) that covers storm water discharges.

In this case, the only one to specifically address plans, the court found that neither the plans nor the NOIs are permits or permit

applications because they do not amount to limits.  As such, these plans (and NOIs) do not require the opportunity for the public to

comment on these.  410 F.3d at 978.  Further, the court found that the permit requirement to develop a plan is not an effluent limit.
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Interested persons can request a copy of the PDMP through EPA. By requiring members of the public to request a copy of the

PDMP through EPA, the Agency is able to provide the permittees with assurance that any Confidential Business Information

contained within its PDMP is not released to the public

 

Comment ID 892.1.001.004

Author Name: Greene J.

Organization: Alabama Department of Conservation and Natural Resources (ADCNR)

The PGP fact sheet incorrectly mentions on page 22 that "fishery management treatments using rotenone must occur in

the entire lake." Marginal (shoreline) rotenone treatments are routinely used by fisheries agencies to control young-of-

year bass abundance in bass-crowded lakes and ponds. 
 

Response 

EPA agrees with commenter that pesticide application activities using rotenone may not require that the entire lake be treated to

control a pest.  The Agency has modified the final fact sheet to reflect the fact that fishery management applications using rotenone

often, but not necessarily always, occur in the entire lake and thus, any similar application to a lake of more than 80 acres in area

will trigger the annual treatment area threshold.  

 

PGP Responses to Comments Fact Sheet (not addressed elsewhere)

39510/31/2011 04:04 PM EDT



Response to Public Comments: Final U.S. EPA NPDES Pesticide General Permit 
for Discharges From the Application of Pesticides 

 
 

 

 

Issue Category: 

FRN. Federal Register Notice 
 

 

 

 

 

 

 

 

 

 

 

October 31, 2011 

 

Docket #: EPA-HQ-OW-2010-0257 

 

  



Response to Public Comments: Final U.S. EPA NPDES Pesticide General Permit 
for Discharges From the Application of Pesticides 

 
 

 

 

Issue Category: 

APPROACH. General Approach to Permitting 
Aquatic Pesticide Use 

 

 

 

 

 

 

 

 

 

 

October 31, 2011 

 

Docket #: EPA-HQ-OW-2010-0257 

 

  



 

FRN - FEDERAL REGISTER NOTICE (NOT ADDRESSED

ELSEWHERE)

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
 

APPROACH - GENERAL APPROACH TO PERMITTING AQUATIC

PESTICIDE USE

Comment ID 169.001.002

Author Name: Henry D.

Organization:  

When it has been determined by independent scientists that pesticides are needed, there should be a temporary permit

issued for a specific area. 
 

Response 

The approval of market availability and uses of pesticides are regulated under FIFRA and are outside the scope of this permit.

However, for those pesticides approved under FIFRA for contact with water, NPDES permits will regulate discharges to waters of

the U.S. that result from their applications under the CWA.  The final PGP will be valid for a period of five years after its effective

date. Certain decision-makers will be required to submit Notices of Intent for their applications, and record-keeping and reporting

requirements will provide valuable information regarding where, when, and how much pesticides are being applied to waters of the

U.S.

 

Comment ID 171.001.001

Author Name: David James

Organization: St. Lucie County Mosquito Control & Coastal Management Services

It would be extremely helpful if draft templates were provided that covered in detail a permittable process that we could

follow and upon which we could base our application, instead of general permit descriptions and guidelines only; in

other words, can EPA prepare a draft NOI for a series of Mosquito Control applications that it finds acceptable for both

coastal communities and inland communities in various parts of the country, and identify which permits are needed for

what application 
 

Response 
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There are two permits available for entities with pesticide application discharges, the PGP or an individual NPDES permit.  To help

potential affected entities, EPA has developed an interactive tool.  The tool can help entities determine if an NPDES permit will be

needed for their pesticide application, determine if they are eligible for coverage under the PGP or individual NPDEs permit, and

understand their requirements under the PGP.  The tool is available on the EPA website: www.epa.gov/npdes/pesticides. 

 

EPA does not believe a separate NOI for mosquito control applications is necessary. The purpose of the NOI is for potential

affected entities to notify the Agency of their intent to be covered under the PGP. 

 

Comment ID 275.1.001.011

Author Name: Lopez Jaclyn

Organization: Center for Biological Diversity

Section 703 of the Migratory Bird Treaty Act ("MBTA") prohibits the take of migratory birds, making it unlawful for

anyone "at anytime, by any means or in any manner . . . to take . . . any migratory bird, [or] any part, nest, egg of any

such bird."[FN 175] Section 703 of the MBTA, which applies to federal agencies, includes poisoning of migratory birds

from registered pesticides.[FN 176]

 

EPA, through its reregistration of pesticides, has documented and acknowledged that pesticide use results in bird kills.

The FWS has tracked bird kill incidents attributable to pesticide use and has provided such data to the EPA for its

ecological assessments of these pesticides. EPA's wildlife mortality incident database has also tracked and attributed

bird deaths to pesticide use. EPA has attributed over 1100 incidents of bird kills-many including hundreds of birds-

attributed to pesticide use. Although the numbers of bird kills attributed to pesticides is alarming (thousands of bird

deaths have resulted from the use of registered pesticides at allowed rates), it is only a fraction of the number of actual

bird incidents attributable to pesticides.[FN 177] For instance, in 2001, FWS attributed a 1998 bird kill incident near

Lake Apopka to pesticides. FWS estimates that 672 million birds are directly exposed each year by pesticides on farms

alone and that 10% of these, or roughly 67 million birds, die.[FN 178] The Ecological Incident Information System EIIS

indicates that a few pesticides are associated with the majority of bird incidents. Carbofuran, a carbamate, and

diazinon, an organophosphate, are associated with 55% of all avian incidents reported to EPA.[FN 179] FWS notes that

about 40 pesticides are known to kill birds even when applied according to prescribed application rates and

methods.[FN 180] EPA must consider impacts to birds subject to MBTA during consultation for its general NPDES

permit. 

 

 

[FN 175] 16 U.S.C. § 703.

[FN 176] See The Humane Society of the United States v. Glickman, 217 F.3d 882 (D.C.Cir. 2000) and United States v.

Corbin Farm Service, 444 F.Supp. 510 (E.D.Cal. 1978) aff'd United States v. Corbin Farm Service, 578 F.2d 259

(9th Cir. 1978).

[FN 177] See Cox, C. 1991. Pesticides and Birds: From DDT to Today's Poisons. Journal of Pesticide Reform, Vol.11,

No.4; see also Glaser, L.C., National Biological Service, Wildlife Mortality Attributed to Organophosphorous and

Carbamate Pesticides.

[FN 178] FWS, Office of Migratory Bird Management, Pesticides and Birds, March 2000.
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[FN 179] EIIS, March 1999; and Mastrota, F.N., 1999, Wildlife mortality incidents caused by pesticides.

[FN 180] FWS, Office of Migratory Bird Management, Pesticides and Birds, March 2000. 
 

Response 

The Migratory Bird Treaty Act (MBTA) contains no consultation requirement.  Under the Federal Insecticide, Fungicide, and

Rodenticide Act (FIFRA), EPA considers the impacts to birds in its registration process.  Additionally, as required by the

Endangered Species Act (ESA), EPA is considering impacts to migratory bird species listed under the ESA.

 

Comment ID 276.1.001.010

Author Name: Matton Priscilla

Organization: Northeastern Mosquito Control Association (NMCA)

Mosquito control professionals are charged with protecting the public from diseases such as Eastern Equine

Encephalitis and West Nile Virus, with many more mosquito borne diseases that loom on our horizon. We need the

proper tools to adequately protect the public from these diseases. This goal remains our primary focus and is fully

consistent with the very finest traditions of environmental stewardship. We request that this permit take into

consideration the extensive environmental reviews that have occurred, our limited budgets and the limited available

facilities for any in-depth research into environmental impacts. 
 

Response 

Please refer to PGP Comment Response Approach Essay.

 

Comment ID 292.1.001.006

Author Name: Lewis Trent

Organization: PondMedics Incorporated, North Texas Hydrologists, Incorporated

With the information you've acquired since the publication of the draft permit, reconsider starting over, revamping and

simplifying the PGP. Not only does the PGP not fit the traditional framework of the NPDES, worse - you are trying to

MAKE it fit. I would advise you not to force it. 
 

Response 

EPA disagrees that the PGP does not fit the traditional NPDES framework.  The PGP was developed to be similar to other NPDES

general permits.  EPA worked with stakeholders and state permitting authorities to develop the PGP’s approach to be consistent

with applicable regulations. 
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Comment ID 292.1.001.015

Author Name: Lewis Trent

Organization: PondMedics Incorporated, North Texas Hydrologists, Incorporated

In your PGP, you have not taken into effect how upstream conveyances alter a project that we might be performing on

the downstream side.

 

This truth will affect how a company/owner is liable for their actions under the PGP. A provision for this "unknown" must

be considered and allowed for in the PGP. Without it, Owners and Operators are left legally exposed to activity that took

place offsite, but showed up in their water. 
 

Response 

The PGP does not cover discharges that occur directly to conveyances, it only covers discharges to WOUS.  EPA looked at a large

volume of ambient water quality data and did not find that such actions were causing many water quality concerns.  EPA feels the

PGP is adequately protective, but reserves the ability to issue an individual permit for situations that warrant additional attention.

 

Because the PGP does not cover discharges that occur directly to conveyances, there is no liability under the PGP for such

discharges.  Furthermore, EPA does not understand from the comment how the downstream company/owner would be considered a

person who discharged pollutants from a point source into WOUS.  Legal liability under the CWA does not attach unless those

statutory elements are present. 

 

Comment ID 293.1.001.001

Author Name: Hansten Alan

Organization: North Side Canal Company, Ltd.

This permit will do nothing to reduce the amount ofpesticides applied to our water delivery system. The Federal

Insecticide Fungicide Rodenticide Act (FIFRA) labeling process is used to determine how best to use a pesticide for the

best control ofa pest with the least amount ofadverse impact on the environment. Applicators must be licensed by the

State ofIdaho to use pesticides and must follow the pesticide's labeling or be in violation ofthe law. As the assistant

manager, keeping pesticide costs to my company low is very important to me. There is no economic incentive for my

company to apply more pesticide than what is absolutely necessary to control the problem pest. There is economic

incentive to apply the minimal amount necessary in an effort to control our pesticide costs . 
 

Response 
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EPA intends and expects that the PGP may minimize unnecessary discharges of pesticides to the aquatic environment.  Reduced

discharges of these pesticides to surface waters may be associated with a variety of benefits, including human health improvements,

increased recreational opportunities, and improved ecosystem functions. 

 

EPA has modified the language regarding effluent limitations in the final permit (Part 2) such that it now reads, “Use only the

amount of pesticide and frequency of pesticide application necessary to control the target pest […]” The Agency’s intent regarding

this section is to minimize pesticide application discharges to Waters of the United States while incorporating flexibility necessary

for Operators to use best professional judgment to effectively manage target pests.

 

Please refer to PGP Comment Response Approach Essay for further information.

 

Comment ID 297.1.001.002

Author Name: Tate Mike

Organization: Tate Farms

The Pesticide General Permit establishes that the focus of the new NPDES requirement are discharges of pesticides to

"waters of the US" for specific purposes and appropriately maintains existing exemptions for normal agricultural uses.

For growers this determination as to the scope of the new requirement must be maintained as the PGP is finalized. Any

minor departure from the PGP's provisions on this point could have very negative consequences for production

agriculture in the United States. 
 

Response 

Clean Water Act exemptions still apply and no permit will be required for discharges from agricultural runoff or irrigation return

flows.

 

Comment ID 309.001.004

Author Name: Harrod Ron

Organization: Arkansas Agricultural Aviation Association

One last point. The pesticide label as approved by EPA under the Federal Insecticide, Fungicide and Rodenticide Act

does not allow pesticides in water, while the Clean Water Act's NPDES Permit allows pesticides in water. One must

wonder, which is the most protective of the Waters of the US. 
 

Response 

FIFRA label requirements will still apply, and applying a pesticide to water which is restricted for contact with water would
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constitute a violation of FIFRA.  For those pesticides that are labeled as approved for contact with water, this permit will regulate

discharges that may occur to waters of the U.S.  Please refer to PGP Comment Response Approach Essay for further information.

 

Comment ID 313-cp.001.001

Author Name: Christie Dennis

Organization: Estes, Incorporated

Estes Incorporated is a regional distributor and supplier of pesticide products located and operating in the southern

plains. Our customers are applicators and end users of pesticides labeled for particular uses ranging form aquatic to

row crop applications to golf course and ornamental applications.

 

i oppose the draft provision based on multiple objections beginning with the need of permitting. Pesticide products are

labeled for use and applications made based on the sound principles of FIFRA and administered by the EPA. Additional

needs for permitting on a site specific basis leads not only to additional expense, record keeping and application

expense, but may lead to inability to time applications as needed. This may lead to more frequent applications

furthering the environmental loading of pesticides and possibily reducing the efficacuy of pesticidal applications which

can again enhance the more frequent use of pesticides. 
 

Response 

Please refer to PGP Comment Response Approach Essay.

 

Comment ID 321.1.001.011

Author Name: Zickert Cory

Organization: Wisconsin Lake and Pond Resource LLC

In conclusion we find many of the parts of this permit to be very confusing. 
 

Response 

EPA has been working closely with states and other stakeholders since the Court’s decision to be responsive and provide outreach

in developing the PGP.  Please refer to PGP Comment Response Approach Essay for further information.

 

Comment ID 323.001.007

Author Name: Mizak Lorraine
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Organization: Great Blue Inc.

As a business owner of 16 years the EPA must realize lhal from my point of view it is very impractical to put an

herbicide into a pond without knowing its fate. Conducting an herbicide application to a waterbody that has heavy

overflow would be wasting time and money as well as have detrimental affects downstream that could lead 1.0 lawsuits,

penalties and fines. Common sense regulates this and the EPA does not need to impose additional regulations that tax

our time and budgets Applying an herbicide that requires a long exposure time to effective control a plant to a

waterbody prior  to heavy rainfall is also impractical from a business standpoint as product will not be effective and

clients will not pay for that service. Again business dictates good management practices. 
 

Response 

EPA understands many operators may be implementing many permit requirements under other programs or as part of their standard

operating procedures.  EPA developed the PGP under the CWA because of the decision made by the U.S. Sixth Circuit Court of

Appeals in National Cotton Council of America v. EPA.  EPA developed this permit to implement the CWA in a manner that does

not interfere with FIFRA implementation yet still meets the Court’s decision requiring NPDES permits for certain discharges from

the application of pesticides to waters of the United States.  EPA intends and expects that the PGP may minimize unnecessary

discharges of pesticides to the aquatic environment.  Reduced discharges of these pesticides to surface waters may be associated

with a variety of benefits, including human health improvements, increased recreational opportunities, and improved ecosystem

functions.  Please refer to PGP Comment Response Approach Essay for further information.

 

Comment ID 325.1.001.003

Author Name: Rominger Richard

Organization: Marrone Bio Innovations (MBI)

Microbial and biochemical pesticides are regulated in the Biopesticide and Pollution Prevention Division (BPPD) of

EPA.

 

Microbial biopesticides include microorganisms that produce a pesticidal effect that are: (1) eukaryotic microorganisms

including, but not limited to, protozoa, algae, and fungi; (2) prokaryotic microorganisms, including, but not limited to,

bacteria; or (3) autonomous replicating microscopic elements, including, but not limited to, viruses.

 

Biochemical biopesticides are pesticidal substances that: (1) are naturally occurring chemicals or are synthetically

derived equivalents; (2) have a history of exposure to humans and the environment demonstrating minimal toxicity, or in

the case of synthetically derived biochemical pesticides, are equivalent to a naturally occurring chemical that has such a

history; and (3) have a nontoxic mode of action to the target pest(s).

 

Because of the characteristics described above, biopesticides, which appear to be the "biological pesticides" singled out

by the Court, are subject to a reduced set of data requirements compared to conventional chemicals and are generally

considered reduced risk pesticides.
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In fact, most biopesticides are exempt from the requirement of (residue) tolerances on raw agricultural commodities.

This tolerance exemption is due not only to the low risk presented by biopesticides, but also due to the fact that the

biochemicals and microbes that are the basis of these pesticides are indistinguishable from biochemicals and microbes

that have existed in the environment, likely before the advent of Homo erectus. For these reasons, analytical methods

are not required for biopesticides that have a tolerance exemption.

 

For example, MBI has an EPA registered biofungicide, Regalia® (EPA Reg. No. 840593) on the market in which the

active ingredient is extract of Giant Knotweed, or Reynoutria sachalinensis. The plant was brought to the United States

from Asia in the 1800's, to be used as cattle fodder and as a garden ornamental. The plant is also commercially sold as

food in China and Japan, and Giant Knotweed recipes can also be found in Western cookbooks. The plant, as is the

case with many introduced species, has become an invasive weed and is particularly prevalent in riparian ecosystems

in cool climate states across the northern United States (and up into Canada). Regalia® is registered with the EPA and

with State regulatory agencies as biochemical pesticide, and it is exempt from the requirement of a tolerance. The

"residue" of the active ingredient in Regalia® is indistinguishable from the Giant Knotweed growing on many riverbanks

throughout the United States.

 

As another example, MBI has a microbial molluscicide, Zequanox->', currently under review at EPA, and with sister

regulatory agencies in California and Canada. This pesticide is based upon a strain of Pseudomas fluorescens, and it is

a viable alternative to current practice of treating raw water with chlorine or chlorine-based products to control invasive

Zebra and Quagga mussels that threaten energy production, industrial, drinking water and irrigation infrastructure

throughout the United States and Canada. Unlike chlorine, Zequanox" will not generate trihalomethanes and other

chemical by-products of environmental concern when used to treat raw water. The active ingredient in Zequanox'Y, the

Pseudomonas jluorescens strain CL145A, was isolated from the mud of a New England river. In general, the

Pseudomonad genus contains microbes that are of the most prevalent microbial communities in soils and surface water

throughout the world. In fact, they are critical to protecting plant roots from pathogenic microbes. Pseudomonads are

also prevalent on food, and some strains are used in the production of yoghurt. EPA has registered strains of

Pseudomnas jluorescens as tolerance exempt pesticides in the past.

 

As with the biochemical pesticide Regalia® and its natural form as Giant Knotweed, the microbial pesticide Zequanox"

would be indistinguishable from other Pseudomonas jluorescens strains that are also prevalent in the environment.

While Zequanox" is not yet registered with the US EPA, initial feedback from the ongoing science review indicates that

this molluscicide will be deemed exempt from the requirement of a tolerance when registered. The current proposal by

EPA would require ZequanoxP', which is indistinguishable from this same and other Pseudomonasjluorescens strains

exisiting in nature, to be covered under the NPDES permitting scheme.

 

A Potential Solution to the Current Conundrum

 

As such many biopesticides are exempt from the requirement of tolerances on raw agricultural commodities, due to a

lack of measurable residues. US EPA maintains an index of Residue Analytical Methods (RAM) from which "state,

tribal, and local government laboratories may obtain analytical methods for detecting certain pesticide residues, whether

in food, feed, water, soil, technical standards or registered products." In general biopesticides are not found on the RAM

index, since analytical methods are not required for chemicals that have a tolerance exemption. Also, many of these

chemicals have no Codex Alimentarius Commission Maximum Residue Level (MRL) assigned for the same reason.
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A procedure needs to be defined to identify biological pesticides that either leave no residue, or are tolerance exempt

and have identical counterparts in nature, and would be exempt from the NPDES permit. Applicators and manufacturers

need a user-friendly method to determine the NPDES permit exemption status. Identifying exemptions early in the

process cuts down on the workload by the state regulatory agencies and US EPA. Two proposals are listed below:

 

1) EPA should either maintain a list of tolerance exempt, "reduced risk" biological pesticides (or biopesticides) as

"NPDES permit exempt" on the NPDES website, to which the user can refer. The other option is a list of active

ingredients that require a permit, possibly using the RAM index as the basis of the list. This information would allow an

applicator to determine if they need a permit prior to application. Or,

 

2) The manufacturer would submit an application, with a timeline for approval or denial, to US EPA for NPDES permit

exemption for applicable products. EPA would approve a NPDES exemption claim or logo to be affixed directly on the

product label. Then, the applicator can clearly identify a product that does not require a permit at the point of sale, or via

the internet.

 

Again, we emphasize that many biopesticides are naturally occurring in the environment,and therefore they cannot be

differentiated from naturally occurring biochemicals and microbes. Human and environmental exposure to these

compounds has been occurring for many years, without any negative impact. Finally, biopesticides are an important

component of IPM programs, which are an important aspect of the NPDES permitting system. For the reasons

described above, MBI believes that the application of biopesticides, meeting the criteria of tolerance exempt and

reduced risk pesticides, should be exempt from the requirement of an NPDES permit, even when applied directly to

water, at their labeled rates. 
 

Response 

The 6th Circuit Court did not distinguish between biological pesticides that may or may not leave a residue; all discharges from

applications of biological pesticides are considered pollutants per the court’s decision.  Therefore, there is no exemption under the

Clean Water Act that would allow EPA to make such distinctions for the purposes of the PGP.

 

Comment ID 329.1.001.006

Author Name: Dickerson B.

Organization:  

Lastly, we would request that the EPA bear in mind the exhaustive and on¬going efforts that the pesticide application

industry and their associations, such as the NAAA, have undertaken to insure safe, efficient and effective applications.

Application technology is constantly being advanced to insure that material is applied only to the target area. Continuing

education programs, recognized by both the EPA and the FAA as being some of the finest available, are utilized by the

agricultural aviation community to minimize errors related to human factors. Fly-in clinics to insure that the aircraft's

dispersal system is operating at maximum efficiency and accuracy are conducted on a year round basis. In a nutshell,

this is an industry that, due to its high level of visibility and long-standing scrutiny by the environmental movement, has
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implemented a level of self-policing that is exceeded by none and matched by few. We hope that the EPA will bear this

in mind as it formulates the final permitting process.  
 

Response 

EPA understands many operators may be implementing many permit requirements under other programs or as part of their standard

operating procedures.  EPA developed the PGP under the CWA because of the decision made by the U.S. Sixth Circuit Court of

Appeals in National Cotton Council of America v. EPA.  EPA developed this permit to implement the CWA in a manner that does

not interfere with FIFRA implementation yet still meets the Court’s decision requiring NPDES permits for certain discharges from

the application of pesticides to waters of the United States.  EPA intends and expects that the PGP may minimize unnecessary

discharges of pesticides to the aquatic environment.  Reduced discharges of these pesticides to surface waters may be associated

with a variety of benefits, including human health improvements, increased recreational opportunities, and improved ecosystem

functions.  Please refer to PGP Comment Response Approach Essay for further information.

 

Comment ID 331.1.001.025

Author Name: Rauscher Kenneth

Organization: Michigan Department of Agriculture (MDA)

In closing, MDA is willing to work toward the common goal of protecting human health, the environment and wildlife

from adverse effects associated with pesticide applications. However, MDA does not support 2 parallel regulatory

programs with differing standards that conflict or contrast and in effect disrupt both environmental and pesticide

regulatory control programs. 
 

Response 

Please refer to PGP Comment Response Approach Essay.

 

Comment ID 334.1.001.004

Author Name: Wogsland Dan

Organization: North Dakota Grain Growers Association (NDGGA)

NDGGA urges EPA to write a rule that is readily understandable by pesticide applicators. One of the greatest concerns

in the agricultural industry is the fear that the NPDES rule will be extremely complicated, difficult to understand, and will

open applicators up to undue compliance issues. Ag producers applying pesticides directly to navigable waters of the

US want to comply with the rule; that said writing a rule that is understandable is the first step in accomplishing

compliance.  
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Response 

Please refer to PGP Comment Response Approach Essay.

 

Comment ID 334.1.001.008

Author Name: Wogsland Dan

Organization: North Dakota Grain Growers Association (NDGGA)

As stated before, the North Dakota Grain Growers Association feels the NPDES permitting process can have serious

impacts on the agriculture industry. It is imperative that EPA implement an NPDES permitting process that is "user

friendly" to encourage compliance.  
 

Response 

Clean Water Act exemptions still apply and no permit will be required for discharges from agricultural runoff or irrigation return

flows.  EPA has been working closely with states and other stakeholders since the Court’s decision to be responsive and provide

outreach in developing the PGP.  Please refer to PGP Comment Response Approach Essay for further information.

 

Comment ID 360.1.001.004

Author Name: Diehl Ted

Organization: North Side Canal Company, Ltd.

FIFRA. The FIFRA label ensures that the environment is protected. We apply herbicides using the FIFRA label as our

standard.  The NPDES General Permit will not improve the environment beyond what we have been doing under the

FIFRA label.  
 

Response 

Please refer to PGP Comment Response Approach Essay.

 

Comment ID 362.001.004

Author Name: Stewart Tim

Organization: Four Seasons at Chester Condominium

We ask that your legislation be made simple and effective.  Then we can implement it with competent consulting
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assistance at a fair price.  
 

Response 

EPA has been working closely with states and other stakeholders since the Court’s decision to be responsive and provide outreach

in developing the PGP.  Please refer to PGP Comment Response Approach Essay for further information.

 

Comment ID 374.001.002

Author Name: Hogan Leland

Organization: Utah Farm Bureau Federation (UFBF)

1. Utah Farm Bureau believes that the best way to achieve success in meeting water quality goals and standards is

through non-regulatory, voluntary, incentive-based approaches. Utah Farm Bureau has been pioneer in implementing

voluntary programs and partnering with the Utah Division of Water Quality and Utah Department of Agriculture. For

nearly 20 years, Farm Bureau has been involved with the Utah Partners for Conservation and Development proactively

addressing the state's non-point pollution concerns. This partnership has achieved tremendous success in our work

with animal feeding operations (AFOs) controlling actual and potential pollution sources through voluntary, incentive-

based programs and approaches. We believe that our farmers and ranchers who have voluntarily cooperated to

implement Best Management Practices to comply with water quality rules and laws should be rewarded, not penalized

with more burdensome regulation. 
 

Response 

Please refer to PGP Comment Response Approach Essay.

 

Comment ID 377.1.001.004

Author Name: Stine James

Organization: National Rural Electric Cooperative Association (NRECA)

NRECA also agrees with EPA's decision to craft narrative requirements and best management practices rather than

numerical standards. However, there are a number of issues we would like to bring to EPA's attention which could

cause problems when the general permit is applied to typical operations conducted by electrical distribution companies

and electric generating companies. 
 

Response 

EPA acknowledges the comment and thanks the commenter for their support.
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Comment ID 379.1.001.031

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

The DFW feels that EPA has done quite a fine job in crafting a draft general NPDES permit for aquatic pesticide use,

that is if one must somehow develop and impose such a permit.  Much to the credit of EPA staff in the Office of Water

(OW), EPA has apparently listened hard and well to state water resource regulatory personnel, and to a host of aquatic

pesticide end users whether in public agencies or the private sector, along with having valuable assistance from their

EPA colleagues in the Office of Pesticide Programs (OPP).  This has seemingly resulted for what is now being

proposed for new regulatory burdens upon aquatic pesticide users in a set of regulations that are probably about as

practicable and workable as things can be done to try to minimize such regulatory burdens, and thereby not unduly

diminish the benefits that judicious aquatic pesticide use provides. And in so doing, Office of Water personnel also

simultaneously have to look over their shoulders to ensure that full compliance with the Clean Water Act is also

achieved, which we trust that EPA thinks they've now also accomplished in their draft general permit.  In regard to why,

when, where and how aquatic pesticides must be used, Office of Water staff had quite a learning curve to climb starting

about a year ago, and to date they've done quite a commendable job in their having learned a lot that they need to

know.  However, via this public commenting exercise, Office of Water staff will undoubtedly now be exposed to

considerably more information or insights regarding aquatic pesticide use that they also need to know about, and then

somehow accommodate.  The DFW also wants to reiterate that despite EPA having seemingly done a very fine job to

date with what EPA has now been forced to do courtesy of the federal courts, no matter how well this will end-up being

done by EPA the outcomes will still involve a lot of seemingly unnecessary costs and labors for many parties, all for

seemingly little gain.

 

The DFW was privileged and honored to have been asked by EPA early last summer to assist with what the agency

needed to know regarding aquatic pesticide use patterns and practices. The Delaware Mosquito Control Section

organized and hosted on June 30, 2009 at a location just outside of Dover an all-day workshop for EPA personnel from

their Washington or Arlington headquarters. Representatives from the DFW's Wildlife and Fisheries Sections also

participated; a spokesperson from the Delaware Dept. of Agriculture discussed how FIFRA is implemented in Delaware,

along with pertinent state-level pesticide use regulations; and a spokesperson from the DWR's NPDES Program also

shared some insights (and concerns).  The DFW's portion of the workshop consisted of a series of Power Point

presentations focused upon mosquito control insecticide use practices (for both larvicides and adulticides); the use of

aquatic herbicides for control of invasive Phragmites (reed grass) in our coastal wetlands; the use of aquatic herbicides

and algaecides for control of undesirable submerged aquatic vegetation (SAV) and algae in our state-owned millponds;

and the use of piscicides for management of fish community compositions.  The workshop ended with a field tour of

Mosquito Control's downstate operational field headquarters. The head of the Delaware Mosquito Control Section has

also been an active participant in the EPA/State NPDES Permit Workgroup since its inception in August, 2009,

attending the Workgroup's 2 national meetings in Kansas City (in late September, 2009) and Dallas (in mid-January,

2010), and participating in the Workgroup's bi¬weekly national conference calls. The DFW much appreciates these

opportunities to interact and share with EPA why we must use our aquatic pesticide products, and how we go about

making judicious use of these management tools.  
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Response 

EPA acknowledges the comment and thanks the commenter for their support.

 

Comment ID 379.1.001.048

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

In regard to mosquitocide presence in the water column or aquatic sediments following operational spraying, whether

this be for larvicides or adulticides, and in relation to whatever numeric Water Quality Standards (WQS) might exist for

mosquitocide products, over the past several months the American Mosquito Control Association (AMCA) has

submitted to EPA whatever empirical data are readily available for post-spray concentrations of mosquitocides (or for

their metabolites or degradates) following operational applications, in order to help EPA make some determinations or

decisions in the agency's crafting its draft general permit.  While such data are admittedly not as numerous as one

might like, and while WQS are also lacking for many mosquitocide products, nonetheless we understand that almost all

of what was provided to and reviewed by EPA indicates no major or even minor problems in terms of WQS

exceedances following operational mosquito control applications.  These operational data thus go a long way in helping

validate the effectiveness of FIFRA for water quality protection (at least relative to mosquitocides), which under FIFRA

has been realized or achieved in practicable, workable, reasonable manner.  And this comes on top of the copious

testing and modeling data submitted by the product registrants themselves (as part of the FIFRA science-based product

registration process), pertinent to a pesticide's aquatic concentrations when applied at different rates under different

conditions.  
 

Response 

EPA acknowledges the comment.  The CWA and FIFRA requirements operate independently of each other.  The NPDES pesticides

general permit will not override or conflict with any existing FIFRA labeling requirements, but does have additional requirements

for pesticide applications to meet applicable CWA regulatory and statutory requirements, such as meeting technology-based

effluent limitations and water quality-based standards.  EPA developed this permit to implement the CWA in a manner that does not

interfere with FIFRA implementation yet still meets the Court’s decision requiring NPDES permits for certain discharges from the

application of pesticides to waters of the United States.  EPA intends and expects that the PGP may minimize unnecessary

discharges of pesticides to the aquatic environment.  Reduced discharges of these pesticides to surface waters may be associated

with a variety of benefits, including human health improvements, increased recreational opportunities, and improved ecosystem

functions.  Please refer to PGP Comment Response Approach Essay for further information.

 

Comment ID 379.1.001.058

Author Name: O' Mara Collin
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Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

3) Performance or compliance requirements - do not expand or increase such beyond what's presently proposed!

 

We do not want to see what is presently contemplated by EPA to constitute performance or compliance requirements

for specific aspects of the general permit be expanded or increased beyond what is presently proposed. In particular

any information required to be provided when filing a NOI should not become more than what's presently proposed; any

tasks or requirements for Technology-based Effluent Limitations (TBELs) should not go beyond what is associated with

a profession's specific Best Management Practices (BMPs), which in turn are part of a profession's taking an Integrated

Pest Management (IPM) approach; any tasks or activities for site monitoring should not become more than what's

presently proposed, and in particular no ambient water quality monitoring tasks should be added; the contents for the

PDMP in terms of scope or detail should not be expanded or increased beyond what's presently proposed; and the

annual reporting requirements should not be expanded or increased beyond what's presently proposed.  All of this will

be plenty challenging to comply with "as is" per the draft permit, so we urge EPA not to make an already potentially

heavy burden for aquatic pesticide users even worse.

 
 

Response 

EPA acknowledges the commenter’s suggestion not to expand or increase the requirements in the proposed PGP.  Overall, EPA has

not expanded or increased the requirements, except for information required in the NOI.   

 

Comment ID 439.1.001.014

Author Name: Ferguson Joseph

Organization: DeAngelo Brothers, Inc.

Because it seems highly unlikely that the sweeping changes in the regulation of pesticide applications contemplated by

the NPDES PGP can be finalized and implemented on a nationwide basis by the court-imposed deadline of April 9,

2011, DBI suggests that the EPA immediately make the court aware that it is unlikely that the deadline can be met and

request that the court extend that deadline. Moreover, DBI suggests that the EPA also consider a phased-in regimen of

regulations including appropriate safe harbor provisions with respect to the requirements of the NPDES PGP in order to

allow commercial applicators and property owners to take all the steps necessary to comply with the myriad

requirements contemplated by the NPDES PGP without placing themselves in immediate and severe legal jeopardy.  
 

Response 

EPA recognizes the commenter’s concern.  EPA requested and was granted an extension by the Sixth Circuit Court from April 9,

2011 to October 31, 2011.  Therefore, permits will be required for pesticides discharges to U.S. Waters beginning October 31, 2011.

 EPA has been working closely with states to ensure that the states issue their permit on time and provide opportunity for Operators

to take necessary steps to ensure compliance with permit terms prior to the effective date of those terms. On April 1, 2011, EPA

PGP Responses to Comments                                                                                                                                                  Approach

41010/31/2011 04:04 PM EDT



 

published a draft final copy of its PGP that is complete except for any additional terms that were to come out of completion of ESA

consultation. One of the reasons EPA published that version of the permit was to provide a template for states to develop their own

NPDES permits.  

 

Comment ID 460.1.001.001

Author Name: Claff Roger

Organization: American Petroleum Institute (API)

The PGP requires operators and applicators to prepare and follow an Integrated Pest Management Plan (IPMP) and a

Pesticide Discharge Management Plan (PDMP), along with an annual report and additional recordkeeping. State

pesticide certification processes, however, already provide strong assurance that pest management substances are

properly applied by qualified applicators. Pesticide manufacturers are further regulated and as mandated by FIFRA

provide significant detail in labeling and technical literature. Given that these regulations, as well as state accreditation

and certification programs, are already enforced, API recommends the PGP be streamlined and made less burdensome

to the regulated community. 
 

Response 

Please refer to PGP Comment Response Approach Essay.

 

Comment ID 469.1.001.003

Author Name: Frank Matthew

Organization: Wisconsin Department of Natural Resources (DNR)

The proposed permit covers four application patterns. For ease of use, it may make sense to split the permit into two

separate permits. We are in favor of having more applications covered under one of two general permits so that we

would not be issuing individual permits to applicators. One permit would cover aquatic application and the other one

would cover forest canopy pest control. This work load is substantial and we need to reduce the effort where ever

possible. 
 

Response 

The PGP applies only in those areas where EPA is the permitting authority and represents EPA’s best professional judgment about

what is required to meet the requirements of the CWA in those areas.  EPA has determined that the approach in the PGP is

appropriate for the geographic areas for which the Agency is the permitting authority.  EPA believes the use patterns included in the

PGP would encompass the majority of pesticide applications that would result in point source discharges to Waters of the United

States and generally represent the use patterns intended to be addressed by the 2006 rule that is now vacated.  The Agency expects
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very small number of entities needing an NPDES individual permit for pesticide discharges.  However, states have flexibility and

can use differing approaches per the needs and uses in their covered areas.  See response to Comment ID 315.1.001.021 for more

information.

 

Comment ID 478.1.001.004

Author Name: Stieren Terry

Organization: Minnesota Agricultural Aircraft Association (MAAA)

If the NPDES permit program is to be workable, the permit regulations must be easily understood by the applicators and

"operators" utilizing vegetation control products, and regulated areas must be identifiable to lay persons in the field. 
 

Response 

Please refer to PGP Comment Response Approach Essay and see www.epa.gov/npdes/pesticides for links to EPA’s latest guidance

on regulations concerning Waters of the U.S., impaired waters in the U.S., and Tier 3 waters in geographic areas covered under this

permit.  Operators may also contact their EPA Region offices or State water agencies for further assistance. 

 

Comment ID 481.1.001.002

Author Name: Snyder Rodney

Organization: Pesticide Policy Coalition

Before that day comes, the PPC believes EPA and the states have much work to do to tailor their PGPs into workable,

affordable, and legally-defensible permits. Providing consistency with the requirements of product labels and reducing

needless paperwork and legal traps that antipesticide activists can exploit would be important steps in the right

direction. 
 

Response 

Please refer to PGP Comment Response Approach Essay.

 

Comment ID 483.1.001.003

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

We appreciate the openness with which EPA communicated with the public and CLA during the year-long period in
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which EPA worked to develop this draft National Pollutant Discharge Elimination System ("NPDES") general permit.

This provided insight into the Agency's thinking as the permit was being developed and allowed us to provide input on

demographics, various water policy considerations, and the potential economic and operational impacts of such a

permit. We look forward to our continued interaction as the permit is finalized and implemented.  
 

Response 

EPA acknowledges the comment and thanks the commenter for their support.

 

Comment ID 488.1.001.008

Author Name: Cadman Sollie

Organization: Wyoming Weed and Pest Council

As a general rule of thumb, we believe the permitting process was not developed with the interests of controlling

invasive species or protecting human health. We implore the EPA to reconsider the basic requirements of the permit

without extending the requirements beyond the scope or need of the process. 
 

Response 

Please refer to PGP Comment Response Approach Essay.

 

Comment ID 494.1.001.016

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

We believe each user group must determine for itself if the conditions of its pesticide applications would be subject to

the CWA and warrant their seeking PGP protection (and accompanying compliance obligations). EPA has stated that

neither the statutory exemptions for irrigation return flow and agricultural stormwater, nor off-target spray drift, are

subject to the Agency's CWA permitting. With hundreds of different terrestrial pesticide uses, each likely having different

factors to consider (location, application technique, planning, avoidance precautions, etc.), how sectors other than

agriculture could be affected by the 6th Circuit's decision is likely unknown at this time. 
 

Response 

EPA confirms that no permit will be required for discharges from agricultural runoff or irrigation return flows, both of which are

exempt from permitting under the Clean Water Act. This permit also will not cover 1) non-target spray drift, or 2) discharges of

pesticides to waterbodies that are impaired for that pesticide.  Operators should carefully read each part of the permit to assess
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whether or what portion of the requirements in each part may apply to their activities.  As discussed in Part III of the fact sheet, the

permit establishes different requirements for different types of pesticide use patterns, different types of Operators, and different

sizes of areas treated and managed for the control of pests.

 

Please see response to Comment ID 234.1.001.007 for information regarding burden and cost estimates for the regulated

community.

 

Comment ID 494.1.001.026

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

Furthermore, IPM is a process for decision making on a pesticide use that occurs before permit issuance and, as such,

EPA has no legal authority to impose the PGP where IPM considerations result in no pesticide discharge. The activity

on which technology-based practices and procedures can be imposed under the PGP is the activity that results in a

pesticide discharge. Thus, decision making prior to application is not an NPDES permitted activity. At a minimum, the

Agency should clarify that none of the PGP requirements for technology-based controls, recordkeeping, surveillance

and reporting is applicable if operators ultimately choose not to apply pesticides. The extensive documentation the PGP

would require of the IPM decision making process, and the potential CWA penalties (and citizen suits) that could

accompany untimely and insufficiently-detailed documentation, would not apply if biological or mechanical pest control

mechanisms are chosen.  
 

Response 

As a result of the 6th Circuit Court’s 2009 decision, discharges to waters of the U.S. from the application of (1) biological

pesticides, and (2) chemical pesticides that leave a residue require a permit under the Clean Water Act. EPA clarifies that the PGP

applies only in geographic areas where EPA remains the NPDES-permitting authority, and that an NPDES permit (and permit

terms) will only be required if a pesticide application results in a discharge of pollutants to a water of the U.S.

 

Comment ID 521.1.001.003

Author Name: Cswercko Courtney

Organization: Iowa Department of Natural Resources (IDNR)

Neither the PGP nor the fact sheet discusses pesticide adjuvants or synergists. Our stakeholders have let us know that

adjuvants and synergists are often added to aquatic pesticides to make them more effective, and we are concerned

about the effects of these chemicals on WOUS. As many pesticide usages covered by the draft PGP never occur

without the use of adjuvants and synergists, we believe that these chemicals must be discussed in the fact sheet and

should be mentioned in the PGP. We do not believe that the PGP needs to contain effluent limits for adjuvants and

synergists, but as the use of these chemicals is an integral part of pesticide applications, they need to be acknowledged
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in the fact sheet. 
 

Response 

EPA clarifies that the use of the word “pesticide” as used in the permit and defined in Appendix A of the permit, is intended to refer

to pesticide substances and mixtures as applied, which may include additional materials such as adjuvants and synergists.  Please

see Part 3 of the fact sheet under “Uncertainties with Risk Assessment and Mitigation,” for a discussion of pesticide mixtures.

 

Comment ID 524.1.001.001

Author Name: Hugoson Gene

Organization: Minnesota Department of Agriculture (MDA)

MDA is very concerned that the launch of the PGP will inevitably create questions, confusion and, in the end, frustration

about pesticide regulation in the context of an NPDES permit, and about pesticide regulation in general. Persons who

understand and comply with current pesticide regulations under FIFRA and applicable state pesticide laws will now be

faced with regulation under the Clean Water Act, representing a new and entirely different set of regulations. The legal

application of certain pesticides with beneficial uses under FIFRA will now require a permit under the Clean Water Act

due to its court -determined status as a pollutant.  
 

Response 

EPA acknowledges the comment.  Please refer to PGP Comment Response Approach Essay.

 

Comment ID 532.001.001

Author Name: Wagner K.

Organization:  

I am a water resource management professional, but I am not a pesticide applicator. I do provide permitting services, so

the proposed regulatory program for pesticide application under NPDES might positively impact my business. Yet I

write to inform you that this program, as laid out on the EPA website, creates more problems than it solves. While I

realize that this is a court mandated effort, not something the EPA felt was necessary, there are good reasons why this

program should not be implemented at all. If it must be promulgated, I urge you to reconsider the format for this

program. 
 

Response 

EPA acknowledges the comment.
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Comment ID 532.001.004

Author Name: Wagner K.

Organization:  

Standardization of permitting programs seems to be a never ending desire of government, but if I have learned anything

in 34 years of environmental management, it is that one size does not fit all. Approaches used in the south are not

applicable in the north and vice versa for a variety of reasons that make sense when one takes the time to understand

the fine points of herbicide use and the resources to which they are applied. Management in arid areas is very different

than in wet regions. Creating a specific program to govern herbicides will therefore generate inconsistencies and

contradictions, while deriving a generic program (which is what I perceive in the proposed NPDES program) will lack

guidance appropriate for each state without a companion state program. Where the state program exists, the federal

oversight is not needed. Where a state program is not present, the federal program as outlined does not seem like an

adequate substitute. 
 

Response 

Due to the wide range of pesticide products and applications covered by this permit, EPA has incorporated flexibility into the PGP’s

requirements and expects operators to exercise best professional judgment.  The PGP only applies to areas where EPA is the

NPDES permitting authority; the remaining States will be responsible for developing and implementing their own pesticide permits.

See www.epa.gov/npdes/pesticides for more information.

 

Comment ID 570.1.001.003

Author Name: Layne Carlton

Organization: Aquatic Ecosystem Restoration Foundation (AERF)

The AERF believes that the PGP, as it applies to the 6th circuit decision, does not go far enough in regards to biological

pesticides. The Office of Water (OW) chose to use the definition of biological pesticides as found in the Federal

Insecticide, Fungicide and Rodenticide Act, as Amended (FIFRA). The court indicated that "Adding biological pesticides

to water undeniably alters its biological integrity." Thus biological pesticides constitute "biological material" under the

Clean Water Act (CWA) and would require an NPDES permit. By opting to adhere to the FIFRA definition, OW shows a

bias to those biological pesticides that actually receive intense scrutiny and regulation while by omission allowing the

use of other biological pest control methods without regulation. The use of fish, such as mosquito fish and grass carp,

are unregulated; and the use of insects may continue without so much as a passing glance at NPDES. Grass carp, for

example can have devastating consequences on aquatic ecosystems because the animals are not considered selective

in their choice of what to eat by any means. Companies that have chosen to register their FIFRA defined biological

pesticides are therefore put at a competitive disadvantage by the same Agency in a different program. Products that

have been determined to have no unreasonable adverse effect on the environment are pitted against a variety of
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essentially unregistered biologicals who escape regulation by a stroke of the EPA pen. 
 

Response 

EPA disagrees with commenter that other biological pest control methods, such as mosquito fish and grass carp, should be included

in the PGP definition of “biological pesticides” and that by doing so, EPA is placing companies that use these registered biological

pesticides at a competitive disadvantage over those that use other biological pest control methods.  EPA is defining the term

“biological pesticide” in the PGP consistent with how the Agency’s Office of Pesticide Programs regulates biopesticides.  EPA

regulations at 40 CFR 152.3 define biological control agent as, "any living organism applied to or introduced into the environment

that is intended to function as a pesticide against another organism declared to be a pest by the Administrator."  40 CFR 152.20

exempts most biological control agents from FIFRA requirements.  The biological control agents that not exempted are: "(i)

eucaryotic microorganisms, including protozoa, algae and fungi; (ii) procaryotic microorganisms, including bacteria, and (iii)

viruses." 40 CFR 152.20(a)(3).  Additionally, plant-incorporated protectants (genetically modified plants that have a pesticidal

effect) are also not exempt.  40 CFR 152.20(a)(4).  Fish, such as mosquito fish and grass carp, are biological control agents that are

exempted from FIFRA requirements.  As such, EPA is excluding these pest control methods from the definition of biological

pesticides consistent with EPA’s existing understanding of the term.

 

Comment ID 598-cp.001.003

Author Name: Solum Dean

Organization: Airborne Custom Spray Inc.

We already comply with the many safety requirements issued by the Federal Aviation Administration (FAA), FIFRA,

Pesticide labels, and many state and local health and Agricultural departments regulating aerial pesticide applications.

Our technologies set in place to ensure proper and safe applications include smokers, and half-boom shutoffs, GPS

recording and swathing computers and many other technologies. Many years of experience are employed to provide

the techniques and skills needed for these services. I suggest that these permits be implemented by existing mosquito

control districts. They already have the personnel and the equipment need to comply with these permits. 
 

Response 

EPA acknowledges the commenter’s concerns regarding the administrative requirements in the proposed permit.  The final PGP

distinguishes between the responsibilities of decision-makers and applicators, as well as large and small entities.  Certain Decision-

makers (i.e., Federal and state agencies, other types of entities with a specific responsibility to control pests, and other entities that

apply pesticides in excess of specified annual treatment area thresholds) are required to also submit a Notice of Intent (NOI) to

obtain authorization to discharge and implement pest management options to reduce the discharge of pesticides to Waters of the

United States.  Certain large Decision-makers must also develop a Pesticide Discharge Management Plan (PDMP), submit annual

reports, and maintain detailed records.  Certain small Decision-makers are required to complete a pesticide discharge evaluation

worksheet for each pesticide application (in lieu of the more comprehensive PDMP), an annual report, and detailed recordkeeping.
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Comment ID 603.001.002

Author Name: Heymann L.

Organization:  

But the bottom line here is that nobody knows if all this paperwork WILL PREVENT THE WATER FROM GETTING IN

CONTACT WITH SOME CHEMICALS!

 

If the answer to this question is "YES" I will be the first one to accept the new rules. If the answer is "NO", then I

wonder, is this entire burden only for the MONEY? Is it just in order to charge some fees for the NOI and accumulate

some tons of paper (17 reams = 1 tree)?

 

If the amount of chemicals contained in the US waters today is going to be the same after the rule takes effect, what is

the rule for? 
 

Response 

The approval of market availability and uses of pesticides are regulated under FIFRA and are outside the scope of this permit.

However, for those pesticides approved under FIFRA for contact with water, NPDES permits will regulate discharges to waters of

the U.S. that result from their applications under the CWA.  EPA is not charging fees for its pesticide permitting, and NOIs will be

filed electronically using an electronic database EPA is developing. EPA intends and expects that the PGP may minimize

unnecessary discharges of pesticides to the aquatic environment.  Reduced discharges of these pesticides to surface waters may be

associated with a variety of benefits, including human health improvements, increased recreational opportunities, and improved

ecosystem functions.  

 

Comment ID 612.1.001.002

Author Name: Levin Martin

Organization: Stern Shapiro Weissberg & Garin LLP

The permit can and should do more to drive pest control technology toward safer, available alternatives to pesticides. 
 

Response 

See response to Comment ID 468.1.001.008.

 

Comment ID 614.1.001.003
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Author Name: Mann Joseph

Organization: National Environmental Law Center (NELC)

Commentors acknowledge that, as EPA notes, discharges of aquatic pesticides are different from typical NPDES

discharges in certain qualitative ways: they "can be highly intermittent," of "short duration," "highly variable," and "from

many different locations," among other things.  Fact Sheet at 30.  Because of these differences, EPA has taken a

fundamentally different approach to these discharges.  The draft permit eschews many of the more integral permit

protections described above in favor of an amorphous control scheme based largely on indeterminate "best

management practices" and unenforceable planning requirements.  As helpful as these provisions may be, this

approach is - all things considered - likely to be less protective of water quality than permits that require significant

pollutant reductions before discharge, and that allow for clear-cut enforcement afterwards.

 

Moreover, discharges of aquatic pesticides do share other important qualitative attributes with discharges from larger

stationary sources.  Like pollutants discharged from factories, aquatic pesticides can cause (and have caused)

significant environmental harm.  In the Headwaters case, a single application of chemical herbicide to control aquatic

weeds killed over 92,000 juvenile steelhead trout along a five-mile stretch in Bear Creek, a tributary to the famous

Rogue River fishery in Oregon.  See Headwaters, Inc. v. Talent Irrigation Dist., 243 F.3d 526, 528 (9th Cir. 2001). The

spraying of carbaryl to control populations of burrowing shrimp in Washington's Willapa Bay and Grays Harbor has

killed millions of fish and crab since the 1960s, including endangered Chinook salmon.[ FN 1] See U.S. National Marine

Fisheries Service ("NMFS"), ESA Section 7 Consultation Biological Opinion re: EPA Registration of Pesticides

Containing Carbaryl, Carbofuran, and Methomyl (Apr. 20, 2009), pp. 373-79, available at http://www.nmfs.noaa.gov/pr/

pdfs/carbamate.pdf.  And, as EPA apparently concedes, the concurrent regulation of pesticides under the Federal

Insecticide, Fungicide and Rodenticide Act ("FIFRA") does not guarantee that water quality standards are maintained

where such pesticides are applied to water. See Fact Sheet at 79-83; see also Comments of California Regional Water

Quality Control Board, San Francisco Bay Region (Oct. 8, 2003), p. 1  ("Numerous scientific studies have demonstrated

that use of some registered pesticides in accordance with [FIFRA] requirements may cause lethal or serious non-lethal

effects on aquatic species.") (emphasis added), available at www.regulations.gov (EPA-HQ-OW¬2003-0063-0346).[FN

2]

 

In light of these risks, and in an effort to at least partially compensate for the absence of the substantive protections

typically included in an NPDES permit (which EPA believes are infeasible in the context of aquatic pesticide

applications), Commentors urge EPA to strengthen the draft permit in certain significant respects.  In particular, we

believe that the draft permit must:

 

1	Require the use of the least toxic alternative to pesticide use in all cases;

 

2	Ensure that some form of water quality monitoring is performed after pesticide applications in all cases; and

 

3	Allow for the highest level of public involvement at all stages of the permit development and enforcement processes.

 

Implementation of this third principle will be especially important in preventing harm, as it will help ensure that the two

preceding principles will be implemented in a meaningful fashion. People are understandably concerned when toxic

substances are used in areas where they and their families live, work, and play.  Commentors believe that pesticide
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application permits should guarantee that as much information as possible about specific applications is provided to

concerned citizens before pesticides are used, should give the interested public the right to provide input about the

feasibility of using non-toxic alternatives, and should require the development of robust monitoring data regarding

pesticide applications so that meaningful decisions may be made as to whether these discharges should be allowed to

continue.

 

[FN 1] Obviously, there are other examples.  As Commentors expect that EPA will be hearing about them in other

comments, we will not belabor the point here.

 

[FN 2] Even if EPA is correct in estimating that most ecological damage is caused by runoff from terrestrial pesticide

use, the fact remains that FIFRA is supposed to account for all uses and ecological risks, and yet we see widespread

impairment of surface waters from pesticide use.  
 

Response 

Please see response to Comment ID 337.1.001.007 regarding water quality monitoring, and Comment ID 837.1.001.004 and the

PGP Comment Response Approach Essay regarding EPA’s involvement of stakeholders.

 

Comment ID 614.1.001.005

Author Name: Mann Joseph

Organization: National Environmental Law Center (NELC)

Lastly, Commentors acknowledge that it may take some time for EPA (or pesticide applicators) to get up to speed on

the complexities of this new system, and that a full panoply of protective standards regulating aquatic pesticides may

well not be in place as of the issuance of EPA's final permit.  The general permit is merely the first step in a long-term,

iterative process towards the development of a comprehensive program, one that will likely be informed by the

experiences among the states as well as further input from applicators and the public.  Even at this incipient stage,

however, it is important that EPA put its best foot forward.  
 

Response 

EPA acknowledges the comment, and expects that information collected through implementation of the PGP will inform future

permit decisions.

 

Comment ID 618.1.001.002

Author Name: Bracht Gary

Organization: North Dakota Department of Health (NDDH)
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It is our belief that EPA should have been more aggressive in pursuing a solution which incorporates the best aspects

of both the NPDES and FIFRA programs into one program with the intent of improving environmental protection and

minimize implementation costs.  Instead of moving forward with the 2006 Final CWA Pesticides Rule (challenged in all

10 Circuit Court of Appeals) EPA should have done their homework and worked with FIFRA on a joint effort that takes

into account both Federal Acts and worked toward a common sense solution that addresses the subject of adding

pesticides to waters of the U.S.  Even after the Sixth Circuit Court ruling on 2006 Pesticide Rule, there should have

been better communication and cooperation between EPA and FIFRA on working toward a compromise to NPDES

permitting that meets the intent of the Circuit Court ruling.    
 

Response 

The 6th Circuit Court decision requires NPDES permits for pesticide discharges, therefore, EPA had no ability to decide against

issuing a permit.  EPA’s Office of Water has worked extensively with its Office of Pesticide Programs, however, as well as with

stakeholders, in order to incorporate FIFRA in developing the PGP.

 

Comment ID 622.1.001.014

Author Name: Semanko Norman

Organization: Idaho Water Users Association (IWUA)

Similar to the comments above regarding Part 2.1, the terms "lowest amount to effectively  control the pest", "regular

maintenance activities", "proper operating condition", and "on a  regular basis" are open to interpretation. This ambiguity

makes the possibility of third-party  lawsuits by environmental groups foreseeable. To address these concerns and

provide more  certainty for the regulated community, IWUA suggests that the FIFRA-related requirements be  utilized in

the PGP or, alternatively, that said requirements be presumed as sufficient, with the  burden to demonstrate otherwise

placed on EPA or any third-party seeking to impose additional  or more stringent requirements in any particular case.   
 

Response 

EPA has modified the language regarding effluent limitations in the final permit (Part 2) such that it now reads, “Use only the

amount of pesticide and frequency of pesticide application necessary to control the target pest […]”  EPA’s intent regarding this

section is to minimize pesticide application discharges to Waters of the United States while incorporating flexibility necessary for

Operators to use best professional judgment to effectively manage target pests.

 

Comment ID 626.1.001.008

Author Name: Latham Mark

Organization: Manatee County (FL) Mosquito Control District
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General Comment 5 - General Permits: For many reasons, the Manatee County MCD feels that the EPA made the

"right choice" by creating a General NPDES permit as opposed to an Individual permit and also by extending the permit

duration from just 1 year to the EPA proposed 5 years. These 2 proposals will make the permitting process more

efficient and will not have any corollary negative environmental impacts. 
 

Response 

EPA acknowledges the comment and thanks the commenter for their support.

 

Comment ID 626.1.001.020

Author Name: Latham Mark

Organization: Manatee County (FL) Mosquito Control District

The EPA should not waiver from the proposed usage of TBEL and WQBEL water quality analysis in lieu of ambient

water quality analysis. The use of TBEL and WQBEL is not only scientifically reasonable, but also financially prudent

and an absolute necessity for the vitality of this MCD plus virtually every other MCD in the US. 
 

Response 

EPA acknowledges the comment and thanks the commenter for their support.

 

Comment ID 638-cp.001.005

Author Name: Daily Mark

Organization: Idaho Aquaculture Association,  Inc. (IAA)

Finally, we believe that entities that already report chemical use on their current NPDES permits should be allowed to

continue to operate under the current permit instead of the proposed draft general pesticide permit, particularly in those

instances where the current permit is not scheduled to be renewed until after the 2011 implementation date for this

permit. 
 

Response 

Discharges currently covered under an NPDES permit, covered by a permit within the past five years prior to the effective date of

this permit which established site-specific numeric water quality-based limitations; or from activities where the associated NPDES

permit has been or is in the process of being denied, terminated, or revoked by EPA (although this last provision does not apply to

the routine reissuance of permits every five years) are ineligible for coverage under this permit.  See Part 1.1.2.3 of the permit and
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fact sheet.

 

Comment ID 639.1.001.002

Author Name: Somody Carol

Organization: Syngenta Crop Protection, Inc.

1) Ensure that the Pesticide General Permit and all state permits take effect at the same time. This may require an

extension of the deadline, or a phased approach with some requirements taking effect in 2011 and others in

subsequent years. 
 

Response 

Refer to response to Comment ID 439.1.001.014.

 

Comment ID 639.1.001.009

Author Name: Somody Carol

Organization: Syngenta Crop Protection, Inc.

8) Omit all pesticides in the appendices that do not have labels for the four uses covered under the Pesticide General

Permit 
 

Response 

EPA thanks the commenter for this suggestion.  The list of pesticides in the appendices of the PGP is intended to be comprehensive,

not intended to imply the pesticides’ use under the four use patterns covered under the PGP.  The universe of pesticides that could

result in the need for an NPDES permit is larger than those that would be covered under EPA’s PGP. 

 

Comment ID 649.1.001.002

Author Name: Rubin Katherine

Organization: Los Angeles Department of Water and Power (LADWP), City of Los Angeles, California

LADWP supports the proposed use of narrative requirements and best management practices  (BMPs), as opposed to

numeric standards. This is a sound strategy in light of the logistical  burden for regulating the routine use of pesticides

by thousands of entities across the country. BMPs, in concert with adherence to FIFRA labels, will result in appropriate,

targeted pesticide usage, thus minimizing applications and providing water quality protection. LADWP is also in
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agreement with the tiered application area framework.   
 

Response 

EPA acknowledges the comment and thanks the commenter for their support.

 

Comment ID 658.1.001.005

Author Name: Keppen Dan

Organization: Family Farm Alliance

Likelihood of EPA and States meeting April 92011 deadline; legal risks to operators  

 

What is EPA's and states' contingency plan if the permits aren't operational? How are operators (applicators and

decision-making organizations) expected to continue their work if their protections under the 2006 EPA rule disappear

on April 9, 2011? How are these organizations expected to plan between now and then? EPA and the Obama

administration should approach the 6th Circuit now and get its approval for an additional stay should the April 9, 2011

deadline be missed by EPA or state agencies.   
 

Response 

Refer to response to Comment ID 439.1.001.014.

 

Comment ID 668.1.001.001

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

The MCD believes that pesticide applications by farmers and ranchers should not generally be subject to the CWA or to

EPA's proposed NPDES general permit for point-source applications, and provides these comments to support its

position. 
 

Response 

EPA developed the PGP under the CWA because of the decision made by the U.S. Sixth Circuit Court of Appeals in National

Cotton Council of America v. EPA.  EPA developed the PGP to implement the CWA in a manner that does not interfere with

FIFRA implementation yet still meets the Court’s decision requiring NPDES permits for certain discharges from the application of

pesticides to waters of the United States.  Clean Water Act exemptions still apply and no permit will be required for discharges

from agricultural runoff or irrigation return flows.
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Comment ID 685.1.001.001

Author Name: Musa Christine

Organization: Warren County Mosquito Extermination Commission (WCMEC), New Jersey

EPA states that it assumes for the purpose of this permit that all applications of chemicals results in residues. This is

not supported by scientific documentation. It is extremely unreasonable to have the entire premise of this unwieldy

permit based on an assumption.

SUGGESTION:

The USEPA, during its product registration process, should determine if pesticides applied according to their USEPA

approved label actually do result in residues. Once that is determined, then utilization of such products, if any, that do

leave a residue, would require a permit. 
 

Response 

The 6th Circuit Court defined the types of pesticide discharges that are considered pollutants under the Clean Water Act in its

decision.  EPA clarifies that this definition does apply to breakdown products of pesticides, therefore breakdown products of a

pesticide would be counted as contributing to a pollution load.  The presence of waste, excess, or residue from an applied chemical

pesticide may be function of the specific conditions under which the application occurred; therefore EPA cannot make such site-

specific determination in the registration of a pesticide and therefore includes all chemical pesticide applications as potentially

covered under the PGP.  Further, the process for registering pesticides is outside the scope of this permit.  Also, refer to response to

Comment ID 275.1.001.008.  

 

Comment ID 685.1.001.003

Author Name: Musa Christine

Organization: Warren County Mosquito Extermination Commission (WCMEC), New Jersey

DUPLICATION OF EFFORT AND WASTED RESOURCES:

Applications of pesticides for mosquito control are made utilizing only products which have been registered by the

USEPA under Federal Insecticide, Fungicide, Rodenticide Act (FIFRA), and it has been verified through that registration

process that these products "will perform its intended function without unreasonable adverse effects on the

environment" and "when used in accordance with widespread and commonly recognized practice [the pesticide] will not

generally cause unreasonable adverse effects on the environment" That being said, this entire permit process is at best

a duplication of that which is already provided for under FIFRA and should not apply to any activities covered by FIFRA. 
 

Response 
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Please refer to PGP Comment Response Approach Essay.

 

Comment ID 698.1.001.002

Author Name: Rose Rhedona

Organization: Public Affairs Department,  Tennessee Farm Bureau Federation

As a practical matter, we believe Congress's intent to not regulate pesticide use through NPDES permitting and instead

through state and local programs has worked well. Tennessee's 2010 303(d) list does not contain a single impaired

water from pesticide use. The nature of pesticide application and safety standards through label guidelines make it

highly improbable that actual pollution would exist from proper pesticide applications. 
 

Response 

EPA developed the PGP under the CWA because of the decision made by the U.S. Sixth Circuit Court of Appeals in National

Cotton Council of America v. EPA.  EPA has worked with state authorities in developing the PGP, and has provided for flexibility

in the terms of the permit.  The PGP only applies to areas where EPA is the NPDES permitting authority; the remaining States will

be responsible for developing and implementing their own pesticide permits. Please see www.epa.gov/npdes/pesticides for more

information and links to EPA’s latest guidance on regulations concerning Waters of the U.S., impaired waters in the U.S., and Tier

3 waters in geographic areas covered under this permit.  Operators may also contact their EPA Region offices or State water

agencies for further assistance.

 

Comment ID 712.2.001.005

Author Name: Baus Terry

Organization: Department of Public Works,  City and County of Denver, Colorado

G. An alternative general permit could be written, in full compliance with the requirements of the Clean Water Act, that

presents a lesser regulatory burden. A riskbased approach in contemplation of compliance with FIFRA, state and/or

local requirements is recommended. For example, where management or reporting requirements already exist,

consider carefully whether there is a need to overlay the existing requirements with new federal permit requirements. 
 

Response 

Please refer to PGP Comment Response Approach Essay.

 

Comment ID 779.001.004
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Author Name: Zink G.

Organization:  

I don't believe you are trying to make it impossible to use pesticides, but it doesn't seem like the no action theory has

been thought out that well. The use of pesticides in many cases are the last resort to maintaining an increased

biodiversity. If a plant like Eurasian Milfoil is left to its own devices becase people don't want herbicides used there

could be a nasty chain of events. First the milfoil will displace native vegetation, then the invertebrates that used various

native plants in their exisistance will be gone, then the native fish will suffer, and finally human enjoyment of the water

suffers. There are certain herbicides that can selectively target non-native plants while maintaining high biodiversity. 
 

Response 

EPA intended the inclusion of the “no action” option within pest management options in the PGP to be only a consideration for the

operator.  EPA expects operators to evaluate their options on a site-specific basis, and exercise best professional judgment in their

selection. 

 

Comment ID 779.001.005

Author Name: Zink G.

Organization:  

Our industry is a very sound one that offers a lot of education to it's members. As a company we offer "Integrated"

approaches to lake and pond management including manual removal of vegetation, aeration, pesticides, vegetated

buffers, etc. We are always looking for ways to minimize the use of pesticides, but these products are very useful and

designed for use in water. I have seen numerous times when a blacktop company was sealcoating a driveway in a

neighborhood right before a rainfall. Sure enough this type of activity caused a fishkill almost immediately. We know

what the point source was for this: the storm drains in the neighborhood that led to the pond. How can you say that a

farm field is not a point source to a body of water? What will happen to the blacktop company that is at fault for applying

products in this manner? There are bigger culprits our there than the people of our industry applying products

responsibly for the control of nuisance plants and algae. 
 

Response 

EPA thanks the commenter for the comment. However, stormwater regulation and the definition of point source are outside the

scope of this permit.

 

Comment ID 829.001.006

Author Name: Fleming S.
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Organization:  

It is my assertion that more attention needs to be placed on the impact of this proposed permit upon businesses,

homeowners and the environment as much of the current gains in the industry of education and abatement can be

undone by this measure.  
 

Response 

Please see response to Comment ID 234.1.001.007 for information regarding burden and cost estimates for the regulated

community. 

 

Comment ID 837.1.001.005

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

To remedy these problems, EPA should develop two general permits: one for chemical pesticides and one for biological

pesticides; and EPA should implement meaningful monitoring requirements appropriate for those pollutants.

Additionally, EPA should require public notice and allow for public participation throughout the life of each permit.  
 

Response 

EPA has determined that the approach in the PGP is appropriate for covering the geographic areas for which EPA is the permitting

authority.  States can use differing approaches per the needs and uses in their covered areas, however. 

 

Comment ID 837.1.001.019

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

Additionally, EPA's reliance on FIFRA in developing the draft PGP's runs afoul of the very purpose of the PGP:

regulating pesticide discharges to waters of the U.S. despite compliance with FIFRA. See Fact Sheet, at 3-4.  
 

Response 

The PGP, operating under the Clean Water Act, has provisions for water quality protection beyond those of FIFRA, including pest

management measures.  See the PGP Comment Response Approach Essay.
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Comment ID 838.1.001.007

Author Name: Stambaugh Sharmon

Organization: Alaska Department of Environmental Conservation

The requirement to obtain an NPDES general permit for pesticide discharges to water will probably involve applications

that are already in place under existing permitting requirements. ADEC pesticide regulations require permits for water

applications and aerial applications. Depending on how courts interpret the near water a pplication aspect of the 6th

Circuit Court decision, a large number of applications that currently do not require ADEC pesticide permits could end up

requiring an NPDES permit. 
 

Response 

EPA is assuming authority to regulate pesticide discharges in Alaska under NPDES because at the time the PGP was proposed,

Alaska did not possess NPDES-permitting authority.  Any state requirements are separate from NPDES requirements and are not

relevant to EPA’s obligations under the NPDES program.

 

Comment ID 842.1.001.005

Author Name: Sparks Michael

Organization: Florida Citrus Mutual et al.

To this end, we hope that EPA will build into the framework some ability for regulators to exercise regulatory discretion

and consider reasonable limits and positive incentives to encourage things such as the timely reporting of adverse

incidents (rather than unreasonable deadlines that may backfire and inhibit cooperation).  
 

Response 

Based on comments received, EPA has extended the time frame in which to submit an adverse incident report to 30 days and has

revised the final permit accordingly.

 

EPA developed the PGP under the CWA because of the decision made by the U.S. Sixth Circuit Court of Appeals in National

Cotton Council of America v. EPA.  EPA has worked with state authorities in developing the PGP, and has provided for flexibility

in the terms of the permit.  The PGP only applies to areas where EPA is the  NPDES permitting authority; the remaining States will

be responsible for developing and implementing their own pesticide permits. 

 

Comment ID 842.1.001.010

Author Name: Sparks Michael

PGP Responses to Comments                                                                                                                                                  Approach

42910/31/2011 04:04 PM EDT



 

Organization: Florida Citrus Mutual et al.

To the extent that the draft PGP will serve as a template for future Florida regulation, we urge development of a

framework that will allow citrus growers some flexibility to preserve citrus grove acreage by slowing the spread of pests

and disease. 

 

Thank you for this opportunity to comment. We hope EPA will very carefully examine their options and within the

proposed PGP framework avoid crippling growers' and farmers' ability to respond effectively to pests and disease with

products regulated by FIFRA.   
 

Response 

EPA developed the PGP under the CWA because of the decision made by the U.S. Sixth Circuit Court of Appeals in National

Cotton Council of America v. EPA.  EPA has worked with state authorities in developing the PGP, and has provided for flexibility

in the terms of the permit.  The PGP only applies to areas where EPA is the NPDES permitting authority; the remaining States will

be responsible for developing and implementing their own pesticide permits.

 

Comment ID 906.1.001.004

Author Name: Harja John

Organization: Public Lands Policy Coordination Office (PLPCO), Office of the Governor, State of Utah

The use of electronic internet based permitting is essential for the efficient operations of our state's permitting program.

The stormwater program in many states currently operates in this manner and serves as a good template for general

permitting programs like the pesticide program. The state does not have the means to administer the program if the

efficacy of internet permitting is unavailable.  
 

Response 

EPA is developing an electronic NOI database which will be required for NOI submissions unless a waiver is obtained by an

operator. 

 

Comment ID 913.001.001

Author Name: Wilkinson Richard

Organization: Dayton Valley Conservation District

Keep the permit general enough so that landowners and smaller CWMA's can and will continue to work to treat noxious

weeds. 
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Response 

The goal of the PGP is to both protect our natural resources and protect public health.  EPA has worked with stakeholders to

minimize burdens on operators and incorporate provisions to accommodate emergency pest situations.  

 

APPROACH.1 - REGULATION TO DISCHARGE SHOULD BE

COVERED UNDER FIFRA

Comment ID 194-cp.001.001

Author Name: Ruby Terry

Organization: Tri-County Noxious Weed Control

Standards for the use of pesticides already exist through FIFRA, the addition of MORE unneeded reulation is

rediculous. 
 

Response 

Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 201.1.001.003

Author Name: Jones Travis

Organization: Idaho Grain Producers Association (IGPA)

The PGP will certanly impaxt Idaho grain producers who currently follow pesticide application label provisions and rules

as required by the Federal Insecticide, Fungicide, and Redentcide Act (FIFRA).  The IGPA believes that FIFRA

requirements already provide a strong safety net to protect sensitive species and natural resources. 
 

Response 

Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 222.1.001.010

Author Name: Wolf Stanley

PGP Responses to Comments                                                                                                                                                  Approach

43110/31/2011 04:04 PM EDT



 

Organization: North Dakota Weed Control Association (NDWCA)

In summary, the weed control district weed officers and applicators must be certified by the state of North Dakota in

order to conduct noxious weed control activities. We are trained under the rules of FIFRA. We understand FIFRA and

know how to read and follow the pesticide label. We understand that application of the pesticide must be conducted in

accordance with the statements on the label as the label is the law. The pesticide industry is highly regulated, from

manufacture, sales, distribution to application. The statements on the label are approved by the EPA with scientific data

supplied by the pesticide manufacturer and outside research. When used as per label directions the products are

generally safe to the operator, environment and to the general public. With all of this regulation, why do we need a

permit to conduct already approved applications? 
 

Response 

 

Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 226.001.002

Author Name: Rhinesmith A.

Organization:  

The current regulations are effective and are working. 
 

Response 

 

Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 231.1.001.003

Author Name: Jones Stan

Organization: Top Hat Ag. LLC.

In addition we have a label under FIFRA that is the law that says we cannot apply off target. 
 

Response 

EPA agrees with commenter that FIFRA labels may prohibit application “off-target” but in some cases, the intended pesticide

application target is in or over, including near, waters such that discharges are to waters of the United States.  Please refer to PGP
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Comment Response Approach.1 Essay.

 

Comment ID 234.1.001.004

Author Name: Rodgers, Jr. J.

Organization: Clemson University

FIFRA was enacted by Congress to manage all aspects of pesticide registration, sales and use. Be that as it may, this

NPDES General Permit represents a very heavy handed and universally punishing approach to fixing something that

was not broken. Thousands of applications of pesticides are made each year to restore beneficial uses of water

resources by decreasing or eliminating pests. 
 

Response 

 

Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 245.1.001.003

Author Name: Kiester Ronald

Organization: South Board of Control (SBOC)

Ditch Bank Spraying: Operators follow the label regulations without an NPDES permit. These water's belong to the

district and no permit is necessary. 
 

Response 

 

According to the Sixth Circuit Court’s decision, NPDES permit coverage is necessary for a pesticide application if it results in a

point source discharge to waters of the United States.  Application of pesticides that do not result in point source discharges of

pollutants to waters of the United States continue to not require NPDES permit coverage.  To be clear, merely because a water is

privately owned is not a determining factor for whether such water is considered “waters of the United States” and subject to CWA

jurisdiction.  Also see the PGP Comment Response Approach.1 Essay.

 

Comment ID 245.1.001.007

Author Name: Kiester Ronald

Organization: South Board of Control (SBOC)
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FIFRA: Our district has followed the label and has been educated in application of chemicals for many years and has

done very well so far under FIFRA. The saying, "why fix something that is not broken." As we all know more regulations

will only make the hardship for agriculture more depressed than it already is at the present time. 
 

Response 

 

Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 249.1.001.009

Author Name: Lewis Carol

Organization: Southeast Cass Water Resource District (WRD)

In summary, we understand that, by law, pesticide application must be conducted in accordance with the statements on

the label. The pesticide industry is highly regulated from the manufacturer all the way through application. The

statements on the label are approved by the EPA with scientific data supplied by the pesticide manufacturer and

outside research. When used as per label directions, the products are generally safe to the operator, environment and

to the general public. With all of this regulation, why do we need a permit to conduct already approved applications? 
 

Response 

Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 277.1.001.009

Author Name: Pennington Larry

Organization: North Side Canal Company

The FIFRA label ensures that the environment is protected. It is heavily regulated. The general permit will not improve

the environment beyond what we have been doing under FIFRA for more than 35 years. 
 

Response 

EPA developed the PGP in response to the Sixth Circuit Court of Appeals decision. The PGP requires that Operators must minimize

pesticide discharges to waters of the United States, and must control discharges as necessary to meet water quality standards.  All

NPDES permits require planning, monitoring, recordkeeping, reporting and corrective action provisions.  Please refer to PGP

Comment Response Approach.1 Essay. 
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Comment ID 293.1.001.006

Author Name: Hansten Alan

Organization: North Side Canal Company, Ltd.

Uphold the effort and science that was invested to develop the FIFRA labels for the pesticides in the first place. 
 

Response 

FIFRA remains applicable.  Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 294.1.001.002

Author Name: Goehring Doug

Organization: North Dakota Department of Agriculture

First and foremost, it is my opinion that pesticides are adequately regulated under the Federal Insecticide, Fungicide,

and Rodenticide Act (FIFRA), and use of pesticide on, in, or near water should not result in a risk of unreasonable

adverse effects to human health, or the environment as long as users comply with provisions of FIFRA. This being said,

EPA has a court-mandated deadline to vacate its 2006 rule that exempted certain pesticide applications from the

NPDES permitting provisions of the Clean Water Act (CWA).

 

Because pesticides are adequately regulated under FIFRA, additional regulation under the NPDES permitting of the

CWA will have minimum effect on further mitigating risk of aquatic pesticides to surface water resources. Instead, the

permit requirements will grow government and increase regulatory burdens and costs to pesticide users without

significant real-world benefits. Therefore, I encourage EPA to draft a PGP that only contains the minimum provisions of

an NPDES permit as required in the CWA and corresponding regulations. This would include eliminating optional

provisions of NPDES permits and requiring minimal reporting and record-keeping.

 
 

Response 

 

See response to Comment ID 277.1.001.009. 

 

Comment ID 314.1.001.002

Author Name: Keeling John
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Organization: National Potato Council (NPC)

Importantly, as acknowledged by EPA in the Fact Sheet accompanying the proposed NPDES General Permit, the

FIFRA process includes extensive requirements to evaluate the environmental, health and safety of pesticides prior to

their registration. EPA develops risk-based mitigation and application requirements, including significant safety factors,

to be included as legally binding requirements on the label. During the pesticide registration process the potential risks

to the environment, including those to aquatic animals and plants, are evaluated and the appropriate safety factors and

mitigation measures are put in place as label requirements.

 

Based on the current FIFRA requirements, additional requirements based on a very questionable linkage to the Clean

Water Act will only add confusion and cost to the system without any increase in safety for the environment. NPC urges

the agency to adopt the least redundant requirements possible in meeting the order of the 6th Circuit Court of National

Potato Council / Doc. No. EPA-HQ-OW-2010-0257 July 16, 2010 Page 2 of 3 Appeals and to the greatest extent

possible rely on the existing FIFRA pesticide registration requirements. 
 

Response 

 

See response to Comment ID 277.1.001.009. 
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Comment ID 314.1.001.012

Author Name: Keeling John

Organization: National Potato Council (NPC)

The National Potato Council will continue to work with EPA to identify ways to address the decision of the 6th Circuit

Court of Appeals decision in a way the preserves the Agency's authority to regulate pesticides based on FIFRA.

Agriculture applicators and operators depend on a regulatory structure that is science and risk based and where the

label provides the legal requirements for lawful application. 
 

Response 

EPA acknowledges commenter’s statements.  

 

Comment ID 321.1.001.008

Author Name: Zickert Cory

Organization: Wisconsin Lake and Pond Resource LLC

All pesticide applications are already governed by FIFRA and the federal government should not know what is best for

an application over the Aquatic Manager that is working directly with the water body. Circumstances change almost on

a daily basis in each water body, which can cause a change in application rates and timing of applications. The Aquatic

Manager has the expertise to make the decision as to what needs to be used and how much should be used, as long

as it is under labeled rates, to properly treat the targeted species. 
 

Response 

Please see the PGP Comment Response Approach.1 Essay.  

 

Comment ID 323.001.008

Author Name: Mizak Lorraine

Organization: Great Blue Inc.

Please carefully consider what the implications will be if the regulations are passed as proposed . State agencies can

regulate pesticide applications very effectively under F'IPRA without the need for such stringent. unrealistic and

uneconomical set of rules. It will ruin small business and will have a negative impact on the smaller clientele that we

serve. 
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Response 

 

Please refer to PGP Comment Response Approach.1 Essay. 

 

Comment ID 358.1.001.005

Author Name: Lyons Al

Organization: Hancock Forest Management (HFM)

Due to the complexity of trying to regulate a nonpoint source activity as a point source, subject to a NPDES permit, the

EPA has created a vague PGP that is conflicted between the CWA and FIFRA. The EPA should continue to regulate all

pesticides applications under FIFRA as nonpoint activity. 
 

Response 

The Sixth Circuit Court of appeals found  that pesticide discharges of biological pesticides, and chemical pesticides that leave a

residue are point sources under the Clean Water Act. Also see the PGP Comment Response Approach.1 Essay.

 

Comment ID 364.1.001.009

Author Name: Schmidt J.

Organization:  

Redundancy of NPDES PGP operational and recordkeeping/ reporting requirements with FIFRA and current state

regulatory programs pertaining to the application of aquatic pesticides.

 

Regulations already in place under FIFRA covering the registration, labeling and application of aquatic herbicides and

algaecides provide sufficient protection of water quality for waters of the U. S. as mandated in the CWA and

corresponding NPDES requirements. Therefore operational procedures, record-keeping and reporting requirements

contained within the DRAFT PGP should be eliminated or minimized to reduce confusion and/or redundancy in

compliance.  
 

Response 

 

Please refer to PGP Comment Response Approach.1 Essay.
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Comment ID 379.1.001.003

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

Pesticide usage is currently regulated under FIFRA with no identifiable problems located within the State of Delaware.

Through means of litigation, the courts have determined that pesticide discharges are required to be covered under the

NPDES program. Surface Water Discharges Section (SWDS) believes that the slight improvement, if any, in water

quality gained will be far outweighed by the burden of program implementation and regulatory oversight necessary to

address the court ruling to have a "Program" in place. SWDS believes that the current regulatory oversight of pesticides

and their application is best left in its current state under FIFRA.  
 

Response 

 

Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 379.1.001.017

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

The Delaware DFW believes that use of aquatic pesticides under the Federal Insecticide, Fungicide and Rodenticide

Act (FIFRA) dating back to 1947, and as amended in 1964 for the Secretary of Agriculture to prohibit registration or use

of pesticides that are unsafe or ineffective, and which in 1970 then became purview of EPA to administer, and was then

further strengthened by the Federal Environmental Pesticide Control Act (FEPCA) of 1972 that specified in even greater

detail methods and control standards for judicious use of pesticides, along with several subsequent amendments to

FIFRA and FEPCA since then, have all culminated in safe use of today's well-vetted modern pesticides.  We feel that

FIFRA has done a quite adequate job in protecting both people and the environment from any substantively adverse

impacts stemming from exposures to operational pesticide applications, which under federal law must be applied in

accordance with all product label conditions and requirements (whereby "the label is the law").  We believe that under

FIFRA, the EPA's science-based product registration process has led to modern pesticide products that in accordance

with EPA's Office of Pesticide Programs (OPP) can be applied "without unreasonable risks to human health, wildlife or

the environment."  The DFW believes that these outcomes from the EPA's science-based product screening process

have been satisfactorily protective to the extent practicable for both water quality standards and for non-target aquatic

organisms.   

 
 

Response 
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Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 379.1.001.023

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

The Delaware DFW's perspective relative to this new type of aquatic pesticide use regulation or permitting under the

Clean Water Act

 

We want to repeat that the Delaware DFW will of course faithfully act when making future aquatic pesticide applications

in full manner and compliance with whatever is required by federal or state courts, U.S. Congress, EPA or our own

Department's DWR, with our adhering here to all statutes, regulations or pertinent policies. But we also want to go on

record with our reservations about what this might now actually mean or entail.  First, we do not believe that for

purposes of dealing with any significant past problems associated with aquatic pesticide use that a new NPDES

permitting overlay is warranted, since any such problems under FIFRA really weren't that extensive or severe to begin

with, and as we said before, all this really borders on being some non-problems if anything at all.  Hence in many ways

this new NPDES overlay is probably superfluous in regard to addressing any true environmental needs.  Second and

stemming from this, we don't think that this new NPDES permitting overlay will result in any significant or meaningful

environmental improvements or substantive environmental enhancements, in that under FIFRA we're already using

aquatic pesticides about as safely, judiciously and effectively as practicable to do.  And we think that this applies not

just to aquatic pesticide use within the Delaware DFW, but also to aquatic pesticide use by many other pesticide

applicators too, who in large measure are quite professional and don't willingly or knowingly waste some rather

expensive materials in deployment.  There might be a few "renegades" who are improperly using aquatic pesticides, but

probably not enough to warrant this new magnitude of regulatory overlay, along with some questions as to whether this

new regulatory overlay would even be effective in actually corralling such

"renegades" (with problems regarding the latter ranging from educational outreach success to permit enforcement

capabilities).  Thirdly, we in the DFW will continue to use the same types of aquatic pesticides that we currently use in

much the same manner, scope and extent as we currently do, including for rates and frequencies of use and locations

of applications (or at least we'll try to do this), in that for many practicable "real world" reasons and needs, and in

consideration of the available or viable alternatives, we must continue to operate this way. However, we might now

have to try to do this in more costly or burdensome manner, and possibly even in less efficacious manner in terms of

pest control outcomes, stemming from the new NPDES regulatory overlay. Lastly, given the potential new costs and

burdens for aquatic pesticide applicators in having to work under NPDES permits, not to mention all the new costs and

burdens for water resource regulatory agencies too in their now having to develop, implement and enforce this new

regulatory program, one might seriously question the "value added" or "return-on-investment" associated with any of

this.  Somebody who might have a perspective that all of this is now unfolding merely to fulfill the requirements of a

lawsuit's outcome probably wouldn't be far off the mark.

 

When eventually faced with having to work under this new type of NPDES permit, the Delaware DFW does not envision

our ending-up changing the types of aquatic pesticides we must use, the locations of their applications, or the rates or
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frequencies for making applications.  This is because we've already well thought out how to best use our pesticide

products for both control efficacy plus environmental compatibility and protection, and we are currently adhering to

various sets of pertinent BMPs. At least in the particular case of the Delaware DFW, our now having to work under a

new type of NPDES permit really won't change the what, why, where, when, or how we use aquatic pesticides, nor as a

seeming overall goal of some parties to "lower our pesticide discharges" (since aquatic pesticides are management

tools that we must use), but all this will probably make our future use of such more costly and burdensome to somehow

undertake.  In the end all this new permitting effort might prove to be pretty de minimis for any true environmental

improvements, but rather expensive or burdensome in terms of development and implementation costs; while also

possibly diminishing the natural resource, socioeconomic or public health benefits associated with judicious aquatic

pesticide use.   Only time will tell (along with possibly considerable new expense to get there) ….  

 

Please note that there's some logical thinking or speculation that if aquatic pesticide application abuses in an overall

sense were truly that egregious, and that if you then wanted to do something in meaningful manner about such, all of

the money and effort soon to be spent by both regulatory agencies and the regulated community in association with this

new NPDES regulatory overlay would have probably been more wisely and simply spent on better pesticide use

education for aquatic pesticide applicators.  Additionally, many such problems or abuses (if they existed) could for the

most part also be rather simply and effectively addressed in regulatory manner via FIFRA provisions and changes to

product label language.  

 
 

Response 

Please refer to PGP Comment Response Approach.1 Essay.  

 

Comment ID 382.1.001.003

Author Name: Thomas Rod

Organization: Thomas Helicopters, Inc.

Our industry [and us personally] have been using FIFRA safely and effectively for many years. The aerial application

industry itself has gotten safer for the environment and its pilots using self regulation and training approved [and funded

in part] by the EPA. The oldest MAD we work for {North Salt Lake County Mosquito Abatement District} has been

around since 1923 safely applying pesticides using existing regulations. My conversations with them lead me to believe

no improvement in Public Health or safety will come from increased paperwork. 
 

Response 

Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 383.1.001.005
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Author Name: Minton Linda

Organization: Florida Agricultural Aviation Association (FAAA)

As stated before, aerial applicators are already operating under the stringent guidelines set forth by FIFRA. Placing

more monitoring responsibilities on them is, at the least, redundant to the guidelines established by FIFRA; and, at the

most, creating a real opportunity for liability exposure. Attempting to implement this redundancy would cause serious

increases in operation expenses and result in the bankruptcy of many small aerial operation businesses. 
 

Response 

 

Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 384.1.001.003

Author Name: Craft Joshua

Organization: Florida Farm Bureau Federation

Currently, any impact on water quality, any environmental impact, and any safety issue associated with the use of a

pesticide can be and is adequately regulated through the application of FIFRA. If a problem arises through the use of

the product when used according to the directions for use on the pesticide label, there are FIFRA mechanisms to

modify or prohibit that use. If a problem arises through the misuse of a product, there are FIFRA mechanisms to take

enforcement action against the operators who are misusing the product. Moreover, the fact that a pesticide is being

applied to, over, or near water is because the Agency has already approved that use. Pesticides are extensively

evaluated by the Agency in terms of their impacts on water quality, impacts on non-target species, safety, and other

environmental impacts. In order for the pesticide to be in use, the Agency would have to already determine that these

impacts were acceptable. If it is determined through an advance in knowledge that the impacts are unacceptable,

FIFRA mechanisms can be used to address the situation.  
 

Response 

Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 384.1.001.005

Author Name: Craft Joshua

Organization: Florida Farm Bureau Federation

Once again, the Florida Farm Bureau Federation strongly believes that the FIFRA should continue to be the primary
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mechanism for the regulation of pesticides and that there is no need to cover terrestrial applications of pesticides in the

proposed PGP. We would encourage the Agency to very carefully examine their options and choose the one that allows

the timely use of agricultural crop protection chemicals. 
 

Response 

 

Please refer to PGP Comment Response Approach.1 Essay and the Scope Response to Comments Essay.

 

Comment ID 437.1.001.002

Author Name: Sumner Lewis

Organization: U.S. Army Corps of Engineers

We feel that application of pesticides in aquatic environment is currently regulated by EPA through FIFRA regulations to

an adequate degree. 
 

Response 

Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 439.1.001.002

Author Name: Ferguson Joseph

Organization: DeAngelo Brothers, Inc.

Moreover, DBI believes that, even in the absence of the adoption of the proposed NPDES PGP, there are already

sufficient reporting and regulatory requirements in place in the United States with respect to pesticide application.

Indeed, DBI believes that the requirements set forth in the Federal Insecticide, Fungicide and Rodenticide Act ("FIFRA")

are more than sufficient to ensure the safe and proper application of  pesticides. Current reporting requirements

imposed upon commercial applicators by the EPA and the various state agencies which oversee pesticide application,

moreover, are entirely adequate to provide an accountability mechanism which ensures that applications are being

performed by commercial applicators in an environmentally safe  manner. 

 

Indeed, the FIFRA registration process for pesticides has been in place for almost forty  (40) years and has more than

adequately protected the waters of the United States from any danger which may be posed by pesticide applications

during that time. As part of that process, the ecological and human health risks of pesticides and their "residuals"

necessarily have been fully evaluated by the EPA prior to the granting of registration. The very standard employed by

the EPA in the permitting process limits the registration of a pesticide only to cases in which it has been determined that

the product will not cause "any unreasonable risk to man or the environment, taking into account the economic, social
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and environmental costs and benefits of the use of pesticides." 

 

DBI is concerned that the proposed NPDES PGP ignores the scientific facts already established through the FIFRA

registration process regarding the safety, application and environmental degradation of aquatic herbicides. Billions of

dollars, much of it taxpayer funds, already have been spent on research in connection with the EPA's label and

licensing process under FIFRA. This research has established that aquatic herbicides are not persistent in the

environment, do not contaminate water and do not bioaccumulate in living organisms. Moreover, this research has

established that the breakdown of these products is rapid and complete into commonly occurring elements.   
 

Response 

 

Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 439.1.001.004

Author Name: Ferguson Joseph

Organization: DeAngelo Brothers, Inc.

DBI strongly encourages the EPA to review the established science on these products, much of which has been

developed by the EPA through FIFRA at taxpayer expense,  before formulating its final NPDES PGP. It is essential that

established science properly inform the EPA's actions in this matter so that the NPDES PGP does not put owners and

applicators at risk of violating the Clean Water Act (the "CWA") and being subject to its civil and criminal sanctions even

though they have fully complied with the dictates of FIFRA; dictates that are based upon almost four (4) decades of

sound scientific research.   
 

Response 

Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 442.1.001.004

Author Name: Schulze Carl

Organization: National Plant Board (NPB)

The NPB believes that it was the intent of Congress for pesticides to be regulated by FIFRA, not CWA.

 

The National Plant Board believes that regulating pesticides under the CWA, in addition to FIFRA will put an undue

burden on the many pest eradication and mitigation efforts currently underway.  
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Response 

 

Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 451.1.001.007

Author Name: Nieuwenhuis Richard

Organization: New Jersey Farm Bureau

NJFB believes that pesticide applications should be governed by the Federal Insecticide Fungicide and Rodenticide Act

(FIFRA) and not CWA. The best remedy would come in the form of clarification from Congress that pesticide

applications in or near jurisdictional areas of CWA are adequately covered under FIFRA. However, we are doing our

best to understand the current situation brought about by the court decision to make the appropriate recommendations

for New Jersey's agricultural producers. As such, please note that we are endeavoring to work with NJDEP to seek the

most desirable outcome for the jurisdictional questions that have been raised as a result of this decision. 
 

Response 

 

Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 457.1.001.001

Author Name: Spencer Charles

Organization: Growmark, Inc.

This proposed draft of a Pesticide General Permit is the Agency's preliminary response to the 6th Circuit Court of

Appeal's February, 2009 decision. The Court's decision marks the first time the Clean Water Act (CWA) has pre-empted

the Federal Insecticide, Fungicide and Rodenticide Act, (FIFRA). Changing the oversight of pesticide applications from

FIFRA to the Clean Water Act will likely have consequences that were not intended by the Agency. Burdensome

paperwork, a large volume of permits to be managed by the Agency, increased record keeping requirements and the

possibility of citizen lawsuits that could increase the financial risk of using lawful crop products to a point of

discontinuing their use that could risk reliable crop production in the United States. 
 

Response 

 

The Sixth Circuit Court of Appeals did not find that the CWA preempts FIFRA.  Instead the court found that the CWA NPDES
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requirements apply to point source discharges of biological pesticides, and chemical pesticides that leave a residue.   Please refer to

PGP Comment Response Approach.1 Essay.

 

Comment ID 471-cp.001.001

Author Name: Forster Gordon

Organization: Crop Production Services (CPS)

The proposed NPDES permit system for use of aquatic pesticides will create unnecessary and duplicative regulation of

EPA FIFRA-registered aquatic and Forestry products. 
 

Response 

 

Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 483.1.001.006

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

Even if the final PGP successfully strikes that difficult balance, however, its overlay of Clean Water Act obligations on

the use of products already extensively regulated by FIFRA nonetheless and inevitably will disrupt the productive and

publicly desirable use of those products and practices that fall under its control.  
 

Response 

EPA disagrees with the commenter that the PGP  requirements will significantly disrupt pesticide applications.  Please refer to PGP

Comment Response Approach.1 Essay.

 

Comment ID 502.1.001.001

Author Name: Kuykendall Karin

Organization: Rolling Plains Cotton Growers (RPCG)

RPCG opposes the Sixth Circuit Court of Appeals decision and feels Federal Insecticide, Fungicide, and Rodenticide

Act (FIFRA) should take precedence as the process to establish safe and effective pesticide use. The FIFRA

registration process includes stringent testing of impacts of pesticides on human health, safety and the environment in
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order to establish parameters to which these pesticides can be used safely and effectively in the U.S. 
 

Response 

 

EPA acknowledges commenter’s statements. 

 

Comment ID 520.1.001.002

Author Name: Estes-Smargiassi Stephen

Organization: Massachusetts Water Resources Authority (MWRA)

Many public drinking water systems have a critical need to apply pesticide products in situations which would be

regulated under the proposed general permit. Principal applications include control of algae, aquatic weeds, and

invasive species in water supplies. It is essential that the final general permit process allow application of pesticides

consistent with the Federal Insecticide Fungicide and Rodenticide Act (FIFRA) label provisions to protect and enhance

drinking water supplies. Permitting, notification and monitoring conditions should not be so onerous as to render the use

of pesticides economically or practically "prohibited".  
 

Response 

The PGP does not prohibit pesticide use.  Application of pesticides to waters of the United States for protecting and enhancing

drinking water supplies may be eligible discharges for coverage under the PGP in states where EPA is the permitting authority.

Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 521.1.001.002

Author Name: Cswercko Courtney

Organization: Iowa Department of Natural Resources (IDNR)

Covering only aquatic-labeled pesticides under the PGP except in certain circumstances (aerial application over forest

canopies and application of seasonally dry pesticides in drainage ditches) would be in accordance with FIFRA. Applying

terrestrial pesticides to a water of the United States (WOUS) or an application of a terrestrial pesticide that results in a

discharge to a WOUS is illegal under FIFRA, and such application should not be allowed under the PGP. Currently, the

PGP implies that the application of a terrestrial pesticide that results in a discharge to a WOUS is protected under the

PGP. This implication will lead to confusion among the regulated public, and it could result in a conflict with FIFRA. 
 

Response 
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FIFRA requirements remain applicable.  Please refer to PGP Comment Response Approach.1 Essay and the Scope Response to

Comments Essay.

 

Comment ID 523.1.001.001

Author Name: Kee Ed

Organization: National Association of State Departments of Agriculture (NASDA) and  Delaware Department of Agriculture

NASDA filed amicus briefs to the full U.S. Court of Appeals for the Sixth Circuit and U.S. Supreme Court, asking both

courts to reverse the decision in National Cotton Council v. EPA. NASDA continues to maintain that the Court wrongly

decided that case and that pesticide applications made in accordance with FIFRA should not be regulated under the

Clean Water Act (CWA). Our members' role as the lead pesticide regulator in most states gives us a unique perspective

on why this case was wrongly decided. Before commenting on our specific concerns with the draft permit, we would like

to summarize some of the reasons why NASDA believes the case was wrongly decided, as these issues also affect the

institutional relationships between state agencies and between state and federal programs. 
 

Response 

 

EPA acknowledges commenter’s statements. 

 

Comment ID 523.1.001.022

Author Name: Kee Ed

Organization: National Association of State Departments of Agriculture (NASDA) and  Delaware Department of Agriculture

We again reiterate our belief that many of the difficulties that have arisen during this process are the result of having to

apply the requirements of a law (the Clean Water Act) to an activity (pesticide regulation) that was never intended to be

regulated under that statute, but under FIFRA instead. In fact, we ask that EPA work with NASDA to address this issue

by advancing a legislative fix under FIFRA. 
 

Response 

Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 532.001.002

Author Name: Wagner K.
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Organization:  

can state that only about half have actual state-specific permitting programs for aquatic herbicides. Instead, many

states rely on the Federal program under FIFRA and on licensed or otherwise recognized professionals who perform

treatments. This system has proven adequate for several decades, and to the best of my knowledge, the court cases

that have led to this new program under NPDES did not originate in any of the states without specific permitting

programs. Rather, issues have arisen in states that already have herbicide permitting programs on top of FIFRA; the

issues relate to implementation, not permitting. Adding a layer of bureaucracy will not solve these problems, but is likely

to prevent or delay treatments were they are needed. The effect will be a negligible improvement in environmental

safety from poorly conducted treatments at the expense of spreading invasive species that require more treatment.

What is needed is a program that enhances treatment effectiveness and efficiency, working with existing state

programs or substituting for them as warranted. I do not clearly see this potential in the program as currently proposed.

 

The NPDES program for herbicides appears to be modeled after the NPDES program for stormwater, with which I have

extensive experience. Analyses to date of the stormwater program are not all that encouraging in terms of results; the

ideas are sound, but the execution and enforcement are very limited. I would expect nothing different from the herbicide

program. Management plans in each case are entirely dependent on qualified people diligently filling their roles; I know

from experience that this does not happen nearly enough in the stormwater program. The successful stormwater

programs are those that are adopted by states or in some cases municipalities, and have been taken to new levels with

appropriate monitoring and enforcement. Cooperative efforts involving education and tiered enforcement (major

problems recognized from monitoring handled first) have worked reasonably well. The NPDES program for herbicides

contains no such provisions (stunningly no quantitative monitoring at all!), provides no clear thresholds (admittedly

difficult to do with wide ranging herbicides), and has only punitive enforcement (no real cooperative or educational

effort). Existing state programs contain many of these elements, so the NPDES program adds nothing but additional

paperwork in those states. For states without herbicide regulation programs beyond FIFRA, the proposed NPDES

program offers little useful specific guidance. 
 

Response 

EPA agrees that effective implementation remains very important in protecting water quality.  EPA will continue to work with

stakeholders to identify opportunities for education and outreach.  Similarly, EPA expects states and local governments to identify

opportunities to improve program implementation.  EPA disagrees with the commenter that the PGP's criteria for emergency

situations will significantly prevent or delay action.  EPA believes that the PGP allows for best professional judgment to be used by

operators and provides flexibility for declared emergency situations.  Discharges during these situations are authorized immediately,

and NOIs may be submitted up to 30 days after beginning the discharge.  The PGP also allows coverage for discharges  to Tier 3

waters  to restore or maintain water quality or to protect public health or the environment that either do not degrade water quality or

only degrade water quality on a short-term or temporary basis.   EPA encourages permittees to provide feedback if challenges

related to permit conditions prove to be significant during emergency situations when the permit takes effect, and EPA will take

such feedback into consideration when developing future modifications to the permit.  Also see response to Comment ID

311.1.001.021 regarding cooperative monitoring efforts outside of the permit and the PGP Comment Response Approach.1 Essay.

 

Comment ID 532.001.005
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Author Name: Wagner K.

Organization:  

NPDES? While I favor additional court action to reverse the decision, I acknowledge the need to come up with a

program for 2011 that works. Why not apply key elements of the FIFRA program to NPDES rather than trying to alter a

seemingly inapplicable and potentially ineffective NPDES program for stormwater to cover herbicides? The key pieces

relate matching the right herbicide to the target species, applying the correct dose to a defined target area, and

understanding and minimizing the environmental risks associated with application; these are all covered under the label

issued for EPA-approved herbicides. Factors to cover under NPDES that might warrant increased scrutiny include

hydrologic issues (that vary by region) and effective monitoring (for target and non-target impacts). Review existing

state programs and attempt to craft a NPDES program that piggybacks onto existing programs and would provide a

basic level of scientific consideration in cases were no permitting program exists. Rather than specifying a Pesticide

Discharge Management Plan akin to a Storm Water Pollution Prevention Plan, have that plan address the key issues

that any competent applicator covers in current state programs or in the professional conduct of treatments (i.e.,

targeted species, dose calculation, measures to minimize non-target damage). Avoid language like â€oeMinimize

Pesticide Discharges into Waters of the United Statesâ€�, as this could prove ineffective on target species, may foster

resistence, and may not protect non-target resources any better. We need to find a way to be specific but flexible in the

NPDES permit for herbicide use; this will take different thinking than what I glean from the proposed program. Most of

all, we need to find a way not to create additional delay when addressing new infestations of invasive species. Doing no

harm is not the same as doing the right thing for the overall environment. 
 

Response 

 EPA acknowledges commenter’s suggestion for how to structure the NPDES permit for pesticide applications.  The Agency

believes much of what is recommended is included in the final PGP, including providing flexibility for Operators to discharge

pesticides while in compliance with the permit.  Also, regarding resistance, to be clear, the PGP requires Operators to minimize the

discharge of pesticides, not necessarily to minimize the application of pesticides.  The language of the final permit is revised from

the draft to now clarify that Operators are to use only the amount of pesticide or frequency of pesticide application necessary to

control the target pest Also, the PGP provides flexibility for declared pest emergency situations (e.g., new infestations of invasive

species) such that discharges during these situations are authorized immediately without delay. 

     

Irrigation return flow (which includes runoff from a crop field due to irrigation of that field) and agricultural stormwater runoff do

not require NPDES permits, as exempted by the CWA.  For example, runoff into engineered conservation measures on a crop field

such as grassy swales and other land management structures that direct flow from the crop field is considered either irrigation return

flow or agricultural stormwater.  However, discharges from the application of pesticides, which includes applications of herbicides,

into irrigation ditches and canals that are themselves Waters of the United States, are not exempt as irrigation return flows or

agricultural stormwater, and do require NPDES permit coverage.  This is because such pesticide discharges are not only point

sources, but also that these pesticides are now defined as “pollutants” under the CWA due to the Sixth Circuit Court’s decision.

Some irrigation systems may not be Waters of the United States and thus discharges to those waters would not require NPDES

permit coverage.
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Neither the 2006 NPDES Pesticides Rule, the Sixth Circuit Court vacatur of that rule, nor this PGP have changed in any way the

determination of whether certain types of stormwater runoff are required to obtain permit coverage, or under which permit coverage

is required.  This is true whether the runoff contains pesticides or pesticide residues resulting from the application of pesticides.  In

particular, non-agricultural stormwater runoff that may contain pesticides would not be eligible for coverage under this permit, and

is not required to obtain NPDES permit coverage unless it was already required to do so prior to the Sixth Circuit decision or EPA

designates a source for future stormwater permitting.  Existing stormwater permits for construction, industry, and municipalities

already address pesticides in stormwater.  Thus, stormwater runoff is either: (a) already required to obtain NPDES permit coverage

as established in section 402(p) of the CWA or (b) classified as a discharge for which NPDES permit coverage is not currently

required.  The regulations that specify what types of stormwater require NPDES permits can be found in 40 CFR §122.26.

 

Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 533.001.004

Author Name: Williams J.

Organization:  

In conclusion, we are not opposed to the NPDES permitting per se but feel that the present draft should be revised to

take into consideration the needs of small businesses like ours by greatly increasing the currently proposed thresholds,

better defining ewaters of the US, being more specific and discretionary with regard to the co-permitting between

decision-makers and applicators, requiring less reporting, monitoring and paperwork, making sure CBI does not fall into

the wrong hands and realizing that the current FIFRA rules and regulations have been actually working very well and

understanding that a whole new level of regulation is likely to cost much more to governments, private individuals,

customers and businesses without likelihood of greatly increasing the benefit to the waters to be protected. 
 

Response 

See response to Comment ID 277.1.001.009.  Also, the final permit contains reduced requirements for small entities and small

applications, primarily on recordkeeping and reporting.  It also delineates responsibilities for different types of Operators (i.e.,

Decision-makers and Applicators) as a way to better target burden to those reasonably responsible for complying with the different

terms of the permit.  The PGP requirements do not change existing statutory and regulatory CBI restrictions.

 

Defining waters of the United States is not within the scope of the PGP.  EPA, under a separate action, published in the Federal

Register for public comment proposed guidance on defining waters of the United States on May 2, 2011.  See

http://water.epa.gov/lawsregs/guidance/wetlands/CWAwaters.cfm for more information.

 

Also see responses to Comment ID 579.001.004, 234.1.001.007, and PGP Comment Response Recordkeeping and Reporting Essay.

 

Comment ID 537.001.001
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Author Name: Johnson M.

Organization:  

I feel that the NPDES draft pesticide permit would create unnecessary and duplicative regulation of EPA FIFRA

registered aquatic pesticides. The NPDES system was created to eliminate pollution discharge. Aquatic Pesticides are

labeled to restore aquatic environments to a healthy state and are required to go through extensive testing to make sure

that they will not cause unreasonable adverse effects on the environment or non-target organisms. Due to the fact that

the aquatic products have already been tested, applied, observed, and evaluated during the registration and in many

cases re-registration process, I do not feel that it should be a requirement of aquatic application companies to monitor

the applications of FIFRA labeled products. 
 

Response 

 

Please refer to PGP Comment Response Approach.1 Essay and Comment ID 281.1.001.025.

 

Comment ID 538.001.002

Author Name: Johnson, Iii M.

Organization:  

To provide some background to the above comments I have a Bachelors degree in Biology and a Masters degree in

Fisheries Biology. I have been working with lakes, ponds, creeks and rivers in Texas, and been a licensed applicator,

for 28 years. In all those years (and ten years before that manageing commercial fish farms) the EPA has adequately

regulated the use of pesticides under FIFRA. The EPA rigorously tests pesticides, formulates labels and in conjunction

with various state agencies regulates the industry. The applicator's mantra of "follow the EPA label" has resulted in one

of the safest arenas of chemical use on the planet. 
 

Response 

 

EPA acknowledges commenter’s statements.  

 

Comment ID 540.001.004

Author Name: Hayes W.

Organization:  

My small business has, since I became a certified applicator, followed the law as stated by Federal Insecticide,
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Fungicide and Rodenticide Act (FIFRA). As a â€oefor hireâ€� aquatic applicator, I keep my equipment serviced and

maintained, and follow herbicide label requirements to insure safety and treatment efficiency. Most herbicide

applications that I conduct are â€oespot treatmentsâ€� on aquatic weed growths. Treatments are conducted using hand-

held spraying devices mounted on boat, ATV or backpack. Only in the instance of biological control agents (sterile

grass carp) is the total pond acreage â€oetreatedâ€�. In most cases, the number of fish stocked to attain the desired

level of control is based on 25 sterile grass carp per infested acre. This has, and continues to be, the recommended

stocking rate as per SCDNR. In other words, most of my applications are small as compared to the total impoundment

area. I have never been in violation of FIFRA requirements and have never witnessed any adverse incidents as a result

of my pesticide applications. This is why I feel that EPA does not need to add an additional layer of bureaucracy and

regulation on my and other small businesses, when FIFRA meets all the necessary mandates of the Clean Water Act

(CWA). 
 

Response 

 

The final permit reflects reduced reporting and recordkeeping requirements for small entities as well as delineation of

responsibilities between Decision-makers and Applicators.  Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 541.001.003

Author Name: Kent S.

Organization:  

The proposed regulations do not offer additional benefits to the environment or public health that isn?t already

established through various regulatory agencies and the FIFRA label requirements. 
 

Response 

 

See response to Comment ID 277.1.001.009 and the PGP Comment Response Approach.1 Essay.

 

Comment ID 559.001.003

Author Name: Banfield S.

Organization:  

Duplication of FIFRA Objectives Page 17 of document 6560-50 Environmental Protection Agency Draft National

Pollutant Discharge Elimination System (NPDES) Pesticide General Permit for Point Source Discharges from the

Application of Pesticides states: "When the EPA approves a pesticide for a particular use, the Agency imposes labeling

restrictions governing such use. Compliance with the labeling requirements ensures that the pesticide serves an
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intended purpose and avoids unreasonable adverse effects. It is illegal under Section 12(a)(2)(G) of FIFRA to use a

registered pesticide in a manner inconsistent with its labeling." The document goes on to detail safeguards taken to see

that the labeling process and enforcement of the adherence to label instructions protects against harmful or damaging

pesticide use. EPA needs to explain how the mere occurrence of a court finding, which has changed no physical,

chemical, or environmental parameter, has rendered the FIFRA regulation of pesticide use unable to sufficiently

safeguard health or environmental safety, requiring EPA micro management of specific operator responsibilities such as

equipment calibration and maintenance. EPA needs to provide an explanation as to why pesticide management via

inadequate FIFRA labeling has heretofore been deemed an acceptable standard and quantify or characterize the

damages that have occurred due to the absence of the proposed permitting. A cost benefit analysis should be

published which seeks to prove the efficacy of the proposed permitting with regard to preventing damages that have

been allowed to occur under the current EPA policies. In the absence of significant demonstrable damages resulting

from inadequate pesticide regulation under FIFRA the imposition of new EPA pesticide permitting to provide simple

compliance with a court mandate should consist of a cursory reaffirmation to follow label procedures already in place. If

EPA feels compelled to impose a more time-consuming and detailed permitting procedure perhaps a listing of

estimated annual chemicals to be applied and application rate would be appropriate to show compliance with

acceptable standards. 
 

Response 

The CWA and FIFRA requirements operate independently of each other.  FIFRA authorizes EPA to review and register pesticides

for specified uses.  Pesticide users are required to comply with all applicable FIFRA requirements contained in pesticide product

labels independently of what is required under the PGP.  The NPDES pesticides general permit will not override or conflict with

any existing FIFRA labeling requirements, but does have additional requirements for pesticide applications to meet applicable

CWA regulatory and statutory requirements, such as meeting technology-based effluent limitations and water quality-based

standards.  Pesticide users will still be required to comply with all applicable FIFRA requirements contained in pesticide product

labels.  EPA’s issuance of the PGP provides a mechanism to allow Operators of point source discharges of pesticides to comply

with the CWA, as interpreted by the Sixth Circuit court.  EPA believes the PGP, as issued, provides a cost-effective approach while

providing water quality protections as required by the CWA.  Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 568.1.001.003

Author Name: Friisoe Geir

Organization: Gypsy Moth Slow the Spread Foundation (STS), Inc.

STS believes that it was the intent of Congress for pesticides to be regulated by FIFRA, not CWA. The STS believes

that regulating pesticides under the CWA, in addition to FIFRA, will put an undue burden on the many pest eradication

and mitigation efforts currently underway.  
 

Response 

See response to Comment ID 277.1.001.009 and the PGP Comment Response Approach.1 Essay.

PGP Responses to Comments                                                                                                                                                  Approach

45410/31/2011 04:04 PM EDT



 

 

Comment ID 568.1.001.011

Author Name: Friisoe Geir

Organization: Gypsy Moth Slow the Spread Foundation (STS), Inc.

This issue demonstrates the difficulty of trying to fit the CWA's requirements to an unintended application of that law,

illustrating yet again why we continue to maintain that FIFRA is the most appropriate vehicle for pesticide regulation.  
 

Response 

 

Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 588.001.002

Author Name: Duffie K.

Organization:  

The proposed regulations offer NO benefits for the environment or public that aren't already established through

FIFRA's pesticide label requirements and monitored through various regulatory agencies. Most states already have a

comprehensive permit-system to insure the protection of public health and natural resources. Additional regulations

(especially ambiguous and circumventing types) will do nothing to improve upon these existing systems.

Appropriately labeled pesticides intended for aquatic pest management are already subject to the US EPA's intensive

evaluation processes before they are registered. These products are designed, regulated, purchased, and judiciously

applied to perform specific purposes; as assessed and sanctioned through the EPA's evaluation process.

 

Furthermore, these products are also regulated by the various State Departments of Agriculture and/or State

Departments of Natural Resources. 
 

Response 

 

See response to Comment ID 277.1.001.009 and the PGP Comment Response Approach.1 Essay.

 

Comment ID 596.1.001.003

Author Name: Breaux Brian
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Organization: Louisiana Farm Bureau Federation, Inc.

For the last 30 years, the FIFRA registration process, which establishes regulatory limits on pesticides to prevent

negative effects to human health, safety and the environment has been based on science and has been effective at

stopping pesticides for entering navigable waters of the U.S. We feel that the pesticide registration process under

FIFRA is comprehensive and once the scientific decision is made for an EPA pesticide label, EPA must defend its own

EPA pesticide label regulations and not be in a posture where EPA does not defend their own label by adopting an

NPDES permit that is more restrictive for a specific pesticide or situation than the EPA pesticide use label where these

situations were already addressed in the FIFRA pesticide registration process. 
 

Response 

 

See response to Comment ID 277.1.001.009 and the PGP Comment Response Approach.1 Essay.

 

Comment ID 609.001.002

Author Name: Solum Dean

Organization: Airborne Custom Spray Inc.

I have a difficult time understanding how these permits will add any more degree of safety than what the pesticide label

is already providing. 
 

Response 

 

Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 617.1.001.012

Author Name: Setting Mary

Organization: Maryland Department of Agriculture (MDA)

In closing, while we recognize the difficulty the court's decision has placed on EPA, we greatly appreciate EPA's

willingness to engage the states, as co-regulators, during this process. We believe that the numerous difficulties that

have arisen during the draft permit process resulted from having to apply the requirements of the Clean Water Act to an

activity (pesticide regulation) that was never intended to be regulated under that statute, but under FIFRA instead. We

would encourage EPA to work with the National Association of State Departments of Agriculture (NASDA) to address

this issue by advancing a legislative remedy under FIFRA. 
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Response 

 

Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 626.1.001.001

Author Name: Latham Mark

Organization: Manatee County (FL) Mosquito Control District

How We Got Here:

 

All mosquito control districts (MCD) in the United States, including Manatee County Mosquito Control District have been

applying insecticides under the regulatory authority of the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA)

which ensured environmentally safe and target efficacious chemicals to be market available for protecting human and

domesticated animal health from mosquito borne diseases, for ensuring quality-of-life by minimizing nuisance mosquito

populations and promoting the economic develop of lands often plagued by high populations of mosquitoes. FIFRA was

Congressionally-authorized in 1947 and Congressionally-modernized in 1972; to date, the Manatee County MCD has

been able to operate very well under FIFRA in delivering quality public service while simultaneously having no

environmental concerns, including that of degrading water quality. FIFRA is a scientifically-based chemical testing and

registration process that led to an Internationally-accepted model pesticide regulatory process resulting in approved

insecticides that can be applied "without unreasonable risks to human health, wildlife or the environment." Additionally,

it is important to underscore the involvement of Congress in FIFRA; FIFRA was passed by Congress (in representation

of the people) and has been in existence for 50+ years with various Congressional modifications during this period,

supposedly acting in accordance of the will of the people. During this 50 year period, Congress never felt that

beneficial-use insecticides were ever a "pollutant". These highly regulated insecticides were developed and tested for

the betterment of society. These are insecticides that are used to control vectors of diseases such as West Nile Virus,

Eastern Equine Encephalitis, St. Louis Encephalitis, malaria, yellow-fever, dengue fever as well as controlling nuisance

populations of mosquitoes and ensuring economic growth in areas that were previously uninhabitable prior to modern

mosquito abatement practices. Never did Congress consider insecticides to be a point-source pollutant. Unfortunately

the will of Congress is no longer being executed. Through several "environmental-activist" lawsuits going back to the

late 1990's, a handful of Federal Court decisions, an undefended 2006 position from the EPA and lack of action from

Congress, beneficial use insecticides will be regulated as a point-source pollutant under the CWA and NPDES process

starting April 2011. This is a very unfortunate position for aquatic pesticide users.

 

We feel that the additional regulatory layer added by NPDES-permitting will increase the workload to our program while

adding no environmental benefits. All insecticide applications taking place are already highly regulated through FIFRA

and will continue to be regulated by FIFRA after April 9, 2011. As such, all of the environmental safe-guards offered by

FIFRA will continue to remain in place. NPDES will simply be an additional and unnecessary regulatory permit that will

add no environmental benefit over FIFRA. There will be no additional environmental safeguards offered by NPDES nor

will NPDES alter the way that the Manatee County MCD applies insecticides in terms of rates, volumes, timing of

PGP Responses to Comments                                                                                                                                                  Approach

45710/31/2011 04:04 PM EDT



 

applications and/or modes of application. All of these decisions will continue to be made in accordance with FIFRA. In

summary, as currently proposed, NPDES will have little regulatory effect on how the Manatee County MCD "does

business" or change our already high level of professionalism for the betterment of the environment and effective

mosquito control practice. We hope to soon see a Legislative-fix to the Clean Water Act clarifying the intent of pollutant-

control. 
 

Response 

See response to Comment ID 277.1.001.009 and the PGP Comment Response Approach.1 Essay.

 

Comment ID 631-cp.001.004

Author Name: Shurtleff Ron

Organization: Payette River Basin, Idaho Water District Number 65

The water delivery systems in Idaho currently comply with the label on the product, in compliance with FIFRA. The

FIFRA label ensures that the environment is protected. It is heavily regulated. The general permit will not improve the

environment beyond what we have been doing under FIFRA for more than 35 years. 
 

Response 

 

See response to Comment ID 277.1.001.009 and the PGP Comment Response Approach.1 Essay.

 

Comment ID 637.1.001.001

Author Name: Rabe Bonnie

Organization: New Mexico Department of Agriculture (NMDA)

Although the U.S. Supreme Court has determined pesticide applications to water constitute point source discharges

and require regulation under NPDES, NMDA supports the long standing intent for the Federal Insecticide Fungicide,

and Rodenticide Act (FIFRA) to regulate pesticides, including those used in or around water. FIFRA requires the

agency to evaluate pesticides submitted for registration to ensure compliance with substantial data requirements and

meet established risk assessments, including determinations in aquatic environments. FIFRA, as well as state pesticide

laws, also requires adequate demonstration of competency with certification and continuing education requirements for

performing pesticide applications. NMDA, as the state lead agency (SLA), has maintained a longstanding partnership

with EPA in effectively regulating pesticides including provisions in the annual workplan to ensure oversight and

activities which adequately address water quality protection in relation to pesticide use. With this oversight in place at

the federal as well as the state level for inspection and enforcement, no further permitting should be required under the

Clean Water Act and the NPDES program. However, given the Court's determination, we have participated in the
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process to develop and produce a final general permit and appreciate the opportunity to comment. 
 

Response 

 

EPA appreciates commenter’s support in development of the PGP.  Also, refer to the PGP Comment Response Approach.1 Essay.

 

Comment ID 641.1.001.003

Author Name: Swaffer Steve

Organization: Natural Resources,  Kansas Farm Bureau (KFB)

The regulations governing the use of pesticides are already adequately regulated by the Federal Insecticide,Fungicide

and Rodenticide Act. 
 

Response 

Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 649.1.001.004

Author Name: Rubin Katherine

Organization: Los Angeles Department of Water and Power (LADWP), City of Los Angeles, California

LADWP recommends that the permit should reflect that compliance with FIFRA labels will be protective of ambient

water quality criteria and therefore satisfy the permit requirements for routine applications. The needs of entities that

intentionally apply pesticides to water bodies and/or water storage/conveyance/distribution structures, in order to control

diseases, pests, invasive species, and maintain the integrity of structures and operational capabilities, are unique and

must be more clearly recognized under auspices of this permit. Pesticides for such uses are reviewed and approved by

the EPA, and use restrictions, if any, are clearly stipulated.  
 

Response 

EPA disagrees with commenter that source water protection controls are unique and should be more clearly recognized under the

permit.  All pesticides reviewed and approved by EPA are evaluated based on their use(s) with FIFRA label requirements reflecting

any special concerns associated with one or more approved uses, source water related or not.  Please refer to PGP Comment

Response Approach.1 Essay.
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Comment ID 655.1.001.001

Author Name: Wambeke Melvyn

Organization: Deaver Irrigation District,  Wyoming

The Clean Water Act (CWA) was enacted more then 30 years ago, updating the National Pollutant Discharge

Elimination System (NPDES) permitting program. EPA has administered the CWA, the Agency has never issued a

NPDES permit for the application of a pesticide to target a pest that is present on or over, including near, the water

where such application results in discharge to water of the United States (US). EPA has effectively regulated the set

types of applications through Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) for nearly 40 years. FIFRA

process includes requirements for environmental, health, and safety studies to establish the conditions under which

pesticides can be legally used in the US. Some of these registered pesticide uses are for pest control under aquatic

conditions.

 

EPA finalized a rule codifying the Agency's long held exemption from NPDE's permitting in 2006, of pesticides applied

into, over or near US waters, when made consistent with the FIFRA label. The February 2009 challenge of this rule,

vacated EPA's rule by the 6th Circuit Court of Appeals, declaring "pollutants" all biological pesticides and excess

chemical pesticide residues persisting in water after completion of beneficial uses and required the development of a

pesticides NPDES permitting program. 
 

Response 

EPA acknowledges commenter’s statements. Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 655.1.001.002

Author Name: Wambeke Melvyn

Organization: Deaver Irrigation District,  Wyoming

Overall, this decision marks a partial preemption of FIFRA by the CWA, layering numerous and burdensome

requirement on legally registered products that have wide value in society and exposing applicators and decision

makers (operators") to extensive legal jeopardy through citizen suits and agency actions. 
 

Response 

The CWA does not preempt FIFRA.  The requirements of FIFRA continue to apply as well as those required by the CWA.  Legal

challenges to covered discharges can be avoided through compliance.  Please refer to PGP Comment Response Approach.1 Essay

and response to Comment ID 299.1.001.004.
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Comment ID 671.1.001.003

Author Name: Kellum Walter

Organization: San Jacinto River Authority (SJRA), Texas

The proposed regulations offer NO benefits for the environment or public that aren't already provided through FIFRA's

pesticide label requirements and monitored through various regulatory agencies 
 

Response 

 

Please refer to PGP Comment Response Approach.1 Essay and responses to Comment IDs 277.1.001.009, 292.1.001.013,

299.1.001.004, 329.1.001.004, and 330.1.001.002. 

 

Comment ID 686.1.001.006

Author Name: Burgess Rick

Organization: United States Sugar Corporation (USSC or U.S. Sugar)

Despite EPA 's contention that the economic impact on entities covered by the general permit will be

"minimal"(75Fed.Reg. 107,at31784June4,20I0),we believe that implementation of the Draft Permit, as presently written,

will have many costly and unintended consequences. NPDES permitting under the CWA was initially targeted towards

discharges associated with industrial waste, municipal waste and stormwater runoff The issue of chemical pesticide

application has largely been governed by FIFRA. Historically. the fact that a biological or chemical pesticide may be

applied to, over or near water bodies is because EPA has already extensively reviewed and approved said use through

regulation under FIFRA. In order for biological and chemical pesticides to be in use at, on or near water bodies, means

that EPA has already determined the impacts of the application were acceptable. For the above reasons, the Draft

Permit requirements with respect to sampling and analysis of water for pesticide residuals is not necessary. duplicative

and expensive and would provide no useful information not already known to EPA. Because pesticide use application

rates, frequencies, concentrations and other aspects are already dictated by EPA approved directions for use through

FIFRA, and because monitoring will not provide any additional useful information and will provide instead significant

additional costs to operators and multiple opportunities for vexatious lawsuits by third parties for "paper violations," this

part of the Draft Permit should be revised.  
 

Response 

EPA disagrees with commenter concerning sampling and analysis requirements.  In fact, neither the proposed permit nor the final

permit contains sampling and analysis requirements of Operators.  Rather, the permit requires visual monitoring of pesticide

application areas to look for adverse incidents and only if the Operator is on the site for any reason (i.e, if an Operator does not

return to the site after pesticide application, the permit does not require that Operator to do so or to perform any such post
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application visual monitoring).  Please refer to PGP Comment Response Approach.1 Essay. 

 

Comment ID 687.1.001.002

Author Name: Unknown Unknown

Organization: Minor Crop Farmer Alliance (MCFA)

MCFA understands the dilemma in which the Agency finds itself. EPA has to develop its PGP program in light of the

Sixth Circuit's decision. We appreciate that in preparing the draft PGP, the Agency has attempted to minimize to the

extent possible the additional regulatory requirements. However, in the final analysis, the public interest is not served by

the Sixth Circuit's enormous expansion of the NPDES program. It will not yield greater protection of public health and

welfare but will impose substantial additional strain and burden on the Agency, the several States and the affected

industry. Instead, the public interest would be better served by having the application of pesticides continue to be

regulated under FIFRA rather than the CWA.

 

This Administration has the opportunity to have a meaningful impact on the allocation of government resources. It

should advise Congress that the Sixth Circuit's expansion of the NPDES program is simply not needed and request that

Congress affirm the Agency's long¬standing interpretation of the CWA and FIFRA through appropriate legislation. Such

an exercise of leadership would be most welcome and is consistent with sound public policy. 
 

Response 

Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 702.1.001.004

Author Name: Caldwell George

Organization: Texas Farm Bureau (TFB)

We believe the protection of human health for adults and children and of the environment are best accomplished

through the FIFRA. FIFRA establishes guidelines and standards utilized in the labeling of pesticide products, which

include "Directions for Use" that are based upon a risk assessment and that incorporate mitigation and application

techniques designed to minimize the risk of any type of contamination from run-off or drift. 
 

Response 

 

See response to Comment ID 277.1.001.009 and the PGP Comment Response Approach.1 Essay. 
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Comment ID 714.001.003

Author Name: Robinson S.

Organization:  

My small business follows the law as stated by Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) and state

and local laws related to herbicide application. We already spend several thousand dollars each year for regulatory

compliance. As a â€oefor hireâ€� aquatic applicator, I keep my equipment serviced and maintained, and follow herbicide

label requirements to insure safety and treatment efficiency. The herbicide labels are already approved by your agency,

and use is only legal when following label directions. Most herbicide applications that I conduct are spot treatments

targeted towards specific, often non-native, aquatic weed growths. Only in the instance of biological control agents

(sterile grass carp) is the total pond acreage treated.

 

In other words, most of my applications are small as compared to the total impoundment area. I have never been in

violation of FIFRA requirements and have never witnessed any adverse incidents as a result of my pesticide

applications. This is why I feel that EPA does not need to add an additional layer of bureaucracy and regulation on my

and other small businesses, when FIFRA meets all the necessary mandates of the Clean Water Act. 
 

Response 

Please refer to PGP Comment Response Approach.1 Essay.  The final PGP has reduced the requirements for small entities, for-hire

applicators, and small applications. 

 

Comment ID 732.001.003

Author Name: Long Nathan

Organization: Aquatic Control, Inc.

In addition, the proposed permit system will create unnecessary and duplicative regulation of EPA FIFRA-registered

aquatic products. 
 

Response 

Please refer to PGP Comment Response Approach.1 Essay. 

 

Comment ID 736.001.002

Author Name: Fefes Kristen

Organization: Associated Landscape Contractors of Colorado
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The application and use of pesticides is already strictly regulated by EPA under the Federal Insecticide Fungicide and

Rodenticide Act (FIFRA). Before a pesticide can be registered by the EPA, it must undergo extensive scientific studies

to determine the chemical properties of the product, how it changes or behaves in the environment, and its toxicity or

unintended impact on people, plants, and animals that are not the original target of the product. Toxicity tests and

scientific measurements are conducted in compliance with exacting standards, approved procedures, and strict

requirements mandated by the EPA. The EPA registration and approved product label determine the site or plant on

which a pesticide may be used; the amount, frequency, and timing of its use; and its storage and disposal practices.

Clean Water Act National Pollutant Discharge Elimination System (NPDES) permits, which are used to regulate

discharges of pollutants from factories and other point sources, should not be required when pesticides are applied

according to the FIFRA label, which already contains rigorous water quality safeguards as part of the pesticide

registration process. EPA reinforced this rule in 2006, with its statement that NDPES permits were not needed for

applications to or over U.S. Waters when the pesticide was applied in compliance with the EPA-approved FIFRA label. 
 

Response 

See response to Comment ID 277.1.001.009 and the PGP Comment Response Approach.1 Essay. 

 

Comment ID 775.001.001

Author Name: Ferguson, II J.

Organization: Aquatic Control, Inc.

I am a trained and certified aquatic applicator for Aquatic Control Inc. located in Seymour, IN. I have been a certified

applicator for 4.5 years. I have a Bachelor's Degree from Ball State in Environmental Management. We are constantly

trained by Aquatic Control, by state agencies, and by manufacturers on the proper use of aquatic pesticides. I am

tasked with the job of managing invasive aquatic vegetation on a daily basis and consider myself an aquatic resource

manager and a steward of the environment. It is highly disturbing that I will soon be considered a polluter of the

environment. I did not enter this field with the notion that one day I would be considered a polluter. The products I use

are registered by EPA and administered under FIFRA in order to insure they are safe for aquatic use and won't persist

in the environment. We use these products to control nuisance and invasive aquatic plant and algae species, improve

fishing opportunities and habitat, reduce risks to swimmers, reduce taste, odor, and toxins in water bodies, and to

improve our client's property values. 
 

Response 

 

See response to Comment ID 277.1.001.009.  Please refer to PGP Comment Response Approach.1 Essay. 

 

Comment ID 833.001.002
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Author Name: Hansen M.

Organization:  

The proposed NPDES permit system for use of aquatic pesticides will create unnecessary and duplicative regulation of

EPA FIFRA-registered aquatic and forestry products.  
 

Response 

 

Please refer to PGP Comment Response Approach.1 Essay. 

 

Comment ID 840.001.007

Author Name: Hartney Mary

Organization: Florida Fertilizer & Agrichemical Association (FFAA)

In conclusion, FFAA supports FIFRA as the overarching regulatory framework for pesticide regulation in the U.S.  
 

Response 

 

Please refer to PGP Comment Response Approach.1 Essay. 

 

Comment ID 842.1.001.002

Author Name: Sparks Michael

Organization: Florida Citrus Mutual et al.

We further believe that the FIFRA should continue to be the primary mechanism for the regulation of pesticides.

Currently, any impact on water quality, any environmental impact, and any safety issue associated with the use of a

pesticide can be and is adequately regulated through the application of FIFRA.   

 

We urge EPA to request that Congress accommodate a system for farmers to permit chemical application consistent

with EPA's long standing interpretation that a NPDES permit is not required for products regulated under FIFRA.   
 

Response 
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Please refer to PGP Comment Response Approach.1 Essay. 

 

Comment ID 847.001.001

Author Name: Isaacs Brian

Organization: Aquatic Control, Inc.

I feel that the NPDES draft pesticide permit would create unnecessary and duplicative regulation of EPA FIFRA

registered aquatic pesticides. The NPDES system was created to eliminate pollution discharge. Aquatic Pesticides are

labeled to restore aquatic environments to a healthy state and are required to go through extensive testing to make sure

that they will not cause unreasonable adverse effects on the environment or non-target organisms. Due to the fact that

the aquatic products have already been tested, applied, observed, and evaluated during the registration and in many

cases re-registration process, I do not feel that it should be a requirement of aquatic application companies to monitor

the applications of FIFRA labeled products. 
 

Response 

 

Please refer to PGP Comment Response Approach.1 Essay. 

 

Comment ID 872.001.001

Author Name: Thompson R.

Organization:  

As a farmer, I am concerned about the impact over-regulation could have on my livelihood. Pesticide application is

currently regulated under the Federal Insecticide, Fungicide, and Rodenticide Act, and I believe that is sufficient. I do

not believe that pesticide application should be regulated under the Clean Water Act. 
 

Response 

 

Please refer to PGP Comment Response Approach.1 Essay. 

 

Comment ID 872.001.006

Author Name: Thompson R.
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Organization:  

I strongly disagree with the 6th Circuit Court's decision that NPDES permits should be required for any pesticide

application, which is, and should continued to be, regulated under the Federal Insecticide, Fungicide and Rodenticide

Act (FIFRA). I believe that EPA's interpretation of the court decision should remain limited in scope and that permit

language should strictly adhear to the four listed categories. 
 

Response 

See the Scope and PGP Comment Response Approach.1 Essays.  The final PGP is available for the four use patterns in the draft

permit with some minor revisions to those patterns based on comments EPA received on the draft permit.

 

Comment ID 895.001.001

Author Name: Felker M.

Organization:  

As a farmer in Crittenden county, Arkansas, I am concerned about the impact over-regulation could have on my

livelihood. Pesticide application is currently regulated under the Federal Insecticide, Fungicide, and Rodenticide Act,

and I believe that is sufficient. I do not believe that pesticide application should be regulated under the Clean Water Act.

We are stewards of the land and enviroment so we have regulations in place so let's move forward. 
 

Response 

Please refer to PGP Comment Response Approach.1 Essay.

 

Comment ID 896.001.001

Author Name: Francis K.

Organization:  

I think the current regulations under FIFRA have done a good job, and as a farmer that depends on our farm for not

only my future, but my kids future, I will be a good steward and only use what is absolutely necessary to produce a

crop. 
 

Response 

 

EPA acknowledges commenter’s statements.   
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Comment ID 906.1.001.008

Author Name: Harja John

Organization: Public Lands Policy Coordination Office (PLPCO), Office of the Governor, State of Utah

The Draft Pesticide General Permit (PGP) would also charge the state to obtain a permit in addition to FIFRA

requirements. In its current form, the impacts and requirements to permitees are unclear because details on the

requirements aren't specified.  
 

Response 

The PGP is administered by EPA only in the areas where EPA remains the permitting authority.  EPA does not charge fees for

coverage under the PGP.  In Utah, EPA’s permitting authority is limited to Indian country lands.   The Fact Sheet of the PGP

provides the explanation of permit requirements.  The economic analysis provides the explanation of EPA’s evaluation of the

potential impacts of the PGP on the regulated community, for which EPA has determined minimal effect.  Please refer to PGP

Comment Response Approach.1 Essay. 

 

Comment ID 907.1.001.004

Author Name: Clary Patricia

Organization: Californians for Alternatives to Toxics (CATs)

The draft permit, in Part 2, requires all operators to minimize pesticide discharges into waters by doing the following: (1)

Use the lowest effective amount of pesticide product per application and optimum frequency of pesticide applications

necessary to control the target pest; (2) perform regular maintenance activities to reduce leaks, spills, or unintended

discharges of pesticides associated with

the application of pesticides covered under this permit; and (3) maintain application equipment in proper operating

condition by calibrating and cleaning/repairing such equipment on a regular basis to ensure effective pesticide

application and pest control.

 

It is important to note that although the FIFRA labeling is not an effluent limitation, if the permittee is found to have

applied a pesticide in a manner inconsistent with the relevant water-quality related FIFRA labeling requirements, EPA

will presume that the effluent limitation to minimize pesticides entering the Waters of the United States has been

violated under the NPDES permit. Therefore, use inconsistent with certain FIFRA labeling requirements could result in

the permittee being held liable for CWA violation as well as a FIFRA violation.

 

Here we find EPA close to admitting that FIFRA rules, and damn CWA or ESA! The public can only wonder why

applicators should have to bother with a permit when the FIFRA labeling requirements seem to be covering all the

bases already.  
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Response 

Please refer to PGP Comment Response Approach.1 Essay and responses to Comment IDs 190-cp.001.002 and 515.1.001.003.

 

Comment ID 909.1.001.007

Author Name: Haney Mark

Organization: Kentucky Farm Bureau Federation (KFB)

We urge EPA to clarify the nonpoint source status of crop protection activities and that agricultural pesticide uses are

beyond the scope of the NPDES in the final rule. This is a very important issue and the imposition of NPDES permitting

requirements for pesticide applications to agricultural crops beyond FIFRA regulations would be contrary to current law

and burdensome on our farmers who produce the safest, most abundant and most economical food, fiber and

renewable energy our nation depends upon. 
 

Response 

Irrigation return flow and agricultural stormwater runoff are exempt from NPDES permit requirements under the CWA and

continue to not require permits for such discharges.  See the Scope Response to Comments Essay.

 

Comment ID 916.001.001

Author Name: Dippel Donnie

Organization: Texas Ag Industries Association (TAIA)

TAIA represents companies that develop, manufacture, formulate, distribute, and advise the use of crop protection

chemicals in Texas. TAIA members supply pesticides to farmers and ranchers that produce the food, fiber and bio-fuels

for our country and advise those farmers and ranchers on proper uses and integrated pest management options. TAIA

believes that pesticide applications by farmers and ranchers should not generally be subject to the Clean Water Act

(CWA) or this permit and provide these comments in support of this position. Pesticide manufactures engage in

enormous amounts of research and supporting documentation to meet the registration requirements in the Federal

Insecticide Fungicide and Rodenticide Act (FIFRA). 
 

Response 

 

Please refer to PGP Comment Response Approach.1 Essay. 
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Comment ID 928.001.006

Author Name: Bonner Claude

Organization: Arkansas Crop Protection Association

Because of the enormous impact that the proposed NPDES permitting system will have on commercial agriculture, if

applied, and the short time period being used to develop and implement this system, we encourage consideration for a

more extended period of development, review and implementation. 
 

Response 

EPA disagrees that the PGP will have an enormous impact on commercial agriculture.  For one, irrigation return flow and

agricultural stormwater runoff, two sources that contribute terrestrial pesticides to waters of the United States are exempt from

NPDES permit coverage by the CWA.  See also the PGP Comment Response Approach.1 Essay.  With respect to time needed to

develop and implement this permit, EPA believes the more than two years that were taken since the Court’s initial ruling on this

issue is ample for the regulated industry to understand the implications of such requirements and plan accordingly such that

activities are in compliance with permit requirements beginning on the effective date of the permit.   

 

Comment ID 936.001.002

Author Name: Jones Milford

Organization: Huttonsville Public Service District

Recognize that pesticides play an important role in protecting the drinking water supply and can be used effectively

through compliance with the Federal Insecticide Fungicide and Rodenticide Act (FIFRA) label requirements . 
 

Response 

 

EPA acknowledges the value of properly used pesticides and of FIFRA.  Please refer to PGP Comment Response Approach.1

Essay.

 

Comment ID 939.001.002

Author Name: Russell Russell

Organization: Pennsylvania Department of Agriculture

We believe Congress intended pesticide applications to be regulated under Federal Insecticide Fungicide, Insecticide
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&Rodenticide Act (FIFRA), not the Clean Water Act (CWA) and would encourage the agency to support a change to

FIFRA or the CWA to eliminate pesticides registered under FIFIRA from being included in the definition of pollutants

under the CWA. Unlike other pollutants that require NPDES permits, pesticides are intended for a beneficial purpose.

Prior to approval for sale by the EPA, pesticide formulations are subjected to extensive research including

environmental fate data and health exposure assessments.  
 

Response 

Please refer to PGP Comment Response Approach.1 Essay. 
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BAC - BACKGROUND

Comment ID 237-cp.001.003

Author Name: Feller Larry

Organization: South Carolina Aquatic Plant Management Society

This NPDES General Permit for applications of pesticides that leave a residue in, over or near (undefined) waters of the

US is, in our view, an unconstitutional outcome of judicial commingling of the Clean Water Act and FIFRA. It is a law

made by the courts. 
 

Response 

EPA appreciates the Commenter’s statement.  See Comment ID 483.1.001.001.

 

Comment ID 256-cp.001.003

Author Name: Moesler A.

Organization:  

As a member/citizen observer for CRWP, I was disappointed that little concern was expressed for actual resource

protection or for validation of the permitting process other than the court order. 
 

Response 

EPA disagrees with the Commenter. The Pesticide General Permit includes technology based and water quality based effluent

limitations, pest management measures, monitoring, planning, corrective action, and recordkeeping and reporting requirements that

are designed to provide resource protection consistent with the statutory and regulatory provisions of the CWA. As the fact sheet to

the permit describes, the requirements in this permit result in water quality protection beyond what is required under the FIFRA

label (See Section III.3 of the PGP Fact Sheet).

 

Comment ID 315.1.001.001

Author Name: Peterson Jack

Organization: Arizona Department of Agriculture

We are the state regulatory agency that is responsible for implementing FIFRA in agriculture in Arizona.  We appreciate

being able to provide input on the issue of requiring an NPDES permit for the application of pesticides to, over or near
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navigable waters of the U.S.  Although we are not the agency that implements the CWA we are concerned over long

term ramifications of these permitting requirements.  We believe congress did not intend to require NPDES permits for

pesticide applications and the courts have this issue wrong.  Having said that and realizing this is a court ordered

situation we will provide comment.  Also please realize comments are provided in the belief as has been stated by the

EPA on numerous occasions that this will likely will be used as the model for state permits.  Comments are provided

with this thought in mind.   
 

Response 

EPA appreciates commenter’s clarifications.

 

Comment ID 418.1.001.002

Author Name: Kennedy Keith

Organization: Wyoming Ag-Business Association (WABA)

Four months after Congress enacted the Clean Water Act (CWA) it enacted the Federal Insecticide, Fungicide and

Rodenticide Act (FIFRA) to control all aspects of pesticide registration, sales and use. In the decades since, USEPA

has never issued an NPDES permit for the application of a pesticide made intentionally to target a pest that is present in

or over, including near, waters of the US. Instead, USEPA has been regulating these and all other types of applications

under FIFRA, as intended by Congress. Congressional intent to this effect was clearly spelled out in the House

Committee Report for FIFRA in 1971:

 

"2. Statement of findings

 

The Committee did not included in H.R 10729 the statement of legislative findings as originally proposed in H.R. 4152.

The Committee did not take this action in derogation of the basic intent of H.R. 4152, but did so to avoid cluttering the

final statute with language which the Committee feels is interpretive of the other provisions of this legislation. It is

therefore the Committee's intent that:

 

The Congress hereby finds that pesticides are valuable to our Nation's agricultural production and to the protection of

man and the environment from insects, rodents, weeds, and other forms of life which may be pests; but it is essential to

the public health and welfare that they be regulated closely to prevent adverse effects on human life and the

environment, including pollution ofinterstate and navigable waters:... and that regulation by the Administrator and

cooperation by the States and other jurisdictions as contemplated by the Act are appropriate to prevent and eliminate

the burdens upon interstate and foreign commerce, to effectively regulate such commerce, and to protect the public

health and welfare and the environment." (emphasis added) H.R. Rep. #92-511, 92d Cong., 2d Sess., 13-14 (1971)

 

The FIFRA registration process described well by USEPA in the Fact Sheet accompanying the pesticide NPDES

general permit (PGP) includes requirements for many dozens of environmental, health and safety studies to establish

the conditions under which pesticides can be legally used in the United States. Many of these studies form the basis of

USEPA's use restrictions incorporated into pesticide product labels, including for those product uses covered by
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USEPA's PGP. USEPA's 2006 final rule codified the Agency's long-held exemption from NPDES permitting of

pesticides applied into and over, including near, waters of the USwhen made consistent with the FIFRA label (71 Fed.

Reg. 68, 483).

 

Background Considerations: In the decades since Congress enacted the CWA, USEPA has never issued an NPDES

permit for the application of a pesticide made intentionally to target a pest that is present in or over, including near,

waters of the US. Instead, USEPA has been regulating these types of applications through FIFRA, enacted by

Congress to control all aspects of pesticide registration, sales and use. The FfFRA registration process includes

requirements for many dozens of environmental, health and safety studies to establish the conditions under which

pesticides can be legally used in the United States [FN 5] When many scientific studies have contributed to a great

wealth of knowledge about commercial pesticides and about their use in agricultural and non-agricultural pest control

situations. Many of these studies are required by USEPA to estabhsh.the safety of pest control products use in aquatic

situations. In 2006, USEPA finalized a rule [FN 6] codifying the Agency's long-held exemption from NPDES permitting

of pesticides applied into and over, including near, waters of the USwhen made consistent with the FIFRA label.

However, this rule was widely challenged and in February 2009, the 6th Circuit Court of Appeals vacated USEPA's rule,

declared "pollutants" all biological pesticides and excess chemical pesticide residues persisting in water after

completion of beneficial uses,and required the development of a pesticide NPDES permitting prog~. Although

USEPNgreed with industry that the Court had misapplied Chevron principle [FN 7] deciding the case [FN 8] the Agency

opposed industry's 6th Circuit en banc and USSupreme Court certiorari petitions. In the few remaining months until the

end of the 2-year stay of the Court's decision, USEPA and states must implement a functional, achievable and

defensible NPDES general permit for aquatic pesticide use. This will be a difficult task for all involved. Our comments

are designed to provide USEPA with insight into various key considerations, and we intend to submit the same

comment to WYDEQ to inform them during the drafting of the wyoming PGP 

 

[FN 5] See our statement on the pesticide registration process in these comments under "Other Considerations" [

FN 6] 71 Fed. Reg. 68, 483. November 27,2006. The rule revised USEPA'sNPDES regulations to add a paragraph to

the list of discharges In 40 C.F.R.122.3that do not require NPDES permits. 71 Fed. Reg. at 68,492. The rule covered

the application of pesticides, "consistent with all relevant requirements under FIFRA (i.e., those relevant to protecting

water quality)," Inthe following two circumstances: (1)The application of pesticides directly to waters of the USIn order to

control pests. Examples of such applications include applications to control mosquito larvae, aquatic weeds, or other

pests that are present in waters of the US.(2) the application of pesticides to control pests that are present over waters

of the US,including near such waters, where a portion of the pesticides will unavoidably be deposited to waters of the

USin order to target the pests effectively; for example when insecticides are aerially applied to a forest canopy where

waters of the US may be present below the canopy or when pesticides are applied over or near water for control of

adult mosquitoes or other pests. Ibid. (40 C.F.R.122.3(h». USEPA further concluded that "if there are residual materials

resulting from pesticides that remain in the water after the application and its Intended purpose (elimination of targeted

pests) have been completed, these residual materials are ... pollutants under CNA section 502(6) because they are

wastes of the pesticide application." 71 Fed. Reg. at 68,487. USEPA explained however, that such applications "do not

require NPDES permits" because, "while the discharge of the pesticide is from a point source (generally a hose or an

airplane), It is nota pollutant at the time of the discharge... Instead the residual should be treated as a nonpoint source

pollutant." Ibid.

[FN 7] Chevron, U.S.A, Inc. v. NRIX,467 U.s. 837 (1984)

[FN 8] Brief for the Federal Respondent In Opposition. USSC#09-533 and #09-547. CropLife America et al., Petitioners

v Baykeeper, et al.; erican Farm Bureau Federation et al., Petitioners v Baykeeper, et al., On Petition for a Writ of
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Certiorari, U.s. Supreme Court. 
 

Response 

EPA appreciated the background information submitted by the commenter. Also see response to Comment ID 483.1.001.001.

 

Comment ID 581.001.003

Author Name: Steenson Daniel

Organization: Nampa and Meridian Irrigation District (NMID)

II. PGP General Comments 

 

The PGP Fact Sheet outlines the history of pesticide application regulation by EPA and the court decisions leading to

the regulations of pesticide applications. The PGP Fact Sheet explains that the confusion and uncertainty regarding the

applicability of the Clean Water Act to pesticide applications begins with the decision in Headwaters. Inc. v. Talent

Irrigation District, 243 FJd 526 (9'hCir.2001)("Talent"). The confusion and uncertainty was addressed by EPA's "2006

NPDES Pesticides Rule" issued on November 27,2006. which clarified that the application of pesticides to waters in

certain instances did not require an NPDES permit if the application is consistent with FIFRA. The Sixth Circuit vacated

the 2006 NPDES Pesticides Rule in National Cotton Council of

Americav.EPA,553F.3d927(6'hCir.2009)("NationalCotton"),which precipitated the draft PGP. Noticeably absent from the

PGP Fact Sheet and background history is any mention of the Clean Water Act's (CWA) exemption from the definition

of "point source" for return flows from irrigated agriculture and EPA's prior "Interpretive Statement and Regional

Guidance on the Clean Water Act' s Exemption for Return Flows from Irrigated Agriculture" published on March 29,

2002 ("Guidance"), and the application of such exemption to the PGP. Without addressing the exemption and EPA prior

Guidance confusion and uncertainty remains.   
 

Response 

The 6th Circuit Decision in the National Cotton case and therein this permit does not have any effect on the CWA statutory

exclusion of return flows from irrigated agriculture from the definition of “point source.” (CWA sec. 501(14)). The fact sheet of the

final permit further clarifies (See Section I.7 of Fact sheet), as did the fact sheet to the proposed permit, that discharges from the

application of pesticides, which includes application of herbicides, to irrigation ditches and canals that are waters of the U.S. now

require NPDES permits because the 6th Circuit Court determined that such discharges of pesticides are pollutants.

 

Comment ID 606.1.001.002

Author Name: Frank Bobbie

Organization: Wyoming Association of Conservation Districts (WACD)
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CWA and FIFRA: Four months after Congress enacted the Clean Water Act (CWA) it enacted the Federal Insecticide,

Fungicide and Rodenticide Act (FIFRA) to control all aspects of pesticide registration, sales and use. In the decades

since, EPA has never issued an NPDES permit for the application of a pesticide made intentionally to target a pest that

is present in or over, including near, waters of the US. Instead, EPA has been regulating these and all other types of

applications under FIFRA, as intended by Congress. Congressional intent to this effect was clearly spelled out in the

House Committee Report for FIFRA in 1971:

 

"2. Statement of findings The Committee did not included in H.R. 10729 the statement of legislative findings as

originally proposed in H.R. 4152. The Committee did not take this action in derogation of the basic intent of H.R. 4152,

but did so to avoid cluttering the final statute with language which the Committee feels is interpretive of the other

provisions of this legislation. It is therefore the Committee's intent that:

 

The Congress hereby finds that pesticides are valuable to our Nation's agricultural production and to the protection of

man and the environment from insects, rodents, weeds, and other forms of life which may be pests; but it is essential to

the public health and welfare that they be regulated closely to prevent adverse effects on human life and the

environment, including pollution of interstate and navigable waters;…and that regulation by the Administrator and

cooperation by the States and other jurisdictions as contemplated by the Act are appropriate to prevent and eliminate

the burdens upon interstate and foreign commerce, to effectively regulate such commerce, and to protect the public

health and welfare and the environment." (emphasis added)

 

H.R. Rep. #92-511, 92d Cong., 2d Sess., 13-14 (1971)

 

The FIFRA registration process described well by EPA in the Fact Sheet accompanying the pesticide NPDES general

permit (PGP) includes requirements for many dozens of environmental, health and safety studies to establish the

conditions under which pesticides can be legally used in the United States. Many of these studies form the basis of

EPA's use restrictions incorporated into pesticide product labels, including for those product uses covered by EPA's

PGP. EPA's 2006 final rule codified the Agency's long-held exemption from NPDES permitting of pesticides applied into

and over, including near, waters of the US when made consistent with the FIFRA label (71 Fed. Reg. 68, 483).

 

Background Considerations: In the decades since Congress enacted the CWA, EPA has never issued an NPDES

permit for the application of a pesticide made intentionally to target a pest that is present in or over, including near,

waters of the US. Instead, EPA has been regulating these types of applications through FIFRA, enacted by Congress to

control all aspects of pesticide registration, sales and use. The FIFRA registration process includes requirements for

many dozens of environmental, health and safety studies to establish the conditions under which pesticides can be

legally used in the United States.[FN 5] The many scientific studies have contributed to a great wealth of knowledge

about commercial pesticides and about their use in agricultural and non-agricultural pest control situations. Many of

these studies are required by EPA to establish the safety of pest control products use in aquatic situations. In 2006,

EPA finalized a rule [FN 6] codifying the Agency's long-held exemption from NPDES permitting of pesticides applied

into and over, including near, waters of the US when made consistent with the FIFRA label. However, this rule was

widely challenged and in February 2009, the 6th Circuit Court of Appeals vacated EPA's rule, declared "pollutants" all

biological pesticides and excess chemical pesticide residues persisting in water after completion of beneficial uses, and

required the development of a pesticide NPDES permitting program. Although EPA agreed with industry that the Court

had misapplied Chevron principles [FN 7] in deciding the case [FN 8], the Agency opposed industry's 6th Circuit en

banc and US Supreme Court certiorari petitions. In the few remaining months until the end of the 2-year stay of the
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Court's decision, EPA and states must implement a functional, achievable and defensible NPDES general permit for

aquatic pesticide use. This will be a difficult task for all involved. Our comments are designed to provide EPA with

insight into various key considerations, and we intend to submit the same comment to WYDEQ to inform them during

the drafting of the Wyoming PGP.  

 

 

[FN 5] See our statement on the pesticide registration process in these comments under "Other Considerations"

[FN 6] 71 Fed. Reg. 68, 483. November 27, 2006. The rule revised EPA's NPDES regulations to add a paragraph to the

list of discharges in 40 C.F.R. 122.3 that do not require NPDES permits. 71 Fed. Reg. at 68,492. The rule covered the

application of pesticides, "consistent with all relevant requirements under FIFRA (i.e., those relevant to protecting water

quality)," in the following two circumstances: (1) The application of pesticides directly to waters of the US in order to

control pests. Examples of such applications include applications to control mosquito larvae, aquatic weeds, or other

pests that are present in waters of the US. (2) the application of pesticides to control pests that are present over waters

of the US, including near such waters, where a portion of the pesticides will unavoidably be deposited to waters of the

US in order to target the pests effectively; for example when insecticides are aerially applied to a forest canopy where

waters of the US may be present below the canopy or when pesticides are applied over or near water for control of

adult mosquitoes or other pests. Ibid. (40 C.F.R. 122.3(h)). EPA further concluded that "if there are residual materials

resulting from pesticides that remain in the water after the application and its intended purpose (elimination of targeted

pests) have been completed, these residual materials are … pollutants under CWA section 502(6) because they are

wastes of the pesticide application." 71 Fed. Reg. at 68,487. EPA explained however, that such applications "do not

require NPDES permits" because, "while the discharge of the pesticide is from a point source (generally a hose or an

airplane), it is not a pollutant at the time of the discharge…Instead the residual should be treated as a nonpoint source

pollutant." Ibid.

[FN 7] Chevron, U.S.A., Inc. v. NRDC, 467 U.S. 837 (1984)

[FN 8] Brief for the Federal Respondent in Opposition. USSC #09-533 and #09-547. CropLife America et al., Petitioners

v Baykeeper, et al.; American Farm Bureau Federation et al., Petitioners v Baykeeper, et al., On Petition for a Writ of

Certiorari, U.S. Supreme Court. 
 

Response 

See response to comment ID 418.1.001.002. Also see response to Comment ID 483.1.001.001.

 

BAC.1 - CLEAN WATER ACT

Comment ID 193.1.001.003

Author Name: Atkins Lee

Organization: Progressive Solutions, LLC

During the Webinar it was announced that agricultural applications would be exempt from NPDES permitting for

agricultural runoff from irrigation and storm flow.     

     1. How can this distinction be made when all of agricultural exploits require multiple annual applications of herbicides
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fungicides, insecticides, etc., while industrial and forestry applications are customarily one time every three to fifteen

years, or more, with herbicides only.

     2. The pesticide load for agricultural source point pollution is hundreds of levels of magnitude of that of industrial

applications

     3. Most industrial applications are limited to herbicides with toxicity ratings of non toxic to almost non toxic

     4. Agricultural applications are frequently made with fungicides and insecticides that are rated as toxic to poison. 
 

Response 

See response to Comment ID 201.1.001.009.

 

Comment ID 201.1.001.009

Author Name: Jones Travis

Organization: Idaho Grain Producers Association (IGPA)

The IGPA appreciates the EPA's clarification that the draft PGP soes not compromise or infringe on the existing Clean

Water Act exemptions for irrigation return flow and agricultural stormwater runoff and, thus, do not require NPDES

permit coverage.

 

However, the IGPA requests that the PGP clarify that irrigation return flows, already statutorily exempt from NPDES

permits, include residuals from aquatic herbicides used in irrigation systems. This clarification is consistent with the

statutory exemption in the Clean Water Act and 2002 guidance as issued by the EPA.   
 

Response 

The PGP does not change the provisions in the CWA that define “point source” as excluding agricultural stormwater discharges and

return flows from irrigated agriculture (sec. 402(l) and sec. 502(14)).  NPDES permit coverage, including PGP coverage, is not

required for such discharges, including when return flows from irrigated agriculture contain residuals from aquatic herbicides.  This

does not necessarily mean that all residuals from aquatic herbicides used in irrigation systems are excluded from NPDES permit

requirements, since components of irrigation systems can constitute waters of the U.S.  For areas where EPA is the permitting

authority, applications of aquatic herbicides (and pesticides for the specified use patterns) to waters of the U.S. are subject to the

PGP.  The 2002 guidance was developed well before issuance of the 2009 Cotton Council decision which stated that an NPDES

permit is needed for applications of pesticide, which leave a residue to waters of the U.S. Therefore the 2002 guidance is invalid

and NPDES permits will now be required starting October 31, 2011 for discharges o these pesticides to waters of the U.S.

 

 

Comment ID 204.1.001.001

Author Name: Rau Brian
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Organization: Medina Flying Service

Item #12, in the Frequently Asked Questions and in other areas of the draft guidance publications, it is indicated that

most agricultural applications would not need a general permit if it does not involve discharges into Waters of the US.

The same area also asks for comments on whether or not other pesticide applications should be included in the permit

process. All of the agricultural pesticides that I apply include a restriction against application to water on the FIFRA

approved label. A recently released North Dakota Department of Health study of pesticides and water in the state

showed only a few cases of extremely low levels of pesticides, well below established safety tolerances. Most of the

pesticides found were of the type that are water soluble and probably moved into the water through storm runoff, which

is exempted by the Clean Water Act. I believe that this is a good example of why agricultural applications do not need to

be included in the permit process. In discussions with representatives from the North Dakota Department of Health (the

agency responsible for water permits in North Dakota) they have indicated that they would rather spend their time

working on real water quality issues in the state such as feedlot runoff, than work on pesticide permits. It is

unreasonable to force them to spend their time and efforts on areas that are not needed by including agricultural

applications in the permit process. 
 

Response 

EPA acknowledges the comment but would like to note that not all agricultural applications are exempt from the NPDES PGP.

Pursuant to Section 402(l) of the CWA, irrigation return flow and agricultural stormwater are exempt from needing an NPDES

permit.  Also, it is important to note that as a result of the Sixth Circuit Court decision, NPDES permits are required for point source

discharges to Waters of the United States that result  from the application of  biological pesticides and chemical pesticides that leave

a residue, regardless of whether or not those discharges are already regulated under FIFRA or state regulations.  EPA is developing

the general permit to provide a mechanism for dischargers to obtain permit coverage consistent with the Court’s decision and the

requirements of the Clean Water Act.  See response to Comment ID 201.1.001.009.

 

 

Comment ID 240-cp.001.001

Author Name: Harmon Lynn

Organization: American Falls Reservoir District No. 2, Shoshone,  Idaho (ID)

Irrigation Return Flow Exemption- The application of aquatic herbicides in canals is statutorily exempt from the

defination of point source under the clean water act. The general permit needs to make clear that irrigation return flows,

which do not require a NPDES permits, include residuals from aquatic herbicides used in irrigations canals and ditches. 
 

Response 

See response to Comment ID 201.1.001.009. Please note that point source discharges to irrigation canals or ditches will require

NPDES permit coverage to the extent they constitute waters of the U.S. These applications are not exempt under the irrigation
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return flow exemption. 

 

 

Comment ID 245.1.001.005

Author Name: Kiester Ronald

Organization: South Board of Control (SBOC)

Irrigation Return Flows: Under 111th Congress S.787 agriculture is exempt from the Water's of the United States under

the Clean Water Act. General NPDES permit is not required for irrigation canals or ditches, State's supersede in this

area as they should. 
 

Response 

The Commenter references a Bill that has not become law.  As a result of the Sixth Circuit Court’s decision to vacate the 2006

NPDES Pesticides Rule, NPDES permits will be required for point source discharges to Waters of the United States of biological

pesticides, and of chemical pesticides that leave a residue.  Point source discharges to irrigation canals or ditches will require

NPDES permit coverage to the extent they constitute waters of the U.S. These applications are not exempt under the irrigation

return flow exemption. 

 

Comment ID 257-cp.001.003

Author Name: Maxwell Roy

Organization: Emmett Irrigation District

Currently irrigation return flows are exempt from NPDS and for EPA to require them would be an unnecessary burden

placed upon a district and its patrons. 
 

Response 

See response to Comment ID 201.1.001.009.

 

Comment ID 258.1.001.003

Author Name: McLaurin Allen

Organization: Southern Cotton Growers Inc.

We agree with your interpretation that PGP does not supersede existing statutory exemptions under the Clean Water
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Act for irrigation return and storm water discharges. 
 

Response 

EPA acknowledges commenter’s statement.

 

Comment ID 266-cp.001.003

Author Name: Respess Gary

Organization: North Carolina Cotton Producers Association, Inc.

We agree with your interpretation that PGP does not supersede existing statutory exemptions under the Clean Water

Act for irrigation return and storm water discharges. 
 

Response 

EPA acknowledges commenter’s statement.

 

Comment ID 277.1.001.004

Author Name: Pennington Larry

Organization: North Side Canal Company

The application of aquatic herbicides in canals and ditches is statutorily exempt from the definition of a "point source"

under the Clean Water Act. The general permit needs to make clear that irrigation return flows, which do not require

NPDES permits, include residuals from aquatic herbicides used in irrigation canals and ditches. This is consistent with

the statutory exemption in the Clean Water Act and guidance issued by EPA in 2002. 
 

Response 

See response to Comment ID 201.1.001.009.

 

Comment ID 283.1.001.001

Author Name: Carroll Brandy

Organization: Arkansas Farm Bureau Federation (ARFB)

Arkansas Farm Bureau Federation (ARFB) is pleased to offer these comments on specific aspects of the Draft
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Pesticide General Permit (PGP) and Fact Sheet affecting agricultural pesticide users. The EPA's PGP as proposed

does not cover pesticide applications to agricultural crops, regardless of whether those crops are grown in or adjacent

to wetland areas or other features that may be viewed as "waters of the U.S." We support this result since The Clean

Water Act makes plain Congress's intent that the production of agricultural crops, including the use of pesticides, is not

subject to federal National Pollutant Discharge Elimination System (NPDES) permit requirements and cannot lawfully

be subjected to such requirements. 
 

Response 

The PGP is eligible to operators who discharge to waters of the United States from the application of biological pesticides, or

chemical pesticides that leave a residue, when the pesticide application is for one of four specified use patterns: Mosquito and Other

Flying Insect Pest Control, Weed and Algae Pest Control, Animal Pest Control and Forest Canopy Pest Control.  EPA determined

that the four use patterns included in the PGP would encompass the majority of pesticide applications that would result in point

source discharges to Waters of the United States and generally represent the use patterns intended to be addressed by the 2006 rule

that is now vacated.  However, any pesticide application activities that do not fall within the four use patterns covered by this permit

will require coverage under some other NPDES permit if those activities are not exempt under the CWA and result in point source

discharges to waters of the U.S.  EPA acknowledges that the CWA does not require NPDES permits for non-point source

discharges associated irrigation return flow and agricultural stormwater.  EPA clarifies that as a result of the 6th Circuit’s decision;

however, NPDES permits will be required for point source discharges to Waters of the United States of biological pesticides, and of

chemical pesticides that leave a residue.

 

Also see response to Comment ID 201.1.001.009, and section I.7 of the Fact Sheet.

 

Comment ID 290.1.001.002

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

However, the AMCA feels that the Clean Water Act is an inappropriate vehicle for the regulation of public health

pesticides as pollutants by definition. However, we in turn recognize the present need to help craft a permitting system

that conforms to the dictates of the Clean Water Act while allowing reasonable and appropriate use of these products in

the protection of public health and the environment. 
 

Response 

EPA acknowledges commenter’s statement.

 

Comment ID 292.1.001.005

Author Name: Lewis Trent
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Organization: PondMedics Incorporated, North Texas Hydrologists, Incorporated

Your reach has overstepped your bounds. The ruling by the Court did not mandate the regulation you are trying to

enforce through the PGP. The CWA NPDES framework does not require much of what you are trying to regulate in the

PGP. 
 

Response 

EPA disagrees with commenter that the Agency has overstepped its authority.  The 6th Circuit Court’s decision establishes that the

discharge of biological pesticides and chemical pesticides that leave a residue to waters of the U.S. constitutes a point source

discharge of a pollutant, which in turn will require an NPDES permit under the CWA.  The provisions in the PGP are consistent and

comply with what is required under the CWA and its implementing regulations under the NPDES program.  Please see the Fact

Sheet for a full discussion of NPDES program requirements and why the PGP is consistent with those requirements.

 

Comment ID 296.1.001.001

Author Name: Delaney Tom

Organization: Professional Landcare Network (PLANET)

Since the enactment of the Clean Water Act (CWA), the EPA has never issued an NPDES permit for the application of

a pesticide made intentionally to target a pest that is present in or over, including near, waters of the United States.

Instead, the EPA regulates these types of applications through the Federal Insecticide, Fungicide, and Rodenticide Act

(FIFRA), enacted by Congress to control all aspects of pesticide registration, sales, and use. The FIFRA registration

process includes requirements for many dozens of environmental, health, and safety studies to establish the conditions

under which pesticides can be legally used in the United States. 
 

Response 

See response to Comment ID 483.1.001.001.

 

Comment ID 307.1.001.003

Author Name: Lange Mark

Organization: National Cotton Council (NCC)

EPA is obviously aware of the increased regulatory burden thi new NPDES requirement could place on pesticide users,

state enforcement agencies, and federal authorities. The PGP clearly establishes that the focus of this new NPDES

requirement are discharges of pesticides to "waters of the U.S." for certain specific purposes and appropriately

maintains existing exemptions for normal agricultural uses of pesticides that are not applied to the waters of the U.S.
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This interpretation is consistent with the Sixth Circuit's decision and is critical for U.S. agriculture. For farmers and

ranchers, this determination as to the scope of the new requirement must be the most important aspect of the PGP. We

cannot stress enough the importance of maintaining this scope as the PGP is finalized. Any minor departure from the

PGP's provisons on this point could have wholly negative consequences for production agriculture in the United States.

 

In numerous public meetings and in published documents regarding this permit, EPA has stated that the PGP does not

supercede existing statutory exemptions under the CWA for irrigation return or agricultural stormwater flows. EPA has

also confirmed in its statements that spray drift from crop protection applications should not be included under the PGP.

Therefore, NCC urges EPA to make an unquestionable statement in its final PGP that agriculture is excluded from the

general permit and that there is not an option for agricultural operations to obtain a PGP. 
 

Response 

See response to Comment ID 201.1.001.009. With regard to spray drift, consistent with the 2006 NPDES Pesticides Rule, the PGP

does not cover  off-target spray drift resulting from pesticide applications.  Instead, to address spray drift, EPA established a multi-

stakeholder workgroup under the Pesticides Program Dialogue Committee (PPDC), an advisory committee chartered under the

Federal Advisory Committee Act (FACA) to explore policy issues relating spray drift. This workgroup will work to better

understand the causes, extent, and issues associated with pesticide spray drift and to develop potential responses to minimize both

the occurrence and adverse impacts associated with drift. On November 4, 2009, EPA issued a draft Pesticide Registration Notice

(PR Notice) for public comment. The actions detailed in the PR Notice focus on improving the clarity and consistency of pesticide

labels to reduce spray drift and prevent harm to human health and the environment.  EPA is currently reviewing the public

comments received. Also see response to Comment ID 176.001.001 which addresses the reduced burden of the final PGP.

 

Comment ID 314.1.001.004

Author Name: Keeling John

Organization: National Potato Council (NPC)

Drift or diminimous introduction of terrestrially applied pesticides-including introduction as defined by the Irrigation

Return Flow (IRF) and the Storm Water Runoff exemptions-to waters of the U.S. where the terrestrial application took

place according to label requirements should not be considered a discharge of a pollutant. Leaving the door open to

interpretation over the need for individual permits for terrestrial application will not benefit the user community or the

EPA and could create undue strain on budgets and resources of the federal and state governments. 
 

Response 

See response to Comment IDs 307.1.001.003 and 201.1.001.009.  Please note, the CWA does not exempt de-minimis discharges if

they are a result of a point source discharge of a pollutant to waters of the U.S

 

Comment ID 326.1.001.008
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Author Name: Schertz Scott

Organization: Schertz Aerial Service Inc

The potential outcome of this NPR is to greatly expand the administrative and regulatory requirements in an uncertain

regulatory environment. As it does in a literal geographical sense, and as an expansion to the scope of the Clean Water

Act to the point of permitted intended use, not at the point of water entry. It does appear to be both vague in its potential

requirements to terrestrial agricultural practices and administratively overwhelming and duplicative with no benefits to

water quality results. 
 

Response 

In the final PGP the Agency has revised and clarified the applicability of certain permit requirements to better correlate these

requirements with decision-making responsibility and the potential to impact to surface waters.  These changes will reduce the

burden on numerous entities.  As a result of the Sixth Circuit Court’s decision to vacate the 2006 NPDES Pesticides Rule, NPDES

permits will be required for point source discharges to Waters of the United States of biological pesticides, and of chemical

pesticides that leave a residue. 

Also see response to Comment ID 256-cp.001.003.

 

Comment ID 342.1.001.004

Author Name: Haramis Linn

Organization: Illinois Department of Public Health

Irrigation return flows and agricultural runoff will not require NPDES permits as they are specifically exempted from the

CWA. 
 

Response 

See response to Comment ID 201.1.001.009.

 

Comment ID 360.1.001.003

Author Name: Diehl Ted

Organization: North Side Canal Company, Ltd.

Irrigation Return Flow Exemption. The application of aquatic herbicides in canals and laterals are statutorily exempt

from the definition of a point source under The Clean Water Act. This is consistent with the statutory exemption in The

Clean water Act and guidance issued by EPA in 2002.  
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Response 

See response to Comment ID 201.1.001.009 and 240-cp.001.001.

 

Comment ID 370.1.001.004

Author Name: Lafleur Jeffrey

Organization: Cape Cod Cranberry Growers’ Association (CCCGA)

Clarify Irrigation Ditches: The NPDES Pesticide General Permit Fact Sheet (page15) identified "discharges from the

application of pesticides to irrigation ditches and canals that are either waters of U.S. or convey to waters of the U.S.

now require NPDES permit coverage. Some agricultural lands contain irrigation ditches as part of the farmed land area

that is used for irrigation delivery or drainage. The interpretation that irrigation ditches that transect farm land or will

convey to waters of the U.S. now require NPDES permitting seems to conflict with ruling that irrigation return flow is

exempt from NPDES permitting. The irrigation return flow is exempt, but the structures used to convey the irrigation

return flow are not? If irrigation ditches that transect agricultural land are not exempt from NPDES permitting, then once

again a PGP needs to be developed to cover this type of pesticide application. 
 

Response 

See response to Comment ID 201.1.001.009 and 240-cp.001.001.

 

Comment ID 379.1.001.018

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

The Federal Water Pollution Control Act (FWPCA) of 1948, as then amended or expanded by a series of acts in 1956,

1965, 1966 and 1970, culminated in major FWPCA Amendments in 1972 that restructured authority for the FWPCA and

consolidated such within EPA. Section 402 of the 1972 FWPCA Amendments established the National Pollutant

Discharge Elimination System (NPDES) authorizing EPA to issue NPDES permits that could allow the discharge of

pollutants or contaminants into waters of the U.S. from point-source outlets. The Clean Water Act (CWA) of 1977 further

amended the FWPCA in regard to such matters as using Best Management Practices (BMPs), conducting wetlands

inventories, issuing general permits, clarifying exemptions for dredge-and-fill operations, and assuming regulatory

authority by states for NPDES programs.  The most recent amendments of significance to the FWPCA came via the

Water Quality Act of 1987, but these were primarily focused on establishing regional water quality programs or clarifying

programmatic interactions between federal or state agencies.  
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Response 

EPA acknowledges information provided by the commenter on the history of the CWA.

 

Comment ID 384.1.001.001

Author Name: Craft Joshua

Organization: Florida Farm Bureau Federation

The Environmental Protection Agency's (Agency) draft Pesticide General Permit (PGP) does not cover pesticide

applications to agricultural crops, regardless of whether those crops are grown in or adjacent to wetlands or other

features that may be viewed as "waters of the U.S." Florida Farm Bureau Federation supports this result, but for

reasons not stated by the Agency: The Clean Water Act makes plain Congress' intent that the production of agricultural

crops, including the use of pesticides, is not subject to federal NPDES permit requirements and cannot lawfully be

subjected to such requirements. 
 

Response 

See response to Comment ID 283.1.001.001.

 

Comment ID 401.1.001.002

Author Name: Mural Catherine

Organization: New York Farm Bureau

The Exclusion of Agricultural Pesticide Use From the PGP Is Appropriate Because Such Use Is Not Subject to Clean

Water Act Regulation.

 

The proposed POP offers coverage for four pesticide use patterns that were specifically addressed in the 2006

regulation. The EPA explicitly notes that the covered uses "do not include the control of agricultural, ornamental or

silvicultural terrestrial pests that are routinely controlled as part of production of agricultural or ornamental plant

commodities and in forestry operations." Fact Sheet at 15. The EPA states its belief that the four covered uses "would

encompass the majority of pesticide applications that would result in point source discharges to waters of the U.S." Yet,

the agency also seeks comment on whether additional use patterns may result in regulated discharges requiring permit

coverage. 75 Fed. Reg. at 31,782. The EPA requests comment on whether the PGP should offer coverage for any such

additional use patterns.

 

The EPA appropriately acknowledges that the Clean Water Act's agricultural stormwater and irrigation return flow

exemptions preclude the regulation of agricultural stormwater and irrigation return flows even if those discharges

contain pesticide or pesticide residues. Fact Sheet at 15. However, the EPA does not address whether the agency
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views pesticide application to crops as a regulated "point source" discharge if the application results in the direct

deposition of pesticide into "waters of the U.S." This could occur, for example, where crops are grown in areas

classified as jurisdictional wetlands or directly adjacent to wetlands, ditches, or intermittent streams that may fall within

a broad construction of "waters ofthe U.S.,[FN 2]

 

NYFB supports the EPA's proposal to exclude from the POP the use of pesticides in agricultural crop production. The

Clean Water Act and its legislative history show plainly that Congress specifically considered agricultural pesticide use

and chose not to impose federal NPDES permitting on such crop production activities. [FN 3]

 

Congress purposefully established non-regulatory mechanisms to develop the information and tools necessary to

reduce the water quality impact of agricultural pesticide use without impairing the use of pesticides for the production

ofabundant food and fiber. The original 1972 Act established, for example, the Section 208 program for nonpoint

sources, calling for area-wide waste treatment management plans by state or local entities for "all wastes generated

within the area involved," including control of "agriculturally and silviculturally related nonpoint sources." 33 U.S.C. §

1288(b)(F). Congress simultaneously enacted Clean Water Act Section 104(p), requiring "a comprehensive study and

research program to determine new and improved methods ... of preventing, reducing, and eliminating pollution from

agriculture." Jd. § l254(P). Congress specifically established these state- and local-based, non-regulatory programs in

lieu of NPDES permitting requirements for agricultural pesticide use. Commenting on these provisions, Sen. Robert

Dole (R-Kan.) explained that they would "place responsibility on the states for instituting and expanding the control of

water pollution related to agriculture." S. Rep. No. 92414,90, as reprinted in 1972 U.S.C.C.A.N 3668,3759 (emphasis

added). He noted the nonpoint source nature of most agricultural pollution sources - including pesticide use -

emphasizing that "[p]esticides provide substantial benefits to mankind by protecting plants and animals from pest

losses." Jd. at 3760. In light of these benefits, Sen. Dole explained that "[t]he use of pesticides and other agricultural

chemicals will undoubtedly retain a high level of importance in agriculture for the foreseeable future." Id. Despite

Congress's explicit consideration of the potential water quality impact of agricultural pesticide use and of the over-riding

public interest in facilitating such use for the production of food and fiber, nowhere in the entire history ofthe act can be

found any discussion of an NPDES permit requirement for agricultural pesticide use. When a subsequent Congress

added provisions to the Clean Water Act in 1987 to establish specific NPDES requirements concerning stormwater

discharges, it simultaneously enacted a statutory exemption for "agricultural stormwater discharges." See 33 U.S.C. §

1362(14). Yet this explicit statutory exemption for agricultural stormwater discharges in no way alters the fact that

Congress had always intended agricultural activities in general including pesticide use - to be addressed through state

and local programs and not through NPDES permitting. Thus, the EPA's acknowledgement of the lack of Clean Water

Act regulatory authority over agricultural stormwater discharges is correct, but insufficient. The Clean Water Act also

precludes NPDES regulation of the use of pesticides in agricultural production. Any future assertion by the EPA of a

requirement for NPDES permit coverage for agricultural pesticide use would contravene clear congressional intent and

would therefore be unlawful.   [

 

FN 2] NYFB does not agree that Clean Water Act jurisdiction exists over features such as ditches or other nonnavigable

waters . We recognize, however, that EPA and the U.S. Army Corps of Engineers have adopted a broader view that

does assert jurisdiction over many non-navigable features, including some upland ditches and many wetland areas that

are capable of supporting crop production . 

 

[FN 3] The Sixth Circuit decision in National Cotton Council is not to the contrary. That decision vacated EPA's

interpretation that pesticide use (for any purpose) is not a discharge of "pollutant" in two specific circumstances: where
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pesticide is applied directly in water and where pesticide is applied to control pests located over water where pesticide

will unavoidably be deposited in water. Neither EPA's 2006 pesticide mle nor the Sixth Circuit's decision addressed

whether Congress intended in the Clean Water Act to require NPDES permit author ization for the usc of pesticides for

the production of agricultura l crops that arc located in or adjacent to "waters of the United States." 
 

Response 

See response to Comment ID 283.1.001.001.

 

Comment ID 414.1.001.004

Author Name: Cunningham Frederick

Organization: Virginia Department of Environmental Quality (DEQ)

This section specifically includes irrigation ditches. We do not understand how a ditch can be part of the definition of

"point sources" and also be considered a water ofthe U.S. Irrigation ditch needs to be defined. Would treating

vegetation in a dry ditch be exempt from permit requirements? 
 

Response 

Irrigation ditches including ditches that flow intermittently, can constitute waters of the U.S. and discharges from the application of

pesticides to such ditches require NPDES permit coverage. However, the point source definition also excludes agricultural

stormwater discharges and return flows from irrigated agriculture (sec. 502(14)). Please refer to the PGP Comment Response

Waters of the United States Essay.

 

Comment ID 419.1.001.002

Author Name: Perry Louie

Organization: Georgia Cotton Commission

There are however, a few points we do support: First, that regu lation should apply spec ifically to point source

applications of pesticides to navigable waters; second, that PGP doesn't supplant existing statutory exemptions covered

under the Clean Water Act for irrigation return and storm water discharge s and third, that spray drift from crop protect

ion app lications shouldn' t be incorporated under the PGP. 
 

Response 

EPA acknowledges Commenter’s support for the PGP.  Please note the PGP is not a regulation, but a general permit under the

NPDES program.
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Comment ID 419.1.001.003

Author Name: Perry Louie

Organization: Georgia Cotton Commission

Regarding EPA's final PGP, the Georgia Cotton Commission has several recommendations that we strongly urge EPA

to consider : I) firmly state that production agriculture is exclud ed from the general permit and remove any option for

agricultural operations to obtain a PGP; 2) as written in the Clean Water Act, we recomm end that EPA use the term, "

navigable waters," instead of, "waters of the United States"; 3) remove language from the permi t stating that app

licators should use the minimum effective rate of pesticide s since all pesticid e appli cat ion rates in all uses are already

effect ively regulat ed by FIFRA; 4) that EPA communicate to states the impossibility of enforcing numeric water qualit y

standards under a PGP and encourages states to rely on technology based and narrative water quality standards in

order to avoid unenforceable situations and to reduce litigation. 
 

Response 

1)	See response to Comment ID 283.1.001.001.

 

2)	Please refer to the PGP Comment Response Waters of the United States Essay.

 

3)	The non-numeric effluent limitations require Operators to “minimize” discharges of pesticides. Consistent with the technology-

based effluent limitations requirements of the CWA, the term “minimize” means to reduce and/or eliminate pesticide discharges to

Waters of the United States through the use of Pest Management Measures to the extent technologically and economically

achievable and practicable. EPA believes that for many pesticide applications minimization of the discharge of pesticides to Waters

of the United States can be achieved without using highly engineered complex pest control systems. The specific limits included in

Part 2.0 of the PGP permit emphasize effective approaches, including using only the amount of pesticide product and frequency of

pesticide application necessary to control the target pest, performing equipment maintenance and calibration, assessing whether

conditions prior to pesticide application, accurately identifying the pest problem, efficiently and effectively managing the pest

problems, and properly using pesticides.

 

4)	See response to Comment ID 258.1.001.007.

 

Comment ID 441.1.001.003

Author Name: Nelson Beth

Organization: Minnesota Cultivated Wild Rice Council (MCWRC)

As the voice for a water dependent crop, already regulated by FIFRA, we are concerned that language in the current

draft of the NPDES general permit could pose a legal risk for our producers. As a result, the MCWRC strenuously
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requests that agricultural lands and water within these lands NOT be subject to the final NPDES general permit or the

Clean Water Act and that this exemption be clearly specified in the final permit. If the EPA fails to specifically exempt

agricultural lands in the final general permit, burdensome and time-consuming citizen lawsuits could be filed against

individual farmers, forcing some out of business. The MCWRC appreciates the opportunity to submit these comments,

and would welcome the opportunity to discuss them in more detail with EPA during the finalization process. 
 

Response 

This permit provides coverage for the four use patterns discharges of pesticides to waters of the U.S. See response to Comment ID

201.1.001.009 and the PGP Comment Response Scope Essay. Also,  application of pesticides to Waters of the United States for the

control of pests in Waters of the United States, such as controlling pests on perennial obligate hydrophytes (i.e., plant species found

only in wetlands), is within the scope of coverage of this permit (See section I.7 of the Fact Sheet).  Please note it is outside EPA’s

authority to exempt specific activities from being covered under the CWA. 

 

Comment ID 442.1.001.013

Author Name: Schulze Carl

Organization: National Plant Board (NPB)

The NPB is glad to see that agricultural storm water runoff and irrigation water return are exempted 
 

Response 

EPA acknowledges the comment.

 

Comment ID 449.1.001.001

Author Name: Ihnen Darrin

Organization: National Corn Growers Association (NCGA)

The Clean Water Act is clear that the production of agricultural crops, including the use of pesticides, is not subject to

federal NPDES permit requirements. Further, Congress intended that the Federal Insecticide, Fungicide, and

Rodenticide Act (FIFRA) would govern all aspects of pesticide registration, sales and use.  The EPA states that the

covered uses of the PGP "do not include the control of agricultural, ornamental or silvacultural terrestrial pests that are

routinely controlled as part of production of agricultural or ornamental plant commodities and in forestry operations."

The EPA also states its belief that the four covered uses "would encompass the majority of pesticide applications that

would result in point source discharges to waters to the U.S."  Therefore, it is of concern that EPA would then seek

comment on whether the PGP should include coverage for these uses.  Obviously, NCGA does not support the

inclusion of terrestrial applications as point sources under the Clean Water Act.  Should the Agency decide to take that
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step, further notice and comment would have to occur on both the legal aspects of such a decision and the technical

aspects of implementation. 

 

Although NCGA does not agree that the application of pesticides or herbicides of sources on or near waters of the U.S.

are point sources and thus require an NPDES permit, we do concur with the Agency's proposal to limit its application of

the NPDES permitting to the four uses described Nevertheless,  NCGA is concerned that the proposed PGP does not

cover pesticide applications to agricultural crops regardless of whether or not those crops are grown near or adjacent to

waters or wetlands which may be considered as "waters of the U.S." The language in the eligibility provisions that says

"any use patterns not covered by the proposed draft permit would need to obtain coverage under an individual permit or

alternative general permit if they involve pesticide applications that result in point source discharges to waters of the

U.S."  needs to be  clarified.  As written, the vagueness in the language and the seemingly contradictory language

about pesticides in agricultural stormwater runoff will lead to a lot of confusion and potential costly litigation for farmers.

NCGA supports the exclusion of the use of pesticides in agricultural crop production from the PGP and more broadly,

from the jurisdiction of the NPDES permitting under the Clean Water Act.  EPA needs to provide definitive language

regarding this exclusion.   
 

Response 

Please refer to the PGP Comment Response Waters of the United States Essay and response to Comment ID 283.1.001.001.

 

Comment ID 451.1.001.002

Author Name: Nieuwenhuis Richard

Organization: New Jersey Farm Bureau

It has also come to our attention that while the PGP seeks to effectively exempt agricultural pesticide applications by

maintaining irrigation return flow and stormwater runoff exemptions, confusion persists over whether or not certain

agricultural applications require permit coverage.

 

New Jersey ranks 3rd nationally in cranberry production. Virtually all cranberry production in New Jersey takes place in

jurisdictional wetlands. Additionally, a significant amount of acreage currently devoted to nursery stock, the state's

largest agricultural commodity with more than $400 million in annual sales, blueberry production and vegetable

production takes place in "farmed wetlands" or "prior converted wetlands" (agricultural modified wetlands).

 

While the PGP does not cover pesticide applications to agricultural crops on or adjacent to wetlands areas, there is

concern among growers farming these wetlands areas that this interpretation could be subject to substantial legal

challenges, thus opening them up to third party lawsuits and injunctions that could effectively jeopardize spraying during

the peak seasons, whereby putting these applicators out of business.

 

There needs to be more clarity on this issue than what has been offered to this point. While we recognize EPA's effort

to uphold the assertion that the Clean Water Act does not apply to agricultural pesticide applications, we also recognize

the risk that certain growers may face because of the lack of clarity on exemptions. If EPA believes that the PGP goes
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far enough to exempt all agricultural applications, this should be made explicitly clear and the necessary language

should be added to ensure that agricultural pesticide applicators are not subject to third party lawsuits and unnecessary

injunctions.  
 

Response 

See responses to Comment ID 283.1.001.001 and 441.1.001.003.

 

Comment ID 480.1.001.001

Author Name: Pryor Wayne

Organization: Virginia Farm Bureau Federation (VFBF)

Agricultural pesticide use is not subject to Clean Water Act regulation and this use's exclusion from the PGP is

appropriate. The proposed PGP does not cover pesticide applications to agricultural crops, regardless of whether those

crops are grown in or adjacent to wetland areas or other features that may be viewed as "waters of the U.S." Congress

did not, nor did it intend to, subject the production of agricultural crops, including the use of pesticides, to federal

National Pollutant Discharge Elimination System (NPDES) permit requirements under the Clean Water Act.  
 

Response 

See response to Comment ID 283.1.001.001.

 

Comment ID 498.1.001.003

Author Name: Isom Roger

Organization: California Cotton Ginners & Growers Associations (CCGGA)

It is our understanding that EPA has stated that the PGP does not supercede existing statutory exemptions under the

CWA for irrigation return or agricultural stormwater flows. 
 

Response 

The commenter is correct in that the PGP does not supersede existing statutory exemptions under the CWA for irrigation return or

agricultural return flows.

 

Comment ID 500.1.001.008
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Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

The CWA includes statutory exemptions for irrigation return flow and agricultural stromwater runoff. Further, EPA has

indicated that off-target spray drift is not subject to CWA permitting. Given these provisions, ARA agrees with EPA that

terrestrial applicators can generally control their activities through buffers and technology in order to avoid discharges to

"waters of the US." Thus, terrestrial applicators would not need or benefit from NPDES permit coverage. 
 

Response 

The Commenter is correct in that terrestrial applicators that do not discharge pesticides to waters of the U.S. are not subject to the

CWA because they are not discharging a pollutant from a point source to waters of the U.S. 

 

Comment ID 502.1.001.003

Author Name: Kuykendall Karin

Organization: Rolling Plains Cotton Growers (RPCG)

EPA has stated the need for the NPDES is focused on discharges of pesticides to "waters of the U.S." for certain

purposes and still includes exemptions for normal agricultural uses of pesticides not applied to the waters of the US. For

the farmers of the Rolling Plains it is critical this distinction be kept in the final permit. Any change in this determination

could have drastic negative impacts on the agricultural industry in the Rolling Plains. 
 

Response 

See response to Comment ID 283.1.001.001.

 

Comment ID 504.1.001.001

Author Name: Lochner Tom

Organization: Wisconsin State Cranberry Growers Association (WSCGA)

NPDES permits are not required for terrestrial applications of pesticides to agricultural lands. Such applications are not

point source discharges to waters of the United States and therefore are not regulated under the Clean Water Act

(CWA).

 

First, the CWA specifically exempts irrigation return flows and agricultural stormwater runoff from NPDES

regulation.[FN1] Under the CWA, Congress specifically states that the definition of "point source" does not include

irrigation return flows from irrigated agriculture and provides that an NPDES permit cannot be required for such activity.
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In this published draft general permit, EPA confirms this exemption.[FN2] Accordingly, any such irrigation return flows or

agricultural stormwater discharges are exempt from any NPDES permitting requirement, including this proposed permit

requirement. This includes water used to flood cranberry beds for frost protection, harvest, all water used for irrigation

and all water that runs off due to storm events.

 

[FN1] See §§ 401(1) and 502(14) of the Clean Water Act.

 

[FN2] "Neither the Court's ruling nor EPA's issuance of this general permit affect the existing Clean Water Act

exemptions for irrigation return flow and agricultural storm water runoff, which are excluded from the definition of point

source under Section 502(14) of the CWA and do not require NPDES permit coverage." 75 Fed. Reg. 31780. 
 

Response 

The commenter is correct that terrestrial applications that do not result in a point source discharges of a pesticide to waters of the

U.S. are not subject to the CWA and irrigation and agricultural storm water return flows are also exempt. Also see responses to

Comment ID 283.1.001.001 and 441.1.001.003.

 

Comment ID 504.1.001.003

Author Name: Lochner Tom

Organization: Wisconsin State Cranberry Growers Association (WSCGA)

However, EPA has not provided any guidance in the federal register notice for this draft general permit with regard to

whether such applications made to agricultural areas are covered. In fact, EPA specifically leaves it to our farmers to

determine on their own whether these requirements apply to them. EPA states, "Any point source discharge of

pollutants to waters of the United States not covered by this or another general permit will need coverage under an

individual permit." See 75 Fed. Reg. 31783. This is unacceptable to our farmers who face penalties and potential legal

challenges if it is determined that this new protocol applies to some of their applications. We believe that it is the duty of

the regulating authority to inform those who it aims to regulate whether they must comply. Not the other way around.

 

Accordingly, we respectfully request that EPA affirmatively state that the above-described terrestrial applications of

pesticides to agricultural lands are exempt from this NPDES permitting requirement. Such an exemption is necessary to

effectuate the Congressional mandate that exempts irrigation return flows and agricultural stormwater runoff from CWA

regulation and is consistent with EPA's own pesticide guidance for terrestrial applications made to agricultural land

when no surface waters are present because EPA has no authority to regulate the application of pesticides to dry land. 
 

Response 

See responses to Comment ID 283.1.001.001 and 441.1.001.003.
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Comment ID 512.1.001.003

Author Name: Schneider Justin

Organization: Indiana Farm Bureau, Inc.

While Congress did not intend for the CWA as originally written to apply to agricultural pesticide applications, a

subsequent amendment in 1987 which established specific NPDES requirements for stormwater discharges specifically

excluded agricultural stormwater discharges. See Id. § 1362(14). This amendment further emboldens the proposition

that agricultural applications of pesticides are not regulated under the NPDES program, especially if pesticide residues

find their way into waters of the U.S. as a result of a rainfall event or as part of irrigation return flows. 
 

Response 

See response to Comment ID 201.1.001.009.

 

Comment ID 513.1.001.002

Author Name: Harriott Nichelle

Organization: Beyond Pesticides et al.

The goal of the Clean Water Act is to "restore and maintain the chemical, physical, and biological integrity of the

Nation's waters" 33 U.S.C. 1251 (a) "for the protection and propagation of fish, shellfish, and wildlife" 33 U.S.C.

1251(a)(2). EPA is given the authority of "preventing, reducing, or eliminating the pollution of the navigable waters and

ground waters…" 33 U.S.C. 1252(a). To this end, the agency can use a variety of regulatory and non-regulatory tools to

sharply reduce direct pollutant discharges into waterways and manage polluted runoff and deposition. The Federal

Insecticide, Fungicide, Rodenticide Act (FIFRA) regulates the sale, distribution and use of pesticides in the U.S.

Through the many limitations of FIFRA and its risk assessment process, many pesticides are introduced to the market

with many data gaps and insufficient analysis of their potential to impact aquatic organisms, water quality and human

health. For example, atrazine, the controversial and widely used herbicide, is currently linked to numerous adverse

effects including the reproduction, immune and hormone system disruption of fish, other aquatic organisms and

humans. Yet, atrazine continues to poison our waterways even now while the agency conducts its special review of this

chemical. The NPDES permitting system is an important tool for monitoring and regulating pesticide discharges into

waterways versus FIFRA. 
 

Response 

EPA acknowledges Commenter’s statement.  EPA disagrees with the Commenter that limitation under FIFRA allow pesticides to

go to market with many data gaps and insufficient. In fact, EPA is requires to consider the effects of pesticides on the environment

by determining, among other things, whether a pesticide “will perform its intended function without unreasonable adverse effects

on the environment,” and whether “when used in accordance with widespread and commonly recognized practice [the pesticide]
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will not generally cause unreasonable adverse effects on the environment.” 7U.S.C. 136a(c)5. (See Section I.3 of the PGP Fact

Sheet).

 

Comment ID 581.001.004

Author Name: Steenson Daniel

Organization: Nampa and Meridian Irrigation District (NMID)

A. 	Interpretive Statement and Regional Guidance on the Clean Water Act's Exemption for Return Flows from Irrigated

Agriculture 

 

As mentioned in the PGP Fact Sheet, following the Talent decision. there was substantial confusion and uncertainty

among natural resource managers, irrigation and drainage entities and the agricultural community regarding the

potential obligation to obtain an NPDES permit when applying a pesticide to irrigation or drainage facilities. 

 

The Guidance EPA issued in response to the Talent decision (copy enclosed) clarified "that the application of an

aquatic herbicide consistent with the FIFRA label to ensure the passage of irrigation return flow is a nonpoint source

discharge not subject to NPDES permit requirements under the CWA." The Guidance explains that: 

 

Based upon statutory language and Congressional intent, the Agency believes that the exemption for return flow from

irrigated agriculture reasonably would include the maintenance through the use of aquatic herbicides of irrigation

conveyances as integral to the function of an irrigation return flow system. Specifically. EPA believes that the

application of aquatic herbicides consistent with the FIFRA label to ensure the passage of irrigation return flow falls

within the scope of the exemption and, therefore, does not require an NPDES permit.

 

The Guidance remains valid and has not been abrogated or vacated by the National Cotton decision. The National

Cotton decision addressed whether "biological pesticides" and "chemical pesticides" with residuals fall within the

definition of "pollutant" under the CWA. The court concluded that the chemical pesticide residuals are pollutants if they

are discharged from a "point source " and an NPDES permit would be required. The court in National Cotton focused on

the definition of a "pollutant" and not the exemption for return flows from irrigated agriculture or the definition of "point

source." 

 

The PGP Fact Sheet and the PGP's failure to address the Guidance adds to the confusion regarding the application of

the PGP and the validity of the Guidance. The statutory language and the intent of Congress relied upon in the

Guidance hold as true today as they did in 2002. Since National Cotton did not address the issues presented in the

Guidance, and the positions and beliefs stated by EPA in the Guidance are not altered by the National Cotton decision,

EPA should clarify that the Guidance remains valid. Instead of clarifying that the Guidance remains valid, the PGP Fact

Sheet adds to the confusion by stating: 

 

Additionally, the permit does not cover discharges that, by law, are not required to obtain NPDES permit coverage. Of

note. the CWA specifically excludes from the definition of point source, "agricultural stormwater discharges and return

flow from irrigated agriculture." Nothing in this permit changes the effect of those statutory exemptions. Thus, for

example, the application of a pesticide to an agricultural crop for the control of terrestrial pests that later runs off the
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field, ether as irrigation return flow or stormwater runoff, is exempt from permit coverage even if that discharge to a

water of the is known to contain pesticide residuals. Also. as a result of the court's decision to vacate the 2006 NPDES

Pesticides Rule. discharges from the application of pesticides to irrigation ditches and canals that are either waters of

the U.S. or convey to waters of the now require NPDES permit coverage. These discharges, i.e. from application of

pesticides to "irrigation systems and along canal banks" were specifically included in the preamble and response to

comment on the now vacated 2006 NPDES Pesticides Rule as not needing NPDES permits because the application

was not a discharge of a pollutant.  

 

PGP Fact Sheet, pg. 15. 

 

Thus, the PGP Fact Sheet pays lip service to the exemptions from the definition of point source for return flows from

irrigated agriculture, but fails to address the rational provided in the Guidance and essentially makes the determination

that the intent of Congress and statutory language relied upon in the Guidance is no longer relevant even though the

National Cotton decision did not address the issue.

Again,NationalCottondidnotinvalidatetheGuidanceortheintentofCongress and basis for the Guidance, and did not

address the definition of "point source" or the exemption for irrigation return flows. However, EPA assumes that it did

and leaps to the unsupported conclusion that an NPDES permit is now needed for the application of pesticides to

irrigation ditches and canals. EPA must clarify that the Guidance remains valid until a court concludes otherwise in

order to eliminate any further confusion as to the application of the Guidance. Such clarification would eliminate the

confusion regarding the application of the exemption for return flow from irrigated agriculture.    
 

Response 

EPA agrees with the commenter that irrigation ditches that do not meet the definition of waters of the United States would not

require an NPDES permit. EPA continues to rely on 2008 guidance clarifying the circumstances for when ditches are not or are not

water of the U.S. following the Supreme Court decision in SWANCC And Rapanos, under which ditches that do not contain at least

seasonal flow are generally not considered waters of the U.S. EPA has revised the fact sheet to clarify that application of pesticides

into irrigation ditches and canal that are themselves Wasters of the U.S. are not exempt as irrigation return flows or agricultural

stormwater and do require NPDES permit coverage; however, for those irrigation ditches that may not be waters of the U.S. or

conveyances to waters of the U.S. do not require permit coverage. (See Section I.7 of the PGP Fact Sheet). Also see response to

Comment ID 201.1.001.009.

 

Comment ID 581.001.018

Author Name: Steenson Daniel

Organization: Nampa and Meridian Irrigation District (NMID)

As discussed above, EPA 's position has been that: (a) pursuant to EPA 's prior Guidance. maintenance of an irrigation

conveyance system with aquatic herbicides falls under the agricultural return flow exemption and does not fall within the

definition of point source; and (b) pursuant to the Guidance and the 2006 Rule. compliance with FIFRA has been

sufficient to prevent adverse effects to the environment. While the National Cotton decision invalidated the 2006 Rule, it
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did not invalidate either of EPA's prior positions. Thus, EPA should confirm and clarify that the Guidance remains valid

and if effect. For those situations in which a PGP is required, EPA should continue to rely on the FIFRA labeling

requirements and there is no reason to add additional layers, burdens, ambiguities or uncertainties. The PGP should

require a NOI which identifies the entity and then confirms that the entity is complying with FIFRA. To require more

inappropriately modifies EPA's long standing positions.  
 

Response 

See response to Comment ID 201.1.001.009.  As a result of the Sixth Circuit Court’s decision to vacate the 2006 NPDES Pesticides

Rule, NPDES permits will be required for point source discharges to Waters of the United States of biological pesticides, and of

chemical pesticides that leave a residue.  The CWA has separate and independent requirements of those required under FIFRA. 

 

Comment ID 596.1.001.006

Author Name: Breaux Brian

Organization: Louisiana Farm Bureau Federation, Inc.

In reading page 31778 of the Friday, June 4, 2010 Federal Register Notice, LFBF agrees and commends EPA for

pointing out that "a point source" …"does not include agricultural stormwater discharges and return flows from irrigated

agriculture". We believe it is important to clarify that the Statutory Exemptions for Agriculture exist and that they

supersede the NPDES Pesticide General Permit Authority. 
 

Response 

See response to Comment ID 201.1.001.009.

 

Comment ID 605.001.001

Author Name: Kruse Charles

Organization: Missouri Farm Bureau Federation

The exclusion of agricultural pesticide use from the PGP is appropriate because such use is not subject to Clean Water

Act regulation. The application of pesticides in the production of agricultural crops has not been subjected to federal

NPDES permitting becau se such regulation was not intended by the United States Congress when the Clean Water

Act was originally written and subsequently amended.

 

The Agency' s explicit statement about agricultural pesticide use being excluded from the four covered use patterns and

acknowledgement of the Clean Water Act's agricultural stormwater and irrigation return flow exemptions are critically

important and cannot be overstated. The possibility of broadening PGP coverage to additional use patterns was left

open for public comment, but we contend requiring federal permits for agricultural uses would contradict the intent of
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Congress and would therefore be unlawful. 
 

Response 

See response to Comment ID 201.1.001.009 and 283.1.001.002.

 

Comment ID 605.001.003

Author Name: Kruse Charles

Organization: Missouri Farm Bureau Federation

In summary, we strongly urge the Agency to correct and eliminate unlawful expansions of Clean Water Act jurisdiction

from the documents. 
 

Response 

The comment does not indicate what aspect of the PGP is viewed as unlawful. EPA maintains that the PGP is consistent with CWA

and NPDES requirements and relevant legal decisions, as discussed in the Fact Sheet and Federal Register notice.

 

Comment ID 621.1.001.001

Author Name: Peele Mitch

Organization: North Carolina Farm Bureau

While the draft PGP and accompanying fact sheet clearly do not include as "covered uses" the "control of agricultural,

ornamental or silvicultural terrestrial pests that are routinely controlled as part of production of agricultural or ornamental

plant commodities and in forestry operations", these documents do not clearly state that such uses are exempt from the

requirements for a permit under the Clean Water Act. We believe that the intent of the CWA is clear in that agricultural

stormwater and irrigation return flow are exempted from regulation under the CWA. Without clear language by the US

Environmental Protection Agency stating that agricultural, ornamental and silvicultural uses are exempt from the

NPDES permit requirement, farmers and forest landowners could potentially be subject to further legal action by certain

interests. We urge the EPA to clarify this issue and reaffirm the intent of the agriculture exemption under the CWA. 
 

Response 

See response to Comment ID 283.1.001.001.

 

Comment ID 621.1.001.003
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Author Name: Peele Mitch

Organization: North Carolina Farm Bureau

While we remain steadfast in our contention that agriculture agricultural stormwater and irrigation return flow are

exempted from regulation under the CWA and therefore not subject to the requirements for a NPDES permit, we do

wish to express concerns about uses that are covered under the draft PGP. 
 

Response 

See response to Comment ID 201.1.001.009.

 

Comment ID 622.1.001.003

Author Name: Semanko Norman

Organization: Idaho Water Users Association (IWUA)

The Draft PGP should clarify that "agricultural stormwater discharges and return flows from irrigation agriculture" are

statutorily excluded from the definition of point source, pursuant to 33 U.S.C. Sec. 1362(14) (Clean Water Act Sec.

502(14) and 40 CFR 122.2), and that nothing in the permit changes the effect of these statutory exemptions or the case

law interpreting them. 

 

 

This information is generally contained in EPA's "Fact Sheet", but should be specifically set forth in the PGP. The

application of aquatic herbicides in canals, ditches, drains and other irrigation delivery and drainage facilities is

statutorily exempt from the definition of "point source" under the Clean Water Act and therefore does not require an

NPDES permit. The PGP should make clear that NPDES coverage is not required for these activities. The PGP should

not be used as a vehicle to eliminate or dilute the existing statutory point source exemptions.

 

The Draft PGP does not provide any meaningful consideration of the fact that pesticide residuals from direct application

of aquatic herbicides in or near irrigation ditches or canals may indeed be part of the return flow from irrigation, or in

furtherance of agricultural activities. Irrigation interests are entitled to continue to rely upon this exemption. This, of

course, is an issue distinct and apart from whether the application of such products is a discharge of a pollutant, which

was

the subject of the now-vacated 2006 EPA rule and the subsequent litigation.

 
 

Response 

See response to Comment ID 201.1.001.009.  Please note that as a result of the 6th Circuit’s decision to vacate the 2006 Pesticides

rule, point source discharges of pesticides to irrigation canals or ditches will require NPDES permit coverage to the extent they
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constitute waters of the U.S. These applications are not exempt under the irrigation return flow exemption. 

 

Comment ID 630.1.001.004

Author Name: Fisher Kari

Organization: Natural Resources and Environmental Division, California Farm Bureau Federation

The Clean Water Act makes plain Congress's intent that the production of agricultural crops, including the use of

pesticides, is not subject to federal NPDES permit requirements and cannot lawfully be subjected to such requirements.

The CWA also explicitly exempts agricultural stormwater and irrigation return flow from NPDES permitting

requirements. The Sixth Circuit's ruling does not affect these exemptions.[FN3]

 

EPA is seeking comment on whether additional pesticide application activities may involve unavoidable point source

discharges to waters of the U.S. and whether the general permit should provide coverage for any such activities. The

PGP should preclude the regulation of agricultural stormwater and irrigation return flow even if those discharges contain

pesticide or pesticide residues since the Clean Water Act explicitly exempts such activities from regulation. (33 U.S.C. §

1362(14).) The PGP, and all such future iterations of the permit, should continue to preclude the regulation of use of

pesticides in agricultural crop production.

 

Congress purposefully established non-regulatory mechanisms to develop the information and tools necessary to

reduce the water quality impact of agricultural pesticide use without impairing the use of pesticides for the production of

abundant food and fiber. (See California's extensive regulatory program discussed herein.) The original 1972 Act

established, for example, the Section 208 program for nonpoint sources, calling for area-wide waste treatment

management plans by state or local entities for "all wastes generated within the area involved," including control of

"agriculturally and silviculturally related nonpoint sources." (33 U.S.C. § 1288(b)(F).) Congress simultaneously enacted

Clean Water Act Section 104(p), requiring "a comprehensive study and research program to determine new and

improved methods … of preventing, reducing, and eliminating pollution from agriculture." (Id. § 1254(p).)

 

Moreover, Congress specifically established these state- and local-based, non-regulatory programs in lieu of NPDES

permitting requirements for agricultural pesticide use. Commenting on these provisions, Sen. Robert Dole (R-Kan.)

explained that Congress would "place responsibility on the states for instituting and expanding the control of water

pollution related to agriculture." (S. Rep. No. 92-414, 90, as reprinted in 1972 U.S.C.C.A.N 3668, 3759 (emphasis

added).) Despite Congress's explicit consideration of the potential water quality impact of agricultural pesticide use and

of the over-riding public interest in facilitating such use for the production of food and fiber, nowhere in the entire history

of the act can be found any discussion of an NPDES permit requirement for agricultural pesticide use.

 

When a subsequent Congress added provisions to the Clean Water Act in 1987 to establish specific NPDES

requirements concerning stormwater discharges, it simultaneously enacted a statutory exemption for "agricultural

stormwater discharges." (See 33 U.S.C. § 1362(14).) Yet this explicit statutory exemption for agricultural stormwater

discharges in no way alters the fact that Congress had always intended agricultural activities in general - including

pesticide use - to be addressed through state and local programs and not through NPDES permitting. Thus, EPA's

acknowledgement in the draft PGP of the lack of Clean Water Act regulatory authority over agricultural stormwater

discharges is correct, but is insufficient. The Clean Water Act also precludes NPDES regulation of the use of pesticides
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in agricultural production. Any future assertion by EPA of a requirement for NPDES permit coverage for agricultural

pesticide use would contravene clear congressional intent and would therefore be unlawful.

 

 

[FN3] The Sixth Circuit's decision in National Cotton Council is not to the contrary. That decision vacated EPA's

interpretation that pesticide use (for any purpose) is not a discharge of "pollutant" in two specific circumstances: where

pesticide is applied directly in water and where pesticide is applied to control pests located over water where pesticide

will unavoidably be deposited in water. Neither EPA's 2006 pesticide rule nor the Sixth Circuit's decision addressed

whether Congress intended in the Clean Water Act to require NPDES permit authorization for the use of pesticides for

the production of agricultural crops that are located in or adjacent to "waters of the United States." 
 

Response 

See response to Comment ID 283.1.001.001.

 

Comment ID 631-cp.001.002

Author Name: Shurtleff Ron

Organization: Payette River Basin, Idaho Water District Number 65

The general permit needs to make clear that irrigation return flows, which do not require NPDES permits, include

residuals from aquatic herbicides used in irrigation canals and ditches. This is consistent with the statutory exemption in

the Clean Water Act and guidance issued by EPA in 2002. 
 

Response 

See response to Comment ID 201.1.001.009.

 

Comment ID 648.1.001.002

Author Name: Stuhlmiller John

Organization: Washington Farm Bureau

We have two key issues we wish to highlight.  First, we hold that the Clean Water Act makes plain Congress's intent

that the production of agricultural crops, including the use of pesticides, is not subject to federal National Pollutant

Discharge Elimination System (NPDES) permit requirements.  Therefore, we support the EPA's proposal to exclude

from the PGP the use of pesticides in agricultural crop production.  When adopting the Clean Water Act, Congress

specifically considered agricultural pesticide use and chose not to impose federal NPDES permitting on such crop

production activities. 
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Response 

See response to Comment ID 283.1.001.001.

 

Comment ID 648.1.001.004

Author Name: Stuhlmiller John

Organization: Washington Farm Bureau

In conclusion, we strongly encourage the EPA to clarify the nonpoint source status of crop protection activities and to

recognize that agricultural pesticide uses are beyond the scope of the NPDES program and the proposed PGP.   
 

Response 

See response to Comment ID 283.1.001.001.

 

Comment ID 652.1.001.001

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.

Congress enacted the Clean Water Act ("CWA") to "restore and maintain the chemical, physical, and biological integrity

of the Nation's waters." 33 U.S.C. §1251(a)(1). In order to achieve this goal, the CWA provides that "the discharge of

any pollutant by any person shall be unlawful" except when in compliance with, inter alia, a National Pollutant Discharge

Elimination System ("NPDES") permit issued under §1342. 33 U.S.C. §1311(a). Section 1342 states that "the

Administrator [of the EPA] may…issue a permit for the discharge of any pollutant . . . ." Id. §1342. The CWA defines the

"discharge of a pollutant" as "any addition of any pollutant to navigable waters from any point source." Id. § 1362(12).

The term "pollutant" includes, inter alia, "chemical wastes [and] biological materials." Id. §1362(6). Accordingly, the

CWA requires NPDES permits for all discharges of chemical wastes or biological materials into the waters of the United

States.  
 

Response 

EPA acknowledges commenter’s restatement of the history of the CWA and the NPDES program.

 

Comment ID 667.1.001.001

Author Name: Unknown Unknown
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Organization: A&B Irrigation District et al.

In general, the irrigation systems of irrigation districts and canal companies are not analogous to streams and do not

discharge into waters of the United States. Irrigation systems divert water into canals from a source, for example a river

or reservoir. The canals carry the water to the lands of the irrigation entity where it is distributed through laterals, which

are essentially branches that stem off the main canal to further distribute the water to various landowners. The Irrigation

Entities apply aquatic herbicide to the canal in order to remove weeds and algae that grow in the canal, interrupting the

flow of water and consuming portions of the water that would otherwise be delivered to the landowners. The Irrigation

Entities do not apply pesticide to the laterals or sublaterals. Once water is delivered to the laterals it is directed to

various landowners through pipelines and private ditches where it is applied to their fields for agricultural purposes.

Excess water from the fields and ground water seepage are channeled to drains or sediment ponds. That drain or

waste water may or may not eventually return to a water of the United States. It is important to understand that these

irrigation systems cover anywhere from a few miles to hundreds of miles. Many are large systems covering hundreds of

square miles. Aquatic herbicide is applied at the head of the system into water that then travels many miles. If any water

emerges at the end of these irrigation systems it is unlikely to contain pesticide residue. The draft permit impermissibly

assumes and requires the Irrigation Entities to assume that all their canal systems are "waters of the United States."

 

Currently, the Irrigation Entities are exempt from the NPDES permit requirement for pesticide application under the

irrigation return flow exemption. Their application of aquatic herbicide is nonetheless regulated by the States of Idaho

and Oregon and EPA by the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA). Additional regulation of

pesticide application under the NPDES program is unnecessary and will cause undue burden to the Irrigation Entities

through onerous reporting and record keeping requirements. Additionally, the proposed permit as written will expose the

Irrigation Entities to third-party lawsuits due to its vague language, extensive requirements and public disclosure. The

"coverage" that EPA extends to the Irrigation Entities that do fall under the umbrella ofthe proposed permit affords little

to no protection; rather, it is an invitation to the third-party lawsuits that will certainly follow issuance of this permit.

These third-party lawsuits will undoubtedly target EPA as well as the Irrigation Entities. 
 

Response 

EPA disagrees with commenter that the PGP assumes that all irrigation canals are waters of the United States.  That determination

must be made on a case-by-case basis pursuant to applicable law and regulation. However, in certain circumstances, components of

irrigation systems can constitute waters of the U.S. (e.g., Headwaters, Inc., v. Talent Irrigation District).  

 

Comment ID 673.1.001.001

Author Name: Maslyn Mark

Organization: American Farm Bureau Federation (AFBF)

AFBF is pleased to offer these comments on specific aspects of the Draft Pesticide General Permit ("PGP") and Fact

Sheet affecting agricultural pesticide users. The primary focus of these comments is the scope of permit coverage and

the nonpoint source status of crop protection activities, including pesticide use. The EPA's PGP as proposed does not

cover pesticide applications to agricultural crops, regardless of whether those crops are grown in or adjacent to wetland
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areas or other features that may be viewed as "waters of the U.S." We support this result, but for a reason that the EPA

has not expressed: The Clean Water Act makes plain Congress's intent that the production of agricultural crops,

including the use of pesticides, is not subject to federal National Pollutant Discharge Elimination System (NPDES)

permit requirements and cannot lawfully be subjected to such requirements. 
 

Response 

See response to Comment ID 283.1.001.001.

 

Comment ID 673.1.001.004

Author Name: Maslyn Mark

Organization: American Farm Bureau Federation (AFBF)

AFBF supports the EPA's proposal to exclude from the PGP the use of pesticides in agricultural crop production. The

Clean Water Act and its legislative history show plainly that Congress specifically considered agricultural pesticide use

and chose not to impose federal NPDES permitting on such crop production activities. [3]

 

Congress purposefully established non-regulatory mechanisms to develop the information and tools necessary to

reduce the water quality impact of agricultural pesticide use without impairing the use of pesticides for the production of

abundant food and fiber. The original 1972 Act established, for example, the Section 208 program for nonpoint sources,

calling for area-wide waste treatment management plans by state or local entities for "all wastes generated within the

area involved," including control of "agriculturally and silviculturally related nonpoint sources." 33 U.S.C. § 1288(b)(F).

Congress simultaneously enacted Clean Water Act Section 104(p), requiring "a comprehensive study and research

program to determine new and improved methods … of preventing, reducing, and eliminating pollution from agriculture."

Id. § 1254(p).

 

Congress specifically established these state- and local-based, non-regulatory programs in lieu of NPDES permitting

requirements for agricultural pesticide use. Commenting on these provisions, Sen. Robert Dole (R-Kan.) explained that

they would "place responsibility on the states for instituting and expanding the control of water pollution related to

agriculture." S. Rep. No. 92- 414, 90, as reprinted in 1972 U.S.C.C.A.N 3668, 3759 (emphasis added). He noted the

nonpoint source nature of most agricultural pollution sources - including pesticide use - emphasizing that "[p]esticides

provide substantial benefits to mankind by protecting plants and animals from pest losses." Id. at 3760. In light of these

benefits, Sen. Dole explained that "[t]he use of pesticides and other agricultural chemicals will undoubtedly retain a high

level of importance in agriculture for the foreseeable future." Id. Despite Congress's explicit consideration of the

potential water quality impact of agricultural pesticide use and of the over-riding public interest in facilitating such use for

the production of food and fiber, nowhere in the entire history of the Act is there any discussion of an NPDES permit

requirement for agricultural pesticide use.

 

[3] The Sixth Circuit decision in National Cotton Council is not to the contrary. That decision vacated EPA's

interpretation that pesticide use (for any purpose) is not a discharge of "pollutant" in two specific circumstances: where

pesticide is applied directly in water and where pesticide is applied to control pests located over water where pesticide
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will unavoidably be deposited in water. Neither EPA's 2006 pesticide rule nor the Sixth Circuit's decision addressed

whether Congress intended in the Clean Water Act to require NPDES permit authorization for the use of pesticides for

the production of agricultural crops that are located in or adjacent to "waters of the United States." 
 

Response 

See response to Comment ID 283.1.001.001.

 

Comment ID 673.1.001.005

Author Name: Maslyn Mark

Organization: American Farm Bureau Federation (AFBF)

When a subsequent Congress added provisions to the Clean Water Act in 1987 to establish specific NPDES

requirements concerning stormwater discharges, it simultaneously enacted a statutory exemption for "agricultural

stormwater discharges." See 33 U.S.C. § 1362(14). Yet this explicit statutory exemption for agricultural stormwater

discharges in no way alters the fact that Congress had always intended agricultural activities in general - including

pesticide use - to be addressed through state and local programs and not through NPDES permitting. Thus, the EPA's

acknowledgement of the lack of Clean Water Act regulatory authority over agricultural stormwater discharges is correct,

but insufficient. The Clean Water Act also precludes NPDES regulation of the use of pesticides in agricultural

production. Any future assertion by the EPA of a requirement for NPDES permit coverage for agricultural pesticide use

would contravene clear congressional intent and would therefore be unlawful. 
 

Response 

See response to Comment ID 283.1.001.001.

 

Comment ID 673.1.001.007

Author Name: Maslyn Mark

Organization: American Farm Bureau Federation (AFBF)

In conclusion, we strongly encourage the EPA to clarify the nonpoint source status of crop protection activities and that

agricultural pesticide uses are beyond the scope of the NPDES program and the proposed PGP. 
 

Response 

See response to Comment ID 283.1.001.001.
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Comment ID 674.1.001.001

Author Name: Lochner Tom

Organization: Wisconsin State Cranberry Growers Association (WSCGA)

Terrestrial Applications of Pesticides to Agricultural Lands Are Exempt from NPDES Permitting Requirements

 

NPDES permits are not required for terrestrial applications of pesticides to agricultural lands. Such applications are not

point source discharges to waters of the United States and therefore are not regulated under the Clean Water Act

(CWA).

 

First, the CWA specifically exempts irrigation return flows and agricultural stormwater runoff from NPDES regulation.[FN

1] Under the CWA, Congress specifically states that the definition of "point source" does not include irrigation return

flows from irrigated agriculture and provides that an NPDES permit cannot be required for such activity. In this

published draft general permit, EPA confirms this exemption.[FN 2] Accordingly, any such irrigation return flows or

agricultural stormwater discharges are exempt from any NPDES permitting requirement, including this proposed permit

requirement. This includes water used to flood cranberry beds for frost protection, harvest, all water used for irrigation

and all water that runs off due to storm events.

 

In addition, Congress has not delegated EPA any authority to regulate the application of pesticides that are made to dry

land, which may runoff due to nonpoint source events. Importantly, the EPA considers applications of pesticides to

cranberries to be "terrestrial food crop use" applications, not "aquatic food" applications.[FN 3] This is because these

applications of pesticides are made (in accordance with FIRA [FN 4] requirements) when there are no surface waters

present on the land. The cropland, whether it is a wetland, a farmed wetland or a converted wetland, is dry when the

application is made. EPA has no authority to regulate nonpoint source discharges, or runoff that occurs from dry land,

under the CWA. Rather, EPA is limited to regulating point source discharges into jurisdictional waters.

 

However, EPA has not provided any guidance in the federal register notice for this draft general permit with regard to

whether such applications made to agricultural areas are covered. In fact, EPA specifically leaves it to our farmers to

determine on their own whether these requirements apply to them. EPA states, "Any point source discharge of

pollutants to waters of the United States not covered by this or another general permit will need coverage under an

individual permit." See 75 Fed. Reg. 31783. This is unacceptable to our farmers who face penalties and potential legal

challenges if it is determined that this new protocol applies to some of their applications. We believe that it is the duty of

the regulating authority to inform those who it aims to regulate whether they must comply. Not the other way around.

 

Accordingly, we respectfully request that EPA affirmatively state that the above-described terrestrial applications of

pesticides to agricultural lands are exempt from this NPDES permitting requirement. Such an exemption is necessary to

effectuate the Congressional mandate that exempts irrigation return flows and agricultural stormwater runoff from CWA

regulation and is consistent with EPA's own pesticide guidance for terrestrial applications made to agricultural land

when no surface waters are present because EPA has no authority to regulate the application of pesticides to dry land. 

 

[FN 1] See §§ 401(1) and 502(14) of the Clean Water Act.
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[FN 2] "Neither the Court's ruling nor EPA's issuance of this general permit affect the existing Clean Water Act

exemptions for irrigation return flow and agricultural storm water runoff, which are excluded from the definition of point

source under Section 502(14) of the CWA and do not require NPDES permit coverage." 75 Fed. Reg. 31780.

 

[FN 3] See http://www.epa.gov/opp00001/regulating/usesite/terrestrial-food.pdf , EPA Crop Group Number 13, Berry

and Small Fruit Crop Group.

 

[FN 4] Federal Insecticide, Fungicide, and Rodenticide Act. 40 CFR § 121 et. seq. 
 

Response 

See response to Comment ID 283.1.001.001.  Under the NPDES program each discharger is responsible for obtaining permit

coverage where needed. EPA and authorized states will provide the requisite notice and have established requirements and criteria

that dischargers use in determining when to apply for a permit. For a full discussion of how to apply for coverage under the PGP

please see “Coverage under this Permit” section of the Fact Sheet.   In addition, dischargers can contact the relevant permitting

authority if they are unsure of their status.

 

Comment ID 680.001.004

Author Name: Hamilton Keri

Organization: Wyoming Farm Bureau Federation

The American Farm Bureau Federation has provided comments that the legislative history of the Clean Water Act and

the Act itself does not extend to the regulation of agriculture as a point source. We endorse those comments and feel

that interpretation should be the appropriate starting point. 
 

Response 

See response to Comment ID 283.1.001.001.

 

Comment ID 687.1.001.003

Author Name: Unknown Unknown

Organization: Minor Crop Farmer Alliance (MCFA)

By its terms, the draft PGP only covers four fairly limited activities involving pesticide applications. These include

application of pesticides for mosquito and other insect pests, aquatic weed and algae control, aquatic nuisance control,

and forest canopy control. These are relatively small uses of pesticides when compared to all other uses of these

products. Terrestrial applications of pesticide products are not covered by the PGP. Presumably the Agency believes
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that terrestrial applications of pesticides are exempted from NPDES requirements because of the Irrigation Return Flow

(IRF) exemption and the Storm Water Runoff exemption.

 

To remove any doubt, in the final rule, the Agency should expressly re-affirm the broad scope of the IRF and Storm

Water Runoff Exemptions from NPDES requirements. The IRF exemption should apply to the discharge to waters of the

United States of water containing (in the terminology of the Sixth Circuit decision) "excess pesticide residue" where

such discharged water is associated with a controlled application of water to agricultural land, including to crops, forage

or nursery operations for any purpose, including, but not limited to, producing or harvesting a crop. In such

circumstances, the CW A exempts such discharge from an NPDES permit requirements. 
 

Response 

See response to Comment ID 283.1.001.001.  EPA determined that the four use patterns included in the PGP would encompass the

majority of pesticide applications that would result in point source discharges to Waters of the United States and generally represent

the use patterns intended to be addressed by the 2006 Rule that is now vacated.

 

Comment ID 692.1.001.002

Author Name: Head Craig

Organization: Nebraska Farm Bureau Federation (NFBF)

In short, we support EPA in its decision in the Draft Pesticide General Permit (PGP) as proposed to exclude pesticide

applications to agricultural crops, regardless of whether those crops are grown in or adjacent to wetland areas or other

features that may be viewed as "waters of the U.S." We support this result, but for a reason that EPA has not

expressed: The Clean Water Act makes plain Congress's intent that the production of agricultural crops, including the

use of pesticides, is not subject to federal National Pollutant Discharge Elimination (NPDES) permit requirements and

cannot lawfully be subjected to such requirements. 
 

Response 

See response to Comment ID 283.1.001.001.

 

Comment ID 692.1.001.005

Author Name: Head Craig

Organization: Nebraska Farm Bureau Federation (NFBF)

In closing, we appreciate the opportunity to provide comment on this proposed General Permit and encourage EPA to

further clarify the non-point source status of crop protection activities and that agricultural pesticide uses are beyond the

scope of the NPDES program and this proposed PGP. 
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Response 

See response to Comment ID 283.1.001.001.

 

Comment ID 702.1.001.006

Author Name: Caldwell George

Organization: Texas Farm Bureau (TFB)

We urge the EPA to exempt agriculture from this permitting process, as was Congress's intent in the passage of the

Clean Water Act, and allow the science based studies in FIFRA to be the determining factor where and how a pesticide

is used. 
 

Response 

See response to Comment ID 283.1.001.001. Of note, even with CWA permit coverage, FIFRA requirements continue to apply to

pesticide use.  It is outside EPA’s authority to exempt agriculture from any CWA requirements. 

 

Comment ID 789.001.004

Author Name: Lewis, Jr. G.

Organization:  

It is also unfair that the agricultural industry is exempt from this permit. Probably since they swing a much bigger stick

than these smaller industries. A lot of their products are not labeled for water like the aquatic products are, but due to

run off end up in our water and have a much longer half life and cause harm rather than good to our water. 
 

Response 

The PGP does not change the provisions in the CWA that define “point source” as excluding agricultural stormwater discharges and

return flows from irrigated agriculture (sec. 402(l) sec. 502(14)) from the requirement to obtain NPDES permit coverage. Also see

response to Comment ID 201.1.001.009.

 

Comment ID 825.1.001.001

Author Name: Lyon Jeff
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Organization: Wisconsin Farm Bureau Federation (WFBF)

Terrestrial applications of pesticides to agricultural lands are exempt from NPDES permitting requirements 

 

It is our contention that NPDES permits are not required for terrestrial applications of pesticides to agricultural lands.

Such applications are not point source discharges to waters of the United States and therefore are not regulated under

the Clean Water Act (CWA).   

 

First, the CWA specifically exempts irrigation return flows and agricultural stormwater runoff from NPDES regulation.[FN

1]  Under the CWA, Congress specifically states that the definition of  "point source" does not include irrigation return

flows from irrigated agriculture and provides that an NPDES permit cannot be required for such activity.  In this

published draft general permit, EPA confirms this exemption. [FN 2]  Accordingly, any such irrigation return flows or

agricultural stormwater discharges are exempt from any NPDES permitting requirement, including this proposed permit

requirement.    

 

In addition, Congress has not delegated EPA any authority to regulate the application of  pesticides that are made to

dry land, which may runoff due to nonpoint source events. This is because these applications of pesticides are made (in

accordance with FIRA [FN3] requirements) when there are no surface waters present on the land.  The cropland,

whether it is a wetland, a farmed wetland or a converted wetland, is dry when the application is made.  EPA has no

authority to regulate nonpoint source discharges, or runoff that occurs from dry land, under the CWA. Rather, EPA is

limited to regulating point source discharges into jurisdictional waters. 

 

However, EPA has not provided any guidance in the federal register notice for this draft general permit with regard to

whether such applications made to agricultural areas are covered.  In fact, EPA specifically leaves it to our farmers to

determine on their own whether these requirements apply to them. EPA states, "Any point source discharge of

pollutants to waters of the United States not covered by this or another general permit will need coverage under an

individual permit."  See 75 Fed. Reg. 31783. This is unacceptable to our farmers who face penalties and potential legal

challenges if it is determined that this new protocol applies to some of their applications.  We believe that it is the duty of

the regulating authority to inform those who it aims to regulate whether they must comply.  Not the other way around. 

 

Accordingly, we respectfully request that EPA affirmatively state that the above-described terrestrial applications of

pesticides to agricultural lands are exempt from this NPDES permitting requirement.  Such an exemption is necessary

to effectuate the Congressional mandate that exempts irrigation return flows and agricultural stormwater runoff from

CWA regulation and is consistent with EPA's own pesticide guidance for terrestrial applications made to agricultural

land when no surface waters are present because EPA has no authority to regulate the application of pesticides to dry

land.    

 

[FN 1] See §§ 401(1) and 502(14) of the Clean Water Act.

 

[FN 2] "Neither the Court's ruling nor EPA's issuance of this general permit addect the esiting Clean Water Act

exemptions for irrigation return flor and agricultural stormwater runoff, which are excluded from the definition of point

source under Section 502(14) of the CWA and do not require NPDES permit coverage."  75 Fed. Reg. 31780.

 

[FN 3] Federal Insecticide, Fungicide, and Rodenticide Act.   40 CFR § 121 et. seq.  
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Response 

See response to Comment ID 283.1.001.001.  Under the NPDES program each discharger is responsible for obtaining permit

coverage where needed. EPA and authorized states will provide the requisite notice and have established requirements and criteria

that dischargers use in determining when to apply for a permit. For a full discussion of how to apply for coverage under the PGP

please see “Coverage under this Permit” section of the Fact Sheet. In addition, dischargers can contact the relevant permitting

authority if they are unsure of their status.

 

Comment ID 872.001.002

Author Name: Thompson R.

Organization:  

It is my job as a farmer to preserve the land and water that allow me to produce a crop year after year. I don't believe

that the act of using a pesticide on land or around water constitutes a point source of pollution necessitating a permit. 
 

Response 

See response to Comment ID 283.1.001.001.

 

Comment ID 875.001.002

Author Name: Meins K.

Organization:  

My job as a farmer is to preserve the land and water that allow me to produce a crop year after year, therefore making a

living. The act of using a pesticide on land or around water does not constitutes a point source of pollution necessitating

a permit, as long as the FIFRA label is properly followed. 
 

Response 

See response to Comment ID 283.1.001.001.

 

Comment ID 891.001.001

Author Name: Thornton J.
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Organization:  

The EPA's PGP as proposed does not cover pesticide applications to agricultural crops, regardless of whether those

crops are grown in or adjacent to wetland areas or other features that may be viewed as "waters of the U.S."  I support

this result, but for a reason that the EPA has not expressed:  The Clean Water Act makes plain Congress's intent that

the production of agricultural crops, including the use of pesticides, is not subject to federal National Pollutant Discharge

Elimination System (NPDES) permit requirements and cannot lawfully be subjected to such requirements. 

 

The proposed PGP offers coverage for four pesticide use patterns that were specifically addressed in the 2006

regulation.  The EPA explicitly notes that the covered uses "do not include the control of agricultural, ornamental or

silvicultural terrestrial pests that are routinely controlled as part of production of agricultural or ornamental plant

commodities and in forestry operations."  The EPA states its belief that the four covered uses "would encompass the

majority of pesticide applications that would result in point source discharges to waters of the U.S." Yet, the agency also

seeks comment on whether additional use patterns may result in regulated discharges requiring permit coverage.  

 

I strongly urge the EPA to correct and eliminate from the final PGP documents these unlawful expansions of Clean

Water Act jurisdiction.   
 

Response 

See response to Comment ID 283.1.001.001.

 

Comment ID 891.001.003

Author Name: Thornton J.

Organization:  

In conclusion, I strongly encourage the EPA to clarity the nonpoint source status of crop protection activities and that

agricultural pesticide uses are beyond the scope of the NPDES program and the proposed PGP.  I appreciate the

opportunity to provide you with these comments and thank you for your consideration.   
 

Response 

See response to Comment ID 283.1.001.001.

 

Comment ID 896.001.003

Author Name: Francis K.

Organization:  

PGP Responses to Comments Background

51410/31/2011 04:04 PM EDT



 

Please consider the point source issue very closely.  A farm is not like a factory, which has a certain point of discharge.

It would be impossible to pinpoint the exiting of every drop of water from a farm.   
 

Response 

See response to Comment ID 283.1.001.001.

 

BAC.2 - NPDES PERMITS

Comment ID 336.1.001.001

Author Name: Moore David

Organization: Southwest Florida Water Management District (SWFWMD)

The District understands the January 9, 2009 ruling of the Sixth Circuit Court of Appeals which vacated EPA's 2006

NPDES Pesticide Rule. For this reason, NPDES permits will be required for the application of herbicides used to

conduct aquatic plant control operations after April 9, 2011. Additionally, we understand that we will obtain NPDES

permit coverage under a PGP issued by the Florida Department of Environmental Protection and not the proposed

USEPA PGP which is open for comment at this time. However, the Clean Water Act (CWA) and NPDES regulations

require that permits, at a minimum, include the requirements detailed in 40 CFR Part 122.44. Therefore, it is expected

that the proposed USEPA PGP will be used as a model for the states' PGP permits. 
 

Response 

EPA acknowledges that authorized state programs may choose to use some or all of the PGP as a model for their PGP permits.

Alternatively, such states can develop their own general permit (or individual permits) consistent with applicable CWA statutory

and regulatory requirements.

 

Comment ID 342.1.001.003

Author Name: Haramis Linn

Organization: Illinois Department of Public Health

Before the ruling takes effect (April 9, 2011), US EPA plans to issue a final general NPDES permit for covered pesticide

applications, to assist authorized states to develop their NPDES permits, and to provide outreach and education to the

regulated community. NPDES permits will be required for pesticides applied directly to water to control pests and/or

applied to control pests that are present in or over, including near waters. 
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Response 

See response to Comment ID 483.1.001.001. The final PGP includes four pesticide use patterns for activities that EPA determined

would encompass the majority of pesticide applications that would result in point source discharges to Waters of the United States

and generally represent the use patterns intended to be addressed by the 2006 rule that is now vacated.  

 

 

Comment ID 486.1.001.002

Author Name: Laroche Francois

Organization: South Florida Water Management District (SFWMD)

EPA has until April 9, 2011 to implement NPDES permits for all pesticides applied in, over, or near water. EPA released

NPDES general permit draft language for public comment May 2010. Comments are due to EPA on July 19, 2010.

Comments will be incorporated into final permit language that will be released to the states in December 2010. States

will be required to do their own permitting (except for AK, ID, MA, NM, OK and VT which don't have EPA authority to do

so). State general permits must be approved by EPA prior to April 9, 2011 
 

Response 

EPA acknowledges commenter’s statement. However, please note that  pursuant to 40 C.F.R. 123.44, EPA does not approve

permits developed by other states, but rather has authority to comment, object to or make recommendations with respect to the

proposed general permit. The EPA Regions have been busy working with States to ensure state issued general permits meet the

CWA statutory and regulatory requirements by October 31, 2011. 

 

Comment ID 608.1.001.005

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

The Department needs additional information from EPA and state permit authorities to better understand the

sequencing of individual and general permit processes to assure compliance. The BLM, FWS National Wildlife Refuge

System, and NPS treat vast acreages exceeding several million acres and encompassing several thousand projects for

invasive species. These bureaus will need to stage permit activities to achieve compliance with the Clean Water Act

and recent court interpretations of the law as well as other environmental compliance obligations such as the National

Environmental Policy Act (NEPA) and the Endangered Species Act (ESA). 
 

Response 
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EPA expects that most Federal operations described by the commenter are covered by the four use patterns covered under the PGP.

If the operations do not fall under the four use patterns, the Federal Agency would need to obtain coverage under an individual

permit or alternative general permit by contacting the appropriate state or EPA permitting authority.

 

BAC.3 - HISTORY OF PESTICIDE APPLICATION REGULATION

Comment ID 181.1.001.002

Author Name: Conlon Joseph

Organization: American Mosquito Control Association (AMCA)

Since its inception, the EPA has regulated mosquito control through enforcement of standards instituted by the Federal

Insecticide, Fungicide, and Rodenticide Act (FIFRA). This legislation mandated documentation of extensive testing for

public health insecticides according to EPA guidelines prior to their registration and use. These data requirements are

among the most stringent in the federal government and are met through research by established scientists in federal,

state and private institutions. This process costs a registrant several million dollars per product, but ensures that the

public health insecticides available for mosquito control do not represent unreasonable health or environmental risks

when used as directed. 
 

Response 

The requirement to obtain NPDES permit for point source discharges from pesticide applications to waters of the U.S. stems from

the decision by the Sixth Circuit Court of Appeals. See response to Comment ID 483.1.001.001

 

Comment ID 276.1.001.001

Author Name: Matton Priscilla

Organization: Northeastern Mosquito Control Association (NMCA)

Since its inception, the EPA has regulated mosquito control through enforcement of standards instituted by the Federal

Insecticide, Fungicide, and Rodenticide Act (FIFRA). This legislation mandated documentation of extensive testing for

public health insecticides according to EPA guidelines prior to their registration and use. These data requirements are

among the most stringent in the federal government and are met through research by established scientists in federal,

state and private institutions. This process costs a registrant millions of dollars per product, but ensures that the public

health insecticides available for mosquito control do not represent unreasonable health or environmental risks when

used as directed. 
 

Response 

PGP Responses to Comments Background

51710/31/2011 04:04 PM EDT



 

See Response to Comment ID: 181.1.001.002
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Comment ID 311.1.001.001

Author Name: Van Wychen Lee

Organization: Weed Science Society of America (WSSA)

Context of our Comments - Congress enacted the Clean Water Act (CWA) more than 30 years ago, adding and later

updating the National Pollutant Discharge Elimination System (NPDES) permitting program several times since then. In

the decades that EPA has administered the CWA, the Agency has never before issued an NPDES permit for the

application of a pesticide to target a pest that is present in or over, including near, the water where such application

results in a discharge to waters of the United States (US).  Instead, EPA has been effectively regulating these types of

applications through the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) for nearly 40 years. The FIFRA

registration process includes requirements for years of environmental, health and safety studies to establish the

conditions under which pesticides can be legally used in the US.  Some of these registered pesticide uses are for pest

control under aquatic conditions. The many scientific studies completed by WSSA members have contributed to the

wealth of knowledge assembled on commercial pesticides and about their use in agricultural and non-agricultural pest

control.    
 

Response 

See response to Comment ID: 181.1.001.002.

 

Comment ID 335.1.001.002

Author Name: Giguere Cary

Organization: Vermont Agency of Agriculture

In the review of the appropriate Federal laws, being the Clean Water Act and FIFRA, the Sixth Circuit Court appears to

have inadvertently over looked the fact that primacy of regulating pesticide use under FIFRA is delegated to the States

by Congress. It appears that the court's ruling is based upon the extent of EPA's authority under federal law and has

disregarded the actual degree of water quality protection afforded under state law. Many States already have permitting

programs in place that address the concerns and limitations identified by the court - authorities that would not have

surfaced in a review of Federal law. 

 

For example, the current Vermont Aquatic Nuisance Control Program goes beyond the proposed requirements of the

Pesticide General Permit. The Vermont Agency of Agriculture contends that the regulation of pesticide use should not

be duplicated under Clean Water Act authority because registered pesticides have already undergone the thorough risk

assessment process outlined in the Food Quality Protection Act (FQPA). There is no further risk reduction or

environmental protection to be gained by regulating pesticide use under the CWA.

 

The Vermont Agency of Agriculture supports the need for legislative and regulatory action, taken outside the general

permit process, to establish that pesticides registered under FIFRA and used according to the EPA approved product
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label be exempt from CWA regulation. 
 

Response 

See response to Comment ID: 181.1.001.002. Also see response to Comment ID 256-cp.001.003 which identifies PGP requirements

that lead to additional environmental protection. For the case of this general permit, this permit is only applicable in those areas

where EPA is the authorized permitting authority, which does not include VT.

 

Comment ID 336.1.001.002

Author Name: Moore David

Organization: Southwest Florida Water Management District (SWFWMD)

Pollutants currently regulated under the CWA are discharged in storm water, wastewater or industrial discharges.

These pollutants are not intentionally applied to waters of the U.S. and their discharge does not benefit the receiving

waters. Conversely, aquatic weed and algae control activities involve the intentional, calibrated application (discharge)

of a limited number of herbicides which have been specifically approved and labeled for application to aquatic habitats

by the USEPA. Before labeling these products for use under the Federal Insecticide, Fungicide and Rodenticide Act

(FIFRA), the USEPA is required to determine whether these pesticides will have any unreasonable adverse affects on

the environment by taking into account the economic, social and environmental costs and benefits of their use. 
 

Response 

See response to Comment ID 181.1.001.002.

 

Comment ID 342.1.001.001

Author Name: Haramis Linn

Organization: Illinois Department of Public Health

The issue was created by a legal change in the relationship between the Clean Water Act, US EPA and FIFRA (Federal

Insecticide, Fungicide and Rodenticide Act). The Clean Water Act (CWA) was passed with the intent to regulate point

sources of pollution, such as a factory. The CWA permits require a detailed technical review of data for the permit to be

issued. In the past, it was US EPA's position that these pesticides that had undergone FIRFA review if applied

consistent with all relevant requirements of FIFRA and met the criteria of "minimum impact" on the environment and

were exempt from CWA permits. Applications of pesticides in violation of the relevant requirements of FIFRA would be

subject to enforcement under any and all appropriate statutes, including but not limited to FIFRA and CWA. 
 

Response 
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EPA acknowledges commenter’s restatement of the NPDES PGP background.

 

Comment ID 365.1.001.001

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

The Montana Department of Agriculture (MDA) does not agree with the Sixth Circuit Court's decision to require National

Pollutant Discharge Elimination System (NPDES) permits for pesticide applications on, over and near water. While the

decision resulted from a technical determination of whether or not a nozzle is a point source, we believe that the original

concern by members of the public who initiated the lawsuits was the impact of pesticides on aquatic ecosystems and

the species they contain. Pesticides are not pollutants, they are not inherently good or bad, they are simply tools. If

wildlife and fish managers, land managers, and research scientists find that pesticides are negatively impacting aquatic

ecosystems and the species they contain, then the EPA should address those concerns during the pesticide registration

process, and use the label to appropriately mitigate unacceptable risk. Requiring a pesticide applicator to obtain

coverage under a NPDES permit will not alleviate those concerns. The NPDES permit is not able to address concerns

such as hormonal impacts resulting in feminization of fish, physical deformation of aquatic species, behavioral changes

that impact mortality or reproduction, negative impacts to threatened and endangered species, or any other concern

that is raised. These issues can only be addressed in the pesticide registration process.

 

Furthermore we believe that the Clean Water Act (CWA) and the Federal Fungicide, Insecticide and Rodenticide Act

(FIFRA) were deliberately developed to be independent of one another. This ruling creates a duplicative, unnecessary

regulatory and financial burden on land managers, land owners, pesticide applicators and regulating agencies. 
 

Response 

See response to Comment ID 483.1.001.001, 234.1.001.001 and 256-cp.001.003. Comments discussing why the Sixth Circuit’s

decision is incorrect are outside the scope of this permit. Furthermore, On November 2, 2009, industry petitioners of the Sixth

Circuit Case petitioned the Supreme Court to review the Sixth Circuit’s decision.  On February 22, 2010, the Supreme Court denied

the request to hear industry’s petition. On March 28, 2011, the U.S. Court of Appeals for the Sixth Circuit granted EPA's request for

an extension of the deadline for when permits will be required for pesticide discharges into U.S. waters from April 9, 2011 to

October 31, 2011. 

 

Comment ID 379.1.001.019

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

Federal environmental protection programs for addressing either pesticide use or water quality concerns have thus co-

existed courtesy of actions by the U.S. Congress starting about the same time in the 1940s, and throughout a >60-year
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period Congress has not felt it was necessary to deal with any pesticide use concerns via their additional incorporation

into water quality protection acts (with exception of regulation of pesticides being discharged from industrial outfalls).

Congress has seemingly never viewed the application of pesticides that are often sprayed in widespread or broadcast

manner by mobile sources as being a point-source application; and in Congress knowing and realizing the beneficial

purposes for pesticide use, Congress has also never considered them to be pollutants or contaminants or chemical

wastes.  Overall, Congress has apparently felt that under FIFRA any adverse impact concerns relative to pesticide use

have been adequately addressed and regulated.    
 

Response 

See response to Comment ID: 181.1.001.002.

 

Comment ID 456.1.001.001

Author Name: Latham Mark

Organization: Manatee County Mosquito Control District (MCD),  Manatee County, Palmetto,  Florida (FL)

All mosquito control districts (MCD) in the United States, including Manatee County Mosquito Control District have been

applying insecticides under the regulatory authority of the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA)

which ensured environmentally safe and target efficacious chemicals to be market available for protecting human and

domesticated animal health from mosquito borne diseases, for ensuring quality-of-life by minimizing nuisance mosquito

populations and promoting the economic develop of lands often plagued by high populations of mosquitoes. FIFRA was

Congressionally-authorized in 1947 and Congressionally-modernized in 1972; to date, the Manatee County MCD has

been able to operate very well under FIFRA in delivering quality public service while simultaneously having no

environmental concerns, including that of degrading water quality. FIFRA is a scientifically-based chemical testing and

registration process that led to an Internationally-accepted model pesticide regulatory process resulting in approved

insecticides that can be applied "without unreasonable risks to human health, wildlife or the environment." Additionally,

it is important to underscore the involvement of Congress in FIFRA; FIFRA was passed by Congress (in representation

of the people) and has been in existence for 50+ years with various Congressional modifications during this period,

supposedly acting in accordance of the will of the people. During this 50 year period, Congress never felt that

beneficial-use insecticides were ever a "pollutant". These highly regulated insecticides were developed and tested for

the betterment of society. These are insecticides that are used to control vectors of diseases such as West Nile Virus,

Eastern Equine Encephalitis, St. Louis Encephalitis, malaria, yellow-fever, dengue fever as well as controlling nuisance

populations of mosquitoes and ensuring economic growth in areas that were previously uninhabitable prior to modern

mosquito abatement practices. Never did Congress consider insecticides to be a point-source pollutant. Unfortunately

the will of Congress is no longer being executed. Through several "environmental-activist" lawsuits going back to the

late 1990's, a handful of Federal Court decisions, an undefended 2006 position from the EPA and lack of action from

Congress, beneficial use insecticides will be regulated as a point-source pollutant under the CWA and NPDES process

starting April 2011. This is a very unfortunate position for aquatic pesticide users. 
 

Response 
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See responses to Comment IDs 181.1.001.002 and258.1.001.001.

 

Comment ID 500.1.001.002

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

In 1972, Congress rewrote the Clean Water Act and the Federal Insecticide, Fungicide, and Rodenticide Act ("FIFRA").

Months after laying out the regulatory framework for point source pollutants under the CWA, Congress rewrote FIFRA

to provide EPA with the authority to oversee the sale and use of pesticides. The FIFRA House Committee Report

clearly indicates that Congress intended for FIFRA to be the body of law that regulated pesticide use to prevent adverse

effects on humans and the environment, including pollution of interstate and navigable waters [FN 2]. The FIFRA

registration process includes rigorous environmental, health and safety studies to define the pesticide's use restrictions.

The use restrictions are then incorporated into the pesticide label. 

 

[FN 2] H.R. Rep. #92-511, 92d Cong., 2d Sess., 13-14 (1971). 
 

Response 

See response to Commnet ID: 181.1.001.002.

 

Comment ID 523.1.001.002

Author Name: Kee Ed

Organization: National Association of State Departments of Agriculture (NASDA) and  Delaware Department of Agriculture

Shortly after passing the CWA, Congress also passed major amendments to FIFRA. Congress clearly intended FIFRA

to be the controlling statute to regulate the registration, sales and use of pesticide products. In fact, the 1971 House

Committee Report for FIFRA indicated Congress's intent that FIFRA regulate pesticides in regards to water quality:

 

"The Congress hereby finds that pesticides are valuable to our Nation's agricultural production and to the protection of

man and the environment from insects, rodents, weeds, and other forms of life which may be pests; but it is essential to

the public health and welfare that they be regulated closely to prevent adverse effects on human life and the

environment, including pollution of interstate and navigable waters;…and that regulation by the Administrator and

cooperation by the States and other jurisdictions as contemplated by the Act are appropriate to prevent and eliminate

the burdens upon interstate and foreign commerce, to effectively regulate such commerce, and to protect the public

health and welfare and the environment.[FN 1] (emphasis added)

 

The draft permit on which EPA is currently seeking comment is a dramatic departure from Congressional intent, as well

as current practice. Since enactment of both CWA and FIFRA, EPA has regulated pesticide applications under FIFRA
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and has never issued NPDES permits for pesticide applications to control pests in, over, or near jurisdictional waters.

 

One of the major disconnects that makes the recognition of the distinction between authority, intent, and administration

of these two laws important is that pesticides are purposefully applied for a legal purpose authorized by FIFRA while

NPDES permits deal with "pollution discharge." The purpose of the NPDES is to eliminate discharges; the purpose of a

pesticide is to control a pest. It is also true that a purposeful designation between pesticide use and waste (FIFRA

versus RCRA) exists. To state program personnel, pesticides are a product with a purposeful use, whereas pollution

discharges and wastes require elimination if possible.

 

FIFRA established a regulatory regime in which pesticide products undergo an intensive premarket approval process

that examines its impact on public health and whether it "will not generally cause unreasonable adverse effects on the

environment." This registration process requires a significant amount of research including environmental fate data

(including studies related to water quality) and health exposure assessments in order for EPA to develop use

restrictions and other requirements for the pesticide label. Farmers and other pesticide users are taught that use of a

pesticide in a manner that is consistent with the resulting label is the law. In essence FIFRA and pesticide labels are the

covenants between pesticide users, the law, and state regulators. State and federal laws consider pesticide applications

in which the material is applied off target to water or allowed to drift off target as misuses; these misuses are subject to

enforcement actions under FIFRA by state departments of agriculture.

 

A number of state departments of agriculture, in separate comments to this docket, have elaborated on some of the

problems and concerns associated with this interplay between FIFRA and the CWA. We encourage EPA to pay careful

attention to these comments. 
 

Response 

See response to Comment ID 181.1.001.002.

 

Comment ID 567.1.001.001

Author Name: Duvall Zippy

Organization: Georgia Farm Bureau Federation

The Clean Water Act makes plain Congress' intent that the production of agricultural crops, including the use of

pesticides, is not subject to federal "National Pollutant Discharge Elimination System" (NPDES) permit requirements

and cannot be lawfully subjected to such requirements. Instead, Congress created state and local waste treatment

management plans for farmers to implement as well as research programs to determine methods to assist producers in

reducing and eliminating pollution. 

 

Congress specifically established these state and local programs instead of NPDES permitting requirements for

farmers. There is no discussion in the entire history of the Act that demonstrates Congress intended there to be a

NPDES permit requirement for farm pesticide use. When a later Congress added language for storm water discharges

in 1987, it also enacted a statutory exemption for farm storm water discharges. Congress has always intended for
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agricultural activities to be addressed through state and local programs, not through NPDES permitting. We believe this

history shows clear congressional intent and precludes NPDES regulation of pesticide use on farms.   
 

Response 

See response to Comment ID 181.1.001.002. Also, the 6th Circuit Decision in the National Cotton case and therein this permit does

not have any effect on the CWA statutory exclusion of return flows from irrigated agriculture and agricultural stormwater

discharges from the definition of “point source.” (CWA sec. 501(14)). This permit does not cover terrestrial (land based)

applications occurring outside of waters of the U.S. for the purposes of controlling pests on agricultural crops or forest floors.

However, any use patterns not covered by this PGP would need to obtain coverage under an individual permit or an alternative

general permit if they involve pesticides applications that result in point source discharges to waters of the United States.

 

Comment ID 608.1.001.039

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

2. Clarification of the differences between FIFRA requirements and the PGP would be helpful - specifically, to identify

the areas of overlap to avoid duplicative efforts. 
 

Response 

Operators must comply with all requirements contained in the labeling of pesticide products approved under FIFRA. Although

FIFRA label and labeling requirements are not effluent limitations, it is illegal to use a registered pesticide inconsistent with is

labeling. If Operators are found to have applied a pesticide in a manner inconsistent with any relevant water-quality related FIFRA

labeling requirements, EPA will presume that the effluent limitation to minimize pesticides entering the Waters of the United States

has been violated under the NPDES permit. EPA considers many provisions of FIFRA labeling –such as those relating to

application sites, rates, frequency, and methods, as well as provisions concerning proper storage and disposal of pesticide wastes

and containers – to be requirements that affect water quality. With regards to the duplication of efforts, EPA encourages Operators

to use already prepared information under FIFRA to fulfill PGP requirements when applicable. Also see response to Comment ID

234.1.001.001.

 

Comment ID 623.1.001.001

Author Name: Zeug Devonna

Organization: Minnesota Corn Growers Association (MCGA)

The Clean Water Act is clear that the production of agricultural crops, including the use of pesticides, is not subject to

federal NPDES permit requirements. Further, Congress intended that the Federal Insecticide, Fungicide, and
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Rodenticide Act (FIFRA) would govern all aspects of pesticide registration, sales and use. The EPA states that the

covered uses of the PGP "do not include the control of agricultural, ornamental or silvacultural terrestrial pests that are

routinely controlled as part of production of agricultural or ornamental plant commodities and in forestry operations."

The EPA also states its belief that the four covered uses "would encompass the majority of pesticide applications that

would result in point source discharges to waters to the  U.S." Therefore, it is of concern that EPA would then seek

comment on whether the PGP should include coverage for these uses. Obviously, NCGA does not support the inclusion

of terrestrial applications as point sources under the Clean Water Act. Should the Agency decide to take that step,

further notice and comment would have to occur on both the legal aspects of such a decision and the technical aspects

of implementation. 

 

Although NCGA does not agree that the application of pesticides or herbicides of sources on or near waters of the U.S.

are point sources and thus require an NPDES permit, we do concur with the Agency's proposal to limit its application of

the NPDES permitting to the four uses described Nevertheless, NCGA is concerned that the proposed PGP does not

cover pesticide applications to agricultural crops regardless of whether or not those crops are grown near or adjacent to

waters or wetlands which may be considered as "waters of the U.S." The language in the eligibility provisions that says

"any use patterns not covered by the proposed draft permit would need to obtain coverage under an individual permit or

alternative general permit if they involve pesticide applications that result in point source discharges to waters of the

U.S." needs to be clarified. As written, the vagueness in the language and the seemingly contradictory language about

pesticides in agricultural stormwater runoff will lead to a lot of confusion and potential costly litigation for farmers. NCGA

supports the exclusion of the use of pesticides in agricultural crop production from the PGP and more broadly, from the

jurisdiction of the NPDES permitting under the Clean Water Act. EPA needs to provide definitive language regarding

this exclusion.   
 

Response 

See responses to Comment IDs 483.1.001.001, 283.1.001.002 and 567.1.001.001.

 

Comment ID 652.1.001.002

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.

In addition to the CWA, the EPA administers the Federal Insecticide, Rodenticide and Fungicide Act ("FIFRA"). 7 U.S.C.

§§ 136 et seq. Under FIFRA, pesticides may not be sold or distributed in the United States prior to being registered with

the EPA. 7 U.S.C. § 136a(a). To obtain EPA registration, applicants must obtain EPA approval of all product labeling,

which includes directions for use. Id. §136a(c)(1)(C). Once EPA approves the pesticide and the label, it is unlawful "to

use any registered pesticide in a manner inconsistent with its labeling." Id. § 136j(a)(2)(G). 
 

Response 

EPA acknowledges commenter’s statement.
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Comment ID 658.1.001.001

Author Name: Keppen Dan

Organization: Family Farm Alliance

As you know, the draft EPA NPDES permit is also known as the Pesticides General Permit (PGP).  The PGP was

developed in response to a decision by the Sixth Circuit Court of Appeals (National Cotton Council, et al. v. EPA).  The

court vacated EPA's 2006 rule that said NPDES permits were not required for applications of pesticides to U.S. waters.

As a result of the Court's decision, discharges to waters of the U.S. from the application of pesticides will require

NPDES permits when the court's mandate takes effect, on April 9, 2011.  We understand that EPA intends to issue a

final general permit by December 2010.  Once finalized, the PDG will be implemented in six states and the territories,

Indian Country lands and federal facilities where EPA is the NPDES permitting authority.   
 

Response 

EPA acknowledges commenter’s restatement of the NPDES PGP background.

 

Comment ID 661.1.001.002

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

In 1972, Congress rewrote the Clean Water Act and the Federal Insecticide, Fungicide, and Rodenticide Act ("FIFRA").

Months after laying out the regulatory framework for point source pollutants under the CWA, Congress rewrote FIFRA

to provide EPA with the authority to oversee the sale and use of pesticides. The FIFRA House Committee Report

clearly indicates that Congress intended for FIFRA to be the body of law that regulated pesticide use to prevent adverse

effects on humans and the environment, including pollution of interstate and navigable waters.[FN2] The FIFRA

registration process includes rigorous environmental, health and safety studies to define the pesticide's use restrictions.

The use restrictions are then incorporated into the pesticide label.

 

[FN2] H.R. Rep. #92-511, 92d Cong., 2d Sess., 13-14 (1971).   
 

Response 

See response to Comment ID:181.1.001.002.

 

Comment ID 666.1.001.002
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Author Name: Saums Glenn

Organization: Surface Water Quality Bureau,  New Mexico Environment Department

On page 31779 of the Federal Register, in the Statutory and Regulatory history section, it is noted that "Since Talent

and Forsgren, ... [o]ther states have continued their longstanding practice of not issuing permits to people who apply

pesticides to waters of the United States." It should be noted that not only did other states continue the practice of not

issuing permits, so did the EPA; at least EPA Region 6 which administers the NPDES program in New Mexico. 
 

Response 

See response to Comment ID 483.1.001.001. The statement Commenter provides was included to discuss the history of the cases

that led up to the National Cotton Council case. 

 

Comment ID 668.1.001.002

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

The draft permit will be enforced in several states and certain other areas, including the Wind River Reservation, and

forms a template for permit development and enforcement by at least 44 other states, including Wyoming. It is the

Agency's preliminary response to the 6th Circuit Court of Appeal's decision [FN 1] of February, 2009. The Court's

decision marks a preemption of the Federal Insecticide, Fungicide and Rodenticide Act [FN 2] (FIFRA) by the Clean

Water Act [FN 3] (CWA) for the first time in the history of either statute.  

 

[FN 1] National Cotton Council of America v. EPA, 553 F.3d 927 (6th Cir., 2009)

 

[FN 2] Federal Insecticide, Fungicide and Rodenticide Act, Pub. L. No. 92¬516, 86 Stat. 973, 1972

 

[FN 3] 3 Clean Water Act, 33 U.S.C. 1251 et seq., 1972  
 

Response 

See response to Comment ID 282-cp.001.003.

 

Comment ID 668.1.001.005

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming
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CWA and FIFRA: Four months after Congress enacted the Clean Water Act (CWA) it enacted the Federal Insecticide,

Fungicide and Rodenticide Act (FIFRA) to control all aspects of pesticide registration, sales and use. In the decades

since, EPA has never issued an NPDES permit for the application of a pesticide made intentionally to target a pest that

is present in or over, including near, waters of the US. Instead, EPA has been regulating these and all other types of

applications under FIFRA, as intended by Congress. Congressional intent to this effect was clearly spelled out in the

House Committee Report for FIFRA in 1971: 

 

"2. Statement of findings 

 

The Committee did not included in H.R. 10729 the statement of legislative findings as originally  proposed in H.R. 4152.

The Committee did not take this action in derogation of the basic intent of  H.R. 4152, but did so to avoid cluttering the

final statute with language which the Committee feels is interpretive of the other provisions of this legislation. It is

therefore the Committee's intent that: 

 

The Congress hereby finds that pesticides are valuable to our Nation's agricultural production and to the protection of

man and the environment from insects, rodents, weeds, and other forms of life which may be pests; but it is essential to

the public health and welfare that they be regulated closely to prevent adverse effects on human life and the

environment, including pollution of  interstate and navigable waters;…and that regulation by the Administrator and

cooperation by the States and other jurisdictions as contemplated by the Act are appropriate to prevent and eliminate

the burdens upon interstate and foreign commerce, to effectively regulate such commerce, and to protect the public

health and welfare and the environment." (emphasis added)

 

H.R. Rep. #92¬511, 92d Cong., 2d Sess., 13-14 (1971)

 

The FIFRA registration process described well by EPA in the Fact Sheet accompanying the pesticide NPDES general

permit (PGP) includes requirements for many dozens of environmental, health and safety studies to establish the

conditions under which pesticides can be legally used in the United States. Many of these studies form the basis of

EPA's use restrictions incorporated into pesticide product labels, including for those product uses covered by EPA's

PGP.  
 

Response 

See response to Comment ID 181.1.001.002.

 

Comment ID 668.1.001.007

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

In the decades since Congress enacted the CWA, EPA has never issued an NPDES permit for the application of a

pesticide made intentionally to target a pest that is present in or over, including near, waters of the US. Instead, EPA

has been regulating these types of applications through FIFRA, enacted by Congress to control all aspects of pesticide
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registration, sales and use. The FIFRA registration process includes requirements for many dozens of environmental,

health and safety studies to establish the conditions under which pesticides can be legally used in the United States.

[FN 5] The many scientific studies have contributed to a great wealth of knowledge about commercial pesticides and

about their use in agricultural and non-agricultural pest control situations. Many of these studies are required by EPA to

establish the safety of pest control products use in aquatic situations.

 

[FN 5] See our statement on the pesticide registration process in these comments under "Other Considerations" 
 

Response 

See response to Comment ID: 181.1.001.002.

 

Comment ID 675.1.001.003

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

CWA and FIFRA: Four months after Congress enacted the Clean Water Act (CWA) it enacted the Federal Insecticide,

Fungicide and Rodenticide Act (FIFRA) to control all aspects of pesticide registration, sales and use. In the decades

since, USEPA has never issued an NPDES permit for the application of a pesticide made intentionally to target a pest

that is present in or over, including near, waters of the US. Instead, USEPA has been regulating these and all other

types of applications under FIFRA, as intended by Congress. Congressional intent to this effect was clearly spelled out

in the House Committee Report for FIFRA in 1971:

 

"2. Statement of findings

 

The Committee did not included in H.R. 10729 the statement of legislative findings as originally proposed in H.R. 4152.

The Committee did not take this action in derogation of the basic intent of H.R. 4152, but did so to avoid cluttering the

final statute with language which the Committee feels is interpretive of the other provisions of this legislation. It is

therefore the Committee's intent that:

 

The Congress hereby finds that pesticides are valuable to our Nation's agricultural production and to the protection of

man and the environment from insects, rodents, weeds, and other forms of life which may be pests; but it is essential to

the public health and welfare that they be regulated closely to prevent adverse effects on human life and the

environment, including pollution of interstate and navigable waters;…and that regulation by the Administrator and

cooperation by the States and other jurisdictions as contemplated by the Act are appropriate to prevent and eliminate

the burdens upon interstate and foreign commerce, to effectively regulate such commerce, and to protect the public

health and welfare and the environment." (emphasis added) H.R. Rep. #92511, 92d Cong., 2d Sess., 1314 (1971)

 

The FIFRA registration process described well by USEPA in the Fact Sheet accompanying the pesticide NPDES

general permit (PGP) includes requirements for many dozens of environmental, health and safety studies to establish

the conditions under which pesticides can be legally used in the United States. Many of these studies form the basis of
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USEPA's use restrictions incorporated into pesticide product labels, including for those product uses covered by

USEPA's PGP. USEPA's 2006 final rule codified the Agency's longheld exemption from NPDES permitting of pesticides

applied into and over, including near, waters of the US when made consistent with the FIFRA label (71 Fed. Reg. 68,

483). 
 

Response 

See response to Comment ID: 181.1.001.002.

 

Comment ID 909.1.001.003

Author Name: Haney Mark

Organization: Kentucky Farm Bureau Federation (KFB)

Our main contention that EPA should not include agricultural crops applications is because the Clean Water Act clearly

demonstrates Congress's intent that the production of agricultural crops, which would include the use of pesticides,

should not be subject to federal National Pollutant Discharge Elimination System (NPDES) permit requirements. As

stated in the Federal Register notice, EPA regulates the sale, distribution and use of pesticides in the United States

under the statutory framework of the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) to ensure that, when

used in conformance with FIFRA labeling directions, pesticides will not pose unreasonable risks to human health and

the environment. Agricultural producers are required to follow these label directions, which contain application

guidelines including rate of use and environmental conditions under which applications can occur including guidance on

pesticide applications to sensitive or restricted areas. 
 

Response 

See response to Comment ID 567.1.001.001.

 

BAC.4 - COURT DECISIONS LEADING TO THE CWA REGULATIONS

Comment ID 379.1.001.020

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

Unfortunately during the past decade, a series of lawsuits filed by citizen environmental organizations resulted in some

federal District or Circuit courts ruling in quite controversial manner that pesticide use should be regulated under the

Clean Water Act, and hence such pesticide applications would have to occur under NPDES permits.  However, similar

cases in other federal courts conversely found that pesticide use doesn't necessitate having to work under NPDES
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permits.  These divergent federal court rulings spurred EPA to examine its regulatory position regarding such matters,

and in November, 2006 after careful deliberation and consideration, EPA issued its Final Rule ("2006 NPDES

Pesticides Rule") regarding "Application of Pesticides to Waters of the United States in Compliance with FIFRA."  EPA's

Final Rule essentially said that NPDES permits are not needed when purposely applying EPA-registered aquatic

pesticides in compliance with FIFRA to waters of the U.S., or for when EPA-registered pesticides that are allowed by

FIFRA to be applied over or near waters of the U.S. then inadvertently deposited into such waters during routine course

of application.  The Delaware DFW felt that the EPA's Final Rule made good sense, and we strongly concurred with the

Agency's decision and position. We were also thankful that for what up until then we had always thought to be a non-

problem (in FIFRA having served here quite nicely) wouldn't then somehow be turned by federal courts into some type

of problem.  But alas a little over two years later this ultimately was not to be, with what until 2009 had been a non-

problem now becoming a problem.  

 
 

Response 

In the Fact Sheet, EPA discusses the history of pesticide application regulation under FIFRA, court decisions leading to CWA

regulation concerning pesticide applications, EPA’s 2006 rulemaking excluding pesticide discharges from NPDES permitting, and

legal challenges to the 2006 NPDES pesticides rule and resulting court challenges (i.e., National Cotton Council of America v.

EPA, 553 F.3d 927 (6th Cir., 2009)). (75 FR 31779-31780, also see section I of the Fact Sheet). See also response to Comment ID

483.1.001.001.

 

Comment ID 413.1.001.003

Author Name: Bullock, Jr. James

Organization: Forest Resources Sustainability,Resource Management Service,  LLC (RMS)

2. The National Cotton Council ruling provides no basis for EPA to modify its silvicultural rule and corresponding

definition of forest pest control as a non-point source activity.

 

Point 19 in the Fact Sheet could be interpreted as an indication that EPA is abandoning its long-held position that forest

pesticide application is a non-point source activity, and that this change is the result of the Sixth Circuit's National

Cotton Council decision. While true that the National Cotton Council decision did require NPDEWS permits for point

source discharges of pesticides, the Sixth Court in no way ruled or even indicated that EPA's long-standing

interpretation of forest pest control as a non-point source activity is not valid, nor did the Sixth Circuit require EPA to

change its interpretation.  Thus, there is no judicial or statutory basis for EPA to redefine forest pest control as a point

source activity.  Again, the Fact Sheet is very vague as to EPA's intent going forward on this issue.  We ask that EPA

explicitly affirm forest pest control is a non-point source activity that does not require NPDES permit coverage.

 
 

Response 
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Prior to the 2006 NPDES Pesticides Rule, EPA’s long-standing policy was that a NPDES permit was not required for forest pest

control activities.  This policy was codified in the 2006 rule that stated  pesticides applied consistently with FIFRA do not require

an NPDES permit in certain circumstances, including the aerial application of insecticides to a forest canopy.  71 Fed. Reg. at

68,482.   In vacating the 2006 NPDES Pesticides Rule, the Sixth Circuit Court of Appeals held that “dischargers of pesticide

pollutants are subject to the NPDES permitting program in the Clean Water Act.”  National Cotton Council, 553 F.3d 927, 940.

Therefore, all dischargers of pesticide pollutants, including dischargers in and over forest canopies where part of the discharge

enters waters of the U.S. below the canopy, need to obtain NPDES permits.  

 

Comment ID 478.1.001.001

Author Name: Stieren Terry

Organization: Minnesota Agricultural Aircraft Association (MAAA)

In general, the MAAA believes the court was in error when it determined that pesticide applications were subject to the

requirements of the CWA. The regulations currently proposed by EPA will provide no greater protection to the waters of

the US, than the protections already afforded by FIFRA. The only thing which will be accomplished under this permit will

be a crushing set of new rules and bureaucracy which will result in an unreasonable economic burden to farmers,

foresters, utility providers, townships, counties, state and federal agencies, who manage pests and landscapes in the

safest and most efficient way possible for the benefit of all of the citizens of the US. 
 

Response 

See also response to Comment ID 483.1.001.001. Since the Sixth Circuit Court’s decision, EPA has been working closely with

states (as co-regulators) and other stakeholders (e.g., numerous industry and environmental groups) to develop this permit with the

goal of not causing undue burden upon pesticide applicators; of not including redundant requirements from those already in effect

under existing laws, regulations, and permits; and providing a permit that complies with the CWA statutory and regulatory

requirements. Working with these states and stakeholders provided EPA with the information necessary to develop a permit that

minimizes the burden, while complying with the environmental protection measures required under CWA. It is important to note

that without the availability of a general permit for such discharges, pesticide applicators would have to obtain coverage under

individual NPDES permits, which generally involve a more extensive application process and typically takes longer to obtain.

	EPA acknowledges that while application operations may already comply with FIFRA labeling requirements, these are separate

from what is required under the CWA and its implementing regulations. Consistent with the CWA statutory and regulatory

provisions, the PGP requires additional measures towards protecting the environment beyond the FIFRA label; however, these

measures are actions that most current users of pesticides are already implementing as best management practices. EPA completed

an economic analysis, available in the docket, which shows minimal burden to the applicator industry as a result of this permit. Also

see Comment ID 234.1.001.007.

 

Comment ID 565.1.001.003
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Author Name: Murray William

Organization: National Alliance of Forest Owners (NAFO)

-The National Cotton Council decision requires NPDES permits for point source discharges of pesticides. The Sixth

Circuit did not hold or in any way indicate that EPA's long-standing interpretation of forest pest control as a nonpoint

source activity is invalid or otherwise require EPA to change its interpretation; 
 

Response 

See response to Comment ID 413.1.001.003.

 

BAC.5 - 2006 AGENCY RULEMAKING EXCLUDING PESTICIDES

FROM THE NPDES PESTICIDES PERMITTING PROGRAM

Comment ID 483.1.001.001

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

We believe pesticide applications by farmers and ranchers should not generally be subject to the Clean Water Act

("CWA") or this permit, and provide these comments to EPA to support this position. We also provide these comments

to support the positions taken by EPA in its 2006 rule exempting these pesticide use patterns from NPDES permitting. 
 

Response 

The Agency acknowledges your comment.  However, as a result of the Sixth Circuit Court’s decision to vacate the 2006 NPDES

Pesticides Rule, NPDES permits will be required for point source discharges to Waters of the United States of biological pesticides,

and of chemical pesticides that leave a residue. 

 

Comment ID 652.1.001.003

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.

On November 27, 2006, EPA issued a final rule that exempted certain discharges of pesticides to waters of the United

States from NPDES permitting requirements under the CWA. 71 Fed. Reg. 68,483 (Nov. 27 2006) (codified at 40

C.F.R. § 122.3(h) invalidated by Cotton Council of America v. U.S. EPA, 553 F.3d 927 (6th Cir. 2009) (mandate stayed

until Apr. 9, 2011). According to this rule, the following two types of pesticide applications are not subject to NPDES

PGP Responses to Comments Background

53410/31/2011 04:04 PM EDT



 

permitting requirements, provided the discharge is compliance with FIFRA:"

 

(1) The application of pesticides directly to the waters of the United States in order to control pests. Examples of such

applications include applications to control mosquito larvae, aquatic weeds, or other pests that are present in the waters

of the United States.

 

(2) The application of pesticides to control pests that are present over waters of the United States, including near such

waters, where a portion of the pesticides will unavoidably be deposited to waters of the United States in order to target

the pests effectively; for example, when insecticides are aerially applied to a forest canopy where waters of the United

States may be present below the canopy or where pesticides are applied over or near water for control of adult

mosquitoes or other pests."

 

40 C.F.R. §122.3(h) ("EPA Rule"). 
 

Response 

EPA acknowledges commenter’s restatement of the 2006 NPDES Pesticides Rule.

 

Comment ID 661.1.001.003

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

In 2006, EPA codified Congressional intent by issuing a rule to exempt pesticide applications into and over, including

near, waters of the US from Clean Water Act permitting requirements when made consistent with the FIFRA label.[FN3]

 

 

[FN3]  71 Fed. Reg. 68, 483.   
 

Response 

See response to Comment ID 652.1.001.003 and ID 483.1.001.001.

 

Comment ID 668.1.001.006

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

EPA's 2006 final rule codified the Agency's long¬-held exemption from NPDES permitting of pesticides applied into and

over, including near, waters of the US when made consistent with the FIFRA label (71 Fed. Reg. 68, 483).  
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Response 

See response to Comment ID 652.1.001.003 and ID 483.1.001.001.

 

Comment ID 668.1.001.008

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

In 2006, EPA finalized a rule [FN 6] codifying the Agency's long-held exemption from NPDES permitting of pesticides

applied into and over, including near, waters of the US when made consistent with the FIFRA label. However, this rule

was widely challenged and in February 2009, the 6th Circuit Court of Appeals vacated EPA's rule, declared "pollutants"

all biological pesticides and excess chemical pesticide residues persisting in water after completion of beneficial uses,

and required the development of a pesticide NPDES permitting program. Although EPA agreed with industry that the

Court had misapplied Chevron principles [FN 7] in deciding the case [FN 8], the Agency opposed industry's 6th Circuit

en banc and US Supreme Court certiorari petitions.

 

[FN 6] 71 Fed. Reg. 68, 483. November 27, 2006. The rule revised EPA's NPDES regulations to add a paragraph to the

list of discharges in 40 C.F.R. 122.3 that do not require NPDES permits. 71 Fed. Reg. at 68,492. The rule covered the

application of pesticides, "consistent with all relevant requirements under FIFRA (i.e., those relevant to protecting water

quality)," in the following two circumstances: (1) The application of pesticides directly to waters of the US in order to

control pests. Examples of such applications include applications to control mosquito larvae, aquatic weeds, or other

pests that are present in waters of the US. (2) the application of pesticides to control pests that are present over waters

of the US, including near such waters, where a portion of the pesticides will unavoidably be deposited to waters of the

US in order to target the pests effectively; for example when insecticides are aerially applied to a forest canopy where

waters of the US may be present below the canopy or when pesticides are applied over or near water for control of

adult mosquitoes or other pests. Ibid. (40 C.F.R. 122.3(h)). EPA further concluded that "if there are residual materials

resulting from pesticides that remain in the water after the application and its intended purpose (elimination of targeted

pests) have been completed, these residual materials are … pollutants under CWA section 502(6) because they are

wastes of the pesticide application." 71 Fed. Reg. at 68,487. EPA explained however, that such applications "do not

require NPDES permits" because, "while the discharge of the pesticide is from a point source (generally a hose or an

airplane), it is not a pollutant at the time of the discharge…Instead the residual should be treated as a nonpoint source

pollutant." Ibid.

 

[FN 7] Chevron, U.S.A., Inc. v. NRDC, 467 U.S. 837 (1984)

 

[FN 8] Brief for the Federal Respondent in Opposition. USSC #09¬533 and #09¬547. CropLife America et al.,

Petitioners v Baykeeper, et al.; American Farm Bureau Federation et al., Petitioners v Baykeeper, et al., On Petition for

a Writ of Certiorari, U.S. Supreme Court.
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Response 

See response to Comment ID 652.1.001.003 and ID 483.1.001.001.

 

Comment ID 687.1.001.001

Author Name: Unknown Unknown

Organization: Minor Crop Farmer Alliance (MCFA)

MCFA continues to believe that the decision of the Sixth Circuit in the National Cotton Council case was wrong. The

EPA's long standing (30 years plus) interpretation of the Clean Water Act (CWA) was correct, namely that an NPDES

permit is not required for the application of a pesticide for its beneficial purposes. Such application is not the discharge

of a pollutant because the pesticide being applied is not a waste. That is not to suggest that such application, including

any potential effects on water, is not reviewed or regulated. Rather, such application is more appropriately subject to

extensive regulation under the Federal Insecticide, Fungicide, and Rodenticide Act, as amended (FIFRA). 
 

Response 

See response to Comment ID 483.1.001.001.

 

Comment ID 706.1.001.009

Author Name: Moore Beth

Organization: Oregon Department of Environmental Quality (OR DEQ) and  Oregon Department of Agriculture (ODA)

In the Document 006154475334, Case No. 06-4630 6th Circuit Court Decision, it stated that a chemical such as

antimycin leaves no excess portions. Is the use of this chemical as a pesticide exempt from permitting under the

pesticide general permit? EPA has stated in the fact sheet for this permit that the assumption is that all pesticides will

leave a residual. What documents will EPA accept to exempt the use of antimycin? Is a court case sufficient? How will

EPA make that clear to the delegated states writing their permits that certain pesticides have become exempt? 
 

Response 

Consistent with the Sixth Circuit Court’s decision,, a chemical pesticide that does not leave a residue is not required to obtain

NPDES permit coverage and hence is not subject to this general permit. However, EPA expects that an entity applying pesticides

with a discharge to Waters of the US who wishes to dispute this assumption would be expected to provide scientific data supporting

such a determination. Such data would show what level of the pesticide can be detected in water, and at what level in water the

pesticide provides a pesticidal benefit. Such data should address the properties of the chemical pesticide under different water

conditions (e.g., different pH, organic content, temperature, depth, etc.) that might affect the pesticide’s properties. EPA anticipates
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that any evaluation of whether a chemical pesticide leaves a residue will be conducted on a case-by-case basis in accordance with

the needs of each situation. This, the commenter is incorrect to assert that any and every application of antimycin will be except

from NPDES permitting.

 

BAC.6 - LEGAL CHALLENGE TO THE 2006 RULE AND COURT

DECISIONS (TWO YEAR STAY)

Comment ID 233.1.001.001

Author Name: Gage Terry

Organization: California Agricultural Aircraft Association (CAAA)

CAAA acknowledges that this draft permit is in response to the 6th Circuit Court of Appeals decision in February 2009

and believe that this determination is inaccurate. 
 

Response 

The Agency acknowledges your comment.  See Comment ID 483.1.001.001

 

Comment ID 234.1.001.003

Author Name: Rodgers, Jr. J.

Organization: Clemson University

This NPDES General Permit for applications of pesticides that leave a residue in, over or near (undefined) waters of the

US is, in my view, an unconstitutional outcome of judicial commingling of the Clean Water Act and FIFRA. It is a law

made by the courts. 
 

Response 

See response to Comment ID 483.1.001.001.

 

Comment ID 258.1.001.001

Author Name: McLaurin Allen

Organization: Southern Cotton Growers Inc.
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Southern Cotton Growers remains opposed to the Sixth Circuit Court of Appeals decision which led to the development

of the Pesticide General Permit (PGP). I must state at this point that I was disappointed of EPA's refusal not to appeal

this ruling knowing full well they would have been in the right since such applications are already sufficiently and

effectively regulated under FIFRA. 
 

Response 

The Agency acknowledges your comment.  Although the Sixth Circuit Court of Appeals' did not defer to EPA’s interpretation of

the ambiguous statutory term "pollutant", EPA decided not to seek rehearing en banc or seek Supreme Court review because it did

not believe the Panel’s decision rose to the level of such review.  Furthermore, we believe that although the court's decision

potentially applies to thousands of application of pesticides to waters protected by the CWA, the court of appeals' two year stay of

its mandate has provided time to EPA and authorized States to mitigate the administrative burdens resulting from the decision while

protecting our aquatic resources.

 

Comment ID 259-cp.001.001

Author Name: Xue Ruide

Organization: Anastasia Mosquito Control District (AMCD), Saint Augustine, Florida (FL)

Florida condition does not fit for the NPDES's requirements. The NPDES may not be practical in Florida. It should be

reconsidered by the 6th C. Court. 
 

Response 

See response to Comment ID 258.1.001.001.

 

Comment ID 266-cp.001.001

Author Name: Respess Gary

Organization: North Carolina Cotton Producers Association, Inc.

The NC Cotton Producers Association remains opposed to Sixth Circuit Court of Appeals decision which led to the

development of the Pesticide General Permit (PGP). Our members are very disappointed by EPA's refusal not to

appeal this ruling knowing full well they would have been in the right since such applications are already sufficiently and

effectively regulated under FIFRA. 
 

Response 
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See response to Comment ID 258.1.001.001

 

Comment ID 267.1.001.001

Author Name: Carlson Douglas

Organization: Indian River Mosquito Control District

IRMCD disagrees with the 6th Circuit Court's decision to vacate the EPA's 2006 NPDES Pesticide Rule. Our District

sees this action as an unfunded mandate which will duplicate regulations and safeguards already in place through

FIFRA's labeling process. 
 

Response 

See response to Comment ID 258.1.001.001and Comment ID 256-cp.001.003. EPA also notes that the cost estimates for the draft

PGP are well below the Unfunded Mandates Reform Act (UMRA) thresholds for rulemakings. 

 

Comment ID 281.1.001.001

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

On November 27, 2006 the EPA promulgated a final rule entitled Application of Pesticides to Waters of the United

States in Compliance with FIFRA.  It was a simple exclusion added to 40 CFR Part 122.3 Exclusions.

 

(h) The application of pesticides consistent with all relevant requirements under FIFRA (i.e., those relevant to protecting

water quality), in the following two circumstances:

 

(1) The application of pesticides directly to water of the United States in order to control pests. Examples of such

applications include applications to control mosquito larvae, aquatic weeds, or other pests that are present in waters of

the United States.

(2) The application of pesticides to control pests that are present over waters of the United States, including near such

waters, where a portion of the pesticides will unavoidably be deposited to waters of the United States in order to target

the pests effectively; for example, when insecticides are aerially applied to a forest canopy or when pesticides are

applied over or near water for the control of adult mosquitoes or other pests.

 

The Agency wrote the following "….EPA disagrees with commenter's concerns that EPA's registration process does not

take into account local conditions, existing water quality standards and use designations, synergistic effects of multiple

pesticides, inert ingredients, non-target aquatic organisms, and the effect of multiple applicators in the same area.  The

regulatory and non-regulatory tools under FIFRA provide means of addressing water quality problems arising from the

use of pesticides.  In particular, the pesticide registration and re-registration process consider impacts on both human
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health from the presence of pesticides in drinking water and on aquatic resources (e.g., fish, invertebrates, plants, and

other species in fresh water, estuarine, and marine environments).  EPA requires a pesticide company to submit a

substantial body of data in support of an application for registration. EPA then supplements this required database with

information obtained through a systematic search of the open literature on the ecotoxicity of environmental substances.

 

EPA compares the estimated environmental concentrations expected to result from the use of a pesticide with toxicity

values observed in required studies and studies from the open literature. This database provides sufficient information

to conduct assessments of potential ecological and human health risks, including the identification of toxicologically

significant degradation products and/or metabolites."

 

The Sixth Circuit ruled that pesticide residuals (degradation products and/or metabolites) are pollutants under the Clean

Water Act, so a discharge of aquatic pesticides to United States waters will now require a NPDES permit.

 

The EPA's Office of Pesticide Programs evaluated the ecological and human health risks of these "residuals"

(degradation products and/or metabolites) prior to granting the registration. EPA only registers a pesticide product that

will not cause "any unreasonable risk to man or the environment, taking into account the economic, social, and

environmental costs and benefits of the use of a pesticide."  

 

So the environmental impact from pesticide residuals (degradation products and/or metabolites) in water has already

been evaluated by the Agency.  These aquatic pesticide products were registered and have been re-registered by the

Agency.  The FIFRA registration process has protected U.S. waters for more than 50 years.

 
 

Response 

See response to Comment ID 483.1.001.001 and Comment ID 256-cp.001.003.

 

Comment ID 282-cp.001.001

Author Name: Tolar Bryan

Organization: Georgia Agribusiness Council (GAC)

The 2009 action by the 6th Circuit Court of Appeals that vacated EPA's 2007 rule exempting certain pesticide

applications that are compliant with FIFRA from the NPDES provisions of the Clean Water Act (CWA) is as wrong now

as it was then. We regret EPA failed to take the appropriate step to vacate the court decision and after reviewing the

resulting NPDES Draft General Permit issued by your staff, we find our regrets are substantiated. 
 

Response 

See response to Comment ID  483.1.001.001.
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Comment ID 282-cp.001.003

Author Name: Tolar Bryan

Organization: Georgia Agribusiness Council (GAC)

The 6th Circuit Court of Appeal's decision marks the first pre-emption of FIFRA by the CWA in the history of either

statute. Such action will do nothing to improve or protect the environment. In fact, it is likely to harm the environment

and the economy. 
 

Response 

EPA does not agree that the 6th Circuit Court of Appeal's decision constitutes a preemption of FIFRA by the CWA.  FIFRA

requirements remain unchanged under the National Cotton Council decision and the PGP. Also see response to Comment ID 256-

cp.001.003.

 

Comment ID 282.1.001.001

Author Name: Tolar Bryan

Organization: Georgia Agribusiness Council (GAC)

The 2009 action by the 6th Circuit Court of Appeals that vacated EPA's 2007 rule exempting certain pesticide

applications that are compliant with FIFRA from the NPDES provisions of the Clean Water Act (CWA) is as wrong now

as it was then. We regret EPA failed to take the appropriate step to vacate the court decision and after reviewing the

resulting NPDES Draft General Permit issued by your staff, we find our regrets are substantiated. 
 

Response 

See responses to Comment ID 483.1.001.001 and 258.1.001.001.

 

Comment ID 282.1.001.003

Author Name: Tolar Bryan

Organization: Georgia Agribusiness Council (GAC)

The 6th Circuit Court of Appeal's decision marks the first pre-emption of FIFRA by the CWA in the history of either

statute. Such action will do nothing to improve or protect the environment. In fact, it is likely to harm the environment

and the economy. 
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Response 

See response to Comment ID 282-cp.001.003.

 

Comment ID 283.1.001.002

Author Name: Carroll Brandy

Organization: Arkansas Farm Bureau Federation (ARFB)

ARFB strongly disagrees with the 6th Circuit Court's decision that NPDES permits should be required for any pesticide

application, which is, and should continued to be, regulated under the Federal Insecticide, Fungicide and Rodenticide

Act (FIFRA). We believe that EPA's interpretation of the court decision should remain limited in scope and that permit

language should strictly adhear to the four listed categories. Any additional "similar activities" to be considered for future

permitting should follow the normal rulemaking process, i.e. public hearing and comment.

 

We strongly encourage the EPA to clarify the nonpoint source status of crop protection activities and that agricultural

pesticide uses are beyond the scope of the NPDES program and the proposed PGP. 
 

Response 

See response to Comment ID 483.1.001.001. The final permit remains focused on the four use patterns in the draft permit; Mosquito

and Other Flying Insect Pest Control, Weed and Algae Pest Control, Animal Pest Control and Forest Canopy Pest Control. EPA has

worked to clarify the status of crop protection activities and agricultural pesticide use in the final permit and fact sheet. Neither the

6th Circuit Decision in the National Cotton Council case, nor  this permit  has any effect on the CWA statutory exclusion of return

flows from irrigated agriculture, nor  agricultural stormwater discharges from the definition of “point source.” (CWA sec. 501(14))

 

Comment ID 287.1.001.007

Author Name: Spell, Jr. Lester

Organization: Mississippi Department of Agriculture and Commerce

We recognize the difficulty this court decision has placed on the agency.  We appreciate EPA's willingness to engage

technical representatives from state pesticide agencies throughout this process. We again reiterate our belief that many

of the difficulties that have arisen during this process are the result of having to apply the requirements of a law (the

Clean Water Act) to an activity (pesticide regulation) that was never intended to be regulated under that statute, but

under FIFRA instead.  In fact, we ask that EPA work with NASDA and the state departments of agriculture to address

this issue by advancing a legislative fix under FIFRA
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Response 

Comments requesting legislative fixes to either CWA or FIFRA are outside the scope of this permit.  See response to Comment ID

483.1.001.001.

 

Comment ID 296.1.001.002

Author Name: Delaney Tom

Organization: Professional Landcare Network (PLANET)

The 6th Circuit Court of Appeal's decision marks a preemption of FIFRA by the CWA for the first time in the history of

either statute. 
 

Response 

See response to Comment ID 282-cp.001.003.

 

Comment ID 307.1.001.001

Author Name: Lange Mark

Organization: National Cotton Council (NCC)

While the NCC remains opposed to the decision of the Sixth Circuit Court of Appeals which led to the development of

this PGP, the NCC believes that, in many instances, the proposed PGP represents a correct and appropriate

implementation of that ruling. The proposed PGP is designed to apply to point source applications of pesticides to

navigable waters. The NCC, therefore, believes that, in general, the scope of the proposed PGP is consistent with the

Sixth Circuit's erroneous holding and is designed to ensure the additional regulatory burden mandated by that decision

is focused on the core of that decision, namely, the direct application of pesticides to navigable waters. 
 

Response 

EPA acknowledges commenter’s support for the proposed PGP

 

Comment ID 311.1.001.002

Author Name: Van Wychen Lee

Organization: Weed Science Society of America (WSSA)
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In 2006, EPA finalized a rule codifying the Agency's long-held exemption from NPDES permitting of pesticides applied

into, over or near waters of the US when made consistent with the FIFRA label.  However, this rule was challenged and

in February 2009, the 6th Circuit Court of Appeals vacated EPA's rule, declared "pollutants" all biological pesticides and

excess chemical pesticide residues persisting in water after completion of beneficial uses, and required the

development of a pesticide NPDES permitting program.  Industry appeals to the 6th Circuit en banc and the US

Supreme Court were denied.  Overall, this decision marks a partial pre-emption of FIFRA by the CWA, layering

numerous and burdensome requirements on legally-registered products that have wide value in society and exposing

applicators and decision makers ("operators") to extensive legal jeopardy through citizen suits and agency actions. In

many states pesticide enforcement may fall under two agencies, duplicating the financial burden to the state. Without

careful design and execution, the implementation of this pesticide NPDES general permit could have significant

unintended consequences.  Our comments are designed to provide EPA with expert insight into various aspects of the

permit.  
 

Response 

See responses to Comment IDs 282-cp.001.003 and 258.1.001.001.  EPA believes that states are capable of managing this issue.  

 

Comment ID 314.1.001.001

Author Name: Keeling John

Organization: National Potato Council (NPC)

The February 2009 decision by the 6th Circuit Court of Appeals vacating the 2006 rule that codified EPA's longstanding

policy exempting products approved under the requirements of the Federal Insecticide, Fungicide and Rodenticide Act

(FIFRA) from additional requirements or permitting under the Clean Water Act (CWA) is in direct conflict with the design

and Congressional intent associated with 35 years of pesticide policy. In 1971 after the passage of the Clean Water Act

Congress approved FIFRA to regulate all aspects of pesticide evaluation, registration, sales and use. 
 

Response 

See response to Comment ID 483.1.001.001.

 

Comment ID 325.1.001.002

Author Name: Rominger Richard

Organization: Marrone Bio Innovations (MBI)

However, as individuals who have worked closely with the US EPA, the USDA, other State and Federal agencies, as

well as the agricultural industry to promote the development of biologically-based integrated pest management (IPM)
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strategies and the use of reduced-risk biochemical and microbial pesticides as a cornerstone of all IPM strategies, we

are disturbed by how the court chose to categorically define "biological pesticides" as "pollutants." Specifically, the Sixth

District Court of Appeals ruled that the Clean Water Act (CWA) includes "biological pesticides" and "chemical

pesticides" that leave a residue within its definition of "pollutant". The court has reasonably determined that the

application of a chemical pesticide that leaves no residue is not a pollutant and does not require a NPDES permit.

 

Unfortunately, unlike chemical pesticides (where the residual is the pollutant), the Court further found that "biological

pesticides" are considered "pollutants" even if leaves no residues. Therefore, all biological pesticide applications require

a NPDES permit. Unfortunately, EPA's actions subsequent to this decision perpetuate this misguided determination by

the court and risk reversing longstanding and thoughtful reduced risk biopesticide policies supported by the US

Congress, the US EPA, the USDA, state agencies, environmental groups and farmers.

 

MBI disagrees with the Court's interpretation that biological pesticides are pollutants. We believe this terminology is

misleading to the public and to our customers, and we kindly request that EPA take steps to find a more reasonable

path forward. 
 

Response 

See response to Comment ID 483.1.001.001 and 258.1.001.001.

 

Comment ID 326.1.001.007

Author Name: Schertz Scott

Organization: Schertz Aerial Service Inc

The Court ruling that the NPR is based on, the 6th Circuit Court of Appeals decision of January 2009 in National Cotton

Council, et al. v. EPA, 553 F.3d 927 (6th Cir., 2009), greatly expands the potential reach of water regulation. This is a

very liberal reach of law in at least two areas. First reason being is that the National NPR applies beyond the 6th Circuit

Court area of relevance. The second major flaw with this line of policy is that it starts the regulation at the point of

permitted intended use, not at the point of water entry. If this same test was applied uniformly, there would be very little

that could be used or consumed that does not pass through an orifice and ends up as water in some form. The EPA

Office of Water and EPA Office of Pesticide Products should recognize the limits of the case and actively reduce its

reach, as opposed to greatly expanding it. 
 

Response 

Comments discussing why the Sixth Circuit’s decision was incorrect are outside the scope of this permit. Furthermore, on

November 2, 2009, industry petitioners of the Sixth Circuit Case petitioned the Supreme Court to review the Sixth Circuit’s

decision.  On February 22, 2010, the Supreme Court denied the request to hear industry’s petition. . Consistent with the Sixth

Circuit Court’s decision to vacate the 2006 NPDES Pesticides Rule, as of October 31, 2011, Operators must comply with NPDES

permit requirements for point source discharges to Waters of the United States of biological pesticides, and of chemical pesticides
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that leave a residue. The Sixth Circuit’s decision is nationally applicable and as such EPA has proposed and is now going final with

a PGP to cover Mosquito and Other Flying Insect Pest Control, Weed and Algae Pest Control, Animal Pest Control and Forest

Canopy Pest Control. EPA has explained in the fact sheet and federal register notice why the requirements in this permit are

appropriate for the pesticide discharges eligible for coverage under this permit. See response to Comment ID 256-cp.001.003.

 

Comment ID 332.1.001.002

Author Name: Nunley Jeff

Organization: South Texas Cotton and Grain Association, Inc.

We do agree, however, with the interpretation that regulation is to apply specifically to point source applications of

pesticides to navigable waters. We also agree with EPA in its interpretation that the PGP does not supersede existing

statutory exemptions under the Clean Water Act for irrigation return or agricultural storm water flows and that spray drift

from crop protection applications should not be included under the PGP. We urge EPA to state unequivocally in its final

PGP that agriculture is excluded from the general permit. 
 

Response 

EPA acknowledges your comment.  EPA has worked to clarify the status of crop protection activities and agricultural pesticide use

in the final permit and fact sheet.  Consistent with the proposed draft permit the final permit covers the following four use patterns:

Mosquito and Other Flying Insect Pest Control, Weed and Algae Pest Control, Animal Pest Control and Forest Canopy Pest

Control.

 

Comment ID 339.1.001.002

Author Name: Braswell Max

Organization: Arkansas Forestry Association (AFA)

National Cotton Council Provides No Basis For EPA To Modify Its Silvicultural Rule And Corresponding Definition Of

Forest Pest Control As A Non-Point Source 

 

Some statements in the Fact Sheet (e.g. at 19) could be read to indicate that EPA is abandoning the longstanding

interpretation discussed above, and that such change is demanded by National Cotton Council. If true, EPA is relying

on an erroneous analysis of the Sixth Circuit's decision. While that decision requires NPDES permits for point source

discharges of pesticides, the Sixth Circuit did not hold or in any way indicate that EPA's long-standing interpretation of

forest pest control as a non-point source activity is invalid, or otherwise require EPA to change its interpretation. 

 

In fact, the court held that biological pesticides and chemical pesticide residuals are "pollutants" and that point source

discharges of such pollutants would be subject to NPDES permit requirements. National Cotton Council did not

consider or in any way address the silvicultural rule (40 C.F.R. § 122.27(b)(1)) or the statutory basis for that rule.
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Accordingly, there is no basis in National Cotton Council for EPA to now redefine forest pest control as a point source

activity. The Fact Sheet is vague on EPA's precise intent on this issue. In the interest of regulatory certainty, EPA

should explicitly affirm that forest pest control is non-point source activity that does not require NPDES permit coverage. 
 

Response 

See response to Comment ID 413.1.001.003.

 

Comment ID 340.1.001.005

Author Name: Weir Nichole

Organization: Cason & Associates, LLC

The most frustrating aspect of the proposed plan is that it is NOT in response to an existing problem, but rather in

response to a change in interpretation of the law.  
 

Response 

See response to Comment ID 483.1.001.001.

 

Comment ID 342.1.001.002

Author Name: Haramis Linn

Organization: Illinois Department of Public Health

On January 7, 2009 the U.S. Sixth Circuit Court of Appeals held in National Cotton Council, et al, v. EPA, that the final

rule was not a reasonable interpretation of the CWA and vacated the rule. Reversing EPA's November 2006 Aquatics

Pesticides rule, the Sixth Circuit held that CWA permits are required for all biological pesticide applications and

chemical pesticide applications that leave a residue in water when such applications are made in or over, including

near, waters of the U.S. On June 8, 2009, the U.S. Sixth Circuit Court of Appeals granted US EPA a two-year stay of

the mandate in National Cotton Council et al v. US EPA in response to their request on April 9, 2009. 
 

Response 

The comment repeats information in the draft permit federal register notice and EPA acknowledges the comment.

 

Comment ID 359.1.001.001
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Author Name: Ricci E.

Organization: Mass Audubon

As the courts have determined that discharges of chemical or biological pesticides to waters of the United States that

leave a residue require an NPDES permit under the federal Clean Water Act, it is important that this permit adequately

protect water quality. Mass Audubon supports EPA's presumption, as stated in the Federal Register Notice, that "all

chemical pesticides have a residue, and therefore would need a permit unless it can be shown that there is no residual." 
 

Response 

EPA acknowledges Commenter’s support for the PGP. 

 

Comment ID 376.1.001.002

Author Name: Joslin Robinson

Organization: American Soybean Association (ASA)

For decades, farmers have been safely and legally applying registered pesticides to their crops, under the Federal

Insecticide, Fungicide and Rodenticide Act (FIFRA). The 6th Circuit Court of Appeals' decision marks a pre-emption of

FIFRA by the Clean Water Act for the first time in the history of either statute. ASA continues to oppose the 6th Circuit's

decision. 
 

Response 

See response to Comment ID 282-cp.001.003.

 

Comment ID 379.1.001.021

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

Following EPA issuing its Final Rule in November, 2006, a new series of lawsuits were filed by citizen environmental

organizations charging that EPA's Final Rule was legally flawed, resulting in a nationwide consolidation of such lawsuits

for a case that was then heard by the 6th Circuit Court. The 6th Circuit somewhat surprisingly and in controversial

manner ruled in January, 2009 that the EPA's Final Rule was not valid and should be vacated, and that future aquatic

pesticide applications would require NPDES permits.  EPA in the spring of 2009 (for reasons best asked of the agency

itself) then chose to no longer defend its own Final Rule via possible appeal, and instead asked the 6th Circuit for a 2-

year stay-of-mandate in order to prepare to impose a new regulatory overlay of NPDES permits upon aquatic pesticide

users.  The 6th Circuit then granted EPA its stay-of-mandate request, such that this new permitting program will have to
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be in place and operational by April 9, 2011.  Appeals from pesticide user groups to the 6th Circuit following its ruling

asking the court to reconsider its decision were denied in June, 2009; subsequent requests in November, 2009 from

pesticide user groups for the U.S. Supreme Court to review the 6th Circuit's ruling were similarly denied in February,

2010.  Thus for better or worse courtesy of a series of federal court decisions brought about by lawsuits filed by citizen

environmental organizations, and with the U.S. Congress seemingly sitting on the sidelines pretty mum about all of this

(at least to date), we're collectively now plunging headlong into having to try to continue to use our aquatic pesticide

products under a new regulatory overlay of NPDES permits.    
 

Response 

See response to Comment ID 483.1.001.001

 

Comment ID 379.1.001.024

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

Please understand that the Delaware DFW does not find fault with what EPA now has to do in manner of the agency

now having to impose this new NPDES regulatory overlay upon aquatic pesticide users, in that we realize this is all

being driven by a series of federal court decisions (although we were a bit perplexed and disappointed that during the

spring of 2009, following the 6th Circuit's ruling in January, 2009, that EPA then chose not to defend its own Final Rule

via a possible appeal to the 6th Circuit to rehear the case).  We realize that what has now come about is truly driven by

the federal courts in response to citizen environmental organization lawsuits, whereby the courts in turn might have

been legally constrained or even forced into some dubious rulings (especially in terms of post-decision ramifications) by

how the courts felt they needed or had to interpret the language of the Clean Water Act, or in regard to the relationship

of FIFRA to the CWA.  We are also a bit chagrined that at least to date the U.S. Congress has more-or-less stayed on

the sidelines without stepping forward to legislatively provide some sorely needed clarifications, and instead has

seemingly deferred to the federal courts for interpretation of Congress' actual intent for how aquatic pesticide use

should be regulated. If it turns out depending upon whatever form or content the new general NPDES permit might take

that its implementation becomes too costly, onerous, or burdensome for aquatic pesticide applicators, or results in

unacceptable diminishments to pesticide use efficacies or throttles the benefits from judicious pesticide use, then we

could see Congress becoming engaged to perhaps legislatively address such problems.          
 

Response 

See response to Comment ID 258.1.001.001.  Comments related to congressional action or lack thereof is outside the scope of this

permit.

 

Comment ID 379.1.001.056
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Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

1) The need to work under NPDES permits when applying aquatic pesticides? 

 

The DFW feels that FIFRA has done a very adequate job in protecting both people and the environment from possible

abuses potentially associated with aquatic pesticide use.  We also feel that this new lawsuit-driven overlay of NPDES

permitting upon aquatic pesticide use will not measurably increase such human or environmental protections, and that it

might also readily lead to some reductions in environmental, socioeconomic or public health benefits associated with

judicious aquatic pesticide use.  We fully concurred with the EPA's own Final Rule ("2006 NPDES Pesticides Rule") that

had determined and stated that Clean Water Act NPDES permits are not needed when applying aquatic pesticides.

 

The DFW of course now realizes that per some recent federal court decisions that EPA must now reverse course for its

thinking about such matters, with the agency now in the process of developing a general NPDES permit for aquatic

pesticide use to impose upon aquatic pesticide users come April 9, 2011; and that in Delaware our DWR will now

prepare a state-level general NPDES permit probably closed modeled after EPA's general permit for similar imposition

come April 9, 2011. The DFW will of course adhere to and abide by whatever conditions or requirements our DWR

colleagues craft for Delaware's general NPDES permit.

 

Finally, if somehow the U.S. Congress was to become engaged in the not too distant future in perhaps providing via

legislation or other avenues some guidance or clarification regarding these matters, including possibly legislatively

stating via an amendment to the Clean Water Act or elsewhere such as in FIFRA that NPDES permits are not needed

when applying aquatic pesticides (and thereby uphold or validate EPA's own "2006 NPDES Pesticides Rule"), the DFW

feels that such Congressional engagement would be both warranted and quite constructive.               
 

Response 

See response to Comment ID 256-cp.001.003.

 

Comment ID 424.1.001.005

Author Name: Hensley Steven

Organization: USA Rice Federation

II. CWA REGULATION OF PESTICIDE APPLICATION DOES NOT INCLUDE PESTICIDE USE ON RICE FIELDS. 

 

As described above, pesticides are applied to flooded rice fields to protect plants and ensure a good harvest. These

applications are outside the regulatory authority of EPA. To be subject to NPDES permitting programs, a site must

discharge a pollutant through a point source to a water of the U.S. Rice fields, however, are not waters of the U.S.

Therefore, pesticide applications to rice fields do not result in any "discharge into waters of the U.S." Finally, water

leaving rice fields is considered either an irrigation return flow or agricultural stormwater runoff, both of which are
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excluded from the definition of the term "point source." Accordingly, rice growers are not required to obtain NPDES

permits under the CWA, even though they use pesticides to increase yields of rice production and thereby improve our

nation's food security. 

 

A. Case Law Does Not Support Regulating Rice Cultivation Under the CWA. 

 

The CWA regulates point source discharges of pollutants into waters of the U.S. 33 U.S.C. § 1323(a). In recent years,

courts have interpreted CWA regulation to extend to certain pesticide application fact patterns. In 2001, in Headwaters

Inc. v. Talent Irrigation District, 243 F.3d 526 (9th Cir. 2001), the Ninth Circuit held that the Talent Irrigation District

violated the CWA by applying an aquatic pesticide directly into an irrigation canal without a NPDES permit. In the Talent

case, the Talent Irrigation District did not dispute whether or not it applied pesticides through a point source. The court

found a discharge occurred because the Irrigation District applied the pesticide directly into water, and that the pesticide

residues that remained in water after the pesticide served its useful purpose were chemical wastes and, therefore,

pollutants. Finally, the court found that the irrigation canals were navigable waters of the U.S. because they contributed

flow to a stream and thus, were "tributaries." 243 F.3d at 533. 

 

The Talent case is easily distinguished from the facts of rice cultivation because rice fields are not waters of the U.S.,

even though pesticides may be directly applied to flooded fields. Rice fields are flooded artificially by pumping water

onto them. Later on, before harvest, the fields are dried out again. Rice fields are considered to be artificially irrigated

areas that would revert to "upland" conditions if irrigation ceases. 51 Fed. Reg. 41,206, 41,217 (Nov. 13, 1986)

(artificially irrigated areas are not waters of the U.S.); see also, 40 CFR § 323.2(b) (excluding artificial lakes or ponds

created by excavating and/or diking dry land to collect and retain water for such purposes as stock watering, irrigation,

settling basins, cooling, or rice growing from the definition of the term lake). 

 

In 2002, the Ninth Circuit Court of Appeals held that aerial pesticide spraying by the Forest Service to control a

predicted outbreak of the Douglas Fir Tussock Moth was regulated by the CWA. League of Wilderness Defenders v.

Forsgren, 309 F.3d 1181 (9th Cir. 2002). The Ninth Circuit asserted that: 

 

In the present case, the insecticides at issue meet the definition of "pollutant" under the CWA, and Forest Service

aircraft spray these insecticides directly into rivers, which are waters covered by the CWA. Further, an airplane fitted

with tanks and mechanical spraying apparatus is a "discrete conveyance." Therefore, all the elements of the definition

of point source pollution are met. 

 

309 F.3d at 1185. In the Forsgren case, the parties did not dispute that the rivers and streams in the area being sprayed

by the Forest Service were navigable waters of the U.S. within the definition of the CWA and the court believed that the

parties did not dispute that the insecticides at issue met the definition of "pollutant." [FN 1] Thus, the only CWA

jurisdictional issue addressed by the court in Forsgren was whether or not an airplane could be a point source. The

court held that the definition of point source "clearly encompasses an aircraft equipped with tanks spraying pesticide

from mechanical sprayers directly over covered waters." Id. 

 

The Forsgren case is easily distinguished from the facts of rice cultivation because the court assumed that there was a

direct discharge of a pollutant into jurisdictional waters. In the case of rice cultivation, pesticides are used in irrigated

areas that are not waters of the U.S. and no direct discharge occurs. 
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In response to the Talent and Forsgren cases, EPA promulgated a regulation to exclude pesticide applications directly

to waters of the U.S., or the application of pesticides to control pests that are present over waters of the U.S. - including

near such waters where a portion of the pesticides is unavoidably deposited to waters of the U.S. - as long as any such

applications are consistent with the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA). See 40 CFR §

122.3(h). In promulgating that rule, EPA was careful to limit its jurisdictional reach to actions involving waters of the U.S.

Specifically, the pesticide applications covered by the rule were applications that were directly deposited into waters of

the U.S. See 71 Fed. Reg. 68,483, 68,486 (Nov. 27, 2006). 

 

In January 2009, the Sixth Circuit Court of Appeals vacated EPA's permitting exemption for FIFRA-compliant pesticide

applications in National Cotton Council v. EPA, 553 F.3d 927 (6th Cir. 2009). In vacating EPA's exemption, the court

rejected EPA's interpretation of the term 1 In fact, the U.S. reserved its arguments on this issue. USA Rice Comments

Regarding EPA's Draft NPDES Pesticides General Permit -5- "pollutant" and its interpretation of the phrase "discharge

of a pollutant." The court held that all biological pesticides and chemical pesticide residues that remain in water after a

pesticide has served its useful purpose are in fact "pollutants." Interchanging the terms "pesticide" and "pollutant," the

court held that a pesticide need not cause harm or be an excess residue at the time it is discharged from a point source.

See 553 F.3d at 935 et seq. USA Rice believes strongly that National Cotton Council is wrongly decided because it

would require EPA to regulate the source of a pollutant, rather than a discharge of a pollutant, and Congress did not

grant EPA that authority in the CWA. See NRDC v. EPA, 859 F.2d 156, 169 et seq. (D.C. Cir. 1988); American Iron and

Steel Inst. v. EPA, 155 F.3d 979, 996 (D.C. Cir. 1997). 

 

Nevertheless, even though USA Rice disagrees with the National Cotton Council decision, that decision does not

impact or implicate rice cultivation practices or procedures. As discussed above, rice fields are not waters of the U.S. In

addition, even if pesticide residues remain in a flooded rice field, and the water from that field is not held in an on-site

pond or reservoir [FN 2] but is instead released to a drainage ditch or irrigation canal connected to a water of the U.S.

Such drainage is specifically exempted from regulation under the CWA because it does not involve a "point source."

See 33 U.S.C. § 1362(14) (excluding agricultural stormwater discharges and return flows from irrigated agriculture from

the definition of point source); 33 U.S.C. § 1342(l)(1) (prohibiting requiring a CWA permit for discharges composed

entirely of return flows from irrigated agriculture); see also Fishermen Against the Destruction of the Env't v. Closter

Farms, Inc., 300 F.3d 1294, 1297 (11th Cir. 2002) ("The canals are used to irrigate Closter Farms's sugar cane farm

through the process of ‘flood irrigation,' in which water is forced into the sugar cane fields by raising the water levels in

the canals. All of the water that has seeped into the canals from Lake Okeechobee, either above or below ground, has

been used in the irrigation process and therefore discharging it back into the lake is a ‘return flow.' Flood irrigation is

exempted from permitting requirements in the same manner as traditional irrigation."). 

 

[FN 1] In fact, the U.S. reserved its arguments on this issue. 

 

[FN 2] Any on-site reservoir or pond is not a water of the U.S., both because it is an isolated water-body outside the

jurisdiction of the CWA under Solid Waste Agency of Northern Cook County. v. Army Corps of Engineers, 531 U.S. 159

(2001). See also 40 CFR § 323.2(b) (expressly excluding artificial lakes or ponds created by excavating and/or diking

dry land to collect and retain water for such purposes as stock watering, irrigation, settling basins, cooling, or rice

growing from the definition of the term lake); 51 Fed. Reg. at 41,217 (waters of the U.S. generally do not include

artificial lakes or ponds created by excavating and/or diking dry land to collect and retain water for such purposes as

stock watering, irrigation, settling basins, cooling, or rice growing). 
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Response 

This general permit is available to operators, in specific areas where EPA is the permitting authority, who discharge to waters of the

U.S. from the application of biological pesticides, and chemical pesticides that leave a residue as a result of an application for one

of several pesticide use patterns:  mosquito and other flying insect pest control, weed and algae pest control, animal pest control and

forest canopy pest control.   The PGP and the Sixth Circuit Court’s decision do not change the CWA exclusion of agricultural

stormwater discharges and return flows from irrigated agriculture. (CWA sec. 501(14)).  Also see the response to Comment ID

326.1.001.007.

 

Comment ID 442.1.001.011

Author Name: Schulze Carl

Organization: National Plant Board (NPB)

By not contesting the 6th circuit court's ruling EPA has categorically classified all pesticide applications as pollution.

This is inconsistent with the perception of Congress itself, who in 1971 stated "The Congress hereby finds that

pesticides are valuable to our Nation's agricultural production and to the protection of man and the environment from

insects, rodents, weeds, and other forms of life which may be pest" 
 

Response 

See responses to Comment IDs 483.1.001.001 and 258.1.001.001. 

 

Comment ID 450.1.001.003

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

The proposed PGP is EPA's response to the 6th Circuit Court of Appeal's decision of January 2009 in National Cotton

Council, et al. v. EPA, 553 F.3d 927 (6th Cir., 2009), a decision we believe was wrongly decided. At a basic level, the

opinion in National Cotton Council of America v. EPA, 553 F.3d 927 (6th Cir., 2009) provides no legal foundation for the

issuance of the Pesticide General Permit. While that court set in motion the vacation of the Agency's 2006 rule, it did

not alter the fundamental tenets of the federal Clean Water Act. EPA is required to honor those principles now, as

always, and the existence of a Court of Appeals decision that mistook the law in no way alters that obligation or the

scope of EPA's authority under the statute.

 

The court's ruling contravenes the fundamental scheme of the CWA NPDES program to regulate only the "discharge of

a pollutant" and not all activities that may ultimately result in water pollution. By creating a "but for" test under which

passage of a substance, not even a pollutant, through a point source, with entry into jurisdictional waters occurring later,

perhaps much later, and through one or more other media, the panel contorts rather than follows the "plain language" of
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the statute. Such a test is nowhere expressed in the statute. If it were the law, EPA would be obliged to issue NPDES

permits for a host of activities currently covered by the Clean Air Act (including air emissions that ultimately reach

jurisdictional waters) and other non-water statutes. The Agency wisely declines to take up that burden and would resist

any petition seeking to force that result. It can and must, on the same legal grounds, decline to issue a permit here that

the Act so manifestly fails to authorize.[FN1] 

 

Moreover, application of the PGP as drafted would occur almost wholly outside of the jurisdictional boundaries of the

6th Circuit. None of the six states in which the permit would be effective (i.e., Alaska, Idaho, Massachusetts, New

Hampshire, New Mexico, and Oklahoma) lie within the geographic reach of the United States Court of Appeals for the

6th Circuit. Nor do prospective permittees within the non-state jurisdictions where the PGP would apply (i.e.,

Washington, D.C., Puerto Rico, all U.S. territories [except the Virgin Islands], Indian Country lands nationwide and

federal facilities in four states - Colo., Del., Vt., Wash.), with the exception of Indian Country lands within the Circuit's

four states of Michigan, Ohio, Kentucky and Tennessee,. Even if the Agency's 2006 rule were effectively vacated within

the 6th Circuit, the Agency has the authority and the obligation to continue the operation of that lawful rule outside of the

geographic boundaries of the National Cotton Council court. Continued operation of the rule eliminates the need for and

the authority to issue the PGP.

 

However, there has been a lack of success by entities opposing the decision in their en banc rehearing petition to the

6th Circuit and cert petitions to the Supreme Court. Barring a legislative reversal of the decision or perhaps another

unforeseen method to reverse this decision, PGPs and their Clean Water Act (CWA) authorities will soon begin

preempting product label requirements.

 

Extremely robust science is involved in registering and reregistering pesticide products under the Federal Insecticide,

Fungicide and Rodenticide Act (FIFRA), and additional CWA requirements and enforcement layers are unwarranted.

Aside from the many professional and safety Standard Operating Procedures (SOPs) NAAA members use, our pilots

also must comply with the performance and recordkeeping requirements of the Federal Aviation Administration (FAA)

and many state and local requirements affecting aerial pesticide applications.  

 

[FN1] The same issue is presented with respect to the National Cotton Council court's mistaken interpretation of

pesticides as pollutants or pollutant precursors as opposed to products. EPA doubtless would resist the notion that the

introduction of fishing lures or nets into jurisdictional waters is the introduction of a pollutant requiring an NPDES permit.

Such articles are products and, used as intended, the Agency recognizes them as such even in light of the ruling in

National Cotton Council treating a product as a pollutant. The Agency should, on the same grounds as its sound

practice in these other areas, recognize pesticide products as products and not pollutants. 
 

Response 

EPA disagrees with Commenter that the 6th Circuit’s decision provides no legal basis upon which to issue the PGP. See responses

to Comment ID 483.1.001.001and 326.1.001.007.  EPA does not agree that the 6th Circuit Court of Appeal's decision constitutes a

preemption of FIFRA by the CWA.  FIFRA requirements remain unchanged under the Cotton Council decision and the PGP.

 

Comment ID 453.1.001.002
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Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

Legal Background: The proposed PGP is EPA's response to the 6th Circuit Court of Appeal's decision of January 2009

in National Cotton Council, et al. v. EPA, 553 F.3d 927 (6th Cir., 2009), a decision we believe was wrongly decided. At a

basic level, the opinion in National Cotton Council of America v. EPA, 553 F.3d 927 (6th Cir., 2009) provides no legal

foundation for the issuance of the Pesticide General Permit. While that court set in motion the vacation of the Agency's

2006 rule, it did not alter the fundamental tenets of the federal Clean Water Act. EPA is required to honor those

principles now, as always, and the existence of a Court of Appeals decision that mistook the law in no way alters that

obligation or the scope of EPA's authority under the statute.

 

The court's ruling contravenes the fundamental scheme of the CWA NPDES program to regulate only the "discharge of

a pollutant" and not all activities that may ultimately result in water pollution. By creating a "but for" test under which

passage of a substance, not even a pollutant, through a point source, with entry into jurisdictional waters occurring later,

perhaps much later, and through one or more other media, the panel contorts rather than follows the "plain language" of

the statute. Such a test is nowhere expressed in the statute. If it were the law, EPA would be obliged to issue NPDES

permits for a host of activities currently covered by the Clean Air Act (including air emissions that ultimately reach

jurisdictional waters) and other non-water statutes. The Agency wisely declines to take up that burden and would resist

any petition seeking to force that result. It can and must, on the same legal grounds, decline to issue a permit here that

the Act so manifestly fails to authorize.[FN 1]

 

Moreover, application of the PGP as drafted would occur almost wholly outside of the jurisdictional boundaries of the

6th Circuit. None of the six states in which the permit would be effective (i.e., Alaska, Idaho, Massachusetts, New

Hampshire, New Mexico, and Oklahoma) lie within the geographic reach of the United States Court of Appeals for the

6th Circuit. Nor do prospective permittees within the non-state jurisdictions where the PGP would apply (i.e.,

Washington, D.C., Puerto Rico, all U.S. territories [except the Virgin Islands], Indian Country lands nationwide and

federal facilities in four states - Colo., Del., Vt., Wash.), with the exception of Indian Country lands within the Circuit's

four states of Michigan, Ohio, Kentucky and Tennessee,. Even if the Agency's 2006 rule were effectively vacated within

the 6th Circuit, the Agency has the authority and the obligation to continue the operation of that lawful rule outside of the

geographic boundaries of the National Cotton Council court. Continued operation of the rule eliminates the need for and

the authority to issue the PGP.

 

However, there has been a lack of success by entities opposing the decision in their en banc rehearing petition to the

6th Circuit and cert petitions to the Supreme Court. Barring a legislative reversal of the decision or perhaps another

unforeseen method to reverse this decision, PGPs and their Clean Water Act (CWA) authorities will soon begin

preempting product label requirements.  

 

 

[FN 1] The same issue is presented with respect to the National Cotton Council court's mistaken interpretation of

pesticides as pollutants or pollutant precursors as opposed to products. EPA doubtless would resist the notion that the

introduction of fishing lures or nets into jurisdictional waters is the introduction of a pollutant requiring an NPDES permit.

Such articles are products and, used as intended, the Agency recognizes them as such even in light of the ruling in

National Cotton Council treating a product as a pollutant. The Agency should, on the same grounds as its sound
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practice in these other areas, recognize pesticide products as products and not pollutants. 
 

Response 

See response to Comment ID 450.1.001.003.

 

Comment ID 456.1.001.017

Author Name: Latham Mark

Organization: Manatee County Mosquito Control District (MCD),  Manatee County, Palmetto,  Florida (FL)

Closing Notes: The Manatee County MCD appreciates the opportunity to express our opinions and offer

recommendations to the draft PGP for aquatic pesticide users. Again, we do not agree with the U.S. 6th Circuit Court of

Appeals decision to require end-users of beneficial-use aquatic pesticides to obtain a NPDES permit but we are

thankful that the EPA allows us to comment on the draft PGP and ultimately generate a final PGP that is more palatable

and user friendly to end users of aquatic pesticides such as the Manatee County MCD. 
 

Response 

See response to Comment ID 483.1.001.001.

 

Comment ID 472.1.001.002

Author Name: Heilman Mark

Organization: SePRO Corporation

The EPA and many other entities who have submitted comments have covered the history of the regulation of

pesticides in, over, and near water, the subsequent litigation following the Talent case and the EPA "Rule", and the

decision of the 6th Circuit Court of Appeals. SePRO would have preferred a different outcome in regards to the litigation

and is supportive of the existing EPA "Rule". SePRO intends to work with EPA and the Regions to fashion the best

PGP possible given the limitations of the NPDES procedures and the Clean Water Act. We do believe, however, that in

several instances the draft rule goes beyond the plain language of the decision of the 6th Circuit. 
 

Response 

See response to Comment ID 483.1.001.001.  EPA disagrees that the PGP goes beyond the 6th Circuit Court’s decision. The fact

sheet and federal register notice further explain the basis for the permit requirements and how these fulfill NPDES permit program

requirements under the CWA.  
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Comment ID 473.1.001.001

Author Name: Christman James

Organization: Utility Water Act Group (UWAG)

As is explained in the "history" section of the Federal Register preamble, the need for the general permit stems from the

Sixth Circuit Court of Appeals decision in National Cotton Council of America v. EPA, 553 F.3d 927 (6th Cir. 2009). See

75 Fed. Reg. 31,780 col. 1. When the court's stay of its mandate ends on April 9, 2011, NPDES permits will be required

for point source discharges of biological pesticides and of chemical pesticides that leave a residue. Id. col. 2. 
 

Response 

EPA acknowledges the comment. The comment reiterates information EPA has published in the federal register but does not

otherwise comment on the PGP.

 

Comment ID 483.1.001.004

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

As stated in the Draft Fact Sheet, the PGP is the Agency's preliminary response to the 6th Circuit Court of Appeal's

decision  [FN 1] of February 2009 that is scheduled to vacate EPA's 2006 rule [FN 2] exempting from NPDES permitting

those pesticide applications applied to or over, including near waters of the U.S. when made in accordance with the

Federal Insecticide, Fungicide and Rodenticide Act [FN 3] ("FIFRA") product label. As a result of the court's decision,

applicators and decision-making entities ("operators") will need NPDES permit coverage to apply pesticides into,

around, and over water in most instances. It is CLA's understanding, however, that NPDES permits will not be required

as a result of the court decision for applications of chemical pesticides that leave no residue in receiving waters or for

pesticide applications involving irrigation return flows or agricultural nonpoint stormwater runoff.

 

[FN 1] National Cotton Council of America v. EPA, 553 F.3d 927 (6th Cir., 2009)

 

[FN 2] 71 Fed. Reg. 68,483 (Nov. 27, 2006)

 

[FN 3] Federal Insecticide, Fungicide and Rodenticide Act, Pub. L. No. 92-516, 86 Stat. 973, 1972 
 

Response 

See response to comment ID 424.1.001.005.
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Comment ID 483.1.001.032

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

Simply put, this PGP will authorize certain classes of applications of pesticides that are themselves, or that result in,

discharges to waters of the United States as the term "discharges" was interpreted by the United States Court of

Appeals for the Sixth Circuit in National Cotton Council of America v. EPA, 553 F.3d 927 (6th Cir., 2009). No more and

no less. Interpreting when an application does or will - or might - result in such a discharge only invites debate as to the

perfect accuracy of the PGP's language in all possible circumstances. This would turn the PGP into a vehicle for the

litigation of the extent of CWA jurisdiction. The more prudent course is to scrub the PGP of all language that goes

beyond the simple statement above.  
 

Response 

As a result of the Sixth Circuit Court’s decision to vacate the 2006 NPDES Pesticides Rule, NPDES permits will be required for

point source discharges to Waters of the United States of biological pesticides, and of chemical pesticides that leave a residue.

Consistent, with this decision EPA has drafted a

general permit for operators in specific areas who discharge to waters of the U.S. from the application of biological pesticides or

chemical pesticides that leave a residue when the application is for one of several pesticide use patterns.  Consistent with the CWA

and its implementing regulations, the contents of the PGP include appropriate requirements  for pesticide discharges to surface

waters.  The basis for the permit is discussed in the fact sheet and federal register notice.

 

Comment ID 486.1.001.001

Author Name: Laroche Francois

Organization: South Florida Water Management District (SFWMD)

Clean Water Act (CWA) National Pollutant Discharge Elimination System Permits (NPDES) In January 2009, the 6th

Circuit Court ruled that EPA's rule exempting pesticides from CWA permits was not a reasonable interpretation of the

CWA since the terms "chemical waste" and "biological materials" unambiguously include aquatic pesticides. The

National and Regional Weed Science Societies along with many other stakeholders (including USDA Secretary Vilsack,

and House and Senate Ag Committees) asked EPA to petition for a full 6th Circuit court rehearing because it was EPA's

rule that was vacated by the court. When that did not happen, industry petitioned the full 6th Circuit Court to rehear the

case, while in the meantime, EPA only asked for 2 year stay in the 6th Circuit decision in order have time to implement

National Pollutant Discharge Elimination System (NPDES) permits for pesticides applied "in, over, or near water". The

industry (Crop Life, National Cotton Council, etc…) appeal to the full 6th Circuit Court was denied last summer. Industry

then petitioned the Supreme Court to hear the case, but as expected, the Supreme Court decided not to hear the

appeal at this time. 
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Response 

EPA acknowledges the comment.

 

Comment ID 490.1.001.001

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

FIFRA v.CWA 

 

On November 27, 2006 the EPA (the Agency) promulgated a final rule entitled Application of Pesticides to Waters of the

United States in Compliance with the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA). It was a simple

exclusion added to 40 CFR Part 122.3 Exclusions. 

 

(h) The application of pesticides consistent with all relevant requirements under FIFRA (i.e., those relevant to protecting

water quality), in the following two circumstances: 

 

(1) The application of pesticides directly to water of the United States in order to control pests. Examples of such

applications include applications to control mosquito larvae, aquatic weeds, or other pests that are present in waters of

the United States. 

 

(2) The application of pesticides to control pests that are present over waters of the United States, including near such

waters, where a portion of the pesticides will unavoidably be deposited to waters of the United States in order to target

the pests effectively; for example, when insecticides are aerially applied to a forest canopy or when pesticides are

applied over or near water for the control of adult mosquitoes or other pests. 

 

The Agency wrote the following" ....EPA disagrees with commenter's concerns that EPA's registration process does not

take into account local conditions, existing water quality standards and use designations, synergistic effects of multiple

pesticides, inert ingredients, non-target aquatic organisms, and the effect of multiple applicators in the same area. The

regulatory and non-regulatory tools under FIFRA provide means of addressing water quality problems arising from the

use of pesticides. In particular, the pesticide registration and re-registration process consider impacts on both human

health from the presence of pesticides in drinking water and on aquatic resources (e.g., fish, invertebrates, plants, and

other species in fresh water, estuarine, and marine environments). EPA requires a pesticide company to submit a

substantial body of data in support of an application for registration. EPA then supplements this required database with

information obtained through a systematic search of the open literature on the ecotoxicity of environmental substances.

 

 

EPA compares the estimated environmental concentrations expected to result from the use of a pesticide with toxicity

values observed in required studies and studies from the open literature. This database provides sufficient information

to conduct assessments of potential ecological and human health risks, including the identification of toxicologically

significant degradation products and/or metabolites." 
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The EPA's Office of Pesticide Programs evaluated the ecological and human health risks of these "residuals"

(degradation products and/or metabolites) prior to granting the registration. EPA only registers a pesticide product that

will not cause "any unreasonable risk to man or the environment, taking into account the economic, social, and

environmental costs and benefits of the use of a pesticide." 

 

So the environmental impact from pesticide residuals (degradation products and/or metabolites) in water has already

been and continues to be well evaluated by the Agency under FIFRA. These aquatic pesticide products are registered

and continue to be been re-registered by the Agency. The FIFRA registration process has protected U.S. waters for

more than 60 years. 

 

However, ignoring the determination EPA reported in the final rule, the 6th Circuit ruled that pesticide residuals

(degradation products and/or metabolites) in water following an application are pollutants under the Clean Water Act,

and a discharge of aquatic pesticides to United States waters will now require a NPDES permit, according to the court. 
 

Response 

See response to Comment ID 483.1.001.001.  Comments related to the FIFRA registration process are outside the scope of this

permit.

 

Comment ID 492.1.001.001

Author Name: Swenson Scott

Organization: Minnesota Association of Wheat Growers (MAWG)

Court Decision. We recognize the proposed general permit is the agency's response to the 6th Circuit Court of Appeals

decision [FN 2] However, in the decades since Congress enacted the CWA, EPA has never issued an NPDES permit

for the application of a pesticide made intentionally to target a pest that is present in, over, or near waters of the United

States. Instead, EPA has been regulating these types of applications through the Federal Insecticide, Fungicide and

Rodenticide Act3 (FIFRA), enacted by Congress to control all aspects of pesticide registration, sales and use. The

FIFRA registration process includes requirements for many dozens of environmental, health and safety studies to

establish the conditions under which pesticides can be legally used in the United States. Contrary to Congressional

intent, the Court's decision marks a pre-emption of FIFRA by the CWA for the first time in the history of either statute

and as a result we urge the EPA to proceed carefully in the development of this new permit. 

 

[FN 2] National Cotton Council of America v. EPA, 553 F.3d 927 (6th Cir., 2009) 
 

Response 

See response to Comment ID 282-cp.001.003.
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Comment ID 494.1.001.001

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

The PGP is EPA's initial response to the 6th Circuit Court of Appeals decision in National Cotton Council, et al. v. EPA,

553 F.3d 927 (6th Cir., 2009) to vacate EPA's 2006 rule (71 FR 68483; 11/27/2006) that currently exempts from NPDES

permitting pesticide applications made to or over, including near, waters of the U.S. according to label requirements of

the FIFRA. Barring a legislative reversal of the decision, additional Clean Water Act (CWA) enforcement layers will

preempt product label requirements for the first time in the history of either statute. 
 

Response 

See responses to Comment IDs 483.1.001.001 and 282-cp.001.003.  FIFRA requirements remain unchanged under the Cotton

Council decision and the PGP.

 

Comment ID 494.1.001.010

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

The two-year stay provided by the 6th Circuit ends on April 9, 2011. On that date, PGPs must be available to pesticide

applicators and operators in all 50 states; otherwise, any pesticide residue "discharges" made "to and over, including

near, waters of the U.S." without NPDES coverage will be subject to CWA legal exposure. 
 

Response 

Commenter is correct. Once the stay has ended, pesticide applications resulting in point source discharges of , chemical pesticides

that leave residuals, and biological pesticides to waters of the U.S. that are not otherwise exempted under the CWA will require a

NPDES permit. . EPA chose to issue a less burdensome NPDES general permit, rather than  issue  individual permits.

 

Comment ID 498.1.001.001

Author Name: Isom Roger

Organization: California Cotton Ginners & Growers Associations (CCGGA)

We concur with the NCC and strongly disagree with the decision of the Sixth Circuit Court of Appeals in the case of

National Cotton Council, et al, v. EPA that led to the development of the PGP under consideration by EPA. In more than

three decades of implementation of the CWA and the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA), EPA
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has never required NPDES permitting for pesticide applications made consistently with FIFRA rules. CCGGA believes

that the Sixth Circuit ignored EPA 's past implementation of the laws and, instead, stretched the CWA's definition of

'chemical pollutant' to include pesticide residues. Because this new NPDES requirement is grafted onto the already

existing F1FRA standards for pesticide applications, our growers are faced with new, burdensome, and sometimes

redundant regulations that increase costs while resulting in no additional environmental protections. FIFRA rules and

regulations should take precedence. 
 

Response 

See response to Comment ID 483.1.001.001.

 

Comment ID 500.1.001.003

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

In 2006, EPA codified Congressional intent by issuing a rule to exempt pesticide applications into and over, including

near, waters of the US from Clean Water Act permitting requirements when made consistent with the FIFRA label [FN

3]. However, in January 2009, the 6th Circuit Court of Appeals vacated EPA's rule; thus, prompting EPA to develop a

pesticide NPDES permitting program for these uses [FN 4]. The Sixth Circuit granted a 2-year stay of its decision to

April 9, 2011. 

 

[FN 3] 71 Fed. Reg. 68, 483.

 

[FN 4] National Cotton Council of America v. EPA, 553 F.3d 927 (6th Cir., 2009). 
 

Response 

EPA acknowledges your comment.

 

Comment ID 510.1.001.001

Author Name: Roche David

Organization: Minn-Dak Farmers Cooperative (MDFC)

We recognize the proposed general permit is the agency's response to the 6th Circuit Court of Appeals decision. [FN 2]

However, in the decades since Congress enacted the CWA, EPA has never issued an NPDES permit for the

application of a pesticide made intentionally to target a pest that is present in, over, or near waters of the United States.

Instead, EPA has been regulating these types of applications through the Federal Insecticide, Fungicide and

Rodenticide Act [FN 3] (FIFRA), enacted by Congress to control all aspects of pesticide registration, sales and use. The
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FIFRA registration process includes requirements for many dozens of environmental, health and safety studies to

establish the conditions under which pesticides can be legally used in the United States. Contrary to Congressional

intent, the Court's decision marks a pre-emption of FIFRA by the CWA for the first time in the history of either statute

and as a result we urge the EPA to proceed carefully in the development of this new permit.

 

[FN 2] National Cotton Council of America v. EPA, 553 F.3d 927 (6th Cir., 2009)

 

[FN 3] Insecticide, Fungicide and Rodenticide Act, Pub. L. No. 92-516, 86 Stat. 973, 1972  
 

Response 

See response to Comment ID 282-cp.001.003.

 

Comment ID 516.1.001.002

Author Name: Stoneman Bill

Organization: Biopesticide Industry Alliance (BPIA)

The Sixth District Court of Appeals ruled that the Clean Water Act (CWA) includes "biological pesticides" and "chemical

pesticides" that leave a residue within its definition of "pollutant". A chemical pesticide that does not leave a residue

after its intended purpose is not a pollutant and is exempt from the requirement of an NPDES Permit. Certain

chemicals, especially biochemicals, rapidly dissipate in the environment and leave no residue. Many of these chemicals

degrade into compounds of no toxicological concern. The application of a chemical pesticide that leaves no residue is

not a pollutant. Unlike chemical pesticides (where the residual is the pollutant), the Court further found that biological

pesticides are considered pollutants regardless of whether the application results in residuals and such discharges

need an NPDES permit. The BPIA disagrees with the Court's interpretation that biological pesticides are pollutants. We

believe this terminology is misleading to the public and to our customers. 
 

Response 

Comments discussing why the Sixth Circuit’s decision is incorrect are outside the scope of this permit. Furthermore, On November

2, 2009, industry petitioners of the Sixth Circuit Case petitioned the Supreme Court to review the Sixth Circuit’s decision.  On

February 22, 2010, the Supreme Court denied the request to hear industry’s petition.  As of October 31, 2011, Operators must

comply with NPDES permit requirements for discharges to Waters of the United States of biological pesticides, and of chemical

pesticides that leave a residue.  See response to Comment ID 483.1.001.001.

 

Comment ID 565.1.001.009

Author Name: Murray William

PGP Responses to Comments Background

56410/31/2011 04:04 PM EDT



 

Organization: National Alliance of Forest Owners (NAFO)

The PGP and its Fact Sheet are not clear on the interaction of the PGP's permitting requirements and EPA's

longstanding interpretation of silvicultural pest control, as explained above. Indeed, some statements could be read to

indicate that EPA is abandoning its 30+ year interpretation, and that such change is demanded by National Cotton

Council. For example - 

 

EPA understands that prior to initiating the 2006 NPDES Pesticides Rule the Agency had interpreted the Clean Water

Act and its implementing regulations as not requiring a NPDES permit for forest pest control activities. The rule stated

that pesticides applied consistently with FIFRA do not require an NPDES permit in certain circumstances, including the

aerial application of insecticides to a forest canopy. 71 Fed. Reg. at 68,482. Vacating the 2006 NPDES Pesticides Rule,

the Sixth Circuit Court of Appeals held that "dischargers of pesticide pollutants are subject to the NPDES permitting

program in the Clean Water Act." National Cotton Council, 553 F.3d 927, 940. EPA therefore now requires all

dischargers of pesticide pollutants, including dischargers in and over forest canopies where there are waters of the U.S.

below the canopy, to obtain NPDES permits. 

 

Fact Sheet at 19. To the extent that EPA is conveying in the above statement that it no longer interprets its silvicultural

rule to define forest pest control as a nonpoint source activity, and that National Cotton Council requires this change in

interpretation, EPA is relying on an erroneous analysis of the Sixth Circuit's decision. While that decision requires

NPDES permits for point source discharges of pesticides, the Sixth Circuit did not hold or in any way indicate that EPA's

long-standing interpretation of forest pest control as a nonpoint source activity is invalid, or otherwise require EPA to

change its interpretation, as set forth in detail below. 

 

In National Cotton Council, the Sixth Circuit addressed a challenge to EPA's 2006 aquatic pesticide regulation

interpreting the term "pollutant" to exclude the application of pesticides to, over, or near waters of the United States

when the pesticide application is in compliance with Federal Insecticide, Fungicide, and Rodenticide Act ("FIFRA"). See

EPA, Application of Pesticides to Waters of the Untied States in Compliance With FIFRA, 71 Fed. Reg. 68,483 (Nov.

27, 2006). The Sixth Circuit rejected EPA's attempt to exclude pesticides from NPDES permitting requirements when

such pesticides were used in accordance with their FIFRA labels. The court held that biological pesticides and chemical

pesticide residuals are "pollutants" within the CWA's definition of that term (found at 33 U.S.C. § 1362(6)), and that point

source discharges of such pollutants would be subject to NPDES permit requirements. 

 

National Cotton Council did not consider or in any way address the silvicultural rule or the statutory basis for that rule.

As described above, the 2006 rule before the Sixth Circuit hinged on EPA's interpretation of the statutory definition of

"pollutant," and did not implicate the issues underlying 40 C.F.R. § 122.27 and EPA's long-standing  interpretations of

that rule, i.e. that nonpoint source discharges like forest pest control are exempt from NPDES permitting. Indeed, the

preamble to the 2006 rule expressly recognized EPA's definition of silvicultural point source and made clear that the

issues raised in the 2003 Interpretive Statement regarding silvicultural pest control were "different" from those issues

addressed by the 2006 rule and later analyzed by the Sixth Circuit. See 71 Fed. Reg. at 68,489 and n.3. Nothing in the

2006 rule suggested EPA was in any way abandoning its prior interpretation of the silvicultural rule, and therefore the

issues related to 40 C.F.R. §§ 122.27 and 122.3(e) and the 2003 Interpretive Statement were not before the Sixth

Circuit. In fact, EPA confirmed this very point in its brief before the Sixth Circuit: "The Final Rule offers no interpretation

of point source or nonpoint source and so does not address the issue addressed in Forsgren." Respondent's Brief,

National Cotton Council v. EPA, No. 06-4630, at 32 (Dec. 19, 2007). 
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Accordingly, there is no basis in National Cotton Council for EPA to now redefine forest pest control as a point source

activity.[FN 2] The Fact Sheet is vague on EPA's precise intent on this issue. In the interest of regulatory certainty, non-

arbitrary agency action, and consistency with National Cotton Council (the sole and explicit legal driver of the PGP),

EPA should avoid any indication that it is revising its decades-long interpretation of "point source" as applied to

silviculture and explicitly affirm that forest pest control, outside of the narrow set of issues addressed in Forsgren (see

n.1, supra), is nonpoint source activity that does not require NPDES permit coverage. 

 

[FN 2] Indeed, EPA could not revise such a long-established interpretation without engaging in notice and comment

rulemaking pursuant to the Administrative Procedure Act, 5 U.S.C. § 553, and fully analyzing the economic impact of

such a dramatic change in interpretation. 
 

Response 

See response to Comment ID 413.1.001.003.

 

Comment ID 568.1.001.017

Author Name: Friisoe Geir

Organization: Gypsy Moth Slow the Spread Foundation (STS), Inc.

By not contesting the 6th circuit court's ruling EPA has categorically classified all pesticide applications as pollution.

This is inconsistent with the perception of Congress itself, who in 1971 stated "The Congress hereby finds that

pesticides are valuable to our Nation's agricultural production and to the protection of man and the environment from

insects, rodents, weeds, and other forms of life which may be pests."  
 

Response 

EPA disagrees with the comment. Neither the Cotton Council decision nor the PGP classifies all pesticide application as pollution

subject to the CWA. See responses to Comment ID 483.1.001.001 and 258.1.001.001

This general permit is available to operators in specific areas where EPA is the permitting authority who discharge to waters of the

U.S. from the application of biological pesticides, or chemical pesticides that leave a residue when the application is for one of the

four  pesticide use patterns.
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Comment ID 596.1.001.001

Author Name: Breaux Brian

Organization: Louisiana Farm Bureau Federation, Inc.

LFBF does not agree and opposes the decision of the Sixth Circuit Court of Appeals (National Cotton Council, et al, v.

EPA) that has led to the development of this proposed NPDES Pesticide General Permit. We strongly feel that the

decision has improperly expanded the definition of "chemical pollutant" under the Clean Water Act to include pesticide

residues that were previously regulated by the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA). We fail to

see where the Clean Water Act authority requires the implementation of an NPDES permit to regulate pesticide

applications. 
 

Response 

Comments discussing why the Sixth Circuit’s decision is incorrect are outside the scope of this permit. Furthermore, On November

2, 2009, industry petitioners of the Sixth Circuit Case petitioned the Supreme Court to review the Sixth Circuit’s decision.  On

February 22, 2010, the Supreme Court denied the request to hear industry’s petition.  As of October 31, 2011, Operators must

comply with NPDES permit requirements for discharges to Waters of the United States of biological pesticides, and of chemical

pesticides that leave a residue.  See response to Comment ID 483.1.001.001.

 

Comment ID 607.1.001.004

Author Name: Poling Jan

Organization: American Forest & Paper Association (AF&PA)

The silvicultural rule and similar definition of forest pest control as a nonpoint source were not examined nor ruled upon

in National Cotton Council. 

 

The Sixth Circuit did not order or direct the EPA to modify its long-standing regulation or the 2003 Interpretative

Statement in National Cotton Council v. EPA, 553 F.3d 927 (6th Cir. 2009). The issue before the Sixth Circuit in

National Cotton Council was a challenge to the EPA's 2006 aquatic pesticide regulation. This regulation exempted the

application of pesticides registered under the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA), when used

in conformance with their labels, from Clean Water Act NPDES permitting requirements. The 2006 regulation (71 Fed.

Reg. 68,483 (November 27, 2006)) expressly acknowledged the silvicultural rule and made no effort to indicate that it

was being affected by the new regulation. Therefore the silvicultural rule was not a matter considered or addressed by

the Sixth Circuit. 

 

There is nothing in National Cotton Council requiring the EPA to now redefine forest pest control as a point source

activity. The Fact Sheet is vague on EPA's precise intent on this issue. In the interest of regulatory certainty, non-

arbitrary agency action, and consistency with National Cotton Council (the sole and explicit legal driver of the PGP),

EPA should abandon any indication that it is revising its decades-long interpretation of "point source" as applied to
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silviculture and explicitly affirm that forest pest control, outside of the narrow set of issues addressed in Forsgren (see

comment 1, supra), is non-point source activity that does not require NPDES permit coverage. 

 

Should the agency affirm that it is arbitrarily abandoning the more than thirty years of application of the silvicultural rule,

the Administrative Procedures Act dictates that notice and comment is required, along with commensurate economic

impact analysis of any proposals. 
 

Response 

See response to comment ID 413.1.001.003.

 

Comment ID 614.1.001.006

Author Name: Mann Joseph

Organization: National Environmental Law Center (NELC)

Comment 1: The Permit should presumptively apply to all chemical pesticides, and EPA should acknowledge that any

residue is part of the pesticide product itself.

 

Commentors support EPA's presumption that "all chemical pesticides have a residue, and, therefore would need a

permit unless it can be shown that there is no residual." 75 Fed. Reg. at 31,780.

 

For pesticide applications over water (for instance, to target adult mosquitoes flying over water), Commentors agree

that "any amount of the pesticide that falls into the water of the U.S. is ‘excess' pesticide and would require coverage by

an NPDES permit."  Fact Sheet at 14; see also National Cotton Council, 553 F.3d at 936-37 (for "aerial pesticides,"

including "applications ‘above' or ‘near' waterways," any amounts that reach surface waters "are necessarily ‘discarded,'

‘superfluous,' or ‘excess' chemical") (emphasis added).  We urge EPA to reject any assertions that the amounts

reaching water should be treated as de minimis, as most of these aerial pesticides have specific FIFRA labeling

forbidding any discharge to water. See, e.g., Peconic Baykeeper, Inc. v. Suffolk County, 600 F.3d 180, 183-84 (2d Cir.

2010) ("Scourge" & "Anvil").

 

For pesticide applications directly into water (for instance, to target aquatic pests), Commentors agree that "any amount

of the pesticide that remains in the water of the U.S. is a ‘residual' and would require coverage by an NPDES permit."

Fact Sheet at 14; see also National Cotton Council, 553 F.3d at 936 (same).  However, we believe that EPA's further

caveat, that this presumption only applies "once the pesticide no longer provides any pesticidal benefit" after

application, Fact Sheet at 14, runs contrary to a faithful reading of the Sixth Circuit's opinion in National Cotton Council.

As that court noted, in expressly holding that pesticide residuals are "added" by the point source applications

introducing them to water, the "pesticide residue or excess pesticide - even if treated as distinct from pesticide - is a

pollutant" at the moment of discharge. 553 F.3d at 940; see also id. at 938 ("excess and residue pesticides have exactly

the same chemical composition and are discharged from the same point source at exactly the same time as the original

pesticide") (emphasis added).[FN 3] Accordingly, EPA should clarify that no applicator otherwise covered by the general

permit may escape regulation by arguing that the pesticide in question has such a lengthy "pesticidal benefit" timeframe
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that, in effect, it leaves no "residue."

 

Commentors note that EPA could prevent much confusion by providing guidance as to which chemical pesticides never

leave residues (if any, in fact, exist), or at least in developing standards by which a permitting authority might determine

if this propensity exists in any specific regulatory case.  The Sixth Circuit all but called for such guidance in noting that

"whether or not a particular chemical pesticide needs to be regulated can be easily answered by both the EPA's and

industry's experience with that pesticide."  553 F.3d at 937 (emphasis added).  Commentors are aware of no chemical

pesticide that leaves literally no quantity of "superfluous" or "excess" chemical in the water (or affects only target

organisms), and submit that EPA should look upon any claims to the contrary with due suspicion.[FN 4]

 

[FN 3] Any other interpretation, the court noted, would run counter to the Congressional intent in establishing the

NPDES program "that pollutants be controlled at the source whenever possible."  553 F.3d at 939.  Even if one were to

assume that none of the pesticide became waste until after discharge to the water, there would be nothing remarkable

about the conclusion that the discharge to the water of something that inexorably becomes a pollutant shortly after

discharge is the discharge of that pollutant.  See, e.g., NRDC v. Southwest Marine, Inc., 236 F.3d 985, 990 (9th Cir.

2000) (aerial discharge of cleaning and paint products during use at marina); Hudson River Fishermen's Ass'n v. City of

New York, 751 F. Supp. 1088, 1101-02 (S.D.N.Y. 1990) (chlorine and alum injected to waterway as purification agents),

aff'd, 940 F.2d 649 (2d Cir. 1991).  EPA has itself taken this position in amicus briefs.  See, e.g., Long Island

Soundkeeper Fund v. New York Athletic Club, 1996 WL 131863, at *9, *14-*15 (S.D.N.Y. 1996) (spent rounds and

skeet targets from firing ranges).

 

[FN 4] The Sixth Circuit's reference to antimycin as an illustrative example does not support such a claim. See id. (citing

Fairhurst v. Hagener, 422 F.3d 1146, 1149 (2005)). In Fairhurst, the Ninth Circuit upheld the finding that the specific

antimycin application at issue there left no residue only because the plaintiff did not assert that it did, nor did he make

any evidentiary showing on that point.  422 F.3d at 1149.  The absence of evidence in that case cannot constitute

evidence of absence in other cases.

 
 

Response 

This general permit is available to operators in specific areas, where EPA is the permitting authority, who discharge to waters of the

U.S. from the application of biological pesticides, or chemical pesticides that leave a residue when the application is for one of four

pesticide use patterns.  EPA stated  in the fact sheet for the PGP that  for purposes of this  permit  the Agency assumes that all

chemical pesticides will leave a residual once the product has performed its intended purpose.  In addition, EPA has defined

“pesticide residue” in Appendix A of the PGP.  EPA maintains that this is sufficient to implement the PGP in a manner consistent

with the Cotton Council decision and the CWA.

 

Comment ID 625.1.001.001

Author Name: Thompson Kelvin

Organization: Southern Minnesota Beet Sugar Cooperative (SMBSC)
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Court Decision. We recognize the proposed general permit is the agency's response to the 6th Circuit Court of Appeals

decision.[FN 2] However, in the decades since Congress enacted the CWA, EPA has never issued an NPDES permit

for the application of a pesticide made intentionally to target a pest that is present in, over, or near waters of the United

States. Instead, EPA has been regulating these types of applications through the Federal Insecticide, Fungicide and

Rodenticide Act [FN 3] (FIFRA), enacted by Congress to control all aspects of pesticide registration, sales and use. The

FIFRA registration process includes requirements for many dozens of environmental, health and safety studies to

establish the conditions under which pesticides can be legally used in the United States. Contrary to Congressional

intent, the Court's decision marks a pre-emption of FIFRA by the CWA for the first time in the history of either statute

and as a result we urge the EPA to proceed carefully in the development of this new permit. 

 

[FN 2] National Cotton Council of America v. EPA, 553 F.3d 927 (6th Cir., 2009) 

 

[FN 3] Federal Insecticide, Fungicide and Rodenticide Act, Pub. L. No. 92-516, 86 Stat. 973, 1972 
 

Response 

See response to Comment ID 282-cp.001.003.

 

Comment ID 626.1.001.018

Author Name: Latham Mark

Organization: Manatee County (FL) Mosquito Control District

Closing Notes: The Manatee County MCD appreciates the opportunity to express our opinions and offer

recommendations to the draft PGP for aquatic pesticide users. Again, we do not agree with the U.S. 6th Circuit Court of

Appeals decision to require end-users of beneficial-use aquatic pesticides to obtain a NPDES permit but we are

thankful that the EPA allows us to comment on the draft PGP and ultimately generate a final PGP that is more palatable

and user friendly to end users of aquatic pesticides such as the Manatee County MCD. 
 

Response 

See response to Comment ID 483.1.001.001.

 

Comment ID 627.1.001.001

Author Name: Gunnerson Chuck

Organization: Northern Plains Potato Growers Association (NPPGA)

Court Decision. We recognize the proposed general permit is the agency's response to the 6th Circuit Court of Appeals
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decision.[FN2] However, in the decades since Congress enacted the CWA, EPA has never issued an NPDES permit for

the application of a pesticide made intentionally to target a pest that is present in, over, or near waters of the United

States. Instead, EPA has been regulating these types of applications through the Federal Insecticide, Fungicide and

Rodenticide Act [FN3] (FIFRA), enacted by Congress to control all aspects of pesticide registration, sales and use. The

FIFRA registration process includes requirements for many dozens of environmental, health and safety studies to

establish the conditions under which pesticides can be legally used in the United States. Contrary to Congressional

intent, the Court's decision marks a pre-emption of FIFRA by the CWA for the first time in the history of either statute

and as a result we urge the EPA to proceed carefully in the development of this new permit.

 

 

[FN2] National Cotton Council ofAmerica v. EPA, 553 F.3d 927 (6th Cir., 2009)

[FN3] Federal Insecticide, Fungicide and Rodenticide Act, Pub. L. No. 92-516, 86 Stat. 973, 1972  
 

Response 

See response to Comment ID 282-cp.001.003.

 

Comment ID 635.1.001.006

Author Name: Curtis Thomas

Organization: American Water Association, Association of California Water Agencies and Association of Metropolitan Water

Agencies

EPA's Interpretation of National Cotton Council, et al, v. EPA, We support including water resource management

pesticide applications within the general federal NPDES permit model. We also believe the unique aspect of such

applications needs to be recognized. As noted earlier, our members' aquatic pesticide applications are specifically

designed to be directly applied to waterbodies or within infrastructure facilities that convey and/or store water. Specific

examples of aquatic pesticide uses by our members include control of: disease carrying organisms; algae; aquatic

plants; mollusks and other invertebrates; and invasive plant and animal species. Such uses are fully considered by

EPA's Office of Pesticide Programs when determining whether a specific pesticide should be approved for such uses

and if so, what additional restrictions should be imposed on such uses. The general NPDES permit for pesticide use

should acknowledge that compliance with the FIFRA label provisions will, in the vast majority of cases, satisfy the

requirements of the permit.

 

Each FIFRA label is supported by an extensive body of research and expert assessment compiled by EPA. FIFRA

labels, in general, effectively balance efficacious pesticide application with minimizing adverse impacts associated with

pesticide residuals. In addition, there is a significant body of state and local effort underway under FIFRA to regulate

pesticide use to ensure environmental protection and human health and safety. The general permit must be crafted in a

manner that accounts for the magnitude of variation across the country in terms of geographic and demographic

conditions and pest management challenges, and consequently, provides sufficient flexibility to allow for local solutions

to address local circumstances. 
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Response 

EPA is aware of the considerations evaluated in assessing FIFRA requirements and recognizes that FIFRA requirements remain

applicable to the use of these pesticides.  In developing the PGP EPA has made efforts to not duplicate these requirements while

fully implementing NPDES requirements imposed under the CWA.  Through the use of pest management measures in the PGP

EPA has provided a reasonable amount of flexibility to permittees to address their respective needs and situations while ensuring

compliance with the CWA.

 

Comment ID 652.1.001.004

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.

Cotton Council held that the plain meaning of ‘chemical waste' and biological materials' in §1362(b) encompassed

pesticides in certain situations. Cotton Council, 553 F.3d at 936. The court determined that when "a chemical…leaves

no excess portions after performing its intended purpose, then that chemical's use need not be regulated . . . If, on the

other hand, a chemical pesticide is known to have lasting effects beyond the pesticide's intended object, then its use

must be regulated under the Clean Water Act." Id. at 937.

 

The Sixth Circuit granted a two-year stay of the mandate to allow EPA time to develop a general permit to cover the

type of discharges exempted under the EPA Rule and to assist states with delegated NPDES programs to write their

own general permits. The stay expires April 9, 2011. See 75 Fed. Reg. 31,775. On June 4, 2010, EPA released the

PGP for public comment along with the accompanying Fact Sheet. Id. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 661.1.001.004

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

However, in January 2009, the 6th Circuit Court of Appeals vacated EPA's rule; thus, prompting EPA to develop a

pesticide NPDES permitting program for these uses.[FN4] The Sixth Circuit granted a 2-year stay of its decision to April

9, 2011.

 

[FN4]  National Cotton Council of America v. EPA, 553 F.3d 927 (6th Cir., 2009).  
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Response 

EPA acknowledges the comment.

 

Comment ID 661.1.001.034

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

In conclusion, ARA is fearful of the potential legal liability for agricultural pesticide applications due to the 6th Circuit

Court's decision to void EPA's 2006 Rule exempting FIFRA-compliant aquatic pesticide applications from CWA

permitting requirements. 
 

Response 

The PGP, fact sheet and federal register notice describe the scope of the PGP. As a result of the Sixth Circuit Court’s decision to

vacate the 2006 NPDES Pesticides Rule, NPDES permits will be required for point source discharges to Waters of the United States

of biological pesticides, and of chemical pesticides that leave a residue.

The 6th Circuit Decision in the National Cotton case and therein this permit does not have any effect on the CWA statutory

exclusion of return flows from irrigated agriculture and agricultural stormwater discharges from the definition of “point source.”

(CWA sec. 501(14)).

 

Comment ID 668.1.001.009

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

In the few remaining months until the end of the 2-year stay of the Court's decision, EPA and states must implement a

functional, achievable and defensible NPDES general permit for aquatic pesticide use. This will be a difficult task for all

involved. The MCD's comments are designed to provide EPA with insight into various key considerations, and we

intend to submit the same comment to WYDEQ to inform them during the drafting of the Wyoming PGP.  
 

Response 

EPA notes and has considered the comments and insights that have been submitted on the draft PGP.

 

Comment ID 675.1.001.004
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Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

Background Considerations: In the decades since Congress enacted the CWA, USEPA has never issued an NPDES

permit for the application of a pesticide made intentionally to target a pest that is present in or over, including near,

waters of the US. Instead, USEPA has been regulating these types of applications through FIFRA, enacted by

Congress to control all aspects of pesticide registration, sales and use. The FIFRA registration process includes

requirements for many dozens of environmental, health and safety studies to establish the conditions under which

pesticides can be legally used in the United States.[FN 5] The many scientific studies have contributed to a great wealth

of knowledge about commercial pesticides and about their use in agricultural and nonagricultural pest control situations.

Many of these studies are required by USEPA to establish the safety of pest control products use in aquatic situations.

In 2006, USEPA finalized a rule [FN 6] codifying the Agency's longheld exemption from NPDES permitting of pesticides

applied into and over, including near, waters of the US when made consistent with the FIFRA label. However, this rule

was widely challenged and in February 2009, the 6th Circuit Court of Appeals vacated USEPA's rule, declared all

biological pesticides and excess chemical pesticide residues persisting in water after completion of beneficial uses as

"pollutants" and required the development of a pesticide NPDES permitting program. Although USEPA agreed with

industry that the Court had misapplied Chevron principles [FN 7] in deciding the case [FN 8], the Agency opposed

industry's 6th Circuit en banc and US Supreme Court certiorari petitions. In the few remaining months until the end of

the 2year stay of the Court's decision, USEPA and states must implement a functional, achievable and defensible

NPDES general permit for aquatic pesticide use. This will be a difficult task for all involved. Our comments are designed

to provide USEPA with insight into various key considerations, and we intend to submit the same comment to MTDEQ

to inform them during the drafting of the Montana PGP. 

 

[FN 5] See our statement on the pesticide registration process in these comments under "Other Considerations" 

[FN 6] 71 Fed. Reg. 68, 483. November 27, 2006. The rule revised USEPA's NPDES regulations to add a paragraph to

the list of discharges in 40 C.F.R. 122.3 that do not require NPDES permits. 71 Fed. Reg. at 68,492. The rule covered

the application of pesticides, "consistent with all relevant requirements under FIFRA (i.e., those relevant to protecting

water quality)," in the following two circumstances: (1) The application of pesticides directly to waters of the US in order

to control pests. Examples of such applications include applications to control mosquito larvae, aquatic weeds, or other

pests that are present in waters of the US. (2) the application of pesticides to control pests that are present over waters

of the US, including near such waters, where a portion of the pesticides will unavoidably be deposited to waters of the

US in order to target the pests effectively; for example when insecticides are aerially applied to a forest canopy where

waters of the US may be present below the canopy or when pesticides are applied over or near water for control of

adult mosquitoes or other pests. Ibid. (40 C.F.R. 122.3(h)). USEPA further concluded that "if there are residual

materials resulting from pesticides that remain in the water after the application and its intended purpose (elimination of

targeted pests) have been completed, these residual materials are … pollutants under CWA section 502(6) because

they are wastes of the pesticide application." 71 Fed. Reg. at 68,487. USEPA explained however, that such applications

"do not require NPDES permits" because, "while the discharge of the pesticide is from a point source (generally a hose

or an airplane), it is not a pollutant at the time of the discharge…Instead the residual should be treated as a nonpoint

source pollutant." Ibid. 

[FN 7] Chevron, U.S.A., Inc. v. NRDC, 467 U.S. 837 (1984) 

[FN 8] Brief for the Federal Respondent in Opposition. USSC #09533 and #09547. CropLife America et al., Petitioners v

Baykeeper, et al.; American Farm Bureau Federation et al., Petitioners v Baykeeper, et al., On Petition for a Writ of
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Certiorari, U.S. Supreme Court. 
 

Response 

See response to Comment ID 483.1.001.001.  EPA notes and has considered the comments and insights that have been submitted on

the draft PGP.

 

Comment ID 686.1.001.005

Author Name: Burgess Rick

Organization: United States Sugar Corporation (USSC or U.S. Sugar)

We understand that the Draft Permit is EPA's preliminary response to the Sixth Circuit Court of Appeal's decision in

February 2009 in National Cotton Council of America v. EPA, 553 F.3rd 927 (Sixth Cir., 2009). We also note that the

court's decision (and this Draft Permit) mark a pre-emption 0I' the Federal Insecticide. Fungicide and Rodenticide Act

(FIFRA) by the CWA for the first time in the history of either of those statutes.  
 

Response 

See response to Comment ID 282-cp.001.003.

 

Comment ID 712.2.001.003

Author Name: Baus Terry

Organization: Department of Public Works,  City and County of Denver, Colorado

D. EPA promulgated a final rule regarding Application of Pesticides to Waters of the United States in Compliance with

FIFRA [FN 3] in 2006. EPA's regulatory approach was based upon its interpretation that pesticides applied in 2 narrow

circumstances are not pollutants and, therefore, were not subject to NPDES permitting requirements. In The National

Cotton Council of America, et al. v. United States Environmental Protection Agency, 553 F.3rd 927 (2009 6th Cir.), the

U.S. Court of Appeals vacated the rule and rejected EPA's interpretation that pesticides applied in accordance with

Federal Insecticide, Fungicide, and Rodenticide Act ("FIFRA") are exempt from the Clean Water Act's NPDES

permitting requirements.

 

The appellate opinion, however, did not mandate any specific regulatory approach, merely vacating EPA's regulatory

exemption as a matter of law. Thus, it is curious that such a restriction-laden general permit is proposed today when

EPA's 2006 rule imposed no new regulatory requirements with the rationale that FIFRA-compliant pesticide applications

were sufficient to protect the environment:

 

"Under FIFRA, EPA receives applications from people who wish to sell and distribute pesticides. The Agency may
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approve and issue a registration for a product if EPA determines that the product will not cause "unreasonable adverse

effects on the environment," which is defined as "any unreasonable risk to man or the environment, taking into account

the economic, social and environmental costs and benefits of the use of [a] pesticide * * *." FIFRA Section 3(c)(5). In

other words, the Agency may register a pesticide only if the product provides economic, social, and environmental

benefits that outweigh risks from its use. As part of FIFRA registration, EPA may establish requirements, which are

typically contained in the label for the pesticide, to ensure that when used, it will not cause unreasonable adverse

effects on the environment, including the aquatic environment. Thus, registration and use of a pesticide in accordance

with its approved labeling or other relevant FIFRA requirements indicates that a pesticide is a product intended to be

used for a beneficial purpose that is authorized by EPA and is not a waste. For these reasons, comments regarding the

adequacy of EPA's pesticide regulatory program do not pertain to the legal interpretation of whether a pesticide is a

"chemical waste" or a "biological material" for purposes of the definition of "pollutant" under the CWA.  Nonetheless, it is

important to note that EPA disagrees with commenters' concerns that EPA's registration process does not take into

account local conditions, existing water quality standards and use designations, synergistic effects of multiple

pesticides, inert ingredients, non-target aquatic organisms, and the effect of multiple applicators in the same area. The

regulatory and non-regulatory tools under FIFRA provide means of addressing water quality problems arising from the

use of pesticides. In particular, the pesticide registration and re-registration processes consider impacts on both human

health from the presence of pesticides in drinking water, and on aquatic resources (e.g., fish, invertebrates, plants, and

other species in fresh water, estuarine, and marine environments). EPA requires a pesticide company to submit a

substantial body of data in support of an application for registration. EPA then supplements this required database with

information obtained through a systematic search of the open literature on the ecotoxicity of environmental substances.

EPA compares the estimated environmental concentrations expected to result from use of a pesticide with toxicity

values observed in required studies and studies from the open literature. This database provides sufficient information

to conduct assessments of potential ecological and human health risks, including the identification of toxicologically

significant degradation products and/or metabolites. [FN 4]

 

While acknowledging the appellate court's ruling that pesticide applications are not exempt from NPDES permitting

requirements, and that discharge permits must be issued in accord with the Clean Water Act, Denver observes that the

draft general permit presents a very burdensome regulatory approach to the same factual circumstances EPA

previously determined to be low risk. Further, it appears that many of the requirements contained in the draft general

permit would present little if any environmental benefit. Additional detail about the regulatory burden and absence of

environmental benefit is presented below.

 

E. The 2006 (vacated) final rule included a discussion of unfunded federal mandates as required by Title II of the

Unfunded Mandates Report Act of 1995 (UMRA), Public Law 104-4, acknowledging that UMRA requires federal

agencies to assess the effects of their regulatory actions on State, local, and tribal governments and the private sector,

including a cost-benefit analysis. At that time, having decided to exempt FIFRA-compliant pesticide applications from

the NPDES permitting requirements, EPA concluded that the rule did not contain a Federal mandate that may result in

expenditures of $100 million or more for State, local, and tribal governments, in the aggregate, or the private sector in

any one year and, accordingly, was not subject to Sections 202 and 205 of UMRA. The currently proposed general

permit however, does establish a federal mandate although. As a condition of its delegated program authorization,

Colorado's Clean Water program can be no less stringent than EPA's program requirements. It cannot be ignored, as

noted above, that the Colorado Department of Public Health and Environment has announced its intention to

"flowdown" all requirements to Colorado permittees by simply adopting the federal general permit as the state's general

permit. Denver urges EPA to consider the Section 202 factors [FN 5] and, in accordance with section 205, "select the
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least costly, most cost-effective or least burdensome alternative that achieves the objectives of teh rule, for

 

(1) State, local, and tribal governments, in the case of a rule containing a Federal intergovernmental mandate; and (2)

the private sector, in the case of a rule containing a Federal private sector mandate." It is not clear what, if any,

alternatives were evaluated by EPA but Denver does not perceive the draft general permit to be the least costly, most

cost-effective or least burdensome approach to achieve compliance with Clean Water Act permitting requirements, for

the reasons discussed herein.

 

[FN 3]   71 FR68843-01 (November 27, 2006).

 

[FN 4] 71 FR 68483-01, 68488-9

 

[FN 5] Section 202 of the Unfunded Mandates Reform Act requires, before promulgating any general notice of

proposed rulemaking that is likely to result in promulgation of any rule that includes any Federal mandate

that may result in the expenditure by State, local, and tribal governments, in the aggregate, or by the private

sector, of $100,000,000 or more (adjusted annually for inflation) in any 1 year, and before promulgating

any final rule for which a general notice of proposed rulemaking was published, the agency shall prepare a

written statement containing … (2) a qualitative and quantitative assessment of the anticipated costs and

benefits of the Federal mandate, including the costs and benefits to State, local, and tribal governments or

the private sector, as well as the effect of the Federal mandate on health, safety, and the natural

environment and such an assessment shall include (A) an analysis of the extent to which such costs to State,

local, and tribal governments may be paid with Federal financial assistance (or otherwise paid for by the

Federal Government); and (B) the extent to which there are available Federal resources to carry out the

intergovernmental mandate; (3) estimates by the agency, if and to the extent that the agency determines that

accurate estimates are reasonably feasible, of (A) the future compliance costs of the Federal mandate; and

(B) any disproportionate budgetary effects of the Federal mandate upon any particular regions of the nation

or particular State, local, or tribal governments, urban or rural or other types of communities, or particular

segments of the private sector; (4) estimates by the agency of the effect on the national economy, such as

the effect on productivity, economic growth, full employment, creation of productive jobs, and

international competitiveness of United States goods and services, if and to the extent that the agency in its

sole discretion determines that accurate estimates are reasonably feasible and that such effect is relevant and material;

and (5)(A) a description of the extent of the agency's prior consultation with elected

representatives (under section 204) of the affected State, local, and tribal governments; (B) a summary of

the comments and concerns that were presented by State, local, or tribal governments either orally or in

writing to the agency; and (C) a summary of the agency's evaluation of those comments and concerns. 
 

Response 

EPA disagrees with the commenter’s assertion that the PGP is inconsistent with what is required under the CWA and its

implementing regulations. While the 6th Circuit did not mandate a specific regulatory approach they did hold chemical pesticides

that leave a residue, and all biological pesticides are “pollutants” under the CWA, thereby requiring NPDES permit coverage.  See

response to Comment ID 483.1.001.001. The proposed draft and final PGP are consistent with the CWA statutory and regulatory

requirements. EPA also notes that, although this is a permit and not a rule,  the cost estimates for the draft PGP are well below the
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Unfunded Mandates Reform Act (UMRA) thresholds for rulemakings.

 

Comment ID 770.001.002

Author Name: Smyth C.

Organization:  

I thoroughly disagree with classifying herbicides as a "pollutant". In doing so, this ruling would completely discredit all

previous testing, labeling & rulings to create the safe & responsible environment we currently operate in. It would

negate everything the EPA has established to date regarding herbicides. 
 

Response 

See response to Comment ID 483.1.001.001.  Comments discussing why the Sixth Circuit’s decision is incorrect are outside the

scope of this permit. Furthermore, On November 2, 2009, industry petitioners of the Sixth Circuit Case petitioned the Supreme

Court to review the Sixth Circuit’s decision.  On February 22, 2010, the Supreme Court denied the request to hear industry’s

petition. As of October 31, 2011, Operators must comply with NPDES permit requirements for discharges to Waters of the United

States of biological pesticides, and of chemical pesticides that leave a residue.  This general permit represents a reasonable approach

to addressing activities that can be subject to both FIFRA and CWA requirements.

 

Comment ID 838.1.001.001

Author Name: Stambaugh Sharmon

Organization: Alaska Department of Environmental Conservation

Like the Vessel General Permit, this Pesticides General Permit (PGP) is a nation-wide permit directed by a court ruling,

in this case the 6th Circuit Court decision that pesticide applications over waters of the United States are subject to

National Pollutant Discharge Elimination System (NPDES) permits. 
 

Response 

See response to Comment ID 483.1.001.001.  Commenter is incorrect, the PGP is not applicable nationwide, rather, it applies where

EPA is the permitting authority, as discussed in the federal register notice.

 

Comment ID 840.001.001

Author Name: Hartney Mary

Organization: Florida Fertilizer & Agrichemical Association (FFAA)
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First and foremost, we believe the 6 Circuit Court's decision erred by preempting FIFRA regulation of pesticides with the

Clean Water Act. Subjecting applicators to additional regulations as required by the NPDES process is likely to result in

increased costs. We urge EPA to revisit its economic impact statement as the costs are likely much higher than

currently estimated.  
 

Response 

EPA does not agree that the 6th Circuit Court of Appeal's decision constitutes a preemption of FIFRA by the CWA.  FIFRA

requirements remain unchanged under the 6th Circuit’s decision and the PGP.  The comment does not provide any data regarding

which costs may be higher or how much these costs will be.  EPA has refined the applicability of certain requirements under the

PGP, which will reduce some associated costs, and has revised its economic impact analysis, which constitutes a reasonable

estimate of costs associated with the permit.  Please see the economic analysis for further discussion on economic impacts

associated with this permit.

 

Comment ID 842.1.001.001

Author Name: Sparks Michael

Organization: Florida Citrus Mutual et al.

We understand that the draft NPDES general permit is in response to the Sixth Circuit Court's ruling that vacated the

EPA rule exempting FIFRA pesticide application from NPDES permits. Contrary to the Court's decision, we believe

EPA's application of the Clean Water Act regulations regarding NPDES permitting has been correct.   
 

Response 

See response to Comment ID 483.1.001.001.

 

Comment ID 892.1.001.001

Author Name: Greene J.

Organization: Alabama Department of Conservation and Natural Resources (ADCNR)

Adverse incidents related to aquatic pesticide applications are rare in Alabama and we commend EPA for the excellent

job in reviewing and registering pesticides under the FIFRA guidelines. Since this process is working as intended, we

fail to see the need for additional guidelines regarding the application of aquatic pesticides. However, we recognize that

the PGP is the result of a 1/7/09 court order from the 6th Circuit Court of Appeals and that EPA must adhere to their

judgment. We have reviewed the draft PGP and provide the following comments in order to improve the final permit: 
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Response 

See response to Comment ID 483.1.001.001.

 

Comment ID 908.001.001

Author Name: Bishel Donna

Organization: Biosafe Systems

Sixth District Court of Appeals ruled that the Clean Water Act (CWA) includes "biological pesticides" and "chemical

pesticides" that leave a residue within its definition of a "pollutant". A chemical pesticide that does not leave a residue

after its intended purpose is not a pollutant, and is exempt from the requirement of an NPDES permit. Certain

chemicals, especially biochemical, rapidly dissipate in the environment and leave no residue. Many of these chemicals

degrade into compounds of no toxicological concern.  
 

Response 

See response to Comment ID 614.1.001.006.

 

Comment ID 916.001.002

Author Name: Dippel Donnie

Organization: Texas Ag Industries Association (TAIA)

The 6th Circuit Court of Appeals's decision marks a pre-emption of FIFRA by the CWA for the first time in the history of

either statute. We believe the additional CWA enforcement is unwarranted, and agree with EPA, industry and others

that the National Cotton Council, et al. v. EPA was wrongly decided. TAIA acknowledges the difficult task EPA faces in

drafting a general permit for pesticide applications "to or over, including near, waters of the U.S." as a result of the 6th

Courts of Appeals decision. 
 

Response 

See response to Comment ID 282-cp.001.003.

 

Comment ID 935.001.002

Author Name: Dippel Donnie

Organization: Texas Vegetation Management Association (TVMA)
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The 6t' Circuit Court of Appeals's decision marks a pre-emption of FIFRA by the CWA for the first time in the history of

either statute. We believe the additional CWA enforcement is unwarranted, and agree with EPA, industry and others

that the National Cotton Council, et al. v. EPA was wrongly decided. 
 

Response 

See response to Comment ID 282-cp.001.003.
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STR - STRUCTURE OF THIS PERMIT

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
 

STR.1 - GENERAL

Comment ID 195.1.001.001

Author Name: Wolf C.

Organization:  

I write in regards to the draft proposal for the Pesticide General Permit (PGP) for Point Source Discharges To Waters of

the United States from the Application of Pesticides and its accompanying "fact sheet." I do not write to argue the intent,

the application or the necessity of the permit - I leave that to others better qualified for such discussion. No, I contend

that these documents are incomplete and not ready to be instituted. The documents lack several key sections and

definitions, certain crucial information is vague and indecipherable, the formats are indecipherable, and overall they

read as though they are meant to confuse the reader rather than to inform. 
 

Response 

See response to ID 195.1.001.002.

 

Comment ID 195.1.001.002

Author Name: Wolf C.

Organization:  

- Clear understanding of your audience.

 

I see that you have a decent concept of to whom you are writing, as the final entry in Appendix A defines "you" and

"your" as referring to the operator, the person or entity responsible for administering the pesticides (p. 39). However, I

doubt that your writing team has a clear understanding of who precisely falls under this definition: state and local

government officials, county weed sprayers, and individual farmers running family-owned operations, to name a few.

Some of the "operators" who need to read your document might not have even a Bachelor's degree from a university,

and as a federal agency, you have a duty to them to take reasonable steps to ensure that your document is readable

and decipherable to the widest range of the target audience. As this proposal document stands, it fails this expectation -

not because of language, but because of content.

 

- Language use.
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Firstly, I must commend your writing team on their sentence-level language use. The sentences are clear without being

unusually obtuse or verbose, and I do not have many objections on individual sentences or words, though there is some

technical jargon used in the document that is not clearly defined in the proposal itself or in an appendix. The problem

with the proposals overall clarity falls apart at the paragraph-, section-, and overall document-level. These issues are

further detailed in the following section, "Specific Concerns of the Proposal."

 

- Incomplete information.

Your proposal document thoroughly details the minutiae of permit requirements, but completely misses the larger

picture by failing to clearly define the parameters of the permit(s) for which your operators will be applying. In Section 1,

your proposal mentions individual permits, alternative permits, and general permits, but the proposal fails to identify:

 

- How many different types of permits exist under this proposal

- How long the permits are valid

- Under what conditions a particular type of permit is needed

- Distinguishing conditions from one permit type to another o How much the various permits will cost

- How long the permits will take to process

 

From what I understand of reading your proposal, the „individual permit is the „default permit - i.e. what everyone needs

to apply for unless they meet other conditions as outlined in Section 1.3. However, from a logical standpoint, this

„individual permit = default idea does not work because there is too much room for confusion. ALL AVAILABLE PERMIT

TYPES must be clearly classified and defined in order to help your operators apply for the correct permit the first time

and to keep the application process running as smoothly and efficiently as possible.

 

- Graphic design and readability of section headings. Since your proposal seems to be meant as a sort of „users

manual for the permit application process, some thought must be dedicated to the graphic design of the document so

that operators can glance through its contents to find information quickly, easily, and without rereading the entire

document. Your writing team has been considerate enough to put section numbers and headings in a bold font to

visually distinguish them from the general text. However, the main section headings (Section 1.0, Section 2.0, etc.) and

primary subsection headings (Section 1.1, Section 1.2, etc.) are lost in the mass of text, so that it is difficult to identify

where one section ends and another begins. All the section numbers are flush left, all the text is indented an inch from

the left margin, and there is one empty line between all paragraphs, which means that everything looks the same,

including the main section and subsection headings, and a quick scan of the document is nigh impossible.

 

For sake of readability, the main section and primary subsection headings should be VISUALLY DISTINCT from all

other text of the document. Such techniques include, but are not limited to:

- Typing main section and primary subsection headings in all caps o Typing main section and primary subsection

headings in italicso Larger font for main section and primary subsection headings

- Page break between main sections

- Two empty lines between last paragraph of a section and the beginning of another main section

- Reducing header indentation from 1" to 0.5" or 0.25" from left margin

- Consistent formatting of all headings

 

- Graphic design and readability of subpoints.

Several areas throughout the document consist of section subpoints with identification numbers of five or more digits.
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Since these are all subpoints of larger sections, they should be visually treated as such and should be indented under

bullet points or a sub-list, as you have done in Section 1.6.2 (pg. 8), Section 5.1.1 (pg.16) and others. This lends to

cleaner visuals on the page and easier readability of the information contained within the subpoints.

 

Section numbers requiring this sublist reformatting:

 

- Sections 2.2.1.1.1 - 2.2.1.1.5 (pg. 9) under Section 2.2.1.1

- Sections 2.2.2.1.1 - 2.2.1.1.5 (pg. 10-11) under Section 2.2.2.1

- Sections 2.2.2.3.1 - 2.2.2.3.2 (pg. 11) under 2.2.2.3

- Sections 2.2.3.1.1 - 2.2.3.1.5 (pg. 12) under 2.2.3.1

- Sections 2.2.3.3.1 - 2.2.3.3.1 (pg. 12) under 2.2.3.3

- Sections 2.2.4.1.1 - 2.2.4.1.4 (pg. 13) under 2.2.4.1

- Sections 2.2.4.3.1 - 2.2.4.3.4 (pg. 13-14) under 2.2.4.3

 

Specific Concerns of the Proposal

Aside from general concerns of your proposal, I have encountered several specific problems with the content and

format. These problems are presented below, in chronological order from the start of your document.

 

- Table of Contents

Currently, the Table of Contents only shows the main section headings and no page numbers - this renders it useless

for the reader. It contains no easily applicable or searchable information. A more functional of Table of Contents should

include:

 

- Main section headings (Section 1.0, Section 2.0, etc.)

- Primary subsection headings (Section 1.1, Section 1.2, etc.)

- Page numbers

 

I could understand not including page numbers in an early draft of this proposal (since content can change), or in a

document available only in html form, since printed page numbers would vary based on printer capabilities. However,

this is a finalized draft and presented in a pdf format, so the page numbers should be finalized and therefore should

appear in the Table of Contents so that readers and operators can more easily find information. 
 

Response 

EPA disagrees with the Commenter’s claim that the draft PGP is confusing. The PGP is an NPDES permit that implements

numerous technical provisions required under the CWA’s NPDES program and its implementing regulations (see generally, 40

CFR Parts 122-131), and address technical practices of certain pesticide applications and their potential environmental effects.

Thus, aspects of the PGP are technical and knowledge of NPDES permitting and pesticide management will aide in understanding

the different aspects of the permit. Nevertheless, EPA has made significant efforts in developing and revising the PGP and

accompanying documents (e.g., Fact Sheet, Federal Register Notice, Frequently Asked Questions, etc.) to ensure that the

applicability, requirements, and procedures in the PGP and its associated documents are clear, well organized and communicated

effectively. EPA maintains that the provisions in the draft PGP were sufficiently clear and complete to allow any interested person

to understand them and comment on them (EPA received over 700 comment letters), and the Agency believes that the final permit
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is an improvement upon the draft in both structure and clarity, including the clarification of key definitions. EPA has taken these

comments into consideration in developing the final permit and associated documents and, to the extent practicable and consistent

with requirements for permit content and format, has made several format changes consistent with the comments that should

improve these documents. It is worth noting that EPA must follow the formal rules developed by the Office of the Federal Register

for documents published in the Federal Register.

	

As the title and provisions indicate, the PGP is an NPDES general permit (see 40 CFR 122.28) that is applicable to specific

activities and geographic areas. The NPDES program relies on two types of permits: individual and general. An individual per is

specifically tailored for an individual discharger or situation that require individual consideration. In contrast, a general permit

covers multiple facilities/sites/activities within a specific category for a specific period of time (not to exceed 5 years).As such, it

can cover multiple dischargers. Although the PGP specifies situations in which coverage under a different NPDES general permit or

an NPDES individual permit may be required in lieu of the PGP, the plain language of the PGP makes it clear that this permit is a

general permit that is applicable to a variety of specific discharges of pesticides to waters of the U.S where EPA is the permitting

authority. The terms of the PGP will be specified in the final PGP.  Pursuant to the CWA section 402 the terms of the PGP may not

exceed more than a 5 years. There is no fee associated with this permit as issued by EPA. Further, the PGP does specify when

coverage becomes effective. As noted in the Fact Sheet, EPA is requiring submission of an NOI for certain discharges from certain

Operators and is providing automatic coverage for certain other discharges and Operators for which EPA determined it would be

inappropriate to require an NOI (See section 1.2.2 of the Final PGP fact Sheet). EPA notes that for purposes of the PGP the Fact

Sheet, in conjunction with the Response to Comment document, is intended to explain and document the basis for the PGP, which is

why it has more of a narrative style than the permit, which must fulfill certain NPDES regulations in order to be valid. Thus, is it

not appropriate for EPA to use the Fact Sheet as the permit. Rather, the two documents are intended to be used together.

 

Comment ID 195.1.001.008

Author Name: Wolf C.

Organization:  

Overall the definitions in Appendix A provide good clarification of details and clarify key terms presented throughout the

proposal. However, formatting is inconsistent throughout the Appendix - subpoints are marked with numbers, lower-

case letters, dashes, and roman numerals, and vary widely from definition to definition, sometimes even within the

definition itself. The definition of "adverse incident" (pg. 31) is nicely designed and easily readable with clear main

points and indented subpoints. However, this is the only definition with subpoints so easily readable and identifiable at a

glance, and even this well-designed definition is internally inconsistent.

 

All definitions with subpoints should be formatted with the subpoints indented at least 0.5" (not flush left or buried in the

text) to distinguish them from main points and general text. Subpoints should follow a consistent identification format for

easy readability.

 

Definitions with subpoints in need of reformatting:

o "Adverse Incidents" (pg. 31)

o "Biological Pesticides" (pg 32)
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o "Declared Pest Emergency Situation" (pg. 33)

o "Indian Country" (pg. 34) o "Operator" (pg. 35)

o "Pest" (pg. 35)

o "Pesticide" (pg. 36)

o "Waters of the United States" (pg. 38) 
 

Response 

See response to Comment ID 195.1.001.002.

 

Comment ID 195.1.001.012

Author Name: Wolf C.

Organization:  

As I read through your proposal, I kept in mind that this is a draft and not yet fully finalized or instituted. However, there

are too many egregious errors for this document to operate the way it is intended to. It is internally inconsistent in

formatting and language, lacks key information and terms, and is overall confusing to the reader. As a legal document

and application manual, your proposal should be able to stand on its own and provide all the information necessary for

an astute reader to understand - instead, your proposal is so lacking that it requires supplemental material just to patch

the holes. 
 

Response 

See response to Comment ID 195.1.001.002.

 

Comment ID 195.1.001.021

Author Name: Wolf C.

Organization:  

In writing this response to your proposal and fact sheet, I became aware of one major glaring error: lack of section

identification numbers. Your draft proposal consistently labeled every section with a relatively simple-to-understand

identification number so that I, your reader, knew exactly which section in which part of the document I was reading.

However your fact sheet has a far more complex identification system (namely in its lack thereof), so that I have to

search through the document to remember which section in which part I am reading. Every large section of your

document should have an identification number that includes the part number (i.e. III.2.1) simply so your reader can

keep track of their location within the document. 
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Response 

See response to Comment ID 195.1.001.002.

 

Comment ID 195.1.001.023

Author Name: Wolf C.

Organization:  

Overall, I find that the proposal fails on numerous levels, mostly in poor readability, incomplete information, and general

user unfriendliness. This document, in its current state, cannot function or be applied in any efficient way. Total revision

of the proposal is absolutely necessary.

 

The fact sheet, however, seems more usable and the majority of its problems stem from poor graphic design and

formatting. In fact, it would be a better use of your time and energy to use the fact sheet as the base document and

flesh out areas with information from the proposal. In other words, make the fact sheet your primary proposal document.

Users, readers, and operators will benefit from the clearer language and (somewhat) better format in the fact sheet,

helping to ensure that your NPDES permit process runs more efficiently. As I mentioned in the beginning of this

response, I do not criticize your proposal on its logic or application, but merely attack it as a written document. Both the

proposal and the fact sheet are in dire need of competent proofreading and critical editing. I have provided the

preceding comments to help you in your final revisions and hope you will take my suggestions into consideration upon

revision of these documents. 
 

Response 

See response to Comment ID 195.1.001.002.

 

Comment ID 222.1.001.011

Author Name: Wolf Stanley

Organization: North Dakota Weed Control Association (NDWCA)

This draft proposal is very difficult to read and follow in and of itself. It appears that the draft is written only for

professionals trained in the Clean Water Act and subsequent permits. Clarification of the definitions in your draft is

needed with clear language describing what is expected for the permit holder. 
 

Response 

See response to Comment ID 195.1.001.002.
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Comment ID 234.1.001.001

Author Name: Rodgers, Jr. J.

Organization: Clemson University

The draft permit is so generic, it is almost impossible to comment on (perhaps this is the intended strategy). It is generic

and completely nonspecific in terms of how it will be implemented. And clearly, this is the issue: the "devil is in the

details" of how the permit will be administered. In most states (~45), administration of the permit will be the

responsibility of the cognizant agency in the state. 
 

Response 

EPA disagrees that the PGP is not sufficiently specific to allow comment (EPA received over 700 comment letters) or understand

its intended implementation. The PGP includes provisions that specifically address permit coverage, technology-based effluent

limitations, water quality-based effluent limitations, monitoring, pesticide discharge management plans, corrective actions, and

recordkeeping and reporting. These provisions are also explained in a detailed Fact Sheet. EPA has adequately explained its

reasoning in the permit documentation its rationale for the permit requirements (e.g. flexibility for the specific treatment area and

pest of concern) and has included requirements and criteria that sufficiently guide permit implementation.  See also response to

Comment ID 195.1.001.002.

 

Comment ID 237-cp.001.001

Author Name: Feller Larry

Organization: South Carolina Aquatic Plant Management Society

The draft permit that was provided by the US EPA for comment is generic (but contains both generic and specific

options) and is replete with information (114 pp.). The draft permit is generic, it is almost impossible to comment on. It is

generic and not specific in terms of how it will be implemented. And clearly, this is the issue: the "devil is in the details"

of how the permit will be administered. In most states (~44), administration of the permit will be the responsibility of the

cognizant agency in the state. 
 

Response 

See response to Comment ID 234.1.001.001.

 

Comment ID 249.1.001.010

Author Name: Lewis Carol
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Organization: Southeast Cass Water Resource District (WRD)

The draft proposal is very difficult to read and follow. It appears that the draft is written only for professionals trained in

the Clean Water Act and subsequent permits. Clarification of the definitions in your draft is needed with clear language

describing what is expected for the permit holder. The above questions and concerns need to be addressed and

answered prior to implementation of the NPDES permit and NOI process. 
 

Response 

See response to Comment ID 195.1.001.002.

 

Comment ID 282-cp.001.007

Author Name: Tolar Bryan

Organization: Georgia Agribusiness Council (GAC)

We believe EPA has much work to do in the remainder of 2010 to tailor the permit into a workable, affordable, and

legally-defensible final version. If we are going to sustain our farming and forestry activities, we must be able to apply

pest products that provides for reasonable permit compliance. This draft permit falls far short of that threshold. 
 

Response 

The comment does not identify specific concerns with the PGP. EPA maintains that as discussed in the Federal Register notice, the

Fact Sheet, and Economic Analysis the PGP is workable, affordable, and legally-defensible by allowing for the use of pesticides

that are discharged to waters of the U.S. in an environmentally protective manner as required by the CWA.

 

Comment ID 282.1.001.007

Author Name: Tolar Bryan

Organization: Georgia Agribusiness Council (GAC)

We believe EPA has much work to do in the remainderof 2010 to tailor the permit into a workable, affordable, and

legally defensible final version. 
 

Response 

See response to Comment ID 282-cp.001.007.

 

PGP Responses to Comments Structure of this Permit

58910/31/2011 04:04 PM EDT



 

Comment ID 284.1.001.010

Author Name: Mountfort Tom

Organization: Denver Water

The term "For-Hire Applicator" is defined in Appendix A, but the term "pesticide applicator" is instead used in the

general permit. The draft general permit should use consistent terminology throughout the permit document. 
 

Response 

EPA agrees with commenter that the permit should use consistent terminology.   The final permit uses, and defines, both

“Applicator” and “For-Hire Applicator” to differentiate between an Operator who makes contractual pesticide applications for

which it or its employer receives compensation (i.e., For-Hire Applicator) and an Operator who performs the application of a

pesticide or who has day-to-day control of the application (i.e., Applicator).

 

Comment ID 294.1.001.004

Author Name: Goehring Doug

Organization: North Dakota Department of Agriculture

The draft PGP is written as a highly-technical, regulatory document. To improve understanding and compliance by

pesticide users, the draft PGP needs to be reworded to plain, easy to understand language. 
 

Response 

See response to Comment ID 195.1.001.002.

 

Comment ID 315.1.001.017

Author Name: Peterson Jack

Organization: Arizona Department of Agriculture

The permits that pesticide users normally deal with are not of this complexity.  A 26 page permit seems unreasonable.    
 

Response 

EPA does not agree that the size or complexity of the PGP is unreasonable given that it addresses the use of multiple pesticides in

multiple jurisdictions, and must meet all applicable CWA statutory and regulatory requirements. The PGP is not inconsistent with
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other general permits issued by EPA. Also see response to Comment ID 195.1.001.002.

 

Comment ID 319.2.001.019

Author Name: Guthrie, Sr. Douglas

Organization: Monmouth County Mosquito Extermination Commission (MCMEC)

The structure of the PGP is very confusing. What information needs to recorded, compiled, reported and submitted and

when is very unclear. USEPA should develop a PDMP template, timeline, and sample submission forms to guide

entities working under this permit. 
 

Response 

EPA acknowledges that the draft permit requirements for recordkeeping and reporting could be interpreted as confusing to

permittees.  As a result, EPA has reorganized those sections of the permit in a way that makes these requirements easier to

understand. Also, EPA recognizes that assistance tools such templates, timelines and forms can help facilitate implementation. In

addition to making the language in the PGP as clear as possible, EPA has published with the final permit a pesticide discharge

evaluation worksheet for small entities to streamline the permit requirements. EPA is also providing a more comprehensive PDMP

template for the larger entities, which can be found at www.epa.gov/npdes/pesticides.

 

Comment ID 342.1.001.006

Author Name: Haramis Linn

Organization: Illinois Department of Public Health

The draft of the proposed permitting process is 54 pages and is written in very technical language. Furthermore, the

permits require summaries of preexisting surveillance data (mosquito adult and larval counts from multiple sites), action

thresholds for control, an integrated pest management program with "alternatives" for control (like mowing, which has

very little application to control of mosquito larvae) and extensive recordkeeping requirements. (Frankly, this writer, who

has a doctorate in entomology and more than twenty years experience with vector control, had difficulty following the

instructions for the permit.) 
 

Response 

See response to Comment ID 195.1.001.002.

 

Comment ID 359.1.001.009

Author Name: Ricci E.
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Organization: Mass Audubon

Mosquito Control and IPM: Mass Audubon recommends that the following document be cited in the final permit as one

of the recommended references/guidance documents for mosquito control: Joint Statement on Mosquito Control in the

United States from the U.S. Environmental Protection Agency (EPA) and the U.S. Centers for Disease Control and

Prevention (CDC) http://www.epa.gov/pesticides/health/mosquitoes/mosquitojoint.htm. 
 

Response 

NPDES permits do not routinely reference general guidance documents. Such documents can be identified by permit authorities as

a part of outreach when deemed useful and appropriate.

 

Comment ID 379.1.001.014

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

The appendices are not in the same order as referred to in the draft regulation.

 

General Comment on Simplifying Text

 

Several sub-sections have information which should be combined and located in one place or another. For example

2.2.1.1.1-2.2.1.1.5 is overlapping to the information provided in 2.2.1.3.1- 2.2.1.3.5 and should be combined. The same

comment exists for sections 2.2.2-2.2.4.

 
 

Response 

The appendices in the draft permit correspond with the table of contents and EPA has strived to ensure all references to the

appendices are correct. With regard to the information references, EPA believes it is necessary to have separate sections. The

information in 2.2.1.1 of the draft PGP Fact Sheet focused on identifying the problem, whereas, the information in 2.2.1.3 focused

on pesticide use (e.g., establishing an action threshold is not the same as determining whether that threshold has been met). This

also applied to sections 2.2.2-2.2.4 of the draft permit. To further simplify, EPA has reorganized sections 2.2.1 – 2.2.4 of the final

PGP Fact Sheet.

 

Comment ID 388.1.001.001

Author Name: Corra John

Organization: Wyoming Department of Environmental Quality (DEQ) and Wyoming Department of Agriculture (WDA)
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References to Best Management Practices (BMPs) and Integrated Pest Management (IPM) throughout this document

are mixing guidelines and recommendations with actual permit requirements. Many of those references do not, or will

not, affect water quality as a requirement of the Pesticide General Permit (PGP). Therefore, these references should be

removed as a condition of the permit. 
 

Response 

EPA disagrees with Commenter’s assertions. The PGP requires Operators to use Pest Management Measures, which are based on

IPM practices and principles, in order to minimize the discharge of pesticides to waters of the U.S. thereby protecting water quality.

These are not recommendations or guidelines, but are actual permit conditions or requirements.

 

In response to commenter received, EPA removed the terms Best Management Practices (BMPs) and Integrated Pest Management

(IPM) from permit conditions to avoid further confusion with how these concepts relate to the PGP requirement. EPA received

feedback from a number of groups that using the term “IPM” implied different requirements than were established in the permit.

Rather, the permit uses the term “Permit Management Measures” when referring to those practices necessary to meet the

technology-based effluent limitations. And rather than using the term “IPM”, the permit includes specific requirements for

identifying pest problems, evaluating pest management options, and then , if pesticides are needed, procedures for using pesticides

appropriately.

 

Comment ID 388.1.001.026

Author Name: Corra John

Organization: Wyoming Department of Environmental Quality (DEQ) and Wyoming Department of Agriculture (WDA)

Page 39. "You" and "Your". 

 

Reference: Definition in its entirety. 

 

Comment: Delete the use of "you" and "your" throughout the PGP and use other terminology such as "permittee or

applicant". 
 

Response 

EPA agrees with the commenter’s suggestion and has deleted the use of “you” and “your” from the final PGP.

 

Comment ID 393.1.001.007

Author Name: Corey Fred

Organization: Tribal Pesticide Program Council (TPPC)
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Apart from the costs of implementing the General Permit in Indian country, the TPPC understands that some of the

applicators in Indian country will need to submit a Notice of Intent and other documents based on exceeding the

threshold for one of the four activities covered by the General Permit - i.e., mosquito and other flying insect controls,

aquatic weed and algae controls, aquatic nuisance animal controls, and forest canopy pest controls.

 

Such applicators as well as those within state jurisdictions are already overburdened by the regulatory requirements

with which they must comply. Furthermore, implementation of the General Permit will foist upon these applicators a

number of new regulatory requirements for which they are likely unfamiliar, particularly with respect to the Clean Water

Act. This, in turn, will affect the tribal and EPA personnel charged with enforcing compliance of the Permit.

 

As such, based on the newness and complications associated with the General Permit, the TPPC recommends that the

EPA include a set of templates in the Permit's Appendices to help applicators meet their requirements associated with

this Permit. For example, one such template could focus on Notices of Intent for each of the activities, although there

are other possible templates that the Agency could develop. In the end, this is the type of assistance that will help

alleviate the burden on and insure better compliance by both the applicators and regulators working under the

requirements of the Permit. 
 

Response 

EPA acknowledges commenter’s statement. The final permit includes templates for the Notice of Intent, Notice of Termination, and

Annual Reports; EPA has also published with the final permit a pesticide discharge evaluation worksheet template for small entities

to streamline the permit requirements and is providing a more comprehensive PDMP template for the larger entities that can be

found at www.epa.gov/npdes/pesticides.

 

Comment ID 393.1.001.008

Author Name: Corey Fred

Organization: Tribal Pesticide Program Council (TPPC)

The TPPC recognizes that the EPA has done much to include Indian tribes throughout the General Permit and

associated documents. Our Council, however, takes this opportunity to point out the following sections of the Permit

and Appendices for which we believe that tribes have been inadvertently omitted:

 

• Main Body of Permit

- Other Federal and States Laws (section 1.5)

- Five (5) Day Adverse Incident Written Report (section 6.4.2)

- Spill, Leak or Other hhpermitted Discharge Notification (section 6.5.1)

- Recordkeeping and Annual Reporting (section 7.0)

 

• Appendix A (Definitions)

- Declared Pest Emergency Situation
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- EPA Approved or Established Total Maximum Daily Loads (TMDLs)

- Person

 

• Appendix B (Standard Permit Conditions)

- Signatory Requirements (section B.11.A.3) 

 

Based on these findings, the TPPC recommends that the EPA review these sections to discern if Indian tribes should

be included, and if so, to please add them. 
 

Response 

EPA does not believe that Indian tribes must be added to these sections to meet NPDES program requirements. Under NPDES

program definitions (40 CFR 122.2), “State” includes Indian tribes that meet the requirement of 40 CFR 123.31. EPA also notes

that section 1.5 is not intended to be a complete list of other applicable laws and regulations. Such other applicable laws and

regulations would continue to apply independently of this permit. EPA identified FIFRA as an example because FIFRA addresses

pesticide application. With regard to adverse incident reports, EPA is currently the permitting authority for the tribes identified as

covered by this permit at http://www.epa.gov/npdes/pubs/pgp_geographic_coverage.pdf. Similarly, only spill and leak notification

of the NRC is required under the PGP (the language regarding State and local requirements is informational). The reference in

recordkeeping (7.0) to state and local programs is also only an example of records and documents developed for other obligations.

Finally, with respect to a declared pest emergency, and EPA approved TMDL, and signatory requirements, EPA reiterates that

under 40 CFR 122.2 “State” includes Indian tribes that fulfill 40 CFR 123.31.

 

 

Comment ID 409.1.001.006

Author Name: Corey Fred

Organization: Tribal Pesticide Program Council (TPPC)

The TPPC recognizes that the EPA has done much to include Indian tribes throughout the General Permit and

associated documents. Our Council, however, takes this opportunity to point out the following sections of the Permit

and Appendices for which we believe that tribes have been inadvertently omitted:

 

- Main Body of Permit

- Other Federal and States Laws (section 1.5)

- Five (5) Day Adverse Incident Written Report (section 6.4.2)

- Spill, Leak or Other Unpermitted Discharge Notification (section 6.5.1)

- Recordkeeping and Annual Reporting (section 7.0) • Appendix A (Definitions)

- Declared Pest Emergency Situation

- EPA Approved or Established Total Maximum Daily Loads (TMDLs)

- Person • Appendix B (Standard Permit Conditions)

- Signatory Requirements (section B.11.A.3)
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Based on these findings, the TPPC recommends that the EPA review these sections to discern if Indian tribes should

be included, and if so, to please add them. 
 

Response 

See response to Comment ID 393.1.001.008.

 

Comment ID 459.1.001.001

Author Name: Lieske Sean

Organization: Water Resources Division,  City of Aurora Water Department,  Aurora,  Colorado (CO)

1. The numbering, sequencing and formatting of the document seems to change from Part to Part and should be more

consistent throughout the document. For instance, Part 1.6.2 gets broken down further into (a) and (b), while Part 2.2.1

gets broken down further into 2.2.1.1 and 2.2.1.2 and goes even further to 2.2.1.1.1 and 2.2.1.1.2. The tendency to

switch from one scheme to another can be confusing and does not seem to allow for smooth transitions throughout the

document, making it difficult to determine the appropriate breaks between thoughts and requirements. 
 

Response 

See response to Comment ID 195.1.001.002.

 

Comment ID 483.1.001.026

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

22     CLA urges EPA to remove from the lists of pesticides in Appendices A, B and C or, at a minimum, remove from

the lists those pesticides without uses covered by the PGP.  
 

Response 

The Fact Sheet includes pesticides in Appendices A, B and C as part of water quality data considered by the Agency. As explained

in the Federal Register notice, PGP and Fact Sheet, the PGP focuses on use patterns that result in discharges to waters of the U.S.,

not on specific pesticides. Thus, EPA considered available water quality data for a broad spectrum of pesticides and find that

generally, discharges are currently controlled as necessary to protect water quality and in the instances where problems exists,

measures are in place, either through existing EPA regulations or the newly issued PGP to take actions to prevent future water

quality problems (See response to Comment ID 837.1.001.020).
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Comment ID 483.1.001.057

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

Few of the pesticides listed the appendices of the Draft PGP are relevant to the scope of uses covered under the

permit. CLA urges EPA to remove these charts or, at a minimum, pesticides without the uses covered by the PGP

should be removed from the lists.  
 

Response 

See response to Comment ID 483.1.001.026.

 

Comment ID 523.1.001.013

Author Name: Kee Ed

Organization: National Association of State Departments of Agriculture (NASDA) and  Delaware Department of Agriculture

While we recognize the difficulty of drafting a permit of this nature, we believe the permit could be improved by

simplifying the technical language of the permit and making the document more accessible. 
 

Response 

See response to Comment ID 195.1.001.002.

 

Comment ID 608.1.001.050

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

Fact Sheet, Page 7 - Structure of Permit, General Section - Will states develop their own templates or will the EPA

provide the template for the states? Will states have to make them available for review by the public? 
 

Response 

See response to Comment ID 393.1.001.007. States in which EPA is not the permitting authority could adapt any EPA template as
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appropriate, or they could develop their own templates consistent with their pesticide permits.

 

 

Comment ID 684.1.001.002

Author Name: Guerin Philip

Organization: City of Worcester Department of Public Works & Parks (DPW&P)

Because public water suppliers are ultimately responsible for the quality of the water they deliver to their customers, it is

important for them to know where and when pesticides are being applied to waters that are linked to their supplies. To

assure that the water suppliers are aware of these activities, the General Permit should require that the permittee notify

the water supplier in writing:

 

a. At least 60 days prior to application, under the General Permit, of any pesticides to waters within the watershed of a

public surface water supply.

 

b. At least 60 days prior to application, under the General Permit, of any pesticides to waters within the Zone 2 area of a

public groundwater supply. 
 

Response 

EPA disagrees with commenter’s request to require notification to water suppliers prior to pesticide application within a public

surface water supply. EPA believes the current permit complies with existing regulatory and statutory requirements and adequately

protects drinking water sources such that additional notification is unnecessary. Pesticides, as part of the FIFRA registration and re-

registration process, are evaluated for potential effects on drinking water sources and FIFRA label may contain additional

requirements, as necessary, to protect those sources. In addition, water quality standards are developed and implemented such that

compliance with standards also provides protection of drinking water sources.

 

Comment ID 690.1.001.010

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

We believe the readability of the PGP is not suitable for individuals that have a reading level that is much less than the

ones who wrote the PGP. A more user friendly PGP is needed to greatly improve the comprehension of what is

expected of individuals who are trying to comply with this new requirement.

 

In section 1.1.1 Activities Covered, it states the following: This permit is available to operators who discharge to waters

ofthe US.from the application of (1) biological pesticides or (2) chemical pesticides that leave a residue (hereinafter

collectively "pesticides ").... To address the issue of other ingredients that are in pesticide products, it would be more
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inclusive to say "biological pesticide products" and "chemical pesticide products." 
 

Response 

See response to Comment ID 195.1.001.002. The definition of “pesticide” included in the PGP is consistent with FIFRA and

includes biological as well as chemical pesticides that leave a residue (including degradates of the pesticide).

 

STR.2 - CONFORMANCE TO RECENT COURT DECISIONS

Comment ID 275.1.001.008

Author Name: Lopez Jaclyn

Organization: Center for Biological Diversity

Also noteworthy, the draft proposed NPDES permit repeatedly refers to the coverage of the permit to apply to biological

pesticides and chemical pesticides that leave a residue. Because the assumption is that all chemical pesticides leave a

residue, we recommend modifying this language to clarify that the applicator/operator has the burden of proving that the

chemical pesticide will not leave a residue. 
 

Response 

Consistent with the Sixth Circuit Court’s decision, a chemical pesticide that does not leave a residue is not required to obtain

NPDES permit coverage and hence is not subject to this general permit. However, EPA expects that an entity that applies pesticides

with a discharge to Waters of the US would be expected to provide scientific data in order to dispute such a determination. Such

data would show what level of the pesticide can be detected in water, and at what level in water the pesticide provides a pesticidal

benefit. Such data should address the properties of the chemical pesticide under different water conditions (e.g., different pH,

organic content, temperature, depth, etc.) that might affect the pesticide’s properties. EPA anticipates that any evaluation of whether

a chemical pesticide leaves a residue will be conducted on a case-by-case basis in accordance with the needs of each situation.

 

Comment ID 364.1.001.001

Author Name: Schmidt J.

Organization:  

I am deeply concerned and frustrated with the direction the EPA has taken with respect to the Draft PGP resulting from

the 6th Circuit Court decision. In its proposal, the Agency has gone well beyond compliance with the rulings set forth by

the Court in attempting to restrict and enforce these judicially mandated regulations. 
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Response 

See response to Comment ID 618.1.001.005.

 

Comment ID 618.1.001.005

Author Name: Bracht Gary

Organization: North Dakota Department of Health (NDDH)

We believe that EPA has gone far beyond the requirements of the Sixth Circuit Court ruling and is  imposing a pesticide

use philosophy rather than meeting the intent of the court decision. As a result of  the Sixth Circuit Court ruling

regarding the 2006 CWA Pesticides Rule, NPDES permits will be  required when you apply pesticides to waters of the

US.  Nowhere in the court ruling does it direct  EPA to include permit conditions like Integrated Pest Management,

Pesticide Discharge Management  Plan, Adverse incident Documentation and Reporting or Record and Annual

Reporting.  We  understand that a NPDES permit must contain conditions identified in 40 CFR Part 122.  A positive  on

this PGP was that EPA did involve state agriculture and regulatory agencies early in the  preliminary permitting process.

 This was a great process and states felt they were part of the permit  development.  However, it appears EPA did not

incorporate suggestions and input provided by states  in the final draft PGP.  This permit needs to be simplified and

shortened with the requirement of  meeting the intent of the court ruling while not violating NPDES and the state's water

quality  standards. Due to the fact that no funding is provided by the federal government to implement the  program this

is an unfunded mandate that should not go beyond the courts decision.  If this does not  occur or belief is that pesticide

applicators (especially the small ones) will not be able to comply with  the NPDES requirements setting them up for

failure and potential enforcement action.  

 
 

Response 

EPA disagrees with the Commenter that the PGP goes far beyond the 6th Circuit’s decision in the National Cotton Council case.

The Court held that the CWA unambiguously includes “biological pesticides” and “chemical pesticides” with residuals within its

definition of “pollutant”. Specifically, an application of chemical pesticides that leaves no excess portion is not a discharge of a

pollutant, and the applicator need not obtain an NPDES permit. However, chemical pesticide residuals are pollutant as applied if

they are discharges from a point source for which NPDES permits are required. Biological pesticides discharged from a point

source, on the other hand, are always considered pollutants under the CWA and require an NPDES permit regardless of whether the

application results in residuals or not . As a result of the court decision, discharges to waters of the United States from the

application of biological pesticides and chemical pesticides that leave a residue will require CWA NPDES permits when the court’s

mandate takes effect beginning on October 31, 2011.

 

The CWA section 401(a)(2) states, “[t]he Administrator shall prescribe conditions for [NPDES] permits to assure compliance with

the requirements of paragraph (1) of this subsection, including conditions on data and information collection, reporting, and such

other requirements as he deems appropriate.” EPA is authorized to include permit conditions like the requirement to develop a

PDMP, report and document adverse incidents and annual reporting, under sections 402(a)(2) and 308 of the Act. Furthermore,
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these PGP requirements are consistent with and comply with 40 CFR Part 122, which provides all requirements that must be

included in an NPDES permit. These provisions are incorporated consistent with the requirement for permit writers to develop

permit terms using best professional judgment. Since the Sixth Circuit Court’s decision, EPA has been working closely with states

(as co-regulators) and other stakeholders (e.g., numerous industry and environmental groups) to develop this permit with the goal of

not causing undue burden upon pesticide applicators; of not including redundant requirements from those already in effect under

existing laws, regulations, and permits; and providing a permit that complies with the CWA statutory and regulatory requirements.

Working with these states and stakeholders provided EPA with the information necessary to develop a permit that minimizes the

burden, while complying with the environmental protection measures required under CWA. As per the final Economic Analysis,

which is available in the docket, EPA believes all Operators covered under this permit will be able to comply with the permit at

little or no additional expense over current practices implemented in the industry.

 

Comment ID 636-cp.001.001

Author Name: Alexander Don

Organization: Agricultural Council Arkansas (ACA)

The Agricultural Council of Arkansas (ACA) is a nonprofit organization of the state of Arkansas representing producers,

ginners, oilseed crushers, merchants, cooperatives and cottonseed handlers. The ACA appreciates the opportunity to

comment on the proposed NPDES Pesticide General Permit for Point Source Discharges for the Application of

Pesticides (hereinafter referred to as "PGP"). While the ACA remains opposed to the decision of the Sixth Circuit Court

of Appeals which led to the development of this PGP, the ACA believes that, in many instances, the proposed PGP

represents a correct and appropriate implementation of that ruling. The proposed PGP is designed to apply to point

source applications of pesticides to navigable waters. The ACA, therefore, believes that, in general, the scope of the

proposed PGP is consistent with the Sixth Circuit's erroneous holding and is designed to ensure the additional

regulatory burden mandated by that decision is focused on the core of that decision, namely, the direct application of

pesticides to navigable waters. 
 

Response 

EPA acknowledges commenter’s statement.
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ADMIN - ADMINISTRATIVE

Comment ID 292.1.001.003

Author Name: Lewis Trent

Organization: PondMedics Incorporated, North Texas Hydrologists, Incorporated

At PondMedics, we're able to keep the cost of managing aquatic weeds down because we have built in efficiencies to

our business that allow us to make safe and cost-effective aquatic herbicide treatments for our clients. The proposed

NPDES PGP will increase our administrative burden 400%. As a family business, we are fearful the PGP will over-

burden our current staff and increase the cost to our clients, resulting in lost business and declining revenues. This is

devastating in the current economic climate. 
 

Response 

EPA acknowledges the commenter's concerns about administrative burdens and potential impacts to small and family businesses. In

the final permit, EPA has clarified the requirements and reduced the paperwork burden to applicators based on comments received.

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of impacts to small entities, total costs, and cost pass-through.

 

Comment ID 293.1.001.002

Author Name: Hansten Alan

Organization: North Side Canal Company, Ltd.

From my point of view, we already have the FIFRA process as well as economic incentives in place to minimize the

amount ofpesticides returned to the environment. A federal permit process and additional paperwork associated with it

will not obtain any "Goals" ofreducing pesticide use as this NPDES permit process is assumed to be able to achieve. It

will only increase the costs associated with the production of food products by increasing the workload necessary to

complete this paper work. 
 

Response 

See response to Comment ID 218.001.002 for discussion of overlaps with FIFRA and other existing regulations. It is not EPA's

intent to stop the use of pesticides or adversely affect an Applicator's ability to treat the pests that threaten the economy and public

health.  EPA developed the PGP in response to the Sixth Circuit Court's decision on January 7, 2009, in which the Court held that

the CWA unambiguously includes “biological pesticides” and “chemical pesticides” with residuals within its definition of

“pollutant.”  National Cotton Council of America v. EPA, 553 F.3d 927 (6th Cir., 2009).  EPA expects that the PGP may reduce

point source discharges of pesticides to the environment via technology-based effluent limitations as well as administrative and
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monitoring requirements, which are intended to minimize unnecessary discharges of pesticides to aquatic ecosystems. Reduced

point source discharges of these pesticides to surface waters may be associated with a variety of benefits. See response to Comment

ID 330.1.001.002.

 

EPA acknowledges the commenter's concern regarding potential costs to farmers.  EPA believes the permit requirements will not

diminish or hinder crop production and quality.  EPA has conducted an economic impact analysis to evaluate the costs associated

with complying with the final permit.  The analysis shows minimal burden to farmers as a result of the permit.  EPA expects the

majority of farmers will be below the annual treatment area thresholds and thus will not need to submit NOIs.  See response to

Comment ID 234.1.001.007 for discussion of costs, impacts to small entities, and potential for cost pass-through.

 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden to Applicators based on comments

received.  See response to Comment ID 210.001.001.

 

EPA notes that the PGP does not cover terrestrial applications for the purpose of controlling pests on agricultural crops.  The permit

covers those point source discharges from application of pesticides to waters of the United States that fall within the four use

patterns provided therein.

 

Comment ID 293.1.001.003

Author Name: Hansten Alan

Organization: North Side Canal Company, Ltd.

This permit process will expose my company to third party lawsuits by individuals and organizations seeking to do

nothing more than file frivolous lawsuits in the name of environmental preservation. I suspect that environmental

attorneys will benefit handsomely monetarily at the cost of the farmer as well as the consumer that purchases food in

the United States. The environment will be no better protected than it currently is by existing laws and processes, only

the attorney's pockets lined. 
 

Response 

See responses to Comment ID 180-cp.001.001 and Comment ID 293.1.001.002.

 

Comment ID 296.1.001.003

Author Name: Delaney Tom

Organization: Professional Landcare Network (PLANET)

To the strict use requirements of product labels, the EPA would now add numerous planning, performance, record

keeping, and reporting requirements to the workload of professional applicators and decision-making organizations
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("operators") during their busiest times of the year. 
 

Response 

See response to Comment ID 330.1.001.002.

 

Comment ID 297.1.001.001

Author Name: Tate Mike

Organization: Tate Farms

I am disappointed EPA failed to defend its own science in the NCC vs. EPA case. The new NPDES requirement

molded on top of the existing FIFRA standards for pesticide applications will increase the burden and costs on growers

with redundant regulations that have no environmental benefit. 
 

Response 

See responses to Comment ID 293.1.001.002.

 

Comment ID 362.001.003

Author Name: Stewart Tim

Organization: Four Seasons at Chester Condominium

Such complex legislation also increases the probability of litigation and substantially increases the administrative

burden of obtaining permits and inspections. We are already held hostage by overbearing inspection and permit

requirements on our homes and common facilities.  High costs and politics control these functions.  
 

Response 

The PGP is an NPDES general permit, not a legislation.  EPA acknowledges the commenter’s concern about administrative burdens

and impacts to businesses. In the final permit, EPA has clarified the requirements and reduced the paperwork burden to Operators

based on comments received. See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators, response

to Comment ID 234.1.001.007 for discussion of costs, and response to Comment ID 180-cp.001.001 for discussion of citizen

lawsuits and regulatory actions.

 

Comment ID 409.1.001.003
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Author Name: Corey Fred

Organization: Tribal Pesticide Program Council (TPPC)

The time and cost associated with implementation of and compliance with the General Permit could increase even

further if litigation is forthcoming. Although it is hard to anticipate the number and type of such lawsuits, that matters

concerning pesticide applications, recordkeeping and reports could be fair game. While EPA has unlikely factored

litigation into the cost and time associated with the Permit, the possibility that such lawsuits could occur against

applicators and regulators in Indian country is still of concern to our Council and its members. 
 

Response 

See response to Comment ID 180-cp.001.001.

 

Comment ID 415.1.001.002

Author Name: Holub Robert

Organization: Desplaines Valley Mosquito Abatement District

We acknowledge the intent of the proposed NPDES Pesticide General Permit (PGP), however ambiguity with a lack of

specifics could significantly impact the ability for us to fulfill our mandate. Our concerns over any ambiguity in the PGP

language are not from possible retribution by the EPA, but from third party challenges which will interpret any

ambiguities to their advantage likely resulting in litigation against our District. The following comments on specific

sections of the PGP are examples of our concerns: 
 

Response 

See response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits and regulatory actions. See responses to Comment

IDs 415.1.001.003 through 415.1.001.016, which address commenter’s specific concerns about ambiguity. 

 

Comment ID 442.1.001.003

Author Name: Schulze Carl

Organization: National Plant Board (NPB)

All parties affected by the new permit requirements are at risk of legal exposure. 
 

Response 
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See response to Comment ID 180-cp.001.001.

 

Comment ID 453.1.001.044

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

The prospect of the aerial application industry having to comply with NPDES permits for pesticide applications that will

or may result in a discharge into a water of the U.S. is arguably the largest regulatory challenge to face our industry in

several decades. NAAA respectfully urges the EPA to adopt our requested clarifications and changes to the draft

NPDES general permit. We believe it is a matter of significant importance to the livelihood of our nation's agriculture,

forestry and public health system that this NPDES permit is designed and implemented in a manner that may be

reasonably adopted by those entities that will be responsible for meeting the permit's enforcement requirements. 
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators, response to Comment ID 234.1.001.007

for discussion of costs, and responses to Comment IDs 453.1.001.001 to 453.1.001.045 regarding NAAA’s specific requested

clarifications and changes to the permit. 

 

Comment ID 461.1.001.002

Author Name: Lenz Tim

Organization: Illinois Corn Growers Association (ICGA)

We are also concerned about the possibility of undue lawsuits against Illinois farmers that are operating legal and lawful

farming operations. Adding this additional level of enforcement and allowing the public the ability to bring lawsuits

against farmers under only an assumption of noncompliance makes farming an even more costly and risky business

than it already is. The EPA should improve and clarify the definition of "adverse incident" to reflect more definitive

incident of exposure and harm and thus help farmers avoid undue lawsuits. 
 

Response 

See response to Comment ID 180-cp.001.001 for discussion regarding citizen lawsuits and regulatory actions.  Refer to PGP

Comment Response Corrective Action Essay for a discussion of adverse incidents.

 

Comment ID 464.1.001.018
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Author Name: Markowski Daniel

Organization: Vector Disease Control,  Inc. (VDCI)

VDCI is fully supportive of reasonable measures to protect the nation's waters from harm in compliance with the Clean

Water Act. However, we are concerned with the potential for litigation that may result from this permit; litigation that

would severely strain ability to stay in business. 
 

Response 

See response to Comment ID 180-cp.001.001.

 

Comment ID 492.1.001.019

Author Name: Swenson Scott

Organization: Minnesota Association of Wheat Growers (MAWG)

Increased Costs and Lawsuits. Despite EPA's contention of no anticipated adverse economic impacts on applicators

and operators, we believe the implementation of EPA's draft NPDES permit, as written, is most likely to trigger many

costly unintended consequences. For example, NPDES permit requirements may require the hiring of IPM technicians;

delay timely pesticide applications; layer burdensome planning, recordkeeping and reporting requirements on operators

during the busiest time of the year; and expose professional applicators and land managers to unnecessary legal risks

for citizen suits over potential paper work violations. The permit will create a new web of performance, recordkeeping

and reporting requirements that will expose them to legal jeopardy through citizen suits and agency regulatory actions.

In many states, including Minnesota, pesticide regulation and enforcement wil now fall under two agencies,

complicating the process and adding to the financial burden of state and local agencies, municipalities and operators. 
 

Response 

See responses to Comment IDs 330.1.001.002 and 180-cp.001.001.

 

Comment ID 494.1.001.006

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

- Multiple CWA enforcement risks and/or third-party legal action for what may be simple paperwork errors resulting from

unfamiliarity or confusion with the new deadlines and compliance requirements;

 

- Joint and several liability related to regulatory and citizen suit enforcement; 
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Response 

See response to Comment ID 180-cp.001.001.  See also response to Comment ID 279.1.001.004.

 

Comment ID 500.1.001.017

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

The proposed Pesticide Discharge Management Plan (PDMP) is time consuming and provides undue opportunity for

legal liability. 
 

Response 

See responses to Comment ID 180-cp.001.001 and Comment ID 344.1.001.010.

 

Comment ID 500.1.001.028

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

In conclusion, ARA is fearful of the potential legal liability for agricultural pesticide applications due to the 6th Circuit

Court's decision to void EPA's 2006 Rule exempting FIFRA-compliant aquatic pesticide applications from CWA

permitting requirements. 
 

Response 

See response to Comment ID 180-cp.001.001.

 

Comment ID 516.1.001.023

Author Name: Stoneman Bill

Organization: Biopesticide Industry Alliance (BPIA)

The various requirements of EPA draft pesticide NPDES permit create numerous, overlapping opportunities for paper

violations to be tacked onto a violation from a water quality exceedance or observance of an adverse incident. Such

additional violations include the requirement for very timely control-measure mitigation, reporting, recordkeeping, PDMP
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update, and the update of other records and reports. The BPIA is concerned that each of these could be separate

violations under the CWA, bringing many multiples of $37,500 per violation per day penalties and creating a bonanza of

paper violation opportunities for activists to file citizen suits. EPA should eliminate such overlapping or stacked potential

violations, or create a tiered approach with warnings. 
 

Response 

See response to Comment ID 299.1.001.004. 

 

Comment ID 538.001.004

Author Name: Johnson, Iii M.

Organization:  

Another issue is the greatly increased liability these proposed rules expose an applicator or water authority to. Before,

adherance to the EPA label was enough. Now we will have to cross so many t's and dot so many i's that perfect

compliance may be as rare as perfect commpliance with the IRS ten thousand page set of rules. When no applicator,

private or government, feels it is worth it to spray and they all decline to apply herbicides at all, some really bad things

are going to happen to our American aquatic resources. At that time I am confident that laws will be changed to try to

salvage our lakes, rivers, streams and ponds. As a lifelong biologist I hope it won't be too late. 
 

Response 

See response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits and regulatory actions.  EPA acknowledges the

commenter’s concern about administrative burdens and impacts to Operators.  In the final permit, EPA has clarified the

requirements and reduced the paperwork burden to Operators based on comments received.  See response to Comment ID

210.001.001 for discussion of impacts to for-hire applicators.  It is not EPA's intent to stop the use of pesticides or adversely affect

applicator's ability to treat the pests that threaten economy and public health.  

 

Comment ID 572.1.001.002

Author Name: Nilsestuen Rod

Organization: State of Wisconsin Department of Agriculture, Trade and Consumer Protection (WI DATCP)

Additionally, DATCP is recognized by U.S. EPA as the agency in Wisconsin with the regulatory authority over FIFRA,

and the Wisconsin Department of Natural Resources (DNR) is the agency with regulatory authority over the provisions

of the Clean Water Act. As such, DATCP is not taking an active role in the writing of Wisconsin's version of the PGP.

However, the fact that we will now have two State agencies with a controlling interest in the application of pesticides

may lead to some points of conflict. While there has always been a good working relationship between our two
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agencies, I am worried that there will be jurisdictional conflicts when the PGP is enacted, particularly if provisions of

FIFRA go head-to-head with the CWA, and vise versa. This issue is not exclusively found in Wisconsin, but is also true

within EPA and other delegated states. 
 

Response 

See response to Comment ID 218.001.002.

 

Comment ID 597.1.001.017

Author Name: Markowski Daniel

Organization: Vector Disease Control, Inc. (VDCI)

VDCI is fully supportive of reasonable measures to protect the nation's waters from harm in compliance with the Clean

Water Act. However, we are concerned with the potential for litigation that may result from this permit; litigation that

would severely strain ability to stay in business. Perhaps our greatest concern is that, additional costs and resources

may have to be diverted to legal defense of vector management practices that have provided for an improved quality of

life for countless individuals with minimal to no documented environmental impact. We request that the final permit take

into consideration the extensive environmental reviews that have occurred over the last century of mosquito control and

the limited budgets and facilities for indepth research into previously undocumented environmental impacts. 
 

Response 

See response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits and regulatory actions. It is not EPA’s intent to stop

the use of pesticides or adversely affect applicators’ ability to treat pests that threaten the economy and public health, including

mosquito control. 

 

Comment ID 607.1.001.006

Author Name: Poling Jan

Organization: American Forest & Paper Association (AF&PA)

Additional economic analysis is required if EPA intends to redefine terrestrial forest herbicide use as a point-source. 

 

Given the multiple statements in the Fact Sheet properly limiting NPDES requirements to point source discharges and

the absence of any EPA statements specifically revising 40 C.F.R. §§ 122.27, 122.3(e), or the 2003 Interpretive

Statement, we must assume and request that EPA confirm that widespread silvicultural activity that has been treated as

non-point source activity for decades remains so and does not fall under the definition of point source activity requiring

individual NPDES permits. If, however, the EPA intends otherwise, the PGP's accompanying economic analysis is silent

as to the economic impacts of defining silvicultural pest control activities as "point sources," other than those
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(incidentally) included as part of the "forest canopy pest control" use pattern included in the PGP. The economic

analysis EPA has performed with regard to the effects of its proposed PGP addresses only the four use patterns to be

covered under the permit, and does not address at all the economic impact of requiring individual permits for forest pest

control, as all point source pesticide discharges not covered by the PGP must obtain individual permit coverage. See

Economic Analysis of the PGP for Point Source Discharges From the Application of Pesticides, at 10-24 (May 26,

2010).  

 

Such economic impacts on forest lands could be much more substantial than the impacts on entities covered by the

PGP itself, which the EPA has concluded will be "minimal." See 75 Fed. Reg. at 31,784.[FN6] The reasons for such

impacts are briefly described below: 

 

-Although infrequent on any given tract of land, herbicide application to control competing vegetation is essential to the

economic regeneration of forest land; 

 

-On a given tract, there is a critical time window for control of competing vegetation. The burdens and delays associated

with NPDES permitting, particularly individual NPDES permits, would impose unreasonable costs on the landowner,

undermine the economic viability of working forests, and increase the conversion of forest lands to development and

other uses, thus eliminating the benefits to water quality that forests provide; and

 

NPDES permitting requirements that impair or preclude the effective control of competing vegetation would carry

additional costs beyond the direct cost of permitting and permitting compliance. Any tree growth that is lost to

competition early in the life of a forest stand persists throughout the tree rotation at great economic cost, to the point of

rendering forest management impractical. 

 

[FN 6]: EPA intimates that an appropriate baseline for economic comparison of the effects of its PGP is "the baseline of

individual permitting," apparently because permits for point source applications of pesticides to waters of the United

States are now required by the National Cotton Council decision. As a threshold matter, EPA's presumed baseline is a

falsehood. EPA must consider the economic impact associated with all new permitting, not just a theoretical difference

between individual permitting (which has not been required prior to National Cotton Council) and the requirements

imposed by the PGP. Moreover, as explained above, National Cotton Council does not require a change in EPA's long-

standing interpretation of the silvicultural rule, so EPA's baseline analysis in support of the PGP is inapposite for any

economic impacts resulting from new permit requirements for terrestrial herbicide use by forestry operations. 
 

Response 

See response to Comment ID 565.1.001.008 for discussion of the PGP’s applicability to silvicultural sources.  EPA acknowledges

commenter’s concerns that the economic analysis does not include impact of an individual NPDES permit for forest pest control.

The purpose of a general permit is to reduce administrative costs associated with an individual NPDES permit.  Comments on

individual NPDES permits must be submitted when the draft permit goes out for public notice and comment pursuant to 40 CFR

Part 124.  Costs associated with obtaining an individual NPDES permit is outside the scope of this action. 

 

EPA also acknowledges the commenter's concern regarding the baseline used for economic comparison of the effects of the PGP.

EPA expects, as stated in the economic impact analysis for the PGP, costs associated with general permits are much less than
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individual NPDES permits.  EPA believes an appropriate baseline for economic comparison of the effects of the PGP is the baseline

where an individual NPDES permit would be required given that the Sixth Circuit Court's decision on January 7, 2009 required that

point source discharges from the application of certain pesticides are required to be covered under an NPDES permit, since this

reflects conditions prior to EPA issuing the PGP.

 

EPA developed the PGP in response to the Sixth Circuit Court's decision on January 7, 2009, in which the Court held that the CWA

unambiguously includes “biological pesticides” and “chemical pesticides” with residuals within its definition of “pollutant.”

National Cotton Council of America v. EPA, 553 F.3d 927 (6th Cir., 2009)The economic analysis conducted is to evaluate the costs

associated with complying with the PGP.  This is the first time that EPA is issuing NPDES permits for discharges from the

application of pesticides to waters of the United States.  Thus, there is some uncertainty in this analysis regarding who will obtain

permit coverage.  Although EPA believes it has captured the majority of potential operators under the four pesticide use patterns in

the PGP, there may be some entities not accounted for.  However, EPA believes that the cost incurred by any additional entities

would be similar to the costs incurred by those similar entities for which EPA has provided cost estimates.  Based on information

obtained during the five-year permit cycle, EPA will adjust these estimated costs, as necessary, for any future permit issuance.    

 

For a more detailed discussion of the costs associated with the permit and EPA’s economic analysis, see response to Comment ID

234.1.001.007.

 

 

Comment ID 615.1.001.006

Author Name: Churchill Scott

Organization: Scott's Helicopter Services, Inc.

In additional of the nuisance of additional paperwork if this rule is in acted I can anticipate my citizen lawsuits and

complaints skyrocket.  
 

Response 

The PGP is an NPDES general permit, not a rule.  See response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits.

 

Comment ID 624.1.001.007

Author Name: Mckillop Pollyanne

Organization: Michigan Agricultural Aviation Association

The Michigan Agricultural Aviation Association is opposed to EPA linking many thousands of decision-makers and for-

hire aerial applicators together in a legal "co-permitting" web of joint performance, recordkeeping and reporting

requirements that will expose all of them to "joint and several" legal jeopardy through citizen suits and agency
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regulatory actions. In Michigan, and many of the other states that are member work in, pesticide regulation and water

permit enforcement may now fall under two agencies, complicating the process and adding to your compliance

burdens. We are finding that the water permit enforcement agencies lack the expertise to understand the intricacies of

pesticide applications, the scope of pesticide applications, and the industry in general. We are also finding that

communication and education between these agencies is cumbersome and inefficient.

 

The legal liability aerial pesticide applicators and their clients will face as a result of these new permits is unknown at

this point, but it is certain that, if nothing else, our applicators will be required to develop, conduct and document a

number of additional pesticide use procedures when making applications over, near or onto water if the permit, in its

current form, stands. Operators failing to comply risk being found in violation of the Clean Water Act (CWA) and may be

subject to penalties of up to $37,500 per day per violation (in addition to any possible FIFRA penalties). The CWA also

exposes applicators to citizen action suits. Will the citizens also sue when they are unnecessarily exposed to viruses,

when their properties are destroyed by forest pests, when business close due to lack of tourism dollars, and when they

have to pay more of their disposable income for food in this uncertain economy? 
 

Response 

See response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits and regulatory actions, and response to Comment ID

218.001.002 for discussion of overlap with FIFRA and other regulations. See also response to Comment ID 279.1.001.004 for

discussion of co-permitting.  It is not EPA’s intent to stop the use of pesticides or adversely affect applicators’ ability to treat pests

that threaten the economy and public health.  EPA has clarified the requirements and reduced the paperwork burden to certain

Operators based on comments received.  

 

Comment ID 629-cp.001.001

Author Name: Winkle J.

Organization: Board of Valley County Commisioners

The Board of Valley County Commissioners is concerned about the proposed EPA legislation for NPDES rules.

Concerns include the inability to spray for noxious weeds in a timely fashion and the posibility of litigation that stem from

these rules. 
 

Response 

The PGP is an NPDES general permit, not a rule.  See response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits

and regulatory actions.  It is not EPA’s intent to stop the use of pesticides or adversely affect Applicators’ ability to treat pests that

threaten the economy and public health.  In the final permit, EPA has clarified the requirements and reduced the paperwork burden

for certain Operators based on comments received. These changes should alleviate the concerns about the inability to treat noxious

weeds in a timely fashion.
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Comment ID 655.1.001.005

Author Name: Wambeke Melvyn

Organization: Deaver Irrigation District,  Wyoming

Multiple Opportunities for Stacked CWA Violations and Citizen Suits - The various requirement of EPA draft pesticide

NPDES permit create numerous, overlapping opportunities for paper violations to be tacked onto a violation from a

water quality exceedance or observance of an adverse incident. Such additional violation include the requirement for

very timely control-measure mitigation, reporting, record keeping, PDMP update and update of other records and

reports. Deaver Irrigation District is concerned that each of these could be separate violations under the CWA, bringing

many multiples of $37,500 per violation per day penalties and creating an enormous amount of paper violation

opportunities for activists to file citizen suits. EPA should eliminate such overlapping or stacked potential violations, or

create a tiered approach with warnings followed by violation. 
 

Response 

See response to Comment ID 299.1.001.004.

 

Comment ID 658.1.001.003

Author Name: Keppen Dan

Organization: Family Farm Alliance

Concern: Multiple opportunities for stacked CWA violations and citizen suits 

 

The current draft creates numerous, overlapping opportunities for paper violations to be tacked onto a violation from a

water quality exceedance or observance of an adverse effect. Such additional violations include the requirement for

very timely mitigation + very timely reporting + updating of the PDMP + update of other records. Each of these could be

separate violations according to EPA. EPA should eliminate such overlapping or stacked potential violations   
 

Response 

See response to Comment ID 299.1.001.004.

 

Comment ID 662.001.004

Author Name: Upham Nancy

Organization: Churchill County Mosquito,  Vector and Weed Control District, Nevada
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Is there any information in this process that we could provide to the Federal EPA or language opens up opportunities for

people to file frivolous lawsuits under the notion that they do not like pesticide use. 
 

Response 

See response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits and regulatory actions.

 

Comment ID 664.001.003

Author Name: Eby D.

Organization: AgriFlite Services

Where does the information come from to determine if a permit is required? Do we as applicators have someone on

staff just for that purpose? And if so, where does that person go for information? 
 

Response 

As a result of the Sixth Circuit Court's decision, NPDES permits will be required for point source discharges from the application of

biological pesticides, and of chemical pesticides that leave a residue to waters of the United States.  EPA has developed the PGP in

response to the Court’s decision.   If Operators do not meet the eligibility for coverage under the PGP or do not feel that permit

coverage under the PGP is appropriate for their pesticide applications, they may apply for individual NPDES permit.  For details on

the applicability and coverage of the PGP, see Part III of the Fact Sheet accompanying the permit.  EPA has clarified as much as

possible in its Fact Sheet which Operators require permit coverage and what requirements apply.  EPA has also developed a special

web tool which will walk the potential permittee through the decision making process to determine if permit coverage is needed and

what requirements apply.  See the Pesticide Decision Tool at www.epa.gov/npdes/pesticides.  Also see response to Comment ID

210.001.001 for discussion of impacts to for-hire applicators.  For additional information on the PGP or information on individual

NPDES permit, contact EPA Regional office.

  

 

Comment ID 664.001.006

Author Name: Eby D.

Organization: AgriFlite Services

What is the purpose of a permit? Will it stop contaminates from getting into the environment. I have yet to understand

how that would work. 
 

Response 
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An NPDES permit authorizes the point source discharge of a pollutant or pollutants into waters of the United States under certain

conditions.  In other words, an NPDES permit is a vehicle that allows point source discharges of pesticide applications into waters

of the United States, provided that Operators meet the permit requirements.  Without permit coverage, pesticide application

discharges are not allowed.  See response to Comment ID 210.001.001.  EPA expects the requirements in the PGP to minimize

unnecessary discharges of pesticides to the aquatic environment via technology-based effluent limitations and administrative and

monitoring requirements.

 

Comment ID 664.001.008

Author Name: Eby D.

Organization: AgriFlite Services

I am sure that there will be fees for these permits, who pays for that? The applicator, customer, or end user? What is

the data base for permits used for? If a pollutant is found in the water is every one upstream who used that product now

become a target for prosecution? 
 

Response 

EPA notes that there are no permit fees associated with EPA's PGP.  However, NPDES authorized states may request fee for permit

coverage under their permits.  In regard to the comment about a database, EPA has a nondiscretionary duty to provide certain

information to the public for permit related information.  Notice of Intents submitted by Decision-makers will be posted on the

publically available eNOI database.  See response to Comment ID 234.1.001.007 for discussion of anticipated cost burdens to

Applicators and Decision-makers and the potential for cost pass-through, and response to Comment ID 180-cp.001.001 for

discussion of citizen lawsuits and regulatory actions.

 

Comment ID 689.001.003

Author Name: Hougham Tom

Organization: Lamb Lake Lot Owners Association

If the EPA adopts the new regulations, we believe there should be a greater effort to help the small business applicator.

There should be some sort of fast track approval or certification process open preferentially to small businesses. The

environment will suffer if conscientious small business applicators lose their businesses because they have to spend

their scarce time on paperwork, charge more for their services, and spend less time in the field actually making

applications to fulfill customers' needs. We are better off having small conscientious applicators like ours applying

chemicals as opposed to having an unregulated public making applications with little respect for label and MSDS

restrictions. 
 

Response 
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EPA acknowledges the commenter’s concern about administrative burdens and impacts to small businesses. In the final permit,

EPA has clarified the requirements and reduced the paperwork burden to applicators based on comments received. See response to

Comment ID 210.001.001 for discussion of impacts to for-hire applicators, and response to Comment ID 234.1.001.007 for

discussion of cost estimates and impacts to small entities.

 

Comment ID 697.1.001.005

Author Name: Smith Gerald

Organization: Aquatic Control Technology, Inc.

We are concerned that our clients will be hesitant of proceeding with aquatic pesticide applications, if they would incur

increased exposure and liability in the unlikely event of a mishap or incident. In our opinion, potential liability and

exposure of our clients under this EPA permit program should not exceed the potential liability under existing state

pesticide permit applications and programs already in place. 
 

Response 

See responses to Comment ID 180-cp.001.001 and Comment ID 218.001.002.  Additionally, EPA is developing this permit for six

states where the Agency is the permitting authority.  The remaining 44 states that are authorized under the NPDES program are

authorized to develop their separate general NPDES permits.  EPA does not expect for there to be any EPA/state overlap.

 

Comment ID 702.1.001.005

Author Name: Caldwell George

Organization: Texas Farm Bureau (TFB)

We are concerned that the new proposed permitting process could result in numerous frivolous lawsuits and regulatory

fines against farmers that have been using sound management practices based on specific regulations and label

requirements and should not be applied to agriculture. 
 

Response 

See responses to Comment ID 180-cp.001.001.

 

Comment ID 736.001.001

Author Name: Fefes Kristen
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Organization: Associated Landscape Contractors of Colorado

The draft permit will be enforced in several states, of which Colorado is one. We believe the permit regulations, as

currently written, contain several unintended consequences and, most critically, are duplicative under current EPA

rules. Further regulation of pesticides under the Clean Water Act will lead to unnecessary confusion and litigation,

without providing any additional protection of the environment. 
 

Response 

See responses to Comment ID 180-cp.001.001, Comment ID 218.001.002, and Comment ID 330.1.001.002. Additionally, the

EPA’s PGP will only apply to federal facilities in Colorado.  Otherwise, Colorado is an NPDES-authorized state and Operators in

that state will be covered by a Colorado issued NPDES permit.

 

Comment ID 814.001.002

Author Name: Lee S.

Organization:  

In addition, I am concerned that the requirements of this permit may lead to financial hardship for myself, my family, and

my fellow co-workers. 
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators, and response to Comment ID

234.1.001.007 for discussion of cost estimates and impacts to small entities.

 

Comment ID 840.001.006

Author Name: Hartney Mary

Organization: Florida Fertilizer & Agrichemical Association (FFAA)

FFAA supports efforts to implement sciencebased (not courtimposed) pesticide regulation and we urge consideration of

measures which would insulate legal pesticide applications from jeopardy from frivolous citizen suits such as those

which might be filed by antipesticide use activists.  
 

Response 

See response to Comment ID 180-cp.001.001.
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Comment ID 896.001.002

Author Name: Francis K.

Organization:  

As an American farmer, it is so hard to compete in the global market, when the other countries don't play by the same

rules.  They work harder trying to get our regulations increased, than they do to save their own environment.  We can't

continue to double or triple regulate things every time some enviromentalist reads an article that may not even be

factual.   
 

Response 

See responses to Comment ID 293.1.001.002 and Comment ID 234.1.001.007.

 

Comment ID 906.1.001.001

Author Name: Harja John

Organization: Public Lands Policy Coordination Office (PLPCO), Office of the Governor, State of Utah

The Draft Pesticide General Permit (PGP) would charge the state with administration of pesticide permits. In its current

form, the POP is a large scale unfunded mandate that states simply cannot absorb into current budgets.  
 

Response 

See response to Comment ID 218.001.002.

 

Comment ID 928.001.003

Author Name: Bonner Claude

Organization: Arkansas Crop Protection Association

Our most serious concern is the risk of legal action against permits holders, whether they are grower or custom

applicator . Specifically we are concerned with the Act's citizen action provisions that may expose applicators to

significant costs to defend against potentially frivolous litigation and the size of the penalties. . The risk is created in

large part by lack of clearly defined terms, processes and requirements and their specific applicability to commercial

agriculture . The increased risk for citizen suits will create a significant concern for individual growers, applicators and

within the agricultural lending community; which in turn could create challenges for growers and custom applicators in

obtaining financing required for their operations . The large penalties and potential layering of penalties will clearly

cause concern within the agricultural community and is not a reasonable expectation for Arkansas agriculture to face. 
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Response 

See responses to Comment ID 180-cp.001.001 and Comment ID 293.1.001.002.

 

ADMIN.1 - ECONOMIC IMPACTS OF THE PGP

Comment ID 172-cp.001.001

Author Name: Fowler Brad

Organization: Sky Farmer Ag Services Inc.

Has the EPA lost all common sense? I live and work in North Dakota, the prairie pot hole region. Do you have any idea

what kind of hardship this would do to both the application and farming? We employ 10 people, that's 10 familys rely on

me to keep this company afloat. This bill would shut us down, does this administration need higher unemployment

numbers? Has anyone done the numbers on how many people this well adversely affect, let alone how many will go

hungry and starve. Why are you trying to fix something that is not broken? 
 

Response 

See response to Comment ID 293.1.001.002.  EPA notes that the PGP is an NPDES general permit, not a bill. 

 

Comment ID 175.001.002

Author Name: Copeland, Jr. D.

Organization:  

This will make it virtually impossible for pond/lake owners to maintain a healthy ecosystems, because the applicators of

necessary herbicides and other chemicals will be put OUT OF BUSINESS because of the increased costs imposed on

them. The application companies (and pond/lake owners) already have an abundance of regulatory requirements

imposed on them to use any herbicides. This subject proposal is not only reckless, but is a complete waste of taxpayer

money. I am sure the intention is to "protect the environment", but as usual, it ignores the unintended consequences of

the ridiculous requirements this imposes. Maintenance of vegetation levels is essential for proper pond/lake "health".

And without competent state licensed applicators (at any reasonable cost), our nations ponds and lakes will be put in

jeopardy because of these new regulations. 
 

Response 

EPA has developed this permit with the goal of not causing undue burden to Applicator; and of not including redundant
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requirements from those already in effect under existing laws, regulations, and permits.  In the final permit, EPA has clarified the

requirements and reduced the paperwork burden for certain Operators based on the comments received.  For example, for-hire

Applicators who are not Decision-makers as defined in Appendix A of the permit are not required to file a Notice of Intent. EPA

has also determined that Decision-makers who apply pesticides to relatively small areas should not be required to submit NOIs

(except for certain Operators that the Agency believes have a significant role in pest control for public health and environmental

protection and should be expected to provide Agency notice of such activities; and except for discharge to a Tier III water

consistent with Part 1.1.2.2 or overlaps with a NMFS listed resource of concern).  See Part III of the fact sheet for a discussion of

Decision-makers that are required to submit an NOI.  See also the ESA essay.  Any Decision-maker that is required to submit an

NOI  and is below the SBA thresholds for small businesses or is a public entity serving a population of fewer than 10,000, is not

required to develop a PDMP.  See response to Comment ID 210.001.001.  See response to Comment ID 176.001.001 for discussion

of impacts to pond/lake owners.

 

EPA has conducted an economic impact analysis to evaluate the costs associated with complying with the final permit.  See

response to Comment ID 234.1.001.007.

 

Comment ID 180-cp.001.001

Author Name: Law Cole

Organization: National Agricultural Aviation Association

I dont have the advanced warning nor the expertise to conduct the environmental assesment or monitoring needed to

comply with this reg. I would also not be able to afford to hire on or even train my employee to do so. I am also opposed

to the EPA linking many thousands of decision-makers and for hire aieral applicators together in a legal "co-permitting"

web of joint performance, recordkeeping and reporting requirments that would expose me to legal suits and regulatory

actions. I go through hours of training and programs every year to ensure that all of my applications are in a safe and

professinal manner. I take all the nessary precautions to avoid miss applications. I already have to comply with many

state and federal regs as we speak and i cannot see how my business or anyone elses can sustain a regulation that

would be put in place. Thank you for your time, and please take my concerns into consideration the next time you eat,

buy cotton clothing or go home to your wood framed house. 
 

Response 

The PGP is an NPDES general permit, not a regulation.  In the final permit, EPA has clarified the requirements and reduced the

paperwork burden to for-hire Applicators who are not Decision-makers based on comments received.  For example, for-hire

Applicators who are not Decision-makers as defined in Appendix A of the permit are not required to file a Notice of Intent. EPA

has also determined that Decision-makers who apply pesticides to relatively small areas should not be required to submit NOIs

(except for certain Operators that the Agency believes have a significant role in pest control for public health and environmental

protection and should be expected to provide Agency notice of such activities; and except for discharge to a Tier III water

consistent with Part 1.1.2.2 or overlaps with a NMFS listed resource of concern).  See Part III of the fact sheet for a discussion of

Decision-makers that are required to submit an NOI and other recordkeeping and reporting requirements.  See also the ESA essay.
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Any Decision-maker that is required to submit an NOI  and is below the SBA thresholds for small businesses or is a public entity

serving a population of fewer than 10,000, is not required to develop a PDMP.

 

EPA also delineated the types of Operators responsible for different requirements within the final permit.  Even though the permit

identify which types of Operators are responsible for which permit requirements, nothing in the permit prevents for-hire pesticide

applicators from performing those duties on the Decision-maker’s behalf.  For further discussion on the types of Operators

responsible for the different requirements within the permit, please refer to PGP Comment Response Structure Essay.  See also

response to Comment ID 210.001.001.  Additionally, EPA believes the final permit will not impose an unreasonable burden on

Operators.  See response to Comment ID 234.1.001.007.

 

EPA acknowledges the commenter’s concerns regarding exposure to legal suits and regulatory actions which are authorized by

Congress under the CWA.  As a result of the Court’s decision to vacate the 2006 NPDES Pesticides Rule, on October 31, 2011,

operators must comply with NPDES permit requirements for discharges to Waters of the United States of biological pesticides, and

of chemical pesticides that leave a residue.  In response to the Court’s decision, EPA proposed a general permit on June 4, 2010 to

cover certain discharges resulting from pesticide applications.  EPA Regional offices and State NPDES authorities may issue

additional general permits or individual permits if needed. The purpose of the PGP is to provide coverage for discharges of

pesticides to waters of the United States and, provided all of the permit requirements are met, shield the permittee from liability

from citizen lawsuits.  Thus, this general permit is a legal mechanism, that authorizes the discharge of pesticides into waters of the

United States.  If Operators do not feel that permit coverage under the PGP is appropriate for their pesticide applications, they may

apply for individual permit coverage. 

 

Corrective action requirements apply from the time any authorized Operator begins discharging under this permit.  These

requirements are not tied to submission of an NOI.  Corrective actions in this permit are follow-up actions an Operator must take to

assess and correct problems.  They require review and revision of Pest Management Measures and pesticide application activities,

as necessary, to ensure that these problems are eliminated and will not be repeated in the future.  The purpose of including

corrective action requirements in this permit is to assist this new universe of NPDES permittees with effectively meeting

technology-based and water-quality-based effluent limitations and implementing Pest Management Measures in this permit.    It

should be noted that a situation triggering corrective action is not necessarily a permit violation and, as such, may not necessarily

trigger a modification of Pest Management Measures to meet effluent limitations.  However, failure to conduct (and document)

corrective action reviews in such cases does constitute a permit violation. See Part 6 of the PGP for more information on Corrective

Action.  See also the PGP Comment Response Corrective Action Essay.  

 

EPA notes that the fines for permit violations are outlined in the CWA and violations of the conditions in the PGP could be separate

violations.   Revising the amount of the CWA's fines is outside the scope of this action.  Revising the CWA's fines is a matter for

Congress to decide.  In addition, suggestions to combine violations are outside the scope of this action.

 

Comment ID 181.1.001.004

Author Name: Conlon Joseph

Organization: American Mosquito Control Association (AMCA)
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The AMCA is fully supportive of reasonable measures to protect the nation's waters from adulteration in compliance

with the Clean Water Act. Our membership is concerned, however, with the potential for litigation that would severely

strain shrinking budgets at the state, county, and municipal levels,whereby scarce resources may have to be diverted to

legal defense of mosquito control practices that have saved countless lives over the past 60 years with de minimis

environmental impact. Such diversions or reallocations of scarce resources will occur solely to meet new regulatory

compliance needs. Moreover, in most cases new funding is simply not available. Thus resourcing this mandate will

have to come at expense of core functions and mission for many mosquito control programs. Ironically, this will result in

little to no increase in environmental improvement, since mosquito control programs are already complying with FIFRA

environmental protections to the maximum extent practicable.

 

The mosquito control profession enjoys a long and proud legacy of protecting the health of those most vulnerable - be

they human or animal - from the ravages of mosquito - borne diseases that have afflicted our country in times past. This

goal remains our primary focus and is fully consistent with the very finest traditions of environmental stewardship. 
 

Response 

See response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits. It is not EPA’s intent to stop the use of pesticides or

adversely affect the ability of Applicators to treat pests that threaten the economy and public health.  EPA disagrees that the PGP

will result in little to no increase in environmental improvement.  See response to Comment ID 330.1.001.002 for information on

cost burden and environmental improvements.

 

Comment ID 186.001.003

Author Name: Greeniaus S.

Organization:  

5. My property value will decrease and property insurance will increase as my pond will be viewed as a hazard rather

than a positive water feature to future buyers.

 

6. I am concerrned that the company I employ to manage my pond will be forced to go out of business due to the

increased risk of lawsuits from people that may be against the use of herbicides.

 

I sincerely hope that you will cancel the proposed regulations due to the detrimental impact they will have for anyone

who owns a pond or lake as well as the long term beauty of our natural resources.  
 

Response 

See response to Comment ID 176.001.001 for discussion of impacts to pond owners.  See response to Comment ID 180-cp.001.001

for discussion of citizen lawsuits and the Sixth Circuit Court of Appeals decision, which requires point source discharges of

biological pesticides, and chemical pesticides that leave a residue to comply with NPDES requirements.
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Comment ID 187.001.003

Author Name: Cochran Thomas

Organization: Lake Road Partners L.P.

(3) What will the required pre-treatment survey cost?

 

(4) What's the cost of the required post-treatment survey?

 

(5) What will the mandated nutrient survey cost? 
 

Response 

In regard to the comment about nutrient surveys, EPA is not mandating Decision-makers to conduct a nutrient survey.  EPA does

not expect Decision-makers to conduct a long-term study.  In Part 2.2.2.a of the PGP, EPA expects Decision-makers to identify

possible factors causing or contributing to the pest problem as part of their pre-treatment surveillance; one possible factor is changes

in nutrient levels.  See the Economic Analysis of the Pesticide General Permit (PGP) for Point Source Discharges from the

Application of Pesticides for the costs to comply with this requirement and the pre-treatment survey.

 

Post-treatment surveys are no longer required in the final permit.

 

Comment ID 188.001.002

Author Name: Pluhar Darrin

Organization: Plu's Flying Service Inc.

The proposed changes will, ultimately, cause a hardship for farmers as well. Mandating buffer zones without

consideration to wind causes applicators to unnecessarily have to leave more of the crop untreated. Therefore, the crop

production in those areas would diminish due to the pressure of weeds, insects and disease. This costs the farmer

money by reducing the food supply they contributes to the market. That reduction in food supply can only be made up

through developing more acreage for farmland, leaving less acreage to be used for other purposes. America needs high

yield agriculture in order to produce the supply of food required to meet the demand of the ever increasing population

by maximizing the production capacity of available farmland acres. 
 

Response 

EPA notes that the PGP does not mandate buffer zones.  See Part 2 of the permit for the technology-based effluent limitations.  EPA

believes the permit requirements will not diminish crop production.  See response to Comment ID 293.1.001.002.
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Comment ID 188.001.004

Author Name: Pluhar Darrin

Organization: Plu's Flying Service Inc.

To summarize, the language within this proposed rule contains vague, burdensome and inaccurate language that will

hurt all of production agriculture. These rules would hinder food production and quality, thereby raising the cost of food

significantly for the consumer. All the environment would be negatively affected due to the required development of

more "farmable" acres which would require a drastic increase in the demand for an already limited fossil fuel supply. 
 

Response 

The PGP is an NPDES general permit, not a rule.  In the final permit, EPA has clarified the requirements and reduced the

paperwork burden to certain Operators.  See response to Comment ID 293.1.001.002.

 

Comment ID 190-cp.001.004

Author Name: Batt Roger

Organization: Idaho Eastern Oregon Seed Association

The penalties for violations are severe and pose a large risk to the applicator.

 

These proposed Regulations open it up for 3rd Party Lawsuits to our applicators and farming operations. 
 

Response 

See response to Comment ID 180-cp.001.001.

 

Comment ID 201.1.001.004

Author Name: Jones Travis

Organization: Idaho Grain Producers Association (IGPA)

The draft PGP, on its face, will increase the cost of production for grain farmers already operating on the slimmest of

margins. 

 

Increased costs of compliance with the draft PGP will derive from the added expense of water delivery due to added
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and inefficient irrigation system maintenance, monitoring, and record keeping. These costs will be passed on to the

farmer.

 

In addition, heightened and serious legal risks will be borne directly by farmer-applicators or the contracted applicator

who will assuredly either pass on the additional cost to the producer or be simply unavailable to perform the necessary

work.   
 

Response 

EPA acknowledges the commenter's concerns regarding potential cost to farmers.  See responses to Comment ID 293.1.001.002 and

Comment ID 234.1.001.007.

 

In regard to heightened and serious legal risks, see response to Comment ID 180-cp.001.001.

 

Comment ID 201.1.001.006

Author Name: Jones Travis

Organization: Idaho Grain Producers Association (IGPA)

The draft PGP could create multiple opportunities for subjective paper violations due to excessive record-keeping and

reporting requirements. Citizen suits alleging a wide variety of potential violations of this draft PGP could put farmers

out of business by simply having to protect themselves from limitless false and/or frivolous legal challenges. 
 

Response 

See responses to Comment ID 180-cp.001.001 and Comment ID 293.1.001.002.

 

Comment ID 201.1.001.010

Author Name: Jones Travis

Organization: Idaho Grain Producers Association (IGPA)

We ask that the EPA strongly consider the unintended legal exposure and risk to producers from citizen lawsuits using

these rules and requirements as their legal basis.  We also ask a detailed economic analysis be conducted and made

pubicly available of the potential financial impact to farmers from this proposed draft regulatory activity.   
 

Response 

The PGP is an NPDES general permit, not a rulemaking.  See response to Comment ID 180-cp.001.001 for discussion of citizen
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lawsuits. See response to Comment ID 234.1.001.007 for discussion of the economic impact analysis.  See response to Comment ID

293.1.001.002 for discussion of impacts to farmers.

 

Comment ID 207.1.001.002

Author Name: Arnold Ken

Organization: Carson City Public Works,  Carson City, Nevada (NV)

Any additional record keeping, reporting, visual monitoring during and after application, requirement for applicator to

assume liability, etc., will increase program costs and in our situation it will financially burden the citizens of our

community. 
 

Response 

See response to Comment ID 210.001.001 for discussion of Applicators’ requirements.  See response to Comment ID

234.1.001.007 for discussion of the economic analysis.  Also see response to Comment ID 299.1.001.004 for discussion of

liabilities.  See the PGP Comment Response Recordkeeping and Reporting Essay.  See also response to Comment Id 248-

cp.001.009.

 

Comment ID 209.001.003

Author Name: Potter Reid

Organization: Lakeland Dusters-Aviation, Inc.

In the event that we are required to comply with the EPA's NPDES permit that is rightfiilly our client's responsibility, we

would face severe economic challenges : We are! a small business employing 25 people . We would have to hire at

least 2 additional: peopte`fQ administer our portion of the ptogtam. ,That alone is a huge expense, not -to  mention the

support equipment required for those employees to perform the job, vehicles, office space, fuel, insurance etc. This

does not include potential liability that could arise from possible violations in paperwork. We simply do not have the

expertise, profit margin or time to facilitate this program. It is not uncommon for an applicator conducting work for a

client, to have never set foot on the property being treated and to never make an application on that property again. 
 

Response 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden for certain Operators based on comments

received. See response to Comment ID 210.001.001.  For example, for-hire Applicators who are not Decision-makers as defined in

Appendix A of the permit are not required to file a Notice of Intent. EPA has also determined that Decision-makers who apply

pesticides to relatively small areas should not be required to submit NOIs (except for certain Operators that the Agency believes

have a significant role in pest control for public health and environmental protection and should be expected to provide Agency
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notice of such activities; and except for discharge to a Tier III water consistent with Part 1.1.2.2 or overlaps with a NMFS listed

resource of concern).  See Part III of the fact sheet for a discussion of Decision-makers that are required to submit an NOI and other

recordkeeping and reporting requirements.  See also the ESA essay.  Any Decision-maker that is required to submit an NOI  and is

below the SBA thresholds for small businesses or is a public entity serving a population of fewer than 10,000, is not required to

develop a PDMP.

 

EPA has conducted an economic impact analysis to evaluate the costs associated with complying with the final permit.  The

analysis shows minimal burden to Applicators as result of this permit.  See response to Comment ID 234.1.001.007. 

 

For discussion of potential liability from permit violations, see response to Comment ID 180-cp.001.001.

 

Comment ID 210.001.001

Author Name: Storm Ralph

Organization: Storm Spraying Service

Our business is is mostly treating corn and soybean crops in these states, but we also treat wheat, and apply herbicides

for weed control in pastures . To do this we apply insecticides, fungicides and herbicides to these target areas .

Depending on the year we treat between 30,000 to 80,00 acres per year. The amount of acres treated per year varies

with the needs of the local growers and farm cooperatives. From year to year we will not know how many acres we will

treat. We generally will not know the circumstances of the areas to be treated until days ahead of time if not the day of.

Without being an expert of enviromental policy this makes having the proposed documention almost impossible to have

in a timely and cost effective manner. Treatments of some pests in crops is a time sensitive operation that requires us

to try and serve many customers in a short amount of time. If we are forced to comply with the portions of the EPA'S

NPDES permits there could be dire financial consequenses for not just only our business but for the growers that we

serve. If our business was forced to submit a Notice of intent {NOI) which included the pre and post application

surveillance of each treatment area, make detailed records and make reports to the EPA we would spend all of our time

on this proposal and would be severely hamperd in performing our service. We are a small business that has enough

trouble finding qualified people to handle the chemicals and products required to make the applications . It would be

impossible to hire or train current employees to handle these procedures and administrative tasks in these permits . It is

important to remember that all of these requrerments take place when demand is at the very highest and our time is the

most valuable. The reporting requrirements, planning and recordkeeping would put a huge strain on our rescources,

and also would delay timely applications . This also creates liability on our part over these record keeping requirements.

During our operations we probably have never stepped foot onto the areas we are going to treat. How are we going to

be compensated for all the: work involved in these reports when all we were hired to do is apply the products to the

target areas. 
 

Response 

EPA notes that the PGP does not cover terrestrial applications for the purpose of controlling pests on agricultural crops if such

applications do not result in a discharge to waters of the United States.  However, any point source discharges resulting from the
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application of biological pesticides, and chemical pesticide that leave a residue into waters of the United States is within the scope

of coverage of this permit.

 

EPA acknowledges the commenter’s concerns regarding the administrative requirements in the proposed permit for Applicators.

Based on comments received on the proposed permit, EPA acknowledges that a majority of for-hired applicators are small

businesses and that their main role is to apply pesticides when needed.  EPA has developed this permit with the goal of not causing

undue burden to Applicators; and of not including redundant requirements from those already in effect under existing laws,

regulations, and permits.  In the final permit, Applicators are not required to submit Notice of Intents (NOIs), implement pest

management measures to meet the technology-based effluent limitations in Part 2.2 (limits based on integrated pest management

principles), conduct pre and post application surveillance, develop a Pesticide Discharge Management Plan (PDMP), or submit

annual reports.  For-hire Applicators and Decision-makers not required to submit an NOI are automatically covered under the

permit for their pesticide application activities and are authorized to discharge in accordance with the permit requirements as soon

as the permit becomes effective.  This should alleviate concerns about time sensitivity and economic impact to small business,

especially to for-hire applicators.

 

In the final permit, Decision-makers required to submit an NOI Applicators are required to meet the technology-based effluent

limitations in Part 2.1 of the permit through the use of pest management measures.  These technology-based effluent limitations are

based on integrated pest management principles.  In Part 2.1 of the permit, all Applicators  are required to minimize their discharges

from applications of pesticides by using only the amount of pesticide and frequency of pesticide application necessary to control the

target pest, maintaining their pesticide application equipment, and assessing weather conditions prior to pesticide application.  EPA

understands these requirements are activities that most pesticide Applicators do already.  EPA notes that where Applicators are

already required to perform a certain activity that is also required under the PGP, the Applicator may merely cite to activities taken

to comply with those other requirements rather than having to perform duplicative activities to comply with the PGP.

 

In the final permit, for-hire applicators are required to keep records as outlined in Part 7.2 of the permit.  In Part 7.2 of the permit,

all for-hire applicators are required to keep documentation of any equipment calibration, and the following records for each

treatment area to which pesticides are discharged: (1) description of each treatment area, including location and size of treatment

area and identification of any waters to which pesticides are discharged; (2) pesticide use patterns; (3) target pest(s); (4) name of

each pesticide product used including the EPA registration number; (5) quantity of each pesticide product applies to each treatment

area; (6) pesticide application date(s); and (7) whether or not visual monitoring was conducted during pesticide application and/or

post-application and if not, why not and whether monitoring identified any possible or observable adverse incidents caused by

application of pesticides.  In the final permit, all Operators may rely on records and documents developed for other programs, such

as requirements under FIFRA, provided that all requirements of this permit are satisfied.  EPA believes the recordkeeping

requirements in the PGP strike a balance between providing the Operator and EPA with useful information, while not over

burdening the Operator by avoiding duplicative requirements.

 

Aside from the specific requirements described above, for-hire applicators (and all entities eligible for coverage under the permit)

must also meet water quality standards (see Part 3 of the permit), perform visual monitoring (see Part 4 of the permit), document

any adverse incidents and spills, implement corrective action (see Part 6 of the permit), and keep records outlined in Parts 7.1 and

7.2 of the permit (a copy of any adverse incident reports, rationale for why reporting of adverse incident is not required, a copy of

any corrective action documentation, and a copy of any spill and leak or other unpermitted discharge documentation).

PGP Responses to Comments Administrative

62910/31/2011 04:04 PM EDT



 

 

EPA has conducted an economic impact analysis of the costs associated with complying with the final permit.  The analysis shows

minimal burden to for-hire applicators under this final permit.  See response to Comment ID 234.1.001.007 and the Economic

Analysis of the Pesticide General Permit (PGP) for Point Source Discharges from the Application of Pesticides. 

 

EPA notes that if Applicators do not feel that permit coverage under this general permit is appropriate for their pesticide

applications, they may apply for individual permit coverage.  EPA has developed this general permit to provide an option for

pesticide Applicators to comply with the Sixth Circuit Court’s decision on January 7, 2009 (National Cotton Council of America v.

EPA, 553 F.3d 927), in which point source discharges from the application of biological pesticides, and chemical pesticides that

leave a residue  are required to comply with NPDES requirements.   It is not EPA’s intent to stop the use of chemical pesticides or

adversely affect Applicators’ ability to treat the pests that threaten economy and public health.  Rather, PGP covers certain

discharges resulting from pesticide applications, provided that they meet the permit requirements.  Without this general permit,

pesticide Operators that discharge biological pesticides and chemical pesticides that leave residue into waters of the United States

would have to obtain coverage under individual NPDES permits in order to legally continue applying these pesticides to waters of

the United States.  Individual NPDES permits generally take longer to obtain and typically are more burdensome than general

permits. See Part I of the fact sheet for further discussion of the Court’s decision and why EPA has developed this permit.

 

Note that the PGP is available only to Operators in areas where EPA is the permitting authority.  See Appendix C of the permit for

areas covered under this permit.  NPDES-authorized states may issue a permit that has different requirements from this EPA permit

for similar types of discharges, as long as it satisfies the regulatory requirements of the NPDES program, the CWA, and state law.

 

Comment ID 210.001.003

Author Name: Storm Ralph

Organization: Storm Spraying Service

Aerial applicators already have a burdensome amount of record keeping, adding even more responsibilities to that will

only lead to a liability on our part from clerical errors and record keeping. This only makes enemies out of the aerial

application industry and the EPA. Aerial applicators are already liable for every drift claim made against them. In Iowa

there is thousands and thousands of acres planted next to drainage ditches and canals and it is the applicators job to

try and keep the spray out of the water. Applicators have to do a balancing act between treating the crops and keeping

the spray in the target areas. With all of those issues aerial applicators do a good job at balancing each concern to treat

all of the growers crops and nothing else. The safety of the water in our areas is also a personal concern for every

operator. Our families live around all of these water sources. We fish in it, swim in it, canoe in it and drink it. We hope

you listen to our concerns. We also hope that this isn't some backdoor approach by the people on the coasts to get rid

of aerial application and the treating of crops with chemicals by any means. America and the world need production

agriculture, and these requrements would seriously downgrade production . 
 

Response 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden for certain Operators based on the
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comments received.  For example, for-hire applicators who are not Decision-makers as defined in Appendix A of the permit are not

required to file a Notice of Intent. EPA has also determined that Decision-makers who apply pesticides to relatively small areas

should not be required to submit NOIs (except for certain Operators that the Agency believes have a significant role in pest control

for public health and environmental protection and should be expected to provide Agency notice of such activities; and except for

discharge to a Tier III water consistent with Part 1.1.2.2 or overlaps with a NMFS listed resource of concern).  See Part III of the

fact sheet for a discussion of Decision-makers that are required to submit an NOI and other recordkeeping and reporting

requirements.  See also the ESA essay.  Any Decision-maker that is required to submit an NOI  and is below the SBA thresholds for

small businesses or is a public entity serving a population of fewer than 10,000, is not required to develop a PDMP.  See response to

Comment ID 210.001.001.  This permit does not cover pesticide application spray drift because drift is outside the scope of the

PGP. As a result of the Court’s decision to vacate the 2006 NPDES Pesticides Rule, on October 31, 2011, operators must comply

with NPDES permit requirements for point source discharges to Waters of the United States of biological pesticides, and of

chemical pesticides that leave a residue.  In response to the Court’s decision, EPA proposed a general permit on June 4, 2010 to

cover certain discharges resulting from pesticide applications.  EPA Regional offices and State NPDES authorities may issue

additional general permits or individual permits if needed.

 

 

Comment ID 212.001.001

Author Name: Pinagel D.

Organization: Aquatic Control, Inc.

I ask that the EPA consider the cost of this extra permit burden...Michigan already has an extensive aquatic nuisance

permit requirement for almost every water body (including small ponds). The cost to my firm of this extra NPDES permit

burden will likely be several thousand dollars with no real benefit to the environment. 
 

Response 

EPA notes that the PGP is only available to Operators in areas where EPA is the permitting authority.  See Appendix C of the

permit for areas covered under this permit.  NPDES-authorized states may issue a permit that has different requirements from this

EPA permit for similar types of discharges, as long as it satisfies the regulatory requirements of the NPDES program, the CWA, and

state law.

 

Comment ID 215.001.002

Author Name: Mccune M.

Organization: Lake Management Services, LP

Please understand that we are not opposed to rules. We are, however, opposed to rules that will cost us over $100,000

per year to follow with absolutely no return on our investment. In these times of a struggling economy, more
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burdensome government regulations that may very well costs jobs, is not a good thing. Please reconsider this issue and

gather enough accurate information so that you may make a sound decision. 
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of costs and impacts to small entities.  EPA notes that the PGP is an NPDES general permit, not a rule.

 

Comment ID 218.001.001

Author Name: Kirkpatrick, Jr. W.

Organization: Aquatic Environment Consultants Inc.

The proposed NPDES PGP for aquatic pesticides will create a significant finical burden for our company and

compromise the future of the aquatic ecosystems that we manage. Many of the items in the proposal do nothing to

protect the health of the environment and they create additional paper work in areas where we are already regulated.

 

Our company, Aquatic Environment Consultants Inc., was started in 1987 to provide professional lake and pond

management. I have college degrees in Fisheries and Biology. We currently employ 8 individuals. I have been certified

to applied aquatic pesticides for 23 years and have never had any violations. We treat about 7000 acres per year on

ponds, lakes and reservoirs. We have 8 boats with professional application equipment in each boat. The equipment is

maintained to ensure that it works properly and is safe for the applicator and the environment. We cannot afford to have

breakdowns in the field and the cost of the material prevents us from using more than is necessary to accomplish the

management objective.

 

Our clients consist of private citizens, homeowner associations and state and federal agencies. Many are operating on

limited budgets while trying to address management concerns that affect not only the health and safety of humans and

domestic animals, but also the biodiversity of aquatic ecosystems. Goals and management activities are established by

not only what is affordable, but also what will be effective and beneficial to the environment as well. 
 

Response 

See response to Comment ID 234.1.001.007 for discussion of costs, potential for cost pass-through, and impacts to small entities

and response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators.  In regard to the comment that the PGP

will not protect the environment, see response to Comment ID 330.1.001.002.

 

Comment ID 220-cp.001.001

Author Name: Erickson Michael
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Organization: The McGregor Company

I am writing to express my concern that EPA is even considering the Non Pollutant Discharge Elimination System

(NPDES) permitting regulations. These regulations are overburdensom on agriculture and would effectively stop the

effective use of pesticides in production agriculture. 
 

Response 

See response to Comment ID 293.1.001.002.  As a result of the Court’s decision to vacate the 2006 NPDES Pesticides Rule, on

October 31, 2011, operators must comply with NPDES permit requirements for point source discharges to Waters of the United

States of biological pesticides, and of chemical pesticides that leave a residue.  In response to the Court’s decision, EPA proposed a

general permit on June 4, 2010 to cover certain discharges resulting from pesticide applications.  EPA Regional offices and State

NPDES authorities may issue additional general permits or individual permits if needed.

 

Comment ID 220-cp.001.003

Author Name: Erickson Michael

Organization: The McGregor Company

Also, farmers would be subjected to 3rd Party lawsuits by any Environmental Radical Group by having to obtain a

Permit and file the Notice of Intent. In addition, if a grower or applicator applies a pesticide to a targeted pest and a non-

targeted pest (e.g. a fish) is found dead after the application, he is liable liable. Who is to stop anyone from suing the

applicator for "killing" a non-targeted pest even if he did not make a pesticide application at all? 
 

Response 

See response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits.  See response to Comment ID 293.1.001.002 for

discussion of impacts to grower.  EPA notes that an NPDES permit is not needed if there is no pesticide application to waters of the

United States.

 

Comment ID 223.1.001.003

Author Name: Brown Jeffery

Organization: Brunswick County North Carolina Mosquito Control

The issue with this legislation is the cost of compliance that will result from legislating Best Professional Judgment

practices under the Clean Water Act.  Brunswick County consists of 904 square miles, resides in South East North

Carolina and is a coastal community.  Currently we have a County mosquito program and 12 municipal mosquito

programs.  The County collects and monitors 3 New Jersey mosquito light traps 365 days a year and have data sets
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going back 20 years.  Additionally, we track precipitation and temperature from 3 NOAA weather stations that surround

the County.  We rely on this data and our knowledge of each mosquito species to direct our mosquito control

operations.  Our mosquito surveillance data is posted on the Brunswick County's Mosquito control web site weekly for

the municipalities and citizens to view.

 

The impact of this NPDES legislation will have the following effect:

1) The twelve ground based municipal mosquito programs will close.

2) Brunswick County will discontinue all ground based adulticiding activities.

3) The cost of compliance will necessitate increasing the County budget from $300,000 annually to 1.6 million dollars

annually.

4) There is currently no way to fund and build the programs infrastructure by April 9, 2011. 
 

Response 

EPA acknowledges the commenter's concern regarding impact to existing mosquito control programs.  Based on economic analysis

conducted for the PGP, EPA expects the PGP will not be burdensome to most mosquito control programs.  See responses to

Comment ID 234.1.001.007 and Comment ID 330.1.001.002. EPA notes that the PGP is an NPDES general permit, not legislation.

 

Comment ID 223.1.001.017

Author Name: Brown Jeffery

Organization: Brunswick County North Carolina Mosquito Control

Conclusion  On July 1st the County held a Mosquito Control workshop at the Government Center to discuss the

pending NPDES legislation.  The result of this meeting suggests that mosquito control at the municipal level will be

eliminated and the County would elimnate adulticiding operations.  In order to comply with the NPDES legislation our

program would need to increase our existing budget from $300,000.00 per year to an annual operation cost of 1.6

million dollars a year.  The startup costs associated with ramping up the program are approximately $400,000.00.  The

bulk of the monies would go toward hiring and training personnel to do the onsite work and generate the documentation

to e compliant with the record keeping requirements and avoid what are clearly industrial pollutant fines and penalties.

  

 

We have successfully worked under the EPA/FIFRA compliance umbrella our entire careers.  The most immediate cost

effective solution to this legislation at the local level is to suspend mosquito control activities util we can afford to comply

with the increased regulatory burden.  North Carolina's State Aid for mosquito control funding in 1975 was 2 million

dollars a year.  The current level of State Aid funding is approximately $180,000 annually for the eighty plus mosquito

programs in the State to share.  In the event of a public health mosquito transmitted disease outbreak such as West

Nile virus or a post disaster response fro a hurricane we will have no choice but to turn to the Federal Government for

assistance.    

 

We can only hope there will be enough of the mosquito control infrastructure remaining at the end of this to rebuild what

this egislation will most assuredly kill.  Passing this legislation in its current form will set mosquito control back 50 years
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and the citizenry will have to conduct teir own mosquito control activities to the waters of the United States and waters

of North Carolina.    

 

We do not think enough thought has been put into how this new NPDES legislation will affect ground based mosquito

control progrms across the United States and the impact to these programs should be further evaluated.   
 

Response 

EPA has evaluated the impacts to mosquito control program and, based on comments received, found many programs are already

implementing the activities required in the final PGP.  See responses to Comment ID 330.1.001.002 and Comment ID

234.1.001.007. EPA notes that the PGP is an NPDES general permit, not legislation.

 

Comment ID 230.001.001

Author Name: Harland B.

Organization:  

 My customers are the ones who call me and tell me when they want me to treat their pond or small lake. These

customers want to be able to make that decision in the future and get there pond treated in a very short turn around

time....they do not want to have to wait for a lot of paperwork shuffling with permits to get their pond treated. My

repsonse time on a request for treatment is very fast and with additional paperwork I feel like I would have customers

starting to try to treat their own ponds instead of waiting for me to get the paperwork completed to treat it. This would be

a very, very bad progression......these people are calling me because they do not feel comfortable applying these

chemicals themselves or have tried doing it themselves and have killed off all the fish in the pond and likely sent grossly

overapplied amounts of chemicals down the overflow tube and into a nearby stream.....is that what you want to happen

because that is what it will turn into here in Iowa. These folks have access to these chemicals and most think they can

do it themselves, but most do not follow label instructions and do not have the proper application equipment or safety

equipment to protect their own health and the health of those around them......just think about it! 
 

Response 

See response to Comment ID 210.001.001.

 

Comment ID 230.001.002

Author Name: Harland B.

Organization:  

As much as it scares the hell out of me, depending on the rules, this permitting process could put me out of business. I

DO NOT want this to peice to go through.....i have invested my life since getting my Masters degree into starting and
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building this business......and you can strip it all away with some paperwork that will not only sink me, but many other

business's in this already economically tough time. You want to increase jobs, but this is not the way to do it.

Bottomline, the requirements are extremely excessive and a huge burden to our company and our industry. The

impacts of these requirements have obviously not been explored by those pushing these rules, nor are these folks

pushing these rules relying on the very services you are making impossibly stringent, for there very livlihood. 
 

Response 

See response to Comment ID 210.001.001.

 

Comment ID 234.1.001.007

Author Name: Rodgers, Jr. J.

Organization: Clemson University

The permit suggests that the costs should be minimal or negligible or not onerous for implementing this NPDES

General Permit both for the regulatory authorities and the regulated community. How can costs be accurately estimated

when we do not know at this time what the permit to be implemented looks like (requirements, reporting, record

keeping, etc.)? Can we see those calculations? The permit has already caused professionals significant costs. How can

a 9 part permit with 6 appendices (p.8) incur no costs? 
 

Response 

EPA acknowledges commenter concerns regarding the costs to comply with permit requirements.  An economic analysis was

conducted to evaluate the potential costs associated with complying with the proposed permit.  The economic analysis for the

proposed permit is available in the docket under Docket ID No. EPA-HQ-OW-2010-0257-0151.  The economic analysis for the

final permit is also available in the docket under Docket ID No. EPA-HQ-OW-2010-0257.  EPA notes that an ICR (Information

Collection Request) was also conducted as required by the Paperwork Reduction Act to estimate the burden and costs associated

with information collection and reporting activities from this permit and permits issued by NPDES-authorized states. The ICR was

published for public comment on November 3, 3010 (75 FR 67713).  On September 22, 2011, the ICR was forwarded to Office of

Management and Budget for review and approval (see Federal Register Notice 76 FR 58806). The ICR is available in the docket

under Docket ID No. EPA-HQ-OW-2010-0852.

 

Based on comments received, EPA has clarified the requirements and in some cases reduced the paperwork burden to certain

Operators in the final permit.  For example, for-hire applicators who are not Decision-makers as defined in Appendix A of the

permit are not required to file a Notice of Intent. EPA has also determined that Decision-makers who apply pesticides to relatively

small areas should not be required to submit NOIs.  Therefore, EPA is exercising its discretion and not requiring these Operators to

submit NOIs (except for certain Operators that the Agency believes have a significant role in pest control for public health and

environmental protection and should be expected to provide Agency notice of such activities; and except for discharge to a Tier III

water consistent with Part 1.1.2.2 or overlaps with a NMFS Listed Resources of Concern). See Part III of the fact sheet for a
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discussion of Decision-makers that are required to submit an NOI and other recordkeeping and reporting requirements.  See also the

PGP Comment Response NOI Threshold Essay, PGP Comment Response Recordkeeping and Reporting Essay and PGP Comment

Response ESA essay.  Any Decision-maker that is required to submit an NOI and is a small business as defined by the SBA size

standards or is a public entity serving a population 10,000 or fewer, is not required to develop a PDMP.  An economic analysis was

conducted to evaluate the costs associated with complying with the final permit.  In the economic analysis, EPA estimated the total

potentially affected entities and the costs associated with the requirements of the permit to determine the total annual cost.  Because

the PGP is only available to entities in the areas where EPA is the permitting authority, the economic analysis only examines impact

to entities in the “unauthorized areas” (six states, territories, and tribes where EPA is the NPDES permitting authority).  See Section

1.2 of the Economic Analysis of the Pesticide General Permit (PGP) for Point Source Discharges from the Application of Pesticides

for discussion of unauthorized areas.  EPA relied on information available from the States and key stakeholders to be covered under

the permit.  Where specific information was not available, EPA made assumptions based on other available data to estimate the

number or types of likely affected entities.  EPA estimated the final permit will cover approximately 35,000 Operators.  See Section

3 of the Economic Analysis of the Pesticide General Permit (PGP) for Point Source Discharges from the Application of Pesticides

for further discussion of potentially affected entities.

 

EPA used existing information provided by representatives from a number of the unauthorized areas to estimate the extent of

current compliance with components of the permit.  EPA’s analysis is very conservative in that in instances where information was

not available EPA generally assumes that entities are not currently implementing the required activities and would therefore incur

incremental costs to comply with the permit.  EPA estimated that incremental compliance costs associated with the activities under

Part 2.1 of the permit specifically for Applicators are likely insignificant given FIFRA and pesticide label requirements already

stipulate the amount to apply and the frequency of pesticide application needed.  Also information from several states indicated that

Applicators are currently performing maintenance as a part of normal operating procedures. 

 

EPA also estimated incremental compliance costs associated with the activities under Part 2.2 of the permit for Decision-makers.

EPA found that Decision-makers may or may not incur costs, depending on the level of current compliance with the new

requirements, the extent of pesticide applications (e.g., number of acres or linear miles treated), and the feasibility of alternatives to

pesticide use.  Information from several states and commenters indicated that Operators are implementing all or some of the

activities under Part 2.2 of the permit.  See Section 5 of the Economic Analysis of the Pesticide General Permit (PGP) for Point

Source Discharges from the Application of Pesticides for incremental compliance costs associated with the activities under Part 2.2

of the permit for Decision-makers that are required to submit NOIs.     

 

In addition, EPA estimated compliance costs associated with administrative and monitoring activities which include activities such

as maintaining documentation, adverse incident reporting, preparing annual reports, developing pesticide discharge management

plan, completing pesticide discharge evaluation worksheets, and submitting a notice of intent.  To estimate potential administrative

and monitoring costs, EPA identified the likely level of effort (e.g., number of hours) associated with performing each activity and

the potential cost of that effort (e.g., average wage rate) based on best professional judgment.  Costs will vary based on the extent of

pest problems and pesticide use.  Additionally, the PGP allows Operators to cite to activities taken to comply with those other

requirements rather than having to perform duplicative activities to also comply with the PGP (such as referencing an existing pest

management plan).  See Section 5 of the Economic Analysis of the Pesticide General Permit (PGP) for Point Source Discharges

from the Application of Pesticides for incremental compliance costs associated with these activities. 
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In the final permit, all Operators must keep the records outlined in Part 7.1 of the permit.  Decision-makers that are required to

submit NOIs are also required to keep records outlined in Part 7.3 of the permit if they are small entities as defined in Appendix A

of the permit.  A worksheet for documenting this information for small entities is provided in Appendix F of the permit (Pesticide

Discharge Evaluation Worksheet).  Decision-makers that are required to submit NOIs and that are large entities as defined in

Appendix A of the permit, are required to keep records outlined in Part 7.4, submit annual reports to EPA, and develop a Pesticide

Discharge Management Plan.  For-hire applicators are required to keep records outlined in Part 7.2 of the permit.  Comments

received on the proposed permit indicate for-hire applicators are generally keeping similar type of records.  These changes in the

final permit are intended to address concerns about the paperwork burden. For the administrative and monitoring costs, see Section

5 of the Economic Analysis of the Pesticide General Permit (PGP) for Point Source Discharges from the Application of Pesticides

 

EPA notes that the Agency did not estimate the number of Applicators employed by the potentially affected Decision-makers in the

analysis.  Rather, EPA assumed that Decision-makers would absorb the Applicator’s compliance cost (due to increases in fees to

apply pesticides applications) and has accounted for it in the recordkeeping section.  This assumption simplifies the analysis,

although it likely overestimated potential costs associated with recordkeeping requirements. 

 

EPA acknowledges comments received regarding impact to small entities (Applicators and Decision-makers).  Based on these

comments, EPA has reduced the paperwork burden to small entities.  See response to Comment ID 210.001.001 for discussion of

Applicators' requirements.  For Decision-makers, EPA has clarified who needs to submit an NOI in the final permit and revised the

annual treatment area thresholds to reduce impacts to small entities.  See Part 1.2.3, Table 1-1 of the permit.  See also the PGP

Comment Response NOI Threshold Essay.  EPA expects most small private entities will not have to submit NOIs.  See the PGP

Comment Response ESA Essay for discussion of Decision-makers required to submit NOI.

 

EPA has conducted a screening analysis examining the potential impacts of the PGP on small entities (Decision-makers).  EPA

notes that although the majority of Applicators are small businesses, EPA did not include Applicators in the small entity screening

analysis because incremental compliance costs for Applicators are likely insignificant as explained above.  EPA used percentages of

1% and 3% of revenues/sales to characterize the potential for significant impacts.  There are very limited data available to identify

the specific entities potentially affected by the PGP or to determine the exact number of entities considered to be small

governments/businesses or their applicable revenues for comparison to potential compliance costs to determine the economic

impact. Under a conservative (i.e., erring on the side of greater impacts) scenario, approximately 35,000 small entities could incur

compliance costs under the four pesticide use patterns, including those that would not incur costs associated with technology-based

effluent limitations.  Lack of revenue data precludes estimating the number of these entities for which compliance costs could

represent a significant portion of revenues or sales.  However, data on average revenues/sales for municipalities, counties, and

irrigated farms provides some indication of the likelihood of level of impact, which varies across the unauthorized areas and by

pesticide use pattern. See Section 6 of the Economic Analysis of the Pesticide General Permit (PGP) for Point Source Discharges

from the Application of Pesticides for discussion of the small entity analysis.

 

EPA also acknowledges comments received regarding the need to hire additional employees in order to satisfy the recordkeeping

requirements, cost pass-through from applicators, and cost pass-through from decision-makers.  In some cases, Operators may need

to hire additional employees in order to satisfy the recordkeeping requirements set forth in the permit.  Since it would not be

feasible to determine the number of Operators that would need to hire additional employees, this concern is not directly addressed

in the economic analysis.  Instead, EPA’s analysis accounted for labor hours involved with each recordkeeping requirements and,

PGP Responses to Comments Administrative

63810/31/2011 04:04 PM EDT



 

when applicable, the cost per labor hour by employee type (i.e. managerial, technical, and clerical) required for each type of

operator.  EPA notes that the Agency does not expect Operators will need to acquire additional technology to comply with this

permit.  Based on the analysis that was revised with information supplied by commenters, EPA believes the permit requirements

will not impose an unreasonable burden on Operators. 

 

In regard to cost pass-through, uncertainty exists regarding the degree to which costs incurred by operators having to satisfy permit

requirements will be passed on to the consumer, which depends on the price elasticity of demand. Given that this is the first time

that EPA is issuing requiring NPDES permits for discharges from the application of pesticides to waters of the United States, EPA

is unable to determine the price elasticity of demand for services that would be offered under the use patterns considered in the

permit.  Based on information obtained during the five-year permit cycle, EPA will adjust these estimated costs, as necessary, for

any future permit reissuance. 

 

Comment ID 234.1.001.016

Author Name: Rodgers, Jr. J.

Organization: Clemson University

What are the costs of this NPDES permitting process? ($, time, effort) Can we review the draft: Economic Achievability

Analysis of the Pesticide General permit (PGP) for Point Source Discharges from the Application of Pesticides? (p.21). 
 

Response 

See response to comment ID 234.1.001.007.

 

Comment ID 235-cp.001.002

Author Name: Feller L.

Organization:  

Costs associated with this Permit - manpower to administer paperwork, manpower to monitor applications pre and post,

man hours not to mention the time spent and costs associated with processing paperwork. 
 

Response 

See response to Comment ID 234.1.001.007.

 

 

Comment ID 241-cp.001.002
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Author Name: McNabb Terry

Organization: Aquatechnex LLC

The costs of compliance (state permit fee, development of plan, surveys, additional trips to monitor and year end

reporting) have cost us in excess of $5000.00 per project in California under their NPDES. While some larger or well

funded groups can afford these costs, in many cases on smaller projects this expense is higher than the cost of doing

the work and there is no budget. This has caused infestations of invasive weed to remain untargeted and they have

spread to do both environmental and ecomonic damage. 
 

Response 

EPA acknowledges the commenter's statement regarding compliance costs under California permit.  EPA has conducted an

economic impact analysis to evaluate the costs associated with complying with the final PGP for areas where EPA is the permitting

authority.  The complete list of areas of geographic coverage of this permit, along with the NPDES permit numbers are listed in

Appendix C of the permit.  See response to Comment ID 234.1.001.007.  

 

Comment ID 242-cp.001.001

Author Name: Brown Gary

Organization: Johnson Lake Mgt (Management) Service

The number of acres is far too low for my activities. I may treat twenty acres in one day. The amount of paper work

involved could very well kill my business. There are only two of us in my company and neither of us have the time to

deal with more paper work than is already required by the great state of Texas. When I leave the office in the morning I

will have a variety of herbicides in the truck. As I may go to three or four ranches each with three or four ponds I decide

when I arrive at each lake what treatment is needed. This will usually in volve driving two or three hundred miles. Texas

is a big state. With NPDES I wiil need to drive to each pond and decide what I need to do, then go back to the office to

spend a day dealing with the permitting process. Then I can go make the treaments. After seven days I will need to go

back to take samples. This has not been thoughtout by the powers that be. This will put many of us out of business. 
 

Response 

EPA acknowledges the commenter's concern regarding the annual treatment area thresholds for NOI submissions.  Please refer to

the PGP Comment Response NOI Threshold Essay for discussion on the annual treatment area threshold.

 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden for certain Operators based on comments

received. For example, for-hire Applicators who are not Decision-makers as defined in Appendix A of the permit are not required to

file a Notice of Intent. EPA has also determined that Decision-makers who apply pesticides to relatively small areas should not be

required to submit NOIs (except for certain Operators that the Agency believes have a significant role in pest control for public
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health and environmental protection and should be expected to provide Agency notice of such activities; and except for discharge to

a Tier III water consistent with Part 1.1.2.2 or overlaps with a NMFS listed resource of concern).  See Part III of the fact sheet for a

discussion of Decision-makers that are required to submit an NOI and other recordkeeping and reporting requirements.   See also

the ESA essay.  Any Decision-maker that is required to submit an NOI  and is below the SBA thresholds for small businesses or is a

public entity serving a population of fewer than 10,000, is not required to develop a PDMP.

 

See response to Comment ID 210.001.001.

 

Comment ID 243.1.001.003

Author Name: Heiderscheidt Cory

Organization: Heiderscheidt Aerial LLC

By having to submit an NOI will insure burdensome planning, recordkeeping, and reporting requirements on us during

the busiest time of the year; will likely delay timely pesticide applications; will impose clerical costs our small company

cannot afford; and expose professional applicators and land managers to unnecessary legal risks over potential paper-

work violations. These costly violations could cause us to go out of business or expose us to many false citizen suits

and/or agency regulatory actions. 
 

Response 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden for certain Operators based on comments

received. For example, for-hire Applicators who are not Decision-makers as defined in Appendix A of the permit are not required to

file a Notice of Intent. See responses to Comment ID 210.001.001, Comment ID 234.1.001.007, and Comment ID 330.1.001.002.

See response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits and regulatory actions.

 

Comment ID 244.1.001.001

Author Name: Anderson Joey

Organization: Professional Lake Service

I am opposed to the EPA registration costs due to the fact that the cost burden would be too much for me to bear each

month due to the fact that I am a small business with only myself. 
 

Response 

EPA notes there is no monthly registration costs associated with the PGP. 
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Comment ID 244.1.001.002

Author Name: Anderson Joey

Organization: Professional Lake Service

The permitting and record keeping process will be a heavy burden on my small business and since I am the sole

employee, the burden would fall on me, thus taking away for business service and development time. The cost of an

outside firm would be out of the question. 
 

Response 

See responses to Comment ID 210.001.001 and Comment ID 234.1.001.007.  

 

Comment ID 247.1.001.002

Author Name: Shelley Rodney

Organization: Whirlwind Aviation Inc.

We are a small business with only five employees. Two of these employees are applicators, they fly the airplanes. The

other three employees load the airplanes, and work in the office. We will have to hire at least two more employees. One

to scout the fields and the other to file the paperwork and comply with NPDES permit requirements. These employees

would be required to be skilled in these matters. This would be an expense that few small businesses could afford. 
 

Response 

See responses to Comment ID 210.001.001 and Comment ID 234.1.001.007.

 

Comment ID 249.1.001.008

Author Name: Lewis Carol

Organization: Southeast Cass Water Resource District (WRD)

Cost of permit and compliance: Nowhere in the draft is the issue of cost addressed. The WRD is currently working on its

FY 2011 budget. With no known costs estimates, how can we budget for permit application and compliance? The WRD

works on limited funds and cannot adsorb additional costs. Any additional costs due to the permit and compliance will

take away from noxious weed control efforts of the WRD. Private and public landowners look to effective noxious weed

control programs to protect their property from invasive weeds. 
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Response 

See response to Comment ID 234.001.007 for discussion of cost impacts, and response to Comment ID 176.001.001 for discussion

of impacts to property values. 

 

Comment ID 251.1.001.001

Author Name: Marks Nicole

Organization: Town of Carolina Shores, Carolina Shores, North Carolina (NC)

The municipality of "Carolina Shores NC" comprises of primarily retirement and fixed income residents, who can not

bear an increase in taxes for the cost of implementing a mosquito control spraying program such as the new law would

create, thus the Town, relies on Brunswick County for mosquito control and data collecting. 
 

Response 

See response to Comment ID 234.1.001.007 for discussion of cost impacts and potential for cost pass-through. Also, EPA notes that

the PGP is a general permit and not a regulation, and is only available to Operators in areas where EPA is the permitting authority.

See Appendix C of the permit for areas covered under this permit.  . Each permitting authority should review their potential

permittees and geographic areas and develop appropriate permits in compliance with the CWA and its implementing NPDES

regulations.   NPDES-authorized states may issue a permit that has different requirements from this EPA permit for similar types of

discharges, as long as it satisfies the regulatory requirements of the NPDES program, the CWA, and state law.

 

Comment ID 263.1.001.002

Author Name: Wolf Joel

Organization: South Florida Aquatic Management Society (SFAPMS)

The public nature of all components of NPDES permitting will create far too much transparency within the industry. The

public nature of permits and NOI's would promote environmental activists to initiate legal actions against those using

EPA approved products. Not only will this legal action be levied against private companies, but it would also leave the

EPA and its associated state agencies open to potential lawsuits. 
 

Response 

See response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits and regulatory actions.  If Operators want to claim

any information as confidential business information, they must follow the applicable regulations at 40 CFR 122.7.

 

PGP Responses to Comments Administrative

64310/31/2011 04:04 PM EDT



 

Comment ID 263.1.001.004

Author Name: Wolf Joel

Organization: South Florida Aquatic Management Society (SFAPMS)

There has been much talk throughout the industry about possible fees for permits. Such a decision, regardless of the

amount of money assigned to each permit, would place undue financial hardship on the aquatic plant control industry.

This coupled with the need to provide NOI's prior to every treatment would necessitate additional personnel within the

industry. Corporations and municipal organizations responsible for submitting NOI's would need to hire additional help

to sort through the paperwork created by of the proposed permitting rules. This additional hire would add to costs by

approximately 17% to all concerned. Additionally, the cost of state enforcement will impact all citizens in the form of

increased tax burdens. 
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens and impacts to Applicators. In the final permit, EPA has

clarified the requirements and reduced the paperwork burden for certain Operators based on comments received. For-hire

Applicators who are not Decision-makers as defined in Appendix A of the permit are not required to file a Notice of Intent. EPA

has also determined that Decision-makers who apply pesticides to relatively small areas should not be required to submit NOIs

(except for certain Operators that the Agency believes have a significant role in pest control for public health and environmental

protection and should be expected to provide Agency notice of such activities; and except for discharge to a Tier III water

consistent with Part 1.1.2.2 or overlaps with a NMFS listed resource of concern).  See Part III of the fact sheet for a discussion of

Decision-makers that are required to submit an NOI and other recordkeeping and reporting requirements.  See also the ESA essay.

Any Decision-maker that is required to submit an NOI  and is below the SBA thresholds for small businesses or is a public entity

serving a population of fewer than 10,000, is not required to develop a PDMP.

 

This permit requires a basic set of records to be maintained by all Decision-makers and Applicators, as well as separate

requirements depending on the type of Operator (i.e., Applicator, For-Hire Applicators, NOI submitting Decision-maker that is a

small entity and NOI submitting Decision-maker that is  a large entity).  Part 7 of the permit sets forth the recordkeeping

requirements for each of these types of Operators.  Operators can rely on records and documents developed for other programs,

such as requirements under FIFRA, provided all requirements of the permit are satisfied.

     

See response to Comment ID 210.001.001.  See response to Comment ID 234.1.001.007 for discussion of potential cost impacts

and the need to hire additional employees.  EPA does not require fees for permit coverage.

 

Comment ID 266-cp.001.011

Author Name: Respess Gary

Organization: North Carolina Cotton Producers Association, Inc.
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If the Agency fails to stand up for its own scientific determinations, then, based on past experiences with the Biological

Opinions of the Services, additional excessive and costly restrictions will be included in the PGP. If such further

restrictions are included in the final permit, EPA should recalculate its economic analysis and re-propose the permit for

public comment. 
 

Response 

Refer to PGP Comment Response ESA Essay.  See also response to Comment ID 234.1.001.007 for discussion of costs and EPA's

economic analysis.

 

Comment ID 268.1.001.010

Author Name: Deschamps Timothy

Organization: Central Massachussetts Mosquito Control Project (CMMCP)

We are concerned with the potential for litigation that would severely strain our shrinking budget. Scarce resources may

have to be diverted to legal defense of mosquito control practices that have saved countless lives over the years with

minimal to no environmental impact. We request that this permit take into consideration the extensive environmental

reviews that have occurred, our limited budgets and the limited available facilities for any in-depth research into

environmental impacts. 
 

Response 

See response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits and regulatory actions.  In developing the PGP, EPA

considered the existing practices conducted by mosquito control program and economic impacts to existing program.  See response

to Comment ID 330.1.001.002. 

 

Comment ID 269.1.001.007

Author Name: Stieren Terry

Organization: Minnesota Pesticide Information & Education

5.  Co-Permitting

 

Along with the issue of submission of NOI's goes the issue of co-permitting contract applicators with their clients. A

contract applicator may have anywhere from 25-100 different customers in a given year, and a decision-making

"operator" may have several different contract applicators over the 5-year life of the permit. Joint and several liabilities

across so many different parties would create a legal nightmare and could easily force bankruptcy among small contract

applicators.
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Response 

See response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits and regulatory actions. See response to Comment ID

279.1.001.004 for discussion of joint and several liabilities.  See response to Comment ID 210.001.001 for discussion of impacts to

Applicators.
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Comment ID 270-cp.001.001

Author Name: Comment Public

Organization:  

After reviewing the NPDES General Permit requirements, I have become extremely concerned on how it will affect the

way we do business within the next year. We are hired by government agencies, homeowners associations, golf

courses, individual homeowners, and other parties within the private sector. With the new regulations, I fear that in an

already stressed economy, at least 50 -75% of individuals will pass on our services due to the increase in cost of

implementing the newly proposed regulations. 
 

Response 

See response to Comment ID 234.1.001.007 for discussion of potential cost impacts and the potential for cost pass-through and

response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators.

 

Comment ID 276.1.001.004

Author Name: Matton Priscilla

Organization: Northeastern Mosquito Control Association (NMCA)

Our membership is concerned, however, with the potential for litigation that would severely strain shrinking budgets at

the state, county, and municipal levels, whereby scarce resources may have to be diverted to legal defense of mosquito

control practices that have saved countless lives over the past 60 years with de minimis environmental impact.

Moreover, in most cases new funding is simply not available. Thus resourcing this mandate will have to come at

expense of core functions and mission for many mosquito control programs. Ironically, this will result in little to no

increase in environmental improvement, since mosquito control programs are already complying with FIFRA

environmental protections to the maximum extent practicable. 
 

Response 

See responses to Comment ID 234.1.001.007 and Comment ID 330.1.001.002,  Also see response to Comment ID 180-cp.001.001

for a discussion of legal issues.

 

Comment ID 279.1.001.008

Author Name: Ferenc Susan

Organization: Chemical Producers & Distributors Association
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CPDA believes the multiple permit planning, performance, recordkeeping, and reporting requirements would

significantly increase the workload of decision-making entities and professional applicators (i.e., operators) during their

busiest times of the year. For instance, operators subject to the NOI requirement have a significant burden of

implementing integrated pest management ("IPM") planning, monitoring, and recordkeeping that are likely to delay time-

sensitive pesticide applications and increase direct costs of pest control and the basic costs of doing business. Contrary

to EPA's expressed expectation of minimal economic impact on covered entities, including small businesses,[FN24] we

believe it is likely there will be many other costly consequences, including delays in crucial pesticide applications,

inadvertent recordkeeping violations, and unwarranted citizen suits filed by those generally opposed to use of

pesticides. This will be especially true if EPA's ongoing ESA consultation with the Services results in stringent

restrictions and performance requirements being added to the draft PGP prior to its finalization. Moreover, the Agency's

estimated annual costs to comply with the PGP apply only to the six unauthorized states and territories where EPA has

NPDES permitting authority for pesticide discharges.[FN25] Furthermore, EPA admits that sufficient data on the number

of entities potentially affected for all unauthorized areas and use patterns were not available, and that "more accurate

information on the number of entities that would be subject to the draft PGP may substantially affect the cost

analysis.[FN26] Thus, the actual nationwide annual cost of compliance with state and federal pesticide NPDES permits

will be considerably more than EPA's likely underestimated costs for the unauthorized portion of the United States.

 

 

[FN24] 75 Fed Reg. 31775, 31784 (June 4, 2010).

[FN25] PGP, Appendix C.

[FN26] Economic Analysis of the Pesticide General Permit (PGP) for Point Source Discharges from the Application of

Pesticides, EPA, May 26, 2010, p. vi. 
 

Response 

Refer to PGP Comment Response ESA Essay.  See also response to Comment ID 330.1.001.002.

 

EPA disagrees that its estimate of costs represents a considerable underestimate of potential costs.  See response to Comment ID

234.1.001.007 for a more detailed discussion of EPA’s economic analysis of the final permit and impacts to small entities. 

 

Comment ID 281.1.001.002

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

On June 8, 2010 at EPA's 2010 Small Business Environmental Conference, U.S. Environmental Protection Agency

Administrator Lisa P. Jackson said 

 

"We are facing the worst economic challenges of any generation since World War

II. The recovery we envision is a recovery focused on Main Street - a recovery that provides economic security through

good wages, affordable health care, and a strong, stable horizon for investing in new businesses, new ideas and new
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workers."

 

"The needs of small business have also factored into the response in the Gulf.  The worst environmental disaster in our

nation's history is also an economic catastrophe for the small business there - the fishers and shrimpers and restaurant

owners who live off the resources of the water."

 

"When it comes to the environmental issues you are here to discuss, small businesses play a critical role as the drivers

of innovation...and these innovations have allowed us to grow our economy and protect our environment."

 

"In the last 30 years, emissions of six dangerous air pollutants that cause smog, acid rain, lead poisoning and more

decreased 54 percent. At the same time, gross domestic product grew by 126 percent.  That means we made huge

reductions in air pollution at the same time that more cars went on the road, more power plants went on line and more

buildings went up.  That kind of progress only happens when innovations are encouraged to take shape and take hold -

and our nation's best innovators come from our small businesses."

 

The Administrator is clearly aware of the importance of small businesses to our nation. The vast majority of professional

aquatic applicators in the United States are small businesses. 
 

Response 

EPA has reduced the paperwork burden to small entities.  See responses to Comment ID 210.001.001 and Comment ID

234.1.001.007.

 

Comment ID 281.1.001.004

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

We believe that this EPA action is a proposed rule just like Multi-Sector General Permit (MSGP) in 2006 was a

proposed rule. That means the NPDESPGP is subject to the Regulatory Flexibility Act (RFA) because it involves rules

of general and future applicability.  The permit is a rule because it is subject to notice and comment therefore the RFA

applies.

 

The Agency states "EPA expects the economic impact on covered entities, including small businesses, to be minimal."

However, EPA apparently has not performed any review under the RFA nor made a certification that the draft permit will

not have a "significant economic impact on a substantial number of small entities" as required by section 605(b) of the

RFA. A failure to certify will leave this rule open to judicial challenge.

 

The Agency assumed that large entities performed the vast majority of aquatic pesticide applications in AK, ID, MA, NH,

NM and OK, we do not believe this to be factual correct. We believe that a lot of small entities are involved in aquatic

applications in these states.
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The vast majority of aquatic weed control treatments are performed by approximately 300 small businesses across the

United States with less than 15 employees on average.  One company owner with only 4 employees believes he will

have to hire one additional full-time employee ($50,000 per year) to comply with the new paperwork burden imposed by

the draft permit.  

 

If the EPA wants to certify that this rule does not have a significant impact on small entities they need to make a

significant change to the annual treatment area thresholds for the four categories to make sure small entities are not

captured by the permit or the agency can simply exempt small entities from the permit. 

 
 

Response 

EPA disagrees with the comment that the Pesticide General Permit (PGP) is a rule.  The PGP is an NPDES general permit. 

 

For the final PGP, the Agency performed an economic impact analysis of the Pesticides General Permit for the purpose of

examining the economic achievability of complying with the technology-based effluent limitations embodied in the permit. Based

on that analysis, EPA expects that there will be minimal burden on entities, including small businesses, covered under the general

permit. EPA asked for additional information during the public notice of the proposed permit.  Based on comments received, EPA

modified the permit to reduce impacts on small entities.  For the final PGP, EPA has concluded that there is not a significant

economic impact on a substantial number of small entities.  A quantitative analysis of impacts is not required for the final PGP,

consistent with EPA guidance regarding RFA certification. See response to Comment ID 234.1.001.007 for discussion of the

potential affected small entities and an overview of the economic analysis. 

 

EPA acknowledges that the majority of entities performing control treatments are small businesses.  In the final permit, EPA has

clarified the Applicators’ responsibilities and reduced the paperwork burden to Applicators.   These changes should alleviate the

concern about the paperwork burden and the need to hire additional employees to meet the conditions in the permit.  See also

response to comment ID 210.001.001 for discussion of requirements in the permit for for-hire applicators. 

  

In the final permit, EPA has also clarified the Decision-makers that are required to submit NOIs.  EPA has revised the annual

treatment area thresholds to address economic impact to small entities.   See Part 1.2.3, Table 1-1 of the permit and the PGP

Comment Response NOI Threshold Essay.   

 

In regard to the commenter’s suggestion to exempt small entities from the permit, EPA notes that the Agency cannot exempt small

entities from the NPDES permit requirements.  An NPDES permit authorizes the discharge of a pollutant or pollutants into a

receiving water under certain conditions.  As a result of the Court’s decision to vacate the 2006 NPDES Pesticides Rule, on October

31, 2011, operators must comply with NPDES permit requirements for discharges to Waters of the United States of biological

pesticides, and of chemical pesticides that leave a residue.  In response to the Court’s decision, EPA proposed a general permit on

June 4, 2010 to cover certain discharges resulting from pesticide applications.  EPA Regional offices and State NPDES authorities

may issue additional general permits or individual permits if needed.

 

As discussed in the Federal Register notice announcing today’s final permit, EPA performed an economic assessment of this
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general permit, including an examination of the economic impact this permit may have on small entities. This economic analysis is

included in the docket for this permit. Based on this assessment, EPA concludes that despite an economic impact on all entities,

including small businesses, this permit will not, if issued have a significant economic impact on a substantial number of small

entities.

 

To estimate the effect of permit requirements on an industry as a whole, EPA’s analysis takes into account previous conditions and

determines how the industry would act in the future to comply with the permit requirements. The baseline for this analysis is full

industry compliance with existing federal and state regulations, and current industry practices or standards that exceed current

regulations to the extent that they can be empirically observed. In addition, a number of laws and associated regulations (including

the National Invasive Species Act; Executive Order 13514; Executive Order 13112; and others) already cover certain discharges

that would be subject to the new permitting regime. The overlap between permit requirements and existing regulations and practices

is discussed at greater length in the Economic Analysis (see Chapter 4, Overlap with Existing Requirements).

 

EPA estimated compliance costs to Operators associated with the technology-based effluent limitations and the administrative and

monitoring conditions. For the cost associated with the technology-base effluent limitations, potentially affected Operators may

incur costs where the requirements represent activities that are not already being implemented by affected Operators (voluntarily or

in compliance with existing pesticide regulations).  EPA used existing information provided by representatives from a number of

the unauthorized states to estimate the extent of current compliance with components of the PGP.  In instances where information

was not available, EPA generally assumes that Operators are not currently implementing the required activities and would therefore

incur incremental costs to comply with the PGP.  For the administrative and monitoring, which includes activities such as maintain

documentation, preparing annual reports, developing pesticide discharge management plan, completing pesticide discharge

evaluation worksheets, and submitting notice of intent, the costs depends on the number of Operators seeking coverage under the

PGP and the applicability of the different requirements.  To estimate these costs, EPA identified the likely level of effort (e.g.,

number of hours associated with performing each activity) and the potential cost of that effort (e.g., average wage rate).    EPA

estimated the total potential annual cost for approximately 35,000 Operators is between $10 million and $11 million.  There is

considerable uncertainty in the assumptions used to estimate the number of potential entities that will obtain permit coverage, and

the incremental costs and therefore these estimates provide illustrative ranges of the costs potentially associated with the PGP rather

than incremental costs incurred by any given Operator.

 

Because the specific entities that may be affected by the PGP are uncertain, evaluating the potential economic impact based on

revenues or sales is not possible.  To evaluate potential economic impacts of this permit, EPA estimated the applicable thresholds

below which average per entity compliance cost could exceed a percentage of annual revenues/sales.  EPA based the analysis on the

average compliance costs reflecting cost to those entities that would incur costs associated with Part 2.2 of the permit and to those

entities that would incur costs associated with basic recordkeeping to err on the side of overestimating potential impacts to small

entities.  For the analysis, EPA assumed over 34,000 entities could be small entities.   EPA used percentages of 1% and 3% of

revenues/sales to characterize the potential for significant impact.  In addition, EPA compared the 1% and 3% of revenues to the

average revenues in municipalities and counties with population of 50,000, 25,000, and 10,000 people for each of the affected areas.

    

 

Base on the analysis conducted, the average cost per entity is less than the 1% and 3% of revenues.  When comparing the 1% and

3% of revenues to the average revenues in municipalities and counties serving population fewer than 10,000, average costs could
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exceed 1% of average revenues for small mosquito control entities in Idaho and New Mexico but would not exceed 3% of average

revenues.  For municipalities and counties serving population greater than 10,000 and fewer than 50,000, average costs could

exceed 1% of revenues for mosquito control entities in Idaho with populations greater than 10,000 and fewer than 25,000.  For the

remaining entities, average costs are not likely to exceed the 1% or 3% of annual revenues.  See Chapter 6 of the Economic

Analysis of the Pesticide General Permit (PGP) for Point Source Discharges from the Application of Pesticides for further

discussion of the small entity analysis.

 

The screening analysis provides some indication of the likelihood of level of impact.  EPA believes that this permit will not, if

issued result in a significant economic impact on potential affected entities, including small entities.  The economic analysis is

available in the docket for this permit.

 

Comment ID 287.1.001.002

Author Name: Spell, Jr. Lester

Organization: Mississippi Department of Agriculture and Commerce

It is also important to highlight the economic cost this draft will impose on permittees.  A large portion of permitted

applicators under this draft will undoubtedly be small businesses.  We are disappointed in EPA's treatment of these

costs, particularly as borne by small businesses.  It seems to us that a better understanding of the full costs is

necessary and that EPA should work with the Small Business Administration and others to ensure these costs have

been adequately considered.  It is important to keep in mind that those agricultural producers who will be required to

seek coverage under the permit will not be able to pass on the costs of compliance with the requirements of the permit.

Agricultural producers do not set the prices for their products as these prices are determined by markets outside of their

control.    
 

Response 

EPA has considered costs for this permit.  See responses to Comment ID 234.1.001.007 and Comment ID 281.1.001.004.  In regard

to the comment about agricultural producers, see response to Comment ID 293.1.001.002.

 

Comment ID 290.1.001.004

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue: The type, size and number of entities that are applying pesticides to U.S. waters.

 

Comment: The AMCA is currently aware of 734 named Mosquito Control Districts in the United States and 1105

agencies of varying sizes that conduct mosquito control operations as part of county or municipality infrastructure. This

data was obtained from AMCA Regional Directors that queried the states within their respective jurisdictions. Named
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districts often have their own taxing authority and budgets usually well in excess of $50,000. Municipal and small county

programs, on the other hand, are often subsumed in other departments within the larger public jurisdiction, with

mosquito control being a collateral duty that might easily be discontinued as a cost saving measure. 
 

Response 

EPA appreciates the commenter’s data contribution regarding mosquito control districts. See response to Comment ID

234.1.001.007 for discussion of EPA’s cost estimates for these and other entities.

 

Comment ID 292.1.001.012

Author Name: Lewis Trent

Organization: PondMedics Incorporated, North Texas Hydrologists, Incorporated

ELIMINATE excessive administrative burdens on the small business.

 

"For Hire" applicators such as our company cannot take on additional administrative burdens. We do not have the

ability to absorb or pass along the cost of the administrative burden caused by the reporting requirements of the PGP. 
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens and impacts to small businesses. In the final permit,

EPA has clarified the requirements and reduced the paperwork burden for certain Operators based on comments received. For

example, for-hire Applicators who are not Decision-makers as defined in Appendix A of the permit are not required to file a Notice

of Intent. This permit requires a basic set of records to be maintained by all Decision-makers and Applicators, as well as separate

requirements depending on the type of Operator (i.e., Applicator, For-Hire Applicators, NOI submitting Decision-maker that is a

small entity and NOI submitting Decision-maker that is a large entity).  Part 7 of the permit sets forth the recordkeeping

requirements for each of these types of Operators.  Operators can rely on records and documents developed for other programs,

such as requirements under FIFRA, provided all requirements of the permit are satisfied.

 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of potential cost impacts and impacts to small entities

 

Comment ID 296.1.001.005

Author Name: Delaney Tom

Organization: Professional Landcare Network (PLANET)

The requirement that every single pesticide application covered by the PGP employ Integrated Pest Management (IPM)
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planning, surveillance, and record-keeping procedures will delay timely pesticide applications and add to the costs of

pest control. Despite the EPA's contention of no anticipated adverse economic impacts from the PGP on pesticide

applicators, we believe the implementation of the PGP will produce many costly consequences, especially for small

businesses. 
 

Response 

See responses to Comment IDs 330.1.001.002 and 234.1.001.007.

 

Comment ID 310.001.001

Author Name: Colby Chuck

Organization: Lake Management Services, Inc.

I own Lake Management Services, Inc., a small business in Defiance, Missouri. We've been in business for 12 years.

We have 2 full time employees and 3 part time employees. This permit as proposed will have a substantial impact on

our business. It may even go so far as to put us OUT of business completely, because over 50% of our revenue comes

from treating nuisance aquatic vegetation. 
 

Response 

EPA has conducted an economic impact analysis to evaluate the costs associated with complying with the final permit.  The

analysis shows minimal burden to Applicators as result of this permit.  See response to Comment ID 234.1.001.007.

 

Comment ID 316.1.001.003

Author Name: Hater Adam

Organization: Jones Fish Hatcheries, Inc.

In conclusion, the proposed permitting process would cost our company a great deal of money and potentially cause us

to lose business. The copious amounts of paperwork would require additional staff and most certainly overwhelm state

officials. There are too many unanswered questions regarding the permitting process and there are bound to be delays.

Any delay in issuing permits could have a negative impact on the lake management industry and with out any definite

protocols in place, this would surely happen. Further review and analysis of this process must be made and the 2011

deadline will not allow this to happen. 
 

Response 

See response to Comment ID 330.1.001.002.
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Comment ID 319.1.001.001

Author Name: Guthrie, Sr. Douglas

Organization: Monmouth County Mosquito Extermination Commission (MCMEC)

For the record, MCMEC embraces an Integrated Pest Management strategy for mosquito control and currently follows

many of the IPM practices identified in the PGP. The Monmouth County Board of Chosen Freeholders has long

recognized the importance of a comprehensive mosquito control program and has provided financial resources to

support our program; however, Monmouth County, like other local governments, faces fiscal challenges that may

require significant budget cuts. As resources are reduced, how well and for how long the MCMEC will be able to

continue a wide range of IPM practices is unknown. Even at our current staffing level, transforming our records and

documents to fit the format and requirements of the PGP and PDMP will shift resources away from mosquito control

operations. Such fiscal and personnel constraints should be considered by USEPA and state regulatory agencies when

finalizing the permit. 
 

Response 

See response to Comment ID 234.1.001.007 for discussion of potential cost and staffing impacts.  Operators can rely on records and

documents developed for other programs, such as requirements under FIFRA, provided all requirements of the permit are satisfied.

The PGP does not require Operators to reformat their records.  

 

Comment ID 323.001.002

Author Name: Mizak Lorraine

Organization: Great Blue Inc.

The new regulations will make our management efforts even more difficult in that we have a small staff of field biologists

(3) and one office manager to carry out the proposed requirements for herbicide applications. In order to meet these

requirements I would need to employ additional field slaff in order lo do the pre and post- moniloring as well as

additional office personnel to handle the record keeping , legal issue and insurance issues that we will likely face. Wilh

our current income the funds are not there lo accommodate an increase in the workforce. And to increase our income

we would need to divide the additional expense among our client base which totals approximately 400 locations. The

additional exposure that the regulations will impose on the herbicide applicator's business by way of penalties and fines

if any slressed organisms are reported following an application will increase our insurance premiums beyond what my

company can afford. Again, an expense passed on lo my clients, most of which will not be able to afford our services.

Therefore it is likely that my business will cease to exist: A business that I worked very hard to develop and grow and

one, which I had hoped, would support me to my retirement. It is what I thought was one of the benefits of living in this

country and having the freedom lo have my own business and one that I feel works in harmony with a developed

country. 
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Response 

EPA acknowledges the commenter's concern regarding burdens to Applicators In the final permit, EPA has clarified the

requirements and reduced the paperwork burden for certain Operators based on the comments received.  For example, for-hire

applicators who are not Decision-makers as defined in Appendix A of the permit are not required to file a Notice of Intent.  This

permit requires a basic set of records to be maintained by all Decision-makers and Applicators, as well as separate requirements

depending on the type of Operator (i.e., Applicator, For-Hire Applicators, NOI submitting Decision-maker that is a small entity and

NOI submitting Decision-maker that is  a large entity).  Part 7 of the permit sets forth the recordkeeping requirements for each of

these types of Operators.  Operators can rely on records and documents developed for other programs, such as requirements under

FIFRA, provided all requirements of the permit are satisfied. See response to Comment ID 210.001.001.  See responses to

Comment IDs 234.1.001.007 for discussion of the costs associated with complying with the final permit and 180-cp.001.001 for

discussion of legal issues.

 

Comment ID 326.1.001.002

Author Name: Schertz Scott

Organization: Schertz Aerial Service Inc

Being a small business, I operate on a minimal staff of 8 people (myself as owner/operator, one ground operations

manager, one maintenance, one operational supervisor, one marketing manager, one financial, one administrative

assistant and one office assistant). With the paperwork that already applies to our business and the regulations we

already follow, I would have to hire additional employees skilled in this area or train my current employees on this topic.

With all of the additional requirements that apply to that, the NPDES permit will increase recordkeeping, planning and

reporting requirements on operators during the busiest time of year. This would be in addition to the government

requirements we already cooperate with, such as the Federal Aviation Administration (FAA), FIFRA, DOT, Hazmat,

OSHA and the Illinois State Department of Agriculture. The NPDES is one more thing that we would have to take care

of during our demanding season. 
 

Response 

See response to Comment ID 210.001.001.

 

Comment ID 329.1.001.003

Author Name: Dickerson B.

Organization:  

The majority of entities conducting pesticide applications are small businesses which employ very few people. The
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typical applicator lacks the financial resources to recruit and retain employees who have the technical expertise to

conduct assessments and submit an appropriately drafted Notice of Intent. The downside to this is that, inevitably,

applicators will find themselves in the position of being either unwilling or unable to meet these requirements and the

application(s) will not be carried out. While the more aggressive members of the environmental movement may see this

as a favorable development, a more reasoned analysis will reveal that his would be an unacceptable result on multiple

levels. The window of opportunity to control an infestation can be extremely narrow and the losses stemming from the

failure to timely address the problem could compromise the very environmental elements the permitting process was

ostensibly enacted to protect. If the doctrine of "unintended consequence" exists anywhere, it is no more viable than

within the scenario we are currently addressing. 

 

We are hopeful that, when the EPA is deciding on their final Permit language, they remain aware of the significant

impact that this new process will have on these small businesses. Along that line, we are confident that the EPA will be

diligent in their efforts to balance the social needs of the proposed Permit with the needs and capabilities of these small

businesses by following the spirit and intent of legislative directives such as the Regulatory Flexibility Act and give all

necessary consideration to the impact this permit process will have on these small entities.   
 

Response 

See response to Comment ID 234.1.001.007.  For discussion of the Regulatory Flexibility Act, see response to Comment ID

281.1.001.004.

 

Comment ID 330.1.001.002

Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)

Despite EPA's contention of no anticipated adverse economic impacts on applicators and decision makers

("operators"), we believe the implementation of EPA's draft NPDES permit, as written, is likely to trigger many costly

unintended consequences. For example, NPDES permit requirements may require the hiring of additional technicians;

delay timely pesticide applications; layer burdensome planning, recordkeeping and reporting requirements on our staff

during the busiest time of the year; and expose professional applicators and land managers to unnecessary legal risks

for citizen suits over potential paper work violations. The permit would necessitate onerous recordkeeping and reporting

requirements that will expose us to legal jeopardy through citizen suits and agency regulatory actions. This agency

action will complicate the process and add to the financial burden of our programs as well as other counties and

municipalities throughout Florida and the nation.

 

Our County can ill afford the financial burden and cumbersome paperwork to comply with another level of federal

bureaucracy to solve a perceived problem that doesn't exist. 
 

Response 
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EPA has developed this general permit with the goal of not causing undue burden to Applicators; of not adversely affecting timely

applications of necessary pesticide treatments; and of not including redundant requirements from those already in effect under

existing laws, regulations, and permits.  EPA has worked with stakeholders to incorporate provisions to accommodate urgent

pesticide application situations, such as flexibility in NOI submissions and delayed implementation for declared emergency pest

situations.  EPA acknowledges the commenter's concern regarding the economic impacts on Operators.  EPA has conducted an

economic impact analysis to evaluate the costs associated with complying with the permit.  Information from the areas where EPA

is the permitting authority indicates that certain entities are already implementing some of the requirements of the PGP.  Other

sources also support this finding.  For example, information from American Mosquito Control Association indicates most mosquito

control districts are already implementing the technology-based effluent limitations in Part 2.2 of the PGP (limits based on

integrated pest management principles).  EPA has clarified in the fact sheet that Operators can rely on records and documents

developed for other programs, such as requirements under FIFRA, provided all requirements of the permit are satisfied.  See

response to Comment ID 218.001.002 for discussion of existing pesticide programs and the PGP. 

 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden to Applicators and small entity Decision-

makers based on comments received.  For example, for-hire Applicators who are not Decision-makers as defined in Appendix A of

the permit are not required to submit NOIs.   EPA has also determined that Decision-makers who apply pesticides to relatively

small areas should not be required to submit NOIs.  See Part III of the fact sheet for a discussion of Decision-makers that are

required to submit an NOI and other recordkeeping and reporting requirements.  Any Decision-maker that is required to submit an

NOI and is a small business as defined by the SBA size standards or is a public entity serving a population 10,000 or fewer, is not

required to develop a Pesticide Discharge Management Plan (PDMP).  Small public entity such as mosquito control district,

irrigation district, or similar pest control district are required to submit NOI, implement Part 2.2 of the permit, perform monitoring,

and perform recordkeeping but not required to develop PDMP or submit annual report, except for those that discharge to waters of

the United States containing NMFS Listed Resources of Concern.  See PGP Comment Response ESA Essay.

 

This permit requires a basic set of records to be maintained by all Decision-makers and Applicators, as well as separate

requirements depending on the type of Operator (i.e., Applicator, For-Hire Applicators, NOI submitting Decision-maker that is a

small entity and NOI submitting Decision-maker that is  a large entity).  Part 7 of the permit sets forth the recordkeeping

requirements for each of these types of Operators.  Please refer to PGP Comment Response Recordkeeping and Reporting Essay.

See response to Comment ID 210.001.001 for discussion of impacts to Applicators.  Based on the analysis, EPA believes the permit

requirements will not impose an unreasonable burden on Operators.  See response to Comment ID 234.1.001.007 and the Economic

Analysis of the Pesticide General Permit (PGP) for Point Source Discharges from the Application of Pesticides.

 

EPA notes it is not the Agency’s intent to stop the use of pesticides or adversely affect applicator’s ability to treat pests that threaten

the economy and public health.  EPA proposed the PGP to cover certain discharges from pesticide applications.  Without this

general permit, pesticide Applicators that discharges into waters of the United States would have to obtain coverage under

individual NPDES permits in order to legally continue applying pesticides to waters of the United States.  EPA also notes that the

Agency has developed this general permit to provide an option for Operators to comply with the Sixth Circuit Court's decision on

January 7, 2009, in which point source discharges from the application of pesticide are required to comply with NPDES

requirements.  If Operators do not feel that permit coverage under the PGP is appropriate for their pesticide applications, they may

apply for individual NPDES permit coverage.
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In regard to the comment about requiring a permit "during the busiest time of the year," EPA notes that the PGP is a general permit

and is structured to either cover certain discharges automatically with no delay (and no NOI submission) or allow coverage for

certain discharges 10 days (or 30 days for discharge to waters of the United States containing NMFS Listed Resources of Concern)

after EPA posts an NOI on the Internet, with certain restrictions.  See Part III of the fact sheet for a discussion of NOI submittal and

the discharge authorization date.    EPA expects that only in rare instances will the Agency exercise its authority to delay

authorization of a discharge beyond that 10 day or 30 day period, and will do so for instances such as when a discharge is identified

as having the potential to cause impacts to water quality, or Federally-listed threatened or endangered species or designated critical

habitat.  On March 3, 2011, EPA requested an extension from April 9, 2011 to October 31, 2011.  On March 28, 2011, the U.S.

Court of Appeals for the Sixth Circuit granted EPA's request for an extension to October 31, 2011.  The extension of the mandate

means that an NPDES permit will not be required until after the mandate issues on October 31, 2011, which EPA believes will be a

less busy time of the year for pesticide applications.   Furthermore, EPA believes the PGP will reduce administrative burden to

Operators by providing an option to applying for an individual NPDES permit.  The PGP will also reduce the Agency's burden to

issue individual NPDES permits and not overwhelm the Agency; EPA expects the PGP will be available for majority of Operators

who need an NPDES permit for discharges from application of pesticides and most will be automatically covered. 

 

Several commenters question the environmental benefit of the PGP.  EPA believes the PGP requirements will result in

environmental benefits and will protect the environment.  EPA expects the PGP to result in: minimizing discharges of pesticides to

the aquatic environment through the implementation of pest management measures to meet the technology-based and water quality-

based effluent limitations, with minimal burden to Operators; more information on adverse effects; and more information reported

on the details of what pesticides are being applied where, when, and in what quantities.  In the absence of site-specific details

concerning areas where the benefits would occur, any attempt to place a monetary value on such benefits can be considered

estimates at best. Thus, although the market and non-market benefits associated with the permits may be substantial, a quantitative

analysis of them would not add to the value of the economic analysis for the PGP.

 

EPA notes the PGP is available only to Operators in areas where EPA is the permitting authority and does not require Operators to

pay permitting fees or receive specific certification to meet the permit requirements.  See Appendix C of the permit for areas

covered under this permit.  NPDES-authorized states may issue a permit that has different requirements from this EPA permit for

similar types of discharges, as long as it satisfies the regulatory requirements of the NPDES program, the CWA, and state law.  To

the extent states are already requiring that Operators implement pesticide management requirements, these requirements may be

able to function as part of a state's NPDES permitting strategy, providing the requirements meet applicable NPDES requirements

(e.g., are as stringent as those imposed under the PGP.) 

 

See response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits and regulatory actions.

 

Comment ID 333.1.001.006

Author Name: Kington Becky

Organization: Montana Weed Control Association (MWCA)

We fear our commercial applicators will be forced out of business if this permit is to be required as it is currently
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proposed. Those applicators have a difficult time obtaining insurance as it is- with increased liability issues and the

increased potential for citizen lawsuits, they may be forced to find another career. In addition, their clientele is not

predetermined, therefore to submit permits for treatment prior to "the call from clients" is not reasonable or practical. 
 

Response 

See response to comment ID 180-cp.001.001 for discussion of citizen lawsuits.  In the final permit, EPA has clarified the

requirements and reduced the paperwork burden to for-hire Applicators who are not Decision-makers based on comments received.

For-hire Applicators who are not Decision-makers as defined in Appendix A of the permit are not required to file a Notice of Intent.

See response to Comment ID 210.001.001.

 

Comment ID 336.1.001.005

Author Name: Moore David

Organization: Southwest Florida Water Management District (SWFWMD)

The District looks forward to working with USEPA to insure that that the PGP be implemented in such a way that will

allow states like Florida, with decades of experience managing invasive aquatic plants and regulatory programs already

in place to address environmental concerns, be allowed to continue the required operations without unnecessarily

increasing administrative, legal or economic burdens on the agencies responsible for implementing and funding these

programs. With our subtropical climate (year-long growing season) and abundance of introduced and rapidly growing

invasive species, Florida has significant aquatic plant management issues. Any actual or perceived negative impacts

resulting from the application of labeled pesticides must be balanced against the well documented negative

environmental, economic, human health and safety impacts caused by the ineffective management of invasive aquatic

plant populations. 
 

Response 

See response to Comment ID 234.1.001.007 for discussion of potential cost impacts and response to Comment ID 180-cp.001.001

for discussion of citizen lawsuits and regulatory actions.  Also, see response to Comment ID 218.001.002 for discussion of existing

pesticide programs.  EPA notes that it is not the Agency's intent to stop the use of pesticides or adversely affect Applicators’ ability

to treat pests and invasive species that threaten the economy and public health.    

 

EPA notes that the PGP is available in those areas where EPA remains the NPDES permitting authority for discharges from the

application of pesticides to or over, including near, Waters of the United States.  NPDES-authorized states issue permits elsewhere

in the United States for these types of discharges.  Appendix C includes a list of those areas where this EPA permit is available

which includes portions of all ten EPA Regions where EPA remains the NPDES permitting authority.    

 

Comment ID 339.1.001.004
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Author Name: Braswell Max

Organization: Arkansas Forestry Association (AFA)

EPA Cannot Redefine Terrestrial Forest Herbicide Use As Point Source Activity With No Analysis Of The Substantial

Economic Impacts 

 

In addition, the PGP's accompanying economic analysis makes no mention of the economic impacts of defining

silvicultural pest control activities as "point sources," other than those included as part of the "forest canopy pest

control" use pattern included in the PGP. It nowhere discusses the widespread and routine terrestrial use of herbicides

as part of forest pest control. The economic analysis EPA has performed with regard to the effects of its proposed PGP

addressed only the four use patterns to be covered under the permit, and does not address at all the economic impact

of requiring individual permits, as all point source pesticide discharges not covered by the PGP must obtain individual

permit coverage. See Economic Analysis of the PGP for Point Source Discharges From the Application of Pesticides, at

10-24 (May 26, 2010); Fact Sheet at 15. 

 

 
 

Response 

See response to Comment ID 565.1.001.008 for a discussion of silvicultural pest control activities.  An economic analysis (EA) was

conducted to evaluate the potential costs associated with complying with the PGP.  The economic analysis for the permit is

available in the docket under Docket ID No. EPA-HQ-OW-2010-0257.  As described in the EA, this is the first time that EPA is

issuing NPDES permits for point source discharges from the application of biological pesticides, and chemical pesticides that leave

a residue into waters of the United States.  Thus, there is some uncertainty in the analysis regarding who will obtain permit

coverage.  Although EPA believes it has captured the majority of potential operators under the four pesticide use patterns in the

PGP; however, there may be some entities that discharge pesticides into Waters of the United States and are not covered by the

PGP.  However, EPA believes that the costs incurred by any additional entities would be similar to the costs incurred by those

similar entities for which EPA has provided cost estimates.  Based on information obtained during the five-year permit cycle, EPA

will adjust these estimated costs, as necessary, for any future permit reissuance.  Although EPA did not specifically discuss

silvicultural pest control activities in the EA, EPA believes that their costs are similar to the costs incurred for similar activities

(e.g., agricultural pest control) for which EPA has provided cost estimates.  Please refer to PGP Comment Response Scope Essay.

 

EPA acknowledges the commenter's concern that the Economic Analysis of the PGP for Point Source Discharges from the

Application of Pesticides does not address the economic impact of requiring individual permits.  The NPDES program relies on two

types of permits: individual and general.  In this action, EPA developed a general permit as an option for Operators to comply with

the Sixth Circuit Court's decision which requires point source discharges to Waters of the United States of biological pesticides, and

of chemical pesticides that leave a residue to comply with NPDES requirements.   Thus the economic impact analysis evaluates the

costs associated with complying with the general permit only.  All point source discharges from application of pesticides not

covered by the PGP must obtain an individual NPDES permit which is specifically tailored for the individual discharger or obtain

coverage under another general permit.  An individual permit must undergo its own public comment process.
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Comment ID 344.1.001.013

Author Name: Kennedy Keith

Organization: Wyoming Crop Improvement Association (WCIA)

Multiple Opportunities for Stacked CWA Violations and Citizen Suits: The various requirements of EPA draft pesticide

NPDES permit create numerous, overlapping opportunities for paper violations to be tacked onto a violation from a

water quality exceedance or observance of an adverse incident. Such additional violations include the requirement for

very timely controlmeasure mitigation, reporting, recordkeeping, PDMP update, and the update of other records and

reports. WCIA is concerned that each of these could be separate violations under the CWA, bringing many multiples of

$37,500 per violation per day penalties and creating a bonanza of paper violation opportunities for activists to file citizen

suits. EPA should eliminate such overlapping or stacked potential violations, or create a tiered approach with warnings

followed by violations. 
 

Response 

See responses to Comment IDs 299.1.001.004, 180-cp.001.001, and 299.1.001.004.

 

Comment ID 345.1.001.001

Author Name: Hayes Williard

Organization: Outdoor Aquatics Pond Management Services, LLC

I urge you and your colleagues at EPA to strongly consider the negative economic, logistical and legal ramifications that

this program will have on my and my fellow pesticide applicator's small businesses. If implemented, as currently written

in the draft permit document, it will have a devastating impact on our livelihoods and, ultimately, on the aquatic

environments that we strive to protect through our business dealings. 
 

Response 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden for certain Operators based on the

comments received.  For-hire Applicators who are not Decision-makers as defined in Appendix A of the permit are not required to

file a Notice of Intent. See response to Comment ID 210.001.001.  For discussion of the costs associated with complying with the

final permit, see response to Comment ID 234.1.001.007.  For discussion of citizen lawsuits and regulatory actions, see response to

Comment ID 180-cp.001.001.

 

Comment ID 345.1.001.002

Author Name: Hayes Williard
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Organization: Outdoor Aquatics Pond Management Services, LLC

I am certified and regulated as a commercial pesticide applicator through the Clemson University Department of

Pesticide Regulation (License No. C0014417) for Category 5 aquatic herbicide applications. I am also permitted by

SCDNR (Commercial Aquaculture Permit No. CAQ-43) for sale and stocking of non-indigenous fish species, in this

case sterile grass carp, for aquatic weed control. I already keep detailed documentation on my activities for these two

regulatory agencies. To add additional paperwork and reporting of my pond management activities would create an

unnecessary burden and cost.

 

Outdoor Aquatics, LLC is a one-man operation. I am the sole owner and operator, providing services to my private pond

clients at their request. All regulatory documentation, reporting and clerical duties are done by me. My operation is small

in comparison to many in the Southeast region, but here in the Upstate of South Carolina I am, to my knowledge, the

only one that offers my array of professional fish pond management services. I limit my services only to private pond

owners in this geographic area of the State. Placing an NPDES permitting requirement upon my pesticide application

work would unnecessarily reduce the time I have to address clients’ needs by maintaining the required paperwork,

submitting pesticide management plans and conducting post-treatment monitoring. This would limit my ability to

expeditiously address the private pond owners’ needs and logistically cripple my work planning. 
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens and impacts to small businesses. In the final permit,

EPA has clarified the requirements and reduced the paperwork burden to for-hire Applicators who are not Decision-makers based

on comments received. For example, for-hire Applicators who are not Decision-makers as defined in Appendix A of the permit are

not required to file a Notice of Intent. EPA has also determined that Decision-makers who apply pesticides to relatively small areas

should not be required to submit NOIs (except for certain Operators that the Agency believes have a significant role in pest control

for public health and environmental protection and should be expected to provide Agency notice of such activities; and except for

discharge to a Tier III water consistent with Part 1.1.2.2 or overlaps with a NMFS listed resource of concern).  See Part III of the

fact sheet for a discussion of Decision-makers that are required to submit an NOI and other recordkeeping and reporting

requirements.  See also the ESA essay.  Any Decision-maker that is required to submit an NOI  and is below the SBA thresholds for

small businesses or is a public entity serving a population of fewer than 10,000, is not required to develop a PDMP.

 

In addition, Operators can rely on records and documents developed for other programs, such as requirements under FIFRA,

provided all requirements of the permit are satisfied. See response to Comment ID 210.001.001.  For discussion of the costs

associated with complying with the final permit, see response to Comment ID 234.1.001.007

 

Comment ID 345.1.001.005

Author Name: Hayes Williard

Organization: Outdoor Aquatics Pond Management Services, LLC

Though my business provides other fish management services (i.e. fish population assessment, basic water quality
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testing, etc.) to my clients, herbicide/algaecide applications and sterile grass carp stockings make up the majority of my

workload and income. In calendar year 2009, Outdoor Aquatics, LLC treated a total of 230.7 acres of private, man-

made impoundments using either herbicides/algaecides or sterile grass carp stockings. Six herbicide

treatments/retreatments were conducted, and 23 private ponds were stocked with sterile grass carp. This amounted to

19% and 57% of my business' total income. In other words, three quarters of my business will be severely and

negatively impacted by implementation of the NPDES program as it is now presented in draft form. Curtailing these

needed goods and activities to my private pond owners through the unnecessary monitoring and reporting of NPDES

will essentially put me out of business.

 

In the Southeast, proper fish pond management to realize maximum productivity and growth of bass, bream and

channel catfish requires management of the pond's water quality to attain these goals. As a fish biologist, I encourage

private pond owners with these objectives to initiate and maintain a liming and fertilization program. To meet their

needs, I sell and apply pond fertilizer and lime. As I read the EPA's draft general permit, these actions would also be

covered and regulated. Last year my fertilizer sales amounted to 4% of my earnings. Though this is small, when added

to the other goods and services that I provide to private pond owners, it is a necessary part of my business. Monitoring

and maintaining documentation to meet general permit requirements would hamper me in my management

responsibilities and possibly take away science-based fish management options to private pond owners.

 

EPA's proposed NPDES PGP for aquatic pesticides will bankrupt my operation and put me out of business in 2011. The

only way I could absorb this economic hit would be to hire additional staff to handle PGP planning, conduct monitoring

and submit regulatory reports to meet your federal regulatory guidelines. I do not generate enough business each year

to support a greater staff than my current level of one (me). My small business annual liability insurance just on myself

is almost $3,000/year. I could not afford to support a greater staff and the insurance costs. I am fearful that the PGP, as

written, will put me at much greater liability for potential lawsuits and, as a result, insurance premiums will likely

increase dramatically. Such action would give me further reason to question whether I could continue operation as

normal. The Obama Administration has lauded itself as being supportive of small businesses, particularly during our

current economic recession. These proposed regulations outlined in the draft NPDES PGP only cripples small

businesses and squelches entrepreneurs from providing goods and services to maintain the well being of our aquatic

environments. 
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens and impacts to small businesses. In the final permit,

EPA has clarified the requirements and reduced the paperwork burden for certain Operators based on the comments received.  For-

hire Applicators who are not Decision-makers as defined in Appendix A of the permit are not required to file a Notice of Intent. See

response to Comment ID 210.001.001.  See response to Comment ID 234.1.001.007 for discussion of costs, impacts to small

entities, and the need to hire additional employees. See response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits

and regulatory actions.

 

The PGP does not cover the discharge of fertilizers, or lime when used as a soil amendment, to Waters of the United States as these

products are not pesticides. EPA has developed an interactive tool to assist operators in determining if they need an NPDES permit

for pesticide applications, if their activities are eligible for coverage under EPA’s general permit, and what is required under the

PGP.  Please see http://cfpub.epa.gov/npdes/pesticides/prtool.cfm for further information.
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Only Operators meeting the eligibility requirements outlined in the PGP may seek coverage under the permit.  If an Operator does

not meet the eligibility provisions described in Part 1.1 of the PGP, the Operator’s point source discharges to Waters of the United

States from the application of pesticides will be in violation of the CWA, unless the Operator has obtained coverage under another

permit or the Clean Water Act exempts these discharges from NPDES permit requirements.  Applications that do not result in

discharges to Waters of the United States do not need permit coverage.  The final PGP, consistent with the permit as proposed,

covers the discharge of pesticides (biological pesticides and chemical pesticides which leave a residue) to Waters of the United

States resulting from the following use patterns: (1) Mosquito and Other Flying Insect Pest Control; (2) Weed and Algae Control;

(3) Animal Pest Control; and (4) Forest Canopy Pest Control. See Part III of the fact sheet for activities covered under the permit. 

 

Comment ID 352.001.002

Author Name: Gornicki Philip

Organization: Responsible Forestry

4. EPA Cannot Redefine Terrestrial Forest Herbicide Use As Point Source Activity With No Analysis Of The Substantial

Economic Impacts 

 

In addition, the PGP's accompanying economic analysis makes no mention of the economic impacts of defining

silvicultural pest control activities as "point sources," other than those included as part of the "forest canopy pest

control" use pattern included in the PGP. It nowhere discusses the widespread and routine terrestrial use of herbicides

as part of forest pest control. The economic analysis EPA has performed with regard to the effects of its proposed PGP

addressed only the four use patterns to be covered under the permit, and does not address at all the economic impact

of requiring individual permits , as all point source pesticide discharges not covered by the PGP must obtain individual

permit coverage. See Economic Analysis of the PGP for Point Source Discharges From the Application of Pesticides ,

at 10-24 (May 26, 2010); Fact Sheet at 15. 

 

To provide certainty to the regulated community, EPA should reinforce and confirm that silvicultural pest control,

including the terrestrial use of herbicides, will continue to be treated as a non-point source activity and not subject to

NPDES permitting requirements. 
 

Response 

See response to Comment ID 339.1.001.004.

 

Comment ID 354-cp.001.002

Author Name: Howser Steven

Organization: Aberdeen-Springfield Canal Company
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Our estimates of cost for adding the unnecessary NPDES General Permits are not finalized as yet, but range from

$40,000 to $60,000 per year. This additional financial burden to comply with redundant and unnecessary regulation

could have detrimental effects on our aquatic vegetation control program as these additional costs would have to be

absorbed within an already dwindling budget. The effect of which would be to decrease our overall effort. If the effective

and efficient delivery of water to lands within our system is adversely affected, the result, at a minimum, would be the

loss of food and fiber. In addition, a decreased effort towards aquatic vegetation control would result in an increased

danger of flooding, loss of jobs, additional water quality issues as mechanical means for vegetation removal are

employed, and additional costs for record-keeping and waterquality monitoring.

 

In summary, the additional burden and potential for adverse effects from the imposition of additional, redundant, and

unnecessary regulation would likely have a devastating effect on Aberdeen-Springfield Canal Company's 100 year-long

history of water delivery to some of the most productive farm land in the United States. 
 

Response 

EPA does not believe that the permit requirements will decrease crop production, and does not intend to impede Applicator’s ability

to apply necessary pesticides. In response to comments, EPA has clarified the requirements and reduced the paperwork burden to

small entities in the final permit. See response to Comment ID 234.1.001.007 for discussion of potential cost impacts and response

to Comment ID 218.001.002 regarding redundancy with existing regulations.

 

Comment ID 357.1.001.001

Author Name: Campbell Michael

Organization: Campbell Aviation, Inc.

During my busy season, I work from sunup to sunset (5:00 am to 10:00 pm) taking care of day-to-day operations of

running a business: ordering chemical and supplies, making sure the mechanics of the aircraft are in proper working

order, loading and fueling the aircraft, doing endless required paperwork, and aerially applying chemical. My wife, who

holds her own job, helps me when possible. Neither of us have the extra hours or knowledge that would be required to

fill out the additional forms (NOI), perform pre- and post-application surveillance of treated areas, keep detailed records

and filing additional end-of-year reports that would be required with the EPA's NPDES permit.

 

Campbell Aviation is a small business with me being the only full-time employee. My wife does the billing and helps me

with the hands-on aspects of the business when she can. For the first time ever, I hired a young man this season to

help me with on-the-ground chores. He is a seasonal, part-time employee and may work a total of 200 hours for me

before the season ends. At my busiest times, I will hire an extra pilot if one can be found. As stated above, I do not have

the time it would take to comply with the extra regulations imposed if the EPA's NPDES Permit for Pesticide

Applications becomes reality. Furthermore, I do not have the resources necessary to hire someone who could

accurately and knowledgeably help me in this area. It would be a seasonal job at that, making it more difficult to find

someone qualified.
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Aerial applicators are constantly being trained in safety aspects to take care of their health and wellbeing, to get enough

rest, to stay hydrated, to focus first on the flying aspect of the job, and to take care of equipment in order to eliminate

drift and enhance chemical applications on target fields. Complying with the proposed EPA regulations for pesticide

applications would be incredibly burdensome and would add undue pressure to my workload. Professional aerial

applicators are skilled pilots, trained to apply chemicals in the safest and efficient way possible, and are not necessarily

skilled in government paperwork. There would be unknown and possibly huge legal risks and fines regarding paper-

work violations. 
 

Response 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden for certain Operators based on the

comments received.  For-hire Applicators who are not Decision-makers as defined in Appendix A of the permit are not required to

file a Notice of Intent.  In addition, Operators can rely on records and documents developed for other programs, such as

requirements under FIFRA, provided all requirements of the permit are satisfied. See response to Comment ID 210.001.001.  For

discussion of citizen lawsuits and regulatory actions, see response to Comment ID 180-cp.001.001.

 

Comment ID 357.1.001.003

Author Name: Campbell Michael

Organization: Campbell Aviation, Inc.

If the EPA's NPDES Permit becomes reality there is no way I could handle the many paper applications it would take to

continue to operate in the Ronan area. This would deplete my business by approximately 25%, a huge loss to a small,

single plane operator in Montana. This does not take into account the applications that would be required in my home

area of Dutton.

 

There are already many state and federal rules and regulations that I must follow to operate my aerial application

business. Adding the NPDES Permit would just be another cumbersome and formidable jungle of paperwork that I can't

possibly wade through while running my business. Plus there are many unanswered questions at this point. Is the EPA

going to hire enough personnel to handle the additional questions and paperwork on its end? Will these new hires be

able to complete the process in a timely manner (within 24 hours) so that I can complete my job in timely manner? What

will the economic loss be to me as a business owner and to the farmers that I am no longer able to service? 
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens and impacts to small businesses. In the final permit,

EPA has clarified the requirements and reduced the paperwork burden for certain Operators based on the comments received.  For

example, for-hire Applicators who are not Decision-makers as defined in Appendix A of the permit are not required to file a Notice

of Intent.  EPA has conducted an economic impact analysis of costs associated with complying with the permit, and found that

impacts to for-hire applicators is likely to be minimal. See response to Comment ID 210.001.001 for a more detailed discussion of

impacts to for-hire applicators, and response to Comment ID 234.1.001.007 for discussion of costs and impacts to small entities.
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Furthermore, EPA believes the PGP will reduce administrative burden to Operators by providing an option to applying for an

individual NPDES permit.  Without this general permit, Operators that discharge into waters of the United States would have to

obtain coverage under individual NPDES permits in order to legally continue applying pesticides to waters of the United States.

Individual NPDES permits generally take longer to obtain and typically are more burdensome than general permits.  The PGP will

also reduce the Agency's burden to issue individual NPDES permits and not overwhelm the Agency; EPA expects the PGP will be

available for majority of Operators who need an NPDES permit for discharges from application of pesticides and most will be

automatically covered.  See response to Comment ID 330.1.001.002.

 

Comment ID 361.1.001.002

Author Name: Brill Jan

Organization: Bayer CropScience

Despite EPA's contention of minimal economic impacts on operators, we agree with CLA that EPA's draft NPDES

pesticide general permit (PGP) will require major revisions to avoid costly unintended consequences. To assure the

affected parties that all possible economic costs are taken into account in EPA's economic assessment, EPA must

release the existing economic assessment which was referenced in the FR Notice. We strongly endorse the

recommended revisions detailed in the comments submitted by AMCA, CLA and RISE. 
 

Response 

See response to Comment ID 234.1.001.007 and responses to comments submitted by AMCA, CLA, and RISE.

 

Comment ID 362.001.002

Author Name: Stewart Tim

Organization: Four Seasons at Chester Condominium

We support clean water initiatives. However, legislation that requires us to pay for aerial mapping, reduces or eliminates

our ability to control algae and other aquatic plants, potentially increases mosquito born diseases and potentially harms

our well water is not in the interest of our retired residents or the community and will have serious negative

consequences on our property values and our costs.   
 

Response 

See response to Comment ID 176.001.001 for discussion of maintaining property values.  EPA acknowledges the commenter’s

concern about administrative burdens, and has clarified the requirements and reduced the paperwork burden to certain Operators in

the final permit. For example, for-hire Applicators who are not Decision-makers as defined in Appendix A of the permit are not
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required to file a Notice of Intent. EPA has also determined that Decision-makers who apply pesticides to relatively small areas

should not be required to submit NOIs (except for certain Operators that the Agency believes have a significant role in pest control

for public health and environmental protection and should be expected to provide Agency notice of such activities; and except for

discharge to a Tier III water consistent with Part 1.1.2.2 or overlaps with a NMFS listed resource of concern).  See Part III of the

fact sheet for a discussion of Decision-makers that are required to submit an NOI and other recordkeeping and reporting

requirements.  See also the ESA essay.  Any Decision-maker that is required to submit an NOI  and is below the SBA thresholds for

small businesses or is a public entity serving a population of fewer than 10,000, is not required to develop a PDMP.

 

Also, EPA notes that the PGP is an NPDES general permit, not legislation. It is not EPA’s intent to stop the use of pesticides or

adversely affect Operators’ ability to treat pests (control algae and other aquatic plants) that threaten the economy and public health.

EPA developed the PGP under the CWA in response to the decision of  the Sixth Circuit Court of Appeals in National Cotton

Council of America v. EPA where the Court found that discharge of biological pesticides, and chemical pesticides that leave a

residue must comply with NPDES requirements.

The final PGP provides a tool for complying with the Court’s decision and covers the discharge of pesticides (biological pesticides

and chemical pesticides which leave a residue) to Waters of the United States resulting from the following use patterns: (1)

Mosquito and Other Flying Insect Pest Control; (2) Weed and Algae Control; (3) Animal Pest Control; and (4) Forest Canopy Pest

Control.

 

Also, EPA notes that the permit does not require aerial mapping.

 

Comment ID 365.1.001.007

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

The monetary fines associated with this permit, and any pesticide and water related activity conducted outside the

benefit of the permit as it is currently written, should be revised to reflect the ability of the regulated community to pay.

The CWA fines are a reflection of the statute's original intention to regulate large industries. One violation of this permit,

or a violation of the CWA for those who are not covered under the permit as it is currently written, would constitute a

significant financial hardship or bankruptcy for most of the general public, small businesses, and family farmers. Even

the largest regulated entities, such as the U.S. Forest Service, would be significantly impacted. For our state and

federal agencies, this would constitute a loss of funding available to benefit our public lands. If our natural resource

agencies, non-governmental organizations, and the general public determine that the risk of violations is too great, then

we may see them choose not to control invasive species. Rather than protecting the environment, the new regulations

resulting from the sixth circuit decision may result in a negative impact to ecological health. 
 

Response 

EPA acknowledges the commenter's concern regarding the fine for permit violation under the CWA.  See responses to Comment

IDs 180-cp.001.001 and 299.1.001.004. 
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Comment ID 366.1.001.001

Author Name: Holick J.

Organization: Teton County Mosquito Abatement

Teton County Mosquito Abatement has several concerns with the proposed PGP.  Our greatest concern with the permit

is the additional cost and time the permitting process will require.  Our program has had several recent budget

reductions and any additional cost at this time will require removing funds from our public health operations.  
 

Response 

See response to Comment ID 234.001.007.

 

Comment ID 373.001.001

Author Name: Unknown Unknown

Organization:  

I am greatly concerned that the new regulations proposed by the EPAï¿½s National Pollutant Discharge Elimination

System Permit (NPDES) Pesticide General Permit (PGP) would negatively impact businesses and consumers.

Specifically, the regulatory burden would limit available applications for consumers, remove necessary tools for

businesses, and increase costs for associations and businesses attempting to protect and improve aquatic resources.

In addition, new regulations would make it more difficult for homeowners around water to maintain property values,

sustain recreational opportunities, maintain flood control capabilities, and protect against unwanted and harmful

vegetation and pests. 
 

Response 

 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden for certain Operators based on comments

received. For example, for-hire Applicators who are not Decision-makers as defined in Appendix A of the permit are not required to

file a Notice of Intent. EPA has also determined that Decision-makers who apply pesticides to relatively small areas should not be

required to submit NOIs (except for certain Operators that the Agency believes have a significant role in pest control for public

health and environmental protection and should be expected to provide Agency notice of such activities; and except for discharge to

a Tier III water consistent with Part 1.1.2.2 or overlaps with a NMFS listed resource of concern).  See Part III of the fact sheet for a

discussion of Decision-makers that are required to submit an NOI and other recordkeeping and reporting requirements. See also the

ESA essay.  Any Decision-maker that is required to submit an NOI  and is below the SBA thresholds for small businesses or is a

public entity serving a population of fewer than 10,000, is not required to develop a PDMP.

 

See response to Comment ID 176.001.001 for discussion of property values, recreational opportunities, flood control capabilities,
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and pest control.  See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to

Comment ID 234.1.001.007 for discussion of costs associated with complying with this general permit.

 

Comment ID 379.1.001.001

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

The overlay of this new type of NPDES regulatory program upon aquatic pesticide use has potential for significant new

costs and labors for our Department (in regulatory and management contexts) that might be difficult to meet, as well as

possibly having similar impacts for many outside parties too.  We are also not sure how much environmental

improvement will result from this new regulatory overlay, in terms of value added or return-on-investment. 
 

Response 

In areas where EPA has permitting authority, EPA believes the PGP requirements will result in environmental benefits and will

protect the environment.  For this general permit, EPA is the permitting authority for the states that have not been authorized by

EPA to issue NPDES permits. Each permitting authority should review their potential permittees and geographic areas and develop

appropriate permits in compliance with the CWA and its implementing NPDES regulations. In addition, states may issue a permit

that has different requirements from this EPA permit for similar types of discharges, as long as it satisfies the regulatory

requirements of the NPDES program, the CWA, and state law. 

 

This permit is written for the many specific areas of the country for which EPA remains the NPDES permitting authority.  This

permit is constructed in such a way that each Region will sign and issue the permit and include in that issuance CWA Section 401

certification language for areas in their Region covered by the permit.  Specifically, this permit provides coverage for certain point

source discharges that occur in areas not covered by an authorized State NPDES permit program and includes specific areas (e.g.,

States, territories, Indian Country lands, or federal facilities) in all ten EPA Regions.  The complete list of areas of geographic

coverage of this permit, along with the NPDES permit numbers are listed in Appendix C of the permit.

 

See response to Comment ID 330.1.001.002 for a discussion of environmental benefits.  See response to Comment ID

234.1.001.007 for discussion of potential cost impacts.  See response to Comment ID 218.001.002 for discussion of existing

pesticide program.  

 

Comment ID 379.1.001.009

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

We urge the EPA to thoroughly consider the economic impacts that will most likely result in the passage of this
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legislation in its current state to include the current regulatory April deadline. In addition, the level of detail required for

the PDMP has the potential to be overly burdensome to smaller applicators that rely on pesticide applications to small

non-contiguous areas, such as stormwater ponds.  
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens and impacts to small Applicators. In the final permit,

EPA has clarified the requirements and reduced the paperwork burden to small entities based on comments received.  See response

to Comment ID 234.1.001.007 for discussion of potential cost impacts and impacts to small entities.

 

For discussion of stormwater ponds, please refer to the PGP Comment Response Scope Essay. . 

 

Comment ID 379.1.001.025

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

We understand that under the Clean Water Act, there are or might be several avenues for citizens to actively comment

upon how NPDES permits are developed, implemented or enforced, and whereby such comments might then elicit or

force follow-up actions by either regulators or the regulated; and that as such, citizens could now have opportunity for

much more involvement in critiquing or questioning aquatic pesticide use than in the past (at least relative to whatever

latitude for citizen involvement is currently available under FIFRA).  This type of enhanced citizen involvement can be a

good thing up to a point, but there's also probably potential here for things to readily go beyond the pale.

 

Citizen environmental organizations (environmental NGOs) might be the entities most likely to avail themselves of these

new CWA-based interaction opportunities, and there is real concern for how some of these groups could use such

opportunity to continue to promote an essentially one-note agenda of "Stop Pesticide Use!" (regardless of the many

benefits achieved via judicious pesticide use, or the typically absent or only de minimis impacts to non-target

organisms).  The aquatic pesticide user community now needs to hear from EPA about if or how such citizen

involvement or activism could now start to come into play.  There might be several avenues for this type of citizen

involvement or activism to unfold, such as:

 

- Might citizens request (or demand?) that EPA or a state water resource regulatory agency (SWRRA) require an

aquatic pesticide user to provide "yet more information" about some topic or issue of most interest to the activists,

possibly going far beyond whatever a pesticide user might have already provided to the regulatory agencies, and a

regulatory agency might then urge or require that the pesticide user actually provide such? (it's this type of demand for

"more information" that in terms of time involvement and dollars spent, or even basic availability of the information

sought, could become crippling for a pesticide user). We would also have some similar concerns here if any regulatory

agency in course of their deliberations might want more information from an aquatic pesticide user than reasonable or

even possible to provide.   

 

-Might citizens allege via administrative channels that EPA or a SWRRA, or an aquatic pesticide user, is not complying
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with some aspect of the general NPDES permit, along with a demand for response or reaction by EPA or a SWRRA to

address such alleged deficiencies? (whereby the regulatory agencies in turn could then pass on a response or reaction

burden to the pesticide user).

 

-We understand that under the Clean Water Act that citizens will have the ability to legally claim or charge via filing

lawsuits that EPA or a SWRRA, or an aquatic pesticide user, is not to an activist's satisfaction observing some feature

of the Clean Water Act, or is allegedly not complying with some aspect of the general NPDES permit, initiated by a

citizen or environmental group filing a Notice of Intent to File Suit (NOITFS) 60 days in advance of their actually filing

the lawsuit.  At a minimum being served with a NOITFS would then seemingly almost immediately set into motion some

legal costs for EPA or a SWRRA, or for an aquatic pesticide user, to then have to start to defend itself, along with the

pesticide user then possibly also having to immediately at least temporarily change some of its operations until the

lawsuit is resolved or cast aside (done out of fear here by an aquatic pesticide user if for nothing else, in a pesticide

user possibly fretting about possibly being "found guilty" in the future).  

 

Such types of citizen intervention might occur at several "choke points" (with some possible examples provided below),

and we need to hear more from EPA for if or how this might actually be:

 

- When an aquatic pesticide user goes to file a Notice of Intent (NOI) to work under a general NPDES permit.

 

- When an aquatic pesticide user goes to report how it is fulfilling any monitoring requirements.

 

- When an aquatic pesticide user goes to report any "adverse incidents" associated with a pesticide application; or

when a pesticide user might be challenged as to why it chose not to report some observed "adverse incidents," in

feeling or believing that such incidents were not related or caused by a pesticide application.

 
 

Response 

EPA acknowledges the commenter's concern regarding citizen involvement in the permitting process.  The PGP is an NPDES

general permit.  EPA published the proposed PGP for public comment on June 4, 2010.  EPA received and reviewed public

comments on the proposed PGP and has revised the PGP, as appropriate, to address the comments.  All eligible discharges will be

authorized between October 31, 2011 and January 12, 2012 without submission of an NOI.  For Decision-makers who discharge

after January 12, 2012, discharges that do not overlap with NMFS Listed Resources are authorized 10 days after EPA posts on the

Internet receipt of a complete and accurate NOI unless EPA places a hold on the authorization.  So, for example, a Decision-maker

discharging in December 2011 that wants to continue discharging after January 12, 2012 is required to submit an NOI on or before

January 2, 2012.  The Agency may place an authorization on hold if the Agency determines, including based on information

provided by others, that the Operator may not be eligible for PGP coverage.  For any discharges after January 12, 2012, any

Decision-maker discharging to Waters of the United States containing NMFS Listed Resources of Concern, as defined in Appendix

A, must submit an NOI at least 30 days before beginning to discharge, with these discharges authorized no earlier than 30 days after

EPA posts on the Internet a receipt of a complete and accurate NOI.  This 30-day timeframe operates similar to the 10-day

timeframe described above but merely provides more time for interested parties to review information prior to EPA authorizing

discharges under the PGP.  This additional timeframe reflects NMFS’ interest in having more time to be able to review NOI
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submissions in areas with NMFS Listed Resources of Concern, as defined in Appendix A.  It is important that the fullest possible

opportunity be given for consideration of any effects that an application may have on listed species.  The permit includes a 30-day

waiting period after submittal of an NOI to provide an opportunity for members of the public to review the NOI.  Also during this

time period, issues can be raised with EPA, who has the authority to deny coverage. See Part III of the fact sheet for discussion of

discharge authorization dates.   EPA expects that the Agency will only exercise its authority to delay authorization of a discharge

beyond the  10 or 30-day period after NOI submittal, for instances such as when a discharge is identified as having the potential to

cause impacts to water quality, or Federally-listed threatened or endangered species or designated critical habitat.

 

Permittees are required to provide the information outlined in the final general permit.  EPA may require an NPDES individual

permit (in accordance with 40 CFR 122.28(b)(3)(ii)) or coverage under an alternative NPDES general permit instead of the PGP.

The regulations also provide that any interested party may petition EPA to take such an action.  The issuance of the individual

permit or alternative NPDES general permit is in accordance with 40 CFR Part 124 and provides for public comment and appeal of

any final permit decision.  The circumstances in which such an action would be taken are set forth at 40 CFR 122.28(b)(3).   

 

Per Part 6.4.1.2 of the permit, reporting of adverse incidents is not required in the following situations:

 

a.	An Operator is aware of facts that indicate that the adverse incident was not related to toxic effects or exposure from the pesticide

application;

b.	An Operator has been notified by EPA, and retains such notification, that the reporting requirement has been waived for this

incident or category of incidents;

c.	An Operator receives information of an adverse incident, but that information is clearly erroneous; or

d.	An adverse incident occurs to pests that are similar in kind to potential target pests identified on the FIFRA label.

 

Information on those adverse incidents that have been reported will be available upon request by the public.  Under the CWA,

citizens may file lawsuits for permit violations.  See response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits and

regulatory actions. 

 

In regard to requiring additional information from Operators, EPA has broad authority for collecting information under Section 308

of the Clean Water Act whenever required to carry out the objective of the Act, including, among other things, for “developing or

assisting in the development of any effluent limitation, or other limitation, prohibition, or effluent standard, pretreatment standard,

or standard of performance under this chapter” and “carrying out Section 402 of the Act.”

 

Comment ID 379.1.001.027

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

- When an aquatic pesticide user goes to file its permit-mandated Annual Report for pesticide use, in terms of the

thoroughness or accuracy of the reported figures.

 

The basic concern above is that under the Clean Water Act, aquatic pesticide users might now become much more
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exposed or vulnerable to citizen intervention of undue or unwarranted nature, undercutting the core functions and

mission of a pesticide user by such regulatory or legal activism adversely affecting the efficacy or cost effectiveness of

pesticide use, thereby detracting from achieving the needed benefits of judicious pesticide use.  A bleak scenario for

aquatic pesticide users in their now having to work under a Clean Water Act regulatory overlay would be their now

possibly being frequently exposed to an unending series of frivolous or nuisance lawsuits, having potential to severely

disrupt or "monkey wrench" an applicator's control operations. What safeguards or restraining measures exist under the

Clean Water Act, or what safeguards or restraining measures might EPA or a SWRRA employ, to help ensure that such

undue or unwarranted "monkey wrenching" doesn't occur?    

 

$$$ costs for aquatic pesticide users in their now having to work under NPDES permits

 

There are significant concerns for how aquatic pesticide users will be able to meet any future new financial costs for

regulatory compliance (for permit-associated administration, plan development, implementation, monitoring, record-

keeping, reporting, etc.).  Admittedly, many of the requirements and associated costs for aquatic pesticide users in now

having to work under this new NPDES permitting overlay are already being met and paid for via existing programs, at

least within the DFW; but nonetheless there will still be new costs (possibly quite substantial) in our having to work

under NPDES permits.  While we understand that state water resource regulatory agencies (SWRRA) might be seeing

some additional federal funding from EPA (via CWA Section 106 funds) to help meet their new regulatory program

costs for permit development, implementation or enforcement (supposedly nationwide maybe >$10 million in federal

funds might be in the pipeline for SWRRAs to use), what new federal funds will EPA be providing to the regulated

community of aquatic pesticide users to also help applicators meet their new operational (permit compliance) costs?

 

Almost all aquatic pesticide applications that are made by state, county or municipal public agencies are done by

entities that won't be seeing any additional or supplemental funding to help meet their new permit compliance costs

(especially given today's tight economy).  In still needing to meet such new permitting costs, they'll have to turn to

diversions or reallocations of the limited operational resources currently available to them to carry out their core

functions and mission (i.e. they'd then have to cannibalize whatever limited resources they presently have available to

conduct their core functions and mission, just for the sake of compliance with a new regulatory program).  For example

within the past year, the Delaware Mosquito Control Section has suffered a significant reduction in staff size due to tight

economic times, which has caused permanent elimination via attrition of several positions that were recently vacated

due to various reasons (effectively being a reduction in force by permanently eliminating vacant positions relatively

quickly after they've been vacated).  The remaining Mosquito Control staff can now barely fulfill their core functions and

mission of protecting the public from myriad mosquito-caused problems, let alone their now possibly soon being

charged to somehow undertake new permit compliance tasks.  The specter for such programmatic cannibalization just

for sake of regulatory compliance also confronts aquatic pesticide use programs in our Wildlife and Fisheries Sections.

 

We are not in concurrence with the EPA's somewhat sanguine statement in Section IV (Economic Impacts of the

Pesticides General Permit) of the Federal Register Notice that "EPA expects the economic impact on covered entities,

including small businesses, to be minimal."  Conversely as stated above, we think that the costs of permit compliance

for aquatic pesticide applicators could be quite significant compared to their current costs for doing business.  While it

might be true that working under a general NPDES permit for most all aquatic pesticide applications would be cheaper

than having to work under a series of individual NPDES permits, our now having to work under any new types of

NPDES permits at all in order to continue to make our pesticide applications will start to incur new costs that we've

never had before, possibly quite substantial. And while many smaller aquatic pesticide users who won't have to file
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NOIs might indeed not encounter many new costs, for those relatively larger applicators who will have to file NOIs, and

then undertake or comply with all that will follow in the manner of new regulatory compliance requirements or

conditions, they will be hit with some considerable new costs.

 
 

Response 

See responses to Comment IDs 330.1.001.002 and 379.1.001.025. 

 

Comment ID 379.1.001.047

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

The additional regulatory overlay in having aquatic pesticide applicators now also adhere to all the requirements and

conditions in this new NPDES permitting program will probably help ensure water quality protection a little bit more

(whereby EPA has now even been heard to say to view their new NPDES regulatory program for aquatic pesticides as

"FIFRA Plus").  However as we earlier said in the General Comments section of our input, from a cost effectiveness

standpoint there's still some serious question as to whether promoting or achieving this slight upward tweaking for water

quality protection is worth all the other associated costs, labors and turmoil for aquatic pesticide users now newly

having to work under NPDES permits too, in addition to their still adhering to FIFRA.  
 

Response 

See response to Comment ID 330.1.001.002.  

 

Comment ID 379.1.001.059

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

4) Opportunity for possibly undue or unwarranted interference with aquatic pesticide use operations by citizen activists.

 

Under the Clean Water Act and in association with NPDES protocols, and also in comparison to what FIFRA allows or

accommodates, there will now be more opportunity for citizen involvement in the what, why, where, when and how for

aquatic pesticide use, which as we said before can be a good thing up to a point.  However, we are now apprehensive

that such new opportunity or latitude could lead to undue or unwarranted interference with aquatic pesticide use, to then

make such use either more costly or burdensome to do, or to detract from the benefits associated with judicious

pesticide use.  In particular, some parties possibly pursuing an overall agenda of "Stop Pesticide Use!" could create

either some mischief or truly severe problems for aquatic pesticide users by always asking for more information than
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what could reasonably be provided, or by administratively challenging through regulatory channels that some aspects of

the general or individual NPDES permits are not being fulfilled or complied with, or by legally filing lawsuits against

aquatic pesticide users (or the regulatory agencies themselves) charging that some permit aspects are not being

fulfilled or complied with.  This latter specter involves our possibly having to face an unending series of frivolous,

nuisance or harassment lawsuits, which immediately upon citizen activists giving 60-day notice of intention to file suit

could start to generate new legal costs for aquatic pesticide users, and also immediately lead (out of fear on the part of

pesticide users for possibly eventually being "found guilty" when faced with such lawsuits) to some reactionary

operational changes that in the long run might not have been wise or warranted.

 
 

Response 

EPA agrees with the commenter that the CWA provides an opportunity for citizen’s to file suit for violations of the PGP.  EPA

notes that CWA section 505 allows any citizen to begin a civil judicial enforcement action on his or her own behalf. In certain

circumstances, citizens may not begin a suit if EPA or the state is diligently prosecuting a civil or criminal judicial action or an

administrative action to obtain a penalty under CWA section 309(g) or a comparable provision of state law. Citizens must also give

EPA, the state, and the alleged violator 60 days’ notice of the alleged violation before beginning a citizen suit.  EPA notes that legal

costs generate by citizen suits are outside the scope of this action.

See also response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits and regulatory actions. 

 

 

Comment ID 380.1.001.007

Author Name: Dely-Stinson Christine

Organization: Indiana Vector Control Association (IVCA)

In conclusion, as President of the Indiana Vector Control Association, I felt it was important to compile a few of the

concerns that have been discussed. Our association feels we are already regulated by the Indiana State Chemist Office

and are already doing some sort of IPM. One concern is the added permitting process the EPA is suggesting may be

the end to some smaller mosquito control programs in Indiana. While we do not object to the protection of the

environment, we do feel we are unfairly being targeted as the source of pesticide applications to waters of our Nation.

As our Nation faces some of the toughest economic times in recent history, now is a difficult time to propose additional

time consuming activities. We have to do more with less: across the State of Indiana our workforce is being cut, our

budgets are shrinking. We are still trying to do what we have always strived to do, which is provide protection to the

public when threats arise to public health. History shows that mosquitoes carry diseases that affect the population of

Indiana. I hope this is kept in mind when the finial permit is drafted. This permit could end some Indiana mosquito

control programs. 
 

Response 

See response to Comment ID 330.1.001.002.  In addition, this comment is a summary of issues addressed in other excerpts from the
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same commenter.  See responses to Comment ID 380.1.001.001 thru Comment ID 380.1.001.006. 

 

Comment ID 382.1.001.002

Author Name: Thomas Rod

Organization: Thomas Helicopters, Inc.

There isn't enough profit in what we do for a living to pay for more regulations and our customers [the farmers] can't

stand an increase in their bill from us. 
 

Response 

See response to Comment ID 234.1.001.007 for discussion of potential cost impacts and the potential for cost pass-through.

 

Comment ID 383.1.001.002

Author Name: Minton Linda

Organization: Florida Agricultural Aviation Association (FAAA)

Most aerial application businesses are small with less than 20 employees. The permitting requirements, alone, would

create a tremendous increase in the workload if a Notice of Intent (NOI) must be submitted before each application.

Requirements to conduct pre- and postapplication surveillance of each treatment area, implement IPM decision on each

application area, keep detailed records, over and above what is already required by FIFRA, submit annual reports to

EPA and any other requirements that must be met in relation to the NOI; will result in the need to hire additional

employees. From the wording of the NPDES Draft, failure to properly meet the clerical requirements of the NOI would

expose professional applicators and land managers to unnecessary legal risks over potential paper-work violations. 
 

Response 

The PGP is structured so that Decision-makers are allowed to submit one NOI for the term of the permit, not prior to each

application.  The NOI form allows Decision-makers to submit changes to previous NOI forms where, for example, coverage for an

additional discharge not included in the original NOI is being requested.  EPA expects these NOI change requests to be submitted

primarily in three instances: (1) coverage for a new or expanded pest management area is being requested, (2) discharge to a Tier 3

water is identified for permit coverage, or (3) discharge to any Waters of the United States with any NMFS Listed Resources of

Concern is being requested.  In these three instances, Decision-makers are required to submit revised NOIs that reflect changes in

the areas and types of activities for which coverage is now required. In the final permit, for-hire Applicators who are not Decision-

makers as defined in Appendix A of the permit are not required to submit NOIs.  See response to Comment ID 210.001.001.  See

responses to Comment ID 180-cp.001.001 for discussion of citizen lawsuit and regulatory action, Comment ID 234.1.001.007

regarding impacts to small businesses, and Comment ID 299.1.001.004 regarding paperwork violations.
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Comment ID 384.1.001.006

Author Name: Craft Joshua

Organization: Florida Farm Bureau Federation

We also ask that the Agency take into account the economic impacts to stakeholders of any proposed action. 
 

Response 

See response to Comment ID 234.1.001.007.

 

Comment ID 390.001.003

Author Name: Mcintyre Macky

Organization: Lake Pro, Inc.

All of our supervisors are licensed by the Texas Department of Agriculture to apply any and all registered aquatic

pesticides. We maintain all of the proper CEU's through the Texas Department of Agriculture to maintain the validity of

these licenses. In accordance with TDA regulations, we track and keep records of every application made daily. All

chemicals are used in accordance with the EPA label provided with each product. We also stay informed on

supplemental labels and label changes that are made. The additional required record keeping that would be imposed by

the current NPDES draft proposal is excessive and will be an extreme financial burden due to the inefficiencies it would

place on our business. 
 

Response 

See responses to Comment ID 210.001.001 and Comment ID 234.1.001.007.  Operators can rely on records and documents

developed for other programs, such as requirements under FIFRA, provided all requirements of the permit are satisfied.

 

Comment ID 390.001.005

Author Name: Mcintyre Macky

Organization: Lake Pro, Inc.

The annual threshold of 20 treated acres in the current draft proposal is an unrealistic expectation that would place an

extreme strain on the operations of our business. The lakes and ponds that we manage average about three surface

acres. We have to treat all of our lakes several times per year, therefore, this would put us over the threshold of 20
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treated acres per year for all of our lakes. We manage over 400 lakes, and if we are required to obtain permits and file a

notice of intent before each treatment it could be devastating to our business. 
 

Response 

In the final permit, for-hire Applicators who are not Decision-makers as defined in Appendix A of the permit are not required to file

a Notice of Intent.  EPA has also determined that Decision-makers who apply pesticides to relatively small areas should not be

required to submit NOIs (except for certain Operators that the Agency believes have a significant role in pest control for public

health and environmental protection and should be expected to provide Agency notice of such activities), unless the discharge is to

a Tier III water or overlaps with a NMFS listed resource of concern.  See Part I of the fact sheet for a discussion of Decision-makers

that are required to submit a NOI.  See also the PGP Comment Response ESA Essay.  See response to Comment ID 210.001.001.

EPA has revised the annual treatment area thresholds based on comments received.  See the PGP Comment Response NOI

Threshold Essay for more information.

 

Comment ID 393.1.001.004

Author Name: Corey Fred

Organization: Tribal Pesticide Program Council (TPPC)

In light of these matters and in fulfillment of the federal government's trust responsibility to Indian tribes, the TPPC

recommends that the EPA conduct an economic impact analysis to identify the time and costs associated with

implementation of the General Permit in Indian country. If such an analysis has been done, however, our Council asks

that the Agency provide us with a copy so that our members and tribes in general can more fully comment on the

economic impact of the Permit on Indian country. 
 

Response 

See response to Comment ID 234.1.001.007 for discussion of potential cost impacts and EPA's economic analysis of the PGP,

which includes potential impacts to Indian country in affected areas.  Where detailed or tribe-specific data were not available for the

analysis, EPA used conservative (i.e., erring on the side of higher costs) assumptions in estimating costs to Tribes.

 

Comment ID 402-cp.001.003

Author Name: Godron J.

Organization:  

This permit will significantly increase the cost of protecting water quality! 
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Response 

See response to Comment ID 234.1.001.007.

 

Comment ID 402.1.001.001

Author Name: Godron J.

Organization:  

I am a small business entrepreneur, owner, and operator and I specialize in lake and pond services. This rule would

greatly increase the regulatory burden on my business. It will add additional layers of recordkeeping, impair the

timeliness of response to needed treatments, and greatly increase my cost of doing business. I have been in this

business since 1997 and currently have 3 full time employees. 
 

Response 

See responses to Comment IDs 210.001.001 and 176.001.001.

 

Comment ID 406.1.001.001

Author Name: Myers Paul

Organization: Applied Aquatic Management,  Inc. (AAM)

It should be evident that AAM is a vital part of Florida's economy and environmental stewardship. We are concerned

that the unnecessary burden of NPDES permitting, required record keeping and monitoring will greatly curtail our

operations resulting in devastating impacts on Florida's native flora and fauna communities, flood control conveyance

systems, agricultural systems, power generation cooling systems, many wetland restoration projects including

everglades restoration and JOBS! Further, AAM has great concern that an exemption for Small Business Entities will

put our business at an extreme competitive disadvantage that will not be able to be overcome. The delay of an NOI,

required record keeping and exposure to citizen suits will greatly reduce our ability to compete in an already small

margin industry. Further, coupled with this issue is having to report all of our customers and that information becoming

readily available to any and all including our competition. This would basically hand our competition all the confidential

business information they need to determine our client base and our costs for plant management at each client's site. It

is easy to recognize the potential negative impact on our business given the current draft NPDES permit. 
 

Response 

See response to Comment ID 234.1.001.007 for discussion of potential cost impacts and response to Comment ID 180-cp.001.001

for discussion of citizen lawsuits and regulatory actions.  In regard to the comment about client base and CBI, Confidential Business
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Information (CBI) may be withheld from the public, but consistent with 40 CFR Part 2, may not be withheld from EPA or the

Services.

 

This permit requires all Decision-makers and Applicators to maintain certain records to help them assess performance of Pest

Management Measures and to document compliance with permit conditions.  Recordkeeping and reporting requirements apply from

the time any authorized Operator begins discharging under this permit.  These requirements are consistent with Federal regulations

at 40 CFR 122.41(j), but have been tailored to more closely reflect the requirements in the PGP.  This permit requires a basic set of

records to be maintained by all Decision-makers and Applicators, as well as separate requirements depending on the type of

Operator (i.e., Applicator, For-Hire Applicators, NOI submitting Decision-maker that is a small entity and NOI submitting

Decision-maker that is  a large entity).  Part 7 of the permit sets forth the recordkeeping requirements for each of these types of

Operators.  Operators can rely on records and documents developed for other programs, such as requirements under FIFRA,

provided all requirements of the permit are satisfied.  

      

EPA has found that it is appropriate and reasonable to require different records for different types of Operators, reasoning that the

recordkeeping responsibilities assigned in the permit reflect the nature of involvement in pesticide application activities for the

Operators described.  In the final PGP, only Decision-makers who are required to submit an NOI and are defined as a large entity in

Appendix A, must submit an annual report to EPA.  For-hire Applicators are not required to submit annual reports. An annual report

form, along with instructions on how to complete it is available in Appendix G.

     

See response to Comment ID 210.001.001 for discussion of impact to Applicators.  EPA notes small entities are not exempt from

obtaining an NPDES permit. All entities need an NPDES permit for point source discharges from the application of pesticides to

Waters of the United States.

 

Comment ID 407.001.001

Author Name: Brence Paul

Organization: Carter County Weed District,  Montana (MT)

Carter County Weed Boards comment on this proposed NPDES would reiterate the position of the Montana Weed

Control Association. We don't think that complicating our job with a permit process will enhance the water quality in the

state of Montana or these United States.A ten day permit doesn't allow us sufficient time to complete some spraying

projects.Furthermore only a statewide permit is feasible in our rural area. 
 

Response 

EPA notes that the PGP lasts for five years rather than ten days, as suggested by the commenter. Rather, the ten day period

referenced in the permit is associated with the minimum of 10 days between submission of an Operator’s Notice of Intent (NOI)

and the date the Operator is authorized to discharge. For further clarification and more details on NOI, NOI approval, and the

duration of the authorization to discharge after the NOI is submitted, see response to Comment ID 333.1.001.008. Also, the permit

applies to the specific entities responsible for the point source discharges covered under the permit.  EPA disagrees the PGP is not
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feasible in rural areas.  The Decision-maker responsible for and with the authority to conduct pest management activities determines

the size of the pest management area.

 

Also, EPA notes that EPA is the permitting authority for the states that have not been authorized by EPA to issue NPDES permits.

Each permitting authority should review their potential permittees and geographic areas and develop appropriate permits in

compliance with the CWA and its implementing NPDES regulations. In addition, states may issue a permit that has different

requirements from this EPA permit for similar types of discharges, as long as it satisfies the regulatory requirements of the NPDES

program, the CWA, and state law. 

 

This permit is written for the many specific areas of the country for which EPA remains the NPDES permitting authority.  This

permit is constructed in such a way that each Region will sign and issue the permit and include in that issuance CWA Section 401

certification language for areas in their Region covered by the permit.  Specifically, this permit provides coverage for certain point

source discharges that occur in areas not covered by an authorized State NPDES permit program and includes specific areas (e.g.,

States, territories, Indian Country lands, or federal facilities) in all ten EPA Regions.  The complete list of areas of geographic

coverage of this permit, along with the NPDES permit numbers are listed in Appendix C of the permit.  States with NPDES

permitting authority, including Montana, may issue a permit that has different requirements from this EPA permit for similar types

of discharges, as long as it satisfies the regulatory requirements of the NPDES program, the CWA, and state law.

 

Comment ID 409.1.001.001

Author Name: Corey Fred

Organization: Tribal Pesticide Program Council (TPPC)

While the TPPC appreciates the circumstances necessitating the EPA to develop a General Permit, our Council is still

concerned about the time and cost of its implementation.

 

To assure compliance with the General Permit, applicators in Indian country will be forced to incur additional time and

costs to address such matters as the implication of pesticide applications on endangered and threatened species.

Without sufficient resources available to address these matters, applicators will likely have to enlist outside experts at a

substantial cost, thereby necessitating them to operate at a lesser profit or even a loss, or force them to pass on the

cost to consumers. Neither option, however, is preferable and creates the risk of running some applicators out of

business, something that many reservations in Indian country can ill afford due to the limited economic opportunities

otherwise available to them.

 

Implementation of the General Permit in Indian country could also become more costly for applicators who exceed or

expect to exceed the thresholds outlined by the EPA for controls concerning mosquito and other flying insects, aquatic

weed and algae, aquatic nuisance animals, or forest canopy pests. Under such circumstances, applicators would be

required to spend additional time and money to submit a Notice of Intent, develop and implement a Pesticide Discharge

Management Plan, and complete records and annual reports. Hence, the price tag of doing business in Indian country

for applicators could climb even higher. 
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Response 

See response to Comment ID 210.001.001 for discussion of impact to Applicators.  See response to Comment ID 234.1.001.007 for

discussion of projected time and cost impacts. See also the PGP Comment Response ESA Essay.

 

Comment ID 409.1.001.004

Author Name: Corey Fred

Organization: Tribal Pesticide Program Council (TPPC)

In light of these matters and in fulfillment of the federal government's trust responsibility to Indian tribes, the TPPC

recommends that the EPA conduct an economic impact analysis to identify the time and costs associated with

implementation of the General Permit in Indian country. If such an analysis has been done, however, our Council asks

that the Agency provide us with a copy so that our members and tribes in general can more fully comment on the

economic impact of the Permit on Indian country. In addition and in relation to economic impacts, the TPPC requests

clarification from the EPA as to who will have oversight of the Permit's implementation and enforcement - i.e., EPA or

tribal personnel tasked with overseeing the NPDES program, tribal pesticide personnel or both. 
 

Response 

See response to Comment ID 234.1.001.007 for discussion of potential cost impacts and EPA’s economic analysis of the PGP,

which includes potential impacts to Indian country in affected areas. Where detailed or tribe-specific data were not available for the

analysis, EPA used conservative (i.e., erring on the side of higher costs) assumptions in estimating costs to Tribes.

 

In regard to the comment about who will have oversight of the permit's implementation and enforcement, the PGP is an NPDES

general permit and does not change the oversight responsibility in the NPDES program.  This permit is written for the many specific

areas of the country for which EPA remains the NPDES permitting authority.  This permit is constructed in such a way that each

Region will sign and issue the permit and include in that issuance CWA Section 401 certification language for areas in their Region

covered by the permit.  Specifically, this permit provides coverage for certain point source discharges that occur in areas not

covered by an authorized State NPDES permit program and includes specific areas (e.g., States, territories, Indian Country lands, or

federal facilities) in all ten EPA Regions.  The complete list of areas of geographic coverage of this permit, along with the NPDES

permit numbers are listed in Appendix C of the permit.

 

Comment ID 409.1.001.005

Author Name: Corey Fred

Organization: Tribal Pesticide Program Council (TPPC)

Apart from the costs of implementing the General Permit in Indian country, the TPPC understands that some of the
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applicators in Indian country will need to submit a Notice of Intent and other documents based on exceeding the

threshold for one of the four activities covered by the General Permit - i.e., mosquito and other flying insect controls,

aquatic weed and algae controls, aquatic nuisance animal controls, and forest canopy pest controls.

 

Such applicators as well as those within state jurisdictions are already overburdened by the regulatory requirements

with which they must comply. Furthermore, implementation of the General Permit will foist upon these applicators a

number of new regulatory requirements for which they are likely unfamiliar, particularly with respect to the Clean Water

Act. This, in turn, will affect the tribal and EPA personnel charged with enforcing compliance of the Permit.

 

As such, based on the newness and complications associated with the General Permit, the TPPC recommends that the

EPA include a set of templates in the Permit's Appendices to help applicators meet their requirements associated with

this Permit. For example, one such template could focus on Notices of Intent, although there are other possible

templates that the Agency could develop. In the end, this is the type of assistance that will help alleviate the burden on

and insure better compliance by both the applicators and regulators working under the requirements of the Permit. 
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens and impacts to Applicators.  Based on comments

received, for-hire Applicators who are not Decision-makers as defined in Appendix A of the permit are no longer required to submit

NOIs, develop PDMP, and submit annual reports. EPA has also determined that, in general, Decision-makers who apply pesticides

to relatively small areas should not be required to submit NOIs.  See Part III of the fact sheet for a discussion of Decision-makers

that are required to submit an NOI.  Any Decision-maker that is required to submit an NOI  and is below the SBA thresholds for

small businesses or is a public entity serving a population of fewer than 10,000, is not required to develop a PDMP.  See Part 7 of

the PGP for recordkeeping and annual reporting requirements for the different types of Operators. To assist operators in complying

with the permit, EPA is making available a Notice of Intent Form, Notice of Termination Form, a Pesticide Discharge Evaluation

Worksheet, Annual Report Template, and Adverse Incident template; see the Appendices of the permit and

www.epa.gov/npdes/pesticides for more information.  Also see response to Comment ID 210.001.001 for a more detailed

discussion of impacts to Applicators.

 

Comment ID 412.1.001.001

Author Name: Reed John

Organization: Reed's Fly-On Farming

The NPDES Permit requirements have the potential to substantially increase my costs, eliminate the potential for small

towns being treated for mosquito borne viruses, and expose me to citizen suits filed solely for the purpose of attempting

to eliminate all pesticide applications in this country. The total impact could be devastating. The complexities in

complying with the permit requirements, including the determination of who is actually required to file for permits,

virtually guarantees that an inadvertent violation on my part is on the horizon. And that violation would not be based on

misapplication, but confusing paperwork. 
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Response 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden for certain Operators based on comments

received. For example, for-hire applicators who are not Decision-makers as defined in Appendix A of the permit are not required to

file a Notice of Intent. EPA has also determined that, in general, Decision-makers who apply pesticides to relatively small areas

should not be required to submit NOIs.  See Part III of the fact sheet for a discussion of Decision-makers that are required to submit

an NOI and other recordkeeping and reporting requirements. See also the ESA essay. Any Decision-maker that is required to submit

an NOI  and is below the SBA thresholds for small businesses or is a public entity serving a population of fewer than 10,000, is not

required to develop a PDMP.

 

See response to Comment ID 210.001.001.  See response to Comment ID 234.1.001.007 for discussion of cost associated with

complying with the PGP.  For discussion on citizen lawsuits and regulatory actions, see response to Comment ID 180-cp.001.001. 

 

EPA has developed an interactive tool to assist operators in determining if they need an NPDES permit for pesticide applications, if

their activities are eligible for coverage under EPA’s general permit, and what is required under the PGP.  Please see

http://cfpub.epa.gov/npdes/pesticides/prtool.cfm for further information.

 

See also response to Comment ID 299.1.001.004 regarding violations.

 

Comment ID 417.001.019

Author Name: Stevenson William

Organization: Lycott Environmental, Inc.

Has the economic impact of this process been explored? There is clearly a benefit to tracking the use of pesticides, but

for the states we operate in that is done via annual reporting and permitting. The increased burden of this will likely

require us to hire at least one or possibly two more employees and pass those costs along to our clients. 
 

Response 

EPA has conducted an economic impact analysis to evaluate the costs associated with complying with the final permit.  See

response to Comment ID 234.1.001.007.  EPA agrees there is a benefit to tracking the use of pesticides and is requiring certain

Decision-makers to report annually.  Operators can rely on records and documents developed for other programs, such as

requirements under FIFRA, provided all requirements of the permit are satisfied.

 

Comment ID 417.001.021

Author Name: Stevenson William

Organization: Lycott Environmental, Inc.
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I sincerely hope that these comments and adjustments to the threshold reporting, preand post monitoring are helpful. I

fear that some of the guidelines here will be very costly to our clients and they will either stop managing their pond or

lakes or find alternatives that are not as controlled, effective or possibly more harmful if they can't afford the increased

burden these guidelines place on the management of lakes and ponds. 
 

Response 

EPA acknowledges the commenter's statements regarding specific sections of the permit (reporting, pre and post monitoring).  See

responses to other excerpts from this commenter in Comment IDs 417.001.001 thru 417.001.020.  In regard to pond and lake

owners, see response to Comment ID 176.001.001.

 

Comment ID 418.1.001.003

Author Name: Kennedy Keith

Organization: Wyoming Ag-Business Association (WABA)

We would differ with the general tone of the economic analysis conducted asa part of the draft PGP, wherein the

agency states: "At this time information is not available to quantify or monetize any beneficial impacts of this permit. [FN

9]accepting this statement as factual, the remaining analysis is thus specious at best. Further, there is no consideration

throughout the analysis of any impact within the areas that will be covered by state issued permits. While realizing that

in the strict construction of the effects of this USEPA draft PGP, there is minimal economic impact in the areas under

jurisdiction of states issuing PDES permits, in reality, as this PGP is to serve as a 'template' for state-issued permits, the

costs are at least in the neighborhood of hundreds of millions of dollars over the five years of the permit [FN 10]

Furthermore, we believe that the estimates in USEPA Economic Analysis are flawed, as the estimates for states similar

to Wyoming (New Mexico and Idaho) are considerably lower that the estimates arrived at in Wyoming. WABA also

wishes to call to your attention that no costs were ass igned to Indian Country, either within Wyoming, or the other 43

states with permit authority.

 

We have ass isted the Wyoming Department of Agriculture (WDA) and Wyoming Department of Environmental Quality

(WYDEQ) in conducting analysis of their implementation and operating costs, and the costs to Wyoming's

operators/applicators of compl iance with the proposed permit. WYDEQ and WDA estimate the costs during the five

years of the state permit to be over $7.06 million dollars. Even the current WDA/WYDEQ estimates are flawed, as no

estimate of the costs of individual permits is made, yet there is an entire county in Wyoming, Teton, with only Tier 3

waters, and this county treats over 30,000 acres in their mosquitoes control program each year.

 

We also believe that failure to obtain a final opinion from U.S. Fish and Wildlife Service (FWS), and the National Marine

Fisheries Service (NMFS)is an actionable flaw in the economkanalysts. Noreascnable.estlmate.of.costs involvedwith

this permit can be made unless the parameters of restrictions due to mitigation of Endangered Species are fully

enumerated. While we believe that the Agency's current 'Bulletins Live'should fulfill operator obligations under ESA, we

cannot support the 'blank check' issued in the draft PGP, for an incomplete consultatlon. 
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[FN 9] Economic Analysis of the Pesticide General Permit (PGP) for Point Source Discharges from the Application of

Pesticides, p. xii

[FN 10] Assuming th at no state has costs lower thanWyom ing. 44' States x $7.065 mil/io n (for 5 yea rs of the PGP)

+$16.443 million t ot al annual \.. costs for USEPA PGP x 5 years (from Economic Analysis of t he PGP, EPA-HQ-OW-

201Q-0257-0151, p. 61)=$393.075 million 
 

Response 

EPA notes that the pesticide general permit (PGP) is not a rule or regulation, and applies only to dischargers in states and territories

where EPA has NPDES permitting authority for pesticide discharges. States with complete NPDES permitting authority, including

Wyoming, may issue a permit that has different requirements from this EPA permit for similar types of discharges, as long as it

satisfies the regulatory requirements of the NPDES program, the CWA, and state law.  .  The PGP, and corresponding economic

analysis, are written for the many specific areas of the country for which EPA remains the NPDES permitting authority.  This

permit is constructed in such a way that each Region will sign and issue the permit and include in that issuance CWA Section 401

certification language for areas in their Region covered by the permit.  Specifically, this permit provides coverage for certain point

source discharges that occur in areas not covered by an authorized State NPDES permit program and includes specific areas (e.g.,

States, territories, Indian Country lands, or federal facilities) in all ten EPA Regions.  The complete list of areas of geographic

coverage of this permit, along with the NPDES permit numbers are listed in Appendix C of the permit. 

     

Furthermore, Wyoming’s economic analysis requirements are based on state-specific regulations and requirements.  Therefore,

EPA did not consider Wyoming in its economic analysis.  In addition, this action is for the development of an NPDES general

permit and thus the economic analysis does not include costs associated with applying for an NPDES individual permit. 

 

In addition, the commenter provides no basis, justification, or alternative unit cost for the estimated $7.06 million compliance costs

for Wyoming during the five year permit.  The commenter suggests that costs to Wyoming should be similar to New Mexico ($2.7

million per year) and Idaho ($4.4 million per year) but provides no basis for the claim that pest control practices and the number and

types of affected entities is similar to New Mexico or Idaho.

 

In regard to the comment that no costs were assigned to Indian Country within the NPDES-authorized states in the economic

analysis, see Section 3 of the Economic Analysis for the Pesticide General Permit (PGP) for Point Source Discharges from the

Application of Pesticides.  Based on GIS data from National Atlas, EPA estimated there are 174 unique Indian reservations in 26

authorized states and included these in the economic analysis.

 

In areas where EPA has permitting authority, EPA believes the PGP requirements will result in environmental benefits.  See

response to Comment ID 330.1.001.002 for a discussion on environmental benefits.   See also the PGP Comment Response ESA

Essay.

 

Comment ID 422-cp.001.004

Author Name: Wiley, Jr. Herschel
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Organization: Sumter County Mosquito Control, Florida

Water sampling could be a costly procedure for mosquito control, as our budgets are already dwindling downward. We

believe that water quality can be managed through proper calibration, maintenance and visual inspections. 
 

Response 

The PGP does not require water sampling.  See response to Comment ID 337.1.001.007 and Part III of the fact sheet for discussion

on monitoring.

 

Comment ID 424.1.001.017

Author Name: Hensley Steven

Organization: USA Rice Federation

C. EPA has Failed to Properly Consider Impacts on Small Entities and has Failed to Comply With the Regulatory

Flexibility Act. 

 

Under the Regulatory Flexibility Act (RFA), whenever an agency is developing a proposed rulemaking, it must prepare a

regulatory flexibility analysis that describes impact of the proposed rule on small entities. 5 U.S.C. § 603. The Draft

Permit meets the definition of a proposed rulemaking under the Administrative Procedure Act because, as a general

permit, it is an "agency statement of general or particular applicability and future effect designed to implement, interpret,

or prescribe law or policy." 5 U.S.C. 551(4). See National Ass'n of Home Builders v. U.S. Army Corps of Engineers, 417

F.3d 1272, 1284-85 (D.C. Cir. 2005) (general permits under section 404 of the CWA are rules under the APA and the

RFA). 

 

The RFA requires EPA to determine if a proposed rule may impose a significant economic impact on a substantial

number of small entities. If the answer to that question is yes, then EPA must prepare a formal analysis of the potential

adverse economic impacts on small entities, participate in a Small Business Advocacy Review Panel (proposed rule

stage), and prepare a Small Entity Compliance Guide (final rule stage). EPA has failed to comply with these obligations.

Instead, EPA asserts in the Draft Permit Federal Register notice that: "EPA expects the economic impact on covered

entities, including small businesses, to be minimal. 75 Fed. Reg. at 31,784. This conclusory statement is not a

certification under the RFA that the Draft Permit will not have a significant economic impact on a substantial number of

small entities. Accordingly, EPA is not in compliance with the RFA. See 5 U.S.C. § 605(b) (requiring such a certification

if the agency believes that the requirements of the RFA do not apply). 

 

Moreover, EPA has no factual basis for making its certification. EPA has admitted in public meetings on the Draft Permit

that it now realizes that its new permit will impose significant regulatory burdens on far more entities than EPA intended

or realized. Many of these entities will meet the definition of small business or small governmental organization under

the RFA. USA Rice believes that EPA could have avoided these unintended consequences had it followed the RFA and

carried out a regulatory flexibility analysis. At a minimum, EPA must carry out that analysis now, and tailor its final

permit to minimize the significant economic impact on small entities. 5 U.S.C. § 604. To achieve this goal, EPA must
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significantly raise the treatment thresholds for submitting an NOI, as discussed above, and revise to permit to allow

reliance on FIFRA, as described below. 
 

Response 

See response to Comment ID 281.1.001.004 for discussion of the RFA and the PGP.  EPA notes that compliance with just the

FIFRA label is inadequate to meet the statutory requirements of the CWA as demonstrated by the 6th Circuit Court’s decision to

vacate EPA’s 2006 Pesticide Rule, which clarified two specific circumstances in which an NPDES permit was not required to apply

pesticides to water provided that the application is consistent with relevant Federal Insecticide, Fungicide and Rodenticide Act

(FIFRA) requirements.  See the PGP Comment Response NOI Threshold Essay for discussion of the annual treatment area

thresholds.  Also, EPA disagrees with commenter’s statement that the new permit will impose burdens on far more entities than

EPA intended or realized.  EPA has estimate the universe of affected entities by the 6th Circuit Court’s decision to be

approximately 365,000, which is the same estimate EPA has used since 2009, well in advance of the draft permit or public

meetings.

 

Comment ID 424.1.001.022

Author Name: Hensley Steven

Organization: USA Rice Federation

To the extent that rice farmers become subject to the Draft Permit - resulting from either unusual circumstances or

should EPA assert any authority over their farm-related activities - EPA must modify the Draft Permit to: 

 

-Comply with the Regulatory Flexibility Act and prepare a regulatory flexibility analysis. 
 

Response 

See response to Comment ID 281.1.001.004 for discussion of the applicability of the Regulatory Flexibility Act to this general

permit, and response to Comment ID 293.1.001.002 for discussion of impacts to farmers.

 

Comment ID 425.001.001

Author Name: Van Buren Mike

Organization: Cavanaugh Lake Association, Michigan (MI)

I would like to register the concerns of our small Cavanaugh Lake association regarding the propose additional layer of

federal governmental overhead for discharge permits for aquatic weed treatment to an already overburdened State of

Michigan permitting process. We like many other small lake association across the state have meager voluntary

collections for weed treatment. In the current year we collected 8K from our members.
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Our current state of Michigan governmental permitting fees of which go towards governmental overhead (we receive no

value added services from the state) are 1,000 dollars each year. The 2010 permits alone was 12.5% of our total

budget for weed treatment. We spent the remaining amount for actual treatment of 10% of the lake mass and we

needed to treat 30%. Adding an additional layer of federal government permitting cost & potential time delay with permit

issuance will add any value to the citizens of our community. 
 

Response 

Please refer to the responses to Comment ID 330.1.001.002 and Comment ID 176.001.001, and the PGP Comment Response NOI

Threshold Essay.

 

EPA notes that the pesticide general permit (PGP) applies only to dischargers in states and territories where EPA has NPDES

permitting authority for pesticide discharges. See Appendix C of the permit for areas covered under this permit.  States with NPDES

permitting authority, including Michigan, may issue a permit that has different requirements from this EPA permit for similar types

of discharges, as long as it satisfies the regulatory requirements of the NPDES program, the CWA, and state law.  

 

Comment ID 425.001.003

Author Name: Van Buren Mike

Organization: Cavanaugh Lake Association, Michigan (MI)

Please understand that the people who manage the small lake associations throughout the country are volunteers and

we do this for the benefit of our communities adding more layers cannot be of an benefit to the average citizen. 
 

Response 

See responses to Comment ID 176.001.001 and Comment ID 330.1.001.002.

 

Comment ID 433.1.001.002

Author Name: Johnson Doug

Organization: Carson Water Subconservancy District (CWSD)

The permitting process should not be so expensive or cumbersome as to restrict the extensive noxious weed

management work being accomplished by the Cooperative Weed Management Areas (CWMAs), conservation districts,

and others. CWMAs and conservation districts operate on shoe-string budgets, are dependent on grants, and could be

severely impacted by the $500 annual fees, additional education/training, monitoring, and documentation/reporting

requirements. County and agency budgets in general have also been greatly impacted by this difficult economy. 
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Response 

There is no annual fee associated with the PGP.  See also response to Comment ID 330.1.001.002. 

 

Comment ID 434.001.006

Author Name: Little Sam

Organization: Jefferson County, Montana (MT)

Many mosquito districts and weed districts have very limited resources and small budgets. Many have personnel on a

quarter time basis. The requirements of section 2.2.1 is far beyond their means. Local governments cannot support the

additional work load or outside expertise that will be necessary. The is a major conflict between what is called a General

Permit and the permits for individuals are the same. The Federal Register states that cost will be reduces. This

statement cannot be true. 
 

Response 

See response to Comment ID 330.1.001.002.

 

 EPA notes it is not the Agency’s intent to stop the use of pesticides or adversely affect Applicator’s ability to treat pests that

threaten the economy and public health.  The Agency has developed this general permit to provide an option for Operators to

comply with the Sixth Circuit Court's decision on January 7, 2009, in which point source discharges from the application of

pesticide are required to comply with NPDES requirements.  Without this general permit, Operators that discharge into waters of

the United States would have to obtain coverage under individual NPDES permits in order to legally continue applying pesticides to

waters of the United States.  Individual NPDES permits generally take longer to obtain and typically are more burdensome than

general permits.

 

In the final permit, EPA has reduced the paperwork burden to small entities that are Decision-makers (below the SBA thresholds for

small businesses or is a public entity serving a population of fewer than 10,000).  For Decision-makers, EPA has clarified who

needs to submit an NOI in the final permit and revised the annual treatment area thresholds to reduce impacts to small entities.  See

Part 1.2.3, Table 1-1 of the permit.  See also the PGP Comment Response NOI Threshold Essay.  EPA expects most small private

entities will not have to submit NOIs. 

 

EPA has also determined that Decision-makers who apply pesticides to relatively small areas should not be required to submit

NOIs.  See Part III of the fact sheet for a discussion of Decision-makers that are required to submit an NOI and other recordkeeping

and reporting requirements.  Any Decision-maker that is required to submit an NOI  and is below the SBA thresholds for small

businesses or is a public entity serving a population of fewer than 10,000, is not required to develop a Pesticide Discharge

Management Plan.  This permit requires a basic set of records to be maintained by all Decision-makers and Applicators, as well as

separate requirements depending on the type of Operator (i.e., Applicator, For-Hire Applicators, NOI submitting Decision-maker
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that is a small entity and NOI submitting Decision-maker that is  a large entity).  Part 7 of the permit sets forth the recordkeeping

requirements for each of these types of Operators.     Based on the analysis, EPA believes the permit requirements will not impose

an unreasonable burden on Operators.  See response to Comment ID 234.1.001.007 and the Economic Analysis of the Pesticide

General Permit (PGP) for Point Source Discharges from the Application of Pesticides.

 

Comment ID 434.001.008

Author Name: Little Sam

Organization: Jefferson County, Montana (MT)

There are many conflicts and ambiguities in the propose regulation. As it is proposed, local governments will not allow

districts to operate. Small commercial applicators must go out of business. Big commercial firms will be forces to charge

excessive prices. Private stakeholders will be unable to properly manage their own land. The result of implementation of

regulation is that it will be ignored. 
 

Response 

EPA acknowledges commenter’s concerns about conflicts, ambiguities, and administrative burdens. See response to Comment ID

330.1.001.002.

 

Comment ID 435.1.001.002

Author Name: Neprash Randy

Organization: Minnesota Cities Stormwater Coalition (MCSC)

The NPDES Industrial General Stormwater Permit program covers a very large number of industrial sites. Recent

permit guidance has made it clear that US EPA considers it almost impossible for state and federal agencies to

administer a permit with so many permittees. State and Federal regulators are moving toward having significant

elements of the Industrial Permit program (inspections, minor enforcement, facility inventory, etc.) administered by MS4

cities.

 

The Pesticide General Permit will cover a significantly larger number of permittees. MCSC wishes to go on record to

state that MS4 cities do not have the capacity to administer any of the elements of the NPDES Pesticide General

Permit. Please provide a statement that US EPA will not pursue moving administrative or other functions under the

NPDES Pesticide Permit program to MS4 cities now or in the future. 
 

Response 

EPA acknowledges the commenter's concern regarding the possibility of MS4s having to identify and regulate pesticide permit
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holders within their jurisdictions.  However, whether an activity is considered an industrial discharge is an issue which is outside the

scope of the issuance of this permit.  Please refer to the PGP Comment Response Scope Essay for further discussion of stormwater

discharges and the PGP.

 

EPA is the NPDES permitting authority for the states that have not been authorized by EPA to issue NPDES permits. Each

permitting authority should review their potential permittees and geographic areas and develop appropriate permits in compliance

with the CWA and its implementing NPDES regulations. In addition, states may issue a permit that has different requirements from

this EPA permit for similar types of discharges, as long as it satisfies the regulatory requirements of the NPDES program, the CWA,

and state law. 

 

Comment ID 436-cp.001.008

Author Name: Lanza Alexi

Organization: Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NDEP)

• NDEP requests more information as to how the EPA's "no economic impact" assessment was reached. 
 

Response 

See response to Comment ID 234.1.001.007.

 

Comment ID 436.1.001.008

Author Name: Lanza Alexi

Organization: Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NDEP)

• NDEP requests more information as to how the EPA's "no economic impact" assessment was reached. 
 

Response 

See response to Comment ID 234.1.001.007.

 

Comment ID 450.1.001.004

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

We believe-outside of the legal questions posed-that the implementation of EPA's draft NPDES permits, as written, will
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most likely trigger many costly unintended consequences. The extensive PGP requirements will layer burdensome

planning, recordkeeping and reporting requirements on operators during the busiest time of the year. It may also delay

timely pesticide applications, impose clerical costs few small aerial applicator companies can afford and expose

professional pilots and land managers to unnecessary legal risks over potential paperwork violations. The PGP would

link many thousands of operators in a web of performance, recordkeeping and reporting requirements that would

expose them to "joint and several" legal jeopardy through citizen suits and agency regulatory actions. 
 

Response 

See responses to Comment ID 330.1.001.002, Comment ID 180-cp.001.001, and Comment ID 279.1.001.004.

 

Comment ID 450.1.001.006

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

For-hire aerial applicators provide an essential service to the pest-control activities of federal, state, municipal and

private organizations, and those services will certainly be affected by the requirements of this general permit. Aerial

applicators often work across the boundaries of several states, where pesticide regulation and enforcement may now

fall under two agencies. This will complicate the process even further for permittees and add to the financial burden of

state and local agencies, municipalities and operators. Our comments suggest improvements and

clarifications that will facilitate our ability to meet the goals of the permit without adversely affecting our ability to treat

the pests that threaten our economy and public health. 
 

Response 

EPA acknowledges the commenter's statements that Operators may need to obtain permits from several states.  EPA is the NPDES

permitting authority for the states that have not been authorized by EPA to issue NPDES permits. Each permitting authority should

review their potential permittees and geographic areas and develop appropriate permits in compliance with the CWA and its

implementing NPDES regulations. In addition, states may issue a permit that has different requirements from this EPA permit for

similar types of discharges, as long as it satisfies the regulatory requirements of the NPDES program, the CWA, and state law.

Thus, Operators are required to obtain NPDES permits to cover discharges of pesticides into Waters of the United States from each

permitting authority (e.g. EPA or a state) authorized to issue NPDES permits in the areas where they discharge.    See also response

to Comment ID 210.001.001.

 

Comment ID 450.1.001.008

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)
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Despite their importance to timely and protective pesticide applications for nonagricultural and agricultural purposes,

most aerial application companies are very small organizations. Our records indicate there are 1,625 aerial application

operators in the U.S. According to a pesticide use survey NAAA conducted in 2004 (attached), there are on average 2.2

operating aircraft per aerial application company. According to the Small Business Administration, the revenue

threshold for a large business under this NAICS code (561710) is $7 million and 50 employees. This threshold is

significantly larger than the average aerial application business, which is about four people (two pilots, a mixer-loader

and an administrative staffer). EPA must consider these statistics and small-business demographics as it finalizes its

draft PGP.

 

There is no doubt that EPA's PGP requirements will affect the aerial application industry and the vital services it

provides to society. NAAA estimates that, at a minimum, approximately 10 percent of the U.S. aerial application industry

will be affected by this draft PGP, and as many as one-third of the U.S. aerial application businesses could be affected

by the draft PGP.[FN6] We urge EPA to seek to minimize the risk of unintended economic and social consequences as

it finalizes this PGP. In our comments, we highlight some of the considerations we believe are most important for small

business relief, such as exemption from NOI submission and IPM and reasonable recordkeeping and reporting

requirements.

 

NAAA has been working with other small businesses and applicator industry representatives and has sought feedback

from legal experts about the effects the draft PGP will have on small aerial application businesses. Concerns have been

registered that the EPA has not properly considered the draft PGP's impacts on small entities, and as a result, has not

complied with the Regulatory Flexibility Act

 

Under the Regulatory Flexibility Act (RFA), whenever EPA is developing a proposed rulemaking it must prepare a

regulatory flexibility analysis that describes impact of the proposed rule on small entities. 5 U.S.C. 603. There appears

to be conclusive evidence that the draft PGP meets the definition of a proposed rulemaking under the Administrative

Procedure Act, because as a general permit, it is an "agency statement of general or particular applicability and future

effect designed to implement, interpret, or prescribe law or policy." 5 U.S.C. 551(4). See National Ass'n of Home

Builders v. U.S. Army Corps of Engineers, 417 F.3d 1272, 1284-85 (D.C. Cir. 2005) (general permits under section 404

of the Clean Water Act are rules under the APA and the RFA).

 

The RFA requires EPA to determine if a proposed rule may impose a significant economic impact on a substantial

number of small entities. If the answer to that question is yes, then EPA must prepare a formal analysis of the potential

adverse economic impacts on small entities, participate in a Small Business Advocacy Review Panel (proposed rule

stage), and prepare a Small Entity Compliance Guide (final rule stage). NAAA has not discovered in the draft PGP and

its supporting documentation that the EPA has conducted such analysis. Instead, in the draft PGP, EPA merely asserts

that: "EPA expects the economic impact on covered entities, including small businesses, to be minimal." This does not

appear to be a certification under the RFA that the draft PGP will not have a significant economic impact on a

substantial number of small entities. Furthermore, it certainly does not align with conclusions we have made after

conducting analyses indicating a large population of small aerial application businesses being significantly negatively

affected by the draft PGP. Accordingly, it appears EPA is not in compliance with the RFA. See 5 U.S.C. 605(b)

(requiring such a certification if the agency believes that the requirements of the RFA do not apply).

 

As EPA has stated in public meetings, the PGP it is proposing will impose significant regulatory burdens on a far

greater number of entities than it intended or realized. Many of these entities will meet the definition of a small business
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or a small governmental organization under the RFA. NAAA requests that, at a minimum, EPA complete a small

business economic certification now and tailor its final PGP to minimize adverse economic impacts on small entities.

Compliance with the requirements of the RFA is subject to judicial review. 5 U.S.C. 611. To achieve this goal, NAAA

believes and requests that the EPA markedly raise the treatment thresholds for submitting a NOI, as discussed later in

these comments, and/or exempt small aerial application businesses from NOI submission, IPM requirements, and the

extensive number of Pesticide Discharge Management Plan (PDMP) requirements outside of an aerial applicator's

realm of expertise and limit them to reasonable calibration, recordkeeping and reporting requirements.  

 

[FN6] Estimate based on the following calculation using NAAA's 2004 Pesticide Use Survey: for forestry, mosquito,

public health, aquatic and right of way applications: ((1,625 x.08) + (1625 x .004) + (1625 x .004) + (1625 x .002) (1625

x .005)) / 1625 = 10% or 154.38 aerial application businesses in the U.S.; for forestry, mosquito, public health, aquatic,

right of way and rice applications ((1,625 x.08) + (1625 x .004) + (1625 x .004) + (1625 x .002) + (1625 x .005) + (1625

x .24) / 1625 = 34% or 544.13 aerial application businesses in the U.S. 
 

Response 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden for certain Operators based on comments

received. For example, for-hire applicators who are not Decision-makers as defined in Appendix A of the permit are not required to

file a Notice of Intent. EPA has also determined that Decision-makers who apply pesticides to relatively small areas should not be

required to submit NOIs (except for certain Operators that the Agency believes have a significant role in pest control for public

health and environmental protection and should be expected to provide Agency notice of such activities; and except for discharge to

a Tier III water consistent with Part 1.1.2.2 or overlaps with a NMFS listed resource of concern).  See Part III of the fact sheet for a

discussion of Decision-makers that are required to submit an NOI and other recordkeeping and reporting requirements.  See also the

ESA essay.  Any Decision-maker that is required to submit an NOI  and is below the SBA thresholds for small businesses or is a

public entity serving a population of fewer than 10,000, is not required to develop a PDMP.

 

See response to Comment ID 210.001.001.  EPA has conducted an economic impact analysis to evaluate the costs associated with

complying with the final permit.  The analysis shows minimal burden to Applicators as result of this permit.  See response to

Comment ID 234.1.001.007 for discussion of this analysis and small businesses.  EPA disagrees with the comment that the PGP is a

rule. See response to Comment ID 281.1.001.004 for discussion on RFA.

 

See also the PGP Comment Response NOI Threshold Essay.

 

Comment ID 451.1.001.008

Author Name: Nieuwenhuis Richard

Organization: New Jersey Farm Bureau

We are very concerned by prospects for third party lawsuits for de minimis infractions that heretofore have not been

subject to prosecution. From our perspective, this represents new regulation that requires a significant amount of time,

all while providing no additional environmental protections. 
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Response 

See response to Comment ID 180-cp.001.001 for discussion of citizen lawsuit and regulatory action.  EPA disagrees that the PGP

will not provide additional environmental protections.  Congress enacted the CWA with distinct objectives, standards, and

requirements.  See response to Comment ID 330.1.001.002 for a discussion of environmental benefits. 

 

Comment ID 453.1.001.003

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

Extremely robust science is involved in registering and reregistering pesticide products under the Federal Insecticide,

Fungicide and Rodenticide Act (FIFRA), and additional CWA requirements and enforcement layers are unwarranted.

Aside from the many professional and safety Standard Operating Procedures (SOPs) NAAA members use, our pilots

also must comply with the performance and recordkeeping requirements of the Federal Aviation Administration (FAA)

and many state and local requirements affecting aerial pesticide applications.

 

We believe-outside of the legal questions posed-that the implementation of EPA's draft NPDES permits, as written, will

most likely trigger many costly unintended consequences. The extensive PGP requirements will layer burdensome

planning, recordkeeping and reporting requirements on operators during the busiest time of the year. It may also delay

timely pesticide applications, impose clerical costs few small aerial applicator companies can afford and expose

professional pilots and land managers to unnecessary legal risks over potential paperwork violations. The PGP would

link many thousands of operators in a web of performance, recordkeeping and reporting requirements that would

expose them to "joint and several" legal jeopardy through citizen suits and agency regulatory actions. 
 

Response 

EPA disagrees CWA requirements are unwarranted.  EPA developed the PGP under the CWA in response to  the decision of  the

Sixth Circuit Court of Appeals in National Cotton Council of America v. EPA. The PGP itself does not impose the requirement

(i.e., does not mandate the requirement) to obtain permit coverage.  The PGP merely provides a tool for complying with the NPDES

requirements.   See response to Comment ID 330.1.001.002.

 

Comment ID 453.1.001.005

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

For-hire aerial applicators provide an essential service to the pest-control activities of federal, state, municipal and
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private organizations, and those services will certainly be affected by the requirements of this general permit. Aerial

applicators often work across the boundaries of several states, where pesticide regulation and enforcement may now

fall under two agencies. This will complicate the process even further for permittees and add to the financial burden of

state and local agencies, municipalities and operators. Our comments suggest improvements and clarifications that will

facilitate our ability to meet the goals of the permit without adversely affecting our ability to treat the pests that threaten

our economy and public health. 
 

Response 

EPA acknowledges the commenter's statements that Operators may need to obtain permits from several states.  EPA is the NPDES

permitting authority for the states that have not been authorized by EPA to issue NPDES permits. Each permitting authority should

review their potential permittees and geographic areas and develop appropriate permits in compliance with the CWA and its

implementing NPDES regulations. In addition, states may issue a permit that has different requirements from this EPA permit for

similar types of discharges, as long as it satisfies the regulatory requirements of the NPDES program, the CWA, and state law.

Thus, Operators are required to obtain NPDES permits to cover discharges of pesticides into Waters of the United States from each

permitting authority (e.g. EPA or a state) authorized to issue NPDES permits in the areas where they discharge.  See response to

Comment ID 210.001.001.

 

Comment ID 453.1.001.007

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

Small Business Considerations & the Regulatory Flexibility Act Despite their importance to timely and protective

pesticide applications for nonagricultural and agricultural purposes, most aerial application companies are very small

organizations. Our records indicate there are 1,625 aerial application operators in the U.S. According to a pesticide use

survey NAAA conducted in 2004 (attached), there are on average 2.2 operating aircraft per aerial application company.

According to the Small Business Administration, the revenue threshold for a large business under this NAICS code

(561710) is $7 million and 50 employees. This threshold is significantly larger than the average aerial application

business, which is about four people (two pilots, a mixer-loader and an administrative staffer). EPA must consider these

statistics and small-business demographics as it finalizes its draft PGP.

 

There is no doubt that EPA's PGP requirements will affect the aerial application industry and the vital services it

provides to society. NAAA estimates that, at a minimum, approximately 10 percent of the U.S. aerial application industry

will be affected by this draft PGP, and as many as one-third of the U.S. aerial application businesses could be affected

by the draft PGP.[FN 6] We urge EPA to seek to minimize the risk of unintended economic and social consequences as

it finalizes this PGP. In our comments, we highlight some of the considerations we believe are most important for small

business relief, such as exemption from NOI submission and IPM and reasonable recordkeeping and reporting

requirements.

 

NAAA has been working with other small businesses and applicator industry representatives and has sought feedback

PGP Responses to Comments Administrative

69910/31/2011 04:04 PM EDT



 

from legal experts about the effects the draft PGP will have on small aerial application businesses. Concerns have been

registered that the EPA has not properly considered the draft PGP's impacts on small entities, and as a result, has not

complied with the Regulatory Flexibility Act

 

Under the Regulatory Flexibility Act (RFA), whenever EPA is developing a proposed rulemaking it must prepare a

regulatory flexibility analysis that describes impact of the proposed rule on small entities. 5 U.S.C. 603. There appears

to be conclusive evidence that the draft PGP meets the definition of a proposed rulemaking under the Administrative

Procedure Act, because as a general permit, it is an "agency statement of general or particular applicability and future

effect designed to implement, interpret, or prescribe law or policy." 5 U.S.C. 551(4). See National Ass'n of Home

Builders v. U.S. Army Corps of Engineers, 417 F.3d 1272, 1284-85 (D.C. Cir. 2005) (general permits under section 404

of the Clean Water Act are rules under the APA and the RFA).

 

The RFA requires EPA to determine if a proposed rule may impose a significant economic impact on a substantial

number of small entities. If the answer to that question is yes, then EPA must prepare a formal analysis of the potential

adverse economic impacts on small entities, participate in a Small Business Advocacy Review Panel (proposed rule

stage), and prepare a Small Entity Compliance Guide (final rule stage). NAAA has not discovered in the draft PGP and

its supporting documentation that the EPA has conducted such analysis. Instead, in the draft PGP, EPA merely asserts

that: "EPA expects the economic impact on covered entities, including small businesses, to be minimal." This does not

appear to be a certification under the RFA that the draft PGP will not have a significant economic impact on a

substantial number of small entities. Furthermore, it certainly does not align with conclusions we have made after

conducting analyses indicating a large population of small aerial application businesses being significantly negatively

affected by the draft PGP. Accordingly, it appears EPA is not in compliance with the RFA. See 5 U.S.C. 605(b)

(requiring such a certification if the agency believes that the requirements of the RFA do not apply).  

 

 

[FN 6] Estimate based on the following calculation using NAAA's 2004 Pesticide Use Survey: for forestry, mosquito,

public health, aquatic and right of way applications: ((1,625 x.08) + (1625 x .004) + (1625 x .004) + (1625 x .002) (1625

x .005)) / 1625 = 10% or 154.38 aerial application businesses in the U.S.; for forestry, mosquito, public health, aquatic,

right of way and rice applications ((1,625 x.08) + (1625 x .004) + (1625 x .004) + (1625 x .002) + (1625 x .005) + (1625

x .24) / 1625 = 34% or 544.13 aerial application businesses in the U.S. 
 

Response 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden for certain Operators based on comments

received. For example, for-hire applicators who are not Decision-makers as defined in Appendix A of the permit are not required to

file a Notice of Intent. EPA has also determined that, in general, Decision-makers who apply pesticides to relatively small areas

should not be required to submit NOIs.  See Part III of the fact sheet for a discussion of Decision-makers that are required to submit

an NOI and other recordkeeping and reporting requirements.  See also the ESA essay.  Any Decision-maker that is required to

submit an NOI  and is below the SBA thresholds for small businesses or is a public entity serving a population of fewer than

10,000, is not required to develop a PDMP.

 

See response to Comment ID 210.001.001.  EPA has conducted an economic impact analysis to evaluate the costs associated with

complying with the final permit.  The analysis shows minimal burden to Operators as result of this permit.  See response to
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Comment ID 234.1.001.007.  See response to Comment ID 281.1.001.004 for discussion on RFA.

 

Comment ID 453.1.001.022

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

3. The average aerial application business is made up of about four people (two pilots/mechanics, a mixer/loader, and

an administrative assistant). Despite this small size, these companies may have 100 or more individual customers.

Having to assemble the information to file a proper NOI, and then concurrently keep records throughout the season to

meet the PGP recordkeeping requirements for NOI submitters would likely require pilots to hire additional employees for

recordkeeping, collection and interpretation of technical data (as well as lawyers if such decisions and records are

challenged by third-party entities). Flight insurance for aerial applicators is already expensive; underwriters might decide

not to cover the applicators at all because of the markedly increased liability to which the NOI will subject the applicator.

EPA must consider these statistics and small-business demographics as it finalizes its draft PGP. There is no doubt that

EPA's PGP requirements will affect the aerial application industry and the vital services it provides to society. We urge

EPA to minimize the risk of unintended economic and social consequences of the PGP by exempting aerial applicators

from NOI submission and IPM and implementing reasonable recordkeeping and reporting requirements instead. 
 

Response 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden certain Operators based on comments

received. For example, for-hire applicators who are not Decision-makers as defined in Appendix A of the permit are not required to

file a Notice of Intent. EPA has also determined that, in general, Decision-makers who apply pesticides to relatively small areas

should not be required to submit NOIs.  See Part III of the fact sheet for a discussion of Decision-makers that are required to submit

an NOI, integrated pest management principles, recordkeeping, and reporting requirements.  See also the ESA essay.  Any

Decision-maker that is required to submit an NOI  and is below the SBA thresholds for small businesses or is a public entity serving

a population of fewer than 10,000, is not required to develop a PDMP.  Also see responses to Comment ID 210.001.001 and

Comment ID 180-cp.001.001.

 

Comment ID 456.1.001.007

Author Name: Latham Mark

Organization: Manatee County Mosquito Control District (MCD),  Manatee County, Palmetto,  Florida (FL)

General Comment 3 - Cost: Section IV, Economic Impacts of the Pesticide General Permit within the Federal Register

Notice page 31784, 2nd paragraph states "(the) EPA expects the economic impact of the covered entities, including

small business, to be minimal". By and large, this will be a generally true statement assuming that the Draft Pesticide

General Permit as currently proposed by the EPA remains largely unchanged or unmodified particularly as related to

ambient water quality monitoring. As currently proposed, the EPA does not mandate the need for MCDs to sample and
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chemically analyze water samples after each mosquito larvicide/adulticide application. For many scientific and common

sense reasons, this is a very appropriate decision by the EPA. If the EPA had required such water samples to be

collected and analyzed, the costs for performing such efforts would have been monumental and impossible to fund

given the Manatee County MCD's current budget. For example, it is conservatively estimated that the Manatee County

MCD performs between 16,000 and 20,000 individual chemical applications per year (this includes both aerial and

ground adulticide missions plus all aerial, ground and hand larvicide applications). If the Manatee County MCD were

required to sample and quantitatively measure chemical residue concentrations at all of these locations subsequent to

spray missions, the cost of such analysis alone would be approximately $800,000 to $1,000,000. Additional costs would

be found with water sample collection requiring at least 3-4 additional FT staff at a cost of $172,000 to 229,000 (salary

of $35,000/year + benefits of $22,300/year). If water sample collection and analysis had been required in the Draft PGP,

the overall cost to the Manatee County MCD could easily exceed $1.2 million resulting in our need to increase tax rates

at least 35-40% in order to deliver the same level of funding and public services. Fortunately the EPA has decided to

accept TBEL and WQBEL water quality analysis in lieu of ambient water quality analysis in the Draft PGP. The Manatee

County MCD feels this is scientifically reasonable, financially prudent and an absolute necessity for the vitality of this

MCD plus virtually every other MCD in the US. If for some reason the EPA decides to change or modify the ambient

water quality monitoring provisions of the Draft PGP, the Manatee County MCD respectfully requests that the EPA then

provide additional Federal money to the affected parties, including State, County and local MCDs that will be financially

impacted by this Federally-mandated decision. 
 

Response 

EPA agrees that water quality monitoring is not a feasible requirement. EPA considered requiring ambient water quality

monitoring.  However EPA determined that it was infeasible for the following reasons: 

 

1) Uncertainty:   Ambient water quality monitoring would generally not be able to distinguish whether the results were from the

pesticide application for which monitoring is being performed, or some other upstream source.

 

2) Lack of applicable measurable standards:  Federal pesticide-specific ambient water quality criteria do not exist at this time for the

vast majority of constituents in the products authorized for use under this PGP.

 

3) Safety and Accessibility: Pesticides, particularly those used for mosquito control and forestry pest control, are often applied over

waterbodies in remote areas, hazardous terrain, and swamps that are either inaccessible or pose safety risks for the collection of

samples. 

 

4) Difficulty of residue sampling for chemical pesticides:  For chemical pesticides, the “pollutant” regulated by the PGP is the

residue that remains after the pesticide has completed its activity, and it is this residue that would be the subject of any water quality

monitoring requirement.  However, the point at which only “residue” remains is not practically discernable at this time for all

pesticides. 

 

5)  Usefulness of data:  Some states have questioned the value of ambient water quality monitoring data obtained from state

permitting programs.  The data generally showed that water quality impacts were not occurring, and one state even discontinued the

requirement in revisions of its state permit. 
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Given the infeasibility of requiring ambient water quality data to demonstrate permit compliance, EPA has determined that there are

suitable alternative monitoring activities to determine permit compliance, other than ambient water quality monitoring, for this

permit.

 

Comment ID 464.1.001.019

Author Name: Markowski Daniel

Organization: Vector Disease Control,  Inc. (VDCI)

Perhaps our greatest concern is that, additional costs and resources may have to be diverted to legal defense of vector

management practices that have provided for an improved quality of life for countless individuals with minimal to no

documented environmental impact. We request that the final permit take into consideration the extensive environmental

reviews that have occurred over the last century of mosquito control and the limited budgets and facilities for indepth

research into previously undocumented environmental impacts. 
 

Response 

EPA notes it is not the Agency’s intent to stop the use of pesticides or adversely affect applicator’s ability to treat pests that threaten

the economy and public health.  EPA proposed the PGP to cover certain discharges from pesticide applications.  Without this

general permit, pesticide Applicators that discharges into waters of the United States would have to obtain coverage under

individual NPDES permits in order to legally continue applying pesticides to waters of the United States.  EPA also notes that the

Agency has developed this general permit to provide an option for Operators to comply with the Sixth Circuit Court's decision on

January 7, 2009, in which point source discharges from the application of pesticide are required to comply with NPDES

requirements.  If Operators do not feel that permit coverage under the PGP is appropriate for their pesticide applications, they may

apply for individual NPDES permit coverage.

 

See response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits and regulatory actions.  In developing the PGP, EPA

considered the existing practices conducted by mosquito control program and economic impacts to existing programs. 

 

 

Comment ID 478.1.001.002

Author Name: Stieren Terry

Organization: Minnesota Agricultural Aircraft Association (MAAA)

Additionally, EPA has stated that it, " "expects the economic impact on covered entities, including small businesses, to

be minimal." However, EPA apparently has not performed any review under the RFA nor made a certification that the

draft permit will not have a "significant economic impact on a substantial number of small entities" as required by
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section 605(b) of the RFA. We believe the EPA has erred in stating that there will be little or no economic impact on the

permittees under this rule and urge further research into this assumption. 
 

Response 

See response to Comment ID 281.1.001.004 for a discussion of the applicability of the Regulatory Flexibility Act to this general

permit, and response to Comment ID 234.1.001.007 for a discussion of potential impacts to small entities.

 

Comment ID 478.1.001.006

Author Name: Stieren Terry

Organization: Minnesota Agricultural Aircraft Association (MAAA)

In addition, if applicators are required to perform all of the functions required of NOI filers, this would pose an

unreasonable burden on aerial applicators in the state of Minnesota. The great majority of these applicators are small

businesses with 1-2 full-time employees. Keeping track of IPM plans, Pesticide Discharge Management Plans and

Annual Reports for what could amount to 100's of customers would most certainly cause an unreasonable economic

and workload burden. 
 

Response 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden certain Operators based on comments

received. For example, for-hire applicators who are not Decision-makers as defined in Appendix A of the permit are not required to

file a Notice of Intent. See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to

Comment ID 234.1.001.007 for discussion of costs and impacts to small entities.

 

Comment ID 481.1.001.001

Author Name: Snyder Rodney

Organization: Pesticide Policy Coalition

The PGP is EPA's initial response to the 6th Circuit Court of Appeal's February 2009 decision to vacate EPA's 2006 rule

(71 FR 68483; 11/27/2006) that currently exempts from NPDES permitting pesticide applications made to or over,

including near, waters of the U.S. according to label requirements of the Federal Insecticide, Fungicide and Rodenticide

Act (FIFRA). When the 2-year stay of this decision ends in April 2011, compliance with the PGP would add numerous

new planning, performance, recordkeeping and reporting requirements to the workload of professional applicators and

decision-making organizations (operators) during their busiest times of the year. Coupled to these requirements will be

the keen awareness that there is no phase-in period or safe harbor while operators sort out the new responsibilities.

Instead there could be multiple Clean Water Act (CWA) enforcement risks and/or third-party legal action for what may
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be simple paperwork errors resulting from unfamiliarity or confusion with the new deadlines and compliance

requirements. 
 

Response 

See response to Comment ID 330.1.001.002.
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Comment ID 481.1.001.011

Author Name: Snyder Rodney

Organization: Pesticide Policy Coalition

In its economic analysis, EPA concludes that the economic impact on covered entities, including small businesses,

would be minimal. (75 FR 31775, at p. 31784) We are concerned that potentially severe and costly ESA restrictions will

find their way into the NPDES permit prior to finalization. If so, the PPC believes that EPA must repeat its economic

analysis and then re-propose for public comment the permit in which those ESA restrictions occur. 
 

Response 

Refer to PGP Comment Response ESA Essay.

 

Comment ID 485.1.001.001

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

Cygnet Enterprises Inc is a national distributor of products used in aquatic plant management activities. Cygnet has

locations in Michigan, Indiana, Pennsylvania, North Carolina, Idaho, California and Washington.

 

We are concerned that the proposed NPDES regulations will serve to increase the administrative and financial burdens

placed on the lake management professionals that now strive to preserve, protect, and if possible, to improve the

aquatic resources of various States. Many of these companies are categorized as small business concerns by definition

of the Small Business Administration. These same companies are contracted by small entity concerns. Consideration of

exempting NGO's and other nonprofit entities is recommended. These small businesses and small entities cannot be

expected to shoulder the substantial burdens of this permit system.

 

In addition, larger business concerns involved in lake management activities are already regulated by state

Departments of Agriculture, Departments of Environmental Quality, Departments of Natural Resources, Fish and

Wildlife Services, the FIFRA label and the U.S. EPA. These companies already expend substantial resources towards

regulatory compliance and may create a competitive disadvantage. All business should share equal regulatory burden

no matter the size of the business, however that regulatory burden should be of pertinent non duplicative requirements.

Creating yet another layer of permitting and regulation will do nothing to further protect public health or the natural

resource but will certainly add to the cost of doing business in all sectors of the industry. Businesses large and small are

the backbone of the U.S. economy, and in these uncertain times more than ever, should be allowed to go about the

work for which they are educated, trained, certified and regulated.
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Response 

EPA acknowledges the commenter's concern regarding burdens to Applicators.  See response to Comment ID 210.001.001. 

 

In regard to the commenter's suggestion to exempt NGO's and other nonprofit entities from the permit requirements, EPA notes that

as a result of the Sixth Circuit Court's decision on January 7, 2009, any point source discharges from the application of pesticides

are required to comply with  NPDES requirements.   The Agency cannot exempt entities from the NPDES permit requirements.

The NPDES program requires permits for the point source discharge of a pollutant or pollutants  from any "point source" into

"waters of the United States."

 

EPA acknowledges the commenter's concern that the PGP will create duplicative regulation.  See response to Comment ID

218.001.002. 

 

EPA has conducted an economic impact analysis to evaluate the costs associated with complying with the final permit. See response

to Comment ID 281.1.001.004. 

 

Comment ID 485.1.001.005

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

We believe that this EPA action is subject to the Regulatory Flexibility Act and that despite the Agency's assertion to the

contrary this permit will have a major economic impact on small entities. The EPA states "EPA expects the economic

impact on covered entities, including small businesses, to be minimal." They reached this flawed conclusion because

the Agency assumed that large entities performed the vast majority of aquatic pesticide applications in AK, ID, MA, NH,

NM and OK; but the EPA did not provide a certification that the NPDES PGP will not have a significant economic impact

on a substantial number of small entities. 

 

The vast majority of aquatic weed control treatments are performed by approximately 300 small businesses across the

United States with less than 15 employees on average. One company owner with only 4 employees believes he will

have to hire one additional fulltime employee ($50,000 per year) to comply with the new paperwork burden imposed by

the draft permit. 
 

Response 

See response to Comment ID 281.1.001.004. 

 

Comment ID 487.1.001.004

Author Name: Fitch Matt
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Organization: Texas Agricultural Aviation Association (TAAA)

The proposed rule would likely impose severe economic and compliance challenges if aerial applicators are required to

comply with the portions of EPA's NPDES permit that are rightfully the client decision-making organizations'

responsibility. Those onerous parts would result if applicators were required to submit a Notice of Intent (NOI), such as

to have to conduct pre- and post-application surveillance of each treatment area, implement IPM decisions on each

application area, keep very detailed records, and submit annual reports to EPA. 
 

Response 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden for certain Operators based on comments

received. For example, for-hire applicators who are not Decision-makers as defined in Appendix A of the permit are not required to

file a Notice of Intent.  This permit requires a basic set of records to be maintained by all Decision-makers and Applicators, as well

as separate requirements depending on the type of Operator (i.e., Applicator, For-Hire Applicators, NOI submitting Decision-maker

that is a small entity and NOI submitting Decision-maker that is  a large entity).  Part 7 of the permit sets forth the recordkeeping

requirements for each of these types of Operators.  Operators can rely on records and documents developed for other programs,

such as requirements under FIFRA, provided all requirements of the permit are satisfied.

 

Part 2.2 of the PGP requires Decision-makers that are required to submit a Notice of Intent (NOI) to identify the pest problem,

implement effective and efficient pest management options, and adhere to certain pesticide use provisions. Decision-makers are

required to perform each of these permit conditions prior to the first pesticide application covered under this permit and at least

once each calendar year thereafter.  These additional technology-based effluent limitations are based on integrated pest management

principles. For-hire applicators who are not Decision-makers as defined in Appendix A do not have to perform these permit

conditions.

 

See response to Comment ID 210.001.001.  EPA has conducted an economic impact analysis to evaluate the costs associated with

complying with the final permit.  The analysis shows minimal burden to Applicators as result of this permit.  See response to

Comment ID 234.1.001.007.

 

Comment ID 487.1.001.007

Author Name: Fitch Matt

Organization: Texas Agricultural Aviation Association (TAAA)

Overall, the proposed rule would result in great economic harm to aerial applicators that are already making significant

efforts to comply with various regulations. 
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID
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218.001.002 for discussion of redundancy with other regulations.

 

Comment ID 490.1.001.002

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

Small Business and Legal Jeopardy 

 

On June 8, 2010 at EPA's 2010 Small Business Environmental Conference, U.S. Environmental Protection Agency

Administrator Lisa P. Jackson said 

 

"The needs of small business have also factored into the response in the Gulf. The worst environmental disaster in our

nation's history is also an economic catastrophe for the small business there - the fishers and shrimpers and restaurant

owners who live off the resources of the water." 

 

"When it comes to the environmental issues you are here to discuss, small businesses play a critical role as the drivers

of innovation...and these innovations have allowed us to grow our economy and protect our environment." 

 

The vast majority of professional aquatic applicators in the United States are small businesses, and the Administrator

has appropriately recognized the importance of small businesses to our nation. However, this PGP will have enormous

negative impacts on these, "critical drivers of innovation" resulting in the possibility of many going out of business. 
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of costs and impacts to small entities.

 

Comment ID 490.1.001.004

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

Regulatory Flexibility Act (RFA) 

 

We believe this EPA action is a proposed rule just like Multi-Sector General Permit (MSGP) in 2006 and is therefore

subject to the Regulatory Flexibility Act (RFA). The Agency states "EPA expects the economic impact on covered

entities, including small businesses, to be minimal." However, to our knowledge, EPA has not performed any review

under the RFA, nor made a certification that the draft permit will not have a "significant economic impact on a

substantial number of small entities" as required by section 605(b) of the RFA. A failure by EPA to certify will leave this
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rule open to judicial challenge. 
 

Response 

EPA notes that the PGP is an NPDES general permit, not a rule or a regulation. See response to Comment ID 281.1.001.004 for a

discussion of the applicability of the Regulatory Flexibility Act. Also, see response to Comment ID 234.1.001.007 for a discussion

of EPA’s economic assessment of the final PGP and projected costs to small entities.

 

Comment ID 490.1.001.006

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

The vast majority of aquatic weed control treatments are performed by approximately 300 small businesses across the

United States with less than 15 employees on average. One company owner who employs four people believes he will

be forced to hire one additional full-time employee ($50,000.00 per year) to comply with the new paperwork burden

imposed by the draft permit. 
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens and impacts to small businesses. In the final permit,

EPA has clarified the requirements and reduced the paperwork burden to certain Operators based on comments received. See

response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID 234.1.001.007

for discussion of potential cost impacts, potential need to hire additional employees, and impacts to small entities.

 

Comment ID 491.1.001.002

Author Name: Throssell Clark

Organization: Golf Course Superintendents Association of America (GCSAA)

Further, we incorporate federal government statements that raise important cautions which EPA should heed in the

present action. An example of this incorporation is the March 14, 2006 letter from the Small Business Administration's

(SBA) Office of Advocacy (Advocacy) to Benjamin Grumbles, Assistant Administer, Office of Water, EPA, commenting

on the then-proposed "Multi-Sector General Permit" covering industrial sectors, such as mining, logging, manufacturing,

transportation and landfills and the like, over 60% of which are small businesses. This letter, which was originally sent

to the EPA, is not enclosed, but is incorporated by reference as if fully set forth herein. It is requested that the Agency

make this letter a part of the full Record. Importantly, for purposes of the PGP rulemaking, the Advocate argued that

"[t]he Regulatory Flexibility Act (RFA) requires agencies to consider the economic impact that a proposed rulemaking

will have on small entities. Pursuant to the RFA, the agency is required to prepare an initial regulatory flexibility analysis
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to assess the economic impact of a proposed action on small entities." We agree, and incorporate these federal agency

concerns which serve to remind EPA that it is dealing with the economic interests of many small businesses in the golf

industry.  
 

Response 

EPA is incorporating a copy of the March 14, 2006 letter from SBA to EPA by way of a reference to the SBA website where a copy

of that letter is posted: http://archive.sba.gov/advo/laws/comments/epa06_0314.html.  See response to Comment ID 281.1.001.004

for a discussion of RFA applicability to the general permit, and response to Comment ID 234.1.001.007 for a discussion of impacts

to small entities.  

 

Comment ID 491.1.001.005

Author Name: Throssell Clark

Organization: Golf Course Superintendents Association of America (GCSAA)

1. 	 EPA Failed to Properly Consider the Economic Impacts of the PGP and to Meet its Federal Regulatory Flexibility Act

Responsibilities.

 

The Federal Register Notice, 75 Fed Reg, at 31,784, states, "EPA expects the economic impact on covered entities,

including small businesses, to be minimal."  Yet, the "Economic Analysis" [FN3]  referred to by EPA as support simply

states, "Because the specific entities that may be covered by the draft PGP is uncertain, evaluating the potential

economic impact based on revenues or sales is not possible." Id., at 66. Notwithstanding this statement, EPA has

recognized in its public hearings that the impact of the PGP on small businesses is substantial. At least some level of

certainty as to this impact is required by the Agency.

 

Moreover, the federal RFA requires that EPA prepare a regulatory flexibility analysis to review the economic impact of a

proposed regulatory action on small business entities. 5 U.S.C. §603. As the SBA Advocate pointed out to EPA as early

as 2006, NPDES permit actions are rulemakings and are subject to the RFA; citing to National Association of Home

Builders v. Army Corps of Engineers, 417 F.3d 1272 (D.C. Cir., 2005). A helpful discussion of this issue is provided in

the RISE comments, which are incorporated herein on this point by reference. GCSAA respectfully argues that EPA is

required to complete its responsibilities under the RFA, including review through the Small Business Advocacy Review

Panel. In good faith, this can only be accomplished by withdrawal of the PGP, completion of the required record

development and analysis, and reinstitution of the rulemaking process (if warranted by the new record).

 

GCSAA understands that the North American Industry Classification System codes establish that a golf course is a

small business if it has annual revenues of under $7 million. The National Golf Foundation estimates that over ninety

percent (90%) of domestic golf courses have revenues under this small business ceiling. Much information from the

GCSAA Golf Course Environmental Profile has previously been provided to EPA by GCSAA, yet the EPA economic

analysis is silent as to these facts. Instead, the economic analysis includes a slight 1 -- 3% range for potential impacts

to small entities. This number is clearly an Agency "guess" and is not consistent to known facts regarding the small

business nature of golf course ownership.

PGP Responses to Comments Administrative

71110/31/2011 04:04 PM EDT



 

 

[FN 3]: See, Economic Analysis of the Pesticide General Permit (PGP) for Point Source Discharges From the

Application of Pesticides (May 26, 2010), at 65 - 69 (not separately enclosed but already part of EPA rulemaking

docket).

 
 

Response 

EPA acknowledges the commenter’s concerns regarding the burden to small entities.  Based on comments received, EPA has

reduced the paperwork burden to small entities, and the economic impact analysis conducted for the final permit shows minimal

burden to small entities.  EPA believes that the cost incurred by any additional entities would be similar to the costs incurred by

those similar entities for which EPA has provided cost estimates.  Under the final permit, EPA expects most small entities will be

below the revised annual treatment area thresholds and therefore not required to submit NOIs.  See response to Comment ID

234.1.001.007.  For discussion on Regulatory Flexibility Act and its applicability to this general permit, see response to Comment

ID 281.1.001.004.

 

Comment ID 494.1.001.003

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

Despite EPA's contention of no anticipated adverse economic impacts from the PGP on pesticide applicators and

decision-making government agencies/public or private organizations ("operators"), we believe the implementation of

EPA's PGP will likely produce many costly consequences. 
 

Response 

See response to Comment ID  234.1.001.007. 

 

Comment ID 494.1.001.008

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

- The requirement that every single pesticide application covered by the PGP must employ Integrated Pest

Management (IPM) planning, surveillance and recordkeeping procedures, all of which will delay timely pesticide

applications, increase the payroll of operators, and add multiples to the costs of pest control; 
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Response 

EPA acknowledges the commenter’s concern about administrative burdens associated with the permit. In the final permit, EPA has

clarified the requirements and reduced the paperwork burden for certain Operators based on comments received. See response to

Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID 234.1.001.007 for

discussion of costs and impacts to small entities.

 

Comment ID 494.1.001.040

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

In public meetings, EPA has stated that the PGP it is proposing will impose significant regulatory burdens on a far

greater number of entities than it intended or realized. Many of these entities will meet the definition of small business

under the Regulatory Flexibility Act (RFA). The RFA requires EPA to determine if a proposed rule may impose a

significant economic impact on a substantial number of small entities. If EPA finds that significant impact will occur, EPA

is required to prepare a formal analysis of the potential adverse economic impacts on small entities, participate in a

Small Business Advocacy Review Panel during the proposed rule stage, and prepare a Small Entity Compliance Guide

as part of the final rule stage. Compliance with the requirements of the RFA is subject to judicial review.

 

We do not believe EPA has properly complied with the RFA. While EPA asserts in the PGP that: "EPA expects the

economic impact on covered entities, including small businesses, to be minimal," this statement does not seem to be

back by any formal analysis as required by the RFA. At a minimum, EPA should complete a small business economic

certification as soon as possible and tailor the final PGP to minimize adverse economic impacts on small businesses. 
 

Response 

See response to Comment ID 234.1.001.007 for discussion of small entities analysis conducted for the PGP.  For discussion of

Regulatory Flexibility Act and its applicability to this permit, see response to Comment ID 281.1.001.004.

 

Comment ID 497.1.001.005

Author Name: Hardy Karissa

Organization: Idaho Transportation Department (ITD)

Although ITD pesticide applications follow FIFRA labels and all applications are logged accordingly, ITD does not have

a comprehensive plan and a comprehensive information management program as required in the Draft PGP. Coverage

under the PGP as described in the current Draft PGP would require a significant amount of additional statewide

information management and reporting. ITD does not have resources allocated at this time to complete the components

of such a program. Additional funding and/or resources will be necessary to properly implement the management of
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information and reporting as described in the Draft PGP, and these would be difficult if not impossible to obtain given

the current economic climate. 
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens. In the final permit, EPA has clarified the requirements

and reduced the paperwork burden certain Operators based on comments received. See response to Comment ID 234.1.001.007 for

discussion of potential time, cost impacts, and need for additional resources.  Also see response to Comment ID 218.001.002

regarding states.

 

Comment ID 506.1.001.016

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

- EPA is soliciting information on the numbers, types and sizes of entities that conduct pesticide application for each use

pattern. 

 

The number of commercial and noncommercial licensees in Texas for the following TDA categories: 

 

Mosquito control: 393

Aquatic plant and animal pest control: 611

Forest pest control: 202 

 

There are 15 major organized mosquito control districts and a total of 94 total mosquito control districts in Texas. 
 

Response 

EPA appreciates commenter’s data contribution.

 

Comment ID 515.1.001.009

Author Name: Scott John

Organization: Colorado Department of Agriculture (CDA)

The CDA feels that EPA has grossly underestimated the expense to industry. The cost to obtain the permit, estimated

to be several hundred dollars in Colorado, is only the tip of the iceberg. The real expense to industry is in development

and tracking of the information required in the permit and annual reporting requirements when they are above the NOI.

 

The cost to comply and manage the permit requirements for pesticide applications adds up when you consider the time
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to develop PDMP plans, on-going maintenance of the PDMP since site to site elements may change, PDMP Team

development and written agreements, development of Pest Management Descriptions, Control Measures, Schedules

and Procedures, monitoring, maintaining records of each application (possibly hundreds of applications), Corrective

actions, Adverse Incident Reports, etc, etc. All of these elements add up to thousands of hours annually to document. In

some cases a half or full time employee will be required to manage all of these elements to ensure the entity remains in

compliance with the NPDES permit.

 

An estimated cost projection, at Colorado's minimum wage of $7.24/hour, for one full time employee to manage these

elements of the permit would cost a business on average over $15,000 annually to maintain compliance. However, this

amount is figured at the minimum wage and this would not necessarily reflect the actual average wage for industry. All

of the associated cost to comply must be absorbed or more likely passed on to the customer. Depending on the

increase in the cost of an application service there may be those who choose to not have their application made. Failure

to make necessary applications may result in a domino effect that could result in additional economic impacts that will

affect the general public negatively.

 

These costs underscore the need for a legislative fix in the CWA to prevent far reaching economic impacts to the

industry and the public. 
 

Response 

EPA acknowledges the commenter’s concerns regarding costs. See response to Comment ID 234.1.001.007 for discussion of

potential time, cost, additional resources and potential for cost pass-through.  EPA notes that revising the CWA is outside the scope

of this action.

 

Comment ID 518.1.001.009

Author Name: Szyska Michael

Organization: Northwest Mosquito Abatement District (NWMAD)

ISSUE 3: EPA expects that there will be minimal cost burden on entities covered under the general permit but is asking

for additional cost information to update the analysis as appropriate for the final permit.

 

COMMENT: Most MAD's (including NWMAD) in Illinois have very small administrative staffs and rely primarily on

seasonal employees to perform the actual mosquito control. The administrative permit paperwork, notifications,

monitoring and reporting burden that will be put on MAD's will be excessive. Likely smaller MAD's in Illinois will stop

mosquito control. If the organized mosquito control agencies cease it is likely mosquito control will only be

implemented/contracted if annually affordable to individual cities, villages or municipalities. Such a result would never

respond in time to mosquito borne public health outbreaks if money isn't dedicated towards mosquito control.

 

RECOMMENDATION: EPA needs to minimize the cost burden or should drop the permit and resume previous

regulation under FIFRA and the Illinois Department of Agriculture in Illinois. 
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Response 

EPA developed the PGP under the CWA in response to the decision by the Sixth Circuit Court of Appeals in National Cotton

Council of America v. EPA where the Court found that discharge of biological pesticides, and chemical pesticides that leave a

residue require a NPDES permit. The final PGP provides a tool for complying with the Court’s decision and covers the discharge of

pesticides (biological pesticides and chemical pesticides which leave a residue) to Waters of the United States resulting from the

following use patterns: (1) Mosquito and Other Flying Insect Pest Control; (2) Weed and Algae Control; (3) Animal Pest Control;

and (4) Forest Canopy Pest Control.  Additionally, EPA notes that the pesticide general permit (PGP) applies only to dischargers in

states and territories where EPA has NPDES permitting authority for pesticide discharges. States with NPDES permitting authority,

including Illinois, may issue a permit that has different requirements from this EPA permit for similar types of discharges, as long

as it satisfies the regulatory requirements of the NPDES program, the CWA, and state law. 

 

See response to Comment ID 234.1.001.007 for discussion of potential time and cost impacts, and impacts to small entities.   See

response to Comment ID 218.001.002 for discussion of existing pesticide program and the PGP.

 

Comment ID 519.1.001.004

Author Name: Herero Maria

Organization: Valent Biosciences Corporation (VBC)

The requirement of an individual NPDES permit will do little if anything to improve the environmental integrity of any

current forest insect control program and only add to the complexity of planning and execution. 
 

Response 

The PGP is an NPDES general permit, not an individual NPDES permit.  Given the significant number of pesticide operations

requiring NPDES permit coverage and the discharges common to these operations, EPA believes that it makes administrative sense

to issue the general permit, rather than issuing individual permits to each Operator. However, it is important to note that the PGP

does not cover every activity which may involve a point source discharge of pesticides to Waters of the United States that would

require a permit.  The existence of this general permit does not alter the requirement that discharges of pesticides to Waters of the

United States that are not covered by this permit be covered by  an individual permit or another general permit.   EPA Regional

offices and State NPDES authorities may issue additional general permits or individual permits if needed.

 

EPA disagrees that NPDES permit will not have environmental benefits.  See response to Comment ID 330.1.001.002 for a

discussion of environmental benefits. 

 

Comment ID 522.1.001.003

Author Name: Kimura Laurence
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Organization: Fresno lrrigation District, California

The NPDES permit will create administrative and economic burden that would significantly reduce the ability of affected

stakeholders and resource managers to manage invasive aquatic plants and harmful algae. 
 

Response 

See response to Comment ID 234.1.001.007 for discussion of potential time and cost impacts.

 

Comment ID 523.1.001.007

Author Name: Kee Ed

Organization: National Association of State Departments of Agriculture (NASDA) and  Delaware Department of Agriculture

Regulating Pesticides under the Clean Water Act:

 

Regulating pesticide applications under the CWA is problematic for state regulators and pesticide applicators alike. The

CWA was designed to regulate point sources of pollutant discharges. Non-point discharges, including those from

agricultural irrigation return flows and storm water runoff, have not been regulated under the CWA. The CWA was

neither intended nor designed to regulate the kinds of "mini-point sources" associated with pesticide applications, a

seemingly new category created by the courts. The significant financial penalties associated with violations of the CWA-

even minor paperwork violations that have no actual impact on environmental protection-are unworkable for the scope

and scale associated with this draft permit. These penalties, coupled with the Act's citizen action provisions which will

expose applicators to significant costs to defend against potentially frivolous litigation, could expose applicators to

crippling financial losses. While these financial penalties may be arguably appropriate for large corporate entities, this

permit's burdens will fall disproportionately on small businesses and public health entities with limited financial means.

Instead of providing environmental protection, the permit could actually deprive the public of important public health

services of mosquito control districts and invasive species control programs that are integral to a safe and abundant

food supply. 
 

Response 

See response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits, regulatory actions, and penalties.  See responses to

Comment IDs 330.1.001.002 for discussion of environment protection and the PGP and 234.1.001.007 for impacts to small

businesses.

 

Comment ID 523.1.001.019

Author Name: Kee Ed

PGP Responses to Comments Administrative

71710/31/2011 04:04 PM EDT



 

Organization: National Association of State Departments of Agriculture (NASDA) and  Delaware Department of Agriculture

Costs to Operators:

 

While we have briefly discussed the economic costs to comply with the permit requirements on the part of operators, it

is important to highlight the fact that this draft will impose significant compliance costs on permittees. A large portion of

the permittees under this draft will undoubtedly be small businesses. We are disappointed in EPA's treatment of these

costs, particularly as borne by small business. It seems to us that a better understanding of the full costs is necessary

and that EPA should work with the Small Business Administration and others to ensure these costs have been

adequately considered. As we have previously noted, it is important to keep in mind that those agricultural producers

who will be required to seek coverage under the permit will not be able to pass on the costs of compliance with the

requirements of the permit. Agricultural producers do not set the prices for their products, as these prices are

determined by markets outside of their control. 
 

Response 

EPA acknowledges commenter’s concerns about impacts to small entities. See response to Comment ID 210.001.001 for discussion

of impacts to for-hire applicators and response to Comment ID 234.1.001.007 for discussion of costs and impacts to small entities,

and potential for cost pass-through. See response to Comment ID 293.1.001.002 for discussion of impacts to farmers. See response

to Comment ID 281.1.001.004 for RFA analysis.

 

Comment ID 524.1.001.003

Author Name: Hugoson Gene

Organization: Minnesota Department of Agriculture (MDA)

MDA has many concerns about the negative impacts of this permit on small and medium-sized businesses. With so

much still unknown about the PGP, many impacts are yet to be determined, which is in of itself a concern considering

the time line. Still, with what we know, the department expects many small businesses will be negatively impacted by

the additional responsibilities posed by the PGP. We anticipate some business will cease do business as a result.  
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of costs and impacts to small entities.

 

Comment ID 524.1.001.009

Author Name: Hugoson Gene
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Organization: Minnesota Department of Agriculture (MDA)

MDA does recognize" EPA's attempts at reasonable and moderate positions regarding issues such as Technology

Based Effluent Limits and Water Quality Monitoring. However, the requirements to create documents such as a

Pesticide Discharge Management Plan, plus the additional record keeping, site monitoring and use reporting imposed

by the permit, are new and additional regulatory requirements that will cause noticeable impacts, particularly on small

operators.  
 

Response 

See responses to Comment IDs 210.001.001 for discussion of impacts to for-hire applicators, and 234.1.001.007 for discussion of

costs and impacts to small entities.  See also response to Comment ID 330.1.001.002.

 

Comment ID 527.1.001.001

Author Name: Runkle Kevin

Organization: Illinois Fertilizer & Chemical Association (IFCA)

IFCA is deeply concerned about the burden the NPDES permit requirements will put on state agencies to enforce this

regulation. As well as burdensome to state agencies, the regulation will have an inadvertent affect on the well being of

the people of the State of Illinois. Companies who previously obtained mosquito and aquatic licensure will feel the new

NPDES requirements are too stringent therefore foregoing any attempt to renew their license to apply products used to

control mosquito infestations which spread West Nile Disease. In requiring NPDES permits for these types of pesticide

applications, the health and well being of the citizens of Illinois. IFCA does not believe the US Government would

intentionally expose citizens to a life threatening disease such as West Nile Virus, but if fewer companies are able to

control the mosquito population due to overregulation, then the impacts of requiring NPDES permits will be obvious.

IFCA strongly urges USEPA to reconsider NPDES permit requirements in situations where pesticides are required to

prevent the spread of disease. 
 

Response 

It is not EPA’s intent to stop the use of chemical pesticides or adversely affect Operators’ ability to treat pests, including mosquitoes

that threaten the economy and public health. See response to Comment ID 330.1.001.002.

 

Comment ID 528.001.001

Author Name: Schoenherr J.

Organization:  
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Caring for ponds can be expensive, further controls will increase the costs and further inhibit our customers from being

able to maintain their properties and in the long run would harm the value of their properties. 
 

Response 

See response to Comment ID 176.001.001.

 

Comment ID 529.001.001

Author Name: Vassilaros T.

Organization:  

am greatly concerned that the new regulations proposed by the EPAï¿½s National Pollutant Discharge Elimination

System Permit (NPDES) Pesticide General Permit (PGP) would negatively impact businesses and consumers.

 

Specifically, the regulatory burden would limit available applications for consumers, remove necessary tools for

businesses, and increase costs for associations and businesses attempting to protect and improve aquatic resources.

 

In addition, new regulations would make it more difficult for homeowners around water to maintain property values,

sustain recreational opportunities, maintain flood control capabilities, and protect against unwanted and harmful

vegetation and pests.

 

The proposed regulations do not offer additional benefits to the environment or public health that isnï¿½t already

established through various regulatory agencies and the FIFRA label requirements. 
 

Response 

See responses to Comment ID 373.001.001 and Comment ID 373.001.002. 

 

Comment ID 529.001.004

Author Name: Vassilaros T.

Organization:  

The proposed NPDES regulations will not only increase the financial and administrative burdens places on lake

management professionals, reduce the available tools to protect and improve aquatic resources, and limit available

applications and increase costs for consumers. To that end, the regulations will not improve the ability improve our

environment, as existing comprehensive systems to facilitate aquatic plant management are already in place. 
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Response 

See response to Comment ID 373.001.005.  

 

Comment ID 530.001.001

Author Name: Wierzbicki G.

Organization:  

Specifically, the regulatory burden would limit available applications for consumers and increase costs for homeowners

associations attempting to protect and improve aquatic resources. I am a homeowner living on a pond and new

regulations would make it more difficult for homeowners around water to maintain property values, sustain recreational

opportunities, maintain flood control capabilities, and protect against unwanted and harmful vegetation and pests. The

proposed regulations do not offer additional benefits to the environment or public health that isn't already established

through various regulatory agencies and the FIFRA label requirements. 
 

Response 

See responses to Comment ID 373.001.001 and Comment ID 373.001.002.

 

Comment ID 531.001.001

Author Name: Kornuta N.

Organization:  

In addition, new regulations would make it more difficult for homeowners around water to maintain property values,

sustain recreational opportunities, maintain flood control capabilities, and protect against unwanted and harmful

vegetation and pests. We are required to have a collection basin for Flood Control and have beautified this by

managing it as a lake. This is already a costly enterprise, especially for a small organization, and we cannot afford

increased maintenance costs or decreased living standards, and property values, which may result from a poorly

managed lake. The proposed regulations do not offer additional benefits to the environment or public health that isn't

already established through various regulatory agencies and the FIFRA label requirements. 
 

Response 

See response to Comment ID 176.001.001 for discussion of property values, recreational opportunities, flood control capabilities,

and pest control.  See response to Comment ID 234.1.001.007 for discussion of costs associated with complying with this general

permit. See response to Comment ID 330.1.001.002 for discussion of existing pesticide program and environment benefits as result

of the PGP.
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Comment ID 531.001.004

Author Name: Kornuta N.

Organization:  

The proposed NPDES regulations will not only increase the financial and administrative burdens places on lake

management professionals, reduce the available tools to protect and improve aquatic resources, and limit available

applications and increase costs for consumers. To that end, the regulations will not improve the ability improve our

environment, as existing comprehensive systems to facilitate aquatic plant management are already in place. 
 

Response 

See response to Comment ID 373.001.005. 

 

Comment ID 533.001.002

Author Name: Williams J.

Organization:  

We estimate that the cost to comply with all the initial permitting requirements plus recordkeeping would cost our small

company about $180,000 or more per year. This is not affordable due to our small profit and inability to raise prices to

our clients by even small amounts due to the current economic climate. More frightening is that, if we are not allowed to

make our monthly applications for even a month due to permitting delays, we could lose hundreds of thousands of

dollars of billings and be faced with having to terminate scores of very good, very professional employees. Of further

additional concern is what could happen to our clientsâ€™ lakes and ponds if necessary treatments were withheld and

the weeds and algae were again allowed to proliferate and again gain the upper hand. 
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens, the need for timely application, and impacts to small

businesses. In the final permit, EPA has clarified the requirements and reduced the paperwork burden to certain Operators based on

comments received. For example, for-hire applicators who are not Decision-makers as defined in Appendix A of the permit are not

required to file a Notice of Intent. See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators, and

response to Comment ID 234.1.001.007 for discussion of costs.

 

Comment ID 534.001.002

Author Name: Roland Mark
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Organization: Limnology Information and Freshwater Ecology Inc.

This new EPA regulation has the potential to destroy my hard work and dedication to a business that I have known my

entire life. My business was incepted by my father and I purchased this business from him. In the time I have owned it, I

have grown it to support myself, my wife and my two children aged 11 and 7. My familiesâ€™ future is mortgaged on

the business that I personally have labored intensely to build. My clients are truly not interested in politics or policies.

They have a body of water that needs to be maintained and they want to maintain it. In both NY and CT I spend most of

my time in the winter months applying for permits to treat each pond each and every year. 
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of costs and impacts to small entities.

 

Comment ID 534.001.004

Author Name: Roland Mark

Organization: Limnology Information and Freshwater Ecology Inc.

I am a very common sense person. I can understand that if a large body of water that has an impact on a large

population of people is to be treated, then it seems reasonable to ensure that the public being impacted is in full

agreement to the treatment and that the regulations already in place and the EPA label already in place are followed. I

would understand that if a state does not already have a permit policy in place that maybe the government would ask

them to do so to ensure that there is a guiding eye in the application of lakes and ponds. I would understand that if a

very large body of water, say a 500 or 1000 acre lake that maybe additional permits would be required or a large water

body that stretched between states may require state to state permits, but what message is being sent?

 

That more and more paper work, more and more time and energy more and more politics are needed to work on 250

acres of water in small multi owned or personal owned lakes and ponds. I would like someone to explain to the day

camps and Boy Scout camps that the kids cannot use the lake to swim in because of the restrictiveness of the federal

government. Honestly, this is just becoming unreasonable. I would like this to be thought about while these decisions

are being made. Our country is bouncing back from a recession, unemployment has been very high, the federal deficit

is out of control, there is still a war going on in many places in the world, BP has drowned the oceans in oil, our schools

are having problems, drugs are still a problem, the list can go on and on. So, why am I being attacked, why is someone

trying to impose such new and harsh restrictions that would make is so difficult to operate my business that I may not

have one anymore, this thought is very freighting to me. Personally, I am not sure how I would ever be able to operate

my business on this 20 acre threshold. It seems to me that this is an unrealistic and unnecessarily burden that is being

asked. My business would be gone, my income would be gone and my family who depends on me would be in financial

hardship. Please, take all this into consideration when making final decisions. Think about the small business, think

about how you may shut down people who have form many years responsibly and professionally treated aquatic weeds

and taken care of ponds and lakes. Please think about what is reasonable and what is responsible and what is

practical. 
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Response 

In regard to the comment about small multi owned or personal owned lakes and ponds, EPA notes that the PGP is only for

discharges to waters of the United States.  EPA developed the PGP under the CWA in response to the decision by the Sixth Circuit

Court of Appeals in National Cotton Council of America v. EPA where the Court found that discharge of biological pesticides, and

chemical pesticides that leave a residue require a NPDES permit. The final PGP provides a tool for complying with the Court’s

decision and covers the discharge of pesticides (biological pesticides and chemical pesticides which leave a residue) to Waters of

the United States resulting from the following use patterns: (1) Mosquito and Other Flying Insect Pest Control; (2) Weed and Algae

Control; (3) Animal Pest Control; and (4) Forest Canopy Pest Control. 

 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of costs and impacts to small entities.

 

Comment ID 536.001.001

Author Name: Sodolak M.

Organization:  

To accomplish our objectives, we must quickly assess each lakeâ€™s unique situation and immediately respond to the

intrusion of undesirable aquatic species. This approach actually proves beneficial to all parties concerned, since lower

doses or less aggressive pesticide-products usually provide satisfactory results for our clients. Conversely, lengthy

delays from the time of site assessment until the execution of a treatment-plan will allow the population of undesirable

aquatic species to quickly expand, thus requiring applications of greater quantities of pesticides to bring them under

control. In this respect, the proposed regulations in accordance with the NPDES permitting-process will incapacitate our

ability to react to such situations in a timely and minimally aggressive manner. 
 

Response 

EPA agrees that timely application of pesticides is an important component of any effective pest management measures.  Based on

comments received, EPA has clarified the requirements for Applicators.  For a more detailed discussion of impacts to Applicators,

see response to Comment ID 210.001.001.

 

 

Comment ID 536.001.003

Author Name: Sodolak M.

Organization:  
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NPDES regulated through the intense scrutiny of the EPA's evaluation process. NPDES regulations that extensively

delay treatment response-time will effectively create duplicity of bureaucratic red-tape that will ultimately allow our

private and public water-ways to become inundated with invasive and exotic pest species. 
 

Response 

For discussion of the permit’s impact to Applicators, see response to Comment ID 210.001.001.  See response to Comment ID

330.1.001.002 for discussion of timely pesticide application.

 

Comment ID 537.001.002

Author Name: Johnson M.

Organization:  

The proposed draft permit would create administrative and economic burden that would significantly reduce the ability

of affected stakeholders and resource managers to manage invasive aquatic plants and harmful algal blooms. Many

quality application companies are fairly small in size relative to number of employees. These companies have found

their niche in the industry based on the advantages of lower overhead. The increased overhead expenses that would be

incurred by applicators complying with the proposed record keeping and monitoring in the draft permit will cause an

increased cost to any company, so it will cause the company to raise prices or go out of business. If prices are raised to

compensate for the additional administrative burdens, many lake and pond owners may decide not to have the

applications done. This will result in a deterioration of the aquatic resource which will result in increased threats to

public heath (increased mosquito breeding areas and more submersed nuisance plants cause safety issues for boaters

and swimmers) and property values will decline. 
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens and impacts to small businesses.  See response to

Comment ID 210.001.001 for discussion of impacts to for-hire applicators, response to Comment ID 234.1.001.007 for discussion

of costs and impacts to small entities, and response to Comment ID 176.001.001 for discussion of potential impacts on property

values. 

 

Comment ID 539.001.001

Author Name: Moskal M.

Organization:  

I am greatly concerned that the new regulations proposed by the EPAï¿½s National Pollutant Discharge Elimination

System Permit (NPDES) Pesticide General Permit (PGP) would negatively impact businesses and consumers.
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This regulatory burden would limit my farm work and available applications for me and others, remove need items for

my business and not doubt increase my costs. I am trying to both to protect my ponds and water sources on my farm as

well as make them better than before.

 

I do not wish to have the additional problems and cost keeping water maintained let alone the problems with weeds and

bugs. 
 

Response 

See response to Comment ID 293.1.001.002.

 

Comment ID 540.001.001

Author Name: Hayes W.

Organization:  

I am writing to you to submit my comments and concerns regarding the implementation of the NPDES Pesticide

General Permit (PGP) that is scheduled to take effect in April 9, 2011. I urge you and your colleagues at EPA to

strongly consider the negative economic, logistical and legal ramifications that this program will have on my and my

fellow pesticide applicator's small businesses. If implemented, as currently written in the draft permit document, it will

have a devastating impact on our livelihoods and, ultimately, on the aquatic environments that we strive to protect

through our business dealings. 
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators, response to Comment ID 234.1.001.007

for discussion of costs and impacts to small entities, and response to Comment ID 180-cp.001.001 for discussion on citizen lawsuits

and regulatory actions.

 

Comment ID 540.001.002

Author Name: Hayes W.

Organization:  

I am a fisheries biologist by trade and was employed for 32 years with the South Carolina Department of Natural

Resources (SCDNR). Shortly before my retirement (seven years ago), I established Outdoor Aquatics, LLC offering

goods and services to private pond owners, primarily as it relates to proper sport-fish management. Issues relating to

aquatic plants and/or algae infestations are in integral part of fish pond management. Desired pond use by private

owners cannot be realized unless these aquatic plant issues are addressed. One of my primary jobs is to provide
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herbicide, algaecide or biological control of weed infestations for my clients. I am certified and regulated as a

commercial pesticide applicator through the Clemson University Department of Pesticide Regulation (License No.

C0014417) for Category 5 aquatic herbicide applications. I am also permitted by SCDNR (Commercial Aquaculture

Permit No. CAQ-43) for sale and stocking of non-indigenous fish species, in this case sterile grass carp, for aquatic

weed control. I already keep detailed documentation on my activities for these two regulatory agencies. To add

additional paperwork and reporting of my pond management activities would create an unnecessary burden and cost.

Outdoor Aquatics, LLC is a one-man operation. I am the sole owner and operator, providing services to my private pond

clients at their request. All regulatory documentation, reporting and clerical duties are done by me. My operation is small

in comparison to many in the Southeast region, but here in the Upstate of South Carolina I am, to my knowledge, the

only one that offers my array of professional fish pond management services. I limit my services only to private pond

owners in this geographic area of the State. Placing an NPDES permitting requirement upon my pesticide application

work would unnecessarily reduce the time I have to address clientsâ€™ needs by maintaining the required paperwork,

submitting pesticide management plans and conducting post-treatment monitoring. This would limit my ability to

expeditiously address the private pond ownersâ€™ needs and logistically cripple my work planning. 
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of costs and impacts to small entities

 

Comment ID 540.001.005

Author Name: Hayes W.

Organization:  

Though my business provides other fish management services (i.e. fish population assessment, basic water quality

testing, etc.) to my clients, herbicide/algaecide applications and sterile grass carp stockings make up the majority of my

workload and income. In calendar year 2009, Outdoor Aquatics, LLC treated a total of 230.7 acres of private, man-

made impoundments using either herbicides/algaecides or sterile grass carp stockings. Six herbicide treatments/re-

treatments were conducted, and 23 private ponds were stocked with sterile grass carp. This amounted to 19% and 57%

of my businessâ€™ total income. In other words, three quarters of my business will be severely and negatively

impacted by implementation of the NPDES program as it is now presented in draft form. Curtailing these needed goods

and activities to my private pond owners through the unnecessary monitoring and reporting of NPDES will essentially

put me out of business. 
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of costs and impacts to small entities.  See also the PGP Comment Response Recordkeeping and

Reporting Essay.
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In regard to monitoring, NPDES permits are required by regulation to include monitoring provisions (40 C.F.R. 122.41(j),

122.44(i), and 122.48(b)). The benefits of the monitoring provisions are to ensure that Operators are complying with the permit

requirements. The PGP requires that any adverse incidents be noted and reported to EPA.

 

Comment ID 540.001.007

Author Name: Hayes W.

Organization:  

EPA' proposed NPDES PGP for aquatic pesticides will bankrupt my operation and put me out of business in 2011. The

only way I could absorb this economic hit would be to hire additional staff to handle PGP planning, conduct monitoring

and submit regulatory reports to meet your federal regulatory guidelines. I do not generate enough business each year

to support a greater staff than my current level of one (me). My small business annual liability insurance just on myself

is almost $3,000/year. I could not afford to support a greater staff and the insurance costs. I am fearful that the PGP, as

written, will put me at much greater liability for potential lawsuits and, as a result, insurance premiums will likely

increase dramatically. Such action would give me further reason to question whether I could continue operation as

normal. The Obama Administration has lauded itself as being supportive of small businesses, particularly during our

current economic recession. These proposed regulations outlined in the draft NPDES PGP only cripples small

businesses and squelches entrepreneurs from providing goods and services to maintain the well being of our aquatic

environments. I appreciate this opportunity to comment from my small business perspective to these proposed EPA

regulations. In addition to sending you my comments via e-mail, I am also forwarding to you a signed hard copy for your

records postmarked July 19, 2010. I beg you to reconsider the stringent nature that the general permit will place on

small â€oefor hireâ€� aquatic applicators. We provide a necessary service to private pond owners that will certainly end

if the PGP is adopted as written. 
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of costs, impacts to small entities, and the need to hire additional employees. See response to

Comment ID 180-cp.001.001 for discussion of citizen lawsuits and regulatory actions

 

Comment ID 541.001.002

Author Name: Kent S.

Organization:  

I am greatly concerned that the new regulations proposed by the EPA?s National Pollutant Discharge Elimination

System Permit (NPDES) Pesticide General Permit (PGP) would negatively impact businesses and consumers.

 

Specifically, the regulatory burden would limit available applications for consumers, remove necessary tools for
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businesses, and increase costs for associations and businesses attempting to protect and improve aquatic resources.

 

In addition, new regulations would make it more difficult for homeowners around water to maintain property values,

sustain recreational opportunities, maintain flood control capabilities, and protect against unwanted and harmful

vegetation and pests. 
 

Response 

See response to Comment ID 373.001.001.

 

Comment ID 542.001.001

Author Name: Boyer R.

Organization:  

I think the NPDES PGP will greatly affect the way pond and lakes are managed. Due to the proposed permitting aquatic

environmental consultants stands to lose there clients which would put the company out of business.  
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to Applicators, and response to Comment ID 234.1.001.007 for

discussion of costs.

 

Comment ID 546.001.001

Author Name: Bishop W.

Organization:  

I am greatly concerned that the new regulations proposed by the EPA's National Pollutant Discharge Elimination

System Permit (NPDES) Pesticide General Permit (PGP) would negatively impact businesses and consumers. 
 

Response 

This comment is an introduction to issues addressed in other excerpts from the same commenter.  See responses to Comment IDs

546.001.002 through 546.001.006.

 

Comment ID 546.001.005
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Author Name: Bishop W.

Organization:  

Specifically, the regulatory burden would limit available applications for consumers, remove necessary tools for

businesses, and increase costs for associations and businesses attempting to protect and improve aquatic resources.

 

In addition, new regulations would make it more difficult for homeowners around water to maintain property values,

sustain recreational opportunities, maintain flood control capabilities, and protect against unwanted and harmful

vegetation and pests. 
 

Response 

See response to Comment ID 373.001.001.

 

Comment ID 547.001.001

Author Name: Burns A.

Organization:  

I am greatly concerned that the new regulations proposed by the EPA's National Pollutant Discharge Elimination

System Permit (NPDES) Pesticide General Permit (PGP) would negatively impact businesses and consumers. 
 

Response 

This comment is an introduction to issues in other excerpts from the same commenter.  See responses to Comment IDs 547.001.002

through 547.001.007.

 

Comment ID 547.001.006

Author Name: Burns A.

Organization:  

Specifically, the regulatory burden would limit available applications for consumers, remove necessary tools for

businesses, and increase costs for associations and businesses attempting to protect and improve aquatic resources.

 

In addition, new regulations would make it more difficult for homeowners around water to maintain property values,

sustain recreational opportunities, maintain flood control capabilities, and protect against unwanted and harmful

vegetation and pests. 
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Response 

See response to Comment ID 373.001.001.  

 

Comment ID 548.001.003

Author Name: Klots T.

Organization:  

As someone who works in the chemical industry, the current status of regulations governing my workplaces has

become highly confusing and cumbersome. Moreover, it has led to a slow erosion of jobs in our industry. Since 1984,

employment in the US chemical industry has fallen from 1.2 million to 0.85 million persons. I will note that the wealth

and standard of living of a society is highly corelated with an advanced, profitable, and modern (see Germany as well)

chemical industry.

 

I am personally not so worried about making costs higher, but why add another layer of regulation - unless there is

some clear demonstrable benefit AND with the caveat that in the process you actually simplify AND remove some older

regulations? 
 

Response 

See response to Comment ID 176.001.001.

 

Comment ID 549.001.001

Author Name: Byrnes D.

Organization:  

I am greatly concerned that the new regulations proposed by the EPA's National Pollutant Discharge Elimination

System Permit (NPDES) Pesticide General Permit (PGP) would negatively impact businesses and consumers.

 

As a member of the Board of Directors of a non-profit home owner's association, I believe that the new regulations

would make it more difficult for homeowners around water to maintain property values, sustain recreational

opportunities, maintain flood control capabilities, and protect against unwanted and harmful vegetation and pests. 
 

Response 

See response to Comment ID 373.001.001. 
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Comment ID 550.001.001

Author Name: Kirk C.

Organization:  

I am greatly concerned that the new regulations proposed by the EPA's National Pollutant Discharge Elimination

System Permit (NPDES) Pesticide General Permit (PGP) would negatively impact my business at Jones Fish and Lake

Management and the consumers I service as a lake management professional. Specifically, the regulatory burden

would limit available applications for consumers taking care of their ponds, remove necessary tools for businesses such

as mine in taking care of the ponds for our clients, and increase costs for associations and businesses attempting to

protect and improve aquatic resources. 
 

Response 

EPA has conducted an economic impact analysis to evaluate the costs associated with complying with the final permit.  The

analysis shows minimal burden to Applicators as result of this permit.  See response to Comment ID 234.1.001.007.  See response

to Comment ID 176.001.001 for discussion of impacts to pond/lake owners.

 

Comment ID 550.001.003

Author Name: Kirk C.

Organization:  

In addition, new regulations would make it more difficult for homeowners around water to maintain property values,

sustain recreational opportunities such as fishing and swimming, maintain flood control capabilities, and protect against

unwanted and harmful vegetation and pests which quickly become an eyesore when left alone for any extended period

of time. 
 

Response 

See response to Comment ID 176.001.001.

 

Comment ID 560.001.002

Author Name: Ware J.

Organization:  

Furthermore, we are greatly concerned that the regulatory burden imposed would only serve to increase costs for lake

associations, lake boards and other riparianâ€™s attempting to protect or improve aquatic resources, maintain property
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values, sustain for angler and recreational opportunities, and improve navigation and flood control capabilities. 
 

Response 

See response to Comment ID 485.1.001.004.

 

Comment ID 562.001.002

Author Name: Garner J.

Organization:  

What it will do is pass along a higher cost to my residents and offer them less overall coverage for maintaining

aesthetics around our lake systems. 
 

Response 

See response to Comment ID 234.1.001.007 for discussion of costs and the potential for cost pass-through.  See response to

Comment ID 176.001.001 for discussion of impacts to pond/lake owners.

 

Comment ID 563.001.001

Author Name: Hart J.

Organization:  

I am greatly concerned that the new regulations proposed by the EPA's National Pollutant Discharge Elimination

System Permit (NPDES) Pesticide General Permit (PGP) would negatively impact businesses and consumers.

Specifically, as a waterfront property owner on a lake that has been infested with exotic weeds that must be controlled

by use of chemical treatments, this additional burden of government controls would be unacceptable.

 

In addition, new regulations would make it more difficult for homeowners around water to maintain property values,

sustain recreational opportunities, maintain flood control  capabilities, and protect against unwanted and harmful

vegetation and pests. 
 

Response 

See response to Comment ID 373.001.001.

 

Comment ID 565.1.001.006
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Author Name: Murray William

Organization: National Alliance of Forest Owners (NAFO)

-EPA cannot redefine terrestrial forest herbicide use as point source activity with no analysis of the substantial

economic impacts; and 
 

Response 

See response to Comment ID 565.1.001.008 for discussion of silvicultural sources and their status as point or nonpoint sources, and

the implications of the PGP permit, and response to Comment ID 234.1.001.007 for discussion of EPA’s economic analysis of the

PGP.

 

Comment ID 565.1.001.013

Author Name: Murray William

Organization: National Alliance of Forest Owners (NAFO)

Given the multiple statements in the Fact Sheet properly limiting NPDES requirements to point source discharges and

the absence of any EPA statements specifically revising 40 C.F.R. §§ 122.27, 122.3(e), or the 2003 Interpretive

Statement, surely EPA is not, through silence, converting widespread silvicultural activity that has been treated as

nonpoint source activity for decades to point source activity requiring individual NPDES permits. Not only are the PGP

and Fact Sheet silent on such a dramatic change affecting a routine and essential forestry activity to control competing

vegetation in forest stands, but, even more importantly, the PGP's accompanying economic analysis is also completely

mute as to the economic impacts of defining silvicultural pest control activities as "point sources," other than those

(incidentally) included as part of the "forest canopy pest control" use pattern included in the PGP. The economic

analysis EPA has performed with regard to the effects of its proposed PGP addressed only the four use patterns to be

covered under the permit, and does not address at all the economic impact of requiring individual permits for forest pest

control, as all point source pesticide discharges not covered by the PGP must obtain individual  permit coverage. See

Economic Analysis of the PGP for Point Source Discharges From the Application of Pesticides, at 10-24 (May 26,

2010); Fact Sheet at 15. 

 

Such economic impacts on forest lands would be substantial, likely dwarfing the impacts on entities covered by the

PGP itself that EPA has concluded will be "minimal." See 75 Fed. Reg. at 31,784. [FN 5] The reasons for such impacts

are briefly described below: 

 

-Although infrequent on any given tract of land, herbicide application to control competing vegetation is essential to the

economic regeneration of forest land; 

 

-On a given tract, there is a critical time window for control of competing vegetation. The burdens and delays associated

with NPDES permitting, particularly individual NPDES permits, would impose unreasonable costs on the landowner,

undermine the economic viability of working forests, and increase the conversion of forest lands to development and
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other uses, thus eliminating the benefits to water quality that forests provide; 

 

-NPDES permitting requirements that impair or preclude the effective control of competing vegetation would carry

additional costs beyond the direct cost of permitting and permitting compliance. Any tree growth that is lost to

competition early in the life of a forest stand persists throughout the tree rotation at great economic cost, to the point of

rendering forest management impractical; and 

 

-Because of the prevalence of wetlands and ditches in the southern United States, where roughly 125 million acres of

forest is owned by more than 3 million families, regulating terrestrial forest herbicide use as a "point source" discharge

and requiring individual NPDES permits would impose new and substantial costs on millions of private forest owners,

reduce the productivity of some of the nation's most productive forest lands, and further weaken an important segment

of the regional economy. 

 

[FN 5] EPA intimates that an appropriate baseline for economic comparison of the effects of its PGP is "the baseline of

individual permitting," apparently because permits for point source applications of pesticides to waters of the United

States are now required by the National Cotton Council decision. 75 Fed. Reg. at 31,784. As a threshold matter, EPA's

suggested "baseline" is meaningless and at best distracting. EPA must consider the economic impact associated with

all new permitting, not just a theoretical difference between individual permitting (which has not been required prior to

National Cotton Council) and the requirements imposed by the PGP. Moreover, as explained above, National Cotton

Council does not require a change in EPA's long-standing interpretation of the silvicultural rule, so any comparison to

such a baseline in support of the PGP is inapposite for any economic impacts resulting from new permit requirements

for terrestrial herbicide use by forestry operations. 
 

Response 

See response to Comment ID 607.1.001.006.

 

Comment ID 568.1.001.005

Author Name: Friisoe Geir

Organization: Gypsy Moth Slow the Spread Foundation (STS), Inc.

STS is concerned that the increased paperwork burden and potential legal exposures will negatively impact the many

aerial applicators and state and federal agency contractors working on the highly successful gypsy moth STS program.  
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of impacts to small entities, total costs, and cost pass-through. Also see response to Comment ID 180-

cp.001.001 for discussion of citizen lawsuits and regulatory actions.
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Comment ID 568.1.001.012

Author Name: Friisoe Geir

Organization: Gypsy Moth Slow the Spread Foundation (STS), Inc.

STS encourages EPA to streamline and simplify the record keeping and reporting requirements of this permit to

recognize the practical nature of pesticide applications. This could be a significant financial burden for applicators as the

time involved in keeping this and other records required by the permit willlike1y require operators to hire additional staff

or cut back on revenue earning activities.  
 

Response 

See response to Comment ID 234.1.001.007 for discussion of potential cost impacts and the potential need to hire additional

employees, and response to Comment ID 210.001.001 for discussion of impacts to Applicators.

 

Comment ID 569.1.001.001

Author Name: Reed Marilyn

Organization: Pintlar Weed Control, LLC

Please register these comments as: "strongly opposed to the proposed legislation." The proposed legislation will put

Montana weed control applicators out of business. 
 

Response 

EPA acknowledges the commenter's opposition to the PGP, which is an NPDES general permit, not legislation.  However, as a

result of the Sixth Circuit Court's decision on January 7, 2009, NPDES permits are required for point source discharges of

biological pesticides, and of chemical pesticides that leave a residue.  Without this general permit, in general, Operators that

discharge into waters of the United States would have to obtain coverage under individual permits in order to comply with NPDES

requirements.   See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to

Comment ID 234.1.001.007 for discussion of impacts to small entities, total costs, and cost pass-through. Additionally, EPA notes

that the pesticide general permit (PGP) applies only to dischargers in states and territories where EPA has NPDES permitting

authority for pesticide discharges. States with NPDES permitting authority, including Montana, may issue a permit that has

different requirements from this EPA permit for similar types of discharges, as long as it satisfies the regulatory requirements of the

NPDES program, the CWA, and state law.

 

Comment ID 569.1.001.003

Author Name: Reed Marilyn
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Organization: Pintlar Weed Control, LLC

The proposed permit is filled with unrealistic expectations due to the fact that pesticide application is highly weather

dependent. This permit would duplicate existing efforts and have an astronomical impact to the cost of getting the job

done. Before any legislation is passed, it must insure that paperwork and implementation costs are reasonable and not

prohibitive. 
 

Response 

EPA acknowledges the commenter’s concerns about administrative burdens, and agrees that weather conditions and timely

application are important components of any pest management measures. In the final permit, EPA has clarified the requirements

and reduced the paperwork burden for certain Operators based on comments received. For example, for-hire applicators who are not

Decision-makers as defined in Appendix A of the permit are not required to file a Notice of Intent. EPA has also determined that

Decision-makers who apply pesticides to relatively small areas should not be required to submit NOIs.  Therefore, EPA is

exercising its discretion and not requiring these Operators to submit NOIs (except for certain Operators that the Agency believes

have a significant role in pest control for public health and environmental protection and should be expected to provide Agency

notice of such activities; and except for discharge to a Tier III water consistent with Part 1.1.2.2 or overlaps with a NMFS listed

resource of concern). See Part III of the fact sheet for a discussion of Decision-makers that are required to submit an NOI and other

recordkeeping and reporting requirements.  See also the ESA essay.  Any Decision-maker that is required to submit an NOI  and is

below the SBA thresholds for small businesses or is a public entity serving a population of fewer than 10,000, is not required to

develop a PDMP.

 

See response to Comment ID 234.1.001.007 for discussion of potential time and cost impacts, and impacts to small entities. Also,

EPA notes that the PGP is an NPDES general permit, not legislation.

 

Comment ID 570.1.001.002

Author Name: Layne Carlton

Organization: Aquatic Ecosystem Restoration Foundation (AERF)

We do not concur with the statement that "EPA expects the economic impact on covered entities, including small

businesses, to be minimal." In fact, the community to be regulated has informed the foundation that the economic

burden of compliance will be substantial. The AERF believes that this proposed rule is subject to the Regulatory

Flexibility Act. While a certification by the Agency is possible, we believe that changes to the threshold levels as

currently described would have to be made by substantially increasing them to minimize the adverse impact on small

businesses. 
 

Response 

EPA acknowledges the commenter’s disagreement with the Agency's statement regarding economic impact on covered entities.
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EPA has conducted an economic impact analysis to evaluate the costs associated with complying with the final permit, which shows

minimal burden to small entities.  See response to Comment ID 234.1.001.007 for discussion of cost impacts and impacts to small

entities. For discussion on Regulatory Flexibility Act and its applicability to this permit, see response to Comment ID

281.1.001.004.

 

Comment ID 570.1.001.017

Author Name: Layne Carlton

Organization: Aquatic Ecosystem Restoration Foundation (AERF)

The requirements listed in the proposed IPM plan would be an enormous burden on small businesses should they

remain in the final rule assuming full compliance was even possible. The proposed plan simply duplicates activities

already conducted with no appreciable positive benefits. 
 

Response 

EPA notes the final PGP requires technology-based effluent limitations which are based on IPM principles.  In the final PGP, All

Applicators and Decision-makers not required to submit NOIs are not required to develop a Pesticide Discharge Management Plan

(known as IPM plan in the proposed PGP).  Based on comments received, small entities (Decision-makers) are also not required to

develop a Pesticide Discharge Management Plan.  See response to Comment ID 234.1.001.007 for discussion of potential cost

impacts and impacts to small entities, and response to Comment ID 218.001.002 for a discussion of overlap with other regulations

and state agencies. EPA disagrees that there will be no appreciable benefits associated with the permit. See response to Comment

ID 330.1.001.002.

 

Comment ID 570.1.001.021

Author Name: Layne Carlton

Organization: Aquatic Ecosystem Restoration Foundation (AERF)

The cost of developing an acceptable PDMP as described in the proposed PGP would be substantial. AERF members

have estimated a minimum of 0.5 and a maximum of 1.5 person years to develop and maintain the plans. This

economic impact on a small business may be insurmountable. These data will likely take time to assemble and would

likely interfere with the timely application of control measures. AERF, therefore, recommends that this section not apply

to entities like small businesses or small government jurisdictions that treat water bodies less than 20 acres in size or

fail to meet a threshold of 10,000 acres or 1,000 miles of water's edge treatments per year. The PDMP is a needless

exercise in paperwork and duplication of state required activities (See comments on the IPM plan). 
 

Response 
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Based on comments received, any Decision-maker that is required to submit an NOI and is a small business as defined by the SBA

size standard or is a public entity serving a population of 10,000 or fewer, is not required to develop a PDMP.  Any Decision-maker

that is required to submit an NOI and is above the Small Business Administration (SBA) thresholds for a small business or a public

entity that serves a population greater than 10,000 must develop a PDMP, except for any pesticide applications made in response to

a Declared Pest Emergency Situation, as defined in Appendix A or any Decision-maker that is required to submit an NOI solely

because of discharges to Waters of the United States with any NMFS Listed Resources of Concern.

 

See Part 1.2.3, Table 1-1 of the permit.  See response to Comment ID 234.1.001.007 for discussion of potential cost impacts and

impacts to small entities.  See response to Comment ID 218.001.002 for discussion of overlap with other regulations and state

efforts.

 

Comment ID 571.1.001.009

Author Name: Drager Lane

Organization: Boulder County Public Health,  Colorado

5. It is unclear what financial impacts the NPDES program will have on government mosquito control programs. It is

also unclear what environmental benefit will be gained and at the cost of potential reduction of programs that focus on

disease prevention. We know the current levels of disease we see in the US caused by mosquitoes, and any reduction

in program efforts would likely result in increases in disease. If "operators" are required to conduct water quality

monitoring the financial impacts could be significant and may eliminate public health programs leading to increased

disease. 
 

Response 

See response to Comment ID 234.1.001.007 for discussion of potential cost. It is not EPA’s intent to stop the use of pesticides or

adversely affect Operators’ ability to treat pests that threaten public health. The final permit does not require Operators to conduct

water quality monitoring.  See response to Comment ID 330.1.001.002 for discussion of environmental benefits.

 

Comment ID 574.001.002

Author Name: Stokes Dennie

Organization: Stokes Flying Service

We are a small business with 7 full time and 4 seasonal employees and have a significant impact on our small farming

community.  In various newspaper and farm magazine articles over the years many of our customers have said we are

an extension of their own farming operation an could not farm without us.  Like many high input businesses we support

our employees and the community well but operate on small profit margin.   The additional cost of time and people to

comply with the NPDES permit would create a problem I am not sure we could overcome.  One problem would be hiring

PGP Responses to Comments Administrative

73910/31/2011 04:04 PM EDT



 

ore people to perform the duties since we are in a small town where those people don't exist.  It also appears as though

we should have a lawyer on staff as well that we certainly could not afford.  I again would like to say for the best

application and drift control nothing replaces good timing, proper weather conditions and professional operating

standards.   
 

Response 

EPA acknowledges the commenter’s concerns about the burdens and impacts to small businesses, and agrees that appropriate

weather conditions and timely applications are important components of pesticide programs. In the final permit, EPA has clarified

the requirements and reduced the paperwork burdens to certain Operators based on comments received. EPA has also conducted an

economic analysis of the final permit, and has found that impacts to small businesses are likely to be insignificant. See response to

Comment ID 210.001.001 for a more detailed discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of impacts to small entities, total costs, and the potential need to hire additional employees.

Additionally, see response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits.

 

Comment ID 576.001.004

Author Name: Sheltrown Joel

Organization: Michigan House of Representatives

Lake management professionals already expend substantial resources towards regulatory compliance, and creating yet

another layer of oversight will do nothing to further protect public health or the natural resource. However, the permits

will undoubtably add to the cost of doing business in all sectors of the industry. 
 

Response 

See response to Comment ID 330.1.001.002 for a discussion of environmental benefits. EPA has conducted an economic impact

analysis to evaluate the costs associated with complying with the final permit.  See response to Comment ID 234.1.001.007.

 

Comment ID 579.001.006

Author Name: Lanza Alexi

Organization: Permits Branch, Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NPDES)

Contrary to the EPA financial assessment of this pesticide permitting program, NDEP considers that the development

and implementation of a Nevada specific NPDES pesticide permitting program will have a significant economic impact

on both NDEP and its regulated industry.

 

NDEP requests more information as to how the EPA's "no economic impact" assessment was reached. 

PGP Responses to Comments Administrative

74010/31/2011 04:04 PM EDT



 

 

Response 

See response to Comment ID 234.1.001.007 for discussion of potential costs and EPA’s economic analysis of the final permit. Also,

see response to Comment ID 218.001.002 for discussion of impacts to states with NPDES permitting authority.

 

EPA notes that the pesticide general permit (PGP) applies only to dischargers in states and territories where EPA has NPDES

permitting authority for pesticide discharges. For the PGP, EPA is the permitting authority for the states that have not been

authorized by EPA to issue NPDES permits. Each permitting authority should review their potential permittees and geographic

areas and develop appropriate permits in compliance with the CWA and its implementing NPDES regulations. In addition, states

may issue a permit that has different requirements from this EPA permit for similar types of discharges, as long as it satisfies the

regulatory requirements of the NPDES program, the CWA, and state law.

 

Comment ID 585.001.001

Author Name: Vronch D.

Organization:  

The homeowners on our lake pay to have it treated to eliminate weeds and algae, or to at least control their spread.

We, the homeowners, have a very good working relationship with our aquatic provider and I feel additional

regulations,which would only increase the cost, would not benefit anyone. If we have any questions or concerns our

provider always takes the time to counsel us on what applications we should consider.

 

By increasing the costs, through additional fees and regulations, it would prevent some lakes and impoundments from

applying aquatic control and have an additional burden on small business owners and would eliminate jobs. 
 

Response 

See response to Comment ID 176.001.001.

 

Comment ID 586.001.002

Author Name: Keller C.

Organization:  

I represent homeowner associations all over the Greater Houston Area and I speak for all of them when I send this

message. It is costly enough to properly maintain the water ways and we have to pay for water as it is from the wells

that our association owns due to the ground water reduction act requirments - don't make it get to the point where these

beautiful neighborhoods with lovely water amenities will get to the point where they won't be able to continue to afford to
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properly maintain their ponds and lakes. 
 

Response 

See response to Comment ID 176.001.001.

 

Comment ID 587.001.001

Author Name: Evans T.

Organization:  

I am greatly concerned that the new regulations proposed by the EPAs National Pollutant Discharge Elimination System

Permit (NPDES) Pesticide General Permit (PGP) would negatively impact businesses, Communities, and Residents to

whom it is intended to protect. 
 

Response 

This comment is an introduction to issues addressed in other excerpts from the same commenter.  See responses to Comment IDs

587.001.002 through 587.001.004. Also, EPA notes that the PGP is an NPDES general permit, not a regulation.

 

Comment ID 587.001.003

Author Name: Evans T.

Organization:  

Specifically, the regulatory burden would limit available applications for consumers, remove necessary tools for

businesses, and increase costs for associations and businesses attempting to protect and improve aquatic resources. 
 

Response 

See response to Comment ID 373.001.001.

 

Comment ID 590.001.001

Author Name: Laite K.

Organization:  
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The proposed NPDES PGP for aquatic pesticides will create a significant financial burden for our company and

compromise the future of the aquatic ecosystems that we manage. Many of the items in the proposal do nothing to

protect the health of the environment and they create additional paper work in areas where we are already regulated. 
 

Response 

See response to Comment ID 234.1.001.007 for discussion of costs, and response to Comment ID 218.001.002 for discussion of

redundancy with other regulations. EPA disagrees the PGP will not provide environmental benefits.  See response to Comment ID

330.1.001.002.

 

Comment ID 593.001.001

Author Name: Kirk L.

Organization:  

Please reconsider enacting NPDES. We are a small group (8 homes) around a 6 acre lake in Flushing, MI. It already

costs several thousand dollars to treat our small lake each year. Any increased costs would be too burdensome. We

are impressed by the professionalism of the company that provides our lake treatment and do not want them to suffer

from unneeded paperwork which will ultimately come out of our pockets. 
 

Response 

See response to Comment ID 176.001.001.

 

Comment ID 594.001.001

Author Name: Lazuka D.

Organization:  

I do not see how anyone living in a neighborhood with lakes will be able to afford your proposed actions. It will also

reduce our ability to sell our homes, as no one will want to take on these costs added onto their Home Owners

Association dues, which in turn will greatly impact home sales, and the overall housing market and economy. I am

greatly concerned that the new regulations proposed by the EPAï¿½s National Pollutant Discharge Elimination System

Permit (NPDES) Pesticide General Permit (PGP) would negatively impact businesses and consumers.

 

Specifically, the regulatory burden would limit available applications for consumers, remove necessary tools for

businesses, and increase costs for associations and businesses attempting to protect and improve aquatic resources.

 

In addition, new regulations would make it more difficult for homeowners around water to maintain property values,
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sustain recreational opportunities, maintain flood control capabilities, and protect against unwanted and harmful

vegetation and pests.

 

The proposed regulations do not offer additional benefits to the environment or public health that isnï¿½t already

established through various regulatory agencies and the FIFRA label requirements. 
 

Response 

See responses to Comment ID 373.001.001 and Comment ID 373.001.002. 

 

Comment ID 594.001.004

Author Name: Lazuka D.

Organization:  

The proposed NPDES regulations will not only increase the financial and administrative burdens places on lake

management professionals, reduce the available tools to protect and improve aquatic resources, and limit available

applications and increase costs for consumers. To that end, the regulations will not improve the ability improve our

environment, as existing comprehensive systems to facilitate aquatic plant management are already in place. 
 

Response 

See response to Comment ID 373.001.005.  

 

Comment ID 595.001.001

Author Name: Ferguson, Ii J.

Organization:  

Our customers are concerned with government control of private property rights. This permit will raise costs, and take

away benefits to public health and the environment by possibly delaying treatments. This new rule will hurt our small

business as well as small businesses across the United States. This rule is extremely excessive and as stated before,

will be an extreme financial burden on small businesses. 
 

Response 

See response to Comment ID 330.1.001.002.  EPA notes that the PGP does not affect private property rights. 
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Comment ID 596.1.001.002

Author Name: Breaux Brian

Organization: Louisiana Farm Bureau Federation, Inc.

Furthermore, implementation of NPDES permits will not reduce pesticide discharge into navigable waters, which is

stated in the Federal study of the proposed NPDES permit. Therefore, if NPDES permits will not reduce the introduction

of pesticides into navigable waters of the U.S., why should we spend more money from Federal and State governments

which is in very short supply, to implement more government regulatory bureaucracy to issue NPDES permits. 
 

Response 

EPA believes the PGP will reduce point source discharges from application of biological pesticides, and chemical pesticides that

leave a residue.  See response to Comment ID 330.1.001.002.

 

Comment ID 596.1.001.004

Author Name: Breaux Brian

Organization: Louisiana Farm Bureau Federation, Inc.

We see EPA's estimate of costs but feel that many costs are not addressed. We encourage a true cost-benefit analysis

comparing the costs associated with the NPDES permit procedures. We feel the additional costs will not produce better

results than the current FIFRA regulatory requirements for keeping pesticides out of navigable waters of the U.S. and

cannot be justified. 
 

Response 

EPA believes the Agency's estimates is representative of cost associated with complying with the permit.  See response to Comment

ID 234.1.001.007.   EPA developed the PGP under the CWA in response to the decision by the Sixth Circuit Court of Appeals in

National Cotton Council of America v. EPA where the Court found that discharge of biological pesticides, and chemical pesticides

that leave a residue require a NPDES permit. The final PGP provides a tool for complying with the Court’s decision and covers the

discharge of pesticides (biological pesticides and chemical pesticides which leave a residue) to Waters of the United States resulting

from the following use patterns: (1) Mosquito and Other Flying Insect Pest Control; (2) Weed and Algae Control; (3) Animal Pest

Control; and (4) Forest Canopy Pest Control.

 

Comment ID 598-cp.001.001

Author Name: Solum Dean
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Organization: Airborne Custom Spray Inc.

Airborne would like to bring to attention the circumstance we face with the establishment of the EPA's Pesticides

General Permit. Airborne would face great challenges finding the resources, expertise, or time to conduct environmental

assessments or monitoring. Airborne would suffer significant economic struggle; as well as compliance challenges as a

result of the EPA's NPDES permit. The annual treatment area threshold of 640 acres would be a burdensome

requirement for the many communities which we serve. The difference between a community of 640 acres or a

community of 5,000 acres is insignificant when considering the costs associated with these proposed rulings. Most of

our clients will not be able to comply and our services will become unusable to most of the clients we now serve.

Because of our rural location we struggle to find the personnel needed for our existing services. For Airborne to employ

and train more employees to assist our clients to meet these new standards would be very difficult to provide.

Furthermore the costs associated with these added services would be more than these small communities can afford. 
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of impacts to small entities, total costs, and potential need to hire additional employees.

 

Comment ID 599.1.001.002

Author Name: Costales Luella

Organization: Hawaii Farm Bureau Federation (HFBF)

Additional regulation will increase the burden and cost to pesticide users. We believe that pesticides are already

adequately regulated under FIFRA and that further regulation is redundant and will not provide significant benefits to the

public or the environment. We respectfully request that EPA draft a PGP that contains the minimum provisions of a

CWA NPDES permit and eliminate optional provisions and overly burdensome reporting and recordkeeping

requirements. Requirements such as the hiring of IPM technicians will delay timely pesticide applications and add

significant cost to the farmers' bottom line. 
 

Response 

See response to Comment ID 293.1.001.002.
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Comment ID 599.1.001.003

Author Name: Costales Luella

Organization: Hawaii Farm Bureau Federation (HFBF)

Costs and delays related to irrigation system maintenance HFBF is especially concerned about the effect of the

proposed rule on farmers' ability to obtain irrigation water. If the proposed permitting program makes it more difficult and

costly to maintain Hawaii's extensive and essential surface water irrigation collection and distribution systems, the

systems may be abandoned or the costs will have to be passed on to the farmers. Either scenario will be devastating to

Hawaii farmers who must have water to grow their crops. 
 

Response 

See response to Comment ID 234.1.001.007 for discussion of potential cost impacts and potential for cost pass-through.

 

 

Comment ID 608.1.001.011

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

Coverage under this Permit: This draft does not include a cost associated with obtaining coverage under the PGP. The

FR states that a minimal cost will be associated with obtaining this permit. What is the cost for obtaining PGP

coverage? 
 

Response 

There is no fee associated with submitting a Notice of Intent or obtaining coverage under the PGP.  See response to Comment ID

234.1.001.007 for discussion of costs associated with complying with the permit.

 

Comment ID 609.001.001

Author Name: Solum Dean

Organization: Airborne Custom Spray Inc.

Airborne would face great challenges finding the resources, expertise, or time to conduct environmental assessments or

monitoring.  Airborne would suffer significant economic struggle; as well as compliance challenges as a result of the

EPA's NPDES permit. The annual treatment area threshold of 640 acres would be a burdensome requirement for the

many communities which we serve. The difference between a community of 640 acres or a community of 5,000 acres is
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insignificant when considering the costs associated with these proposed rulings.  Most of our clients will not be able to

comply and our services will become unusable to most of the clients we now serve.  Because of our rural location we

struggle to find the personnel needed for our existing services.  For Airborne to employ and train more employees to

assist our clients to meet these new standards would be very difficult to provide.  Furthermore the costs associated with

these added services would be more than these small communities can afford.  Many of our clients in the state of

Minnesota have already stopped using our services in the last two years because of the economic downturn. We

currently serve approximately 50 different communities.  In this area we are the only aerial applicators who have the

required dedicated equipment and experience required for aerial mosquito control.  It is questionable if we can serve

our customers profitably while complying with these added levels of restrictions.  I believe that many small communities

will suffer without our current level of services.   
 

Response 

See response to Comment ID 598-cp.001.001. 

 

Comment ID 610.001.003

Author Name: Jackson Douglas

Organization: Benson Air AG, Inc.

As an aerial applicator these proposed regulations would severely impact my business. I believe compliance with the

EPA's NPDES permit requirements are rightfully my clients' decision-making responsibility.  With my small staff I would

not be able to handle the extensive records and annual reports the EPA would require. I would need to hire more

employees, train my current employees to handle all the additional administrative and time consuming requirements. In

addition, the recordkeeping and reporting requirements occur during my busiest time of the year.   
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens and impacts to for-hire applicators. In the final permit,

EPA has clarified the requirements to both Decision-makers and Applicators, and reduced the paperwork burdens based on

comments received. See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to

Comment ID 234.1.001.007 for discussion of potential cost impacts, impacts to small entities and potential need to hire additional

employees.

 

Comment ID 610.001.006

Author Name: Jackson Douglas

Organization: Benson Air AG, Inc.
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Again, the proposed regulations would significantly impact my business to the point of extinction.  The proposed

regulations would negatively impact local farmers, homeowners, chemical suppliers, and other local vendors in our

community.  
 

Response 

See response to Comment ID 210.001.001 for discussion of impact to for-hire applicators.  See response to Comment ID

293.1.001.002 for discussion of impact to farmers.  See response to Comment ID 176.001.001 for discussion of impact to pond/lake

owners. See response to ID 234.1.001.007 for discussion of possible cost, impacts to small entities, and cost pass-through.

 

Comment ID 615.1.001.002

Author Name: Churchill Scott

Organization: Scott's Helicopter Services, Inc.

Scott's Helicopter Service is a small business employing 3S people during the summer. The proposed rule would

greatly affect our efficiency and create a considerable economic burden on my staff. The additional permit paperwork

Would require the hire of an additional employee. This cost would directly affect customers as overhead would increase

substantially causing an increased price to consumers.  
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of potential cost impacts, impacts to small entities and potential need to hire additional employees.

 

Comment ID 617.1.001.011

Author Name: Setting Mary

Organization: Maryland Department of Agriculture (MDA)

Costs to Operators A major concern for MDA is that the draft permit will impose significant compliance costs on

pemittees, including state pest management programs. In addition, state, county, local agencies and small businesses

permitted under this draft will not be able to pass on the costs of compliance with the requirements of the permit. 
 

Response 

For the case of this general permit, EPA is the permitting authority for the states that have not been authorized by EPA to issue

NPDES permits for these types of discharges. Each permitting authority should review their potential permittees and geographic
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areas and develop appropriate permits in compliance with the CWA and its implementing NPDES regulations. n addition, NPDES-

authorized states may issue a permit that has different requirements from this EPA permit for similar types of discharges, as long as

it satisfies the regulatory requirements of the NPDES program, the CWA, and state law. 

See response to Comment ID 234.1.001.007.

 

Comment ID 624.1.001.003

Author Name: Mckillop Pollyanne

Organization: Michigan Agricultural Aviation Association

Most if not all of our members are small business. Some are family operated. Most hire a couple full time employees

and one or two seasonal employees to help load the aircraft. There will be server economic challenges that our

members will face if they have to either hire additional employees skilled in these matters, train current employees to

handle the additional administrative and other procedural duties, or hire a consultant or contractor. 
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of potential cost impacts, impacts to small entities and potential need to hire additional employees.

 

Comment ID 626.1.001.005

Author Name: Latham Mark

Organization: Manatee County (FL) Mosquito Control District

General Comment 3 - Cost: Section IV, Economic Impacts of the Pesticide General Permit within the Federal Register

Notice page 31784, 2nd paragraph states "(the) EPA expects the economic impact of the covered entities, including

small business, to be minimal". By and large, this will be a generally true statement assuming that the Draft Pesticide

General Permit as currently proposed by the EPA remains largely unchanged or unmodified particularly as related to

ambient water quality monitoring. As currently proposed, the EPA does not mandate the need for MCDs to sample and

chemically analyze water samples after each mosquito larvicide/adulticide application. For many scientific and common

sense reasons, this is a very appropriate decision by the EPA. If the EPA had required such water samples to be

collected and analyzed, the costs for performing such efforts would have been monumental and impossible to fund

given the Manatee County MCD's current budget. For example, it is conservatively estimated that the Manatee County

MCD performs between 16,000 and 20,000 individual chemical applications per year (this includes both aerial and

ground adulticide missions plus all aerial, ground and hand larvicide applications). If the Manatee County MCD were

required to sample and quantitatively measure chemical residue concentrations at all of these locations subsequent to

spray missions, the cost of such analysis alone would be approximately $800,000 to $1,000,000. Additional costs would

be found with water sample collection requiring at least 3-4 additional FT staff at a cost of $172,000 to 229,000 (salary

of $35,000/year + benefits of $22,300/year). If water sample collection and analysis had been required in the Draft PGP,
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the overall cost to the Manatee County MCD could easily exceed $1.2 million resulting in our need to increase tax rates

at least 35-40% in order to deliver the same level of funding and public services. 
 

Response 

See response to Comment ID 456.1.001.007.

 

Comment ID 627.1.001.017

Author Name: Gunnerson Chuck

Organization: Northern Plains Potato Growers Association (NPPGA)

Increased Costs and Lawsuits. Despite EPA's contention of no anticipated adverse economic impacts on applicators

and operators, we believe the implementation of EPA's draft NPDES permit, as written, is most likely to trigger many

costly unintended consequences. For example, NPDES permit requirements may require the hiring of IPM technicians;

delay timely pesticide applications; layer burdensome planning, recordkeeping and reporting requirements on operators

during the busiest time of the year; and expose professional applicators and land managers to unnecessary legal risks

for citizen suits over potential paper work violations. The permit will create a new web of performance, recordkeeping

and reporting requirements that will expose them to legal jeopardy through citizen suits and agency regulatory actions.

In many states, including Minnesota, pesticide regulation and enforcement wil now fall under two agencies,

complicating the process and adding to the financial burden of state and local agencies, municipalities and operators. 
 

Response 

See response to Comment ID 330.1.001.002.

 

Comment ID 629-cp.001.003

Author Name: Winkle J.

Organization: Board of Valley County Commisioners

We ask that the EPA reconsider the impact that these rules would have on counties and their spray programs and also,

the impact on our agricultural industry. 
 

Response 

See responses to Comment ID 234.1.001.007  and Comment ID 293.1.001.002.
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Comment ID 632-cp.001.001

Author Name: Avery T.

Organization:  

I am responding to your proposed rule making of making NPDES filings mandatory, as a past President of the NAAA as

well as a part owner and consultant in a future aerial application business. We will be operating one airplane and will be

located in the Finger Lakes Region of New York State. After 28 years of owning and operating my own business I

retired in 2004.

 

The main crops in this area are potatoes,sweet corn and fruit trees. We will be servicing approximately 15 clients with 2-

3 employees. Occasionally we will be treating towns or townships for mosquito control. We will not be making chemical

recommendations or timing recommendations other than weather and air space considerations. This is common as well

as necessary for the majority of aerial application businesses. This size business can not afford to have people on staff

capable of performing the monitoring, pre and post application for filing a NOI and a NPDES permit. 
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to Applicators. See response to Comment ID 234.1.001.007 for

discussion of costs associated with complying with this permit

 

Comment ID 640.1.001.004

Author Name: Palla Greg

Organization: San Joaquin Valley Quality Cotton Growers Association (SJV)

The increased regulatory burden will certainly increase business costs (with no demonstrably positive results to water

safety and quality) which will ultimately force more of our well-stewarded agricultural production systems out of

business, with producers in foreign countries to reap the benefit. And most of the world's agricultural systems pale in

comparison to the adequate regulation already on the books.  
 

Response 

EPA disagrees with the comment that the PGP will not provide positive results for water quality.  The EPA believes the PGP will

provide environmental benefits.  See response to Comment ID 330.1.001.002.  See response to Comment ID 293.1.001.002 for

discussion of impact to farmers.  See response to Comment ID 234.1.001.007 for discussion on the costs associated with complying

with the final permit.

 

Comment ID 641.1.001.002
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Author Name: Swaffer Steve

Organization: Natural Resources,  Kansas Farm Bureau (KFB)

In a State like Kansas where agriculture is still the largest economic contributor to the economy, unnecessary permitting

of a key element like safe and effective pesticides will devastate the State and its economy. 
 

Response 

See response to Comment ID 293.1.001.002.   

 

Comment ID 647.001.002

Author Name: Conroy J.

Organization:  

Furthermore, we are greatly concerned that the regulatory burden imposed would only serve to increase costs for lake

associations, lake boards and other riparianâ€™s attempting to protect or improve aquatic resources, maintain property

values, sustain for angler and recreational opportunities, and improve navigation and flood control capabilities. 
 

Response 

See response to Comment ID 485.1.001.004. 

 

Comment ID 647.001.004

Author Name: Conroy J.

Organization:  

Equally as important, we are certain that the proposed NPDES regulations will serve to increase the administrative and

financial burdens placed on the lake management professionals that now strive to preserve, protect, and if possible, to

improve the aquatic resources of the State. The proposed regulations do not provide any substantive benefits to the

environment or to the protection of public health that doesnâ€™t already exist in the State. 
 

Response 

See response to Comment ID 560.001.004. 
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Comment ID 653-cp.001.001

Author Name: John John

Organization: Blue H2O

Totally unrealisic thresholds will drive small business operations into the ground. Property owners will not pay for

professional application, net result will be incorrect and many more illegal/misapplications causing more problems than

you are trying to fix. 
 

Response 

EPA acknowledges the commenter's concern regarding impact to small business.  EPA has increased the annual treatment area

thresholds in the final permit.  See Part 1.2.3, Table 1-1 of the final permit.  EPA has also conducted an economic impact analysis

of the costs associated with complying with the final permit.   See response to Comment ID 234.1.001.007.

 

Comment ID 654.001.001

Author Name: Unknown Unknown

Organization: Lee County Hyacinth Control District, Florida

Lee County Hyacinth Control District is located on the lower gulf coast of Florida. As a special tax district, we are

charged with performing all duties necessary for the control and eradication of hyacinths and other noxious aquatic

plants in Lee County. Chemical, biological, and to a limited degree, mechanical control methods are utilized for the

control of a variety of aquatic plant problems. Waters under our jurisdiction include over 400 miles of urban canals, the

Caloosahatchee River (over 20,000 acres), numerous creeks, and hundreds of private ponds. With an anticipated

reduction in revenues due to reduced property values, the additional costs of NPDES permitting is of grave concern to

the District. 
 

Response 

See response to Comment ID 234.1.001.007.  

 

Comment ID 660.1.001.001

Author Name: Shellenberger John

Organization: Lake Owner’s Association, Inc.

In summary, the homeowners association I represent is extremely concerned over the negative impact the proposed

permitting and reporting processes will have on the costs of maintaining the quality of our lake. For small lakes and
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ponds we ask that the EPA avoid both unnecessary and administratively burdensome processes that will result in

increased costs to qualified service providers and, in turn, to those who receive their services. In addition, we ask that

the regulations avoid unnecessary delays in the timely application of authorized chemicals to address various issues

that arise such as removing unwanted vegetation. Such delays may also result in increased costs as more authorized

chemicals are required to address the problems as they expand and escalate. Although speaking only for our

Association, I anticipate our concerns would be shared by most of the thousands of such amenity lakes across the

country. 
 

Response 

See response to Comment ID 176.001.001.

 

Comment ID 662.001.002

Author Name: Upham Nancy

Organization: Churchill County Mosquito,  Vector and Weed Control District, Nevada

The District intends to file "notices of intent" for all tasks that are required in this process however it seems that we may

need to file for multiple permits and all associated costs which is a significant economic burden to our program. 
 

Response 

This comment is an introduction to a list of questions addressed in other excerpts from the same commenter.  See responses to

Comment ID 662.001.003 thru Comment ID 662.001.005. 

 

Comment ID 664.001.009

Author Name: Eby D.

Organization: AgriFlite Services

There are so many long term detrimental effects of these proposed regulations that they need to be withdrawn and start

with a fresh sheet of paper. My conclusion is that the proposed regulations will do nothing to solve the original problem

but to create an unbelievable large and unnecessary bureaucracy (is this a jobs bill in disguise)? The new possible

liabilities that agricultural operations will be exposed to is unrealistic and unmanageable. After 37 years I would close

our doors rather than lose everything to some fine or lawsuit. I have no doubt the majority of applicators once they

understand the implication of these regulations would do the same. 
 

Response 
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See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of impacts to small entities, total costs, and cost pass-through. See response to Comment ID 180-

cp.001.001 for discussion of citizen lawsuits and regulatory actions.

 

Comment ID 668.1.001.003

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

Despite EPA's contention of no anticipated adverse economic impacts [FN 4] on applicators and decision makers

("operators"), the MCD believes the implementation of EPA's draft NPDES permit, as written, will trigger many costly

unintended consequences. For example, NPDES permit requirements may require the hiring of Integrated Pest

Management technicians; delay timely pesticide applications; layer burdensome planning, recordkeeping and reporting

requirements on operators during the busiest time of the year; and expose professional applicators and land managers

to unnecessary legal risks for citizen suits over potential paper work violations.

 

[FN 4] 4 75 Fed Reg 107, 31784 June 4, 2010  
 

Response 

See response to Comment ID 330.1.001.002.  EPA notes that the PGP does not require the hiring of Integrated Pest Management

technicians.  The final PGP requires technology-based effluent limitations which are based on IPM principles

 

Comment ID 671.1.001.007

Author Name: Kellum Walter

Organization: San Jacinto River Authority (SJRA), Texas

In essence, the proposed NPDES regulations would only serve to increase the financial and administrative burdens

placed on lake management professionals, communities, property owners, and our struggling economy. Ultimately, the

proposed regulations provide NO intrinsic benefit for the environment or the public's safety, and could quite possibly

produce the opposite effect.  
 

Response 

See response to Comment ID 330.1.001.002.

 

Comment ID 672.1.001.005
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Author Name: Hanson Keith

Organization: Minnesota Chamber of Commerce

In addition, if applicators are required to perform all of the functions required of NOI filers, this would pose an

unreasonable burden on contract applicators in the state of Minnesota. The great majority of these applicators are small

businesses with less than 5 full-time employees. Keeping track of IPM plans, Pesticide Discharge Management Plans

and Annual Reports for what could amount to numerous customers would most certainly cause an unreasonable

economic and workload burden. Pricing structure would also be a big unknown. 
 

Response 

In the final PGP, Applicators are not required to submit NOIs.  Applicators are also not required to developed PDMP or submit

annual reports.  See response to Comment ID 210.001.001. 

 

EPA notes that the final PGP does not require IPM plans.

 

Comment ID 675.1.001.002

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

The draft permit will be enforced in several states and certain other areas, including the Montana's 7 Indian

Reservations, and forms a template for permit development and enforcement by at least 44 other states, including

Montana. The 6th Circuit Court of Appeal's decision [FN 1] of February 2009 marks a preemption of the Federal

Insecticide, Fungicide and Rodenticide Act [FN 2] (FIFRA) by the Clean Water Act [FN 3] (CWA) for the first time in the

history of either statute. Despite USEPA's contention of no anticipated adverse economic impacts [FN 4] on applicators

and decision makers ("operators"), we believe the implementation of USEPA's draft NPDES permit, as written, is most

likely to trigger many costly unintended consequences. For example, NPDES permit requirements may require the

hiring of Integrated Pest Management technicians; delay timely pesticide applications; layer burdensome planning,

recordkeeping and reporting requirements on operators during the busiest time of the year; and expose professional

applicators and land managers to unnecessary legal risks for citizen suits over potential paper work violations. These

costs do not include the increased costs to the State of Montana to implement the general permit and any potential

individual permits that may be required. The permit would link many thousands of operators in a legal web of

performance, recordkeeping and reporting requirements that will expose them to "joint and several" legal jeopardy

through citizen suits and agency regulatory actions. In many states, pesticide regulation and enforcement may now fall

under two agencies, complicating the process and adding to the financial burden of state and local agencies,

municipalities and operators. 

 

[FN 1] National Cotton Council of America v. USEPA, 553 F.3d 927 (6th Cir., 2009)

[FN 2] Federal Insecticide, Fungicide and Rodenticide Act, Pub. L. No. 92516, 86 Stat. 973, 1972

[FN 3] Clean Water Act, 33 U.S.C. 1251 et seq., 1972
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[FN 4] 75 Fed Reg 107, 31784 June 4, 2010 
 

Response 

EPA disagrees that the Sixth Circuit Court of Appeals decision creates a preemption of FIFRA by the CWA.  Part 1.5 of the PGP

includes the following language: “Operators must comply with all other applicable federal and state laws and regulations that

pertain to the application of pesticides.  For example, this permit does not negate the requirements under the Federal Insecticide,

Fungicide, and Rodenticide Act (FIFRA) and its implementing regulations to use registered pesticides consistent with the product’s

labeling.  In fact, applications in violation of certain FIFRA requirements could also be a violation of the permit and therefore a

violation of the CWA (e.g. exceeding label application rates).  Additionally, other laws and regulations might apply to certain

activities that are also covered under this permit (e.g., United States Coast Guard regulations).”

      

This part of the permit is intended to clarify that Operators are still required to comply with other applicable laws, and that merely

complying with the conditions of this permit may not meet all regulations applicable to the types of activities covered under this

permit.  In fact, compliance with permit terms, in some instances, establishes an expectation that Operators will comply with other

laws to demonstrate compliance with this permit.  For example, the permit requires Operators to use “Pest Management Measures”

to “minimize” discharges.  As these terms are defined in Appendix A of the permit, Operators must use practices that comply with,

among other things, “relevant legal requirements” to reduce and/or eliminate pesticide discharges to Waters of the United States.

 

See response to Comment ID 330.1.001.002.

 

Comment ID 675.1.001.005

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

We would differ with the general tone of the economic analysis conducted as a part of the draft PGP, wherein the

agency states: "At this time, information is not available to quantify or monetize any beneficial impacts of this permit."

[FN 9] Accepting this statement as factual, the remaining analysis is thus specious at best. Further, there is no

consideration throughout the analysis of any impact within the areas that will be covered by state issued permits. While

realizing that in the strict construction of the effects of this permit, there is no direct economic impact in the areas under

jurisdiction of states issuing PDES permits, in reality, as this PGP is to serve as a ‘template' for stateissued permits, the

costs are at least in the neighborhood of hundreds of millions of dollars over the five years of the permit [FN 10].

 

The PGP is essentially an unfunded mandate to the states implementing the program. The challenges associated with

developing, implementing, and enforcing the PGP on a statewide basis have not been addressed. These challenges

include but are not limited to the cost to the state program. 

 

[FN 9] Economic Analysis of the Pesticide General Permit (PGP) for Point Source Discharges from the Application of

Pesticides, p. xii 

[FN 10] Assuming that no state has costs lower than Wyoming. 44 States x $7.065 million (for 5 years of the PGP)
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+$16.443 million total annual costs for USEPA PGP x 5 years (from Economic Analysis of the PGP,

EPAHQOW201002570151, p. 61) = $393.075 million 
 

Response 

See response to Comment ID 418.1.001.003.

 

Comment ID 676.001.001

Author Name: Kurth Bill

Organization: Lakemasters Aquatic Weed Control, Inc.

The proposed NPDES regulations although well intended will not only cause harmful consequences for our business,

but will negatively impact our customers and the water bodies themselves. We maintain small ponds up through 400

acre lakes. In the current economic climate, it is difficult for lake owners to budget appropriately for aquatic vegetation

control, and we have already seen many accounts terminate due to inability to be able to pay to continue treatments.

Realizing that our customers are in a financial crunch whether they be developers, citizens, homeowner associations or

other we have not raised our prices for the past two years. Of course this relates to lower profitability for our company,

and although we have cost cut where we can, including eliminating raises for our employees, and reducing some of

their benefits when absolutely necessary, we have no where else to trim, and this means that additional costs of

permitting will have to be passed on to the consumer.

 

A lot of what we do is perceived as aesthetics. Our company specializes in working for residential communities, and our

clients want their lakes to look good. This helps them retain the value of their property, or in the case of a developer,

sell land and homes. I live in the area of the country where foreclosures rank #2 in the entire US. Property values have

decreased by 50% in many areas, so the service we provide, and the ability to retain property value is critical to the

survival of many. However, the services we provide also keep drainage working, stop the spread of exotic weed

infestations, and control weeds and algae that can be damaging to the environment. The additional costs to a company

like ours, and therefore our clients of permitting will be staggering to a small business like us if the permit goes through

as it is in the draft. It may cause many of the smaller communities to stop weed control activities entirely as it will just

become too expensive to consider. This will complicate drainage for certain. The county I live in, along with many others

in the state of Florida have very little elevation change, in my county the landfill is the highest point of elevation. This

means that drainage is slow, and any impediment can be catastrophic, especially in a state where tropical weather is

common. The discontinuation of weed control in some areas will also allow for the spread into other areas, as

unchecked exotics rapidly spread to surrounding lakes.

 

To explain how the current draft will affect us I need to describe what we do. The 20 acre per year threshold would

mean we would have to permit almost every lake and pond we treat. Almost every treatment we do is based on annual

maintenance contracts. Almost every one is monthly, and many are weekly. In addition we treat for multiple weed

problems, so there can be multiple applications each visit. This means that any lake over an acre would probably meet

the 20 acre annual threshold. We currently have 731 accounts ranging in size from 1 lake to 159 lakes. We treat many

of the larger communities in the state, and I would guess that conservatively our average account would have 15 lakes.
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This means we are responsible for the treatment of about 11,000 lakes. Average treatment frequency might be 24 times

per year, and average size, if we estimate might be 3 acres. That means we are treating 792,000 acres per year, with

the cumulative way the EPA is looking at treatment acres. Out of our 48 employees, we have an office staff of 2, plus

the President, VP and myself who all perform paperwork accounting etc. All other employees are active as applicators.

If we had to increase our record keeping, permit applications and all other aspects of the draft permit, we would need to

double our office staff. Not a good prospect in this economy. 
 

Response 

EPA acknowledges the commenter’s concern regarding burden to Applicators.  In the final permit, EPA has clarified the

requirements and reduced the paperwork burden for certain Operators based on comments received. For example, for-hire

applicators who are not Decision-makers as defined in Appendix A of the permit are not required to file a Notice of Intent. EPA has

also determined that, in general, Decision-makers who apply pesticides to relatively small areas should not be required to submit

NOIs.  See Part III of the fact sheet for a discussion of Decision-makers that are required to submit an NOI and other recordkeeping

and reporting requirements. See also the ESA essay.  See response to Comment ID 210.001.001.  For discussion on the costs

associated with complying with the final permit, see response to Comment ID 234.1.001.007.   See the PGP Comment Response

NOI Threshold Essay for discussion on the threshold values.

 

Comment ID 677.001.001

Author Name: Songer David

Organization: Swing Wing Inc.

If requirement to comply with EPA's NPDES permit is forced onto aerial applicators, the economic severity would be

beyond significant, as compliance is near impossible given the nature of our business. For a small business consisting

of no more than five individuals, the record keeping, training, and man power needed for such compliance could in no

way be financially supported. 
 

Response 

See response to Comment ID 210.001.001.

 

Comment ID 678.001.001

Author Name: Henderson T.

Organization:  

Since I got rid of my sheep, I have to spray the leafy spurge and knapweed and thistle by hand. I can barely keep up

with the weeds and try to spray weeds when I have an opportunity and time. These new requirements will prevent me
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from doing any spraying.....Is this what you want?.... and are you prepared to come and spray for me? 
 

Response 

See response to Comment ID 330.1.001.002.

 

Comment ID 680.001.002

Author Name: Hamilton Keri

Organization: Wyoming Farm Bureau Federation

A regulatory framework which seeks to add costs, delay applications in a timely manner and/or eliminate uses can have

significant impacts, not only directly on the producer, but also on society in general. The US Fish and Wildlife Service

has identified invasive species as a major concern for impacts on native species and potential threats to some listed

species under the Endangered Species Act. The ability to address these issues in an efficient timely fashion is

something which EPA should work to ensure can occur. 
 

Response 

See response to Comment ID 330.1.001.002.  See also the PGP Comment Response ESA Essay.

 

Comment ID 688.001.003

Author Name: Berry Robert

Organization: North Shore Mosquito Abatement District (NSMAD), Cook County, Illinois

With respect to 1.2.2. The NSMAD currently exceeds the proposed NOI thresholds. While North Shore MAD exceeds

the thresholds, it is not among the largest districts in Illinois. Cook County has two other mosquito abatement districts

that are three times larger in area and budget. In less populated areas of Illinois there are districts subsumed in county

public health departments. These districts are larger than NSMAD in area, although their budgets may not be larger.

The administrative reporting requirements would be burdensome because, as Superintendent, I would be responsible

for the reports and I already have many tasks in finance, human resources, public relations, and regulatory compliance

for federal, state, county, and municipal mandates. Annual reports for our Board, insurance agent, auditor, and the

Illinois Department of Public Health do not require the level of detail in the proposed permit. There is no possibility of

adding staff when, in fact, we have been cutting staff due to budgetary constraints. We document all operations and are

in the process of digitizing catch basin locations, reports of standing water, service calls, aspirator samples, dip

samples, trap locations and collections, RAMP testing results, RT-PCR testing from the Illinois Natural History Survey

laboratory, and control of adult mosquitoes; however, digitizing is a multi-year project that has only this year began. 
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Response 

EPA has revised the annual treatment area thresholds in the final permit.  See Part 1.2.3, Table 1-1 of the final permit. See the PGP

Comment Response NOI Threshold Essay and the PGP Comment Response Recordkeeping and Reporting Essay.

 

See response to Comment ID 330.1.001.002.

 

Comment ID 689.001.001

Author Name: Hougham Tom

Organization: Lamb Lake Lot Owners Association

The proposed regulation will impact our budget and our ability to treat high-priority problem areas. I'm not sure that it will

provide any greater protection than we already have because we are using a reputable and conscientious company to

apply these products and we have a good system in place for overseeing their work. These new regulations are likely to

significantly increase the paperwork and costs for our contractor. Naturally, these costs will need to be passed on to us.

As a result, our limited budget will allow treatment of fewer areas resulting in our problem weeds getting a better

foothold. 
 

Response 

See response to Comment ID 234.1.001.007 for discussion of potential cost impacts, and the potential for cost pass-through. EPA

disagrees the PGP will not provide environment benefits.  See response to Comment ID 330.1.001.002.  EPA notes that the PGP is

not a regulation, but is an NPDES general permit. 

 

Comment ID 690.1.001.011

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

Provide information on numbers, types and sizes of entities applying pesticides for covered use patterns as detailed in

this paragraph.

 

The table below provides info that is from NC. Most ofthe commercial aquatic weed control businesses have only one or

afew employees. A couple ofbusinesses have several to maybe 20 employees. The counties and cities that treat for

mosquito control mostly have one or a few employees making the applications.

 

"[Reproduced from original located on page 5 of original letter (Docket ID # 690.1.001).]

 

               Persons Licensed under the NC Pesticide Law
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Category                    Consultant                    Pesticide Applicator

Aquatic                          6                      701 commercial ground  

                                                             227 federal/state    

                                                             148 county/city

                                                              9 public utility

                                                             5 aerial

 

Forestry                        17                    13 aerial

 

Public health                  0                    167 commercial ground

                                                            37 federal/state

                                                            320 county/city

                                                            6 public utility

                                                           12 aerial

 

Also, there are nearly 16,000 certified farmers that could be treating some of the areas that would be under the PGP.

Furthermore, there are farmers that are not certified pesticide applicators and the general public that may be treating in

or near water to control mosquitoes and aquatic pests. We do not have names and addresses for those individuals that

are mentioned in the previous sentence. if the thresholds are too low, as is the case with the proposed EPA permit,

there could be as many as 700 individuals that will have to submit NO/'s and do all the other things that would be

required of NOI submitters.  
 

Response 

EPA acknowledges and appreciates the data provided by the commenter, and used data provided by a wide variety of sources in the

development and analysis of the final permit.

 

Comment ID 691.001.005

Author Name: Burgess Greg

Organization: Pearl River Valley Water Supply District,  Mississippi

Due to the extra expense and personnel requirements that this permit will require, I would expect less pest CONTROL

being done throughout the nation. Less control could be detrimental to public health, safety, and the environment. In

regards to public health and safety, less control of mosquitoes would result in greater likelihood of spreading disease.

Also, in regards to safety, less control of aquatic vegetation could result in safety issues for people recreating in Waters

of the US. In regards to the environment, less control of aquatic vegetation could affect the aquatic community due to

the change in ecosystem it causes. If we lose control of invasive species, the fish and other parts of the existing aquatic

ecosystem would be adversely impacted. This permit could actually contribute to Waters of the US not meeting their

designated uses due to lack of control of the biological community. 
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Response 

See response to Comment ID 330.1.001.002.

 

Comment ID 693.001.003

Author Name: Caton William

Organization: FLORIDA FISH AND WILDLIFE CONSERVATION COMMISSION

There are several areas of the Draft PGP that may require substantial funding and staff resources to implement, but will

provide relatively little oversight or protection to U.S. waters. 
 

Response 

For PGP, EPA is the permitting authority for the states that have not been authorized by EPA to issue NPDES permits. Each

permitting authority should review their potential permittees and geographic areas and develop appropriate permits in compliance

with the CWA and its implementing NPDES regulations. In addition, NPDES-authorized states may issue a permit that has different

requirements from this EPA permit for similar types of discharges, as long as it satisfies the regulatory requirements of the NPDES

program, the CWA, and state law.  This permit is written for the many specific areas of the country for which EPA remains the

NPDES permitting authority.  This permit is constructed in such a way that each Region will sign and issue the permit and include

in that issuance CWA Section 401 certification language for areas in their Region covered by the permit.  Specifically, this permit

provides coverage for certain point source discharges that occur in areas not covered by an authorized State NPDES permit program

and includes specific areas (e.g., States, territories, Indian Country lands, or federal facilities) in all ten EPA Regions.  The complete

list of areas of geographic coverage of this permit, along with the NPDES permit numbers are listed in Appendix C of the permit. 

 

See response to Comment ID 234.1.001.007.  See also response to Comment ID 330.1.001.002.

 

Comment ID 694.001.003

Author Name: Aydell Gary

Organization: Water Pertmit Division,  Office of Environmental Services,  Louisiana Department of Environmental Quality

(LDEQ)

Having pesticide applications regulated by two different state agencies and two separate federal programs will be

putting an additional strain on state and federal budgets and will create confusion within the regulated community.

 

Developing permits, implementing programs, monitoring and enforcing permits, and educating applicators will require

significant additional financial and staff resources on the part of state governments. The Louisiana Department of

Agriculture and Forestry (LDAF) will play a significant role in many of these areas, particularly related to applicator
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education and outreach, as well as monitoring and compliance. It is no secret that Louisiana is experiencing significant

fiscal challenges. Implementation of a permit like this will make it difficult for LDEQ and LDAF to maintain existing

programs and meet the requirements of these new pesticides permits. To address this, we ask that EPA make a

commitment to ensure states are provided additional resources so that new activities associated with this permit do not

become yet another unfunded federal mandate. 
 

Response 

See response to Comment ID 218.001.002.

 

Comment ID 703.001.002

Author Name: Hancock William

Organization: Marine Biochemists owned by Arch Chemicals, Inc.

According to the FR Notice, EPA expects that there will be minimal burden on entities, including small businesses

covered under the general permit. This would not be the case if the annual threshold for aquatic weed control is only 20

acres. 
 

Response 

EPA has revised the annual treatment area thresholds in the final permit.  See Part 1.2.3, Table 1-1 of the final permit. EPA has also

conducted an economic impact analysis to evaluate the costs associated with complying with the final permit.   See response to

Comment ID 234.1.001.007.

 

Comment ID 705.1.001.002

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Fiscal review of the implementation of the permit by the Office of Management and Budget is stated that economic

impact will be minimal. We do not concur with this finding by OMB as estimates for our two states of Colorado and

Wyoming have been determined to be significant and burdensome on behalf of the administrative agencies and our

members in the agricultural industry. The additional administrative costs for individual states could be considerable. Due

to exceedingly tight budget situation in many states, we urge EPA to work to lessen these burdens to the extent

possible to avoid possible "pass through" to applicators and/or landowner/managers. 
 

Response 
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For PGP, EPA is the permitting authority for the states that have not been authorized by EPA to issue NPDES permits. Each

permitting authority should review their potential permittees and geographic areas and develop appropriate permits in compliance

with the CWA and its implementing NPDES regulations. In addition, NPDES-authorized states may issue a permit that has different

requirements from this EPA permit for similar types of discharges, as long as it satisfies the regulatory requirements of the NPDES

program, the CWA, and state law.  This permit is written for the many specific areas of the country for which EPA remains the

NPDES permitting authority.  This permit is constructed in such a way that each Region will sign and issue the permit and include

in that issuance CWA Section 401 certification language for areas in their Region covered by the permit.  Specifically, this permit

provides coverage for certain point source discharges that occur in areas not covered by an authorized State NPDES permit program

and includes specific areas (e.g., States, territories, Indian Country lands, or federal facilities) in all ten EPA Regions.  The complete

list of areas of geographic coverage of this permit, along with the NPDES permit numbers are listed in Appendix C of the permit. 

 

See response to Comment ID 234.1.001.007.

 

Comment ID 712.2.001.001

Author Name: Baus Terry

Organization: Department of Public Works,  City and County of Denver, Colorado

Several city agencies charged with infrastructure/facility maintenance and operations would be impacted by the

requirements of the Draft General Permit, including but not limited to our Parks and Recreation Department, Public

Works Department, Aviation Department, Wastewater Management Division, and Animal Control Division. These

comments are submitted from the perspective of these agencies, each of which will face different operational demands

in relation to the application of pesticides, making a single city-wide general permit quite complex and daunting from an

administrative perspective. 
 

Response 

EPA notes that different agencies within a city may obtain separate permits. It would likely be more cost-effective for the city to

submit one Notice of Intent covering all applications. For a more detailed description of requirements and costs, see response to

Comment ID 234.1.001.007.

 

EPA also notes that the pesticide general permit (PGP) applies only to Operators in states and territories where EPA has NPDES

permitting authority for pesticide discharges. Each permitting authority should review their potential permittees and geographic

areas and develop appropriate permits in compliance with the CWA and its implementing NPDES regulations. States with NPDES

permitting authority, including Colorado, may issue a permit that has different requirements from this EPA permit for similar types

of discharges, as long as it satisfies the regulatory requirements of the NPDES program, the CWA, and state law.

 

Comment ID 714.001.001
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Author Name: Robinson S.

Organization:  

I am writing to you to submit my comments and concerns regarding the implementation of the NPDES Pesticide

General Permit (PGP) that is scheduled to take effect in April 9, 2011. I urge you and your colleagues at EPA to

strongly consider the negative economic, logistical and legal ramifications that this program will have on small

businesses, fish hatcheries, and efficient management of aquatic resources across the country. If implemented, as

currently written in the draft permit document, it will have a devastating impact on small businesses and both public and

private management of aquatic resources.

 

Issues relating to aquatic plants and/or algae infestations are in integral part of fisheries and aquatic resource

management. Desired use of aquatic resources by private owners and public users cannot be realized unless these

aquatic plant issues are addressed. One of the primary jobs of my small business is to provide herbicide, algaecide or

biological control of weed infestations for my clients. I am certified and regulated as a commercial pesticide applicator

through the Georgia Department of Agriculture. I am also licensed by Georgia Department of Natural Resources for

sale and stocking of sterile grass carp for aquatic weed control. I already keep detailed documentation on my activities

for these two regulatory agencies. To add additional paperwork and reporting of my business activities would create an

unnecessary burden and cost that my business may not be able to bear.

 

Placing an NPDES permitting requirement upon my pesticide application work would add unreasonable costs and

expenses to the work which the market will not bear. There is a very good chance that if this requirement is enacted as

written, small applicators will be forced out of business and private property owners, Homeowners Associations, golf

courses, state and local governments, and business property owners will no longer be able to afford to properly manage

and care for their aquatic resources. 
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of impacts to small entities, total costs, and cost pass-through. Additionally, see response to Comment

ID 180-cp.001.001 for discussion of citizen lawsuits and regulatory actions, and response to Comment ID 176.001.001 for a

discussion of impacts to property values.

 

Comment ID 714.001.004

Author Name: Robinson S.

Organization:  

Though my business provides other aquatic resource management services (i.e. fish population assessment, basic

water quality testing, etc.) to my clients, herbicide/algaecide applications and sterile grass carp stockings make up a

great deal of our work and income. We typically treat several hundred acres per year. A large portion of my business

will be severely and negatively impacted by implementation of the NPDES program as it is now presented in draft form.
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Curtailing these needed goods and activities to my property owners through the unnecessary monitoring and reporting

of NPDES will essentially put me out of business. 
 

Response 

See response to Comment ID 345.1.001.005.

 

Comment ID 714.001.006

Author Name: Robinson S.

Organization:  

EPAs proposed NPDES PGP for aquatic pesticides will bankrupt my operation and put me out of business in 2011. I am

fearful that the PGP, as written, will put me at much greater liability for potential lawsuits and, as a result, insurance

premiums will likely increase dramatically. Such action would give me further reason to question whether I could

continue operation as normal. The Obama Administration has lauded itself as being supportive of small businesses,

particularly during our current economic recession. These proposed regulations outlined in the draft NPDES PGP only

cripples small businesses and squelches entrepreneurs from providing goods and services to maintain the well being of

our aquatic environments.

 

I appreciate this opportunity to comment from my small business perspective to these proposed EPA regulations.

Please reconsider the stringent requirements that the general permit will place on small for hire aquatic applicators and

state natural resource agencies. 
 

Response 

See response to Comment ID 345.1.001.005.  

 

Comment ID 724.001.001

Author Name: Isaacs David

Organization: Aquatic Control, Inc.

The draft NPDES Pesticide General Permit causes me great concern. The requirements of the general permit will

undoubtedly increase our operational costs and negatively affect our business. 
 

Response 

See responses to Comment IDs 234.1.001.007 and 210.001.001.
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Comment ID 724.001.004

Author Name: Isaacs David

Organization: Aquatic Control, Inc.

Many of our applications are conducted on small water bodies. The record keeping and reporting requirements in the

general permit will require many additional hours of labor to complete maintain for up to eight years. This fact alone will

add significantly to our cost of doing business. Without knowing the detailed requirements of the final NPDES Pesticide

General Permit, we anticipate an increase of 10 to 20% in our operational costs. In turn our customers will have to pay

a higher fee for managing the nuisance aquatic vegetation in their lakes and ponds. Some may not have the financial

resources to continue to objectively manage their water bodies and result in loss of valuable aquatic resources. This

would be unfortunate in a time when the value of aquatic resources continues to increase and should be protected from

invasive and nuisance levels of aquatic vegetation to maintain the resources for future generations. 
 

Response 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden certain Operators based on comments

received. For example, for-hire applicators who are not Decision-makers as defined in Appendix A of the permit are not required to

file a Notice of Intent. EPA has also determined that, in general, Decision-makers who apply pesticides to relatively small areas

should not be required to submit NOIs.  See Part III of the fact sheet for a discussion of Decision-makers that are required to submit

an NOI and other recordkeeping and reporting requirements.  See also the ESA essay. 

 

The PGP requires a basic set of records to be maintained by all Decision-makers and Applicators, as well as separate requirements

depending on the type of Operator (i.e., Applicator, For-Hire Applicators, NOI submitting Decision-maker that is a small entity and

NOI submitting Decision-maker that is  a large entity).  Part 7 of the permit sets forth the recordkeeping requirements for each of

these types of Operators.  Operators can rely on records and documents developed for other programs, such as requirements under

FIFRA, provided all requirements of the permit are satisfied.

 See response to Comment ID 210.001.001.  For discussion on the costs associated with complying with the final permit, see

response to Comment ID 234.1.001.007.

 

Comment ID 724.001.006

Author Name: Isaacs David

Organization: Aquatic Control, Inc.

This approach would also reduce the economic burden on small entities while reducing paperwork and reporting on

water bodies of limited public significance or perceived risks. 
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Response 

For discussion on the costs associated with complying with the final permit, see response to Comment ID 234.1.001.007.  EPA has

revised the annual treatment area thresholds in the final permit.  See Part 1.2.3, Table 1-1 of the permit.

 

Comment ID 724.001.008

Author Name: Isaacs David

Organization: Aquatic Control, Inc.

I strongly urge the EPA to reconsider the requirements of the draft NPDES pesticide general permit to reduce the

burden to our business and the management of aquatic resources by our customer base. 
 

Response 

See responses to Comment ID 210.001.001 and Comment ID 234.1.001.007.

 

Comment ID 727.001.002

Author Name: Stone Charles

Organization: Southeastern Aerial Crop Service Inc.

After reading through the 2010 National Pollutant Discharge Elimination System (NPDES) Draft Pesticides General

Permit, we have found areas of great concern. We appreciate the opportunity to provide comments and input and,

respectfully, urge you to consider the impact this permitting process will have on small business owners and operators. 
 

Response 

See responses to Comment ID 210.001.001 and Comment ID 234.1.001.007.

 

Comment ID 727.001.007

Author Name: Stone Charles

Organization: Southeastern Aerial Crop Service Inc.

As stated before, we are already operating under the stringent guidelines set forth by FIFRA. Placing more monitoring

responsibilities on an aerial applicator is, at the least, redundant to the guidelines established by FIFRA; and, at the

most, creating a real opportunity for liability exposure. Attempting to implement this redundancy would cause serious
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increases in operation expenses and result in the bankruptcy of many small aerial operation businesses. 
 

Response 

EPA has developed this permit with the goal of not causing undue burden to Applicators; and of not including redundant

requirements from those already in effect under existing laws, regulations, and permits.  See response to Comment ID 218.001.002.

 

 

For discussion on the costs associated with complying with the final permit, see response to Comment ID 234.1.001.007.  See

response to Comment ID 180-cp.001.001 for discussion of liability exposure.

 

Comment ID 727.001.009

Author Name: Stone Charles

Organization: Southeastern Aerial Crop Service Inc.

The prospect of our having to comply with NPDES permits for pesticide applications that will or may result in a

discharge into a water of the U.S. is a tremendous regulatory challenge for Southeastern Aerial Crop Service. In its

current form, the NPDES draft is a real threat to our ability to continue our operation. It is our hope that our comments

will help you to realize the severe impact the NPDES would have on the future of our business as well as the livelihood

of our nation's agriculture, forestry and public health system. 
 

Response 

In the final permit, EPA has clarified the requirements and reduced the paperwork for certain Operators based on comments

received. For example, for-hire applicators who are not Decision-makers as defined in Appendix A of the permit are not required to

file a Notice of Intent. EPA has also determined that, in general, Decision-makers who apply pesticides to relatively small areas

should not be required to submit NOIs.  See Part III of the fact sheet for a discussion of Decision-makers that are required to submit

an NOI and other recordkeeping and reporting requirements.  See also the ESA essay.  See response to Comment ID 210.001.001.

For discussion on the costs associated with complying with the final permit, see response to Comment ID 234.1.001.007.

 

Comment ID 728.001.002

Author Name: Mcgee Joan

Organization: Stony Brook-Milstone Watershed Association

Requiring NPDES permits for pesticide applicators will allow management of the potentially ill effects that pesticides can

cause to the health of the environment; it will allow scrutiny of the types of pesticides and appropriateness of their use

for specified applications, and will not create an onerous burden on permitees and applicators. 

PGP Responses to Comments Administrative

77110/31/2011 04:04 PM EDT



 

 

Response 

EPA agrees that the pesticide general permit will help minimize discharges of pesticides, without placing undue burdens on

Applicators or Decision makers.  It is not EPA’s intent to stop the use of chemical pesticides or adversely affect Applicators’ ability

to treat pests that threaten the economy and public health.  See response to Comment ID 330.1.001.002 for a discussion of

environmental benefits.

 

Comment ID 729.001.001

Author Name: Brookshire Derek

Organization: Aquatic Nuisance Plant Control, Inc.

I have been a small business owner for 10 years and have been in the Aquatic Plant and Pesticide Management

business for 20 years. I feel that the permitting system we have through the State of Michigan is tough enough as it is

and now we are looking at a federal permit that people may not be able to afford because of all the monotoring

involved. I am afraid we may see our customers, who have already told me, doing there own tmts. You would think the

EPA would think twice about this because they (the homeowners) are not trained professionals. We hope that you

reconsider this permit. 
 

Response 

EPA developed the PGP under the CWA in response to the decision by the Sixth Circuit Court of Appeals in National Cotton

Council of America v. EPA where the Court found that discharge of biological pesticides, and chemical pesticides that leave a

residue require a NPDES permit. The final PGP provides a tool for complying with the Court’s decision and covers the discharge of

pesticides (biological pesticides and chemical pesticides which leave a residue) to Waters of the United States resulting from the

following use patterns: (1) Mosquito and Other Flying Insect Pest Control; (2) Weed and Algae Control; (3) Animal Pest Control;

and (4) Forest Canopy Pest Control. See response to Comment ID 210.001.001. 

 

EPA notes that the PGP is available only to Operators in areas where EPA is the permitting authority.  See Appendix C of the

permit for areas covered under this permit.  . Each permitting authority should review their potential permittees and geographic

areas and develop appropriate permits in compliance with the CWA and its implementing NPDES regulations. In addition, NPDES-

authorized states may issue a permit that has different requirements from this EPA permit for similar types of discharges, as long as

it satisfies the regulatory requirements of the NPDES program, the CWA, and state law.

 

Comment ID 730.001.004

Author Name: Unknown Unknown

Organization: Aquatic Biologists,  Inc. (ABI)
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Permit Record Keeping Aquatic Biologists, Inc is not a company without competitors, as such we run on a very tight

profit margin. With the requirements of NPDES the regulations/paperwork will require ABI to hire additional one or two

individuals to do nothing but the paperwork you are proposing. Hiring another employee is not an option with the difficult

economic situation and the tight budgets already in place. The additional burden placed on will take valuable time away

from field work (estimates, applications, monitoring, ect.). This is time ABI spends working in the field making money.

Taking away over half of our employees time with NPDES requirements will be a tremendous financial burden to not

only ABI but also our employees. Additionally if the treatment area threshold in water is kept at 20 acres of treatment

area annually, virtually all of the applications would require an NOI. This could potentially drive our company out of

business. From my professional viewpoint, as a small applicationscompany owner with over 33 years of experience, the

economic impact will be devastating. 
 

Response 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden certain Operators based on comments

received. For example, for-hire applicators who are not Decision-makers as defined in Appendix A of the permit are not required to

file a Notice of Intent. EPA has also determined that, in general, Decision-makers who apply pesticides to relatively small areas

should not be required to submit NOIs.  See Part III of the fact sheet for a discussion of Decision-makers that are required to submit

an NOI and other recordkeeping and reporting requirements.  See also the ESA essay.  See response to Comment ID 210.001.001.

For discussion on the costs associated with complying with the final permit, see response to Comment ID 234.1.001.007.

 

Comment ID 731.001.001

Author Name: Wilson, Jr. John

Organization: Aqua Doc Lake and Pond Management

AQUA DOC is a family owned and operated business that began 28 years ago. Over this 28 year period, our firm has

been able to create positions and support the livelihoods for a current staff of 46 employees. Being a family run

business, we look for family oriented employees. Of our 46 current employees, AQUA DOC employment directly affects

between 130-150 men, women and children. This proposed permitting process could cause costs to increase, that will

be passed along to the customer in an already fragile economy, resulting in fewer contracts, decreased sales and

layoffs.  
 

Response 

See response to Comment ID 234.1.001.007.

 

Comment ID 732.001.008

Author Name: Long Nathan
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Organization: Aquatic Control, Inc.

Many of our applications are completed on small water bodies. The record keeping and reporting requirements in the

general permit will require many additional hours of labor to complete and maintain for up to eight years. This fact alone

will add significantly to our cost of doing business. Without knowing the detailed requirements of the final permit, we

anticipate an increase of 10-20% in our operational costs. In turn our customers will have to pay a higher fee for

managing the nuisance aquatic vegetation in their lakes and ponds. 
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of potential time and cost impacts to small entities, total costs, and cost pass-through.

 

Comment ID 732.001.009

Author Name: Long Nathan

Organization: Aquatic Control, Inc.

Some may not have the financial resources to continue to objectively manage their water bodies and result in the

potential increase in invasive aquatic species, dangerous swimming conditions, poor fish habitat, nuisance bluegreen

algae which can produce taste and odor compounds and toxins, and loss of property value. This would be unfortunate

in a time when the value of aquatic resources continues to increase and should be protected from invasive and

nuisance levels of aquatic vegetation to maintain the resources for future generations. 
 

Response 

See response to Comment ID 176.001.001.

 

Comment ID 734.001.008

Author Name: Sweeney Susan

Organization: PLM Lake and Land Management Corporation

The requirements that the EPA is proposing are unusually excessive, adding to existing strict regulations of our

business by state agencies. These proposed requirements will create enormous burdens financially in terms of

monitoring and record keeping. PLM will be forced to add labor and equipment such as boats, vehicles, software and

testing equipment to comply with the additional requirements. The impact upon our small business will be substantial

and unreasonable. 
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Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of potential cost and time impacts, and potential impacts to small entities. Also, see response to

Comment ID 218.001.002 for discussion of the PGP’s relation to other regulations and state activities.

 

Comment ID 744.001.001

Author Name: Ratajczk W.

Organization:  

Please keep in mind when drafting the final NPDES permit that most Lake Management Scientists are Small Business

Owners. The majority are highly skilled hard working folks, who provide an important service that protects the

enviornment from harmful invasives and helps to maintain property values for the Customer Riparians. Regulation of

the implementation of pest management is already in place through FIFRA; and in turn your registered labels; Indivual

state permittting and regulation systems are also in place. Please keep these facts in mind; and keep the reporting

requirements as to not burden Small Business under a heavy load of excess reporting. The demand of excess reporting

will divert the efforts of the Application Scientist from providing key services; and slow their ability to innovate when

protecting the enviornment from harmful invasive plants and animals; and in turn Riparian Property Values. 
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens and impacts to small businesses. In the final permit,

EPA has clarified the requirements and reduced the paperwork burden certain Operators based on comments received. For example,

for-hire applicators who are not Decision-makers as defined in Appendix A of the permit are not required to file a Notice of Intent.

EPA has also determined that, in general, Decision-makers who apply pesticides to relatively small areas should not be required to

submit NOIs.  See Part III of the fact sheet for a discussion of Decision-makers that are required to submit an NOI and other

recordkeeping and reporting requirements.  See also the ESA essay.  For a more detailed discussion of impacts to Applicators, see

response to Comment ID 210.001.001. Also, for a discussion of overlap with existing regulations, see response to Comment ID

218.001.002.

 

Comment ID 745.001.001

Author Name: Kutchey B.

Organization:  

½Hello my name is Brandon Kutchey I work for a company in Marine City Michigan. The name of the company is call

The Pond Guy inc. I am the service manager of the treatment department in which we treat small 1/4 to 1 acre small

backyard ponds and up to 20 acre assocation lakes. Are service department has 4 applicators, myself, and a service

coordinator. Are company as a whole has 30 employees and is a growing company. But with this new permit process
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this will hurt are service department greatly. Not only the added cost of the permit but the addition of added time that will

be needed to comply to the new rules of the NPDS. This will be alot of extra work that our company will have to do and

cost that will have to be absorbed by us or passed on to our customers. Are customers are all ready trying to cut cost

do to the lack of jobs in the state of Michigan. With many people leaving the state this puts a burden on association to

have enough money to pay there dues to have there ponds treated. As a company we treat up to 2000 acres combined

for one treatment season. We have two Carolina Skiff boats with pumps that draw water into are large tanks which mix

with are chemaical that is approved by the EPA at the label rate and is metered and sprayed out of are front hose or

booms that spray from the sides of the boat by are licensed applicators into the body of water that has algae and

invasive plants. 
 

Response 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden for certain Operators based on comments

received. For example, for-hire applicators who are not Decision-makers as defined in Appendix A of the permit are not required to

file a Notice of Intent. EPA has also determined that, in general, Decision-makers who apply pesticides to relatively small areas

should not be required to submit NOIs.  See Part III of the fact sheet for a discussion of Decision-makers that are required to submit

an NOI and other recordkeeping and reporting requirements. See also the ESA essay.  See response to Comment ID 210.001.001.

See response to Comment ID 234.1.001.007 for discussion of costs associated with complying with the final permit.  For discussion

on pond/lake owners, see response to Comment ID 176.001.001.

 

Comment ID 745.001.003

Author Name: Kutchey B.

Organization:  

With the addition of the NPDES permit and additional cost of the extra work that will be needed to do most homeowners

and association will not want to pay myself our other companies to treat ther body of water. 
 

Response 

See response to Comment ID 176.001.001.

 

Comment ID 745.001.005

Author Name: Kutchey B.

Organization:  

Not only will this new permit process impact my clients greatly but this will probably shut down are service department

because this will be just to much added work and loss of money for our company. We will probably just continue to sell
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pond supplies to our customers and let them do it themselves. So please reconsider doing away with this permit or

increase the amount of acreage from 20 to at least 600 acres so that there is a possibility of more people on the body of

water to help absorb some of the cost. 
 

Response 

For discussion on the costs associated with complying with the final permit, see response to Comment ID 234.1.001.007.  In the

final permit, EPA has clarified the requirements and reduced the paperwork burden to for-hire Applicators who are not Decision-

makers based on comments received. For example, for-hire applicators who are not Decision-makers as defined in Appendix A of

the permit are not required to file a Notice of Intent. EPA has also determined that, in general, Decision-makers who apply

pesticides to relatively small areas should not be required to submit NOIs. See Part III of the fact sheet for a discussion of Decision-

makers that are required to submit an NOI and other recordkeeping and reporting requirements. See also the ESA essay.  See

response to Comment ID 210.001.001.  EPA has revised the annual treatment area threshold.  See Part 1.2.3, Table 1-1 of the

permit.

 

Comment ID 746.001.001

Author Name: Vanderplow D.

Organization:  

I am greatly concerned that the new regulations proposed by the EPA's National Pollutant Discharge Elimination

System Permit (NPDES) Pesticide General Permit (PGP) would negatively impact businesses and consumers.

 

Specifically, the regulatory burden would limit available applications for consumers, remove necessary tools for

businesses, and increase costs for associations and businesses attempting to protect and improve aquatic resources. 
 

Response 

See response to Comment ID 373.001.001.

 

Comment ID 746.001.003

Author Name: Vanderplow D.

Organization:  

In addition, new regulations would make it more difficult for homeowners around water to maintain property values,

sustain recreational opportunities, maintain flood control capabilities, and protect against unwanted and harmful

vegetation and pests. 
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Response 

See response to Comment ID 373.001.001.

 

Comment ID 747.001.004

Author Name: Mcmurray B.

Organization:  

Although being a new business it would be nice to know all of the clients of the major competitors, I could see where an

annual report could be detrimental as our company would grow. The records that need to be kept would not be as big of

a burden to us as a small business but as we grow and obtain more clients I could see where it could become a burden.

I am sure I may not have a grasp on all of the concepts of the permitting process but I would ask you to consider how

this may effect a small business trying to get started and grow as large as other companies that have been in the

industry for years. We will be very small scale and we hope we will be able to grow and have the resources to keep all

of the data required as well as conduct annual surveys. I realize there may be more qualified and experienced

individuals in this industry with better comments than mine, but I thank you for letting me express my concerns on this

matter as it will effect my business in the future. I would ask that requirements be broken down and more clear cut to

provide a better idea of what will need to happen. Also keep the small scale businesses in mind as you continue to draft

this permitting process. Hopefully it will not make it impossible for our company to grow once we get established. I hope

you respond to our concerns and possibly allow us to comment again once you decide on making some changes if any

to make sure this is done right without making it a burden to the industry. Thank you so much for this opportunity. Feel

free to contact me if something I said seems unclear but hopefully you understand my concerns. 
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens and impacts to small businesses. In the final permit,

EPA has clarified the requirements and reduced the paperwork burden for certain Operators based on comments received. For

example, for-hire applicators who are not Decision-makers as defined in Appendix A of the permit are not required to file a Notice

of Intent. EPA has also determined that, in general, Decision-makers who apply pesticides to relatively small areas should not be

required to submit NOIs.  See Part III of the fact sheet for a discussion of Decision-makers that are required to submit an NOI and

other recordkeeping and reporting requirements.  See also the ESA essay. For a more detailed discussion of impacts to Applicators,

see response to Comment ID 210.001.001. Also, see response to Comment 234.1.001.007 for a discussion of cost impacts and

impacts to small businesses. 

 

In response to the comment regarding release of competitors’ business information, while not required to be submitted to EPA,

interested persons can request a copy of the PDMP through EPA, at which point EPA will likely request the Operator to provide a

copy of the PDMP.  By requiring members of the public to request a copy of the PDMP through EPA, the Agency is able to provide

the Operators with assurance that any Confidential Business Information that may be contained within its PDMP is not released to

the public.  NOIs will be publicly available once submitted through the eNOI system.  The NOIs generally will be available to the

public for 10 days before permit coverage begins. Confidential Business Information (CBI) may be withheld from the public, but
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consistent with 40 CFR Part 2, may not be withheld from EPA or the Services.

 

Comment ID 749.001.005

Author Name: Whitacre M.

Organization:  

Besides the concerns listed above, I have a more selfish motive for my concerns regarding this draft. I have invested

10+ years in the management of lakes and ponds, and have achieved a level of expertise that gives me a sense of

accomplishment and pride in my ability to provide a valuable service to the public while supporting my family. I fear the

possibility that permitting requirements may strain our industry to the point that it is not economically feasible to do

business. Where does that leave me, my family, and the families of other members of the aquatics industry. I hope that

requirements will allow for a continuance of my occupation. 
 

Response 

See response to Comment ID 234.1.001.007.

 

Comment ID 751.001.001

Author Name: Renna M.

Organization:  

The new regulations proposed by the EPA National Pollutant Discharge Elimination System Permit (NPDES) Pesticide

General Permit (PGP) would negatively impact businesses . 
 

Response 

See response to Comment ID 234.1.001.007.

 

Comment ID 752.001.002

Author Name: Day J.

Organization:  

In addition, I am concerned that the requirements of this permit may lead to financial hardship for myself, my family, and

my fellow coworkers. Please consider these points when you are drafting your final permit. 
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Response 

See response to Comment ID 234.1.001.007.

 

Comment ID 753.001.001

Author Name: Stern B.

Organization:  

My husband and I are both employeed by a small aquatic management company and would really hope you reconsider

implementing the permit process that will take affect April 2011. This permit process could eventually shut down your

aquatic industry which is typically your small business; we all know that the small business man is what actually keeps

this country running. If you do your research there are approximately 100+ aquatic companies in the state of Florida

which would mean a lot of employeed Floridians. 
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to Applicators, and response to Comment ID 234.1.001.007 for

discussion of cost impacts and impacts to small businesses.

 

EPA notes that the pesticide general permit (PGP) applies only to dischargers in states and territories where EPA has NPDES

permitting authority for pesticide discharges. This permit is constructed in such a way that each Region will sign and issue the

permit and include in that issuance CWA Section 401 certification language for areas in their Region covered by the permit.

Specifically, this permit provides coverage for certain point source discharges that occur in areas not covered by an authorized State

NPDES permit program and includes specific areas (e.g., States, territories, Indian Country lands, or federal facilities) in all ten

EPA Regions.  The complete list of areas of geographic coverage of this permit, along with the NPDES permit numbers are listed in

Appendix C of the permit. Each permitting authority should review their potential permittees and geographic areas and develop

appropriate permits in compliance with the CWA and its implementing NPDES regulations. In addition, states may issue a permit

that has different requirements from this EPA permit for similar types of discharges, as long as it satisfies the regulatory

requirements of the NPDES program, the CWA, and state law. 

 

Comment ID 755.001.002

Author Name: Hayden C.

Organization:  

In addition, I am concerned that the requirements of this permit may lead to financial hardship for me, my family, and

my fellow coworkers. Please consider these points when you are drafting your final permit. 
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Response 

See response to Comment ID 234.1.001.007.

 

Comment ID 756.001.002

Author Name: Campbell C.

Organization:  

WE ARE CONCERNED ABOUT IMPACT ON WATER USE - WHAT WILL IT DO TO OUR SKIING, SWIMMING,

FISHING, ETC.; THE IMPACT ON PROPERTY VALUES, AESTHETICS OF OUR PROPERTY; WITH OUR ILLINOIS

LAKES SINCE THEY ARE MAN-MADE, WE BUILT AND PAID FOR THE LAKE. IT IS PRIVATE PROPERTY, WHY

THE INTRUSION. 
 

Response 

See response to comment ID 176.001.001.

 

EPA notes that only discharges to waters of the United States require an NPDES permit and the pesticide general permit (PGP)

applies only to dischargers in states and territories where EPA has NPDES permitting authority for pesticide discharges. Each

permitting authority should review their potential permittees and geographic areas and develop appropriate permits in compliance

with the CWA and its implementing NPDES regulations. States with NPDES permitting authority, including Illinois, may issue a

permit that has different requirements from this EPA permit for similar types of discharges, as long as it satisfies the regulatory

requirements of the NPDES program, the CWA, and state law. 

 

Comment ID 757.001.001

Author Name: Hardin D.

Organization:  

I am greatly concerned that the new regulations proposed by the EPA's National Pollutant Discharge Elimination

System Permit (NPDES) Pesticide General Permit (PGP) would negatively impact businesses and consumers.

 

I am the owner of Restoration Ecological Services, Inc., located in Easton, MD. My company is a licensed aquatic

pesticide company certified in DE, MD and VA. We use pesticides in management of ponds, wetlands and invasive

species control. Because of the current economy, I am also the sole employee of the company. The proposed general

permit, as currently written, will help to keep it that way and make it more difficult to stay in business. I have a wife and

two children still at home this company supports. 
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Response 

See response to Comment ID 210.001.001 for discussion of impact to Applicators.  See response to Comment ID 234.1.001.007 for

discussion of the costs associated with complying with the final permit.  EPA notes the PGP is available only to Operators in areas

where EPA is the permitting authority.  See Appendix C for areas covered under this permit.  NPDES-authorized states may issue a

permit that has different requirements from this EPA permit for similar types of discharges, as long as it satisfies the regulatory

requirements of the NPDES program, the CWA, and state law.

 

Comment ID 758.001.001

Author Name: Danchuk P.

Organization:  

We, The Lake Rogerene Civic Association, are greatly concerned that the new regulations proposed by the EPA's

National Pollutant Discharge Elimination System Permit (NPDES) Pesticide General Permit (PGP) would negatively

impact our ability to care for our lake, Lake Rogerene, Mt. Arlington, NJ. 
 

Response 

This comment is an introduction to issues addressed in other excerpts from the same commenter.  See responses to Comment IDs

758.001.002 through 758.001.004. 

 

Comment ID 758.001.003

Author Name: Danchuk P.

Organization:  

We feel this regulatory burden would limit available applications for consumers, remove necessary tools for businesses,

and increase costs for our associations and businesses that protect and improve aquatic resources.

 

In addition, new regulations would make it more difficult for our association to maintain property values, sustain

recreational opportunities, maintain flood control capabilities, and protect against unwanted and harmful vegetation and

pests. 
 

Response 

See response to Comment ID 373.001.001. 
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Comment ID 759.001.002

Author Name: Huber B.

Organization:  

In addition, I am concerned that the requirements of this permit may lead to financial hardship for me, my family, and

my fellow coworkers. Please consider these points when you are drafting your final permit. 
 

Response 

See response to Comment ID 210.001.001 for a discussion of impacts to Applicators, and response to Comment ID 234.1.001.007

for a discussion of costs.

 

Comment ID 760.001.003

Author Name: Boon N.

Organization:  

Specifically, the regulatory burden would limit available applications for consumers, remove necessary tools for

businesses, and increase costs for associations and businesses that protect and improve aquatic resources. In

addition, new regulations would make it more difficult for homeowners around water to maintain property values, sustain

recreational opportunities, maintain flood control capabilities, and protect against unwanted and harmful vegetation and

pests. 
 

Response 

See response to Comment ID 373.001.001. 

 

Comment ID 761.001.002

Author Name: Eddy N.

Organization:  

In addition, I am concerned that the requirements of this permit may lead to financial hardship for myself, my family, and

my fellow coworkers. Please consider these points when you are drafting your final permi 
 

Response 
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See response to Comment ID 234.1.001.007.

 

Comment ID 763.001.001

Author Name: Gerber N.

Organization:  

ï¿½I am the Vice-President of Aquatic Management located in Northeast Indiana. Aquatic Management is a small

business and we are extremely concerned with the impact that this rule will have on our business and the customers we

serve. An additional concern is our employees, their spouses, and 6 children that will be affected by the impact of the

ruling on our business. I, personally, have a wife and two young daughters who rely upon my income generated through

my work at Aquatic Management, Inc. 
 

Response 

See response to Comment ID 234.1.001.007.

 

Comment ID 764.001.001

Author Name: Tusing L.

Organization:  

I recently graduated from Purdue University with a bachelors degree in Fisheries and Aquatic Science. During my time

at Purdue, I was involved in several courses under Dr. Carol Lembi relating to aquatic plant science and management.

Through one of these courses I acquired my Category 5 certification for the application of aquatic pesticides. With this

education and certification, I plan to start an aquatic plant management business with an associate who was involved in

the same program as I was. We both believe that there needs to be regulations in place for aquatic pesticides in order

to preserve what is left of the degraded aquatic ecosystems that are found in Indiana. However, certain parts of

legislation and regulations can place a large burden on small business mainly in the form of increased cost. For a small

business starting out, we will not likely exceed the low threshold proposed, but we do not plan on always being a small

start up business. We are concerned that a low threshold level will hinder our efforts to grow into a larger entity. If we

find ourselves above the threshold to quickly, the increased costs involved with record keeping and annual reporting

may be to great for a company that is not completely sound in its finances. I would like to thank you for the opportunity

to voice my opinions and concerns. 
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens and impacts to small businesses. In the final permit,

EPA has clarified the requirements and reduced the paperwork burden to certain Operators based on comments received. For
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example, for-hire applicators who are not Decision-makers as defined in Appendix A of the permit are not required to file a Notice

of Intent. EPA has also determined that, in general, Decision-makers who apply pesticides to relatively small areas should not be

required to submit NOIs.  See Part III of the fact sheet for a discussion of Decision-makers that are required to submit an NOI and

other recordkeeping and reporting requirements.  See the ESA essay.  In addition, based on the comments received, EPA has

increased the annual treatment area thresholds.  For a more detailed discussion of impacts to Applicators, see response to Comment

ID 210.001.001. Also, see response to Comment ID 234.1.001.007 for discussion of annual treatment thresholds, cost impacts, and

impacts to small businesses.

 

Also, EPA notes that the pesticide general permit (PGP) applies only to dischargers in states and territories where EPA has NPDES

permitting authority for pesticide discharges. States with NPDES permitting authority, including Indiana,  may issue a permit that

has different requirements from this EPA permit for similar types of discharges, as long as it satisfies the regulatory requirements of

the NPDES program, the CWA, and state law. 

 

 

Comment ID 765.001.001

Author Name: Maier F.

Organization:  

I am the president of Burden Aquatics Inc. I run a small buisness in upstate NY. I have two employees that hold

commercial pesticide applicators certification. I have been in the business of aquatic plant management for the past

twelve years. NYS regulates all aquatic herbicides and algaecides as restricted use only. We have never had any

violations or any adverse impacts with any of our applications. Our main target plants are INVASIVE to NY state. Our

equipment is custom built by ourselves, our boats are equipped with mixing tanks and gas powered pumps. All

equipment must be and is maintained daily. We manage on average 90 lakes and ponds annually, with herbicide and

follow up algaecide applications this would add up to treating approximently 1500 acres. Our customers include towns,

villages, cities and volunteer lake associations. All of these groups are struggling with funding.

 

Any additional excessive requirements would serverely impact our business adding undue expence to our customers

and over burdening my company with clerical work.

 

As this permit is proposed I would estimate losing many clients and a large reduction in revenues for our small

business. 
 

Response 

See response to Comment ID 210.001.001.  For discussion on costs associated with complying with the final permit, see response to

Comment ID 234.1.001.007.

 

EPA notes that the pesticide general permit (PGP) applies only to dischargers in states and territories where EPA has NPDES

permitting authority for pesticide discharges. States with NPDES permitting authority, including New York,  may issue a permit
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that has different requirements from this EPA permit for similar types of discharges, as long as it satisfies the regulatory

requirements of the NPDES program, the CWA, and state law.  

 

Comment ID 767.001.001

Author Name: Reed C.

Organization:  

¿½My name is Casey Reed. I am an employee for Aquatic Control Inc. located in Seymour IN and have been employed

there for 15 years. I am Vice President in charge of our fountain and aeration division and consider myself an aquatic

resource manager and a steward of the environment. Even though my direct position is not to apply aquatic pesticides,

the success and future of my employment at Aquatic Control is no doubt going to be effected by this permit. 
 

Response 

See response to Comment ID 234.1.001.007.

 

Comment ID 767.001.003

Author Name: Reed C.

Organization:  

I am concerned that the requirements of this permit may lead to financial hardship for me, my family, and my

employees. Please consider these points when you are drafting your final permit. 
 

Response 

See response to Comment ID 234.1.001.007.
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Comment ID 768.001.001

Author Name: Cullimore C.

Organization:  

ï¿½Please consider people lik us when deciding on an issue like this! We are a small business that depends on using

the products you are looking to restrict in our business daily. We would be extremely impacted by your ruling and would

definitely be forced to cut back in staff and downsize our organization. There are many ways in which the government

can POSITIVELY impact the environment, but this ruling is NOT the action needed. Michigan is just starting to get back

on it's feet, don't penalize in industry that has been growing and creating jobs with a ruling that truley does not

understand what we do and how we work! 
 

Response 

It is not EPA’s intent to stop the use of chemical pesticides. Rather, EPA intends and expects that the pesticides general permit will

result in  minimizing  discharges of pesticides to aquatic environments with minimal burden to Applicators and Decision-makers.

See response to Comment ID 210.001.001 for discussion of impacts to Applicators, and response to Comment ID 234.1.001.007 for

discussion of cost impacts.

 

Also, EPA notes that the pesticide general permit (PGP) applies only to dischargers in states and territories where EPA has NPDES

permitting authority for pesticide discharges. States with NPDES permitting authority, including Michigan, may issue a permit that

has different requirements from this EPA permit for similar types of discharges, as long as it satisfies the regulatory requirements of

the NPDES program, the CWA, and state law. 

 

Comment ID 769.001.002

Author Name: Haley, Iii N.

Organization:  

Overall, these proposed regulations will result in substantial increases in our operational costs which will translate to an

increase in the cost of services that we provide to both the private and public sectors while providing no further benefits

to public or environmental health. In particular, the requirement of record keeping for treatments beyond 20-acres would

be substantial. Also, the possible delays in treatment may actually serve to increase the pesticides application rates and

the cost necessary to control aquatic nuisance species.

 

The requirements laid out in this draft are excessive and will provide further financial burden to my company in both

labor and materials, which ultimately will increase the cost of our services that may lead to a loss of clients who are

unable to bear the increased financial burden of herbicide applications. Our company already spends to certify its

employees for pesticide application and the products that we use for aquatic plant management activities are subjected

to intensive evaluation by the U.S. EPA before they can be registered for the purpose of controlling specific target
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organisms. This draft seems to infer that our state pesticide application certifications and the EPA review of aquatic

products is inadequate. If so, the financial burden of these inadequacies should not be placed on our business through

irrelevant record keeping and annual reporting that exposes our clients confidential information. 
 

Response 

EPA acknowledges commenter’s concerns about administrative burdens, and agrees that timely application is an important

component of pest management measures. See response to Comment ID 330.1.001.002 for discussion of administrative burdens and

environmental benefit.  In the final permit, EPA has clarified the requirements and reduced the paperwork burdens for certain

Operators. See response to Comment ID 210.001.001 for a discussion of impacts to Applicators, and response to Comment ID

218.001.002 for a discussion of redundancy with other regulations and state actions. EPA notes that the PGP is not a regulation but

is an NPDES general permit. 

 

Comment ID 771.001.001

Author Name: Borek C.

Organization:  

I am greatly concerned that the new regulations proposed by the EPA's National Pollutant Discharge Elimination

System Permit (NPDES) Pesticide General Permit (PGP) will force our small pond management company to go out of

business.

 

Furthermore, in this effort to "protect" the environment, small pond owners who can no longer afford the services of a

college educated, DEP trained, responsible professional will CERTAINLY resort to treating their water on their own. 
 

Response 

EPA notes that the PGP is an NPDES general permit, not a regulation.  See response to Comment ID 210.001.001 for discussion of

impacts to Applicators.  See response to Comment ID 176.001.001 for discussion of impact to pond/lake owners.

 

Comment ID 772.001.001

Author Name: Lawton J.

Organization:  

I am greatly concerned that the new regulations proposed by the EPA's National Pollutant Discharge Elimination

System Permit (NPDES) Pesticide General Permit (PGP) would negatively impact businesses and consumers. I work

for a small lake management company, Clear Waters Inc. We have 10 to 12 people employed at any given time. I

started with this company in 1999and helped to build it up to what it is today and I manage the Jacksonville, FL branch.
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I have been a licensed aquatic and right of way tech for almost 17 years with no violations to date. Our company has

earned a good reputation for providing quality service in a safe manner. The competitive nature of this business makes

it hard to turn a profit in these tough economic times. We are concerned that these new laws and permitting system is

going to come at a cost that our customers may not want to help us pay for, further cutting into already tight budgets.

My territory runs from southern St John's County north past Jacksonville west to Hwy 301. Myself and 2 other licensed

aquatic techs. Treat over 100 acres annually with very few problems. We treat mainly small HOA's, Country Club

Communities and Municipalities. In Jacksonville we have 4 boats and an ATV that are used to treat ponds, lakes and

ditches. All of the spray rigs are custom built and maintained by our company. I hope you will keep small businesses in

mind when you help make this important decision. Thank you for taking the time to hear my comments.  
 

Response 

See response to Comment ID 234.1.001.007.

 

Comment ID 773.001.001

Author Name: Peterson K.

Organization:  

My name is Ken and I am the owner of Ken's Pond & Lake Management Services located in Minooka, Illinois.  I am a

very small company my sole employee is myself at the current time, the proposed NPDES permit has kept me from

hiring the last two years due to uncertainty of the future of the industry. 

 

I feel that as proposed there will be severe negative outcomes to aquatic applicators in the region.    In this region of the

country we treat small ponds, almost all are neighborhood retention ponds.  My 'average' size pond is about 1 surface

acre in size and sizes range from as small as 0.05 to 20 surface acres.  This is an area of the country blessed with very

fertile soils thus so are our waters.  I feel that many of my small accounts which make up the majority of my contracts

would not be able to continue the service with the additional cost that I will have to pass to them to cover the cost of

compliance.  Also am worried because some of the wording is vague and open to interpretation of what constitutes

compliance.  As a business owner this causes me great concern.  Feel strongly that with the permitting process as

proposed will increase the price to the point that the smaller ponds will not be able to afford it and without them I don't

see anyway possible to remain in business.  There are to few large bodies of water in the state to sustain a viable

business.  I have calculated that the burden of filing and record keeping would fall between 30-40 hours a year per body

of water.  This would be fine if we were treating 5000+ ares in a single body of water but with the small ponds we have

and even figuring a low labor rate per hour it would double or even triple the current price we charge.  As a business

man, know that now we are at the top of what the market is willing to pay due to the high cost of the herbicides we apply

and even a 20% increase would cause many lost jobs.  I am sure that if the permit is accepted as written that the impact

on pricing would be so detrimental to business that I have already been considering alternate employment for next year.

 

 

A little about my business:  I treat small retention ponds in northern Illinois, treat anywhere from 2400 to 3000 acres a

year using a 14 foot jon boat with a home built spray unit consisting of a 30 gallon mix tank, centrifugal pump, an
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assortment of PVC pipe fixtures with agriculture grade spray hoses.  I have been a licensed applicator for 20 years,

operating my own business for the last 10 years.  Have never received any violations of any kind and have not

witnessed or had called to my attention any visible adverse incidents.  The vast majority of my customer base are Home

Owners Associations and private individual pond owners.  Since it is a business the customer with some guidance from

myself determines when and if the lake needs treatment.  By the time they call me they have in most cases exhausted

other options.  My company is small and has remained so because I fear the expense of hiring and training an

employee is too risky with the proposed changes to the way we do business.

 

My annual sales are about $250,000 per year with $60,000 going to federal, state and local taxes and I spend upwards

of $100,000 a year locally in materials, vehicles, equipment and other purchases.  For a small town like I live in this is a

significant amount.  I have seven people that depend on me for at least some of there financial support.  For a one

applicator business I spray more acreage per applicator than most other companies in the region and this is due to the

amount of hours I work.  I spend 12-14 hours a day out in the field treating ponds and

driving and come home each night to 2-3 hours of paperwork for customers. I do this six days a week from April 15th to

October 10th with Sundays reserved for equipment upkeep and other company paperwork and recordkeeping.  It is not

a field of work for the lazy, since it is seasonal, you have to make the most of it.

 

I have over the years met many in the industry.  All I have met have a university science degree and like myself enjoy

and have a great regard for our land and water.  It truly is a profession of outdoorsman, most of us fish, some

competitively and a lot of us hunt too.  We cherish our resources and believe as I do that if we felt we were creating

negative impacts on the waters, we would find different work.  Many of us also donate our time and boats to various

river clean-up projects in our local areas. 

 

I do hope this isn't the end of my business, I really enjoy the work, the freedom of it and having in the past worked in the

corporate world have learned I do not belong there.  In reality there are not that many places for people like me to find

meaningful employment, would be a shame to lose the one job I love and seem capable of doing well.

 
 

Response 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden to certain Operators based on comments

received.  For example, for-hire applicators who are not Decision-makers as defined in Appendix A of the permit are not required to

file a Notice of Intent. See response to Comment ID 210.001.001.  For discussion on the costs associated with complying with the

final permit, see response to Comment ID 234.1.001.007.  See response to Comment ID 176.001.001 for discussion of impacts to

pond/lake owners.

 

EPA notes that the pesticide general permit (PGP) applies only to dischargers in states and territories where EPA has NPDES

permitting authority for pesticide discharges. See Appendix C of the permit for areas covered under this permit.  States with NPDES

permitting authority, including Illinois, may issue a permit that has different requirements from this EPA permit for similar types of

discharges, as long as it satisfies the regulatory requirements of the NPDES program, the CWA, and state law.

 

Comment ID 774.001.001
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Author Name: Heil K.

Organization:  

I am concerned with the new regulations proposed by the EPA's National Pollutant Discharge Elimination System

Permit (NPDES) Pesticide General Permit (PGP) would negatively impact businesses and consumers.

 

As a board member for a 10,000 member community in the Houston I believe the regulatory burden would significantly

impact the management of our property by increasing costs through paperwork and time delaies in maintaining our

lakes.

 

In addition, new regulations would make it more difficult for homeowners around water to maintain property values,

sustain recreational opportunities, maintain flood control capabilities, and protect against unwanted and harmful

vegetation and pests. 
 

Response 

See responses to Comment IDs 176.001.001 and 234.1.001.007.

 

Comment ID 775.001.002

Author Name: Ferguson, II J.

Organization: Aquatic Control, Inc.

In addition, I am concerned that the requirements of this permit may lead to financial hardship for myself, my family, and

my fellow coworkers. Please consider these points when you are drafting your final permit. 
 

Response 

See response to Comment ID 234.1.001.007.

 

Comment ID 780.001.002

Author Name: Foster John

Organization:  

The proposed NPDES regulations will not only increase the financial and administrative burdens places on lake

management professionals, reduce the available tools to protect and improve aquatic resources, and limit available

applications and increase costs for consumers. To that end, the regulations will not improve the ability improve our

environment, as existing comprehensive systems to facilitate aquatic plant management are already in place.
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Our company, Foster Lake & Pond Management, Inc., is a small business that has been operating in North Carolina for

27 years. We employ 10 full time and 2 part time individuals. In all 19 people, including family members, would be hurt.

This proposal would significantly impact our business negatively. W

 

e have been managing aquatic vegetation for 27 years and have never had a violation. We have 8 licensed applicators.

We take pride in our effective, safe and conservative professional use of aquatic pesticides. This proposal is not needed

and not wanted.  
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens and impacts to small businesses. In the final permit,

EPA has clarified the requirements and reduced the paperwork burden for certain Operators based on comments received. For

example, for-hire applicators who are not Decision-makers as defined in Appendix A of the permit are not required to file a Notice

of Intent.  See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of impacts to small entities, total costs, and cost pass-through.  See response to Comment ID

330.1.001.002 for discussion of environmental protection as result of the PGP.

 

Also, EPA notes that the pesticide general permit (PGP) is not a regulation, and applies only to dischargers in states and territories

where EPA has NPDES permitting authority for pesticide discharges. See Appendix C of the permit for areas covered under this

permit.  States with NPDES permitting authority, including North Carolina, may issue a permit that has different requirements from

this EPA permit for similar types of discharges, as long as it satisfies the regulatory requirements of the NPDES program, the CWA,

and state law.  

 

Comment ID 782.001.001

Author Name: Jones R.

Organization:  

I am greatly concerned that the new regulations proposed by the EPA's National Pollutant Discharge Elimination

System Permit (NPDES) Pesticide General Permit (PGP) would negatively impact businesses and consumers.

 

I am a homeowner in an Adult Community Association in Illinois. One of the major attractions of our association are the

3 small lakes in our community. They have been maintained and treated dor the last 8 years under current regulations

with no ill effects and our lakes look great. These new regulations would impact the ability of our vendor to continue to

treat our lakes at a reasonable cost to the homeowners and as I understand the rules, would limit their ability to take

quick action if any immediate problems arise. Please consider the cost increase to homeowners and also the potential

reduction in the visual attractivness of our manmade lakes as you make your final decision on these rules.

 

Specifically, the regulatory burden would limit available applications for consumers, remove necessary tools for

businesses, and increase costs for associations and businesses attempting to protect and improve aquatic resources.
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In addition, new regulations would make it more difficult for homeowners around water to maintain property values,

sustain recreational opportunities, maintain flood control capabilities, and protect against unwanted and harmful

vegetation and pests. 
 

Response 

See response to Comment ID 373.001.001.

 

Comment ID 785.001.005

Author Name: Kovar Larry

Organization:  

Due to the already high cost of operating a business in New Jersey, I feel that it is only a matter of time before I start

laying off employees and possibly closing the business if costs related to additional regulations and permits increase. 
 

Response 

See response to Comment ID 234.1.001.007 for discussion of costs associated with complying with the final permit.  EPA notes that

the PGP is available only to Operators in areas where EPA is the permitting authority.  See Appendix C of the permit for areas

covered under this permit.  NPDES-authorized states may issue a permit that has different requirements from this EPA permit for

similar types of discharges, as long as it satisfies the regulatory requirements of the NPDES program, the CWA, and state law.

 

Comment ID 786.001.001

Author Name: Abrams J.

Organization:  

As a resident of a small lake community in Bergen County I am greatly concerned about the new regulations proposed

by the EPA's National Pollutant Discharge Elimination System Permit (NPDES) Pesticide General Permit (PGP). 

 

The added regulatory burden would limit the available applications to treat nuisance weeds and increase the costs for

our non profit association to maintain the viability of our lake as a recreational resource for the community. 
 

Response 

EPA notes that the PGP is an NPDES general permit, not a regulation. It is not EPA’s intent to adversely affect Applicators’ ability

to treat pests. See response to Comment ID 176.001.001.  See response to Comment ID 234.1.001.007 for discussion of potential
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time and cost impacts and potential for cost pass-through.

 

Comment ID 789.001.001

Author Name: Lewis, Jr. G.

Organization:  

I am greatly concerned that the new regulations proposed by the EPA's National Pollutant Discharge Elimination

System Permit (NPDES) Pesticide General Permit (PGP) would negatively impact businesses and consumers.

 

Specifically, the regulatory burden would limit available applications for consumers, remove necessary tools for

businesses, and increase costs for associations and businesses attempting to protect and improve aquatic resources.

 

The NPDES permit will create administrative and economic burden that would significantly reduce the ability of affected

stakeholders and resource managers to manage invasive aquatic plants and harmful algae as well as many forestry

managed sites.

 

In addition, new regulations would make it more difficult for homeowners around water to maintain property values,

sustain recreational opportunities, maintain flood control capabilities, and protect against unwanted and harmful

vegetation and pests.

 

The ability to cost effectively manage smaller water bodies or forestry sites in particular could be compromised by this

permit due to additional administrative and economic hurdles. EPA should consider a mechanism to scale compliance

activities based on the size of the water body under management or forest canopy under management. 
 

Response 

See response to Comment ID 176.001.001 for discussion of property values, recreational opportunities, flood control capabilities,

and pest control.  See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to

Comment ID 234.1.001.007 for discussion of costs associated with complying with this general permit.

 

In regard to the comment about scaling compliance activities, EPA did not use size of the water body under management or forest

canopy under management to develop the permit requirements.  Instead, the size of the treatment area was used, which is a better

indicator of potential discharges. 

 

Comment ID 790.001.004

Author Name: Dhillon J.

Organization:  
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The NPDES permit will create administrative and economic burden that would significantly reduce the ability of affected

stakeholders and resource managers to manage invasive aquatic plants and harmful algae as well as many forestry

managed sites.

 

The ability to cost effectively manage smaller water bodies or forestry sites in particular could be compromised by this

permit due to additional administrative and economic hurdles. EPA should consider a mechanism to scale compliance

activities based on the size of the water body under management or forest canopy under management.

 

The permit also has the potential to create unfair business conditions for some professional aquatic applicators or

foresters. The final permit should be written to prevent such business impact. 
 

Response 

See response to Comment ID 176.001.001 for discussion of property values, recreational opportunities, flood control capabilities,

and pest control.  See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to

Comment ID 234.1.001.007 for discussion of costs associated with complying with this general permit.

 

In regard to the comment about scaling compliance activities, EPA did not use size of the water body under management or forest

canopy under management to develop the permit requirements.  Instead, the size of the treatment area was used; which is a better

indicator of potential discharges.  EPA acknowledges commenter’s concern about the creation of unfair business conditions, but the

commenter does not provide sufficient basis or detail regarding these concerns to be able to respond in detail. 

 

Comment ID 792.001.002

Author Name: Leach J.

Organization: Aquatic Control, Inc.

In addition, I am concerned that the requirements of this permit may lead to financial hardship for myself, my family, and

my fellow coworkers. Please consider these points when you are drafting your final permit. 
 

Response 

See response to Comment ID 234.1.001.007.

 

Comment ID 793.001.001

Author Name: Meganck J.

Organization:  
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The proposed NPDES regulations will serve to increase the administrative and financial burdens placed on the lake

management professionals that now strive to preserve, protect and if possible, to improve the aquatic resources of the

various states. 

 

We are greatly concerned that the regulatory burden imposed by the NPDES draft regulation would only serve to

increase costs for lake associations, lake boards and other riparian's attempting to protect or improve aquatic

resources, maintain property values, sustain for anglers and recreational opportunities, and improve navigation and

flood control capabilities. 

 

Lake management professionals already expend substantial resources towards regulatory compliance and may create

a competitive disadvantage.  Creating yet another layer will do nothing to further protect public health or the natural

resource but will certainly add to the cost of doing business in all sectors of the industry.  
 

Response 

EPA acknowledges the commenter’s concerns about administrative and financial burdens. EPA has developed the final permit with

the goal of not causing undue burden to Applicators; and of not including redundant requirements from those already in effect under

existing laws, regulations, and permits.  In the final permit, EPA has clarified the requirements and reduced the paperwork burden

to certain Operators based on comments received. For example, for-hire applicators who are not Decision-makers as defined in

Appendix A of the permit are not required to file a Notice of Intent. EPA has also determined that, in general, Decision-makers who

apply pesticides to relatively small areas should not be required to submit NOIs.  See Part III of the fact sheet for a discussion of

Decision-makers that are required to submit an NOI and other recordkeeping and reporting requirements.  See also the ESA essay.

Any Decision-maker that is required to submit an NOI  and is below the SBA thresholds for small businesses or is a public entity

serving a population of fewer than 10,000, is not required to develop a PDMP.  See response to Comment ID 234.1.001.007 for a

more detailed discussion of potential time and cost impacts.  See response to Comment ID 176.001.001 for discussion of impact to

pond/lake owners.  See response to Comment ID 330.1.001.002 for discussion of environmental benefits.

 

Comment ID 794.001.001

Author Name: Godron J.

Organization:  

I am a small business entrepreneur, owner, and operator and I specializein lake and pond services. This rule would

greatly increase the regulatory burden on my business. It will add additional layers of recordkeeping, impair the

timeliness of response to needed treatments, and greatly increase my cost of doing business. I have been in this

business since 1997 and currently have 3 full time employees.

 

I have been a certified and licensed pesticide applicator in the State of Iowa since 1998 and have never seen any

adverse incidents resulting from proper application of aquatic use labeled products. We have actually lost the ability to

use some good products because of the manufacturer not renewing aquatic uses on the label due to regulatory costs!  
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Response 

EPA acknowledges the commenter’s concern about administrative burdens and impacts to small businesses. In the final permit,

EPA has clarified the requirements and reduced the paperwork burden for certain Operators based on comments received. For

example, for-hire applicators who are not Decision-makers as defined in Appendix A of the permit are not required to file a Notice

of Intent See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of impacts to small entities and total costs.

 

EPA notes that the PGP is available only to Operators in areas where EPA is the permitting authority.  See Appendix C of the

permit for areas covered under this permit.  NPDES-authorized states, such as Iowa, may issue a permit that has different

requirements from this EPA permit for similar types of discharges, as long as it satisfies the regulatory requirements of the NPDES

program, the CWA, and state law.

 

Comment ID 794.001.002

Author Name: Godron J.

Organization:  

My clients are primarily commercial office developments, homeowners associations, and private citizens. As they are

responsible for paying for the applications that I may make on their behalf, usually they finally make the decision to

have me apply at the latest possible action threshold. Any and all alternatives have usually been considered and/or

attempted before chemicals are used. They are not going to be appreciative of increased bureaucratic regulation of

personal property rights! 

 

The biggest impacts that I see in this rule include substantial increases in costs, a lack of additional benefits to public

health or environment, and possible delays in treatment. 
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens, and agrees that timely application is an integral

component of any pest management measures involving pesticides. In the final permit, EPA has clarified the requirements and

reduced the paperwork burden based on comments received. Applicators (who are not Decision-makers required to submit NOIs)

are not required to evaluate pest management options.  See response to Comment ID 210.001.001.  See response to Comment ID

234.1.001.007 for discussion of impacts to small entities and potential impacts on time and total cost.  See response to Comment ID

330.1.001.002 for discussion of the potential benefits of the PGP

 

Comment ID 795.001.001

Author Name: Hanlon Christopher
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Organization: Aquatic Technologies, Inc.

The proposed NPDES Permit will GREATLY IMPACT NEGITIVELY our client, employees and our small business. We

have been in the lake management business for over 20 years and have seen great constraints put on our business

which have affected our clients.  This new NPDES will: 

 

1. Greatly reduce the ability for timely control of nuisance aquatic vegetation, 

 

2. Destroy the public heath and environment within the lake systems, by impairing the waterways with choking

vegetation and establishment of invasive species.

 

3. Greatly increase public hazards such as, swimming drowning due to entanglement in nuisance vegetation. 

 

This permit will also cause economical "strangling" to our clients and to our business due to additional permitting and

reporting fees.  The fiscal burden is already prevalent on our clients and these additional fees will definitely add a major

burden or eliminate clients from affording and managing their lake ecosystems.   
 

Response 

EPA has conducted an economic impact analysis to evaluate the costs associated with complying with the final permit.  See

response to Comment ID 234.1.001.007.  For discussion on pond/lake owners, see response to Comment ID 176.001.001.  EPA

notes there is no fee associated with this permit.  See response to Comment ID 330.1.001.002 for a discussion of maintaining timely

control of pesticide applications.

 

Comment ID 795.001.005

Author Name: Hanlon Christopher

Organization: Aquatic Technologies, Inc.

I honestly request that you please listen to these points listed above and: 

 

-Have a proper understanding of the ramifications of this regulations,

-Public health issues it will cause,  

-The financial burden it will add to lake associations and small business  
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of impacts to small entities and cost impacts. See response to Comment ID 330.1.001.002 for

discussion of ability to treat pests that threaten public health.
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Comment ID 796.001.001

Author Name: Gardner John

Organization: Aquatic Systems, Inc.

Given the increased regulatory burden created by the proposed draft permit Aquatic Systems will have a difficult time

complying with the proposed rules.  This draft permit would greatly increase the cost of doing business because of the

need to hire new administrative personnel to prepare the permit applications, execute permit programs and provide the

required self auditing.  Further expenses include the need to design and write the custom software required to record

field data with the specific information required by the EPA for the annual reports. 

 

Our customers will be financially impacted by this permit as these increased administrative expenses are passed

through to them.  The result of higher prices for lake management services to the public will result in fewer communities

be able to afford our services.   
 

Response 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden for certain Operators based on comments

received.  For example, for-hire applicators who are not Decision-makers as defined in Appendix A of the permit are not required to

file a Notice of Intent. See response to Comment ID 210.001.001.  For discussion on the costs associated with complying with the

final permit, see response to Comment ID 234.1.001.007.

 

Comment ID 797.001.001

Author Name: Adkins K.

Organization:  

I am greatly concerned that the new regulations proposed by the EPA's National Pollutant Discharge Elimination

System Permit (NPDES) Pesticide General Permit (PGP) would negatively impact businesses and consumers. 
 

Response 

See response to Comment ID 234.1.001.007 for discussion of impacts to small entities, and potential time and cost impacts. 

 

Comment ID 797.001.003

Author Name: Adkins K.

Organization:  
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Specifically, the regulatory burden would limit available applications for consumers, remove necessary tools for

businesses, and increase costs for associations and businesses attempting to protect and improve aquatic resources.

 

In addition, new regulations would make it more difficult for homeowners around water to maintain property values,

sustain recreational opportunities, maintain flood control capabilities, and protect against unwanted and harmful

vegetation and pests. 
 

Response 

See response to Comment ID 373.001.001.

 

Comment ID 798.001.001

Author Name: Kellner K.

Organization:  

If this is going to go into affect, it will impact our company significantly. 
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of costs.

 

Comment ID 799.001.002

Author Name: Miller K.

Organization:  

The NPDES permitting would greatly have a negative impact on our small family business. My family of three relies

greatly on my income from being a licensed pesticide applicator. I hope you take all the pesticide communities

experience, knowledge and suggestions into consideration when finalizing the permitting process. Running a successful

businnes is hard enough in these tough economic times and we hope you consider this in your final draft. 
 

Response 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden for certain Operators based on comments

received.  For example, for-hire applicators who are not Decision-makers as defined in Appendix A of the permit are not required to

file a Notice of Intent. See Part III of the fact sheet for a discussion of Decision-makers that are required to submit an NOI and other
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recordkeeping and reporting requirements.  See response to Comment ID 210.001.001.  For discussion on the potential costs

associated with complying with the final permit, see response to Comment ID 234.1.001.007.

 

Comment ID 800.001.001

Author Name: Dahm Kevin

Organization: Environmental Aquatic Management LLC

This permit as proposed, will have a devestaing economic effect on my company and could possibly put me out of

business.   
 

Response 

See response to Comment ID 234.1.001.007.

 

Comment ID 800.001.005

Author Name: Dahm Kevin

Organization: Environmental Aquatic Management LLC

EPA also expects the economic impact on covered entities, including small businesses, to be minimal.  Most small

application companies are 2-4 person businesses.  These are companies that make these small aquatic applications.

These companies run on a very tight profit margin.  With the requirements of NPDES the

regulations/paperwork/reporting/ect.  will require more than half of the time of the application company permittees.  In

most cases, hiring another employee to do this work is not an option with the difficult econimic landscape and the tight

budgets already in place on these companies like mine.  The additional burden placed on my  company the others like

me would take valauable time away from field work (estimates, applications, consulting, ect.).  This is the time that I

would be making money in the field.  Taking half of that time away with the NPDES requirements will be a tremendous

financial burden to my company and others like me.  It has to potential to put me out of business.  If the treatment

threshold is kept at the poposed 20 acres the economic impact to my company and others like me will be devestating.    
 

Response 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden for certain Operators based on comments

received.  For example, for-hire applicators who are not Decision-makers as defined in Appendix A of the permit are not required to

file a Notice of Intent. See Part III of the fact sheet for a discussion of Decision-makers that are required to submit an NOI and other

recordkeeping and reporting requirements.  See response to Comment ID 210.001.001.  EPA has revised the annual treatment area

thresholds.  See Part 1.2.3, Table 1-1 and please refer to the PGP Comment Response NOI Threshold Essay for discussion on the

annual treatment area threshold.
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For discussion on the potential costs associated with complying with the final permit, see response to Comment ID 234.1.001.007.

 

Comment ID 801.001.001

Author Name: Stewart K.

Organization:  

The impact of these new permitting regulations will have a negative impact on our business. The new guidelines will

require us to increase our fees to our customers.

 

We currently treat may hundreds of lakes and ponds in Ohio and Kentucky. They are treated by highly trained persons

using all the latest equipment and techniques. We have a substantial inveatment in this equipment, all to provide our

customers with the best of care for their water. 

 

This permitting will result in lost business and ultimately lost employees. My employees are family people with small

children. They are currently struggling with increased bills from all sources. I do not want to see them out of work. This

(NPDES) will result in just that!

 

Our customers will also suffer and they are made up of Single Family, Multi Family, HOAs, COAs, Office Parks, Small

Businesses, Large Businesses, Golf Courses, City Parks, County Parks, Staet Parks and many others. They depend on

us to keep their waterways clean and safe for fishing, boating, swimming and enjoyment.   

 

These customers determine when they want us to treat their waterways. They are greatly concerned that the

bureaucrats are taking over all their private choices.  
 

Response 

EPA has conducted an economic impact analysis to evaluate the costs associated with complying with the final permit.  The

analysis shows minimal burden to Applicators as result of this permit.  See response to Comment ID 234.1.001.007.

 

EPA notes that the PGP is available only to Operators in areas where EPA is the permitting authority.  See Appendix C of the

permit for areas covered under this permit.  NPDES-authorized states, such as Ohio and Kentucky, may issue a permit that has

different requirements from this EPA permit for similar types of discharges, as long as it satisfies the regulatory requirements of the

NPDES program, the CWA, and state law.

 

Comment ID 804.001.001

Author Name: Barstow J.

Organization:  
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I am greatly concerned that the new regulations proposed by the EPA's National Pollutant Discharge Elimination

System Permit (NPDES) Pesticide General Permit (PGP) would negatively impact my ability to maintain a lovely 5 acre

lake that is on my farm. 

 

The new regulations would make it more difficult for homeowners around water to maintain property values, sustain

recreational opportunities, maintain flood control capabilities, and protect against unwanted and harmful vegetation and

pests. 
 

Response 

See response to Comment ID 176.001.001.

 

Comment ID 805.001.002

Author Name: Rust-Essex Leah

Organization: Aquatic Control, Inc.

The draft NPDES Pesticide General Permit is a great concern due to the operational cost of doing business.  With our

customers having to pay higher fees for managing their nuisance vegetation, some may decide not to have the

applications done. This would be unfortunate due to the deterioration of their aquatic resource.  Then our public health

and environment is at risk and property values will decline. I believe this permit creates unnecessary and duplicate

regulation of EPA FIFRA registered aquatic pesticides.  
 

Response 

EPA has conducted an economic impact analysis to evaluate the costs associated with complying with the final permit.  The

analysis shows minimal burden to Applicators as result of this permit.  See response to Comment ID 234.1.001.007.  For discussion

on pond/lake owners, see response to Comment ID 176.001.001.  See response to Comment ID 218.001.002 for discussion on

FIFRA label and this permit.  See response to Comment ID 210.001.001 for discussion of impact to for-hire applicators.

 

Comment ID 806.001.001

Author Name: Ottmann R.

Organization:  

I own a small Lake and Pond Management business and I am extremely concerned that the new regulations proposed

by the EPA's National Pollutant Discharge Elimination System Permit (NPDES) Pesticide General Permit (PGP) would

negatively impact my livelihood and be detrimental to my customers.
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Specifically, the regulatory burden would limit available applications for consumers, remove necessary tools for

businesses, and increase costs for associations and businesses that protect and improve aquatic resources.

 

In addition, new regulations would make it more difficult for homeowners around water to maintain property values,

sustain recreational opportunities, maintain flood control capabilities, and protect against unwanted and harmful

vegetation and pests. 
 

Response 

See response to Comment ID 373.001.001.

 

Comment ID 807.001.002

Author Name: Gambino R.

Organization:  

We have a strong permit process in Connecticut and any increase in cost, paperwork or time to receive a permit will be

a burden on both my company and my clients.  
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of impacts to small entities, total costs, and cost pass-through.

 

EPA notes that the pesticide general permit (PGP) applies only to dischargers in states and territories where EPA has NPDES

permitting authority for pesticide discharges.  The complete list of areas of geographic coverage of this permit, along with the

NPDES permit numbers are listed in Appendix C of the permit. NPDES-authorized states, including Connecticut, may issue a

permit that has different requirements from this EPA permit for similar types of discharges, as long as it satisfies the regulatory

requirements of the NPDES program, the CWA, and state law.

 

Comment ID 808.001.001

Author Name: Watts R.

Organization:  

I am greatly concerned that the new regulations proposed by the EPA's National Pollutant Discharge Elimination

System Permit (NPDES) Pesticide General Permit (PGP) would negatively impact businesses and consumers.

 

Specifically, the regulatory burden would limit available applications for consumers, remove necessary tools for
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businesses, and increase costs for associations and businesses attempting to protect and improve aquatic resources. 
 

Response 

See response to Comment ID 373.001.001.

 

Comment ID 808.001.003

Author Name: Watts R.

Organization:  

In addition, new regulations would make it more difficult for homeowners around water to maintain property values,

sustain recreational opportunities, maintain flood control capabilities, and protect against unwanted and harmful

vegetation and pests. This may not mean much to renters in urban America, but it does to us trying to eek out a living in

rural America. 
 

Response 

See response to Comment ID 373.001.001.

 

Comment ID 809.001.001

Author Name: Dailey R.

Organization:  

I am a Aeration Equipment Repairman and consider myself an aquatic resource manager and a steward of the

environment.  Even though my direct position is not to apply aquatic pesticides, the success and future of my

employment at Aquatic Control is no doubt going to be effected by this permit. 
 

Response 

See response to Comment ID 234.1.001.007.

 

Comment ID 809.001.003

Author Name: Dailey R.

Organization:  
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In addition, I am concerned that the requirements of this permit may lead to financial hardship for me, my family, and

my fellow coworkers.   
 

Response 

See response to Comment ID 234.1.001.007.

 

Comment ID 810.001.005

Author Name: Carlson R.

Organization:  

Furthermore, the burden this proposed permitting system places on our small company may be too much to absorb.   
 

Response 

See response to Comment ID 234.1.001.007.

 

Comment ID 811.001.001

Author Name: Conner R.

Organization:  

I am greatly concerned that the new regulations proposed by the EPA's National Pollutant Discharge Elimination

System Permit (NPDES) Pesticide General Permit (PGP) would negatively impact businesses and consumers.

 

Specifically, the regulatory burden would limit available applications for consumers, remove necessary tools for

businesses, and increase costs for associations and businesses that protect and improve aquatic resources. 
 

Response 

See response to Comment ID 373.001.001.

 

Comment ID 811.001.005

Author Name: Conner R.

Organization:  
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In addition, new regulations would make it more difficult for homeowners around water to maintain property values,

sustain recreational opportunities, maintain flood control capabilities, and protect against unwanted and harmful

vegetation and pests. 
 

Response 

See response to Comment ID 373.001.001.

 

Comment ID 815.001.002

Author Name: Miller E.

Organization:  

The NPDES permits are an extreme requirement in an industry that has always been under the watchful eye of the

FWC, DEP, and EPA.

 

It is hard to see a future in this industry for small companies. I depend on this job, as do my sons and their families.

Without it, our lives fall apart.

 

I have seen great progress in this industry over the 30+ years that I have been a part of. I was in the first class of

licensed applicators. I have seen safety in the workplace and in the products we use grow exponentially. Knowledge is

key, and NPDES is not using any knowledge to put a strangle hold on our business. 
 

Response 

EPA acknowledges the commenter’s concerns about impacts to small businesses, and has reduced burdens to small entities in the

final permit. See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators, response to Comment ID

234.1.001.007 for discussion of impacts to small entities, total costs, and cost pass-through, and response to Comment ID

218.001.002 for a discussion of redundancy with other regulations.

 

Comment ID 816.001.002

Author Name: Miller E.

Organization:  

We are a small company in the aquatics industry here in S. Florida. It is a family business that includes myself, my

husband, and my two sons. We don't have the capacity to cover the over 1300 acres of water we manage each month

along with numerous hours it will take each year to process permits for these water bodies. This permitting process will

create a large problem for smaller companies such as ours. The time and extra expense could force us to shut our
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doors after over 25 years of business.

 

This company may be small, but it supports three families (10 people). It is our livelihood.

 

It is a struggle these days to make an honest living, but it's what we continue to do, day in and day out. The NPDES

permitting is an unnecessary measure that will close the doors of many small companies for no reason. 
 

Response 

EPA acknowledges the commenter’s concerns about administrative burdens and impacts to small businesses. In the final permit,

EPA has clarified the requirements and reduced paperwork burdens for certain Operators in response to comments received. For

example, for-hire applicators who are not Decision-makers as defined in Appendix A of the permit are not required to file a Notice

of Intent. See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of impacts to small entities, total costs, and cost pass-through.

 

Also, EPA notes that the pesticide general permit (PGP) applies only to dischargers in states and territories where EPA has NPDES

permitting authority for pesticide discharges. States with complete NPDES permitting authority, including Illinois, may issue a

permit that has different requirements from this EPA permit for similar types of discharges, as long as it satisfies the regulatory

requirements of the NPDES program, the CWA, and state law.

 

Comment ID 819.001.002

Author Name: Haaf P.

Organization:  

Timber Lakes Community Assoc. is a small, 2 lakes that are approsiamtely 38 acres each. This permit as proposed will

have a significant impact on how we care dor our lake. 
 

Response 

See response to Comment ID 176.001.001.

 

Comment ID 819.001.003

Author Name: Haaf P.

Organization:  

These new requirements will impose added burden to the Board and also increased expenses and creat added

hardship to our members as many of our resident/members are on limited fixed income. 

PGP Responses to Comments Administrative

80810/31/2011 04:04 PM EDT



 

 

Response 

See response to Comment ID 234.1.001.007 for discussion of potential time and cost impacts, impacts to small entities, and

potential for cost pass-through.

 

 

Comment ID 821.001.002

Author Name: Miller J.

Organization:  

This will negatively effect my family's livlihood which relies 100% on the income generated from a small four-person

family owned and operated company which has been providing service locally for almost 30 years! Please take these

small companies into consideration!!! 
 

Response 

EPA acknowledges the commenter’s concerns about impacts to small businesses, and has reduced the burdens to these entities in

the final permit. See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to

Comment ID 234.1.001.007 for discussion of impacts to small entities, total costs, and cost pass-through.

 

Comment ID 822.001.001

Author Name: Dorsett P.

Organization:  

I am greatly concerned that the new regulations proposed by the EPA's National Pollutant Discharge Elimination

System Permit (NPDES) Pesticide General Permit (PGP) would negatively impact businesses and consumers.

 

Specifically, the regulatory burden would limit available applications for consumers, remove necessary tools for

businesses, and increase costs for associations and businesses attempting to protect and improve aquatic resources. 
 

Response 

See response to Comment ID 373.001.001.

 

Comment ID 822.001.003
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Author Name: Dorsett P.

Organization:  

We travel more than a hundred miles in many cases for treatments. Now we will need to make these trips twice for each

job. Once to identify the problem and once to make the herbicide application once the NPDES permit and NOI are in

place. 
 

Response 

EPA acknowledges the commenter’s concerns about the monitoring and recordkeeping requirements for Applicators, and has

reduced these burdens for small entities in the final permit. See response to Comment ID 210.001.001 for discussion of impacts to

for-hire applicators.

 

Comment ID 822.001.005

Author Name: Dorsett P.

Organization:  

In addition, new regulations would make it more difficult for homeowners around water to maintain property values,

sustain recreational opportunities, maintain flood control capabilities, and protect against unwanted and harmful

vegetation and pests. 
 

Response 

See response to Comment ID 373.001.001.

 

Comment ID 823.001.002

Author Name: Goldsby T.

Organization:  

The proposed NPDES regulations will not only increase the financial and administrative burdens places on lake

management professionals, reduce the available tools to protect and improve aquatic resources, and limit available

applications and increase costs for consumers. To that end, the regulations will not improve the ability improve our

environment, as existing comprehensive systems to facilitate aquatic plant management are already in place.

 

As an employee of a small aquatic resource management company I fear that these proposed regulations would

adversely affect me, my employer, and the customers that we serve while not providing the environment or people with

any further protection or safeguard. 
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Response 

EPA acknowledges the commenter’s concern about administrative burdens and impacts to small businesses. It is not EPA’s intent to

stop the use of chemical pesticides or adversely affect applicators’ ability to treat pests. In the final permit, EPA has clarified the

requirements and reduced the paperwork burden for certain Operators based on comments received. For example, for-hire

applicators who are not Decision-makers as defined in Appendix A of the permit are not required to file a Notice of Intent. EPA has

also determined that, in general, Decision-makers who apply pesticides to relatively small areas should not be required to submit

NOIs.

 

See response to Comment ID 330.1.001.002 for a discussion of environmental benefits with minimal burden to Applicators and

Decision makers.

 

See response to Comment ID 210.001.001 for a more detailed discussion of impacts to for-hire applicators and response to

Comment ID 234.1.001.007 for discussion of impacts to small entities, total costs, and cost pass-through. 

 

Comment ID 823.001.005

Author Name: Goldsby T.

Organization:  

Overall, these proposed regulations will result in substantial increases in our operational costs which will translate to an

increase in the cost of services that we provide to both the private and public sectors while providing no further benefits

to public or environmental health. In particular, the requirement of record keeping for treatments beyond 20-acres would

be substantial. 
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens. It is not EPA’s intent to stop the use of chemical

pesticides or adversely affect Applicators’ ability to treat pests. In the final permit, EPA has clarified the requirements and reduced

the paperwork burden for certain Operators based on comments received.  For example, for-hire applicators who are not Decision-

makers as defined in Appendix A of the permit are not required to file a Notice of Intent. Additionally, EPA has revised the annual

treatment area threshold based on comments received.  See Part 1.2.3, Table 1-1 of the permit and the PGP Comment Response

NOI Threshold Essay for discussion on the annual treatment area threshold.

 

See response to Comment ID 330.1.001.002.

 

See response to Comment ID 210.001.001 for a more detailed discussion of impacts to for-hire applicators and response to

Comment ID 234.1.001.007 for discussion of impacts to small entities, total costs, and cost pass-through.
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Comment ID 826.001.001

Author Name: Alberring K.

Organization:  

I am tasked with the job of Customer Sales Specialist- I am responsible for Customer Service, Product Support &

Information, Sales, and Accounts Receivable and consider myself an aquatic resource manager and a steward of the

environment.  Even though my direct position is not to apply aquatic pesticides, the success and future of my

employment at Aquatic Control is no doubt going to be effected by this permit. 
 

Response 

See response to Comment ID 234.1.001.007 for discussion of potential time and cost impacts.

 

Comment ID 826.001.003

Author Name: Alberring K.

Organization:  

In addition, I am concerned that the requirements of this permit may lead to financial hardship for me, my family, and

my fellow coworkers.   
 

Response 

See response to Comment ID 234.1.001.007 for discussion of potential time and cost impacts and impacts to small entities.

 

Comment ID 828.001.003

Author Name: Bryan S.

Organization: Aquatic Consultants, Inc.

If the proposed regulations are passed, the time and cost associated with permitting and record keeping will become

even more excessive and we will likely lose a large number of customers as a result.

 

Consequently, I am greatly concerned that the new regulations proposed by the EPA's National Pollutant Discharge

Elimination System Permit (NPDES) Pesticide General Permit (PGP) would negatively impact our business and

consumers. 
 

PGP Responses to Comments Administrative

81210/31/2011 04:04 PM EDT



 

Response 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden for certain Operators based on comments

received.  For example, for-hire applicators who are not Decision-makers as defined in Appendix A of the permit are not required to

file a Notice of Intent. See response to Comment ID 210.001.001.  EPA has conducted an economic impact analysis to evaluate the

costs associated with complying with the final permit.  The analysis shows minimal burden to Applicators as result of this permit.

See response to Comment ID 234.1.001.007.

 

Comment ID 829.001.001

Author Name: Fleming S.

Organization:  

Of all the areas I have been, South Carolina is the most challenging.  We have spent a large amount of time educating

clients about the importance of a well balanced aquatic management plan which includes triploid grass carp, aeration,

beneficial planting and using legally safe herbicides and algaecides.  I feel that much of this permitting may send many

of these people to seek cheaper, and less appropriate methods for managing their waterways.  It is my assertion that

this permitting process should be made more approachable and less financially difficult.  Many of our clients are already

stressed by the current recession, and they are actively seeking radical cost cutting measures to deal with their

burdens.  I expect many of the ponds will be maintained, but not reported and will be treated with more radical and

illegal measures such as kerosene and diuron.

 
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens. It is not EPA’s intent to stop the use of chemical

pesticides or adversely affect Applicators’ ability to treat pests. In the final permit, EPA has clarified the requirements and reduced

the paperwork burden for certain Operators based on comments received. For example, for-hire applicators who are not Decision-

makers as defined in Appendix A of the permit are not required to file a Notice of Intent. See response to Comment ID

234.1.001.007 for discussion of potential cost impacts to small entities, total costs, and cost pass-through. EPA notes that the PGP

does not change the fact Applicators must continue to comply with all applicable FIFRA requirements.

 

EPA notes that the pesticide general permit (PGP) is not a regulation, and applies only to dischargers in states and territories where

EPA has NPDES permitting authority for pesticide discharges. States with complete NPDES permitting authority, including South

Carolina, may issue a permit that has different requirements from this EPA permit for similar types of discharges, as long as it

satisfies the regulatory requirements of the NPDES program, the CWA, and state law.   

 

Comment ID 829.001.002

Author Name: Fleming S.
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Organization:  

As the proposed permit stands, we anticipate to lose a large share of business once this is implemented.  We anticipate

that the public will react radically to the introduction of this permit.   
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of total costs and cost pass-through.

 

Comment ID 830.001.001

Author Name: Zaranski A.

Organization:  

These guidelines as written could have a significant impact on the management and condition of our community based

lake.  

 

Packanack Lake is a shallow 88 acre lake constructed in 1930 on Packanack Brook and located in Wayne Township in

northern New Jersey. The lake has residents and is governed by a community association tasked with maintaining the

lake and surrounding property. The budget for that maintenance is solely provided by dues collected from the

membership.  
 

Response 

See response to Comment ID 234.1.001.007 for discussion of potential cost impacts to small entities, total costs, and cost pass-

through. See also response to Comment ID 176.001.001 for discussion of impact to lake/pond owners.  Also, EPA notes that the

pesticide general permit (PGP) is not a regulation, and applies only to dischargers in states and territories where EPA has NPDES

permitting authority for pesticide discharges. States with complete NPDES permitting authority, including New Jersey, may issue a

permit that has different requirements from this EPA permit for similar types of discharges, as long as it satisfies the regulatory

requirements of the NPDES program, the CWA, and state law.

 

Comment ID 832.001.002

Author Name: Low M.

Organization:  

We are a small association.  More than 1/2 of our dues are spent on water treatment to control the growth of weeds.

Another 25% is spent satisfying government requirements related to our dam.  After paying for insurance, there's not
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much left.  We cannot absorb additional permitting costs without increasing dues: something that will cause

considerable agitation and hardship in our community. 

 

We ask that you reconsider additional permitting and management requirements contemplated in the National Pollution

Discharge Elimination Permit.  
 

Response 

See response to Comment ID 234.1.001.007 for discussion of potential cost impacts to small entities, total costs, and cost pass-

through.  See also response to Comment ID 176.001.001 for discussion of impacts to lake/pond owners.

 

Comment ID 833.001.001

Author Name: Hansen M.

Organization:  

I am greatly concerned that the new regulations proposed by the EPA?s National Pollutant Discharge Elimination

System Permit (NPDES) Pesticide General Permit (PGP) would negatively impact businesses and consumers.  
 

Response 

See response to Comment ID 234.1.001.007 for discussion of potential time and cost impacts, impacts to small entities, and

potential for cost pass-through.

 

Comment ID 834.001.003

Author Name: Furman M.

Organization:  

The added burden and cost that would be involved in this ruling will certainly impact the ecomonics of our company,

and ultimately our customers.  This added cost does not provide added benefits to our customers.  
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of potential time and cost impacts, impacts to small entities, and potential for cost pass-through.  See

response to Comment ID 330.1.001.002 for discussion of environmental benefits.
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Comment ID 835.001.001

Author Name: Scott M.

Organization:  

I have 3 employees who work hard every day to earn a good wage.  They fear that this new permitting will cause clients

to drop because of increased cost do to the time needed to aquire permits for every account we handle.  We have

about 1000 accounts that we handle on a monthly basis and if we begin to lose those accounts because of increased

cost people may lose their jobs. 
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens and impacts to small businesses. In the final permit,

EPA has clarified the requirements and reduced the paperwork burden for certain Operators based on comments received. For

example, for-hire applicators who are not Decision-makers as defined in Appendix A of the permit are not required to file a Notice

of Intent. EPA has conducted an economic analysis, and does not expect impacts to small businesses to be significant. See response

to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID 234.1.001.007 for

discussion of impacts to small entities, total costs, and cost pass-through.

 

Comment ID 835.001.003

Author Name: Scott M.

Organization:  

The main concern to our customers will be the increased cost.  With the financial strain already on the nation people

cannot afford more fee increasses.  They want to keep their waterways clean but any large incrtease in fees will cause

them to drop the service. They simply cannot afford it.  This whole thing is ridiculous. 
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and goal of the permit.  See response to

Comment ID 234.1.001.007 for discussion of total costs and potential cost pass-through.

 

Comment ID 836.001.001

Author Name: Zehringer M.

Organization:  
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Our customers are anybody from city governments to apartments to HOAs to private homeowners and others in

between.  Our customers are our livelyhood and if they are not happy we are out of business!  The cost of this proposal

would force us to lay off employees and maybe shut down completly.  
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of impacts to small entities, total costs, and cost pass-through.

 

Comment ID 842.1.001.004

Author Name: Sparks Michael

Organization: Florida Citrus Mutual et al.

Exotic pests and diseases are a continuing threat to the Florida citrus industry. The Florida citrus industry is currently

battling citrus greening disease  in all of the state's citrus producing counties. This disease was discovered in 2005 and

threatens the entire U.S. citrus industry because it kills citrus  trees. A recommendation of the National Research

Council of the National Academy of Sciences as a strategy for battling the disease is to create "Citrus Health

Management Areas" allowing producers coordinated control over large acreages. Best Management Practices in these

areas will likely involve the aerial and ground application of insecticides as well as integrated pest management. The

citrus health management areas will include thousands of acres and a large number of individual growers in some

cases, that work together to coordinate application of pesticides to more effectively control the Asian Citrus Psyllid, the

vector for spread of citrus greening.  The added burden of a PGP permit for the individual growers participating in a

citrus health management area would at a minimum hinder the coordination and in some cases it would bring the

program to an end.    
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens. It is not EPA’s intent to stop the use of chemical

pesticides or adversely affect Applicators’ ability to treat pests that threaten the economy and public health or to coordinate pest

control over large acreages. In the final permit, EPA has clarified the requirements and reduced the paperwork burden for certain

Operators based on comments received. For example, for-hire applicators who are not Decision-makers as defined in Appendix A

of the permit are not required to file a Notice of Intent. See response to Comment ID 330.1.001.002 for a discussion of

environmental benefits. See response to Comment ID 234.1.001.007 for a more detailed discussion of potential time and cost

impacts and impacts to small entities.

 

Comment ID 847.001.002

Author Name: Isaacs Brian

PGP Responses to Comments Administrative

81710/31/2011 04:04 PM EDT



 

Organization: Aquatic Control, Inc.

The proposed draft permit would create administrative and economic burden that would significantly reduce the ability

of affected stakeholders and resource managers to manage invasive aquatic plants and harmful algal blooms. Many

quality application companies are fairly small in size relative to number of employees. These companies have found

their niche in the industry based on the advantages of lower overhead. The increased overhead expenses that would be

incurred by applicators complying with the proposed record keeping and monitoring in the draft permit will cause an

increased cost to any company, so it will cause the company to raise prices or go out of business. If prices are raised to

compensate for the additional administrative burdens, many lake and pond owners may decide not to have the

applications done. This will result in a deterioration of the aquatic resource which will result in increased threats to

public heath (increased mosquito breeding areas and more submersed nuisance plants cause safety issues for boaters

and swimmers) and property values will decline. If pondowners and lake managers can not fund the management of

these systems, they will eventually fall as another burden of local and state government to clean up and rebuild to

natural status. The closure of these small business will affect even more Americans as these are family investments

and retirement funds for many households. 
 

Response 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden for certain Operators based on comments

received.  For example, for-hire applicators who are not Decision-makers as defined in Appendix A of the permit are not required to

file a Notice of Intent. This permit requires a basic set of records to be maintained by all Decision-makers and Applicators, as well

as separate requirements depending on the type of Operator (i.e., Applicator, For-Hire Applicators, NOI submitting Decision-maker

that is a small entity and NOI submitting Decision-maker that is a large entity).  Part 7 of the permit sets forth the recordkeeping

requirements for each of these types of Operators.  Operators can rely on records and documents developed for other programs,

such as requirements under FIFRA, provided all requirements of the permit are satisfied.  See Part III of the fact sheet and the

Monitoring Essay for a discussion of monitoring requirements.

 

See response to Comment ID 210.001.001.  EPA has conducted an economic impact analysis to evaluate the costs associated with

complying with the final permit.  The analysis shows minimal burden to Applicators as result of this permit.  See response to

Comment ID 234.1.001.007.  See also response to Comment ID 176.001.001 for discussion of impacts to pond/lake owners.

 

Comment ID 848.001.004

Author Name: Bondra Joe

Organization: Cygnet Enterprises Inc.

The creation of another layer to the already comprehensive permitting process already in place in many States will do

nothing more to protect the public health or the aquatic resource. We ask the Agency to be mindful that if the regulation

becomes too cumbersome and cost prohibitive, the end result could be self treatment that, is treatment by the various

stakeholders that now employ trained, certified and professional business entities.
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Of equal importance, we are greatly concerned that the regulatory burden imposed by the NPDES draft regulation

would only serve to increase costs for lake associations, lake boards and other riparian attempting to protect or improve

aquatic resources, maintain property values, sustain for angler and recreational opportunities, and improve navigation

and flood control capabilities. 
 

Response 

See responses to Comment IDs 485.1.001.002, 485.1.001.003, and 485.1.001.004.

 

Comment ID 885.001.004

Author Name: Dunlap Jo

Organization: Cygnet Enterprises Inc.

Many of these companies are categorized as small business concerns by definition of the Small Business

Administration. These same companies are contracted by small entity concerns. Consideration of exempting

NGOâ€™s and other nonprofit entities is recommended. These small businesses and small entities cannot be expected

to shoulder the substantial burdens of this permit system. Larger business concerns involved in lake management

activities are already regulated by state Departments of Agriculture, Departments of Environmental Quality,

Departments of Natural Resources, Fish and Wildlife Services, the FIFRA label and the U.S. EPA. These companies

already expend substantial resources towards regulatory compliance and may create a competitive disadvantage. All

business should share equal regulatory burden no matter the size of the business, however that regulatory burden

should be of pertinent non duplicative requirements.

 

Businesses large and small are the backbone of the U.S. economy, and in these uncertain times more than ever,

should be allowed to go about the work for which they are educated, trained, certified and regulated. We ask the

Agency to be mindful that if the regulation becomes too cumbersome and cost prohibitive, the end result could be self

treatment that, is treatment by the various stakeholders that previously employed trained, certified and professional

business entities. 
 

Response 

See response to Comment ID 485.1.001.001. 

 

Comment ID 886.001.004

Author Name: Weekly S.

Organization:  

The NPDES permit will create administrative and economic burden that would significantly reduce the ability of affected
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stakeholders and resource managers to manage invasive aquatic plants and harmful algae as well as many forestry

managed sites.

 

The ability to cost effectively manage smaller water bodies or forestry sites in particular could be compromised by this

permit due to additional administrative and economic hurdles. EPA should consider a mechanism to scale compliance

activities based on the size of the water body under management or forest canopy under management.

 

The permit also has the potential to create unfair business conditions for some professional aquatic applicators or

foresters. The final permit should be written to prevent such business impact. 
 

Response 

EPA notes that the Agency did not use size of the water body under management or forest canopy under management to develop the

permit requirements.  Instead, the size of the treatment area was used; which is a better indicator of potential discharges.  EPA

believes the final permit does not create unfair business conditions for some Applicators. See response to Comment ID 210.001.001

for discussion of impacts to Applicators, and response to Comment ID 234.1.001.007 for discussion of costs. 

 

Comment ID 887.001.004

Author Name: Weekly M.

Organization:  

The NPDES permit will create administrative and economic burden that would significantly reduce the ability of affected

stakeholders and resource managers to manage invasive aquatic plants and harmful algae as well as many forestry

managed sites.

 

The ability to cost effectively manage smaller water bodies or forestry sites in particular could be compromised by this

permit due to additional administrative and economic hurdles. EPA should consider a mechanism to scale compliance

activities based on the size of the water body under management or forest canopy under management.

 

The permit also has the potential to create unfair business conditions for some professional aquatic applicators or

foresters. The final permit should be written to prevent such business impact. 
 

Response 

See response to Comment ID 886.001.004.

 

Comment ID 888.001.004

Author Name: James C.
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Organization:  

The NPDES permit will create administrative and economic burden that would significantly reduce the ability of affected

stakeholders and resource managers to manage invasive aquatic plants and harmful algae as well as many forestry

managed sites.

 

The ability to cost effectively manage smaller water bodies or forestry sites in particular could be compromised by this

permit due to additional administrative and economic hurdles. EPA should consider a mechanism to scale compliance

activities based on the size of the water body under management or forest canopy under management.

 

The permit also has the potential to create unfair business conditions for some professional aquatic applicators or

foresters. The final permit should be written to prevent such business impact. 
 

Response 

See response to Comment ID 886.001.004.

 

Comment ID 889.001.004

Author Name: Ferdon M.

Organization:  

The NPDES permit will create administrative and economic burden that would significantly reduce the ability of affected

stakeholders and resource managers to manage invasive aquatic plants and harmful algae as well as many forestry

managed sites.

 

The ability to cost effectively manage smaller water bodies or forestry sites in particular could be compromised by this

permit due to additional administrative and economic hurdles. EPA should consider a mechanism to scale compliance

activities based on the size of the water body under management or forest canopy under management.

 

The permit also has the potential to create unfair business conditions for some professional aquatic applicators or

foresters. The final permit should be written to prevent such business impact. 
 

Response 

See response to Comment ID 886.001.004.

 

Comment ID 890.001.004

Author Name: Dhillon R.
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Organization:  

The NPDES permit will create administrative and economic burden that would significantly reduce the ability of affected

stakeholders and resource managers to manage invasive aquatic plants and harmful algae as well as many forestry

managed sites.

 

The ability to cost effectively manage smaller water bodies or forestry sites in particular could be compromised by this

permit due to additional administrative and economic hurdles. EPA should consider a mechanism to scale compliance

activities based on the size of the water body under management or forest canopy under management.

 

The permit also has the potential to create unfair business conditions for some professional aquatic applicators or

foresters. The final permit should be written to prevent such business impact. 
 

Response 

See response to Comment ID 886.001.004.

 

Comment ID 907.1.001.011

Author Name: Clary Patricia

Organization: Californians for Alternatives to Toxics (CATs)

From the Federal Register:

 

Since EPA is developing a general permit in the absence of existing national Effluent Limitations Guidelines or Best

Professional Judgment (BPJ) effluent limitations in other NPDES-issued permits, the

Agency performed an economic impact analysis of the Pesticides General Permit for the purpose of examining the

economic achievability of complying with the technology-based effluent limitations embodied in the permit. The

economic impact analysis is included in the administrative record for this permit.

 

How can EPA promulgate a regulation that does not include a foundational corner of NPDESissued permits and still

remain within compliance of the CWA? CATs does not believe this is possible. An economic impact analysis cannot

take the place of such guidance and limitations for effluent as are required under the CWA. What’s more, since most

applicators already following FIFRA labeling requirements would have virtually NO added compliance costs, the

economic analysis is almost virtually useless. Such analysis would only be useful if the PGP actually regulated pesticide

applications as required under the CWA rather than simply piggybacking CWA violations onto FIFRA regulation, as

does this draft rule. 
 

Response 

EPA notes that the PGP does include technology-based effluent limitations (TBELs).  See Part 2 of the PGP.  The TBELs are
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narrative and based on EPA’s best professional judgment.  The economic analysis evaluated the costs associated with complying

with the permit (cost associated with TBELs and Administrative activities) and economic achievability of the requirements.

 

See response to Comment ID 218.001.002 for discussion of redundancy with other regulations including FIFRA and response to

Comment ID 234.1.001.007 for a discussion of costs. Also, EPA notes that the pesticide general permit (PGP) is not a regulation,

and applies only to dischargers in states and territories where EPA has NPDES permitting authority for pesticide discharges. States

with NPDES permitting authority, including California, may issue a permit that has different requirements from this EPA permit for

similar types of discharges, as long as it satisfies the regulatory requirements of the NPDES program, the CWA, and state law.

 

Comment ID 912.001.002

Author Name: Mertens Darrel

Organization: Aero Applicators, Inc.

Secondly the necessary time and expense for our office staff would be burdensome and nonproductive. 
 

Response 

See responses to Comment IDs 210.001.001 and 234.1.001.007.

 

Comment ID 913.001.006

Author Name: Wilkinson Richard

Organization: Dayton Valley Conservation District

EPA states that there will be no economic impacts from this permit process . What is this based on and how was this

determined? We know that there will be economic impacts on many levels :

 

a. Cooperative Weed Management Areas (CWMAs) typically operate on shoe string budgets and are completely grant

dependent entities. This program will impose additional burdens on the CWMAs and on other entities that participate in

mosquito abatement and noxious weed treatment . Ways that they will be impacted include :

i . Costly $500 annual permit fees

ii . Additional education and training requirements

iii . Additional monitoring requirements

iv . Additional requirements for documentation and reporting 
 

Response 

EPA has conducted an economic analysis of the final permit, and although these entities may incur minor costs as a result of the
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technology-based effluent limitations, monitoring, reporting, and recordkeeping requirements, there is no annual permit fee

associated with the general permit. See response to Comment ID 234.1.001.007 for discussion of potential time and cost impacts,

and impacts to small entities. Additionally, there are no education and training requirements in the PGP.  See also response to

Comment ID 293.1.001.002.

 

Comment ID 915.001.001

Author Name: Del Carlo Gary

Organization: Haley Flying Service, Inc.

During my years I have dealt with the changing situations . More regulations to comply with, some needed at times.

These new rules when started were so out of reach that they would have been impossible to comply with or operate

under until the rule was modified to fit the need. This is what I see in this-EPA-HQ-OW-2010-0257 . This if implemented

will force me and many others out of business. Just the people needed and legal exposure is out of,reach: EPA must

consider the impact of this . It is by a11 means not practical if not impossible . I have discussed; read ~uid studiP3° is

regulation with my employees and .they, are very.cor,cenied that 1=laiey Flying Service,. :n riot survive this. The cost of

compliance alone is.barakrupting. 
 

Response 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden for certain Operators based on comments

received.  For example, for-hire applicators who are not Decision-makers as defined in Appendix A of the permit are not required to

file a Notice of Intent.  See response to Comment ID 210.001.001.  See response to Comment ID 180-cp.001.001 for discussion of

legal exposure.

 

Comment ID 916.001.003

Author Name: Dippel Donnie

Organization: Texas Ag Industries Association (TAIA)

Despite EPA's contention of no anticipated adverse economic impacts on farmers, ranchers and applicators, we believe

the implementation of EPA's draft NPDES permit, as written, is most likely to trigger many costly consequences.

NPDES permits could require the hiring of IPM technicians, delay timely pesticide applications, and burdensome

planning, record keeping and reporting requirements ot farmers, ranchers and applicators during the busiest time of the

year. These record keeping and reporting requirements will expose farmers, ranchers and applicators to "joint and

several" legal jeopardy through citizen suits and agency regulatory actions. In Texas this will place pesticide regulation

and enforcement under two agencies, complicating the process and adding to the financial burdens of our state

agencies . 
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Response 

See responses to Comment IDs 234.1.001.007, 210.001.001, 293.1.001.002, 330.1.001.002, 180-cp.001.001 and 279.1.001.004.

 

Comment ID 917.001.006

Author Name: Holley Robert

Organization: West Central Lyon County Weed Management Area

EPA states that there will be no economic impacts from this permit process. What data or criteria were used to reach

this conclusion? We have identified several areas where economic impacts will be realized :

 

Cooperative Weed Management Areas (CWMAs) typically operate on limited budgets and are entirely grant dependent

. This permitting program will put additional burdens on the CWMAs and on other entities that participate in mosquito

abatement and noxious weed treatment. Such impacts include :

i . $500 annual permit fees

ii . Additional education and training requirements

iii . Additional monitoring requirements

iv. Additional requirements for documentation and reporting

Furthermore, agricultural producers will face the same burdens, which will impact their operating margins, and diminish

the amount of time and financial resources devoted directly to production . 
 

Response 

See response to Comment ID 913.001.006.

 

Comment ID 919.001.001

Author Name: Orwick B.

Organization:  

My name is Bryce Orwick of Clara City, MN dba as Northstar Aerospray INC. I have been in aerial spraying business for

24 years which I learned from my father and have enjoyed it for that many years also.

 

I have 200 plus customers that I do business with and it is usually a moments notice that they give me to do work for

them. With this upcoming regulation it concerns me very much as it could put me out of business which I and my family

do not want. We have 3 other employees during the season which also has been enjoyable having the same people

coming back.

 

I feel the need to express this as this new docket could put me as a small business owner out of business, we could not
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afford the time and money that would be needed to comply. We have conscience pilots that have attended PAASS and

SAFE programs, comply with State and Federal regulations, use up to date equipment to not have drift. We are

professionals at what we do, we do not want to be jobless. 
 

Response 

In the final permit, EPA has clarified the requirements and reduced paperwork burden for certain Operators based on comments

received.  For example, for-hire applicators who are not Decision-makers as defined in Appendix A of the permit are not required to

file a Notice of Intent. See response to Comment ID 210.001.001.  EPA has conducted an economic impact analysis to evaluate the

costs associated with complying with the final permit.  The analysis shows minimal burden to Applicators as results of this permit.

See response to Comment 234.1.001.007.

 

Comment ID 928.001.002

Author Name: Bonner Claude

Organization: Arkansas Crop Protection Association

Growers and applicators will need clarification to determine if they have need of the permit. If the provisions of this

NPDES permit, as drafted, are placed upon Arkansas agriculture it clearly will create many costly and unintended

consequences. The economic burdens of greater personnel, recording keeping and reporting expenses for both grower

and custom applicators will likely be borne solely by the grower. Delays that may result from the permit process could

prevent timely protective applications thereby resulting in increased crop loss and reduced grower income. 
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens. In the final permit, EPA has clarified the requirements

and reduced the paperwork burden for certain Operators based on comments received. See response to Comment ID 210.001.001

for discussion of Applicators’ requirements.  See response to Comment ID 293.1.001.002 for discussion of impacts to growers.  See

response to Comment ID 234.1.001.007 for discussion of potential time and cost impacts, potential need to hire additional help and

potential for cost pass-through.

 

EPA also notes that the pesticide general permit (PGP) is not a regulation, and applies only to dischargers in states and territories

where EPA has NPDES permitting authority for pesticide discharges. States with complete NPDES permitting authority, including

Arkansas, may issue a permit that has different requirements from this EPA permit for similar types of discharges, as long as it

satisfies the regulatory requirements of the NPDES program, the CWA, and state law.

 

Comment ID 934.001.001

Author Name: Burgess Keith

PGP Responses to Comments Administrative

82610/31/2011 04:04 PM EDT



 

Organization: K-B Sprayers

I am the owner of an Aerial Application Business in Western Kansas and the strict rules you are considering would be

detrimental to my business. The paper work, liability, being at the mercy of these rules and the fines that are so

outrageous it does seem completely impossible to keep the quality of care and production needed for the farmer and

the Aerial Application Business. 
 

Response 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden for certain Operators based on comments

received.  For example, for-hire applicators who are not Decision-makers as defined in Appendix A of the permit are not required to

file a Notice of Intent. See response to Comment ID 210.001.001.  See response to Comment ID 180-cp.001.001 for discussion of

citizen lawsuits and regulatory actions.

 

Comment ID 935.001.003

Author Name: Dippel Donnie

Organization: Texas Vegetation Management Association (TVMA)

TVMA acknowledges the difficult task EPA faces in drafting a general permit for pesticide vplications "to or over,

including near, waters of the U.S." as a result of the 6 Courts of Appeals decision . We believe the implementation of

EPA's draft NPDES permit, as written, is most likely to trigger many costly consequences. NPDES permits could require

the hiring of IPM technicians, add burdensome planning, record keeping and reporting requirements of right-of-way

contractors who maintain miles of right-of-way. These record keeping and reporting requirements will expose right-of-

way applicators to "joint and several" legal jeopardy through citizen suits and agency regulatory actions. In Texas this

will place pesticide regulation and enforcement under two agencies, complicating the process and adding to the

financial burden to our state agencies. 
 

Response 

See responses to Comment IDs 330.1.001.002, 234.1.001.007, 180-cp.001.001,  279.1.001.004, and 218.001.002.

 

Comment ID 937.001.001

Author Name: Zander Kathleen

Organization: South Dakota Agri-Business Association (SDABA)

The draft permit will be enforced in several states and certain other areas, and forms a templatefor permit development

and-enforcement by at least 44 other state. SDABA believes the implementation of EPA's draft NPDES permit, as
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written, is most likely to trigger many costlyunintended consequences. For example, NPDES permit requirements may

require the hiring ofIPM technicians; delay timely pesticide applications; layer burdensome planning, recordkeeping and

reporting requirements on operators during the busiest time of the year;  and expose professional applicators and land

managers to unnecessary legal risks for citizen suits over potential paper work violations. The permit would link many

thousands of operators in a legalweb of performance, recordkeeping and reporting requirements. In South Dakota,

pesticideregulation and enforcement falls under the South Dakota Department of Agriculture and enforcement of CWA

falls under the South Dakota Department of Environment and Natural  Resources, complicating the process and adding

to the financial burden of state and local agencies, municipalities and operators.   
 

Response 

See responses to Comment IDs 330.1.001.002, 234.1.001.007, 180-cp.001.001, 279.1.001.004, and 218.001.002.
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ADMIN.1.1 - BURDEN OF IMPLEMENTING PGP

Comment ID 176.001.001

Author Name: Nagelmakers T.

Organization:  

We have just learned of the proposed new regulations for acquatic herbicides and are writing to voice our opposition to

it. A number of the new rules will be cost prohibitive for us. As it is, managing our pond to remain a healthy body of

water where organisms and wildlife thrive is an expense but the additional proposals such as notice of intent, site

mapping, pre and post treatment surveys, and providing proof that other non-chemical methods have been used or

tested prior to any herbicide applications would be beyond our means. We have already tested out the use of other

techniques to manage aquatic plant and algae infestations without the use of herbicides (we have aereation, tried

biological enzymes, and purchased grass carp) but these alone are insufficient.

 

The result of the proposed legislation would mean that we would be without the means to control the aquatic plants and

algae. The stagnant water condition which would result would be a breeding ground for mosquitoes. The heavy plant

and algae infestation would result in low oxygen levels that could cause fish kills and that would affect the food source

for the number of birds feeding at our pond. Our property would become unsightly and its value would decrease.

Owning a pond would be considered a detriment. 
 

Response 

The PGP is an NPDES general permit, not a regulation. 

 

EPA acknowledges the commenter’s opposition to the PGP.  However, as a result of the Sixth Circuit Court's decision on January 7,

2009 (National Cotton Council of America v. EPA, 553 F.3d 927), NPDES permits are required for point source discharges to

waters of the United States of biological pesticides and of chemical pesticides that leave a residue.  It is not EPA's intent to stop the

use of pesticide, make it more difficult for owners (Decision-makers) to maintain their property, or increase regulations on property

rights.  Rather, the NPDES permit is a vehicle that allows point source discharges of pesticide applications, provided that the permit

requirements are met.  Without this general permit, Operators that discharge into waters of the United States would have to obtain

coverage under individual NPDES permits in order to legally continue applying pesticides to waters of the United States.

Individual NPDES permits generally take longer to obtain and typically are more burdensome than general permits.

 

EPA believes the PGP has environmental benefits and will protect the environment.  EPA expects the requirements in the PGP to

minimize unnecessary point source discharges of pesticides to the aquatic environment via technology based effluent limitations

and administrative and monitoring requirements, with minimal burden to Operators.  Reduced discharges of these pesticides to

surface waters are associated with a variety of benefits. See response to Comment ID 330.1.001.002.

 

EPA notes that the PGP is available only to Operators in areas where EPA is the permitting authority.  See Appendix C of the

permit for areas covered under this general permit.  NPDES-authorized states are developing their own permit consistent with CWA
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statutory and regulatory requirements.

 

EPA acknowledges the commenter’s concern that the permit would make it more difficult for owners (Decision-makers) to

maintain their property including maintaining property values, sustaining recreational opportunities, maintaining flood control

capabilities, and protecting against unwanted and harmful vegetation and pests.  To address this concern, EPA has reduced the

burden of the PGP by clarifying in the final permit the type of entities (federal and state agencies; mosquito control districts or

similar pest control districts; irrigation and weed control districts or similar pest control districts; eligible discharges to Tier 3

waters; and other entities who exceed an annual treatment area threshold) who need to submit Notices of Intent and that are required

to meet the technology-based effluent limitations based on integrated pest management principles in Part 2.2 of the permit ("site

mapping, pre and post treatment surveys, and providing proof that other non-chemical methods have been used or tested prior to

any herbicide applications.")  EPA has also revised the annual treatment area threshold in the final permit; linking it to Decision-

makers.  Thus many Operators treating a small pond would not be required to evaluate pest management options.  See Part 1.2.3 of

the permit for the revised annual treatment area thresholds.  In addition, EPA has clarified the recordkeeping requirements to reduce

the paperwork burden to small entities.  EPA notes that there are no permit fees to apply for coverage under the PGP.

 

In the final permit, EPA has also reduced the paperwork burden to Applicators.  See response to Comment ID 210.001.001.

 

EPA has conducted an economic impact analysis to evaluate the costs associated with complying with the final permit. The analysis

shows the costs to permittees to be minimal.  See responses to Comment ID 234.1.001.007 and Comment ID 622.1.001.009

regarding reduction of burden to small businesses.  Additionally, the PGP does allow the use of pesticides.  Rather, the PGP

requires certain Operators to evaluate pest management options, and allows pesticide use if it is determined that a pesticide is the

preferred option.  Additionally, NPDES permits are not required for waterbodies that are not waters of the United States.

 

Comment ID 179.001.001

Author Name: Rich J.

Organization:  

This draft legislation is a travesty. As the owner of a small pond, I can not understand the rationale for these new

regulations. If these proposed regulations go into effect, it will lead to MORE growth of algae in lakes/ponds. Safe and

controlled herbicides are often the only effective method of control. The already high costs of maintaining ponds will go

out of sight, if not make it impossible. There will also be numerous ill side effects if this legislation goes into effect..

Ponds will become clogged with seaweed and will be unuseable for swimming and fishing. It will cause stagnant water

which will increase the breeding of mosquitos and hurt wildlife. Dirty ponds will reduce proterty values and become a

health hazzard. There will be many unsightly properties around the state. I would think that you would be making it as

easy as possible for those willing and interested in keeping their ponds clean while at the same time protecting the

environment. Why make is as hard as possible! I hope e-mails like this, and the others you recieve, will give you cause

to reconsider this unnessary action and look for more reasonable solutions. Government can`t continue to go wild! 
 

Response 
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The PGP is an NPDES general permit, not a legislation.  See response to Comment ID 176.001.001 for discussion of impacts to

pond owners.

 

 

Comment ID 186.001.001

Author Name: Greeniaus S.

Organization:  

I strongly oppose the proposed new regulations for Aquatic Herbicides for use in lakes and ponds for the following

reasons:

 

1. The new NPDES regulations will dramatically increase the cost of managing my pond due to the new monitoring and

threshold requirement measures. 
 

Response 

See response to Comment ID 176.001.001.

 

Comment ID 187.001.004

Author Name: Cochran Thomas

Organization: Lake Road Partners L.P.

(6) It must be proved that non-chemical means have been tried, and failed . That means raking out the heavy, wet

weeds. I've tried this over most of the 42 years we've been in our house, and it never works well, or for long. The weeds

and algae come only in the warmer months. I'm 73, with a pacemaker. Suppose I have a heart attack raking water

weeds in mid-summer. Have you considered that your rules will kill some people?

 

(7) Any citizen, if he feels the herbicide caused stress to any organism, can file a lawsuit. (Mosquito larvae are

organisms.) Applications of herbicide are a matter of record - what prevents a single class action suit naming every

pond herbicide user in the nation? (If found guilty, the fine is $37,500 per DAY; if jailed, six months MINIMUM.)

 

(8) What prevents a disaffected neighbor from filing such a suit? 
 

Response 

See response to Comment ID 176.001.001 for discussion of impacts to pond owners, and response to Comment ID 180-CP.001.001

for discussion of citizen lawsuits. 
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EPA notes that the permit does not require permittee to prove that non-chemical means have been tried and failed.  The permit

requires Decision-makers to evaluate all pest management options; considering impact to water quality, impact to non-target

organisms, feasibility, and cost effectiveness.  See response to Comment ID 281.1.001.005.

 

Comment ID 194-cp.001.003

Author Name: Ruby Terry

Organization: Tri-County Noxious Weed Control

This regulation will do nothing but break the food producers of this country and make food costs skyrocket, not to

mention create a market for FOREIGN producers who are not subjected to these rules. 
 

Response 

See response to Comment ID 234.1.001.007 for a discussion of costs and the potential for cost pass-through. EPA does not believe

the permit requirements will diminish crop production. See response to Comment ID 293.1.001.002.

 

Comment ID 204.1.001.002

Author Name: Rau Brian

Organization: Medina Flying Service

Most aerial applicators are small businesses who do not have the staff or clerical resources to do monitoring, develop

integrated pest management strategies or provide the record keeping that is required in the draft permit. These

responsibilities would be more appropriate for the customer who hires the aerial applicator. 
 

Response 

See response to Comment ID 210.001.001.

 

Comment ID 206-cp.001.002

Author Name: Roth David

Organization: Roth Aerial Spraying, Inc.

Our small family business does not have the resources to comply with the research and paperwork that would be

needed to carry out the requirements of this proposed act. If this action is taken, it will threaten our ability to remain in
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business and offer what has been a vital service for our customers and for food production that helps feed a hungry

world. Please make certain that the solution is not worse than the problem you are trying to fix. 
 

Response 

See response to Comment ID 210.001.001.

 

Comment ID 212.001.003

Author Name: Pinagel D.

Organization: Aquatic Control, Inc.

Most of my customer base are small to medium size lake associations and lake boards. Many of my pond customers

are homeowners associations or private citizens.

 

The hard working folks that make up my customer base will be most unhappy with any additional cost plus permitting

and notification requirement above what we are already doing here in Michigan! 
 

Response 

EPA notes that the PGP is only available to Operators in areas where EPA is the permitting authority.  See Appendix C of the

permit for areas covered under this permit.

 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden to Applicators based on comments

received.  See response to Comment ID 210.001.001.  See also responses to Comment ID 176.001.001 and Comment ID

234.1.001.007.

 

Comment ID 213.001.002

Author Name: Benser J.

Organization:  

I would like you to no a small company like mine could not afford to keep eight years of records, it could impact my

business. 
 

Response 

EPA acknowledges the commenter’s concerns about keeping eight years of records.  In the final permit, EPA reduced the amount of

records Applicators must keep during those eight years.  See Part 7 of the final permit.  Additionally, see response to Comment ID
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210.001.001 for a discussion of impacts to for-hire applicators, response to Comment ID 234.1.001.007 for a discussion of total

costs, and response to Comment ID 330.1.001.002 for discussion of cost burden reductions for recordkeeping.

 

Comment ID 219-cp.001.002

Author Name: Peterson Ken

Organization: Peterson Aerial Spraying

I am a sole owner/operator, and it seems that I would have to hire an army of people just to do the paperwork that this

law will involve. It would be cost prohibitive. It will be such a burden that I will be driven out of business (but then I feel

this is the real motive behind this law in the first place to get rid of all pesticide applicators). 
 

Response 

See response to Comment ID 210.001.001.

 

Comment ID 222.1.001.009

Author Name: Wolf Stanley

Organization: North Dakota Weed Control Association (NDWCA)

Nowhere in the draft is the issue of cost addressed. The districts are currently working on their budgets for FY2011.

With no known costs estimates how can we budget for permit application and compliance? The weed control districts

are public programs and work on limited funds. Many of the districts cannot adsorb additional costs, especially

unbudgeted and unfunded mandates. Any additional costs due to the permit and compliance will take away from our

noxious weed control efforts. Private and public landowners look to effective noxious weed control programs to protect

their property from invasive weeds. 
 

Response 

See responses to Comment ID 913.001.006 and Comment ID 330.1.001.002.

 

Comment ID 222.1.001.012

Author Name: Wolf Stanley

Organization: North Dakota Weed Control Association (NDWCA)

If all road rights of way will need a NPDES permit and a NOI, I feel that many of the weed control districts will alter their
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weed control programs. Unless there are clear descriptions and definitions regarding "control of financing" and "control

of decision" on the treatment area the successful landowners' assistance programs may be dropped. The unknown cost

of applying for the permit, writing up a NOI and subsequent monitoring of the applications sites may be more than what

the weed control districts can bear. 
 

Response 

See responses to Comment ID 913.001.006 and Comment ID 330.1.001.002. Only road rights of way where point source discharges

from the application of pesticides to waters of the United States will need to have NPDES permit coverage.

 

Comment ID 249.1.001.011

Author Name: Lewis Carol

Organization: Southeast Cass Water Resource District (WRD)

The unknown cost of applying for the permit, writing up a NOI and subsequent monitoring of the applications sites may

be more than the WRD can absorb. 
 

Response 

See responses to Comment ID 234.1.001.007, Comment ID 913.001.006, and Comment ID 330.1.001.002.

 

Comment ID 268.1.001.005

Author Name: Deschamps Timothy

Organization: Central Massachussetts Mosquito Control Project (CMMCP)

Significant mandates for reporting or monitoring would require the need for hiring of staff to insure compliance with

those requirements. We have been level funded going into our third year, and with the increased costs all around (fuel,

health, utilities, etc.) any additional costs not associated with the control of mosquitoes may require the reduction in

services to our member cities and towns. We have also had to absorb the full cost of our arbovirus testing because the

MDPH has also seen budget cuts and staff reductions. 
 

Response 

See response to Comment ID 234.1.001.007 for a discussion of potential cost impacts and employment implications. See also

response to Comment ID 330.1.001.002.
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Comment ID 269.1.001.005

Author Name: Stieren Terry

Organization: Minnesota Pesticide Information & Education

In addition, if applicators are required to perform all of the functions required of NOI filers, this would pose an

unreasonable burden on contract applicators in the state of Minnesota. The great majority of these applicators are small

businesses with less than 5 full-time employees. Keeping track of IPM plans, Pesticide Discharge Management Plans

and Annual Reports for what could amount to 25 or more customers would most certainly cause an unreasonable

economic and workload burden.  
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens and impacts to Applicators. In the final permit,

Applicators are not required to submit NOIs. See response to Comment ID 234.1.001.007 for a discussion of potential time and cost

impacts, and potential impacts on small entities, and see response to Comment ID 210.001.001 for a more detailed discussion of

impacts to Applicators.

 

Comment ID 270-cp.001.003

Author Name: Comment Public

Organization:  

It is also estimated to cost the business an additional $30,000 in additional labor costs for recordkeeping required to

comply with the terms of the permit annually. 
 

Response 

EPA acknowledges commenter’s concerns about recordkeeping requirements, and has reduced paperwork burdens in the final

permit. However, EPA cannot respond to commenter’s specific estimate of costs because there is insufficient detail provided. See

responses to Comment ID 234.1.001.007 and Comment ID 330.1.001.002. 

 

Comment ID 272-cp.001.002

Author Name: Sickerman Stephen

Organization: South Walton County (Florida) Mosquito Control District

Because of statutory requirements, I have already submitted an annual budget to DACS, but was not able to allocate
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any resources to comply with the NPDES PGP because those costs cannot yet be determined! I don't know what

additional rules I have to follow or records I have to maintain. 
 

Response 

For information on the specific requirements see the final permit, and see response to Comment ID 234.1.001.007 for discussion of

potential time and costs impacts.

 

Also, EPA notes that the pesticide general permit (PGP) applies only to point source discharges in states and territories where EPA

is the NPDES permitting authority. States with NPDES permitting authority, including Florida, are or will be developing separate

permits, and commenter should determine costs to comply by reviewing Florida’s permit.

 

Comment ID 287.1.001.001

Author Name: Spell, Jr. Lester

Organization: Mississippi Department of Agriculture and Commerce

Significant financial and staff resources will be required to develop permits, implement programs, monitor and enforce

permits, and educate applicators.  State departments of agriculture will play a significant role in many of these areas,

particularly related to applicator education and outreach, as well as monitoring and compliance.  This will be a

challenging task for state governments already facing significant fiscal challenges. State pesticide programs, which

have been chronically underfunded for a number of years, will find it difficult to maintain existing programs and meet the

requirements of these permits without additional funding.  To address this, we ask that EPA make a commitment to

ensure states are provided enough resources so that this permit does not become yet another unfunded federal

mandate.    
 

Response 

See response to Comment ID 218.001.002 for discussion of impacts to states.  See also response to Comment ID 234.1.001.007 for

a discussion of potential time and cost impacts.  Also, EPA notes that the Pesticide General Permit (PGP) applies only to point

source discharges in states and territories where EPA isthe NPDES permitting authority. States with NPDES permitting authority,

including Mississippi, are authorized to develop separate permits, and the commenter should review Mississippi's permit

requirements for cost estimates. 

 

EPA disagrees that the PGP is an unfunded mandate.  The Agency is developing the PGP in response to the Sixth Circuit Court

decision and the PGP itself does not mandate the requirement to obtain permit coverage.  

 

Comment ID 292.1.001.007

Author Name: Lewis Trent
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Organization: PondMedics Incorporated, North Texas Hydrologists, Incorporated

The time and money I have spent attending the Albuquerque and D.C. public meetings, reading and reviewing the draft

permit and fact sheet two times each in their entirety, visiting with other members of my industry, drafting comments

and submitting this document to you - I could have treated, single handedly in an airboat, over 500 surface acres of

invasive aquatic vegetation with EPA-registered aquatic herbicides. In total, I estimate this process of educating myself

on the permit, attending meetings and drafting comments to consume about 80 total hours of my work schedule within

the last 6 weeks. This equates to approximately $40,000 worth of gross revenue to my company. If this money lost is

only a part of participating in a permit that is not in effect yet - I'm fearful of the amount of revenue we will lose when

having to conform to this new layer of regulation called the NPDES PGP. 
 

Response 

EPA has conducted an economic impact analysis to evaluate the potential costs associated with complying with the final permit.

See response to Comment ID 234.1.001.007.

 

Comment ID 299.1.001.001

Author Name: Kaufman Leslie

Organization: Kansas Cooperative Council (KCC)

The KCC advocates for regulatory systems based on sound scientific standards, with requirements that are capable of

being implemented practically and are economically viable for producers and agribusinesses. The proposals set forth by

EPA in the June 4, 2010 Federal Register Notice for comments on a draft National Pollutant Discharge Elimination

System (NPDES) pesticide general permit (PGP) for point source discharges to waters of the US from application of

pesticides raise some questions and some concerns for our members. Even in jurisdictions where EPA has delegated

NPDES permitting authority, we believe the general permit will become a model that is essentially treated as "guidance"

on permitting issues and will thus be influential in all states.

 

We believe implementing the draft NPDES permit, as proposed, will result in increased costs and increased burdens on

agribusiness and agricultural producer, despite assertion that no anticipated adverse economic impacts are expected

on applicators and decision makers. Additionally, the increased burdens are placed on agribusiness at some of their

busiest times of the year. The draft permit also exposes agribusiness applicators and those managing lands to

unnecessary risk of legal action from a citizen suit, possibly even for something as minimal as a potential paper work

violation. That causes our members great concern. 
 

Response 

See response to Comment ID 315.1.001.021 for discussion of states using the PGP to develop their permit.  See response to

Comment ID 234.1.001.007 for a discussion of potential time and cost impacts and response to Comment ID 180-cp.001.001 for

discussion of citizen lawsuits and regulatory actions.
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Comment ID 304.001.002

Author Name: Reed D.

Organization:  

My business is highly weather dependent and such a permit system would make it cost prohibitive to continue to

operate. You must change the criteria outlined so that it is realistic and affordable for both applicators and customers. 
 

Response 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden to Applicators based on comments

received.  See response to Comment ID 210.001.001.

 

EPA has conducted an economic impact analysis to evaluate the potential costs associated with complying with the final permit.

The analysis shows minimal burden to Applicators as result of this permit.  See response to Comment ID 234.1.001.007.

 

Comment ID 313-cp.001.002

Author Name: Christie Dennis

Organization: Estes, Incorporated

i oppose the additional layering of decision makers not closely related to the project. Pesticide products are applid by

licensed applicators who operate under the laws set forth by FIFRA and administered by the USEPA. The permitting

process which will add more parties to the process is an unnecessary expense and a burden to Federal/State agencies

already under budgetary restraints. Can this really help the process if not properly funded, trained, equipped and

staffed? 
 

Response 

EPA notes that Decision-makers are defined in the PGP as any entity with control over the decision to perform pesticide

applications including the ability to modify those decisions that result in a point source discharge of pesticide applications to waters

of the United States.  EPA believes they are closely related to their pest management projects and should be required to minimize

discharges from application of pesticides.  

 

Comment ID 333.1.001.004

Author Name: Kington Becky
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Organization: Montana Weed Control Association (MWCA)

In Montana we have over 7,000 licensed private applicators and those individuals are licensed specifically to use

restricted herbicides, there are literally thousands of other private landowners who use herbicides in Montana that are

not restricted; how will Montana DEQ even begin to address the sheer numbers of permits that will be mandated by

EPA? 
 

Response 

EPA has developed a general permit (PGP) in part to reduce associated administrative burden with permit applications.  A general

permit provides for easier permit coverage and does not require public notice for each Notice of Intent because the general permit

goes through public notice only once.  Authorized states can also use a general permit to reduce the administrative burden of

permitting if the state has general permitting authority.  

 

Comment ID 333.1.001.005

Author Name: Kington Becky

Organization: Montana Weed Control Association (MWCA)

We are told by Montana DEQ personnel that Montana will not have the capability to complete review and approval of

permits online. This means all work with have to be done by mail or fax. We have serious concerns over the staffing

needed to accomplish the numbers of permits that will be required and to complete the approval process in a timely

fashion. We have a short season to work with when it comes to herbicide treatment; turn-around-time on approval does

not look to be promising in Montana. 
 

Response 

See response to Comment ID 333.1.001.004.  See also response to Comment ID 330.1.001.002 for discussion of the permitting

process for the Pesticide General Permit.  

 

Comment ID 333.1.001.010

Author Name: Kington Becky

Organization: Montana Weed Control Association (MWCA)

The twenty acre threshold suggestion would require virtually all weed managers from private to county level, to apply for

permits. Again, in Montana we are talking over 10,000 permits, a conservative estimate, and a number we do not

believe our DEQ will be able to handle in an expedited fashion. 
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Response 

See response to Comment ID 333.1.001.004.  EPA notes that in the final permit, there are no longer annual treatment area threshold

values for the following entities: 1) federal and states agencies with a responsibility to control weeds or algae, and 2) irrigation and

weed control districts, or similar pest control districts.  Annual treatment area threshold values for other entities conducting weeds

or algae control is now either more than 20 linear miles or more than 80 acres of water (i.e., surface area) during a calendar year.   

 

Comment ID 341-cp.001.001

Author Name: Anonymous Anonymous

Organization:  

Economic burden for small business. 
 

Response 

See response to Comment ID 234.1.001.007 for a discussion of costs and impacts to small entities.

 

Comment ID 379.1.001.028

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

EPA says in the Federal Register Notice that it has apparently come to such a conclusion of "minimal economic costs"

(for aquatic pesticide users soon having to work under these new types of NPDES permits) based upon an economic

impact analysis that the agency has now performed, and that's also now part of the administrative record for this permit.

 In looking at this economic analysis, it's not very convincing or apparent that in any quantitative sense EPA was able to

get a very good handle on this. However, considering myriad challenges and complications in trying to address some

quite complicated economic matters that are involved here, this outcome is not surprising -- we can't fault EPA's efforts

in trying to do this, but we must caution that the results aren't very meaningful.  In regard to the costs of Technology-

based Effluent Limitations (TBELs), EPA has quite reasonably taken an assessment approach of first trying to

determine what might be the costs to aquatic pesticide users for their current control practices, and then what might be

incremental costs in then adopting any Integrated Pest Management (IPM)-related Best Management Practices (BMPs)

desirable or necessary to employ, but not yet being implemented by an aquatic pesticide user.  Qualitatively this seems

like a logical approach, but accurate quantification of current or base costs and then whatever the new incremental

costs might be is quite difficult to do.  Likewise there are similar problems with trying to address any incremental

administrative or monitoring costs that'll be associated with permit compliance.  

 

The Delaware Mosquito Control Section in reviewing all that working under the proposed general NPDES permit might

entail, provides the following incremental cost projection relative to its statewide control program.  This cost projection
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assumes that the performance requirements or permit compliance conditions when the final general NPDES permit is

issued by EPA will remain the same as currently portrayed in the draft general permit, and certainly not be more or very

much different than what's presently shown.  As such for one important aspect, there should then be as the draft permit

indicates no need for any ambient water quality monitoring, which would have possibly turned out to be a huge expense

that's now wisely and justifiably avoided. And since the Mosquito Control Section is already practicing IPM and adhering

to many BMPs, we don't see much incremental costs for our addressing or satisfying either TBEL or WQBEL

requirements - i.e. we're already doing this!  However, where we see some significant new costs involves myriad

administrative or managerial aspects for permit performance and compliance, in terms of things like requesting or

seeking permits (e.g. filing NOIs to work under general permits, or requesting individual NPDES permits), plan

development or upkeep (e.g. for the PDMP and all its component sub-plans, including things like equipment

maintenance/upkeep procedures or spill prevention/response actions), adverse incident reporting and corrective action

tracking, record-keeping, and annual reporting.  There could also still be some incremental costs courtesy of new site

monitoring requirements or activities that have nothing to do with ambient water quality monitoring. And while it's true

that a lot of the administrative or managerial aspects of what'll be involved here are already occurring in various manner

(i.e. a lot of "book keeping" or "paper shuffling" is already happening in association with our ongoing operations), much

of this will now have to be re¬packaged or re-configured to meet new formats or deliverables having a range of new due

dates.  [In the case of aquatic herbicide applications by our Fisheries Section, which are funded by Federal Aid in

Fisheries Restoration support and already require an annual report, this means that a second annual report using a

different format will have to be completed via e-NOI online.]  All of this new administrative or managerial activity will

probably also involve some significant time for Mosquito Control staff in their having to interact with regulatory agencies,

in this case primarily with DWR personnel either for general permit matters or for individual NPDES permits; and

possibly with federal agencies too, such as the U.S. Fish and Wildlife Service (USFWS) for mosquito control activities

on Delaware's two federal National Wildlife Refuges, since the State of Delaware for some reason does not have Clean

Water Act delegation authority for federal facilities in our state; and hence in addition to the DWR's general NPDES

permit, Mosquito Control might also have to work under an NOI involving the EPA's general NPDES permit that the

USFWS (or Mosquito Control) might then have to file with EPA (this concern over our possibly having to function under

2 types of general NPDES permits to run our statewide mosquito control program is revisited in more detail in a later

section of our comments). We now also see potential for possibly not insignificant, time-consuming interactions with the

public in our soon having to work under NPDES permitting, especially possibly involving citizen activists or

environmental NGOs interacting (or interfering) with us as previously described above.

 

The Mosquito Control Section feels that what might be needed here at a minimum in order for our program to address

the incremental costs that'll now be associated with new administrative or managerial tasks in our having to work under

NPDES permitting, and whereby admittedly at present this is but a pretty subjective or "gut feel" projection and could

only be better refined with passage of time after our actually working under NPDES permitting, will be the dedication or

assignment of a full-time employee for about 50% of his/her time just to NPDES permit performance and compliance

(i.e. amounting here to a 0.5 FTE solely for permit performance and compliance).  In the State of Delaware's personnel

system, this might then involve a mid-level Mosquito Control Environmental Scientist making in salary and fringe

benefits about $60,000/yr, such that spending half of his/her time on NPDES permitting would then represent a cost to

the State of about $30,000/yr.  Unfortunately given Delaware's very tight state budget, along with a major push to

reduce the size of our State employee workforce, we do not see being given a new 0.5 FTE for such purpose, and as

such in order to still comply with the new regulations to come, we would then seemingly have to divert one of our

current full-time Environmental Scientists averaging up to half of his/her work-day throughout the year to now focus

upon NPDES permit performance and compliance, doing such at expense of Mosquito Control's core functions and
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mission.  And given that we're already quite short-staffed in terms of just fulfilling our core functions and mission

(focused upon protecting or relieving the public from mosquito-caused problems), this would be a programmatic

diversion that we simply couldn't afford or accommodate.  [Similar programmatic diversion problems will now also

confront our Wildlife and Fisheries Sections' uses of aquatic pesticides.]  As such, then what? And if we ever were to be

newly assigned a 0.5 FTE to our Mosquito Control program, we could think of many more beneficial ways to put this

person to work for benefit of the State and our citizens than his/her doing a lot of "book keeping" and "paper shuffling"

for NPDES permit compliance purposes.     

  

In regard to the DFW Wildlife Section's Phragmites control program, the coordinator of this program is responsible for

all administration and field operations, and is essentially the only employee assigned to the program. Since there are no

other Wildlife employees to shift permit compliance duties to, and there is essentially no chance of hiring new State

employees, the added time involved here will be shifted to the coordinator. A conservative estimate would be an

increased workload of about 60 days more for the coordinator, due to requirements of submitting the NOI, PDMP

development and upkeep, record-keeping, reporting, surveillance and monitoring. With salary and overhead for this

employee, this will entail an approximate $23,000 increase in staff time and costs for this program. The problem for the

Wildlife Section is that this employee is also involved with federal grants related to the Section's private lands

stewardship program (Private Lands Initiative), and the state general fund salary for this employee provides

state match money at a 3:1 federal to state match ratio. Shifting this employee's time off these federal grant duties will

result in a loss of close to $69,000 in federal match money. This equates to an impact to the Wildlife Section of $92,000

per year, which is certainly not insignificant in today's tight economic times. The surveillance and monitoring

requirements of the proposed general permit also have potential of significantly increasing how much money is spent on

the program. The Phragmites treated by this program grows in wetlands that are for the most part inaccessible by foot.

Any additional permit-driven surveillance and monitoring would have to be done by helicopter, and the 2010 State of

Delaware contract price for helicopter airtime is $1085 per hour. With anywhere from 150-200 spray sites (marsh tracts)

that the Section can potentially spray in a year, flying all of these on a statewide basis in possible association with new

permit-driven needs could be extremely costly. Easily $20,000-$30,000 could be spent upon such additional inspection

and monitoring, depending upon the level of documentation required by regulatory personnel. Our Phragmites control

budget has been cut by about $111,000 the last two years, and an increase of $20,000-$30,000 for new inspection or

monitoring needs would be devastating to the program. The DFW's Phragmites control cost-share program for private

landowners has been in existence since 1986, and we have provided valuable service to hundreds of landowners. At

the very least with the increase in staff time now looming in our having to work under a NPDES permit, and with

potential for the cost of doing business increasing dramatically, along with some possible problems arising relative to

timing for obtaining permits relative to our biological spray window, the Wildlife Section anticipates a reduction in

services for the public we serve.

 

In light of this highly likely outcome for some considerable new costs for aquatic pesticide users, which as a corollary

might then often result in some counter-productive, programmatic cannibalization of existing operational resources

stemming from this new permitting program, it seems reasonable for EPA to then somehow newly provide substantive

federal funding going directly to aquatic pesticide users, especially for aquatic pesticide applications undertaken by

state, county or municipal public agencies, in order to help meet a pesticide user's new regulatory compliance costs. If

not, then EPA is creating yet another unfunded federal mandate for state, county or municipal governments to

somehow have to bear.

 

We would also hope and recommend that any annual or periodic administrative costs or fees to be imposed by EPA or
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a state water resources regulatory agency (SWRRA), in their having to issue or enforce NPDES permits associated with

aquatic pesticide use, would be fully waived (i.e. there'd be no charges) to state, county or municipal agencies that have

to employ aquatic pesticides in carrying out their core functions and mission. But we realize that in Delaware this would

have to be something for the DFW to work out with our DWR regulatory colleagues.

 
 

Response 

EPA appreciates the information on burden provided by commenter and acknowledges the commenter’s concerns about the

financial implications of the permit for state agencies. EPA has developed a general permit (PGP) in part to reduce administrative

burden from that of individual NPDES permits.  Authorized states can also use a general permit to reduce the administrative burden

of permitting if the state has general permitting authority.  Generally, the administrative costs associated with an NPDES general

permit are less than an individual NPDES permit.

 

In the final permit, EPA has reduced the administrative burdens in response to comments received.  See response to Comment ID

234.1.001.007 for discussion of cost associated with complying with the final PGP.  EPA notes that there are no fees associated

with issuing or enforcing the PGP.

 

EPA has considered the costs of the permit as they pertain to federal facilities, over which EPA retains permitting authority. For a

more detailed discussion of these costs, see the Economic Analysis of the Pesticide General Permit (PGP) for Point Source

Discharges from the Application of Pesticides.

 

Comment ID 379.1.001.057

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

2) Financial costs for regulatory compliance. 

 

We have considerable concern for what the financial costs might become in our now having to work under NPDES

permits, whether administrative or otherwise for any entity needing to file a NOI and then having to comply with all the

general permit's conditions and requirements.  We don't see any additional money coming our way to help offset what

could be significant new regulatory costs, especially given today's tight budgets for many state agencies.  As such, we'll

then have to meet any such new regulatory costs via somehow diverting or reallocating portions of our existing limited

operational resources including limited staff, which will then come at expense of our core functions and mission.  

 

As such, we feel that it will be incumbent upon EPA to provide federal funding not only to state regulatory agencies that

might now be newly charged with having to develop and implement this new regulatory program, but also directly to the

aquatic pesticide users themselves who will become the regulated community, especially when dealing with public

agencies at state, county or municipal levels that have to use aquatic pesticides.  If not, then EPA is foisting yet another

unfunded federal mandate on state, county or municipal governments. And since we also don't feel that working under
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this new regulatory overlay will yield much in the way of any environmental improvements, in all this not being a very

good return-on-investment, this becomes all the more reason to keep any permit-associated costs or burdens as low as

possible.  

 
 

Response 

EPA disagrees the PGP is an unfunded mandate.  The Agency is developing the PGP in response to the Sixth Circuit Court decision

and in fact, the PGP itself does not mandate the requirement to obtain permit coverage.  The PGP provides a tool for complying

with the Court's decision.  In addition, EPA does not agree that the PGP will not yield environmental benefits. EPA expects the

requirements in the PGP to minimize unnecessary point source discharges of pesticides to aquatic environments in states where it

has permitting authority, with minimal burden to Applicators and Decision-makers. Reduced discharges of these pesticides to

surface waters are associated with a variety of benefits. See response to Comment ID 330.1.001.002.

 

Comment ID 383.1.001.007

Author Name: Minton Linda

Organization: Florida Agricultural Aviation Association (FAAA)

The prospect of having to comply with NPDES permits for pesticide applications that will or may result in a discharge

into a water of the U.S. is an unbearable regulatory challenge for FAAA members. In its current form, the NPDES draft

is a real threat to their ability to continue their operations. It is our hope that our comments will help you to realize the

severe impact the NPDES would have on the future of Florida's aerial application businesses as well as the livelihood of

our nation's agriculture, forestry and public health system. 
 

Response 

See response to Comment ID 234.1.001.007 for a discussion of potential time and cost impacts, impacts on small entities, and the

potential for cost pass-through. Based on comments received, EPA has reduced burden to Applicators.  See response to Comment

ID 210.001.001 for discussion of Applicators’ requirements.

 

EPA notes that the pesticide general permit (PGP) applies only to point source discharges in states and territories where EPA is the

NPDES permitting authority. States with NPDES permitting authority, including Florida, are or will be developing separate permits.

 

Comment ID 388.1.001.002

Author Name: Corra John

Organization: Wyoming Department of Environmental Quality (DEQ) and Wyoming Department of Agriculture (WDA)
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Fiscal review of the implementation of the is stated that economic impact will be minimal. We do not concur with this

finding as estimates for Wyoming have been determined to be significant and burdensome on behalf of the

administrative agencies and industry. 

 

A rough estimate of the administrative costs for the Wyoming DEQ to administer a similar permit in Wyoming is about

$250,000/year. This estimate would only be near valid if many of the unmanageable aspects (e.g. requiring individual

permits on tier 3 waters) of the federal permit are removed. 

 

The WDA estimates indicate: 1) That the administrative start-up cost will be $1,000.00 per Wyoming licensed

operators/applicator to complete the PGP, submission of the Notice of Intent (NOI), and for annual reporting. 2) Over

the 5-year term of the permit, the administrative costs by affected licensed applicators is projected to be $7,065,240.00

(1,941 applicators holding permits). 
 

Response 

In the final PGP, Applicators are not required to submit to NOIs or file annual reports.  See response to Comment ID 234.1.001.007

for a discussion of potential time and cost impacts. In addition, based on public comment, the final PGP does include coverage of

Tier 3 waters for the purposes of restoring or maintaining water quality or to protect public health in a manner that either does not

degrade water quality or only degrades water quality on a short-term or temporary basis (see Part 1.1.2.2 of the permit).

 

Comment ID 392.1.001.004

Author Name: Pham Quang

Organization: Oklahoma Department of Agriculture Food and Forestry (ODAFF)

EPA should make commitment to ensure that State is provided adequate resources to carry out this pesticide permitting

program, both administration and compliance/ enforcement functions. 
 

Response 

EPA has developed a general permit (PGP) in part to reduce associated administrative burden to that of individual NPDES permits.

Authorized states can also use a general permit to reduce the administrative burden of permitting if the state has general permitting

authority.  Generally, the administrative costs associated with an NPDES general permit are less than an individual NPDES permit.

 

Comment ID 393.1.001.001

Author Name: Corey Fred

Organization: Tribal Pesticide Program Council (TPPC)
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While the TPPC appreciates the circumstances necessitating the EPA to develop a General Permit, our Council is still

concerned about the time and cost of its implementation.

 

To assure compliance with the General Permit, applicators in Indian country will be forced to incur additional time and

costs to address such matters as the implication of pesticide applications on endangered and threatened species.

Without sufficient resources available to address these matters, applicators will likely have to enlist outside experts at a

substantial cost, thereby necessitating them to operate at a lesser profit or even a loss, or force them to pass on the

cost to consumers. Neither option, however, is preferable and creates the risk of running some applicators out of

business, something that many reservations in Indian country can ill afford due to the limited economic opportunities

otherwise available to them.

 

Implementation of the General Permit in Indian country could also become more costly for applicators who exceed or

expect to exceed the thresholds outlined by the EPA for controls concerning mosquito and other flying insects, aquatic

weed and algae, aquatic nuisance animals, or forest canopy pests. Under such circumstances, applicators would be

required to spend additional time and money to submit a Notice of Intent, develop and implement a Pesticide Discharge

Management Plan, and complete records and annual reports. Hence, the price tag of doing business in Indian country

for applicators could climb even higher. 
 

Response 

EPA has conducted an economic analysis of the final PGP, including with regard to impacts in Indian Country. See response to

Comment ID 234.1.001.007 for a discussion of potential time and cost impacts, impacts on small entities, and the potential need to

hire additional employees. See also response to Comment ID 210.001.001 and the ESA essay.  

 

Comment ID 393.1.001.003

Author Name: Corey Fred

Organization: Tribal Pesticide Program Council (TPPC)

The time and cost associated with implementation of and compliance with the General Permit could increase even

further if litigation is forthcoming. Although it is hard to anticipate the number and type of such lawsuits, that matters

concerning pesticide applications, recordkeeping and reports could be fair game. While EPA has unlikely factored

litigation into the cost and time associated with the Permit, the possibility that such lawsuits could occur against

applicators and regulators in Indian country is still of concern to our Council and its members. 
 

Response 

See response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits and regulatory actions.

 

Comment ID 396-cp.001.003
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Author Name: Moore Dennis

Organization: Pasco County Mosquito Control District (PCMCD)

Our small full time staff of 25 individuals will be placed with a huge burden once these permits are implemented. The

pesticide general permit will add to the record keeping and report demands of our field inspectors, add significant legal

exposure to our small operations and potentially alter compliance under FIFRA. Our current duties will be greatly

impacted by these additional demands. 
 

Response 

See response to Comment ID 234.1.001.007 for a discussion of potential time and cost impacts, see response to Comment ID 180-

cp.001.001 for discussion of citizen lawsuits and regulatory actions, and response to Comment ID 218.001.002 for discussion of

redundancy with other regulations including FIFRA.  It is important to note that the PGP does not change the fact that pesticide

Applicators must continue to comply with all applicable FIFRA requirements.

 

Comment ID 399.1.001.005

Author Name: Adam Michael

Organization: Chicago Wilderness (CW)

There is concern that the paperwork associated with the permit will be too burdensome for smaller organizations. This

could have the unintended consequence of decreasing the level of control for many of our problematic invasive species. 
 

Response 

Based on comment received, EPA has reduced paperwork burden to small entities (Applicators and Decision-makers).  See

response to Comment ID 234.1.001.007. 

 

 

Comment ID 402.1.001.003

Author Name: Godron J.

Organization:  

My clients are primarily commercial office developments, homeowners associations, and private citizens. As they are

responsible for paying for the applications that I may make on their behalf, usually they finally make the decision to

have me apply at the latest possible action threshold. Any and all alternatives have usually been considered and/or

attempted before chemicals are used. They are not going to be appreciative of increased bureaucratic regulation of
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personal property rights! The biggest impacts that I see in this rule include substantial increases in costs, a lack of

additional benefits to public health or environment, and possible delays in treatment. Retention of and liability for 8

years' worth of record keeping is a great concern, especially the liability aspect factors. I am also concerned by the

requirement for annual reporting that includes my client list and other details containing confidential business

information. 
 

Response 

EPA notes that the PGP is an NPDES permit, not a regulation. EPA does not agree that it will increase regulation of personal

property rights.  See response to Comment ID 176.001.001 for discussion of property value impacts and response to Comment ID

210.001.001 for discussion of the requirements in the final permit for for-hire applicators.

 

EPA acknowledges commenter’s concerns about recordkeeping and administrative requirements that include confidential business

information.  Operators can claim confidentiality on most information submitted to EPA where the Operator so desires. If Decision-

makers want to claim any information as confidential business information, they must follow the applicable regulations at 40 CFR

122.7.  In the final permit, Applicators are not required to submit annual reports, and the recordkeeping requirements for

Applicators have been reduced in response to comments.

 

See response to Comment ID 234.1.001.007 for a more detailed discussion on the costs of complying with this permit, and response

to Comment ID 180-cp.001.001 for discussion of legal liability.

 

Comment ID 404-cp.001.001

Author Name: Cope R.

Organization:  

As written, the proposed EPA regs requiring NPDES permits for pesticide application are crippling to local government

and to individuals who are merely trying to do good things. Our noxious weed control program will be severely

hampered, due to the simple fact that in arid areas such as ours, invasive weeds grow primarily in these types of areas,

where water is more readily available. Further, mosquito abatement districts do much work to try to lessen the effect of

West Nile virus in these places, and this kind of impediment can very well lead to a decrease in public health activity. 
 

Response 

See response to Comment ID 330.1.001.002. EPA has developed this permit in a way such that public health is not adversely

affected.  The permit does not prevent an Operator from using pesticides, but rather, provides a legal mechanism for Operators to

use pesticides where the applications result in point source discharges to waters of the United States.

 

Comment ID 405.001.003
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Author Name: Overton Todd

Organization: Overton Fisheries, Inc.

We mainly deal with water bodies of 300 acres or less. We treat about 50 surface acres of private lakes and ponds

each year. Our larger scale jobs like 10 acres plus are normally combating nuisance EXOTIC species like water

hyacinth, alligator weed, and Eurasian water milfoil. If you get the time please check out this website where you can

ready about these nuisance species: aquaplant.tamu.edu. Most importantly, read about how fast these plants can grow

and about how invasive they have been in our state of Texas and how important it is to be quick in response and

efficient with a control program. Additional permitting will waste the time and money of private industry professionals.

Our time is best spent controlling the spread of giant salvinia and water hyacinth.

 

We currently operate 3 boats for herbicide application, each are 16' boats equipped with electrical or gas powered spray

equipment and 25-50 gallon spray capacity. We carry hand held gps units on a regular basis. We keep records with the

TDA.

 

Our main customer base consists of private lake and pond owners. As industry professionals it is our job to help our

customers decide when herbicide application is necessary, make them aware of all options, and to be responsible for

the use of all products and practices.

 

More permitting and record keeping requirements add significant time and equally as much cost to my business. Are we

supposed to soak up this cost or are we supposed to pass this on to our clientele? Also, must I mention that request of

a client list is confidential business information! 
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens and impacts to small businesses, and agrees that timely

application is an integral component of any pest management measures involving pesticides. It is not EPA’s intent to stop the use of

chemical pesticides, or adversely affect applicators’ ability to treat pests, including exotic species, that threaten the economy and

public health. In the final permit, EPA has clarified the requirements and reduced the paperwork burden to Applicators based on

comments received. See response to Comment ID 234.1.001.007 for a more detailed discussion of potential time and cost impacts

and the potential for cost pass-through, and response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators.

EPA notes that the final PGP does not require Applicators to submit annual reports nor client list.  See also response to Comment

ID 330.1.001.002 for a response to concerns regarding recordkeeping requirements.

 

Comment ID 409.1.001.002

Author Name: Corey Fred

Organization: Tribal Pesticide Program Council (TPPC)

Also impacted by implementation of the General Permit are those tasked with enforcing its compliance and additionally
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expected to educate applicators about this Permit, namely Indian tribes and the EPA which are already in short supply

of the resources that they need to carry out their existing day-to-day responsibilities. Unfortunately, the track record of

the federal government to provide tribes and the Agency with the requisite resources to implement rules and regulations

in Indian country, such as the Federal Air Rules on Reservations, is poor, thereby making the TPPC to believe that

similar resources will not be forthcoming for enforcing compliance of the General Permit. This is further confirmed by

the President and Congress speaking out recently and indicating that the federal government must cut back its

spending during today's fiscally challenging times, meaning that agencies like the EPA and the tribes for which it serves

could see a further reduction in resources.

 

Regarding resources, the TPPC is uncertain as to who within an Indian tribe will assume enforcement responsibilities.

While our Council understands that the EPA or tribal personnel tasked with oversight of the NPDES program on a

tribe's land will play an important role in enforcing compliance of the General Permit, we are uncertain as to the role of

tribal pesticide personnel. If they are to devote additional resources for overseeing some portion of point discharges as

a result of one of the four activities covered by the General Permit, this is something important to consider in properly

discerning the time and cost associated with implementation of the Permit. 
 

Response 

The PGP is an NPDES general permit.  It does not change the existing enforcement and permitting structure under the NPDES

program.  

 

Comment ID 418.1.001.001

Author Name: Kennedy Keith

Organization: Wyoming Ag-Business Association (WABA)

The draft permit will be enforced in several states and certain other areas, including the Wind River Reservation, and

forms a template for permit development and enforcement by at least 44 other states, including WY0P'"rg. It is the

Agency's preliminary response to the 6th Circuit Court of Appeal's decision [FN 1] February, 2009. The Court's decision

marks a pre-emption-of the Federal Insecticide, Fungicide and Rodenticide Act [FN 2] (FIFRA) by the CleanWater Act

[FN 3] (CWA) for the first time in the history of either statute. Despite USEPA's contention of no anticipated adverse

economic impacts [FN 4] applicators and decision makers ("operators"), we believe the implementation of USEPA's

draft NPDES permit, as written, is most likely to trigger many costly unintended consequences. For example, NPDES

permit requirements may require the hiring of Integrated Pest Management technicians; delay timely pesticide

applications; layer burdensome planning, recordkeeping and reporting requirements on operators during the busiest

time of the year; and expose professional applicators and land managers to unnecessary legal risks for citizen suits

over potential paper work violations. The permit would link many thousands of operators in a legal web of performance,

recordkeeping and reporting requirements that will expose them to "joint and several" legal jeopardy through citizen

suits and agency regulatory actions. In many states, pesticide regulation and enforcement may now fall under two

agencies, complicating the process and adding to the financial burden of state and local agencies, municipalities and

operators. 
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[FN 1] National Cotton Council of America v. USEPA, 553 F.3d 927 (6th Cir., 2009)

[FN 2] Federal Insecticide, Fungicide and Rodenticide Act. Pub . L No. 92-516. 86 Stat. 973. 1972

[FN 3] Clean Water Act, 33 U.S.c. 1251 et seq.• 1972

[FN 4] 75 Fed Reg 107, 31784 June 4, 2010 
 

Response 

See responses to Comment ID 330.1.001.002, Comment ID 279.1.001.004, Comment ID 180-cp.001.001, and Comment ID

218.001.002.

 

Comment ID 423.1.001.002

Author Name: Hornby Jonathan

Organization: Lee County Mosquito Control District (LCMCD)

There would be an extreme economic burden placed on NOI mosquito control operators related to the identification and

survey of endangered species and their habitats. 
 

Response 

See response to Comment ID 234.1.001.007.  See also the ESA essay.

 

Comment ID 424.1.001.019

Author Name: Hensley Steven

Organization: USA Rice Federation

EPA has significantly underestimated the burden associated with compliance with the Draft Permit. Specifically, EPA

generally assumes the incremental costs (above FIFRA compliance costs) for meeting the Draft Permit requirements

will be minimal. For example, the Economic Analysis assumes minimal costs for entities that do not meet the treatment

area threshold, such as farmers. Economic Analysis at 42. 

 

However, the Draft Permit imposes obligations on entities whether or not they are required to submit an NOI, including

sections 2.0 (technology-based effluent limitations), 2.1 (minimize pesticide discharges to waters of the United States),

3.0 (water quality based effluent limitations), 4.0 (site monitoring), 6.0 (corrective action), and 7.0 (recordkeeping). For

example, the Draft Permit requires all entities to "monitor the amount of pesticide applied to ensure that you are using

the lowest amount to effectively control the pest." Draft Permit at 4.1. The Draft Permit also requires "spot checks in the

areas to and around where pesticides are applied for possible and observable adverse incidents." Draft Permit at 4.2. In

the Economic Analysis, EPA assumes that compliance with these two permit conditions will take only one hour a year at

a cost of $51 an hour. The Draft Permit also requires all entities to keep records "sufficient to demonstrate your
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compliance with the conditions of this permit." Draft Permit at 7.0. In the Economic Analysis, EPA assumes persons not

submitting an NOI will spend 2 hours a year on record-keeping, at a cost of $41 an hour. 

 

USA Rice believes these estimates are very low, given the fact that the permit conditions are written in absolute terms

(i.e., "precise quantity of pesticide needed to achieve the greatest efficacy"), the actions required of the operator are

unclear, and the burden of demonstrating compliance appears to be on the operator. For example, while only entities

that must submit an NOI are required to keep a record of the quantity of pesticide applied (section 7.2), all operators

must monitor the amount of pesticide applied to ensure the lowest effective amount (section 4.1), and keep records to

demonstrate compliance (section 7.0). Thus, the record-keeping requirements will be very burdensome whether or not

an NOI is required. To avoid creating undue burden on small entities, USA Rice recommends that EPA remove

administrative, monitoring, and other record-keeping requirements for entities that do not need to submit an NOI. 
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens and impacts to small businesses. In the final permit,

EPA has clarified the requirements and reduced the paperwork burden to Applicators and small Decision-makers based on

comments received. The PGP is an NPDES permit and must include technology-based and water-quality based effluent limitations,

and monitoring and reporting requirements.  

 

See response to Comment ID 234.1.001.007 for a discussion of potential time and cost impacts, and potential impacts on small

entities, and see response to Comment ID 210.001.001 for a more detailed discussion of impacts to Applicators.  See response to

Comment ID 293.1.001.002 for discussion of impacts to growers.  See response to Comment ID 330.1.001.002 for discussion of

reduction of reporting and recordkeeping requirements.

 

Comment ID 425.001.002

Author Name: Van Buren Mike

Organization: Cavanaugh Lake Association, Michigan (MI)

I can only imagine how cumbersome and unwieldy this process will become once the federal government has a role in

this process. In particular watching the ineffective federal response to the Asian carp crisis doesn't instill any confidence

in our federal government's handling of lake management issues. Honorable Senators Levin and Stabenow, I urge you

to look into this issue and introduce legislation and or alternatives to address this discharge permit issue that does not

new costs or permitting delays to an already over whelming process.  
 

Response 

See response to Comment ID 330.1.001.002 on costs.  EPA notes that the pesticide general permit (PGP) applies only to point

source discharges in states and territories where EPA is the NPDES permitting authority. States with NPDES permitting authority,

including Michigan, are or will be developing separate permits.
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Comment ID 428.1.001.001

Author Name: Frazier Katie

Organization: Virginia Agribusiness Council

The Council and our members in the agriculture, forestry, green industry, and agricultural supply industries are greatly

concerned that the new regulations proposed by the EPA's National Pollutant Discharge Elimination System Permit

(NPDES) Pesticide General Permit (PGP) would negatively impact our businesses and consumers. 
 

Response 

See response to Comment ID 234.1.001.007 for a discussion of potential costs impacts, impacts on small entities, and the potential

for cost pass-through. EPA notes that the pesticide general permit (PGP) applies only to point source discharges in states and

territories where EPA is the NPDES permitting authority. States with NPDES permitting authority, including Virginia, are or will

be developing independent permits.

 

Comment ID 429.1.001.007

Author Name: Tunnell Tom

Organization: Kansas Agribusiness Retailers Association (KARA)

It appears there will be greater recordkeeping requirements which in turn will cost our members significantly more to

comply without any more environmental benefit. 
 

Response 

EPA acknowledges the commenter’s concern about administrative and recordkeeping burdens. In the final permit, EPA has clarified

the requirements and reduced the paperwork burden to Applicators based on comments received. See response to Comment ID

234.1.001.007 for a discussion of potential time and cost impacts.  See also response to Comment ID 330.1.001.002.

 

EPA disagrees that there will no be environmental benefits as a result of the PGP. EPA expects the requirements in the PGP to

minimize unnecessary discharges of pesticides to aquatic environments via technology-based effluent limitations and administrative

and monitoring requirements, with minimal burden to Applicators and Decision-makers. Reduced discharges of these pesticides to

surface waters are associated with a variety of benefits. See response to Comment ID 330.1.001.002.

 

Also, EPA notes that the Pesticide General Permit (PGP) applies only to point source discharges in states and territories where EPA

is the NPDES permitting authority. States with NPDES permitting authority, including Kansas, are authorized to develop separate

permits.
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Comment ID 436-cp.001.007

Author Name: Lanza Alexi

Organization: Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NDEP)

• Contrary to the EPA financial assessment of this pesticide permitting program, NDEP considers that the development

and implementation of a Nevada specific NPDES pesticide permitting program will have a significant economic impact

on both NDEP and its regulated industry. 
 

Response 

See response to Comment ID 234.1.001.007 for a discussion of potential time and cost impacts associated with EPA’s final PGP.

Any costs associated with a Nevada-specific permit are a result of an NPDES permit issued by NDEP.

 

 

Comment ID 436.1.001.007

Author Name: Lanza Alexi

Organization: Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NDEP)

• Contrary to the EPA financial assessment of this pesticide permitting program, NDEP considers that the development

and implementation of a Nevada specific NPDES pesticide permitting program will have a significant economic impact

on both NDEP and its regulated industry. 
 

Response 

 See response to Comment ID 436-cp.001.007, which is similar to this comment. 

 

Comment ID 437.1.001.003

Author Name: Sumner Lewis

Organization: U.S. Army Corps of Engineers

Additional permitting requirements under the NPDES program would place onerous and costly burdens on applicators

and achieve little or no benefit to the environment that is not currently being achieved under FIFRA regulations. At a

minimum, EPA should explain how this new regulation will provide additional benefit. 
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Response 

See response to Comment ID 234.1.001.007 for a discussion of potential time and cost impacts and response to Comment ID

218.001.002 for discussion of redundancy with other regulations including FIFRA.

 

EPA expects the requirements in the PGP to minimize unnecessary discharges of pesticides to aquatic environments via technology-

based effluent limitations and administrative and monitoring requirements, with minimal burden to Applicators and Decision-

makers. Reduced discharges of these pesticides to surface waters are associated with a variety of benefits. See response to Comment

ID 330.1.001.002.

 

Comment ID 438.1.001.004

Author Name: Hale Randall

Organization: Hale Dusting Service , Inc

Complying with NPDES permits would be very difficult for our small business due to the time and cost of keeping up

with another layer of planning, recordkeeping and reporting requirements. 
 

Response 

In the final permit, EPA has clarified the requirements and reduced the paperwork burden to Applicators based on comments

received.  See responses to Comment ID 210.001.001 and Comment ID 330.1.001.002.

 

EPA has conducted an economic impact analysis to evaluate the costs associated with complying with the final permit.  The

analysis shows the costs to permittees to be minimal.  See response to Comment ID 234.1.001.007.

 

Comment ID 439.1.001.008

Author Name: Ferguson Joseph

Organization: DeAngelo Brothers, Inc.

Otherwise, if an applicator is required to file an NOI every time it crosses the threshold, then in order to treat 19,000

surface acres of water on a monthly basis, an applicator would be required to submit approximately 950 NOI/s. The cost

in fees alone for such submissions would be over Four Hundred Twenty-Seven Thousand Five Hundred ($427,500.00)

Dollars. 

 

In either event, the cost to a nationwide applicator such as DBI for submitting NOI's in at least 45 different jurisdictions,

as well as complying with each jurisdiction's reporting, read keeping and monitoring requirements will require the hiring

of additional administrative staff and the training of those individuals, as well as current employees, on compliance with

these new, untested and sometimes contradictory regulations. Applicators both large and small will incur significant
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expenses in attempting to comply with these new requirements and, presumably, will have to pass those costs along to

their customers. 

 

These additional costs impose an unnecessary burden upon consumers and reduce their choices for preferred

application services. Additional costs that would have to be passed on to the consumer to comply with monitoring and

reporting requirements under the proposed NPDES PGP would be prohibitive to many Homeowner Associations and

other property owners, which could result in those property owners choosing to forego any aquatic weed and algae

control programs. This, in turn, would allow populations of aquatic plants and algae to grow to enormous proportions

and thereby increase the spread of noxious plants into adjacent waters. As a consequence, water quality will not be

improved, but instead significantly degraded. This degradation could have a severe short and long term impact on

recreational activities such as boating, fishing, swimming and result in a decline in tourism revenues with regard to

water related activities. In states such as Florida and others in the southeastern United States, this would roll back the

efforts of invasive and aquatic plant managers for the last forty (40) years and waste the millions of dollars, many of

which were taxpayer dollars, that have been expended over that time to support those efforts. 

 

DBI believes that the EPA must seriously consider the economic impact that the new and unnecessarily duplicative

regulatory framework contemplated by the proposed NPDES PGP will have upon applicators and property owners, as

well as the potentially  disastrous affect which it may have on the environment. The EPA should not allow a

misconceived focus on over-regulation of pesticide use to defeat the primary purpose for which it exists; true and lasting

protection of the environment.   
 

Response 

EPA acknowledges the commenter concerns regarding burden to Applicators and property owners.  Based on comments received,

EPA has reduced the paperwork burden to Applicators in the final permit.  Applicators are not required to submit an NOI.  See

response to Comment ID 210.001.001.  For discussion on the costs associated with complying with this permit, see response to

Comment ID 234.1.001.007.  In regard to the comment that the PGP is unnecessary, EPA notes that the agency has developed this

general permit in response to the Sixth Circuit Court's decision on January 7, 2009 in which held that point source discharges from

application of pesticides are required to be covered under an NPDES permit.  Without this general permit, Operators that discharge

into waters of the United States would have to obtain coverage under individual NPDES permits in order to legally continue

applying pesticides that result in point source discharges to waters of the United States.  

 

Comment ID 439.1.001.011

Author Name: Ferguson Joseph

Organization: DeAngelo Brothers, Inc.

Even if that implementation deadline can be met, moreover, there are real questions as to whether the EPA or any of

the 44 states will have the administrative personnel or framework in place to administer these regulations in a timely

fashion. Indeed, based upon the low acreage thresholds and the other uncertainties in the draft NPDES PGP, the EPA

and the 44 states can expect to be inundated with NOI submissions.  
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Response 

EPA has developed a general permit (PGP) in part to reduce any associated administrative burden.  Authorize states can also use a

general permit to reduce the administrative burden of permitting if the state has general permitting authority.  Generally, the

administrative costs associated with an NPDES general permit are less than an individual NPDES permit. Additionally, the Sixth

Circuit Court has extended the April 2011 deadline. EPA posted a draft final PGP on its NPDES webpage on April 1, 2011 in an

effort to provide state regulatory officers and industry an opportunity to see what the requirements will be in order to be prepared to

comply by the effective date of the permit. Finally, several of the thresholds have increased in the final permit.

 

Comment ID 439.1.001.013

Author Name: Ferguson Joseph

Organization: DeAngelo Brothers, Inc.

Such piecemeal implementation of regulatory requirements creates uncertainty especially for applicators such as DBI

which perform applications, both aquatic and terrestrial, throughout the United States. Such uncertainty as to DBI's legal

obligations and rights will put DBI in jeopardy after April 9, 2011 with respect to applications performed in states in

which the PGP requirements have not been finalized.  
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID 180-

cp.001.001 for discussion of citizen lawsuits and regulatory actions. As to the April 9, 2011 deadline, the Sixth Circuit Court has

granted an extension of the stay of the mandate till October 31, 2011.

 

 

Comment ID 441.1.001.002

Author Name: Nelson Beth

Organization: Minnesota Cultivated Wild Rice Council (MCWRC)

Requiring individual producers to apply for an NPDES general permit would not only be impractical and virtually

impossible, but would be a poor use of state regulatory agencies staff time. Subjecting these agencies to the added

burden of enforcing pesticide laws could hinder their ability to enforce regulations that are more crucial to the protection

of the environment and the public. Further, this requirement for an NPDES general permit for farm applications would

conflict with FIFRA. 
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Response 

See response to Comment ID 218.001.002 for a discussion of redundancy or conflicts with FIFRA and state actions.  See also

response to Comment ID 293.1.001.002 for discussion of impacts to farmers. 

 

Also, EPA notes that the pesticide general permit (PGP) applies only to point source discharges in states and territories where EPA

is the NPDES permitting authority. States with NPDES permitting authority, including Minnesota, are or will be developing

separate permits. 

 

Comment ID 442.1.001.002

Author Name: Schulze Carl

Organization: National Plant Board (NPB)

The proposed changes will increase the burden of paperwork and place a tremendous burden on state departments of

agriculture budgets, which are experiencing severe cuts, as they attempt to meet the challenges of increased

introductions of exotic forest and agricultural pests. Similarly small agricultural businesses and commercial pesticide

applicator business will also experience financial impacts as they implement the additional workload created by the new

permit program. 
 

Response 

See response to Comment ID 218.001.002 for a discussion of burden to state agencies.  See also response to Comment ID

293.1.001.002 for discussion of impacts to farmers.  See response to Comment ID 234.1.001.007 for a discussion of potential time

and cost impacts and potential impacts on small entities. 

 

Comment ID 442.1.001.005

Author Name: Schulze Carl

Organization: National Plant Board (NPB)

The NPB is concerned that the legal exposure will impact the rapid response required to keep exotic pests from

spreading, becoming established and causing millions of dollars of damage. 
 

Response 

It is not EPA’s intent to stop the use of chemical pesticides or adversely affect Applicators’ ability to treat pests that threaten the

economy and public health, and agrees with the commenter that timely responses and applications are often necessary components

of pest management measures. See response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits and regulatory
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actions.

 

Comment ID 442.1.001.007

Author Name: Schulze Carl

Organization: National Plant Board (NPB)

The NPB is concerned that the increased paperwork burden and potential legal exposures will negatively impact the

many aerial applicators and state and federal agency contractors working on the highly successful gypsy moth Slow the

Spread (STS) program. Furthermore, the same impact could be felt by the many boll weevil eradication programs which

are nearing completion, setting back years of work and millions of dollars of investment by America's cotton producers.

 

-The NPB is very concerned that there will not be enough time to educate all the affected program staff and pesticide

applicators. Getting the word out to irrigation districts, vector control districts, forest managers, etc. is going to take

considerable time, effort, and resources. It is going to require a focused and extensive effort by EPA. Businesses and

programs new to the NPDES process will be financially impacted by the cost and paperwork necessary for getting a

permit. 
 

Response 

It is not EPA’s intent to stop the use of chemical pesticides or adversely affect Applicators’ ability to treat pests that threaten the

economy and public health. In the final permit, EPA has reduced the administrative burdens for Applicators in response to

comments received. See response to Comment ID 234.1.001.007 for a discussion of potential time and cost impacts, and potential

impacts on small entities, and response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits and regulatory actions.

EPA has and will continue to work with states to get information out to the regulated community.  Additionally, EPA posted the

draft final PGP on its NPDES webpage on April 1, 2011 in an effort to provide state regulatory officers and industry an opportunity

to see what the requirements will be in order to be prepared to comply by the effective date of the permit.

 

Comment ID 453.1.001.008

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

As EPA has stated in public meetings, the PGP it is proposing will impose significant regulatory burdens on a far

greater number of entities than it intended or realized. Many of these entities will meet the definition of a small business

or a small governmental organization under the RFA. NAAA requests that, at a minimum, EPA complete a small

business economic certification now and tailor its final PGP to minimize adverse economic impacts on small entities.

Compliance with the requirements of the RFA is subject to judicial review. 5 U.S.C. 611. To achieve this goal, NAAA

believes and requests that the EPA markedly raise the treatment thresholds for submitting a NOI, as discussed later in

these comments, and/or exempt small aerial application businesses from NOI submission, IPM requirements, and the
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extensive number of Pesticide Discharge Management Plan (PDMP) requirements outside of an aerial applicator's

realm of expertise and limit them to reasonable calibration, recordkeeping and reporting requirements. 
 

Response 

See response to Comment ID 450.1.001.008.

 

Comment ID 460.1.001.005

Author Name: Claff Roger

Organization: American Petroleum Institute (API)

EPA states in Section 1.1.2 of the PGP that discharges covered by another NPDES permit are not eligible for coverage

under this permit. EPA should further clarify the limitation. Until the Sixth Circuit vacated the 2006 NPDES Pesticide

Rule, and through the stay, operators have been working under the premise that NPDES permits were not required

when applying pesticides to or around a water of the U. S., as long as application of the pesticide was consistent with

relevant FIFRA requirements. Although the Sixth Circuit granted EPA's request and ordered a two-year stay of the

mandate until April 9, 2011, this deadline does not allow sufficient time for individual permits to be modified to include

the requisite coverage of the pesticide applications specified in the PGP, leaving many operators without appropriate

coverage. Furthermore, modification of the many individual permits would create a significant burden for state permit

writers. EPA should explicitly allow updating of individual permits at the next permit renewal, in order to alleviate the

burden to states and not generate a gap in coverage. 
 

Response 

EPA has developed this general permit in response to the Sixth Circuit Court’s decision on January 7, 2009 (National Cotton

Council of America v. EPA, 553 F.3d 927), which held point source discharges from the application of biological and chemical

pesticides that leave a residue are required to be covered under an NPDES permit.  The PGP is available only to Operators not

currently covered under an NPDES permit.  Permittees currently covered by another NPDES permit that addresses point source

discharges from application of pesticides to waters of the United States do not need to seek coverage under the PGP.  Permitting

authorities may modify, revoke, or reissue their permit in accordance with 40 CFR 122.62.   

 

Comment ID 461.1.001.001

Author Name: Lenz Tim

Organization: Illinois Corn Growers Association (ICGA)

Any regulation that will require all farmers in Illinois to obtain a permit for applying crop protection products to their crops

is not only prohibitive to their businesses, but also impractical to administer. In the past, chemical applications have
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been successfully regulated by the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) and changing this

oversight mechanism will simply create paperwork and bureaucracy with no additional environmental gain. Costs to

farmers and to agencies that must hire additional staff to manage the onslaught of permits are unnecessary. 
 

Response 

EPA notes that the PGP does not cover terrestrial applications for the purpose of controlling pests on agricultural crops if such

applications do not result in a point source discharge to waters of the United States.  However, any point source discharge from

application of pesticides in waters of the United States that is covered within the 4 use patterns provided in the permit are eligible

for coverage under this permit.  See response to Comment ID 293.1.001.002 for discussion of impacts to farmers.  See response to

Comment ID 234.1.001.007 for a discussion of potential time and cost impacts, and the potential to need to hire additional

employees, and response to Comment ID 218.001.002 for discussion of redundancy with other regulations including FIFRA. It is

important to note that the PGP does not change the fact pesticide Applicators must continue to comply with all applicable FIFRA

requirements. 

 

Also, EPA notes that the pesticide general permit (PGP) applies only to point source discharges in states and territories where EPA

is the NPDES permitting authority. States with NPDES permitting authority, including Illinois, are or will be developing separate

permits.

 

Comment ID 471-cp.001.002

Author Name: Forster Gordon

Organization: Crop Production Services (CPS)

The NPDES permit will create administrative and economic burden that would significantly reduce the ability of affected

stakeholders and resource managers to manage invasive aquatic plants and harmful algae as well as many forestry

managed sites. ·

 

The ability to cost effectively manage smaller water bodies or forestry sites in particular could be compromised by this

permit due to additional administrative and economic hurdles. EPA should consider a mechanism to scale compliance

activities based on the size of the water body under management or forest canopy under management. 
 

Response 

See response to Comment ID 789.001.001.

 

Comment ID 485.1.001.004

Author Name: Colon Herb

PGP Responses to Comments Administrative

86210/31/2011 04:04 PM EDT



 

Organization: Cygnet Enterprises, Inc.

Of equal importance, we are greatly concerned that the regulatory burden imposed by the NPDES draft regulation

would only serve to increase costs for lake associations, lake boards and other riparian attempting to protect or improve

aquatic resources, maintain property values, sustain for angler and recreational opportunities, and improve navigation

and flood control capabilities. 
 

Response 

See responses to Comment ID 176.001.001 and Comment ID 234.1.001.007.

 

 

Comment ID 491.1.001.008

Author Name: Throssell Clark

Organization: Golf Course Superintendents Association of America (GCSAA)

4.   PGP Process Will Cause Undo Financial Harm and Possible Legal Jeopardy

 

If the annual treatment area thresholds for an NOI are not increased, GCSAA is fearful of the undo financial burden and

unwarranted legal scrutiny that will be added to golf facilities.

 

The process identified within the Record materials supplied by the EPA provides sufficient detail regarding the

requirements of the permit application, planning, monitoring, and the like, to indicate the potential excessive burden on

small businesses, including golf facilities.  There are approximately 16,000 golf facilities in the United States. The vast

majority of these are small businesses.  EPA states that their intention is to target large-scale applications with this new

approach.

 

Although EPA has stated there shall be no anticipated adverse economic impacts from the PGP, we do not believe this

will be the case. Completing the necessary application plan, potential monitoring and follow-up will have additional costs

for golf facilities and these costs should not be ignored. GCSAA concurs with the PPC that EPA use the remainder of

2010 to develop a workable, affordable and legally defensible permit that does not burden the majority of golf facilities

operating as small businesses in the U.S.

 

GCSAA is concerned about the public nature of the general permit as the public can seek a copy of the pesticide

discharge management plan upon request. We believe EPA may be exposing golf facilities to unnecessary legal risks

from citizen lawsuits.

 

We are also extremely concerned about the potential stacking of violations for untimely recordkeeping and reporting on

the same incident that layer multiple $37,500/day violation penalties.

 

The proposed permit and any additional activities associated with the permit will create an additional burden on the
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state permitting authorities. Activities to administer, monitor, distribute, and regulate the permits will be costly to states.

Many states are currently facing economic crises making this a challenge to the already heavily burdened system.

Responses may include increased taxes and fees resulting in either indirect or direct expenses for golf facilities.

 

The rush to publish this rule has left a number of key elements of a successful rulemaking unfinished. The mere desire

to meet a judicial schedule, which can be amended, does not excuse creation of a rule that is developed inconsistent

with established law and practice, is inconsistent with the Record, and that is materially prejudicial to small businesses.

 

 
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens and impacts to small businesses. In the final permit,

EPA has clarified the requirements and reduced the paperwork burden to Applicators and small entities based on comments

received. See response to Comment ID 234.1.001.007 for a discussion of potential time and cost impacts, and impacts on small

entities. See response to Comment ID 344.1.001.010 for discussion of public availability of the Pesticide Discharge Management

Plan.  See response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits and regulatory actions.  See also response to

Comment ID 299.1.001.004 for discussion of stacking of violations. 

 

EPA has developed a general permit (PGP) in part to reduce associated administrative burden to that of individual NPDES permits.

Authorize states can also use a general permit to reduce the administrative burden of permitting if the state has general permitting

authority. 

 

Comment ID 494.1.001.005

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

- No phase-in period or safe harbor while operators sort out the new responsibilities; 
 

Response 

The Sixth Circuit Court has extended the April 2011 deadline.  In addition, EPA has and will continue to work with states to get

information out to the regulated community.

 

Comment ID 500.1.001.004

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

PGP Responses to Comments Administrative

86410/31/2011 04:04 PM EDT



 

With just months left, EPA and states must develop and implement a practical and defensible NPDES general permit for

aquatic pesticide use. Since pesticide use is already regulated at EPA and by State Pesticide Control Officials under

FIFRA, it is a difficult task for all involved. ARA commends EPA for the decision to develop and make available a

general NPDES permit for aquatic pesticide use, as individual NPDES permitting requirements make the individual

permit more costly, slow and onerous to obtain.

 

Despite EPA's efforts to timely develop a widely available general NPDES permit for aquatic pesticide uses, the permit

will likely be met with unintended consequences and legal liabilities. ARA intends for these comments to be helpful to

EPA to avoid unintended consequences in the development of the final PGP.

 

As described further below, ARA is deeply concerned about pesticide applicators' and farmers' legal liability resulting

from the 6th Circuit Court's decision and the consequential NPDES permitting system for aquatic pesticide applications.

 

For the reasons expressed in these comments, EPA should do the following:

 

• Appeal to the court for more time for implementation.

• Clarify pesticide use patterns that do not require NPDES permit coverage.

• Provide an additional economic analysis and public comment period for Endangered Species Act ("ESA")

recommendations and any major changes before the final permit is released.

• Clarify ambiguous and unclear terminology in the draft permit.

• EPA should clarify the status of Clean Water Act jurisdiction by defining pesticide applications to areas man-made or

to erosional features, and clarify what is out of CWApermitting jurisdiction, like prior converted croplands, agricultural

runoff and irrigation return flows.

• Do away with joint and several liability related to regulatory and citizen suit enforcement.

• Decrease the opportunity for citizen suit liability for Pesticide Discharge Management Plan paperwork violations.

• Do away with the stacking of violations under the draft permit.

• For-hire applicators should not be required to submit an individual NOI to be automatically covered by the PGP.

• Do not use IPM as a means for reaching technology based effluent limitations.

• Adjust the definition of "adverse incident" to reflect more definitive incident of exposure and harm.

• Not require ambient water analysis from permittees, no matter the size.

• Simplify recordkeeping and reporting requirements.

• Define roles under the PGP for decision-makers.

• Limit liability under the PGP to the "navigable waters of the US".

• Modify technical precision requirements to a level that is achievable.

• Enforcement actions under this permit should be limited the jurisdiction of the CWA.

• Develop an efficient method for evaluating permit coverage for Tier 3 waters. 
 

Response 

1. EPA has requested additional time and the Sixth Circuit Court had extended the April 2011 deadline. 

2. EPA has clarified in the fact sheet the pesticide use patterns that are covered under the final PGP.  Other pesticide use patterns

that do require NPDES permit coverage can obtain coverage under an individual NPDES permit.

3. See the ESA essay for discussion of the ESA consultation and public comment period.  EPA believes another public comment
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period is not needed for the economic analysis.

4. EPA has clarified ambiguous and unclear terminology highlighted by commenters. 

5. See PGP Comment Response Waters of the United States Essay for a discussion on Clean Water Act jurisdiction.

6. See response to Comment ID 279.1.001.004 for discussion of joint and several liability.

7. See response to Comment ID 180-cp.001.001 for discussion of citizen lawsuit and regulatory actions.

8. See response to Comment ID 299.1.001.004 for discussion of stacking of violations. 

9. In the final permit, Applicators are not required to submit NOIs.  They are automatically covered by the PGP.

10. The PGP does not require IPM, but requires technology-based effluent limitations which are based on IPM principles.

11. EPA has clarified the adverse incident definition.  See PGP Comment Response Corrective Action Essay.  

12. The final permit does not require ambient water quality analysis.

13. EPA has simplified the recordkeeping and reporting requirements in the final permit. See Part 7 of the final PGP.

14. See the PGP Comment Response Structure Essay for discussion of the Decision-makers role under the PGP.

15. The PGP covers discharges from application of pesticides to waters of the United States.  EPA cannot limit liability under the

PGP to the "navigable waters of the US".

16. EPA has modified the requirements based on comments received.  The Agency believes the requirements are achievable. 

17. The PGP does not change the enforcement structure under the NPDES program. 

18. The PGP only covers discharges to Tier 3 waters if such discharges from pesticide applications are made to restore or maintain

water quality or to protect public health or the environment that either do not degrade water quality or only degrade water quality on

a short-term or temporary basis.  

 

Comment ID 502.1.001.002

Author Name: Kuykendall Karin

Organization: Rolling Plains Cotton Growers (RPCG)

Additional regulation such as the NPDES added to FIFRA rules creates burdensome, confusing and redundant rules

that increase costs with no added environmental benefits 
 

Response 

EPA developed the PGP in response to the Sixth Circuit Court's decision on January 7, 2009, in which the Court held that the CWA

unambiguously includes “biological pesticides” and “chemical pesticides” with residuals within its definition of “pollutant.”

National Cotton Council of America v. EPA, 553 F.3d 927 (6th Cir., 2009If Operators do not feel that permit coverage under this

general permit is appropriate for their pesticide applications, they may apply for individual NPDES permit coverage.  See response

to Comment ID 234.1.001.007 for discussion of costs, and response to Comment ID 218.001.002 for discussion of redundancy with

other regulations including FIFRA.

 

EPA expects the requirements in the PGP to minimize unnecessary discharges of pesticides to aquatic environments via technology-

based effluent limitations and administrative and monitoring requirements, with minimal burden to Applicators and Decision-

makers. Reduced point source discharges of these pesticides to surface waters are associated with a variety of benefits. See response
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to Comment ID 330.1.001.002.

 

Comment ID 502.1.001.007

Author Name: Kuykendall Karin

Organization: Rolling Plains Cotton Growers (RPCG)

RPCG asks EPA to simplify reporting requirements. The detail to which operators must report on a Pesticide Discharge

Management Plan (PDMP) and an annual report are excessively detailed. The PGP report is burdensome and provides

no additional environmental protection above the FIFRA label. EPA has chosen thresholds that most if not all operators

will be required to develop a PDMP. This will increase demands on producers in the Rolling Plains and may even cause

some smaller producers to not complete necessary treatments in order to meet paperwork requirements. RPCG

encourages EPA to have through analysis done to better understand the impacts of this detailed reporting on small

businesses and the increased risk to human health and environmental quality. 
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens and impacts to Operators. In the final permit, EPA has

clarified the requirements and reduced the paperwork and reporting burden to Applicators and most small Decision-makers

(including an elimination of the annual reporting requirement) based on comments received. See response to Comment ID

234.1.001.007 for discussion of potential time and cost impacts and impacts on small entities, and response to Comment ID

218.001.002 for discussion of redundancy with other regulations including FIFRA.

 

EPA does not agree that this permit will increase risks to human health and environmental quality. Rather, EPA expects the

requirements in the PGP to minimize unnecessary discharges of pesticides to aquatic environments via technology-based effluent

limitations and administrative and monitoring requirements, with minimal burden to Applicators and Decision-makers. Reduced

point source discharges of these pesticides to surface waters are associated with a variety of benefits. See response to Comment ID

330.1.001.002.

 

Comment ID 506.1.001.002

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

EPA's efforts to recognize and reduce the double burden to administer and comply with the significant overlap of both

the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) and now a PGP are appreciated and TDA hopes will

be reflected in the final adopted permit. Going forward, EPA and its regions should work in partnership with the states to

address this duel regulatory and paperwork burden. TDA encourages EPA to adopt a regulatory framework that would

allow for such "customization" of state PGPs, so long as the regulatory standards of the EPA PGP are met. 
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Response 

 

See responses to Comment ID 315.1.001.021 and Comment ID 218.001.002.

 

 

Comment ID 510.1.001.018

Author Name: Roche David

Organization: Minn-Dak Farmers Cooperative (MDFC)

Increased Costs and Lawsuits. Despite EPA's contention of no anticipated adverse economic impacts on applicators

and operators, we believe the implementation of EPA's draft NPDES permit, as written, is most likely to trigger many

costly unintended consequences. For example, NPDES permit requirements may require the hiring of IPM technicians;

delay timely pesticide applications; layer burdensome planning, recordkeeping and reporting requirements on operators

during the busiest time of the year; and expose professional applicators and land managers to unnecessary legal risks

for citizen suits over potential paper work violations. The permit will create a new web of performance, recordkeeping

and reporting requirements that will expose them to legal jeopardy through citizen suits and agency regulatory actions.

In many states, including Minnesota, pesticide regulation and enforcement will now fall under two agencies,

complicating the process and adding to the financial burden of state and local agencies, municipalities and operators.  
 

Response 

See response to Comment ID 330.1.001.002 on costs and response to Comment ID 180-cp.001.001 on legal liability.

 

 

Comment ID 515.1.001.005

Author Name: Scott John

Organization: Colorado Department of Agriculture (CDA)

State agencies have declining state budgets and resources to implement the necessary information campaigns to

educate the public about these new requirements. To ensure all persons making applications to, above or near water

understand they are obligated to comply with some or all of the NPDES permit provisions CDA feels that EPA should

make a national effort to inform and educate all persons through all available media so this burden does not fall on the

states alone. Templates, such as those created for Fumigation Management Plans, should be developed for all PDMP

and documentation requirements to provide guidance on what information must be captured and be made available on-

line. 
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Response 

EPA has and will continue to work with states to get information out to the regulated community in areas where EPA is the

permitting authority.  EPA has developed a template to assist Operators in developing their PDMP.  It will be made available

online. 

 

EPA has clarified as much as possible in its Fact Sheet which Operators require permit coverage and what requirements apply.

EPA has also developed a special web tool which will walk the potential permittee through the decision making process to

determine if permit coverage is needed and what requirements apply.  See the Pesticide Decision Tool at

www.epa.gov/npdes/pesticides.  Additionally, EPA posted the draft final PGP on its NPDES webpage on April 1, 2011 in an effort

to provide state regulatory officers and industry an opportunity to see what the requirements will be in order to be prepared to

comply by the effective date of the permit.

 

Comment ID 516.1.001.005

Author Name: Stoneman Bill

Organization: Biopesticide Industry Alliance (BPIA)

Despite EPA's contention of no anticipated adverse economic impacts on applicators, we believe the implementation of

EPA's draft NPDES permit, is likely to trigger many costly unintended consequences. For example, NPDES permit

requirements may require the hiring of IPM technicians; delay timely pesticide applications; layer burdensome planning,

recordkeeping and reporting requirements and additional fees on operators during the busiest time of the year; and

expose professional applicators and land managers to unnecessary legal risks for citizen suits over potential paper

work violations. The permit would link many thousands of operators in a legal web of performance, recordkeeping and

reporting requirements that will expose them to legal jeopardy through citizen suits and agency regulatory actions. In

many states, pesticide regulation and enforcement may now fall under two agencies, complicating the process and

adding to the financial burden of state and local agencies, municipalities and operators. 
 

Response 

See response to Comment ID 510.1.001.018 which is similar to this comment

 

Comment ID 523.1.001.004

Author Name: Kee Ed

Organization: National Association of State Departments of Agriculture (NASDA) and  Delaware Department of Agriculture

Timing and Resources:

 

Developing permits, implementing programs, monitoring and enforcing permits, and educating applicators will require
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significant financial and staff resources on the part of state governments. State departments of agriculture will play a

significant role in many of these areas, particularly related to applicator education and outreach, as well as monitoring

and compliance. It is no secret that nearly every state government is experiencing significant fiscal challenges. That,

coupled with the fact that state pesticide programs have been chronically underfunded for a number of years while

being required to take on significant new responsibilities, will make it difficult for states to maintain existing programs

and meet the requirements of these permits.

 

To address this, we ask that EPA make a commitment to ensure states are provided enough resources so that this

permit does not become yet another unfunded federal mandate. We also ask that the agency take steps (which we

discuss later in our comments) to address issues involving thresholds for Notices of Intent, as these thresholds impact

permittees as well as the workloads for state agencies. Additionally, we ask the agency to dramatically simplify the

requirements of the permit (particularly record keeping and reporting requirements). Finally, we ask that EPA recognize

the unique needs of each state and provide state regulators maximum flexibility in the design of their permits, again,

particularly related to Notices of Intent, record keeping, and reporting requirements. 
 

Response 

See response to Comment ID 218.001.002 for discussion of impacts to states.  See also response to Comment ID 234.1.001.007 for

a discussion of potential time and cost impacts.  EPA notes that the pesticide general permit (PGP) applies only to point source

discharges in states and territories where EPA is the NPDES permitting authority. States with NPDES permitting authority,

including Delaware are or will be developing separate permits.

 

EPA disagrees the PGP is an unfunded mandate.  The Agency is developing the PGP in response to the Sixth Circuit Court decision

and in fact, the PGP itself does not mandate the requirement to obtain permit coverage.  The PGP rather provides a tool for

complying with the CWA.

 

EPA has simplified the final PGP and reduced burden to Operators.  See response to Comment ID 315.1.001.021 for discussion of

states’ flexibility in developing their permit.

 

Comment ID 524.1.001.002

Author Name: Hugoson Gene

Organization: Minnesota Department of Agriculture (MDA)

The short time line for development and implementation is of great concern. Will EPA and authorized states be able to

meet the deadlines in a manner that also provides agencies time to gear up for state permit drafting, comment and final

publication? Will the deadlines allow for applicators to become familiar with what they are to do? What NPDES

coverage will be available for previously unanticipated use patterns? What are the implications of the available high

penalties associated with noncompliance with a PGP/NPDES, and what is an applicator's vulnerability to third party

lawsuits?  
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Response 

The Sixth Circuit Court has extended the April 2011 deadline.  In addition, EPA has and will continue to work with states to get

information out to the regulated community.  See response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits and

regulatory actions. See response to Comment ID 299.1.001.004 for discussion of penalties associated with noncompliance with

NPDES permit.

 

Additionally, EPA posted the draft final PGP on its NPDES webpage on April 1, 2011 in an effort to provide state regulatory

officers and industry an opportunity to see what the requirements will be in order to be prepared to comply by the effective date of

the permit.

 

Comment ID 524.1.001.004

Author Name: Hugoson Gene

Organization: Minnesota Department of Agriculture (MDA)

The PGP documents, and its companion fact sheet, are substantial in volume. Each is technical and lengthy in nature

and not easy to read or comprehend. We expect many persons will simply not understand the documents and therefore

will be unable to comply. Further, many persons using small amounts of pesticide will be drawn into the scope of the

permit but will not be aware of their resultant status or of their responsibilities.  
 

Response 

EPA has and will continue to work with states to get information out to the regulated community.

 

 

Comment ID 524.1.001.011

Author Name: Hugoson Gene

Organization: Minnesota Department of Agriculture (MDA)

MDA is rightly concerned about the potentially enormous administrative and enforcement burden this permitting places

on the MPCA. The MDNs concern is offered in the context of its primary concern-the potentially minimal environmental

benefits to be achieved through permitting, as compared to and given the strength and integrity of current EPA (and

state specific) pesticide registration, risk assessment and refined label directions.  
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens. In the final permit, EPA has clarified the requirements
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and reduced the paperwork burden based on comments received. EPA expects the requirements in the PGP to minimize

unnecessary discharges of pesticides to aquatic environments via technology-based effluent limitations and administrative and

monitoring requirements, with minimal burden to Applicators and Decision-makers. Reduced point source discharges of these

pesticides to surface waters are associated with a variety of benefits. See response to Comment ID 330.1.001.002.

 

For a discussion of the permit’s potential redundancy with other regulations, see response to Comment ID 218.001.002.  It is

important to note that the PGP does not change the fact pesticide Applicators must continue to comply with all applicable FIFRA

requirements.  

 

Comment ID 532.001.003

Author Name: Wagner K.

Organization:  

Speaking of paperwork, analysis suggests a 60% increase in NPDES permit issuance needs as a result of this

program. Issuance of NPDES permits by the EPA and authorized states is already deleteriously slow; where will the

manpower come from to issue permits in a timely manner? And the included provisions for public hearings and third

party appeals can be expected to delay many applications. There will be some cases where such intervention is

understandable, but we have enough difficulty addressing new infestations of invasive species in a timely manner now

without another layer of permitting. We are not winning the invasive species war, and this regulation will make it

considerably harder. Given the very rare incidence of measurable environmental damage from herbicide treatments (in

MA alone, only two cases have been documented in about 20 years, a tiny fraction of a percent of all treatments), the

potential damage from unchecked invasive species far outweighs any minimal additional protection provided by the

proposed program. 
 

Response 

The NPDES program relies on two types of permits: individual and general.  The commenter is describing the process for an

individual NPDES permit.  The PGP is a general NPDES permit.  For a general permit, EPA develops and issues the permit in

advance, with entities then generally obtaining coverage under the permit through submission of a Notice of Intent.  See response to

Comment ID 330.1.001.002.  EPA notes that the administrative costs of the PGP likely are much less than if individual NPDES

permits were issued to each entity. 

 

Also, it is not EPA’s intent to stop the use of chemical pesticides or adversely affect Applicators’ ability to treat pests that threaten

the economy and public health. Rather, EPA expects the requirements in the PGP to minimize unnecessary discharges of pesticides

to aquatic environments via technology-based effluent limitations and administrative and monitoring requirements, with minimal

burden to Applicators and Decision-makers. Reduced point source discharges of these pesticides to surface waters are associated

with a variety of benefits. See response to Comment ID 330.1.001.002.

 

Comment ID 541.001.006

PGP Responses to Comments Administrative

87210/31/2011 04:04 PM EDT



 

Author Name: Kent S.

Organization:  

The proposed NPDES regulations will not only increase the financial and administrative burdens places on lake

management professionals, reduce the available tools to protect and improve aquatic resources, and limit available

applications and increase costs for consumers. To that end, the regulations will not improve the ability improve our

environment, as existing comprehensive systems to facilitate aquatic plant management are already in place. 
 

Response 

EPA disagrees with the Commenter. EPA notes that this is a permit and not a regulation. The Pesticide General Permit includes

technology based and water quality based effluent limitations, pest management measures, monitoring, planning, corrective action,

and recordkeeping and reporting requirements that are designed to provide resource protection consistent with the statutory and

regulatory provisions of the CWA. As the fact sheet to the permit describes, the requirements in this permit result in water quality

protection beyond what is required under the FIFRA label (See Section III.3 of the PGP Fact Sheet).  See also response to Comment

ID 234.1.001.007 for discussion on costs.

 

Comment ID 544.001.002

Author Name: Crider, Iii M.

Organization:  

This company dosn't make a substancle profit causeing each person to treat about $1000 dollars in billings a day this

averages about 20 acres of water a day per person. this is a lot of work to accomplish in a 8hr day. With the new

restraints I'm looking for a different profession because their is no way any company can stay in business without

considerable price increases to the customer and the economy isn't going to allow that. If my company loses SC and

NC locally our neighbor office that is a machine shop will lose about $6000 a year in our business, The mom and pops

garage will lose about $ 20,000 a year in re accureing maintaince, Our boat shop will lose $ 10,000 a year in reacureing

maintaince, 2 sets of tires a year per truck lost to the Tire dealerships in our town. also we go threw over 20 sets of

trailor tires a year. this is just the maintaince. We take overnite trips averiging about 20 overnite stays a month for this

office, that is nites in other town motels and 4 paid company meals each stay putting money into the restraunts each

month. I use $ 60 of gas a day if I'm easy and then you times that by 5 is $300 a day going to local gas stations 5 days

a week. This is our office. our company has 9 offices most larger than ours. Then theier is the education we provide to

the public protecting the enviroment from foolish selfishness about the water. How do you put a price on the damage of

bleach applied to the water, or carmax being used that is going into freshwater runoffs. We are out their looking for

sighns of potential problems. I spend alot of time investigateing root cause problems and developeing solutions. 
 

Response 

See response to Comment ID 210.001.001 for a discussion of impacts to for-hire applicators.  See also response to Comment ID
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234.1.001.007 for a discussion of cost impacts and cost pass-through.

 

Comment ID 544.001.007

Author Name: Crider, Iii M.

Organization:  

Our office treats about 80 acres of water a day 5 days a week about 18 days a month. it comes out to be about 2000

acres of water a month in this office. We are a large teratory our other offices cover smaller ares but more accounts

because of not as ruel areas. The effects are so big I can't beleive this is the direction being pointed. We need more

jobs, not to close this industery so their are fewer and this is were this new regulation is heading. Thanks for your Time 
 

Response 

See response to Comment ID 210.001.001 for a discussion of impacts to for-hire applicators.  See also response to Comment ID

234.1.001.007 for a discussion of cost impacts and cost pass-through.

 

Comment ID 551.001.002

Author Name: Ouelete C.

Organization:  

It seems this is a pretty big stab at small buisness. Its what I have done to make a living. With the current econmic times

its already hurting business this seems inappropriate for the given time. Those who violate these laws that already are

in place will continue to do so. Those of us who follow the rules, will be under tighter guidlines. Making it even harder to

compete with those who use illegal chemicals. 
 

Response 

As discussed in the Fact Sheet (Section I.6), on November 27, 2006, EPA issued a final rule (2006 NPDES Pesticides Rule)

clarifying two specific circumstances in which an NPDES permit was not required to apply pesticides to or around water.   On

January 7, 2009, the Sixth Circuit vacated EPA’s 2006 NPDES Pesticides Rule and held that the CWA unambiguously includes

“biological pesticides” and “chemical pesticides” with residuals within its definition of “pollutant.”  National Cotton Council of

America v. EPA, 553 F.3d 927 (6th Cir., 2009). As a result of the Court’s decision to vacate the 2006 NPDES Pesticides Rule,

NPDES permits will be required for discharges to Waters of the United States of biological pesticides, and of chemical pesticides

that leave a residue.  In response to the Court’s decision, EPA has decided to issue this NPDES Pesticide General Permit (PGP) to

cover certain discharges resulting from pesticide applications.  It is not EPA’s intent to stop the use of chemical pesticides or

adversely affect Applicators’ ability to treat the pests that threaten economy and public health.  Rather, the NPDES permit is a

vehicle that allows pesticide applications, provided that they meet the permit requirements.  Without this general permit, pesticide
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Applicators that discharge into waters of the United States would have to obtain coverage under individual NPDES permits in order

to legally continue applying pesticides to waters of the United States.  Individual NPDES permits generally take longer to obtain

and typically are more burdensome than general permits. See Part I of the fact sheet for further discussion of the Court’s decision

and why EPA has developed this permit. EPA notes all Applicators must follow all Applicable laws when applying pesticide.

 

See response to Comment ID 234.1.001.007 for a discussion of cost impacts and impacts to small businesses. 

 

Comment ID 557.001.001

Author Name: Peters J.

Organization:  

The proposed permitting will have a significant and adverse impact by reducing the funds available for other

management activities. Like any organization relying of community allocation of funds, we rely on funding from a

diminishing pool and risk curtailment of other, potentially more deserving, priorities. What is imposed in the current

proposal is both additional administrative burden and actual cost to manage programs that are currently sufficient. 
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens and impacts to small businesses. In the final permit,

EPA has clarified the requirements and reduced the paperwork burden to small businesses based on comments received.  See

response to Comment ID 234.1.001.007 for a discussion of costs.

 

PGP Responses to Comments Administrative

87510/31/2011 04:04 PM EDT



 

Comment ID 557.001.003

Author Name: Peters J.

Organization:  

The required level of effort to monitor chemically and visually, file plans, and pay the additional fees will unreasonably

burden our small volunteer organization to the detriment of other activities. The very near term timelines are also a

concern and will likely delay implementation of next year's program. 
 

Response 

EPA acknowledges commenter’s concerns about administrative and monitoring burdens and impacts to small entities. In the final

permit, EPA has reduced the paperwork and monitoring requirements in response to comments received. EPA notes that although

operators may incur minor costs as a result of technological and recordkeeping requirements included in the permit, there are no

fees associated with it. See response to Comment ID 234.1.001.007 for a more detailed discussion of costs and impacts to small

entities and response to Comment ID 210.001.001 for a discussion of impacts to Applicators. Also, for a discussion of the issue of

timing with regard to satisfying the requirements of the permit in affected areas, the Sixth Circuit Court has extended the April 2011

deadline.

 

Comment ID 560.001.004

Author Name: Ware J.

Organization:  

Equally as important, we are certain that the proposed NPDES regulations will serve to increase the administrative and

financial burdens placed on the lake management professionals that now strive to preserve, protect, and if possible, to

improve the aquatic resources of the State. The proposed regulations do not provide any substantive benefits to the

environment or to the protection of public health that doesnâ€™t already exist in the State. 
 

Response 

EPA disagrees with the Commenter. The Pesticide General Permit includes technology based and water quality based effluent

limitations, pest management measures, monitoring, planning, corrective action, and recordkeeping and reporting requirements that

are designed to provide resource protection consistent with the statutory and regulatory provisions of the CWA. As the fact sheet to

the permit describes, the requirements in this permit result in water quality protection beyond what is required under the FIFRA

label (See Section III.3 of the PGP Fact Sheet).  See also response to Comment ID 218.001.002.

 

See response to Comment ID 234.1.001.007 for discussion on the costs associated with complying with the conditions in the permit.
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Comment ID 561.001.005

Author Name: Broekstra Jason

Organization: PLM Lake and Land Management Corp. (PLM)

REPORTING/MONITORING The monitoring and reporting requirements along with the burden of coordination with NOI

holdersâ€™ reporting under the new permit system would necessitate a minimum of two employees at each division

(seasonal at our northern divisions, and full time at our southern divisions). Our largest division may require up to five

new seasonal employees. These personnel additions would impact the cost of treatment dramatically, limiting the

number of people who could afford treatment. Reduced treatments will lead to more invasive plant-life growing

unchecked in our waterbodies and decreased income for not only PLM, but all aquatic application companies, in turn

reducing employment and the federal and state tax base. 
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens. In the final permit, EPA has clarified the requirements

and reduced the paperwork burden to Applicators based on comments received. For example, Applicators are not required to submit

NOIs or annual reports. See response to Comment ID 210.001.001 for discussion of the requirements in the final permit for

Applicators.  See response to Comment ID 234.1.001.007 for discussion of costs associated with complying with the final PGP.

See also response to Comment ID 330.1.001.002 for discussion on costs and burden associated with recordkeeping and reporting.

 

Comment ID 561.001.007

Author Name: Broekstra Jason

Organization: PLM Lake and Land Management Corp. (PLM)

The requirements that the EPA is proposing are unusually excessive, adding to existing strict regulations of our

business by state agencies. These proposed requirements will create enormous burdens financially in terms of

monitoring and record keeping. PLM will be forced to add labor and equipment such as boats, vehicles, software and

testing equipment to comply with the additional requirements. The impact upon our small business will be substantial

and unreasonable. 
 

Response 

See response to Comment ID 234.1.001.007 for discussion of potential time and cost impacts, the need to hire additional

employees, and impacts to small entities. Also, see response to Comment ID 218.001.002 for a discussion of redundancy with other

regulations and state actions.

 

Comment ID 568.1.001.002

PGP Responses to Comments Administrative

87710/31/2011 04:04 PM EDT



 

Author Name: Friisoe Geir

Organization: Gypsy Moth Slow the Spread Foundation (STS), Inc.

The proposed changes will increase the burden of paperwork and place a tremendous burden on the STS foundation

and state agriculture budgets, which are already severely strained. In addition, the STS Board of Directors is extremely

concerned that the new permit requirements may result in significant risk of legal exposure.  
 

Response 

See response to Comment ID 234.1.001.007 for discussion of potential time and cost impacts, and response to Comment ID 180-

cp.001.001 for discussion of citizen lawsuits and regulatory actions.

 

Comment ID 568.1.001.015

Author Name: Friisoe Geir

Organization: Gypsy Moth Slow the Spread Foundation (STS), Inc.

The individual permit process is costly and time consuming and can be frequently delayed by litigation. If pest outbreaks

are not able to be treated in a timely way early on, we often lose any ability to manage these infestations. The resulting

economic-and environmental-consequences would likely be  severe.   
 

Response 

The NPDES program relies on two types of permits: individual and general. The PGP is an NPDES general permit.  For general

permit, EPA develops and issues the permit in advance, with entities then generally obtaining coverage under the permit through

submission of a Notice of Intent.  EPA notes that the administrative costs of the PGP likely are much less than if individual NPDES

permits were issued to each entity.  See also response to Comment ID 330.1.001.002.

 

Comment ID 570.1.001.014

Author Name: Layne Carlton

Organization: Aquatic Ecosystem Restoration Foundation (AERF)

These facts should not be used against applicators by adding layers of enforceable regulation and recordkeeping for

activities that have become second nature because of training and best management practices. Requirements in this

arena are unwarranted and make unnecessarily cumbersome an activity already addressed by other authorities. 
 

Response 
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See response to Comment ID 218.001.002 for discussion of redundancy with other regulations including FIFRA.

 

 

Comment ID 574.001.003

Author Name: Stokes Dennie

Organization: Stokes Flying Service

With the current regulations that the entire farming community operate under our drainage ditches, streams and rivers

look better than I can ever remember.  The NPDES permit system would be burdensome, costly and unproductive as to

improving the environment.  I also believe it would cause most of the family farms and small support business' like ours

to close the doors which would basically kill our community.  Please take these comments as constructive and as a

testimony that the current laws and regulations are working very effectively. 
 

Response 

See response to Comment ID 293.1.001.002 for discussion of impacts to farmers.  Also, see response to Comment ID

234.1.001.007 for discussion of potential time and cost impacts, and impacts to small entities.

 

EPA expects the requirements in the PGP to minimize unnecessary discharges of pesticides to aquatic environments via technology-

based effluent limitations and administrative and monitoring requirements, with minimal burden to Applicators and Decision-

makers. Reduced point source discharges of these pesticides to surface waters are associated with a variety of benefits. See response

to Comment ID 330.1.001.002.

 

Comment ID 575.001.001

Author Name: Stokes Greg

Organization: Stokes Flying Service

My name is Greg Stokes I am a second generation agpilot at Stokes Flying Service. We operate 3 planes and two

ground rigs. We take care of rice, cotton, soybeans, wheat and corn here in Eastern Arkansas. From burn down to

harvest we care for around 300,000 acres, with 70 to 80% being irrigated.

 

To a small family business like ours a bill like this would drain all of our resources. We do not have the man power or

time to do what this bill purposes. Also, in our region help is very limited. I feel that the best way to manage drift is to

watch you water, winds and all conditions that affect drift. 
 

Response 
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EPA notes that the PGP is an NPDES permit, not a bill, and applies only to point source discharges in states and territories where

EPA is the NPDES permitting authority. States with NPDES permitting authority, including Arkansas, are or will be developing

separate permits.

 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of potential time and cost and impacts to small entities.

 

Comment ID 576.001.001

Author Name: Sheltrown Joel

Organization: Michigan House of Representatives

I have received several constituent comments regarding the EPA's proposed Pesticide General Permit, and I encourage

you to take their legitimate concerns into consideration as you draft these regulations.

 

The core of many of the comments regards the undue burden that the permits would impose upon various hard-working

small businesses in Michigan's lake management field. These companies are currently governed by the Michigan

Department of Agriculture, and permitted to operate by the Michigan Department of Natural Resources and

Environment. Through said State agencies, they are already subject to thorough regulations that they must abide by

while managing the lakes, and additional governmental oversight would only pose an unnecessary burden on the

effectiveness of their day-to-day operations. 
 

Response 

See response to Comment ID 234.1.001.007 for discussion of potential time and cost impacts and impacts to small entities, and

response to Comment ID 218.001.002 for a discussion of overlap with other regulations and state efforts.

 

Comment ID 576.001.003

Author Name: Sheltrown Joel

Organization: Michigan House of Representatives

The NPDES draft regulation would only serve to increase the administrative and financial burdens on lake associations,

lake boards and other riparian agencies that attempt to protect or improve aquatic resources, maintain property values,

sustain for anglers and recreational opportunities, and improve navigation and flood control capabilities in various

states. 
 

Response 

PGP Responses to Comments Administrative

88010/31/2011 04:04 PM EDT



 

See responses to Comment ID 176.001.001 and Comment ID 234.1.001.007.

.

 

Comment ID 583.001.002

Author Name: Hand J.

Organization:  

By imposing this regulation, average people will not be able to afford to keep their ponds healthy. The additional

requirements and paper work is daunting and unnecessary and the passage of this regulation will put small pond

management business owners, who maintain these waterways, out of work! 

 

Our pond is full of wide-mouth Bass, Perch, Turtles, Geese, Duck and Bluegills. The Bass weight 5 and 6 pounds and

thrive due to the care we provide. If we cannot keep the algae from taking over the pond we will lose all the fish and

wildlife and do nothing more than breed mosquitoes. 
 

Response 

See responses to Comment ID 176.001.001 and Comment ID 210.001.001.   

 

Comment ID 588.001.001

Author Name: Duffie K.

Organization:  

The new regulations proposed by the EPA's National Pollutant Discharge Elimination System Permit (NPDES) Pesticide

General Permit (PGP) are ill-conceived gestures that may appear functionally-possible on paper, BUT pose infinitely

more harm than good.

 

Specifically, the regulatory burden associated with the proposed NPDES permitting-process would severely impinge

upon safety-tested, commensurate and timely pesticide applications to effectively manage numerous aquatic pests that

threaten private and public water-ways through broadly varying means.

 

The proposed regulations will severely encumber, if not wantonly undermine our collective efforts to protect, rehabilitate

and/or improve our community's (and Nation's) aquatic resources from the devastation posed by numerous invasive,

exotic and disease-vector pests. Indeed, there is a HUGE RISK in needlessly delaying and complicating the use of

critically needed pest-control weapons in the battle against such tenacious adversaries. 
 

Response 
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See response to Comment ID 330.1.001.002.

 

Comment ID 588.001.004

Author Name: Duffie K.

Organization:  

In essence, the proposed NPDES regulations would only serve to increase the financial and administrative burdens

placed on lake management professionals, communities, property owners and yes, our struggling economy. Ultimately,

the proposed regulations provide NO intrinsic benefit for the environment or the public's safety; and could quite possibly

produce the opposite effect.

 

I vehemently oppose the draft NPDES regulations and strongly urge EPA to NOT move forward with the proposed

language. 
 

Response 

See response to Comment ID 330.1.001.002.

 

Comment ID 589.001.001

Author Name: Dyball G.

Organization:  

We have been useing a local small business who has been in the Aquatic Plant and Pesticide Management business

for 20 years. We follow all the rules and regulations that the Michigan DNRE requires for the safe use of all chemicals in

our lake. Our state permitting process is already very tough and cumbersome now, yet alone if we had to apply for a

federal permit that people may not be able to afford because of all the monitoring involved.

 

I believe this would have a very negative impact on our small lake organization financially and record keeping being an

excessive burden on a volunteer organization that treats less than 20 acres for the purpose of enjoying the Michigan

waters for us, our children, and grandchildren. This proposed increased burden on the end user does not provide any

useful benefit to us, only increasing the governmental bureaucracy. 
 

Response 

EPA notes that the pesticide general permit (PGP) applies only to point source discharges in states and territories where EPA is the

NPDES permitting authority. States with NPDES permitting authority, including Michigan, are or will be developing separate

permits.
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EPA has conducted an economic analysis of the likely impacts of the permit issuance in affected areas. For a more detailed

discussion of the administrative and cost impacts associated with the permit, see response to Comment ID 234.1.001.007. Also, see

response to Comment ID 218.001.002 for a discussion of overlap with existing regulations and state efforts.

 

Comment ID 591.001.001

Author Name: Schmid R.

Organization:  

Good day, I would like to make comments regarding this "application rule". I was a commercial Tilapia farmer for 17

years. As such, I was required to have an applicator's license to use Rotenone to clear culture ponds of unwanted

fishes before stocking with my production stock. After having to obtain an annual aquaculture license, an annual exotic

species permit, an annual discharge permit, an annual bird permit, and various other permits and licenses to sell food

fish, it was a relief not to have anything other than an applicator's license and a renewal and continuing education

classes every 5 years to use Rotenone. I see this rule as an additional expense, a difficult thing to manage, onerous on

land owners, pond managers, state employees and additional expense to business.

 

I am now a hatchery manager for the Texas Parks and Wildlife Department. As such, I must still maintain my

applicator's license to buy and use herbicides for landscape maintenance and for the occasional aquatic vegetation

problem. I have 50 one acre ponds at my facility, and do not relish the thought of having to fill out another form,

application, report, every time we use a herbicide. Please, rethink this issue. Attempt to allow common sense to dictate

your action instead of the letter of the law. Is not the intent of such regulation to protect the natural resources of the

United States? Aren't we, the aquatic biologist, pond and lake managers, the ones who are typically attempting to

protect and enhance aquatic habitats? I am not involved in the aquatic weed management for TPWD, however, I know

that our department spends $100,000 a year and sprays 1000s of acres of public waters attempting to manage and

control exotic aquatics like Salvinia and Water hyacinth. Please reconsider this rule and make changes that we can live

with, and still make a living. 
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens. In the final permit, EPA has clarified the requirements

and reduced the paperwork burden to Applicators based on comments received. For a discussion of costs, see response to Comment

ID 234.1.001.007 and for a discussion of impacts to Applicators, see response to Comment 210.001.001. 

 

EPA notes that the pesticide general permit (PGP) applies only to point source discharges in states and territories where EPA is the

NPDES permitting authority. States with NPDES permitting authority, including Texas, are or will be developing separate permits.

 

Comment ID 602.001.002

Author Name: Darter, Jr. Lloyd
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Organization: Darter Aviation Services

As an aerial applicator, I am already under the regulatory eyes of the FAA, State Department of Agriculture, Department

of Natural Resources, County Government and your organization, the EPA. I am a small operator and already burdened

with paper work. When I am contracted by a client for application in most circumstances, it is because time is of the

essence. Having to apply for a permit and the time and money it would take would be an unnecessary and quite

probably deal-killing burden. I would lose the work and the client would lose the benefit of the application. Our

equipment is more advanced every day and we benefit from that by more precise applications. I spend countless hours

now going over maps for jobs to see what is around it and try to coordinate the particular job with the appropriate

weather conditions for optimal results and minimal intrusion to any neighbors. I am a small operator who is neighbors

with my clients and tries to go the extra mile to have a safe and efficient operation that helps better the community. In

my circumstance, the process would be an unnecessary financial burden, I couldn't afford to hire someone to deal with

all the steps in the permitting process and it would take time away from the many hats I already have to wear in this

business. Please take these comments into consideration in the rulemaking process and thank you for your time. 
 

Response 

See responses to Comment ID 210.001.001 and Comment ID 234.1.001.007.

 

Comment ID 603.001.001

Author Name: Heymann L.

Organization:  

The new rules that the EPA's (NPDES) is willing to release constitutes a burden not only for the Agricultural Operators

and Ag Pilots, but also an issue for terrestrial applicators, from the bigger ground rigger to a simple back pack sprayer

from a landscaping company.

 

Specifically, in our Aerial field the work outbreak totally depends on Mother Nature, it means, that it is Unpredictable;

then, how can somebody fill out those permits in advance? 
 

Response 

EPA notes that the PGP is an NPDES general permit, not a rule. See response to Comment ID 210.001.001 for discussion of the

requirements in the final permit for Applicators.  EPA notes that the PGP does not cover terrestrial applications for the purpose of

controlling pests on agricultural crops if such applications do not result in a point source discharge to waters of the United States.

However, point source discharges to the waters of the United States from the application of pesticides will require coverage under

an NPDES permit.

 

Comment ID 604.001.002
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Author Name: Nelson Beth

Organization: Minnesota Cultivated Wild Rice Council

Requiring individual producers to apply for an NPDES general permit would not only be impractical and virtually

impossible, but would be a poor use of state regulatory agencies staff time. Subjecting these agencies to the added

burden of enforcing pesticide laws could hinder their ability to enforce regulations that are more crucial to the protection

of the environment and the public.  
 

Response 

The PGP is an NPDES general permit.  For general permit, EPA develops and issues the permit in advance, with entities then

generally obtaining coverage under the permit through submission of a Notice of Intent (although in this case applicators are

generally exempt from having to file NOI).  See response to Comment ID 330.1.001.002.

 

EPA notes that the pesticide general permit (PGP) applies only to point source discharges in states and territories where EPA is the

NPDES permitting authority. States with NPDES permitting authority, including Minnesota, are or will be developing independent

permits.

 

Comment ID 606.1.001.001

Author Name: Frank Bobbie

Organization: Wyoming Association of Conservation Districts (WACD)

Context of our Comments - The draft permit will be enforced in several states and certain other areas, including the

Wind River Reservation, and forms a template for permit development and enforcement by at least 44 other states,

including Wyoming. It is the Agency's preliminary response to the 6th Circuit Court of Appeal's decision [FN 1] of

February, 2009. The Court's decision marks a pre-emption of the Federal Insecticide, Fungicide and Rodenticide Act

[FN 2 (FIFRA) by the Clean Water Act [FN 3] (CWA) for the first time in the history of either statute. Despite EPA's

contention of no anticipated adverse economic impacts [FN 4] on applicators and decision makers ("operators"), we

believe the implementation of EPA's draft NPDES permit, as written, is most likely to trigger many costly unintended

consequences. For example, NPDES permit requirements may require the hiring of Integrated Pest Management

technicians; delay timely pesticide applications; layer burdensome planning, recordkeeping and reporting requirements

on operators during the busiest time of the year; and expose professional applicators and land managers to

unnecessary legal risks for citizen suits over potential paper work violations. The permit would link many thousands of

operators in a legal web of performance, recordkeeping and reporting requirements that will expose them to "joint and

several" legal jeopardy through citizen suits and agency regulatory actions. In many states, pesticide regulation and

enforcement may now fall under two agencies, complicating the process and adding to the financial burden of state and

local agencies, municipalities and operators. 
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[FN 1] National Cotton Council of America v. EPA, 553 F.3d 927 (6th Cir., 2009) [FN 2] Federal Insecticide, Fungicide

and Rodenticide Act, Pub. L. No. 92-516, 86 Stat. 973, 1972

[FN 3] Clean Water Act, 33 U.S.C. 1251 et seq., 1972

[FN 4] 75 Fed Reg 107, 31784 June 4, 2010  
 

Response 

See responses to Comment ID 330.1.001.002, Comment ID 180-cp.001.001, and Comment ID 279.1.001.004.

 

Comment ID 611.1.001.001

Author Name: Vickery Mark

Organization: Texas Commission Environmental Quality (TCEQ)

Requiring all applicators and decision makers to apply for coverage, coupled with the low treatment area thresholds that

trigger NOI submittal, may result in an overwhelming number of applicants that are required to submit NOIs. Texas has

approximately 70,000 licensed pesticide applicators in addition to the decision makers associated with the application of

pesticides. The volume of NOIs would be a significant burden on state resources. Focusing on the larger applications of

pesticides will help focus resources for the greatest environmental benefit. I would also encourage EPA to provide

funding to states for this new program. 
 

Response 

EPA acknowledges commenter’s concerns about paperwork burdens, and agrees that Applicator should not be required to submit

NOIs. In the final permit, EPA has clarified the requirements and reduced paperwork burdens for Applicators and Decision-makers.

For a discussion of impacts to Applicators, see response to Comment ID 210.001.001.

 

EPA notes that the pesticide general permit (PGP) applies only to point source discharges in states and territories where EPA is the

NPDES permitting authority. States with NPDES permitting authority, including Texas, are or will be developing separate permits.

 

See response to Comment ID 218.001.002 for discussion of funding for the states.

 

 

Comment ID 614.1.001.004

Author Name: Mann Joseph

Organization: National Environmental Law Center (NELC)

Commentors understand and appreciate that EPA wants to minimize the regulatory burden on pesticide applicators. But
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this policy objective should not - and under the Clean Water Act may not - be elevated above water quality

considerations.   Pesticide applicators must be made to understand that the days of "rubber stamp" approvals to

discharge pesticides, while the public remains shut out of the process, are over. (Indeed, this "business as usual"

approach was a frustrating hallmark of regulatory efforts in those western states where discharge permits were required

in the wake of the Headwaters decision.) Moreover, the additional protections urged by Commentors are not particularly

onerous, especially in comparison to the more detailed requirements usually imposed on point source dischargers. 
 

Response 

EPA believes the final PGP is protective of the water quality and meets all CWA statutory and regulatory requirements.  See the

Fact sheet for further discussion.

 

Comment ID 615.1.001.005

Author Name: Churchill Scott

Organization: Scott's Helicopter Services, Inc.

My business is already overburdened by rules that are duplicated between state and federal guidelines or by other

agencies. The duplication of paperwork is unnecessary and requires additional time to process and uses valuable filling

space in my small office. 
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens and impacts to small businesses. In the final permit,

EPA has clarified the requirements and reduced the paperwork burden to Applicators based on comments received. See response to

Comment ID 210.001.001 for discussion of impacts to for-hire applicators, response to Comment ID 234.1.001.007 for discussion

of costs and impacts to small entities, and response to Comment ID 218.001.002 for discussion of redundancy with other

regulations.

 

Comment ID 617.1.001.002

Author Name: Setting Mary

Organization: Maryland Department of Agriculture (MDA)

The most important component for our integrated mosquito management program is larviciding of aquatic habitats that

contain mosquito larvae. MDA and county employees conduct mosquito larviciding which includes applications of

pesticides to habitats such as: salt water marshes, seasonally flooded woodlands, roadside ditches, urban ditches,

retention ponds, sewage lagoons, tires, and other such mosquito habitats. It is extremely important that the process

established for issuance of NPDES permits allows us to continue to quickly and efficiently apply larvicides and
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adulticides as part of our integrated mosquito management program in efforts to reduce the mosquito populations in a

number of Maryland's counties. If the NPDES permit process interferes with or limits our ability to apply larvicides in a

timely manner, our agency will be forced to increase efforts to control mosquito population by adulticiding. This would

result in us moving away from the efficient integrated mosquito management program we have been utilizing. We are

also concerned about the impact the permitting process may have on our agency's other pest management (forest pest,

noxious weed and invasive species) programs. As the pesticide regulatory state lead agency and as a state pest

management agency, we would now like to offer my comments and suggestions to specific issues within the draft

policy. 
 

Response 

See response to Comment ID 330.1.001.002.

 

EPA notes that the pesticide general permit (PGP) applies only to point source discharges in states and territories where EPA is the

NPDES permitting authority. States with NPDES permitting authority, including Maryland, are or will be developing separate

permits.

 

Comment ID 619.1.001.012

Author Name: Pafko Frank

Organization: Minnesota Department of Transportation (MnDOT)

As a statewide applicator, we feel the balance as currently proposed imposes unreasonable burdens on Mn/DOT staff

resources, especially to prepare the NOI form and related annual reports. Recordkeeping for entities required to submit

an NOI seems particularly onerous. We are concerned that a disproportionate amount of time will be spent on record

keeping rather than actually applying pesticides. Administrative costs, and public complaints regarding the lack of weed

control, will likely increase while productive time will decrease.  
 

Response 

EPA acknowledges the commenter’s concern about administrative burdens. It is not EPA’s intent to stop the use of chemical

pesticides or adversely affect Applicators’ ability to treat pests that threaten the economy and public health. In the final permit, EPA

has clarified the requirements and reduced the paperwork burden based on comments received. See response to Comment ID

234.1.001.007 for discussion of potential time and cost impacts.

 

EPA notes that the pesticide general permit (PGP) applies only to point source discharges in states and territories where EPA is the

NPDES permitting authority. States with NPDES permitting authority, including Minnesota, are or will be developing separate

permits.

 

Comment ID 620.1.001.003
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Author Name: Spaulding Steven

Organization: Wellmark International

Despite EPA's contention of no anticipated adverse economic impacts on applicators, we believe the implementation of

EPA's draft NPDES permit is likely to trigger many costly unintended consequences. For example, NPDES permit

requirements may require the hiring of IPM technicians; delay timely pesticide applications; layer burdensome planning,

recordkeeping and reporting requirements and additional fees on operators during the busiest time of the year; and

expose professional applicators to unnecessary legal risks for citizen suits over potential paper work violations. The

permit would link many thousands of applicators in a legal web of performance, recordkeeping and reporting

requirements that will expose them to legal jeopardy through citizen suits and agency regulatory actions. In many

states, pesticide regulation and enforcement may now fall under two agencies, complicating the process and adding to

the financial burden of state and local agencies, municipalities and operators. 
 

Response 

See response to Comment ID 330.1.001.002.

 

Comment ID 624.1.001.004

Author Name: Mckillop Pollyanne

Organization: Michigan Agricultural Aviation Association

NPES permit requirements triggered by having to submit a NOI will lay burdensome planning, recordkeeping and

reporting requirements on our Michigan aerial operators during the busiest time of the year; may delay timely pesticide

applications; will impose clerical costs few small companies can afford; and expose professional applicators and land

managers to unnecessary legal risks over potential paper-work violations. 
 

Response 

See response to Comment ID 330.1.001.002, Comment ID 234.1.001.007, and Comment ID 180-cp.001.001.

 

EPA notes that the pesticide general permit (PGP) applies only to point source discharges in states and territories where EPA is the

NPDES permitting authority. States with NPDES permitting authority, including Michigan, are or will be developing separate

permits.

 

Comment ID 625.1.001.018

Author Name: Thompson Kelvin
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Organization: Southern Minnesota Beet Sugar Cooperative (SMBSC)

Increased Costs and Lawsuits. Despite EPA's contention of no anticipated adverse economic impacts on applicators

and operators, we believe the implementation of EPA's draft NPDES permit, as written, is most likely to trigger many

costly unintended consequences. For example, NPDES permit requirements may require the hiring of IPM technicians;

delay timely pesticide applications; layer burdensome planning, recordkeeping and reporting requirements on operators

during the busiest time of the year; and expose professional applicators and land managers to unnecessary legal risks

for citizen suits over potential paper work violations. The permit will create a new web of performance, recordkeeping

and reporting requirements that will expose them to legal jeopardy through citizen suits and agency regulatory actions.

In many states, including Minnesota, pesticide regulation and enforcement wil now fall under two agencies,

complicating the process and adding to the financial burden of state and local agencies, municipalities and operators. 
 

Response 

 

See responses to Comment ID 330.1.001.002 and Comment ID 180-cp.001.001.

 

 

Comment ID 633.1.001.005

Author Name: Martin Tom

Organization: American Forest Foundation (AFF)

As previously stated in comments to Section 1.0, the current expanded definition of "operator" creates unnecessary

duplication of efforts and puts an undue burden on small family forest owners. 
 

Response 

See response to Comment ID 234.1.001.007 and please refer to PGP Comment Response Structure Essay. 

 

Comment ID 650-cp.001.001

Author Name: Wyant Jake

Organization: Gem County,  Idaho

As Gem County Weed Superintendant, my responsability is to work all noxious weeds toward eradication.We work

many ditches and canals for variety of weeds and landowners.We also have infestations of aquatic weeds we treat in

ponds.If the EPA requires us to obtain a FIFRA Permit to continue these applications, it will directly inhibit the amount of

acres we can treat.Also, applicators will refuse to treat areas where a violation of regulations will result in harsh
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penalties. 
 

Response 

EPA’s Pesticide General Permit (PGP) is separate and independent from the requirements of FIFRA. For more information about

the permit’s relation to FIFRA, other regulations, and state efforts, see response to Comment ID 218.001.002. Also, see response to

Comment ID 234.1.001.007 for discussion of potential time and cost impacts, response to Comment ID 176.001.001 for discussion

of impact on pond owners, and response to Comment ID 180-cp.001.001 for discussion of legal liability.

 

Comment ID 662.001.005

Author Name: Upham Nancy

Organization: Churchill County Mosquito,  Vector and Weed Control District, Nevada

What are the educational, training, monitoring and documentation requirements that are potentially economic burdens

in this process for the District to plan for. 
 

Response 

The pesticide general permit and fact sheet describe the applicable requirements for permittees.  See also the Pesticide Permit

Decision tool on-line for assistance.  See response to Comment ID 234.1.001.007 for discussion of potential time and cost impacts. 

 

Comment ID 667.1.001.016

Author Name: Unknown Unknown

Organization: A&B Irrigation District et al.

As proposed, the costs imposed by the draft permit on EPA, the Irrigation Entities, and by extension their landowners,

are unsupportable. The additional reporting and record keeping proposed in the draft permit will require the Irrigation

Entities to hire additional personnel and will further cost EPA millions of dollars to implement. Mechanical removal of

aquatic weeds will require additional personnel and it will inevitably cost lives. The cost of monitoring will put many of

the Irrigation Entities out of business. The cost of defending the third-party litigation will be in the millions and will also

force some Irrigation Entities out of business. 
 

Response 

See response to Comment ID 234.1.001.007 for discussion of potential time and cost impacts and impacts to small entities, and

response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits and regulatory actions.
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EPA notes that the permit requires that Decision-makers that need to submit an NOI are also required to  select and implement

efficient and effective means of Pest Management Measures that minimize discharges resulting from the application of pesticides to

control mosquitoes or other flying insect pests.  In developing the Pest Management Measures for each pest management area, the

Decision-maker must evaluate management options, which include mechanical or physical methods, with consideration for impacts

to water quality, impact to non-target organisms, feasibility, and cost effectiveness. Thus, if a Decision-maker determines

mechanical or physical methods to be infeasible or not cost-effective, other management measures such as pesticides may be

employed. Also, EPA acknowledges commenter’s concern about administrative and recordkeeping requirements, and has reduced

these requirements in the final permit.

 

Comment ID 668.1.001.004

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

The permit would link many thousands of operators in a legal web of performance, recordkeeping and reporting

requirements that will expose them to "joint and several" legal jeopardy through citizen suits and agency regulatory

actions. In many states, pesticide regulation and enforcement may now fall under two agencies, complicating the

process and adding to the financial burden of state and local agencies, municipalities and operators.  
 

Response 

See responses to Comment ID 180-cp.001.001, Comment ID 218.001.002, and Comment ID 279.1.001.004.

 

Comment ID 671.1.001.002

Author Name: Kellum Walter

Organization: San Jacinto River Authority (SJRA), Texas

Specifically, the regulatory burden associated with the proposed NPDES permitting-process for PGPs would severely

and unreasonably impair safety-tested, historically-proven, and professionally-delivered pesticide applications that are

necessary to effectively manage numerous aquatic pests that threaten private and public waterways.

 

The proposed regulations will severely encumber, if not entirely undermine, the collective efforts of numerous state

government agencies to protect, rehabilitate, and/or restore our aquatic resources from the devastation posed by

numerous invasive, exotic, and disease-vector pests. Indeed, there is a huge risk in needlessly delaying and

complicating the use of critically needed pest-control weapons in the battle against such tenacious species.  
 

Response 
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See response to Comment ID 330.1.001.002.

 

Comment ID 692.1.001.001

Author Name: Head Craig

Organization: Nebraska Farm Bureau Federation (NFBF)

Many of NFBF's members use pesticides to produce crops and livestock and have a direct financial stake in any EPA

related actions that may prohibit or limit the use or availability of pesticide products and applications. While this specific

EPA proposal would be limited to selected areas of Nebraska (i.e. Indian Country lands within the state's borders) we

recognize EPA's actions and policy positions in this area will have implications for states with designated NPDES

authority, like Nebraska, as those agencies develop their own state NPDES permit for pesticide applications. 
 

Response 

EPA appreciates the information provided by the commenter.

 

 

Comment ID 697.1.001.003

Author Name: Smith Gerald

Organization: Aquatic Control Technology, Inc.

A few of our most important concerns and suggestions follow:

 

> We are very concerned about the ability of the state agencies to handle this additional permit review and processing

in a timely manner.. These state agencies are already under-staffed and taxed with their current workload. This

additional level of permitting will likely result in further delays and jeopardize timely treatments from occurring in 2011

and potentially in future years as well. We cannot afford to have our business practices interrupted or "time sensitive"

aquatic treatments delayed, while this new permit process is implemented by the regulatory community.

 

> The additional cost for our company to file and complete this additional permit application as well as post-treatment

permit compliance, will place a significant further financial burden on our clients and especially the smaller clients. 
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of costs and impacts to small entities. See also response to Comment ID 330.1.001.002.
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EPA has developed a general permit (PGP) in part to reduce any associated administrative burden.  Authorize states can also use a

general permit to reduce the administrative burden of permitting if the state has general permitting authority.  Generally, the

administrative costs associated with an NPDES general permit is less than an individual NPDES permit.

 

Comment ID 724.001.002

Author Name: Isaacs David

Organization: Aquatic Control, Inc.

Our company is a distributor of EPA registered aquatic herbicide and algaecide products to other lake management

application companies throughout the Midwest. I am concerned that the added regulations in the proposed permit will

cause some of the smaller application companies to cease operations due to the increased burden and manpower

requirements. They simply do not have the staff available to conduct the required record keeping and reporting

components. 
 

Response 

See response to Comment ID 210.001.001.

 

Comment ID 727.001.004

Author Name: Stone Charles

Organization: Southeastern Aerial Crop Service Inc.

Here at Southeastern we have two employees in management and the oversight of the daily business operations, one

aircraft pilot, two aircraft mechanics, one mechanic's helper, one aircraft ground support and two office employees. The

permitting requirements, alone, would create a tremendous increase in the workload if we are required to submit a

Notice of Intent (NOI). If we are required to conduct pre- and post-application surveillance of each treatment area,

implement IPM decision on each application area, keep detailed records, over and above what is already required by

FIFRA, submit annual reports to EPA and any other requirements that must be met in relation to the NOI; we will have

to hire additional employees. From the wording of the NPDES Draft, it appears that any failure to properly meet the

clerical requirements of the NOI would expose professional applicators and land managers to unnecessary legal risks

over potential paper-work violations. While we want to keep our current employees working, we do not have resources

to hire additional personnel. 
 

Response 

See response to Comment ID 210.001.001.
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Comment ID 731.001.004

Author Name: Wilson, Jr. John

Organization: Aqua Doc Lake and Pond Management

Approximately 80% of our customer base is farm ponds and retention

basins

that are 2.0 surface acres or smaller that require help. These nutrient

loaded ponds create unusable, ineffective, unsightly conditions that can

even pose dangers to humans and animals. Without effective plant

management practices these ponds would become cesspools loaded with

HABâ€™s, and exotic plant species creating unsuitable habitats for fish

and perfect mosquito breeding grounds. Our firm currently manages

over

2000 ponds that we service every 2 weeks April through October. That

equals 24,000 possible applications that are performed by our staff over

the course of a 7 month period. Our years of experience have shown that

in the majority of the ponds that we manage, the threshold needed to

maintain control of algae and weed blooms is about 14 days. When we are

unable to meet this window, algae and weed infestations can take over a

pond and require higher chemical rates to regain control. 24,000

permits

would require a tremendous amount of time of not only our staff but

those

involved in the EPA permitting approval process. 
 

Response 

See responses to Comment ID 210.001.001 and Comment ID 176.001.001.

 

 

Comment ID 731.001.005

Author Name: Wilson, Jr. John

Organization: Aqua Doc Lake and Pond Management

AQUA DOC prides itself on safe pesticide usage and improving the quality of aquatic systems. Over the years we have

worked closely with the Ohio EPA, Dept of Agriculture, Soil and Water Division, municipalities and corporations to

improve water quality and aquatic habitats. We do believe that strict guidelines on pesticide usage should be mandated

PGP Responses to Comments Administrative

89510/31/2011 04:04 PM EDT



 

and only those that prove knowledgeable and responsible in their handling should be able to put them in our waters.

Take these products out of the hands of the general public, but DO NOT PENALIZE THE PROFESSIONAL S AND

SMALL BUSINESSES THAT ARE TRAINED, LICENSED AND RESPONSIBLE. AQUA DOC has worked hard to

develop the trust from the Ohio EPA, Dept of Agriculture and the public to utilize these EPA approved products in our

management strategies. It could prove devastating to smaller, family owned businesses if the way that we conduct

business is severely altered. 
 

Response 

See response to Comment ID 210.001.001.

 

Comment ID 732.001.002

Author Name: Long Nathan

Organization: Aquatic Control, Inc.

It is also obvious that the permit requirements will undoubtedly increase our operational costs and negatively impact our

business. This fact will likely create unnecessary financial hardship for my family and the families of our dedicated

employees. 
 

Response 

See responses to Comment ID 210.001.001 and Comment ID 234.1.001.007.

 

Comment ID 732.001.004

Author Name: Long Nathan

Organization: Aquatic Control, Inc.

Our company is a distributor of most EPA registered aquatic herbicide and algaecide products to other lake

management companies throughout the Midwest. Aquatic Control and our fellow applicator companies are concerned

that the added regulations in the proposed permit will cause some of the smaller companies to cease operations due to

the increased requirements. These smaller companies may not have the staff available to conduct the required record

keeping and reporting components. This would cause a decrease in our customer base and a reduction in our product

sales. In addition, it may leave a number of hard working, law abiding, tax paying American citizens without employment

at a time when new employment is difficult to find and state, local, and federal tax revenues are at an all time low. 
 

Response 
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In the final permit, EPA has clarified the requirements and reduced the paperwork burden to small entities based on comments

received.  See response to Comment ID 210.001.001 for discussion of Applicators’ requirements.  EPA has conducted an economic

impact analysis to evaluate the costs associated with complying with the final permit.  The analysis shows minimal burden to small

entities as a result of this permit.  See response to Comment ID 234.1.001.007.

 

Comment ID 734.001.005

Author Name: Sweeney Susan

Organization: PLM Lake and Land Management Corporation

REPORTING/MONITORING The monitoring and reporting requirements along with the burden of coordination with NOI

holders reporting under the new permit system would necessitate a minimum of two employees at each division

(seasonal at our northern divisions, and full time at our southern divisions). Our largest division may require up to five

new seasonal employees. These personnel additions would impact the cost of treatment dramatically, limiting the

number of people who could afford treatment. Reduced treatments will lead to more invasive plant-life growing

unchecked in our waterbodies and decreased income for not only PLM, but all aquatic application companies, in turn

reducing employment and the federal and state tax base. 
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of costs and impacts to small entities and potential need to hire additional employees.

 

Comment ID 736.001.003

Author Name: Fefes Kristen

Organization: Associated Landscape Contractors of Colorado

We also believe the implementation of EPA's draft NPDES permit, as written, is most likely to trigger many costly

unintended consequences. For example, NPDES permit requirements may require the hiring of IPM technicians; delay

timely pesticide applications; layer burdensome planning, recordkeeping and reporting requirements on operators

during the busiest time of the year; and expose professional applicators and green industry companies to unnecessary

legal risks for citizen suits over potential paper work violations. The permit would link many thousands of operators in a

legal web of performance, recordkeeping and reporting requirements that will expose them to litigation through civil

lawsuits and perhaps regulatory actions. In many states, pesticide regulation and enforcement may now fall under two

agencies, complicating the process and adding to the financial burden of state and local agencies, municipalities and

operators. The new NPDES permits, will not only create an additional costly and unnecessary layer of regulation for

green industry professionals, but it will also create an enormous resource drain on Colorado's already financially

strained state government who would be charged with issuing permits. 
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Response 

See responses to Comment ID 330.1.001.002, 180-cp.001.001, and Comment ID 218.001.002.

 

Comment ID 740.001.001

Author Name: Carlson Donald

Organization: Kansas Department of Health and Environment (KDHE)

We suggest EPA handle the permitting for the PGP nationally, in the same manner they handled the NPDES Vessels

General Permit? Since EPA is responsible for administering both the Clean Water Act (CWA) and the Federal

Insecticide, Fungicide, and Rodenticide Act (FIFRA) it would seem a perfect match in light ofbeing able to utilize EPA's

automated electronic NOI system, to ensure a consistent and coordinated national enforcement approach regarding

CWA & FIFRA program requirements, and assist States address already being faced with critical manpower and

resource issues . EPA could allow those states which desire to administer a State PGP program to retain that option .

This would relieve a significant workload from the NPDES States at a time when State funding is declining and there is

no increase in EPA funding for significant new initiatives such as administering a State PGP program. 
 

Response 

EPA can only issue NPDES permit in areas where the Agency is the permitting authority.   See also response to Comment ID

218.001.002.

 

Comment ID 750.001.002

Author Name: Floyd G.

Organization:  

Furthermore, we are greatly concerned that the regulatory burden imposed would only serve to increase costs for lake

associations, lake boards and other riparianâ€™s attempting to protect or improve aquatic resources, maintain property

values, sustain for angler and recreational opportunities, and improve navigation and flood control capabilities. 
 

Response 

See responses to Comment ID 176.001.001 and Comment ID 234.1.001.007.

 

Comment ID 750.001.004

Author Name: Floyd G.
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Organization:  

Equally as important, we are certain that the proposed NPDES regulations will serve to increase the administrative and

financial burdens placed on the lake management professionals that now strive to preserve, protect, and if possible, to

improve the aquatic resources of the State.

 

The proposed regulations do not provide any substantive benefits to the environment or to the protection of public

health that doesnâ€™t already exist in the State. 
 

Response 

See response to Comment ID 560.001.004, which is similar to this comment. 

 

Comment ID 757.001.004

Author Name: Hardin D.

Organization:  

As I interpret the definition of "pest management area," that would require I file a NOI each year, since hopefully, I

would be adding clients. That would also require preparation of pest management plan for each area treated and each

of those areas would have to be covered in an annual report. I estimate each plan will take at least 2-4 hours depending

on the complexity of the treatment and site. Each site will add at least an hour in preparing the annual report. If I do as

few as 20 different sites per year that is 40-80 hours preparing plans and another 24-30 hours minimum preparing an

annual report. That is a lot of unbillable time to absorb. Only so much can be passed on to clients. A one acre pond

takes an hour or less to treat for algae/aquatic weeds not including travel time. The plan and reporting time would add 3

hours or more to the bill. 
 

Response 

EPA notes that Applicators are not required to file an NOI, submit annual reports, or develop a plan.  In the final permit, EPA has

clarified the requirements and reduced the paperwork burden to Applicators based on comments received.  See response to

Comment ID 210.001.001.

 

EPA has conducted an economic impact analysis to evaluate the costs associated with complying with the final permit.  The

analysis shows minimal burden to Applicators as a result of this permit.  See response to Comment ID 234.1.001.007.

 

Comment ID 757.001.006

Author Name: Hardin D.
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Organization:  

I also have to question who is going to process all of the NOI and review the required plans and reports. The State of

Maryland is not hiring, and has employees on furlough. EPA doesn't have an adequate budget to do meet the

regulatory review responsibilities it already has. 
 

Response 

EPA is responsible for processing and reviewing required plans and reports for the PGP.  See response to Comment ID

218.001.002.

 

Comment ID 760.001.001

Author Name: Boon N.

Organization:  

I am greatly concerned that the new regulations proposed by the EPA's National Pollutant Discharge Elimination

System Permit (NPDES) Pesticide General Permit (PGP) would negatively impact businesses and consumers. 
 

Response 

See response to Comment ID 234.1.001.007.

 

Comment ID 777.001.001

Author Name: Koser R.

Organization:  

ï¿½My name is Rebecca Koser and I currently work for Aquatic Environment Consultants, Inc. (A.E.C.). A.E.C. is a

small business, so the proposed permit system will impact all of the employees who work here, including me. It will

create extra work on already regulated EPA FIFRA-registered products. The extra requirements will add additional

costs that will cause hardship on our employees as well as our clients. It could ultimately jeopardize our jobs as well as

the function of the entire business. I thoroughly enjoy my job here at A.E.C. and hope you will seriously reconsider

going through with the proposed permit system. 
 

Response 

See responses to Comment ID 210.001.001 and Comment ID 234.1.001.007.
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Comment ID 778.001.002

Author Name: George P.

Organization: Lake Dutchess Association (LDA)

The proposed new requirements, would have a significant impact on how Lake Dutchess is managed. The proposed

EPA's would make it nearly impossible to plan our budget and permit applications in time for the 2011 season.

 

We already accept, and adhere to strict standards to insure that our lake remains a healthy water body for all who use

it: homeowners and wildlife included.  

 

Further regulation, as outlined in the current draft of a National Pollutant Discharge Elimination System (NPDES)

Pesticide General Permit (PGP) would add would add a significant burden to our organization by increasing

management time and budget expense beyond what our all-volunteer group can manage. The applicator we have

partnered with for our lake management would have to increase our costs by at least 10% to 20%...at least! This would

be a devastaing increase in cost for our membership.

 

At the same time, it looks like our treatment options would be reduced, making the lake a less desirable location for

recreation, ultimately reducing the property value of a lake home. 
 

Response 

See response to Comment ID 234.1.001.007 for discussion of potential time and cost impacts, and the potential for cost pass-

through.  See response to Comment ID 176.001.001 for discussion of property values.  EPA notes that the Sixth Circuit Court has

extended the April 2011 deadline.

 

Comment ID 781.001.001

Author Name: Goethem R.

Organization:  

As an industry professional, this new proposed process will overburden us with additional regulations that are not

necessary as our State agency has control and has been doing a very good job with it's current permit process. Please

exempt our aquatic pesticide industry from the unnecessary regulations that are being proposed. 
 

Response 

See response to Comment ID 218.001.002.
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Comment ID 784.001.003

Author Name: Savin Guy

Organization: Savin Lake Services

-�The proposed NPDES regulations will serve to increase the administrative and financial burdens placed on the lake

management professionals that now strive to preserve, protect and if possible, to improve the aquatic resources of the

various states.

 

 -� We are greatly concerned that the regulatory burden imposed by the NPDES draft regulation would only serve to

increase costs for lake associations, lake boards and other riparians attempting to protect or improve aquatic resources,

maintain property values, sustain for anglers and recreational opportunities, and improve navigation and flood control

capabilities.

 

-� Lake management professionals already expend substantial resources towards regulatory compliance and may create

a competitive disadvantage. Creating yet another layer will do nothing to further protect public health or the natural

resource but will certainly add to the cost of doing business in all sectors of the industry. 
 

Response 

See response to Comment ID 330.1.001.002.  See also response to Comment ID 234.1.001.007 for discussion of potential time and

cost impacts, and the potential for cost pass-through.  Additionally, see response to Comment ID 176.001.001 for discussion of

property values.   

 

Comment ID 787.001.004

Author Name: Smith S.

Organization:  

Adding more permits costs, record keeping time, and limiting the number of acres we can treat annually will have a very

detremental affect on my business. Our clients consist of privately owned lakes, POA, golf courses and municipalities.

They depend on my company to keep their water bodies navigable, accessible, aesthically pleasing, as well as,

providing excellent fisheries.

 

Adding an unwarranted and duplicated permitting system, which I believe NPDES permits will do, will certainly result in

higher costs to our clients. Most are working under restricted budgets, with such a struggling economy. Adding this

unwarranted expense, will result in cases where our clients can longer afford our services. This will have a two fold

negative impact. These clients will loss the ability to utilize their water bodies. My small family business will lose income

we cannot afford to lose. 
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Response 

EPA acknowledges the commenter’s concern about administrative burdens and impacts to small businesses. In the final permit,

EPA has clarified the requirements and reduced the paperwork burden to Applicators based on comments received. See response to

Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID 234.1.001.007 for

discussion of costs and impacts to small entities, and potential for cost pass-through. Also, for discussion of potential overlap with

other regulations or permitting systems see response to Comment ID 218.001.002.

 

EPA notes that it is not the Agency’s intent to limit the number of acres for-hire applicators can treat annually. 

 

 

Comment ID 791.001.001

Author Name: Donahoe J.

Organization: Aquatic Weed Control

I am a small business owner in Northern IN and have been in business for 23 years - this NPDES new rule will have a

significant impact on my buisness and the 5 full time employees that I employ. These 5 folks also have at least 10

dependents on thier employment. I have been certified to apply aquatic herbicides for 23 years and have always

followed the label with no violations. I do not beleive the EPA - although trying - does not have a good handle on how

the aquatics industry works. There needs to be more time to put this together as the states are scrambling now to be

prepared for April 11, 2011 to manage these new npdes rules. They do not have the manpower to properly manage

these new rules - it is being handed to them and asking them to manage this when the new rules have not even been

establisahed. They already have limited resources and limited funds to manage this in a extemely down economy. 
 

Response 

EPA notes that the pesticide general permit (PGP) applies only to point source discharges in states and territories where EPA is the

NPDES permitting authority. States with NPDES permitting authority, including Indiana, are or will be developing separate

permits.

 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of costs and impacts to small entities.  

 

Comment ID 791.001.003

Author Name: Donahoe J.

Organization: Aquatic Weed Control
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Our coustomer base is mostly private homowners and associatrions that can't afford to pay more in permit fees etc. to

manage the public water ways that the states should be already paying. Yes the landowners around a public lake pay to

have the public lake treated already. 
 

Response 

EPA notes that, although some operators may incur minor costs as a result of the recordkeeping and technology-based requirements

of the permit, there are no permitting fees associated with the permit. See response to Comment ID 210.001.001 for discussion of

impacts to for-hire applicators and response to Comment ID 234.1.001.007 for discussion of costs and impacts to small entities.

 

Comment ID 805.001.006

Author Name: Rust-Essex Leah

Organization: Aquatic Control, Inc.

Please reconsider the EPA requirements of the draft NPDES pesticide general permit to reduce the burden to our small

business as well as the management of aquatic resources by our customers.  
 

Response 

See response to Comment ID 210.001.001.

 

Comment ID 811.001.003

Author Name: Conner R.

Organization:  

The extra man-hours required to comply with the extra regulations would increase costs to these customers, many of

whom are already having financial difficulties during this recession. 
 

Response 

See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators and response to Comment ID

234.1.001.007 for discussion of costs and impacts to small entities and the potential for cost pass-through.

 

Comment ID 830.001.003

Author Name: Zaranski A.
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Organization:  

The proposed guidelines as written include 1) a requirement to conduct post monitoring of herbicide and algaecide

residue after each application, 2) post application inspection and reporting, and 3) preparing a management plan to

assess other options. These requirements will be extremely burdensome for our small lake community association and

its membership and we question the need for these activities after many years of continuing operations without adverse

incident.  

 

Please reconsider the necessity of these requirements for small community based lakes such as Packanack Lake.

 
 

Response 

As discussed in the Fact Sheet (Section I.6), on November 27, 2006, EPA issued a final rule (2006 NPDES Pesticides Rule)

clarifying two specific circumstances in which an NPDES permit was not required to apply pesticides to or around water.   On

January 7, 2009, the Sixth Circuit vacated EPA’s 2006 NPDES Pesticides Rule and held that the CWA unambiguously includes

“biological pesticides” and “chemical pesticides” with residuals within its definition of “pollutant.”  National Cotton Council of

America v. EPA, 553 F.3d 927 (6th Cir., 2009). As a result of the Court’s decision to vacate the 2006 NPDES Pesticides Rule,

NPDES permits will be required for discharges to Waters of the United States of biological pesticides, and of chemical pesticides

that leave a residue.  In response to the Court’s decision, EPA has decided to issue this NPDES Pesticide General Permit (PGP) to

cover certain discharges resulting from pesticide applications. Without this general permit, pesticide Applicators that discharge into

waters of the United States would have to obtain coverage under individual NPDES permits in order to legally continue applying

pesticides to waters of the United States. Individual NPDES permits generally take longer to obtain and typically are more

burdensome than general permits. 

 

EPA acknowledges the commenter’s concern about administrative burdens and impacts to small entities. In the final permit, EPA

has clarified the requirements and reduced the recordkeeping and reporting burden to small entities based on comments received.

Entities such as a small lake community association may not need to conduct post application inspection and reporting or prepare a

management plan. See response to Comment ID 234.1.001.007 for a more detailed discussion of potential time and cost impacts,

and impacts to small entities.

 

Also, EPA notes that the pesticide general permit (PGP) applies only to point source discharges in states and territories where EPA

is the NPDES permitting authority. States with NPDES permitting authority, including New Jersey, are or will be developing

separate permits.

 

Comment ID 838.1.001.002

Author Name: Stambaugh Sharmon

Organization: Alaska Department of Environmental Conservation
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Like the vessel permit. the number of potential permitees can only be roughly estimated in Alaska based on our existing

state pesticide application permit program. Assigning resources to effectively administer this new permit, including

compliance and enforcement. will be challenging given the geographic coverage of a single PGP for Alaska. 
 

Response 

In response to the Sixth Circuit Court’s decision, EPA has developed a general permit (PGP) in part to reduce any associated

administrative burden.  

 

Comment ID 844.1.001.018

Author Name: Tatum Vickie

Organization: National Council for Air and Stream Improvement (NCASI)

Under the "frequently asked questions" it is reported that the preliminary assessment "…found the economic impact on

covered entities, including small businesses, to be minimal." Yet in another section of these "questions" there is an

admission that after April 2011 an applicator that does not have an NPDES permit for any reason could face $37,500 a

day in fines. The ambiguity about what will be considered as a point source discharge of a pesticide, lack of coverage of

some types of applications under the draft PGP, and reported potential need for individual NPDES permits are

inconsistent with a finding of minimal economic impact. There appears to be substantial redundancy in record-keeping

and reporting that will burden applicators with additional costs. It might be prudent for EPA to test the costs of

complying with the draft PGP by working with landowners and operators to develop realistic data for some example

operations. States with designated authority concerning NPDES permits will also be facing new costs. 
 

Response 

The economic analysis was conducted to evaluate the costs associated with complying with the requirements in the final PGP.

Costs such as penalty fines associated with noncompliance costs, obtaining coverage under another NPDES permit, and

administrative costs associated with administrating the NPDES program are not included in the analysis.  See response to Comment

ID 234.1.001.007 for discussion of costs associated with complying with the final PGP.  In the final permit, EPA has clarified the

recordkeeping and reporting requirements to reduce burden to Applicators.  See response to Comment ID 210.001.001. 

 

EPA has developed a general permit (PGP) in part to reduce any associated administrative burden.  Authorized states can also use a

general permit to reduce the administrative burden of permitting if the state has general permitting authority.  Generally, the

administrative costs associated with an NPDES general permit are less than with an individual NPDES permit. See also response to

Comment ID 218.001.002.

 

Comment ID 848.001.001
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Author Name: Bondra Joe

Organization: Cygnet Enterprises Inc.

Cygnet Enterprises Inc is a national distributor of products used in aquatic plant management activities. Cygnet has

locations in Michigan, Indiana, Pennsylvania, North Carolina, Idaho, California and Washington. We are concerned that

the proposed NPDES regulations will serve to increase the administrative and financial burdens placed on the lake

management professionals that now strive to preserve, protect, and if possible, to improve the aquatic resources of

various States. Many of these companies are categorized as small business concerns by definition of the Small

Business Administration. These same companies are contracted by small entity concerns. Consideration of exempting

NGOâ€™s and other nonprofit entities is recommended. These small businesses and small entities cannot be expected

to shoulder the substantial burdens of this permit system. In addition, larger business concerns involved in lake

management activities are already regulated by state Departments of Agriculture, Departments of Environmental

Quality, Departments of Natural Resources, Fish and Wildlife Services, the FIFRA label and the U.S. EPA. These

companies already expend substantial resources towards regulatory compliance and may create a competitive

disadvantage. All business should share equal regulatory burden no matter the size of the business, however that

regulatory burden should be of pertinent non duplicative requirements. Creating yet another layer of permitting and

regulation will do nothing to further protect public health or the natural resource but will certainly add to the cost of doing

business in all sectors of the industry. Businesses large and small are the backbone of the U.S. economy, and in these

uncertain times more than ever, should be allowed to go about the work for which they are educated, trained, certified

and regulated. 
 

Response 

See response to Comment ID 485.1.001.001, which is similar to this comment.

 

 

Comment ID 885.001.005

Author Name: Dunlap Jo

Organization: Cygnet Enterprises Inc.

Of equal importance, is the concern that the regulatory burden imposed by the NPDES draft regulation would only serve

to increase costs for lake associations, lake boards and other riparian users attempting to protect or improve aquatic

resources, maintain property values, sustain for angler and recreational opportunities, and improve navigation and flood

control capabilities. 
 

Response 

See responses to Comment ID 176.001.001 and Comment ID 234.1.001.007.
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Comment ID 892.1.001.003

Author Name: Greene J.

Organization: Alabama Department of Conservation and Natural Resources (ADCNR)

Invasive aquatic plants such as hydrilla, Eurasian watermilfoil, water hyacinth, and alligator weed are becoming more

problematic and typically require chemical treatment for control. Many invasive aquatic plant problems first appear due

to importation from the water garden industry. Many times these species establish first on private property in

ornamental ponds before making their way to larger ponds or even public waters by means spillway overflow or by

uninformed individuals performing intentional stockings. Most private pond owners with aquatic weed problems either

conduct pesticide applications themselves or rely on small-scale commercial companies to conduct the treatments. It is

our concern that many of the specifics of this permit will inhibit small-scale applicators from conducting pesticide

applications, especially those for invasive species. The permit cost and/or personnel costs (time and expense of record

keeping) to these small-scale companies will likely be passed on to the consumer in increased treatment costs. This

could very likely reduce invasive weed treatments due to prohibitive expense and may put many small-scale companies

out of business. This would likely increase the occurrence of invasive aquatic weeds in public and private waters. 
 

Response 

See response to Comment ID 330.1.001.002.  It is not EPA’s intent to stop the use of chemical pesticides or adversely affect

applicators’ ability to treat pests, including invasive species, that threaten the economy and public health.  See also response to

Comment ID 234.1.001.007 for discussion of potential time and cost impacts, impacts to small entities, and potential for cost pass-

through. Also, see response to Comment ID 210.001.001 for a discussion of impacts to Applicators.

 

EPA also notes that the pesticide general permit (PGP) is not a regulation, and applies only to point source discharges in states and

territories where EPA is the NPDES permitting authority. States with NPDES permitting authority, including Alabama, are or will

be developing separate permits.

 

Comment ID 927.001.001

Author Name: Stimar Rene

Organization:  

We are a small aerial application business(2 employees-husband & wife) located in northern Wisconsin. We normally

work in Wisconsin and Michigan doing forestry, row crops, and invasive species applications .

 

We are not environmental policy experts and many times have never physically been at the application sites prior to the

application. We don't have the trained employees to handle all of the additional paper work and compliance challenges

that we would face if we were required to comply with portions of EPA's NPDES permit . This should be the
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responsibility of our clients decision making organization.

 

We use the most up to date methods for aerial applications-GP,S units, drift retardant nozzles, and half boom shut off

systems. We are always aware of wind speed and direction and only make applications when conditions are optimum.

Our company participates in PASS and Operation S.A.F.E. programs and is a member of our state and national aerial

applicators associations, so we are continually educating ourselves on the latest cutting edge technologies .

 

In closing, we believe that the implementation of EPA's draft NPDES permits is burdensome in that it will require

additional planning, record keeping, and reporting. It could delay timely applications, impose costs that few small

businesses can afford, and expose professional aerial applicators to unnecessary legal risks due to potential paperwork

violations . 
 

Response 

See response to Comment ID 330.1.001.002.  In addition, see response to Comment ID 210.001.001 for discussion of impacts to

for-hire applicators and response to Comment ID 234.1.001.007 for discussion of costs and impacts to small entities. Also, see

response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits and regulatory actions.

 

EPA notes that the pesticide general permit (PGP) applies only to point source discharges in states and territories where EPA is the

NPDES permitting authority. States with NPDES permitting authority, including Wisconsin and Michigan, are or will be

developing separate permits.

 

Comment ID 928.001.004

Author Name: Bonner Claude

Organization: Arkansas Crop Protection Association

In addition to increased direct and indirect costs to the agriculture community, the permitting system will create

regulatory confusion and increased public costs within our state. With this system the use of crop protection products in

Arkansas will be regulated by two agencies. The agency that has long been responsible with crop protection product

use and application is sufficiently staffed, trained and experienced to serve well in that role. The NPDES permitting and

regulating processes will be within an agency that previously has had little responsibility in crop agriculture. It is likely

they will have a serious lack of agricultural staff expertise as well as a major shortage of staff numbers to serve the role

needed in commercial agriculture, if agriculture is included in the permitting process requirements. Correcting these

deficiencies will require an extended period of time and considerable expense at the state level . We suggest that the

effective date of the permitting process is not realistic in view of the requirements that will be placed upon agencies with

roles in the process. There will be little if any time for the education process required for growers and applicators if the

current start date is applied. The regulatory confusion brought on by this dual agency regulatory system and short time

allowed for implementation may also add to the potential risk of legal action initiated by opponents of commercial

agriculture. 
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Response 

See response to Comment ID 218.001.002 for a discussion of redundancy with existing regulations or state efforts, and see response

to Comment ID 180-cp.001.001 for discussion of citizen lawsuits and regulatory actions.  Additionally, the Sixth Circuit Court has

extended the April 2011 deadline. 

 

EPA notes that the pesticide general permit (PGP) applies only to point source discharges in states and territories where EPA is the

NPDES permitting authority. States with NPDES permitting authority, including Arkansas, are or will be developing separate

permits.

 

Comment ID 374.001.003

Author Name: Hogan Leland

Organization: Utah Farm Bureau Federation (UFBF)

2. Utah Farm Bureau is concerned over unnecessary and burdensome "regulation creep." We would note that the

language in the draft permit and fact sheet may open the door to additional layers regulation and to further litigation of

other pesticide applications. Please note that each additional regulatory requirement imposed by US EPA or other

regulatory agencies establishes additional financial burdens, requires more time and diverting other resources. These

financial demands and regulatory burdens are added to an industry that is already suffering economically.

 

3. Mosquito control is a very important program in Utah, and has become even more important with the introduction of

West Nile Virus into the American landscape. This new EPA regulatory focus in an area critical to human health and

safety is unfunded and will put additional cost to an already underfunded program. Utah Farm Bureau is concerned that

the additional costs associated with meeting the permitting requirements could result in the closure of mosquito

abatement programs, particularly in rural Utah. This could cause an increase in vector related diseases affecting Utah

citizens, Utah animal agriculture and especially our rural communities. 
 

Response 

See response to Comment ID 330.1.001.002.  See also response to Comment ID 234.1.001.007 for a discussion of the costs

associated with the permit, and response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits and regulatory actions. 

 

ADMIN.2 - E.O. 12866 REGULATORY PLANNING AND REVIEW

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
 

ADMIN.3 - E.O. 13175 CONSULTATION AND COORDINATION WITH
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INDIAN TRIBAL GOVERNMENTS
Comment ID 393.1.001.010

Author Name: Corey Fred

Organization: Tribal Pesticide Program Council (TPPC)

Finally, something for which the TPPC is highly concerned and for which the EPA does not account for with respect to

the General Permit is how the Agency consulted with Indian tribes. According to Executive Order 13175, Consultation

and Coordination with Indian Tribal Governments, the Agency is required to develop an accountability process to

ensure "meaningful and timely input by tribal officials in the development of regulatory policies that have tribal

implications." As such, the EPA is supposed to consult with tribes and conduct a tribal summary impact for regulations

"and other actions" (e.g., in this case, the General Permit) which are expected to impose substantial direct compliance

costs on one or more Indian tribal governments (see "Burdensome Resource Requirements" section above that also

speaks to economic impacts of the General Permit).

 

The Federal Register notice regarding the General Permit does not account for the EPA performing the important

function of consulting with Indian tribes. In addition, the TPPC is only aware of the Agency sending out letters to such

tribes concerning two "consultation calls" that were subsequently held on June 29th and 30th. These calls, however, do

not qualify as meaningful government-to-government consultation between the EPA and tribes. In fact, our Council feels

fairly confident that most of the tribal participants on the calls were pesticide and environmental staff with little to no

involvement by tribal leaders.

 

While the TPPC understands that implementation of the General Permit is required by April 2011 due to a Court order,

this does not negate EPA's responsibility to fully engage and consult with Indian tribes regarding the Permit which could

have substantial and possibly adverse impacts on Indian country. Because of this, the TPPC recommends that the

Agency conduct meaningful consultation with the nation's tribes concerning the General Permit. With the impending

court-ordered deadline for finalizing the Permit, the TPPC is also pleased to offer any assistance that it can provide the

EPA in meeting this obligation of consultation on the part of the Agency. 
 

Response 

EPA engaged in consultation with the tribes, both at the EPA headquarters (EPA HQ) and EPA regional level in all ten EPA

Regions.  EPA HQ engaged the tribes in numerous ways including: provided an overview of the draft PGP to the tribes in May

2010 at the National Tribal Water Council Meeting; held a conference call with the Tribal Pesticide Program Council on June, 3,

2010 where EPA HQ provided an overview of the draft PGP; posted information about the draft PGP, including dates and locations

of the PGP public meetings, hearing and webcast on the American Indian Environmental Office’s (AIEO) website in June 2010;

held a National Tribal Conference Call on July 15, 2010 where EPA HQ provided an overview of the draft PGP and accepted

comments from the tribes; and held a National Tribal Consultation Call on September 29, 2010 to discuss tribal issues and concerns.

 All tribal leaders were mailed invitation letters on August 30, 2010 to attend the consultation call. Additionally, at the regional

level, the EPA Regional Offices held numerous meetings, conference calls, and webinars to educate interested tribal stakeholders

about EPA’s PGP.  An NPDES PGP Tribal Consultation Summary document is included in the docket for the PGP that addresses
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tribal concerns and questions from the National Tribal Consultation Call and submitted comments during the comment period.

 

Comment ID 409.1.001.008

Author Name: Corey Fred

Organization: Tribal Pesticide Program Council (TPPC)

Finally, something for which the TPPC is highly concerned and for which the EPA does not account for with respect to

the General Permit is how the Agency consulted with Indian tribes. According to Executive Order 13175, Consultation

and Coordination with Indian Tribal Governments, the Agency is required to develop an accountability process to

ensure "meaningful and timely input by tribal officials in the development of regulatory policies that have tribal

implications." As such, the EPA is supposed to consult with tribes and conduct a tribal summary impact for regulations

"and other actions" (e.g., in this case, the General Permit) which are expected to impose substantial direct compliance

costs on one or more Indian tribal governments (see "Burdensome Resource Requirements" section above that also

speaks to economic impacts of the General Permit).

 

The Federal Register notice regarding the General Permit does not account for the EPA performing the important

function of consulting with Indian tribes. In addition, the TPPC is only aware of the Agency sending out letters to such

tribes concerning two "consultation calls" that were subsequently held on June 29th and 30th. These calls, however, do

not qualify as meaningful government-to-government consultation between the EPA and tribes. In fact, our Council feels

fairly confident that most of the tribal participants on the calls were pesticide and environmental staff with little to no

involvement by tribal leaders.

 

While the TPPC understands that implementation of the General Permit is required by April 2011 due to a Court order,

this does not negate EPA's responsibility to fully engage and consult with Indian tribes regarding the Permit which could

have substantial and possibly adverse impacts on Indian country. Because of this, the TPPC recommends that the

Agency conduct meaningful consultation with the nation's tribes concerning the General Permit. With the impending

court-ordered deadline for finalizing the Permit, the TPPC is also pleased to offer any assistance that it can provide the

EPA in meeting this obligation of consultation on the part of the Agency. 
 

Response 

See response to Comment ID 393.1.001.010.

 

Comment ID 486.1.001.007

Author Name: Laroche Francois

Organization: South Florida Water Management District (SFWMD)

When a waterway flows through tribal land and is not tribal property, are there any NPDES permit changes for the non-
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tribal operator performing pesticide applications to the waterway? 
 

Response 

EPA’s NPDES PGP applies to Indian Country lands; however, if the waterway is a Water of the U.S. and is not located in an area

where EPA is the NPDES permitting authority, then the operator will need to seek coverage under their respective state NPDES

permit.
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APP - APPENDICES

Comment ID 344.1.001.014

Author Name: Kennedy Keith

Organization: Wyoming Crop Improvement Association (WCIA)

Pesticide Lists in Appendices A, B and C: Few of the pesticides listed the appendices are relevant to the scope of uses

covered under the permit. We question EPA's intent for including this irrelevant information. 
 

Response 

EPA disagrees that the list of pesticides in Appendices A, B, and C is irrelevant. EPA is providing the list of pesticides in

Appendices A, B, and C of the fact sheet merely as a compilation of results from different studies on pesticides.  The final permit

applies to and is based solely on information relevant to the activities covered under the final permit which includes discharges

directly to waters of the United States from the application of pesticides.

 

Comment ID 418.1.001.018

Author Name: Kennedy Keith

Organization: Wyoming Ag-Business Association (WABA)

Pesticide Lists in Appendices A, B and C: Few of the pesticides listed the appendices are relevant to the scope of uses

covered under the permit. We question USEPA's intent for including this irrelevant information 
 

Response 

Refer to response to Comment ID 344.1.001.014.

 

Comment ID 606.1.001.018

Author Name: Frank Bobbie

Organization: Wyoming Association of Conservation Districts (WACD)

Pesticide Lists in Appendices A, B and C: Few of the pesticides listed the appendices are relevant to the scope of uses

covered under the permit. We question EPA's intent for including this irrelevant information. 
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Response 

Refer to response to Comment ID 344.1.001.014.

 

Comment ID 668.1.001.030

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

Pesticide Lists in Appendices A, B and C: Few of the pesticides listed the appendices are relevant to the scope of uses

covered under the permit. Besides questioning EPA's intent for including this irrelevant information, the MCD requests

that these lists be edited for relevance to the scope of uses.  
 

Response 

Refer to response to Comment ID 344.1.001.014. 

 

APP.1 - DEFINITIONS AND ACRONYMS

Comment ID 195.1.001.003

Author Name: Wolf C.

Organization:  

- Section 1.2.2 (pg. 3)

This section mentions "annual treatment area thresholds" and outlines specific parameters for pesticide use, but it fails

to properly define "annual treatment area thresholds." This term is not found in Appendix A and therefore is undefined

and confusing. 
 

Response 

EPA agrees with commenter and has added a definition of "annual treatment area threshold" in Appendix A of the final permit.  The

Agency believes this definition provides a clearer approach to identify/calculate treatment areas for purposes of determining

whether an NOI is required to be submitted to obtain coverage under the PGP.  

 

Comment ID 195.1.001.009

Author Name: Wolf C.
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Organization:  

- Missing definition in Appendix A (pg. 32)

No definition for "annual treatment area thresholds" even though it is a key term in Section 1.2.2. 
 

Response 

Refer to response to Comment ID 195.1.001.003.

 

Comment ID 195.1.001.010

Author Name: Wolf C.

Organization:  

This definition identifies discharge as "addition of any „pollutant…to „waters of the U.S." including surface runoff. Logic

and basic understanding of pesticides admits that any application of a pesticide will result in discharge to the water,

however minute. This definition should include, or at least refer to, the difference between acceptable and non-

acceptable levels of discharge (which you mentioned in Section 3.0). Using the phrase "any pollutant" and not defining

(or referring to) acceptable parameters effectively excludes every pesticide from use. 
 

Response 

EPA disagrees with commenter's suggestion to include the difference between acceptable and non-acceptable levels of pollutants in

a discharge. The PGP definition of "discharge" is appropriate and is from the federal regulations at 40 CFR 122.2.

 

Comment ID 195.1.001.011

Author Name: Wolf C.

Organization:  

Under subpoint (a), a pest includes "any vertebrate animal other than man." Presumably "man" here is used in the

antiquated general sense referring to the human species, and not "man" as in the male half of Homo sapien. If the

former, it should be revised to "human," and if the latter, I suggest investing in good sofa sleepers. 
 

Response 

EPA acknowledges commenter's point on the Agency's use of the term "man."  The definition, consistent with the federal

regulations at 40 CFR 152.5, uses the term "man" to refer to humans.
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Comment ID 195.1.001.017

Author Name: Wolf C.

Organization:  

In II.1 (pg. 7), the terms "operator" and "permittee" are introduced and meant to carry different meanings. However, by

your own definition, an operator is "the permit holder" and the permittee is the operator during the time they are covered

by the permit. The distinction between these two terms is so subtle as to be practically negligible and instead of

clarifying meanings for the user (or operator, or reader), it obscures them and adds to the confusion. Throughout the

proposal and the fact sheet, only one term should be used. If the distinction between both terms is so important (which I

doubt), then identify "permittee" as a subset of "operator" in the Appendix A of the proposal and clearly identify the

differences there. Otherwise, drop "permittee" entirely. 
 

Response 

EPA agrees with commenter.  The final permit uses the term "Operator" but not "permittee."  These two terms mean the same thing

in the context of the NPDES program; however, to avoid confusion, EPA eliminated the term "permittee" from the permit.

 

Comment ID 203.1.001.005

Author Name: Byram Tom

Organization: Southern Forest Tree Improvement Committee (SFTIC)

To this last point, a more complete definition of practices intended for coverage under the regulation would be most

helpful. I would be happy to provide additional information if needed. Thank you for considering our concerns. 
 

Response 

EPA acknowledges commenter's request for additional clarification of the scope of this permit.  EPA did provide a more detailed

discussion of such in the final permit and fact sheet based on specific comments received.

 

Comment ID 223.1.001.002

Author Name: Brown Jeffery

Organization: Brunswick County North Carolina Mosquito Control

The first thing that EPA should thoroughly define is what is a treatment?  My training defines a "treatment" as the

application of a pesticide, targeted toward a given pest, at a given location, at a given time. 
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Response 

EPA acknowledges commenter's concern with EPA's use of the term "treatment" and to avoid further confusion, the Agency

removed this term from the final permit.  As used in the draft permit, "treatment" was used when referring to the application of

pesticides to control a pest.  In the final permit, EPA uses the term "pesticide application" rather than "treatment."  EPA does still

use the word "treatment" in the terms "annual treatment area threshold" and "treatment area" although both of those terms are

defined in Appendix A of the final permit.

 

Comment ID 248-cp.001.003

Author Name: Knepper Randall

Organization: Saginaw County Mosquito Abatement Commission

I also find the definition of "Treatment Area" in this section unclear and would suggest that it be clarified to prevent

possible legal challenges. 
 

Response 

Refer to response to Comment ID 464.1.001.005.

 

Comment ID 248-cp.001.021

Author Name: Knepper Randall

Organization: Saginaw County Mosquito Abatement Commission

Appendix A - A1 Definitions: Action Threshold. It should be made clear that the word aesthetic would also include

nuisance mosquitoes. Nuisance mosquitoes can cause health problems and to date it cannot be predicted if today's

nuisance mosquitoes will be tomorrow's disease vectoring mosquitoes. It may be better to put nuisance mosquitoes

under human health but it is imperative that nuisance mosquitoes be defined as an action threshold.

 

Appendix A - A1 Definitions: Adverse Incident. (1) A person or non-target organism may have been exposed to a

pesticide residue, and (2) The person or non-target organism suffered a toxic or adverse effect. As stated earlier in my

narrative my concern is what insecticide caused the problem and who made the application. For example we could

larvicide a pool in seasonally flooded woodland which is located next to a lawn area and the homeowner could put grub

control on his lawn and get some in the water and now there are dead non-targets. Our agency larvicides all water in

Saginaw County the has mosquito larvae, however these waters can also be exposed to pesticides by homeowners,

private pesticide applicators, road commission, drain commission, utilities companies, etc. This is a complex issue as a

roadside ditch can have pesticides applied in or near it by many governmental and public utility entities.

 

Appendix A - A1 Definitions: Impaired Water. Most of the aquatic habitat we larvicide is temporary water due to rainfall
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and spring snow melt. This water has never been analyzed and thus no determination has ever been made to

determine if the water is "Impaired". Although I seriously doubt that it is. So can I assume as long as it's not on our

states "impaired water" list it is OK to larvicide even if the water has never been evaluated? 
 

Response 

EPA agrees with commenter that nuisance mosquitoes can be considered when developing action thresholds.  The definition for

"action threshold," in Appendix A, provides flexibility for Decision-makers to determine the point at which pest control action is to

be taken.  EPA revised the definition to clarify that the action threshold may be based on current and/or past environmental factors

that are or have been demonstrated to be conducive to pest emergence and/or growth, as well as past and/or current pest presence.

EPA added this language to clarify that in certain instances, the need for pest control (i.e., the action threshold) may be based on

historical data or environmental conditions that are ripe for future pest problems that may require control prior to observation of

even the first pest.

 

EPA generally agrees with commenter's assertion that waters not on the list of impaired waters (i.e., CWA Section 303(d) list) are

not impaired and thus, are eligible for permit coverage.  It is EPA’s opinion, however, that the 303(d) list is not a final

determination of impairments, however, it is the best available information for Operators to use when deciding whether their

discharges meet the eligibility requirements regarding water bodies impaired for specific pesticides.

 

Please refer to response to Comment ID 388.1.001.022 regarding adverse incidents.

 

Comment ID 262-cp.001.001

Author Name: Lewandowski, Jr. Henry

Organization: Chatham County Mosquito Control

My comment concerns the definitions in Appendix A, Section A.1., Definitions of the 2010 NPDES Draft Pesticides

General Permit, specifically, the definition for an Adverse Incident involving a person.

 

Pesticides labeled for adult mosquito control allow application over residential areas and municipalities. I am requesting

that a clear meaning of the term "adverse effect" for human exposure be defined, and suggesting that a report for a

human adverse event be required only when a specific effect is documented by a medical authority. 
 

Response 

Refer to response to Comment ID 646.1.001.011 and PGP Comment Response Corrective Action Essay.

 

Comment ID 281.1.001.019

Author Name: Adrian Gerald
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Organization: United Phosphorus Inc. (UPI)

The definition of IPM in Appendix A is not the same as those listed above [See Comment 281.1.001.018] and if the EPA

keeps IPM in the NPDES PGP the definition should be exactly the same as above for uniformity.     
 

Response 

Refer to response to Comment ID 608.1.001.020.

 

Comment ID 284.1.001.007

Author Name: Mountfort Tom

Organization: Denver Water

The meaning of waters and water's edge as used in the general permit and as referred to in the definition of "Treatment

Area" is unclear. What constitutes the water's edge? What delineates a "water's edge" in a wetland, marsh or bog? 
 

Response 

Please refer to the PGP Comment Response Waters of the United States Essay.

 

Comment ID 292.1.001.009

Author Name: Lewis Trent

Organization: PondMedics Incorporated, North Texas Hydrologists, Incorporated

As it pertains specifically to a pond, lake or stream in its entirety, this is how the term "water quality" can best be

defined.

 

Good, acceptable, safe, excellent [add your own positive adjective to describe it] "water quality" is defined in our

industry as water that is free from the imposition and infestation of unwanted aquatic vegetation, has the ability to be

used or irrigation, livestock watering, or, with some treatment, can be turned into a potable water source. This "good

water quality" is also described in our industry as - water that is suitable for raising, sustaining and harvesting fish for

recreation or human consumption. In addition water of good quality is suited for all types of recreation including

swimming, boating, fishing and sightseeing.

 

Poor, unacceptable, degredated [again, add your own negative adjective to describe it] water quality is defined as

containing such an overabundance of aquatic vegetation that recreation, water use and wildlife sustainability is

hindered. More times than not, the description of poor water quality is not as a result of chemical or biological residue

as it directly relates to pesticide activities. Rather, poor water quality within ponds, lakes and streams is directly related
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to non-point sources within the watershed. In urban and rural watersheds alike, it's typically the overabundance of

nutrients, namely phosphorus, which is the source of poor water quality. The nutrients accelerate the eutrophication

process, which in turn, leads to degredated water bodies and results in poor water quality.

 

It is imperative that the above descriptions, quantifying water quality, be included in the PGP for points of reference.

This is especially critical since the water quality of ponds, lakes and streams are influenced heavily by upstream activity,

outside the control of the "operator", and the water quality cannot be precisely monitored without incurring unreasonable

financial burden. Nor can the water quality of a pond, lake or stream be quantified in the same way an "end-of-pipe"

scenario would be. Here lies the most problematic item with regards to the PGP and defining water quality - it cannot be

quantified under the traditional NPDES framework. And it's because of this truth that water quality must be clearly

defined so that it relates to pesticide activities. 
 

Response 

EPA disagrees with commenter's request that the permit should include more detailed descriptions of "water quality." While EPA

acknowledges the challenges associated with accurately characterizing water quality, the Agency does not believe general

descriptions of water quality are appropriate either (and likewise, may be difficult to characterize and burdensome to determine).

Consistent with the NPDES regulations, the Agency uses the term "water quality" in the permit when referring to "water quality

standards" which is a term defined in Appendix A of the PGP.  Pursuant to §303 of the CWA, these standards define the water

quality goals of a water body by designating the use or uses to be made of the water and by setting criteria necessary to protect the

uses.

 

Comment ID 312.1.001.010

Author Name: Wood Jonathan

Organization: Vermont Agency of Natural Resources

Point Source" Discharge: EPA's fact sheet states:

 

"The fact sheet does not address every activity which may involve a point source discharge of pollutants to waters of

the US that would require a permit. However, any pesticide application activities that do not fall within the four use

patterns covered by this permit will require coverage under some other NPDES permit if those activities result in point

source discharges to waters of the U.S."

 

Comment: The use of a "point source" discharge as the permit trigger for discharges of this type is problematic and

begs litigation. EPA should clarify what it means by "point source" in the context of the discharges covered by this

permit.  For instance, does a "point source" include the spraying equipment used to apply the pesticides or herbicides?

The airplane or boat involved? Does it mean that in every case the regulated entity has to determine if a conduit or

conveyance, ditch, etc. is involved that conveys the pollutants to waters of the U.S.?  EPA should speak directly to this

issue in the context of this permit so that both states and the regulated community understand completely what types of

discharges are covered.   
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Response 

EPA disagrees with commenter that the term "point source" needs additional clarification for this permit.  The definition of point

source included in Appendix A of the permit is consistent with the regulatory definition at 40 CFR 122.2.

 

In 2002, the Ninth Circuit in League of Wilderness Defenders et al. v. Forsgren (Forsgren) held that the application of pesticides to

control gypsy moths in National Forest lands required an NPDES permit. 309 F.3d 1181 (9th Cir. 2002). The court in Forsgren

analyzed the question of whether the aerial application of the pesticide constituted a point source discharge, and concluded that it

did. Id. at 1185.   EPA believes the court decision provides clear indication that a variety of different methods of applying pesticides

to waters of the United States (e.g., by aircraft or by boat) are point source discharges and require NPDES permit coverage unless

otherwise exempted (such as for irrigation return flow and agricultural runoff).

 

Comment ID 321.1.001.006

Author Name: Zickert Cory

Organization: Wisconsin Lake and Pond Resource LLC

Declaring a pesticide emergency should be left up to the Aquatic Manager, not an elected public official. The Aquatic

Managers are out in the field every day inspecting ponds and dealing with these issues daily. Each situation is different

and can only be diagnosed by a professional. We should be able to make this declaration and file the paper work in a

timely manner. 
 

Response 

EPA disagrees with commenter that declaration of a pest emergency should be made by an aquatic manager.  The Agency believes

such a determination is more appropriately performed by a public agency responsible for protecting human health and the

environment.  These agencies may certainly consult with private enterprises, such as an aquatic manager, but the Agency believes

the declaration is best left to a public agency.

 

Comment ID 330.1.001.010

Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)

EPA needs to provide additional clarification defining areas that are "...near waters of the US". Aquatic weed and algae

control is specified by the draft general permit to include waters of the US, water's edge, including irrigation ditches

and/or irrigation canals. 
 

Response 
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Please refer to the PGP Comment Response Waters of the United States Essay.  Also, EPA uses the terms"at water's edge" and

"adjacent to" to identify where pesticides are applied to control pests not in or over a water of the United States but to target the

pest, whereby the application results in a point source discharge of a pollutant directly to waters of the United States (and hence,

covered under the PGP). 

 

Comment ID 335.1.001.011

Author Name: Giguere Cary

Organization: Vermont Agency of Agriculture

Operator - As stated above in Section 1 (Coverage), provision #2 should explicitly require the application of pesticide(s)

to establish a person or entity as an operator. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 365.1.001.023

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

Active ingredient or Pesticide: as currently written, any number of innocuous pesticide uses could result in violations of

the CWA and the NPDES pesticide permit. For instance, if a person used a Lysol-type product on a boat and over

sprayed into the water, or if a person used bear spray along the water's edge (maybe into a Tier 3 water), it appears

they would be in violation of the CWA. Would dropping mosquito repellent into the water count as a spill? As ridiculous

as these situations sound, with this permit only covering certain pest situations, and with the lack of definition provided

in the permit, it appears that they would be violations. EPA should craft the permit to better define the scope of what

constitutes a violation, if it is not EPA's intention to include the situations above as legitimate violations. It may be

possible to do this in the active ingredient or pesticide definition.

 

Treatment area: this definition should include some description for calculating area treated in relation to the threshold

calculations for spot spraying and other methods of application that precisely target the pest, such as basal bark

treatments. 
 

Response 

EPA disagrees with commenter's suggestion to define the scope of what constitutes a violation.  The PGP, as written, defines

requirements for those activities eligible for coverage under the PGP.  Discussion of other types of activities not covered by the
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PGP but that may be violations of the CWA are outside the scope of this permit. 

 

Also, refer to response to Comment ID 464.1.001.005.

 

Comment ID 366.1.001.002

Author Name: Holick J.

Organization: Teton County Mosquito Abatement

The term ‘operator' is not clearly defined.  The EPA needs to identify a single operator for each application.  The entity

making the application is responsible for the application.  
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 378.1.001.017

Author Name: Dwinell Steven

Organization: Florida Department of Agriculture and Consumer Services

The language in the proposed definition of "treatment area" is also inconsistent with language used in the "Draft NPDES

Pesticides General Permit for Discharges from Application of pesticides to or over, including near Waters of the U.S." In

Section 1.2. Authorization to Discharge Under this Permit, the EPA states "all discharges authorized by this general

permit involve applications made directly to waters of the U.S. in order to control pests in or over water or applications

to control pests near water in which pesticides will make unavoidable contact with the water" and, further, in the

definition of "Mosquito and Other Flying Insect Pest Control," " This use pattern includes the application, by any means,

of chemical and biological insecticides and larvicides into or over water to control insects that breed or live in, over, or

near water. Applications of this nature usually involve the use of ultra low volume sprays or granular larvicides

discharged over large swaths of mosquito breeding habitat and may occur several times per year." These statements

indicate that EPA is considering primarily applications in and around mosquito breeding areas. They do not reflect an

appreciation of the fact that the definition of "treatment area" includes terrestrial applications, and, since some mosquito

control applications are made to terrestrial areas where commensal and migratory mosquitoes are harboring, that these

applications are captured by the language of the permit also. 

 

The language used in the definition of "treatment area" should be amended to exclude exclusively terrestrial

applications that are not ultra low volume, and, the threshold should be raised to a more reasonable level. 
 

Response 
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Refer to response to Comment ID 464.1.001.005.

 

Comment ID 379.1.001.010

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

The use of the term "annual treatment area" should read "total annual treatment area" to make it very clear about who

will be captured under these regulations.

 

SWDS would like to see the definition of Annual Treatment Area Thresholds and Pest Management Area more

thoroughly defined in the permit or the Appendix A.

 
 

Response 

Refer to response to Comment ID 195.1.001.003 and 464.1.001.005. Also, EPA believes that "total" annual treatment area is

implied by the name "annual treatment area" and has not added this to avoid redundancy.

 

Comment ID 379.1.001.032

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

We feel that the proposed permit covers most all aquatic pesticide applications performed by the DFW, in keeping with

the seeming scope of the 6th Circuit Court's ruling. But we also predict some considerable turmoil ahead in the public

arena for both EPA and some terrestrially-oriented pesticide users regarding if the latter should or also needs to fall

under the permit's purview, for matters such as spraying terrestrial pesticides over croplands having small drainage

ditches or tile drains with periodic or sporadic baseflows connecting to waters of the U.S.; or for spray drift of

terrestrially-applied pesticides spreading over and settling into waters of the U.S.; or for pesticides used to treat aquatic

crops such as rice, cranberries or taro possibly grown in waters of the U.S., or for when such waters discharge into

waters of the U.S.; or for when groundwater containing terrestrially-applied pesticide residues (traceable to an

applicator) might discharge into surface waters of the U.S.  The DFW uses terrestrial pesticides, or allows use of

terrestrial pesticides by our cooperators (e.g. farmers holding agriculture leases), on our State Wildlife Areas for a

variety of purposes, and we would not want to see use of these terrestrial pesticides also become subject to NPDES

permitting.     
 

Response 
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Please refer to the PGP Comment Response Scope Essay.

 

 

Comment ID 385.1.001.004

Author Name: Prather Ben

Organization: Cass County Vector Control, West Fargo,  North Dakota (ND)

Identify the Problem. Prior to the first pesticide application covered under this permit that will result in a discharge to

waters of the U.S., and at least once each calendar year thereafter prior to the first pesticide application for that

calendar year, you must do the following for each pest management area, as defined in Appendix A:( The area of land,

including any water, for which you are conducting pest management activities covered by this permit.)

 

The definition of "pest management area" could be used as tool to create legal challenges to mosquito abatement

districts. The physical description and size of a "pest management area" could be open to legal interpretation - is it site

(i.e. ditch, lake, ponds, tire rut, coffee can) specific? Or does it refer to a region, Cass County for example. If "pest

management area" was legally defined as the traditional understanding of a mosquito breeding sites that I listed above-

then consider the following: 

 

Identify target mosquito or flying insect pest species to develop species-specific pest management strategies based on

developmental and behavioral considerations for each species; 
 

Response 

Refer to response to Comment ID 464.1.001.005.

 

Comment ID 388.1.001.024

Author Name: Corra John

Organization: Wyoming Department of Environmental Quality (DEQ) and Wyoming Department of Agriculture (WDA)

Page 35, North American Industry Classification System (NAICS). 

 

Reference: Entire definition for NAICS. 

 

Comment: Delete in its entirety. This is a hold over from the first draft and is no longer stated in the PGP. 

 

Page 35, Operator. 

 

Reference: Definition of Operator. 
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Comment: Either delete or clarify. Delete "financing for", i.e. if a bank or Farm Credit Services provides the financing, is

that bank or FCS the operator? 
 

Response 

EPA agrees with commenter that the definition for NAICS is no longer needed in Appendix A as this term is not used in the final

permit; thus, a definition for NAICS is not included in the final permit.  Also, please refer to PGP Comment Response Structure

Essay.

 

Comment ID 394.1.001.007

Author Name: Riexinger Patricia

Organization: New York State Division of Fish, Wildlife and Marine Resources

Definitions of "treatment" and "treatment area' are unclear. For sea lamprey control on Lake Champlain, several

tributaries and deltas can be covered by one permit, yet separate chemical applications (i.e. treatment) are conducted

for each. Among other concerns, this caused confusion about the annual treatment area thresholds. 
 

Response 

Refer to response to Comment ID 218.1.001.002 and 464.1.001.005.

 

Comment ID 398.1.001.007

Author Name: Williges Eric

Organization: Mosquito Control, Essex County Division of Environmental Services,  New Jersey (NJ)

The definition of Treatment Area is "The area of land, including any waters, to which pesticides are being applied at a

concentration that is adequate to cause the intended effect of control targeted pests within that area.

 

Comment: Multiple treatment areas may be located within a single "pest management area." Given swath

characteristics of mosquito adulticiding, this characterization would include virtually all mosquito adulticiding

applications over terrestrial areas where a receiving stream of indeterminate size can be located, regardless of its

actual location with respect to the application swath. This requires some clarification in order to specify the extent and

number of treatment area components to document in the Pesticide Discharge Management Plan and report on in the

annual report. 

 

If the treatment area is to be considered an entire county, are all waters within the county confines to be considered

"receiving streams" in the NOI? If these receiving waters are not actually subject to mosquito control effective swaths,
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and are instead getting homeowner runoff from termiticides, barrier treatments etc., the organized mosquito control

entity could be sued based upon faulty assumptions.

Defining "treatment area" (for threshold accountability) as the entirety of the land area being treated, regardless of

whether there are discrete receiving streams present, effectively forces entities to submit an NOI that includes ground

areas that are highly unlikely to produce effluent containing discernable pesticide or its degradates that somehow

reaches a navigable water of the United States.

 

Recommendation: EPA needs to clarify the jurisdictional parameters associated with a "treatment area" to prevent

unwarranted litigation to mosquito control agencies. 
 

Response 

Refer to response to Comment ID 464.1.001.005.

 

Comment ID 399.1.001.001

Author Name: Adam Michael

Organization: Chicago Wilderness (CW)

There needs to be clarification on whether the following items would be included under "biological pesticides" language

in the new permit:

     - Microbial/biological control agents for algae and sediment reduction

     - Barley straw

     - Alum applications 
 

Response 

The regulations at 40 CFR 152.3 defines “biological control agent” as, “any living organism applied to or introduced into the

environment that is intended to function as a pesticide against another organism declared to be a pest by the Administrator.”  The

term "biocontrol agent" is broad, and includes parasitic and predatory insects, nematodes, vertebrates, etc. (including those in

sterile-release programs) that are used to control pests.   Also, 40 CFR 152.20(a) states that, except for those set forth in 40 CFR

152.20(a)(3),  all biological control agents are exempt from FIFRA requirements because they are adequately regulated by another

Federal agency.  40 CFR 152.20(a)(3) states that the following biological control agents are not exempt from FIFRA regulation:

(i)	A eukaryotic microorganism including but not limited tom protozoa, algae and fungi;

(ii)	A prokaryotic microorganism including, but not limited to, Eubacteria and Archaebacteria; or

(iii)	A parasitically-replicating microscopic element, including, but not limited to, viruses.

Further, sediment reduction is not a pesticidal use.

 

Other biological pesticides  regulated by EPA include microbial and biochemical pesticides, and plant-incorporated protectants

(PIPs).  Biochemical pesticides are naturally occurring, or if synthesized, are structurally and functionally the same as a naturally
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occurring substance.   Biochemical pesticides exert their pesticidal effects via a non-toxic mode of action on the targeted pest

species.  See 40 CFR 158.2000(a)(1). Microbial pesticides are agents intended for preventing, destroying, repelling, or mitigating

any pest, or intended for use as plant regulator, defoliant, or desiccant, that:

(1)	Is a eukaryotic microorganism including, but not limited to, protozoa, , algae, and fungi;

(2)	Is a prokaryotic microorganism, including, but not limited to, Eubacteria and Archaebacteria; or

(3)	Is a parasitically replicating microscopic element, including, but not limited to, viruses. See 40 CFR 158.2100 (b).

PIPs are genes and the genetic machinery necessary to produce the gene's product (for example, cry genes that produce insecticidal

proteins in the bacterium, Bacillus thuringensis) that are genetically engineered into agricultural crop plants), where they are

expressed and protect the plant from certain insect pests.   Any biopesticide that is intended to be applied to water to control algae

or other pests in a manner that falls within the scope of the permit would be included.

 

Barley straw is not registered as a pesticide.  Alum is not registered as a pesticide at the current time.  Our records indicate that

powdered aluminum was once registered as an antimicrobial.  Antimicrobial pesticides are not synonymous with "microbial

pesticides."  There are biopesticides with antimicrobial uses (anti-bacterial and fungicidal properties), but these products have

microbial active ingredients. There are some pesticide products with active ingredients that are "biochemical-like, “but are not

biopesticides.  For example, hydrogen peroxide is naturally occurring and is registered for algicidal uses in water, but it is not a

biochemical pesticide since it has a toxic mode of action toward the targeted pest.

 

Comment ID 414.1.001.010

Author Name: Cunningham Frederick

Organization: Virginia Department of Environmental Quality (DEQ)

EPA also needs to define 'at water's edge', ' near ' or 'adjacent to' (not just how to calculate). 
 

Response 

Please refer to the PGP Comment Response Waters of the United States Essay.

 

Comment ID 431.1.001.005

Author Name: Marrella Amey

Organization: Connecticut Department of Environmental Protection

The permit and fact sheet make an error when referring to biological pesticides used in water. They note that these

types of pesticides have a non-toxic mode of action, and therefore will be able to meet narrative standards such as 'no

toxic in toxic amounts' at the time of their discharge, rather than, as for the case with chemical pesticides, after they

have performed their intended function. The most commonly used biological pesticides in water, Bacillus thuringiensis

israeliensis and Bacillus sphaericus, do in fact have a toxic mode of action, but one that is specific to a very narrow
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range of insect larvae. It would therefore not be possible to atta!n a narrative standard for these pesticides since they

are performing their intended function by killing th'e target insect by toxic means. 
 

Response 

EPA does not agree that the discharge of biological pesticides is therefore necessarily in violation of narrative water quality

standards where the biological pesticides have a toxic mode of action.  Biological pesticides regulated by the EPA include

biochemical and microbial pesticides, and plant-incorporated protectants, or PIPs.  Biochemical Pesticides are naturally occurring,

or synthetic analogs that are structurally and functionally the same as a naturally occurring substance.  Biochemical pesticides exert

their pesticidal effects by a non-toxic mode of action on the targeted pest species, such as attracting, repelling, irritation, mating

disruption, etc.   Microbial pesticides contain microorganisms as the active ingredient, and include bacteria, fungi, viruses, and

bacteriophages.  They can exert their pesticidal effects by a toxic mode of action (e.g., insecticides, fungicides), but many just

outcompete pathogenic pest microorganisms, preventing the pathogen from gaining access to crops or other sites needing protection

from the pathogen.   PIPs are genes and the genetic machinery necessary to produce the gene's product (for example, cry genes that

produce insecticidal proteins in the bacterium, Bacillus thuringiensis), that are genetically engineered into agricultural crop plants),

where they are expressed and protect the plant from certain insect pests.  

 

EPA acknowledges that biological pesticides (except synthetic analogs, which are structurally and functionally identical to a

naturally occurring biochemical pesticide, but produced synthetically) are biological materials. To the extent that a pesticide is a

biological material, the permit applies to the actual discharged biological material, not just the residue that may remain after the

pesticides has performed its intended function. 

 

As the commenter points out, the two most commonly used biological pesticides used in water (Bacillus thuringiensis and Bacillus

sphaericus) operate by a toxic mode of action.  Yet they are toxic only to a very narrow range of target pest organisms (mosquito

larvae).  Where microbial pesticides have a toxic mode of action, that toxicity is typically highly specific to a narrow range of target

pest organisms; this is often how they are discovered to be effective for controlling the particular pest species.  Because EPA

believes that the discharge of microbial pesticides in such a manner as is toxic only to a narrow range of target pest organisms, these

pesticides are generally consistent with narrative water quality criteria prohibiting the discharge of toxic pollutants in toxic amounts.

  The underlying purpose of such criteria is to protect the biological integrity of the nation's water.  Due to the uniquely targeted

mechanisms by which microbial pesticides exhibit toxicity, EPA believes that such toxicity generally falls outside the scope of

narrative toxics criteria, except where there is a particular reason to believe that such highly-targeted toxic effects would impair

biological integrity, or where the narrative toxics criterion specifically addresses toxic effects from biological pesticides.

 

Comment ID 432.1.001.014

Author Name: Trowbridge Todd

Organization: Clarke

The additional requirement in Appendix A: "Declared Emergency Situation" authorizing discharges under the NOI where

application begins "less than ten days after identification of the need for pest control", is problematic and duplicative of
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the requirement in §1.2.3.

 

Oftentimes the declaration of emergency and recognition of a vector control problem are not coincidental. Many

emergency situations (flood, hurricane, etc.) result in oviposition leading to emergence of adult mosquitoes as much as

three weeks after the initial "emergency situation" or the declaration thereof. Under these scenarios, the requirement for

spraying might arise well beyond the 10 day "limit" implied in Appendix A for NOI submission.

 

Clarke suggests that the requirement at §1.2.3 to submit an NOI with-in 30 days of commencement of applications is

sufficient to ensure proper oversight by regulating entities and compliance with Clean Water Act requirements. The

additional restriction in the Appendix A to submit with 10 days of the identification of the need for control does not

support public health and does not make sense in light of the biology of public health pests. Clarke strongly

recommends that th e definition in Appendix A of "Declared Emergency" be amended to read:

 

" Any event defined by public declaration by a federal agency, state, or local government of a pest problem that is

determined to require control by the application of pesticide. This public declaration.... " 
 

Response 

EPA disagrees with commenter that Appendix A is duplicative of Part 1.2.3.  Appendix A contains definitions, not permit

requirements in and of themselves.  The definition of "declared pest emergency situation" in Appendix A defines the scenario

referenced in Part 1.2.3.  Also, to be clear, emergency situations do not require a ten-day period.  Conversely, pesticide applications

may occur immediately in such situations and is in fact why the emergency situation provisions are included in the permit.  This

requirement provides that even an Operator that otherwise meets the requirement to submit an NOI would not have to submit that

NOI until 30 days after beginning to discharge.

 

Comment ID 435.1.001.005

Author Name: Neprash Randy

Organization: Minnesota Cities Stormwater Coalition (MCSC)

Please clarify the definition of the term "pest management area". Please provide examples. This is essential because

the draft permit includes multiple requirements for "each pest management area". May a state Department of

Transportation consider all the land in its entire system as a single pest management area under this permit? May a city

consider its entire jurisdiction as a single pest management area? Please note that the definition of "treatment area"

includes the following sentence: "Multiple treatment areas may be located within a single "pest management area" ". 
 

Response 

Refer to response to Comment ID 464.1.001.005.
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Comment ID 436-cp.001.010

Author Name: Lanza Alexi

Organization: Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NDEP)

• NDEP suggests that the term "near" should be further clarified and defined as specific setbacks. 
 

Response 

Please refer to the PGP Comment Response Waters of the United States Essay.

 

Comment ID 436.1.001.011

Author Name: Lanza Alexi

Organization: Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NDEP)

• NDEP suggests that the term "near" should be further clarified and defined as specific setbacks. 
 

Response 

Please refer to the PGP Comment Response Waters of the United States Essay.

 

Comment ID 437.1.001.015

Author Name: Sumner Lewis

Organization: U.S. Army Corps of Engineers

Under the definition "Adverse Incident" the phrase "toxic or adverse effects" leaves the operator open to scrutiny if a

plant that you didn't expect to be in the area is affected by the herbicide treatment. This "toxic or adverse effect"

includes even the slightest effects "Stunting, wilting, or desiccation of non-target submersed or emergent aquatic

plants". 
 

Response 

Refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 445.001.007
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Author Name: Unknown Unknown

Organization: Pennsylvania Department of Environmental Protection (DEP)

Clarify any reference to the terms "minimize" and "lowest" to be at the applicators discretion based on the circumstance

of the application. Without clarification an avenue for litigation is provided through this permit. 
 

Response 

Refer to response to Comment ID 612.1.001.003.  EPA no longer uses the term "lowest" to define the amount of pesticide necessary

to control the target pest.  Rather, the permit specifies that Applicators are to the extent not determined by the Decision-maker, to

use only the amount of pesticide and frequency of pesticide application necessary to control the target pest, using equipment and

application procedures appropriate for the task.  Decision-makers must use only the amount of pesticide and frequency of pesticide

application necessary to control the target pest to the extent the Decision-maker determines the amount of pesticide or frequency of

pesticide application.  

 

Comment ID 453.1.001.010

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

2. EPA should clarify the meaning of applications made "near water," and "near water's edge" to help those that must

comply with the permit; we urge EPA to restrict its PGP to waters of the US; 
 

Response 

Please refer to the PGP Comment Response Waters of the United States Essay.

 

Comment ID 453.1.001.015

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

7. We urge EPA to raise the bar on "adverse effects" definition, lengthen the written response time for any observed

adverse effects from five to 30 days, and not equate such an observation to a water quality exceedance. 
 

Response 

Refer to PGP Comment Response Corrective Action Essay.
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Comment ID 453.1.001.020

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

Definition of Operator: EPA defines "operators" as either: (a) government or private entities with control over financing

or decisions to perform the pesticide application, or (b) those other entities "…with day-to-day operational control of or

who performs activities (e.g., the application of pesticides)…"[FN 10] This definition is confused by EPA's statement:

"Entities such as subcontractors that are hired by an owner or other entity but are under the supervision of such owner

or entity generally are not operators."[FN 11] We interpret that to mean that employee pilots of government agencies or

private organizations directing pesticide applications could be "operators" of those organizations. On the other hand, we

believe EPA should clarify that forhire aerial applicators (independent subcontractors) are not operators when hired

under contract and "supervised" by government agencies or private/corporate organizations under a formal contract.

We believe it would be helpful to stakeholders' efforts to sort out responsibilities under this proposed PGP if EPA further

clarified its definition of "operator" and excluded for-hire applicators.  

 

 

[FN10] Draft PGP at 1, 35, Appendix A

[FN 11] Draft FS at 12 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 459.1.001.002

Author Name: Lieske Sean

Organization: Water Resources Division,  City of Aurora Water Department,  Aurora,  Colorado (CO)

Both these parts describe controlling nuisances at the "waters edge," but there is not a clear explanation of how far this

extends from the edge of the water. Would recommend including a definition for "waters edge," which describes the

distance that would be used to determine whether or not the pesticide application would be included in either of these

categories. It is also unclear how this term would apply to wetlands, bogs and/or marshes. Furthermore, Table 1,

Footnote 2 expands the context of "water's edge" to include "adjacent to," which adds more complexity to the meaning

of waters edge. The terminology "adjacent to" makes it more convoluted and open for interpretation. This needs to be

described in better detail and could be resolved by including a definition for "water's edge." 
 

Response 
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Refer to response to Comment ID 330.1.001.010.

 

Comment ID 459.1.001.022

Author Name: Lieske Sean

Organization: Water Resources Division,  City of Aurora Water Department,  Aurora,  Colorado (CO)

22. While there is a clear definition of Action Threshold, the document does not provide any clarification about how this

threshold should be developed and who is responsible for determining the threshold. Will EPA be providing guidance on

how to develop these Action Thresholds? 
 

Response 

Refer to response to Comment ID 248-cp.001.021.

 

Comment ID 464.1.001.005

Author Name: Markowski Daniel

Organization: Vector Disease Control,  Inc. (VDCI)

Within VDCI, there is confusion regarding the difference between a Pest Management Area and a Treatment Area. This

distinction seems quite important as it appears a separate NOI for each Treatment Area must be filed while most

reporting (including the PDMP) is required for each Pest Management Area. It seems the Pest Management Area is the

entire District, County or land area in which application will be conducted. And the Treatment Area is ALL AREAS the

operator intends to treat within the Pest Management Area. Therefore, if the TOTAL area treated within the Pest

Management Area exceeds the given thresholds, then a NOI is required.

 

Can there be a clarification of these terms, perhaps as defined in Attachment A:

 

Pest Management Area - The area of land WITHIN A STATE, COUNTY OR MANAGEMENT DISTRICT, including any

water, for which you HAVE DEFINED TREATMENT AREAS AND are conducting pest management activities AS

covered by this permit.

 

Treatment Area  The TOTAL area of land including any waters or the linear distance along water's edge, to which

pesticides are being applied WITHIN THE PEST MANAGEMENT AREA. Multiple treatment areas may be located

within a single "pest management area." "

 

Subsequently, the PGP should then clarify in Section 1.2.2 that one (1) NOI is required for each category of Pesticide

Use in which the Treatment Area exceeds the thresholds as defined in Table 1, within each Pest Management Area.
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We feel these suggestions would greatly clear up the difference between these two highly significant designations

within the PGP. 
 

Response 

EPA acknowledges commenters' confusion with use of the terms "treatment area" and "pest management area" as used in the draft

permit.  EPA revised both of these definitions to provide clarity.  The pest management area is merely "the area of land, including

any water, for which an Operator has responsibility for and is authorized to conduct pest management activities as covered by this

permit (e.g., for an Operator who is a mosquito control district, the pest management area is the total area of the district).  Similarly,

a utility company responsible for maintaining rights-of-way across an entire state may identify the entire state as the pest

management area and then each individual pest application activity would result in identification of individual treatment areas

within that pest management area.  The treatment area is a subsection of an Operator's pest management area and is the entire area,

whether over land or water, where a pesticide application is intended to provide pesticidal benefits within the pest management

area. 

 

A Decision-maker required to submit an NOI is required to identify the pest management area for which permit coverage is being

requested.  In so doing, any treatment area within this pest management area will be covered under that one NOI.  Should the

Decision-maker want permit coverage in an area outside of the pest management area reported on that NOI, the Decision-maker

must submit a revised NOI with the additional pest management area identified.  Also, the NOI form requires Decision-makers to

identify the waters of the United States into which permit coverage is being requested.  NOI filers have an option of specifying

these waters of the United States by name, by specifying that all waters within a geographic area are included, or by specifying all

waters within a geographic area with the exception of certain named waters.  EPA believes this approach provides flexibility for

how Decision-makers identify the location of waters for which discharges to such waters will be covered under the PGP.  To be

clear, pesticide application activities that are located within a pest management area or treatment area that does not result in a point

source discharge to waters of the United States are not covered under the PGP and does not need an NPDES permit.

 

Comment ID 473.1.001.014

Author Name: Christman James

Organization: Utility Water Act Group (UWAG)

d. The definition of "treatment area" is ambiguous 

 

The definition of "Treatment Area" on pages 37-38 of Appendix A is confusing. The first sentence defines it as the area

"to which pesticides are being applied." The third sentence says it includes the area where the pesticide is "intended to

provide pesticidal benefits." 

 

The third sentence should be deleted, as it makes the definition ambiguous. A pesticide may be applied in a narrow

strip along the edge of a waterbody in order to control mosquitoes throughout the entire waterbody. But it is the area of

application that EPA should be targeting. 
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Response 

Refer to response to Comment ID 464.1.001.005.

 

Comment ID 481.1.001.005

Author Name: Snyder Rodney

Organization: Pesticide Policy Coalition

While the CWA and its NPDES program regulate discharges to "waters of the U.S.," [FN 4] the Agency would extend

the PDP reach beyond jurisdictional waters. The PGP (p. 38) defines "treatment area" as the "entire area, whether over

land or water, where the pesticide application is intended to provide pesticidal benefits." The PPC is concerned that by

defining a treatment area as the entirety of the land being treated regardless of whether there are actual receiving

streams or wetlands present, the PGP expands the reach of compliance requirements and enforcement far beyond that

necessary to achieve the goals of the CWA.

 

[FN 4] 40 CFR §122.2 
 

Response 

Refer to response to Comment ID 464.1.001.005.

 

Comment ID 485.1.001.009

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

Treatment decisions should be based upon sound science and not liability considerations. Who will function as the

"operator" (i.e., permit holder) should be decided between the "for hire" applicator and the site owner / financier.

Therefore, it is recommended for the sake of clarity, the definition in 1.0 Coverage under This Permit is amended to: 

 

An Operator, defined in Appendix A, generally includes (1) the entity with control over the financing for, or the decision

to perform pesticide applications, including the ability to modify those decisions, that results in a discharge to waters of

the United States (U.S.) and/or (2) the entity with day-to-day operational control of or who performs activities (e.g., they

are authorized to direct workers to carry out activities required by the permit or perform such activities themselves). It

shall be at the discretion of the two entities defined above to determine who shall function as the Operator(s) based

upon who is best suited to meet compliance requirements of the PGP and accept associated responsibilities and liability

exposure under the PGP. As such, a single operator or more than one operator may be responsible for compliance with

this permit for any single discharge from the application of pesticides. 
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So, to prevent unnecessary harm to the environment, the Agency needs to allow the "for hire" aquatic applicator to

shield "small government jurisdictions," "small organizations" and private landowners from the CWA liability via some

mechanism. "Small government jurisdictions," "small organizations," and private landowners should not be considered

an "Operator" under this permit. 
 

Response 

EPA disagrees with commenter that EPA should allow for hire applicators to shield small entities from CWA liability or that the

applicator and site owner should decide who is the Operator. EPA does not have the authority under the CWA to provide such a

mechanism.  Please refer to PGP Comment Response Structure Essay for a discussion of how EPA restructured the final permit to

identify different responsibilities for different types of Operators.

 

 

Comment ID 490.1.001.019

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

The 1996 Food Quality Protection Act (PL 104-170) defines IPM as "a sustainable approach to managing pests by

combining biological, cultural, physical, and chemical tools in a way that minimizes economic, health, and

environmental risks." 

 

The Children's Health Act of 2000 (PL 106-310) reaffirms the FQPA definition of IPM. The law states that '''integrated

pest management' means an approach to the management of pests in public facilities that combines biological, cultural,

physical, and chemical tools in a way that minimizes economic, health, and environmental risks." 

 

The 2008 Farm Bill, the "Food, Conservation and Energy Act of2008" (PL 110-246) also reaffirms the definition of IPM.

It states that IPM is "a sustainable approach to managing pests by combining biological, cultural, physical, and chemical

tools in a way that minimizes economic, health, and environmental risks." 

 

The definition oflPM in Appendix A is not the same as those listed above and if the EPA keeps IPM in the NPDES PGP,

we urge that the definition be exactly the same as above for uniformity with federal law. 
 

Response 

Refer to response to Comment ID 608.1.001.020.

 

Comment ID 494.1.001.018

Author Name: Conner Charles
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Organization: National Council of Farmer Cooperatives (NCFC)

We urge EPA to clarify the jurisdictional parameters associated with the definition of "treatment area" relative to waters

of the U.S. to prevent unnecessary confusion and potential litigation.

 

The PGP defines the treatment area as the "entire area, whether over land or water, where the pesticide application is

intended to provide pesticidal benefits" (Appendix A, p. 38). This would extend the regulatory reach of the PGP beyond

pesticide applications made into or over water, and incorporates the consideration of "how near is ‘near'?" While this

would provide broader CWA protections than if only "into or over water" were included, defining a treatment area as the

entirety of the land being treated regardless of whether there are actual receiving streams or wetlands present expands

the reach of the PGP compliance requirements far beyond that necessary to achieve the goals of the Act. 
 

Response 

Refer to response to Comment ID 464.1.001.005.

 

Comment ID 494.1.001.020

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

Additionally, we urge review of the use of the undefined term "water" (and that term's use in the phrase "water's edge")

throughout Section 1.1.1. The draft PGP should make clear that EPA's use of this term refers exclusively to "waters of

the United States," a defined term in the PGP and at 40 CFR 122.2. If not revised, the PGP will instruct users (and

erroneously inform all others) that pesticide applications to waters that are not, and never will be, subject to the

jurisdiction of the CWA (and not subject to the NPDES permitting requirement) are expected to obtain coverage under

the PGP. 
 

Response 

Please refer to the PGP Comment Response Waters of the United States Essay and Comment ID 330.1.001.010.

 

Comment ID 494.1.001.038

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

We also are concerned with EPA's definition of an adverse incident: "an incident that you have observed upon

inspection or of which you otherwise become aware, in which: (1) a person or non-target organism may have been

exposed to a pesticide residue, and (2) the person or nontarget organism suffered a toxic or adverse effect" (PGP, p.
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31). We recognize the difficulty of sorting out the real exposure claims from those made in error, and adverse effects;

however, we urge EPA to raise the bar to help separate accidental exposure from intentionally alleged exposure. We

recommend EPA modify its definition of adverse incident to read: "an incident…in which: (1) there is evidence that a

person or non-target organism has likely been exposed to a pesticide residue…" 
 

Response 

Refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 500.1.001.012

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

The draft permit contains several terms that are not clearly defined. ARA is especially concerned that the term

"operator" is not clearly defined, nor are the "operator's" duties clearly defined under the PGP. It is unclear what party

has the responsibility to adhere to different PGP requirements.

 

Another unclear term contained in the draft PGP is "spray drift". In the context of the PGP, EPA says that the PGP does

not cover spray drift. EPA has sought to further clarify their position on permit coverage by saying that the PGP does

not cover "off target spray drift". The term "off target spray drift" is unclear, as the term "spray drift" generally tends to

describe a slightly off-target pesticide application. ARA asks that "off-target" spray drift be defined in the PGP.

 

The EPA and States' interpretation of "near" is of concern for determining whether an operator should seek PGP

coverage. Operators need clarity around whether applications into and over, including near, "conveyances" such as

swales, ditches and others characterized by low volume, infrequent, or short duration flow would be considered subject

to the CWA. "Near" water pesticide applications are defined in the draft PGP (at 1.1.1) only in terms of the four covered

pesticide use categories and these "near" situations vary significantly.

 

Other unclear terminology already mentioned is "conveyance" and the jurisdiction of "waters of the US". Further

clarification of these terms would help operators comply with permitting requirements. 
 

Response 

Please refer to the PGP Comment Response Waters of the United States Essay. Regarding spray drift, EPA uses the term "off-target

spray drift" interchangeably with "spray drift," which is not covered under the PGP. The Agency uses the term "targeted" drift to

describe the situation where a pesticide is applied (e.g., mosquito adulticide) with the intention of the pesticide drifting as a way to

serve its intended purpose, which may result in unavoidable discharge to waters of the U.S.

 

Comment ID 506.1.001.021
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Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

-Is the EPA definition of "operator" and the entity required to obtain permit coverage and implement all the requirements

clear and logical? 

 

The definition needs clarification. The second portion of the definition could cause confusion and duplication of permits.

The entity making the decision to apply the pesticide(s) should be the one determining permit coverage. This entity will

know the total size of the area where an application may occur, whereas a commercial applicator may only be hired for

one portion of the area. If a commercial applicator performs a pesticide application, they should be required to provide

the appropriate records. This requirement could be similar to the Worker Protection Standards in 40 CFR 170.224. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 524.1.001.007

Author Name: Hugoson Gene

Organization: Minnesota Department of Agriculture (MDA)

Along with so many impacts that are yet to be determined, considerable uncertainty remains with the language used in

the PGP. For example, what will be considered "jurisdictional waters", and how the term "near" will be defined once the

permit takes effect. 
 

Response 

Please refer to the PGP Comment Response Waters of the United States Essay.  Also, as requested by the commenter,

"jurisdictional waters" are "Waters of the United States" consistent with §402 of the CWA and NPDES program requirement that

specifies NPDES permits are required for point source discharges of pollutants to waters of the United States.

 

Comment ID 579.001.010

Author Name: Lanza Alexi

Organization: Permits Branch, Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NPDES)

NDEP suggests that the term "near" should be further clarified and defined as specific setbacks. 
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Response 

Please refer to the PGP Comment Response Waters of the United States Essay.

 

Comment ID 597.1.001.004

Author Name: Markowski Daniel

Organization: Vector Disease Control, Inc. (VDCI)

Within VDCI, there is confusion regarding the difference between a Pest Management Area and a Treatment Area. This

distinction seems quite important as it appears a separate NOI for each Treatment Area must be filed while most

reporting (including the PDMP) is required for each Pest Management Area. It seems the Pest Management Area is the

entire District, County or land area in which application will be conducted. And the Treatment Area is ALL AREAS the

operator intends to treat within the Pest Management Area. Therefore, if the TOTAL area treated within the Pest

Management Area exceeds the given thresholds, then a NOI is required.

 

Can there be a clarification of these terms, perhaps as defined in Attachment A:

 

Pest Management Area - The area of land WITHIN A STATE, COUNTY OR MANAGEMENT DISTRICT, including any

water, for which you HAVE DEFINED TREATMENT AREAS AND are conducting pest management activities AS

covered by this permit.

 

Treatment Area  The TOTAL area of land including any waters or the linear distance along water's edge, to which

pesticides are being applied WITHIN THE PEST MANAGEMENT AREA. Multiple treatment areas may be located

within a single "pest management area." 
 

Response 

Refer to response to Comment ID 464.1.001.005.

 

Comment ID 608.1.001.020

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

• Please add definitions for "Pesticide Discharge Management Plan" and "Area wide".

• The definition of "invasive" should be consistent with that provided in Executive Order 13112.

• Please include the statutory definition of Integrated Pest Management (IPM) from the Federal Insecticide, Fungicide

and Rodenticide Act (FIFRA), i.e., "Integrated Pest Management is a sustainable approach to managing pests by

combining biological, cultural, physical, and chemical tools in a way that minimizes economic, health, and
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environmental risks."

• The terms "facility", "operator" and "activity" are used somewhat interchangeably throughout the document. We

suggest that either a single term be used consistently or that the Definitions section clarify the separate meanings of

each of these terms.

• The term "discharge" is used interchangeably with "activity" and "project;" these terms should be clarified. 
 

Response 

EPA acknowledges commenters requests to refine the definition of Integrated Pest Management (IPM) used in the permit to be

consistent with any of a number of existing definitions.  EPA revised the final permit such that the term IPM is no longer used and

as such a definition of the term is no longer necessary.  As discussed in the Fact Sheet in more detail, EPA is requiring many IPM-

type practices to be implemented under the permit; however, the permit describes the specific requirements (e.g., identify the

problem, pest management options, and pesticide use) and no longer relies on an independent understanding of IPM.

 

EPA disagrees with commenter to add a definition for "Area-wide."  That term is not used in the permit or fact sheet and as such,

has no meaning in this permit. 

 

Also, EPA is not defining "Pesticide Discharge Management Plan" as this term has no meaning other than to describe the plan

requirements identified in Part 5 of the permit. 

 

EPA also is not defining "invasive species" as that term is no longer a discriminator of the types of pests covered under the permit.

The final permit clarifies that coverage is available for any pest control within a water of the United States.

 

EPA agrees with commenter to use a single term rather than using "facility," "operator," and "activity" interchangeably.  EPA uses

the terms "Operator" and "Activity" throughout the permit and fact sheet.  Project is used in the fact sheet only and where used,

generally is synonymous with the term "activity."  "Operator" and "Activity" are not synonymous and are used to mean different

things: Operator being the entity performing/responsible for a pest control activity.

 

Refer to response to Comment ID 195.1.001.017.

 

Comment ID 608.1.001.046

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

Appendix A -- The definition of an Action Threshold could to be clarified to allow for Early Detection and Rapid

Response activities which rely on prompt action before extensive establishment of invasive species. Current wording

suggests the need for a specific level (or threshold) of infestation prior to taking action. Generally, early action to avoid

spread and wider establishment saves treatment costs and improves effectiveness. 
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Response 

Refer to response to Comment ID 248-cp.001.021.

 

Comment ID 608.1.001.049

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

Federal Facility - there is confusion regarding what is meant by "land" in the definition - is it land associated with

structures alone, or does it include land that the Federal Agency manages?

 

Treatment Area - the definition needs to provide criteria regarding the selection process for the four identified in the

PGP and NPDES process. 
 

Response 

EPA acknowledges commenter's question about the definition of federal facility.  Use of the term "land" in the definition is

intended to refer to land associated both with structures as well as land the Federal agency manages.

 

Refer to response to Comment ID 464.1.001.005.

 

Comment ID 612.1.001.003

Author Name: Levin Martin

Organization: Stern Shapiro Weissberg & Garin LLP

1. The definition of "Best Management Practices (BMPs)" should be broadened to specifically include mechanical,

physical, biological, and other available forms of pest management. See, e.g., Testimony of Howard Horowitz, Ph.D.,

paragraphs 37 - 48, submitted herewith. (See orginal comment letter for additional information. [Docket ID 0612.1].) I

propose the following language: "Best Management Practices (BMPs) - are examples of control measures that may be

implemented to meet effluent limitations. These include schedules of activities, prohibitions of practices, procedures,

and other management practices including but not limited to use of mechanical, physical, biological, and other legally

available forms pfpest management, to minimize the discharge of pollutants ...."

 

2. The definition of "Control Measure" should promote alternatives beyond pesticides. I propose the following language:

"Control Measure - refers to any BMP or other method used to meet the effluent limitations. Control measures must

comply with manufacturer specifications, integrated pest management standards and recommended integrated pest

management practices related to the reduction of the use of pesticides ...."
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3. The definition of "Minimize" should incorporate long-term management considerations, since pesticides often do not

eliminate pests and must be used repeatedly over time. I propose the following language: "Minimize - to reduce and/or

eliminate pesticide discharges to waters of the U.S. through the use of 'control measures' to the extent technologically

available and economically practicable and achievable. No less than a five-year time horizon shall be considered when

determining the economic practicability and achievability of 'control measures.'" The five year time horizon is based on

studies cited by the USEPA in its Lake and Reservoir Restoration Manual (1990), p. 150. See, e.g., Testimony of

Howard Horowitz, Ph.D., paragraph 41, submitted herewith. (See orginal comment letter for additional information.

[Docket ID 0612.1].) 
 

Response 

EPA acknowledges commenter's concern and believes the final permit addresses commenters concern; although, EPA removed the

terms "BMP" and "control measure" from the final permit. These two terms were replaced with "pest management measure" a term

that defines any practices the Operator uses to meet the technology-based effluent limitations, including the types of pest

management identified by the commenter. EPA disagrees with commenter's suggested language for "minimize." EPA believes it is

more appropriate to establish a "minimize" requirement based on the use of pest management measures to the extent technologically

available and economically practicable and achievable.  Thus, the minimize standard will result in different endpoints for different

pest management activities and different Operators.  

 

Comment ID 619.1.001.020

Author Name: Pafko Frank

Organization: Minnesota Department of Transportation (MnDOT)

Based on the previous work of the Minnesota Pesticide Information and Education trade association, in partnership with

state and federal agencies, water is defined as "areas where water is present at the time of application." This definition

came about to guide an herbicide applicator when an aquatically registered herbicide needs to be used. It is imperative

that this definition remain in place under NPDES.  
 

Response 

EPA disagrees with commenter's implication that only discharges to "wet" features should be covered under the PGP.  Please refer

to the PGP Comment Response Waters of the United States Essay.

 

Comment ID 622.1.001.018

Author Name: Semanko Norman

Organization: Idaho Water Users Association (IWUA)
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The definition of "minimize" should be deleted, consistent with the comments above. Alternatively, the term should be

redefined consistent with these comments.

 

The definition of "point source" should reference the corresponding section of the Clean Water Act, section 502(14).

 
 

Response 

Refer to response to Comment ID 612.1.001.003.  EPA disagrees with commenter's suggestion to reference the corresponding

section of the CWA for the definition of "point source."  EPA is opting to reference the implementing regulations in 40 CFR 122.2

for any regulatory definition included in Appendix A rather than the CWA.  Please note, the definition of point source is the same in

the regulations as it is in the CWA.

 

Comment ID 633.1.001.003

Author Name: Martin Tom

Organization: American Forest Foundation (AFF)

As the draft permit currently reads, the definition of "operator" is ambiguous-potentially requiring both landowners and

pesticide application companies to keep records and provide annual reports of applications. As a result of this definition,

the responsibility for NPDES application could be placed on the landowner. To reduce redundancy and landowner

frustration and to promote efficiency we urge that the definition of operator be changed to cover only those individuals

or companies that will be directing the application. These companies have day to day experience in pesticide

applications and record keeping, while family forest owners have other careers and jobs that make the learning curve

for such an application steep. By concentrating applications and record keeping, the general permitting process will be

more successful and ensure more accurate data. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 638-cp.001.004

Author Name: Daily Mark

Organization: Idaho Aquaculture Association,  Inc. (IAA)

Should this draft be implemented by EPA, we respectively request that the term "animal" and/or "livestock" referred to

on page 36 of the permit in the third paragraph of the definition Pesticide: "Note: drugs used to control diseases of

humans or animals (such as livestock and pets) are not considered pesticides; such drugs are regulated by FDA.", be
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clarified to include fish. 
 

Response 

EPA agrees with commenter and as revised the definition to include "fishstock."

 

Comment ID 661.1.001.012

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

The draft permit contains several terms that are not clearly defined. ARA is especially concerned that the term

"operator" is not clearly defined, nor are the "operator's" duties clearly defined under the PGP. It is unclear what party

has the responsibility to adhere to different PGP requirements. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 661.1.001.013

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

Another unclear term contained in the draft PGP is "spray drift". In the context of the PGP, EPA says that the PGP does

not cover spray drift. EPA has sought to further clarify their position on permit coverage by saying that the PGP does

not cover "off target spray drift". The term "off target spray drift" is unclear, as the term "spray drift" generally tends to

describe a slightly off-target pesticide application. ARA asks that "off-target" spray drift be defined in the PGP. 
 

Response 

Refer to response to Comment ID 500.1.001.012.

 

Comment ID 665.1.001.016

Author Name: Henderson Carol

Organization: New Hampshire Fish and Game Department
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Page 30, A.1 - Definitions

 

Action Threshold - Need criteria to evaluate whether the threshold has been met. It seems too vague.

 

Adverse Incident - Would like to see more clarification of how the indirect adverse effects on non-target species would

be evaluated?

 

Integrated Pest Management - Would like to see more emphasis within the draft NPDES document of use of IPM's and

alternative methods, as well as, methods that would minimize the creation of possible species resistance to herbicides. 
 

Response 

EPA disagrees with commenter's request to place more emphasis on the use of IPM (and alternative methods and methods that

would minimize the creation of possible species resistance to herbicides - which EPA considers also to be part of IPM) in that the

Agency believes the permit as written provides a fair balance between the need to control pests and the burdens associated with the

different approaches for controlling such pests.

 

 

Also, refer to response to Comment ID 608.1.001.020 and PGP Comment Response Corrective Action Essay. 

 

Comment ID 667.1.001.012

Author Name: Unknown Unknown

Organization: A&B Irrigation District et al.

Control Measures

 

The draft permit states:

 

To meet the effluent limitations in Part 2, you must implement site-specific control measures that minimize discharges of

pesticides to waters of the U.S. The terms "minimize" and "control measure" are defined in Appendix A.

 

Draft Permit at 8. "Control Measure" is defined by the draft permit as follows:

 

Control Measure refers to any BMP or other method used to meet the effluent limitations. Control measures must

comply with manufacturer specifications, industry standards and recommended industry practices related to the

application of pesticides, and relevant legal requirements. Additionally, control measures could include other actions

that a prudent operator would implement to reduce and/or eliminate pesticide discharges to waters of the U.S. to

comply with the effluent limitations in Parts 2 and 3 of this permit.

 

Draft Permit Appendix A, at 32 (emphasis added). The Irrigation Entities object to the underlined language because it is
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vague, subjective and it will expose them to third-party litigation where it may be alleged that they failed to implement

measures that a "prudent operator would implement."

 

The Solution: The Irrigation Entities request that EPA strike the underlined language, so that the definition reads:

 

Control Measure refers to any BMP or other method used to meet the effluent limitations. Control measures must

comply with manufacturer specifications, industry standards and recommended industry practices related to the

application of pesticides, and relevant legal requirements. 
 

Response 

Refer to response to Comment ID 612.1.001.003.

 

Comment ID 668.1.001.026

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

Definition of Adverse Incident: EPA defines an "adverse incident" in Appendix A as "an incident that you have observed

upon inspection or of which you otherwise become aware, in which: (1) a person or non¬-target organism may have

been exposed to a pesticide residue, and (2) the person or non¬target organism suffered a toxic or adverse effect." [FN

37] The MCD recognizes the difficulty of sorting out real from falsely alleged exposure claims and adverse effects,

however there is a long history of anti-¬pesticide activists making false claims. For example, recently senior Washington

DC officials of EPA met with and later published a petition from representatives the Oregon "Pesticide Poisoning

Victims United." Prior claims by this group have been investigated by the State of Oregon and dismissed for lack of

evidence. The MCD urges the EPA to raise the bar somewhat to help separate accidental exposure from intentionally

alleged exposure. The MCD also requests that EPA modify the definition of adverse incident to read, "an incident…in

which:

(1) there is evidence that a person or non¬target organism has likely been exposed to a pesticide residue…"

 

[FN 37] Draft PGP, Appendix A, p. 31  
 

Response 

Refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 672.1.001.010

Author Name: Hanson Keith

Organization: Minnesota Chamber of Commerce
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The Chamber recommends the definition of the term "pest management area" be clarified. Because there are multiple

requirements for each pest management area, this definition needs further clarification. Examples would be very

helpful. Suggested examples include rights-ofway applications (transportation entities, electric utilities, railroads and

pipelines). Can these types of applications for a single entity be covered under a single pest management area? 
 

Response 

Refer to response to Comment ID 464.1.001.005.

 

Comment ID 675.1.001.022

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

USEPA requires permittees in Part 6 of the draft permit to identify, to the extent feasible, situations where adverse

effects occur where pesticide applications also occur, and to take specific actions in response to identified adverse

incidents that may have resulted from the permittee's pesticide application [FN 33]. MABA has several concerns about

this section of the permit:

 

a. Definition of Adverse Incident: USEPA defines an "adverse incident" in Appendix A as "an incident that you have

observed upon inspection or of which you otherwise become aware, in which: (1) a person or nontarget organism may

have been exposed to a pesticide residue, and (2) the person or nontarget organism suffered a toxic or adverse effect."

[FN 34] We recognize the difficulty of sorting out real from falselyalleged exposure claims and adverse effects, however

there is a long history of antipesticide activists making false claims. For example, recently senior Washington DC

officials of USEPA met with and later published a petition from representatives the Oregon "Pesticide Poisoning Victims

United." Prior claims by this group have been investigated by the state of Oregon and dismissed for lack of evidence.

We urge USEPA to raise the bar somewhat to help separate accidental exposure from intentionally alleged exposure.

We urge USEPA to modify the definition of adverse incident to read, "an incident…in which: (1) there is evidence that a

person or nontarget organism has likely been exposed to a pesticide residue…" 

 

[FN 33] PGP Fact Sheet, p. 96

[FN 34] Draft PGP, Appendix A, p. 31 
 

Response 

Refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 679.001.003

Author Name: Crane Christopher
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Organization: Westchester County Board of Legislators

3. If yes to question 1, what is the definition for the stormwater facilities? What types of facilities would be covered, or

potentially covered? 
 

Response 

EPA acknowledges the answer to question 1 is "no," thus, no response necessary for this comment.

 

Comment ID 685.1.001.002

Author Name: Musa Christine

Organization: Warren County Mosquito Extermination Commission (WCMEC), New Jersey

BIOLOGICAL MATERIALS: Whatever the intent of this term when the law was initially written is unknown. Perhaps it

was to address non chemical waste such as medical waste including blood or other body fluids. In any case, it is hard to

comprehend that the term was intended to be applied to the use of extremely low toxicity and species specific biological

insecticides utilized for mosquito control. SUGGESTION: Redefining "biological materials" consistent with the original

intent would be a more reasonable approach than to apply this term within the Clean Water Act to allow use of

biological pesticides for public health purposes. 
 

Response 

Refer to response to Comment ID 431.1.001.005.

 

Comment ID 703.001.008

Author Name: Hancock William

Organization: Marine Biochemists owned by Arch Chemicals, Inc.

The 1996 Food Quality Protection Act (PL 104-170), the Children's Health Act of 2000 (PL 106-310), and the 2008

Farm Bill (PL 110-246) state definitions that are not the same as the definition of IPM in Appendix A. 
 

Response 

Refer to response to Comment ID 608.1.001.020.

 

Comment ID 705.1.001.030
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Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Reference: Entire definition for NAICS.

 

Comment: Delete in its entirety. This is a hold-over from the first draft and is no longer stated in the PGP. 
 

Response 

Refer to response to Comment ID 195.1.001.017.

 

Comment ID 705.1.001.031

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Page 35, Operator.

 

Reference: Definition of Operator. C

 

omment: Either delete or clarify. Delete "financing for", i.e. if a bank or Farm Credit Services provides the financing, is

that bank or FCS the operator? 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 705.1.001.033

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Page 39. "You" and "Your".

 

Reference: Definition in its entirety.

 

Comment: We request that the rule avoid using "you" and "your" throughout the PGP and for clarity use other

terminology such as "permittee or applicant". 
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Response 

EPA agrees with commenter and the terms "you" and "your" generally are no longer used in the permit.  Similarly, EPA is using the

term "Operator" rather than "permittee" when referrring to the entities responsible for obtaining coverage for discharges under the

NPDES program.  EPA does not use the term "applicant" in this permit in that the PGP does not require any Operators to have to

apply for permit coverage (i.e., filing a Notice of Intent is not considered an "application" under NPDES).

 

Comment ID 706.1.001.003

Author Name: Moore Beth

Organization: Oregon Department of Environmental Quality (OR DEQ) and  Oregon Department of Agriculture (ODA)

Define "Forest Canopy" in Appendix A. The way it reads right now, could it be interpreted to include an herbicide

application for general vegetation control? 
 

Response 

EPA acknowledges commenter's request to define "Forest Canopy" in the permit.  EPA actually describes forest canopy in the fact

sheet to be the uppermost level of the forest.  It is composed of mature treetops, or the crowns of the mature trees and provides

habitat for animals and plants, some of whom live their entire lives in the canopy.  EPA disagrees that the forest canopy category

includes herbicide control for general vegetation management. The control of pests in the canopy is eligible for coverage under this

permit, unlike general vegetation, which EPA interprets to be ground based plants.

 

Comment ID 730.001.014

Author Name: Unknown Unknown

Organization: Aquatic Biologists,  Inc. (ABI)

Definition of Pollutants - By calling products that are designed to enhance our waters through management is not

correct and devalues them. 
 

Response 

EPA acknowledges commenter's concern that calling pesticides "pollutants" is incorrect and devalues them.  EPA is issuing the

PGP based on a Sixth Circuit Court of Appeals decision that determined that discharges of biological pesticides and chemical

pesticides that leave a residue to waters of the United States are considered "pollutants" under the Clean Water Act.    
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Comment ID 738.001.008

Author Name: Schmitz Marc

Organization: Marine Biochemists,  Aquatic Management Company

The 1996 Food Quality Protection Act (PL 104-170), the Children's Health Act of 2000 (PL 106-310), and the 2008

Farm Bill (PL 110-246) state definitions that are not the same as the definition of IPM in Appendix A. 
 

Response 

Refer to response to Comment ID 608.1.001.020.

 

Comment ID 824.1.001.001

Author Name: Kieler Janet

Organization: Colorado Department of Public Health and Environment

In implementing the federal Pesticide General Permit, how will the Regional NPDES authorities determine whether a

product meets the definition of pesticide based on intent? [Pesticide means any substance or mixture of substances

intended for preventing, destroying, repelling, or mitigating any pest….]. To what extent is the content of product label

developed in accordance with FIFRA relevant to this determination? 
 

Response 

EPA disagrees with commenter that the term "pesticide" as used in the permit leaves too much room for interpretation.  A pesticide,

as defined in Appendix A of the permit, discharged to water for which the discharger intends to prevent, destroy, repel, or mitigate

pests is covered under this permit.  EPA is uncertain what type of scenarios would meet the commenter's described situation of a

pesticide applied to waters without the intent to control pests.  In that situation, however, such a discharge would not be eligible for

coverage under the PGP and unless covered under a different NPDES permit, would be a violation of the Clean Water Act for

discharging without a permit. 

 

Comment ID 838.1.001.004

Author Name: Stambaugh Sharmon

Organization: Alaska Department of Environmental Conservation

ADEC recommends replacing the term pesticide "residue" with "residuals ". Pesticide residue is defined in this permit as

"includes that portion of a pesticide application that is discharged from a point source to water of the U.S. and no longer

PGP Responses to Comments Appendices

95410/31/2011 04:04 PM EDT



 

provides pesticidal benefits. It also includes any degradates of the pesticide ."

 

Under Alaska Water Quality Standards (WQS) in 18 M C 70. the term "residue" has a specific meaning under Clean

Water Act permits. It refers to "floating solids. debris, sludge. deposits. foam, scum, or other residues ". To avoid

confusion in our 401 certification and any future APDES permit. ADEC suggests an alternate term such as "residuals "

to identify over spray and breakdown products from pesticides .

 

The term "residue" is not quantifiable as used in the permit. Anyone applying pesticides may be forced to assume that

there is a "residue" and therefore subject to the permit. 
 

Response 

EPA acknowledges commenters concern; however, the final permit and fact sheet use the terms "residues" and "residuals"

interchangeably consistent with the Sixth Circuit Court's decision on EPA's 2006 Final NPDES Pesticides Rule.  The Agency does

not believe the permit's use of the term "residues" is inconsistent with Alaska's regulations as EPA is clear when it uses the term

"residue" that it is referring to pesticide residue.

 

APP.1.1 - WATERS OF THE U.S.

Comment ID 171.001.006

Author Name: David James

Organization: St. Lucie County Mosquito Control & Coastal Management Services

The permit is still not clear what is actually required to be permitted; if a Mosquito District applies 5000 acres of

larvicides per year to coastal wetlands, but the majority of those wetlands are isolated from tides and the total acreage

of tidally  connected treated wetlands is less than 640 acres per year, is a permit required because those wetlands are

considered automatically Waters of the US, even though they are not actually connected to tide; if so, how do we

assess the impact when there is no actual tidal connection? 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 201.1.001.008

Author Name: Jones Travis

Organization: Idaho Grain Producers Association (IGPA)
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Farmers reliant on irrigation for crop production must have access to a sound and reliable irrigation system. Canals,

ditches, swales, drains, and other irrigation delivery and upland conveyances are essential to crop production irrigation

systems in southern Idaho where the majority of grain production resides.

 

The IGPA is concerned that the draft PGP is not clear in ensuring that "discharges" of aquatic herbicides into these

water bodies do not require an NPDES permit because they are not "watersof the U.S." and regulated by the Clean

Water Act. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 219-cp.001.001

Author Name: Peterson Ken

Organization: Peterson Aerial Spraying

I feel that this law will severely hamper my business. It seems so complicated that I will never be able to comply,

especially since I am always spraying near water. Of course that depends on what the definition of near water means. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 240-cp.001.002

Author Name: Harmon Lynn

Organization: American Falls Reservoir District No. 2, Shoshone,  Idaho (ID)

Canals, ditches, drains and irrigations delivery facilities are not "waters of the U. S.". The general permit needs to make

clear that "discharges" of aquatic herbicides into these water bodies do not require a NPDES permit because they are

not waters of the U. S. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 245.1.001.006
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Author Name: Kiester Ronald

Organization: South Board of Control (SBOC)

Water of the U.S.: Water's of the district belong to the district as Congress has said. Stats have control and say in

usage of the water along with individual water users. The Reclamation Act of 1902 and the Carey Act provide legal

means to transfer water rights to private ownership for use in agriculture, Title 43 of Idaho Code. 
 

Response 

EPA acknowledges commenter’s statements regarding water rights and usage.  This permit establishes requirements for discharges

to Waters of the United States as defined in the NPDES regulations (40 CFR 122.4) and as implemented consistent with EPA and

court interpretations.  This permit does not address water transfer rights for use in agriculture.  Additional information on the

Agency’s interpretation and implementation of the term “Waters of the United States” is available on the Agency’s webpage at

http://water.epa.gov/lawsregs/guidance/wetlands/CWAwaters.cfm.  

 

Comment ID 257-cp.001.004

Author Name: Maxwell Roy

Organization: Emmett Irrigation District

Furthermore, irrigation district canals and laterals are NOT waters of the U. S. and presently does not require any

permits. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 258.1.001.005

Author Name: McLaurin Allen

Organization: Southern Cotton Growers Inc.

We recommend that EPA use in its PGP for pesticides the term "navigable waters," as used in the Clean Water Act,

instead of "waters of the United States."  
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.
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Comment ID 263.1.001.006

Author Name: Wolf Joel

Organization: South Florida Aquatic Management Society (SFAPMS)

There lacks clarity in describing a multitude of terms referenced throughout the permitting regulations. For instance the

definition of "near" as it refers to waters of the US is not clearly defined. This has created much confusion for those

attempting to familiarize themselves with the pending rules. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 266-cp.001.005

Author Name: Respess Gary

Organization: North Carolina Cotton Producers Association, Inc.

NC cotton growers urge EPA's use, in both the PGP for pesticides and the related Fact Sheet, of the term "navigable

waters", as used in the Clean Water Act, instead of "waters of the United States." 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 267.1.001.003

Author Name: Carlson Douglas

Organization: Indian River Mosquito Control District

IRMCD believes that the current definition of "waters of the U.S." needs clarification. Given the importance of this

definition to the NPDES permit process, it is incumbent on the EPA to clearly identify what water bodies are included,

and which are excluded from this definition. For instance, is a drainage ditch which is miles from a "water of the U.S."

and connected only periodically to that water body always a "water of the U.S." 
 

Response 
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Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 269.1.001.001

Author Name: Stieren Terry

Organization: Minnesota Pesticide Information & Education

1.   THE DEFINITION OF INTO, OVER, OR NEAR WATERS OF THE U.S.

 

According to the US Soil Conservation Service's National Resource Inventory (1982), Minnesota has a total land base

of approximately 47.5 million acres (excluding Federal Land). 45% of Minnesota's land base falls into the category of

wetland when using the USF&WS Circular 39 definitions as interpreted by the US Soil Conservation Service. The

breakdowns are as follows:

 

(Reproduced table from page 1 of original comment letter. [See Docket ID 0269.1].)

          

CATEGORY  TOTAL ACREAGE  WETLANDS ACREAGE    % OF TOTAL

                                                                                        CLASSIFIED AS

                                                                                        WETLAND  

 

Cropland/Ag  23,024,100             9,906,500                         43%

 

Pasture        3,589,800               1,906,600                         53%

 

Rangeland   198,500                  118,600                            59%

 

Forest         13,956,300              6,358,300                        45%

 

Transportation    1,154,200         577,100*                          50%

 

Small Water Area       353,100    363,100                          100%

 

Other: Minor Land 

Cover, Forest Roads

Mines, etc                4,267,300      2,907,800                    68%

 

 

Urban Land              904,000         **                                **

 

*Estimated Figure Based On State Averages-No Data Available

**No Data/Estimates Available
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EPA states that the draft permit is available to operators who discharge into or over, including "near" Waters of the US

from applications of pesticides that leave a residue.

 

The term, "Waters of the US" is defined as: all waters which may be susceptible to use in interstate or foreign

commerce; and all interstate waters including interstate wetlands. EPA needs to clarify how the term "wetlands" will be

interpreted for the purposes of the general permit.

 

In the past, there has been a great deal of discussion and confusion between EPA and the states regarding the

interpretation of the term "wetlands" as it relates to pesticide use and labeling. On April 16, 1991, the EPA office of

Wetlands Protection, EPA Office of Pesticide Programs, and the EPA Office of compliance Monitoring issued a joint

statement as follows:

 

"The term wetlands has been included under the environmental hazards section of some pesticide labels stating that

these chemicals must not be applied directly to water or wetlands (swamps, bogs, marshes and potholes). The question

has arisen among farmers and silviculturists as to whether the label is intended to apply to those areas defined as

"wetlands" for Clean Water Act (CWA) programs."

 

The Discussion section of this document goes on to state, "In approving the current label, OPP intended to prevent the

application to aquatic systems of chemicals that could adversely impact indigenous fish and wildlife resources. The

scope of CWA geographic jurisdiction, as technically defined in the Federal Manual for Identifying and Delineating

Jurisdictional Wetlands extends as broadly as Congress' Commerce Clause authority. OPP did not intend to apply the

term "wetlands" as broadly as it is defined in the Federal Manual and applied under the CWA section 404 regulatory

program."

 

"Conclusion: Pesticides bearing a wetlands warning must not be applied directly to water, or to areas where surface

water is present, or intertidal areas below the mean high water mark."

 

After this statement was released in 1991, pesticide applicators across the US were instructed-if surface is present at

the time of application, an aquatic pesticide must be used. If surface water is not present, a terrestrial pesticide may be

used. This simple and easily understood practice had been used by pesticide applicators for the past 19 years.

 

The new language of the NPDES permit  "into, over, or near, waters of the U.S." again begs the question, what is a

wetland? EPA needs to clearly define wetlands for the purposes of this permit as areas where surface water is present

at the time of application. There are thousands of public and private pesticide applicators in the state of Minnesota

alone. If they are to be held responsible for understanding and interpreting the Federal Manual for Identifying and

Delineating Wetlands, and then utilizing this information to identify "wetlands" for the purposes of this permit,

compliance will be impossible.

 

If the NPDES permit program is to be workable, the permit regulations must be easily understood by the applicators and

"operators" utilizing vegetation control products, and regulated areas must be identifiable to lay persons in the field.

 
 

Response 
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Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 275.1.001.003

Author Name: Lopez Jaclyn

Organization: Center for Biological Diversity

As currently drafted, the NPDES permit would only cover those pesticide applications near or to water.A [FN18]

However, as explained below and throughout these comments, pesticides that are not applied to or near water

nonetheless frequently end up in U.S. waterways nevertheless. Therefore, the proposed permit must account for the

fact that pesticides are ubiquitous in U.S. waters and pollute via numerous pathways. The EPA should take this

opportunity to set limitations of discharges of such pesticides in the general permit. To do otherwise would allow the

illegal discharge of numerous pollutants and would leave a gaping hole in the protection of U.S. waters. 

 

[FN 18] 18 Notably, the draft permit does not state whether intermittent streams constitute water of the U.S., and offers

no guidelines or requirements for demonstrating that a waterbody is a water of the U.S. The EPA should provide this

guidance in its final permit. 
 

Response 

Refer to response to PGP Comment Response Waters of the United States Essay.  Also, refer to PGP Comment Response Scope

Essay for a discussion of activities covered under the PGP. Regulation of other pesticide discharges not covered under the permit

are outside the scope of this action.

 

Comment ID 277.1.001.005

Author Name: Pennington Larry

Organization: North Side Canal Company

Waters of the U.S. (a very difficult and controversial subject to define). Canals, ditches, drains and other irrigation

delivery and drainage facilities should not be considered "Waters of the U.S." for this general permit. The general permit

needs to make clear that "discharges" of aquatic herbicides into these water bodies do not require an NPDES permit

because they are not "waters of the U.S.". A simple statement that these waters are not considered "Waters of the U.S."

for the purpose of the General Permit would rectify this problem. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.
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Comment ID 279.1.001.003

Author Name: Ferenc Susan

Organization: Chemical Producers & Distributors Association

In both footnotes to Table 1 of the PGP, EPA provides instructions on how to calculate the acreage and linear extents of

pesticide applications to determine the need for filing a Notice of Intent ("NOI"). The instructions require that

"conveyances with a hydrologic surface connection to waters of the U.S. at the time of pesticide application" be

included in the calculation. Thus, it appears the Agency expects the PGP to apply at a minimum to jurisdictional waters

that were addressed by the U.S. Supreme Court in Rapanos v. United States.[FN10] However, potential operators need

far more certainty than an oblique reference to conveyances with hydrologic connections. The Agency needs to provide

answers to questions such as (1) Does "hydrologic surface connection" mean the presence of standing or flowing water

when the pesticide was applied near the conveyance? (2) Would a dry swale in the middle of a field that could possibly

convey water to waters of the U.S. be subject to the PGP or included in a NOI area threshold calculation? (3) How does

the 2008 EPA-Corps of Engineers guidance[FN11] on determining CWA jurisdiction apply to these determinations?

 

There are certain conveyances that pesticide users encounter that may or may not have to be covered by the PGP or

included in area threshold calculations. For example, much of western agriculture and horticulture is irrigated, foresters

manage tree regrowth on logged mountain slopes where swales and erosional features occur, municipalities manage

roadsides alongside which stormwater ditches are located, and other user groups routinely encounter upland

ephemeral stormwater conveyances. Thus, there are various terrestrial user groups that must determine whether to

seek PGP coverage of their pesticide uses and would greatly benefit from a better explanation of EPA's meaning of the

word "conveyance" in this context. Therefore, CPDA asks that EPA clarify what "conveyances" are subject to the PGP

by (1) providing specific examples of the most obvious conveyances that are covered or not covered and why, (2)

describing how the 2008 jurisdictional guidance applies to PGP coverage and application area threshold calculations,

and (3) providing a list of conveyances that would never be subject to the PGP.

 

 

[FN10]10 126 S. Ct. 2208 (2006).

[FN11] Clean Water Act Jurisdiction Following the U.S. Supreme Court's Decision in Rapanos v.United States. &

Carabell v. United States; USEPA and US Army Corps of Engineers (December 2008). 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 294.1.001.006

Author Name: Goehring Doug

Organization: North Dakota Department of Agriculture
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The definition of "waters of the United States" is extremely broad. North Dakota resides in the northern Great Plains and

contains countless numbers of small, seasonal wetlands commonly called prairie potholes. These small wetlands,

ranging in size from a fraction of an acre to several acres, are seasonal in nature, appearing and disappearing

depending on seasons and amounts of precipitation. Waterfowl hunters, bird watchers, and other recreationists flock to

North Dakota from all over the country to utilize these seasonal wetlands, and it could be argued that they fall under the

definition of "waters of the United States" found in the PGP (see page 38, section (c) (1) definition). This could

dramatically affect the number of permitted entities and the number of jurisdictional waters. Therefore, I urge EPA to

significantly narrow the definition to only cover "navigable" waters. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 300.1.001.004

Author Name: Moore Jerrald

Organization: Georgia Transmission Corporation (GTC)

Aquatic Weed and Algae Control - Use Pattern "b".

 

Another use pattern in § 1.1.1 of the draft permit (use pattern "b") applies to "Aquatic Weed and Algae Control". Use

pattern "b" is for controlling invasive or other nuisance weeds and algae "in water and at water's edge, including

irrigation ditches and/or irrigation canals." It is not clear whether "water" here means "waters of the United States"

including wetlands.

 

The permit should make clear that it does include herbicides applied to wetlands. Power companies have found that, in

the course of restoring wetlands, they may need to control invasive plants such as a common reed known as

Phragmites australis. See the Department of Agriculture's National Invasive Species Information Center,

http://www.invasivespeciesinfo.gov/aquatics/commonreed.shtml . Phragmites and other invasive or nuisance species

must sometimes be controlled in wetland areas at power plants as well. The draft permit should clearly authorize this

use. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 301.1.001.004

Author Name: Pinel Renee
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Organization: Western Plant Health Association (WPHA)

EPA's draft language includes several references to conveyances that would presumably be regulated by the permit.

These include "water's edge including irrigation ditches," "conveyances with hydrologic surface connection to waters of

US at time of pesticide application"). EPA should acknowledge in the permit that roadside ditches and other upland

conveyances are not subject to the Clean Water Act or its permit - consistent with EPA's and Corps 2008 Post-Rapanos

guidance. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 307.1.001.004

Author Name: Lange Mark

Organization: National Cotton Council (NCC)

The NCC believes that EPA's use, in both the Pesticide General Permit for pesticides and the related Fact Sheet, of the

term "waters of the United States" instead of "navigable waters" as used in the Clean Water Act could create confusion

among farmers and others attempting to comply with the new NPDES requirements. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 309.001.001

Author Name: Harrod Ron

Organization: Arkansas Agricultural Aviation Association

When the 6th Circuit Court of Appeals vacated EPA's final rule, it resulted in the requirement that "all pesticide

applications made ON or NEAR waters of the US must be done under an NPDES Permit".

 

Since most states with NPDES delegation will likely pattern their general permit requirements after the federal permit,

certain terms need more concise definitions:

 

Example NEAR Where the court does not define the term, EPA attempts to define the term as "close proximity to water"

such as ditch banks. While the example of ditch banks appears to limit the scope, EPA goes on to acknowledge that in

the future it may expand the scope of the court's decision to include terrestrial applications to agricultural crops. The

court said "near" . Some individual farming operations extend for miles from a stream. EPA should adopt a definitive
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term for near in this permit that does not incorporate areas that are so far from water that the term "near" would be

irrelevant. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 309.001.002

Author Name: Harrod Ron

Organization: Arkansas Agricultural Aviation Association

The permit attempts to define Waters of the US as any waterway or water body and their tributaries that facilitates

commerce or recreation. In Arkansas and many other agricultural states that are blessed with an abundance of water,

the inclusion of tributaries would encompass the very ditches that carry the storm water runoff from farm fields that is

exempt under the Clean Water Act. Again, I do not believe that was the intention of the court's decision. EPA should

develop a more definitive term for "waters of the US" that will not allow the inclusion of storm water runoff ditches from

farm fields. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 309.001.003

Author Name: Harrod Ron

Organization: Arkansas Agricultural Aviation Association

Based on EPA's current proposal for definitions coupled with EPA's expectation of future expansion into terrestrial

applications to agricultural crops, there may be very few fields in Arkansas where pesticides can be applied without an

NPDES permit. I do not believe this was the intent of the court. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 311.1.001.009
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Author Name: Van Wychen Lee

Organization: Weed Science Society of America (WSSA)

Potential Coverage of Other Waters:  The EPA states that this draft permit is available to operators who discharge to,

over or near "waters of the US" from the application of biological pesticides or chemical pesticides that leave a residue

when the pesticide application is for one of the following pesticide use patterns: 

 

a. Mosquito and other flying insect pest control (in or above "standing or flowing water");

 

b. Aquatic weed and algae control (in "waters of the US" as well as "water's edge," including "irrigation ditches and/or

irrigation canals";

 

c. Aquatic nuisance animal control (in "water and at water's edge"); and

 

d. Forest canopy pest control (where a portion of the pesticide will unavoidably be deposited to "water" below).

 

The EPA also asks if additional pesticide use patterns should be included in the general permit, and highlights the

potential CWA legal jeopardy of such users by stating: "Any point source discharge of pollutants to waters of the United

States not covered by this or another general permit will need coverage under an individual permit." (75 Fed Reg

107:31783 (June 4, 2010). Increased jurisdictional clarity would help others determine if their pesticide use(s) warrant

inclusion under this general NPDES permit. For example, in addition to coverage of pesticide applications under these

four permit use patterns to, over or near "waters of the US" (as defined at 40 CFR 122.2) as well as "water's edge

including irrigation ditches and canals," it appears EPA may also intend to extend coverage and regulatory

requirements to pesticide applications made to many other water "conveyances with a hydrologic surface connection to

waters of the US at the time of pesticide application." The EPA instructs operators to include in their annual treated-area

calculations those applications made to, over or near such conveyances when determining if they exceed EPA

thresholds for Notice of Intent (NOI) submissions and various permit requirements triggered by NOI submission. We

wonder if EPA intends to apply the jurisdictional determinations of its 2008 guidance [FN 1] with the Corps of Engineers

regarding interpretation of United States v. Rapanos [FN 2] to the potential regulation of such conveyances under this

general NPDES permit. Under that guidance, the agencies segregated various "waters" into three categories:

"jurisdictional, possibly jurisdictional, and not jurisdictional." Significantly, this latter category includes swales and

erosional features (e.g., gullies, small washes characterized by low volume, infrequent, or short duration flow) and

ditches (including roadside ditches excavated wholly in and draining only uplands and that do not carry a relatively

permanent flow of water) common to residential, recreational, agricultural, horticultural, silvicultural and other pesticide

uses currently not covered by this general permit.

 

[FN 1]: http://www.usace.army.mil/CECW/Documents/cecwo/reg/cwa_guide/cwa_juris_2dec08.pdf

 

[FN 2]: 547 U.S. 715, 126 S. Ct. 2208 (2006)
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Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 313-cp.001.003

Author Name: Christie Dennis

Organization: Estes, Incorporated

i also oppose the term "near waters of the United States". Near sends a message of vagueness that cannot be

determined and a decision of identifying near after the fact will lead to unwarranted and   (truncated message!) 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 314.1.001.005

Author Name: Keeling John

Organization: National Potato Council (NPC)

Even with clear indications from EPA that individual permits will not be required for terrestrial applications operators and

applicators will still face a decision whether to seek a PGP. That decision can be made easier by the clarification of key

definitions. Additional clarity is required in the proposed permit process for the definitions of "near water" and

conveyances. "Near" is defined only in terms of four pesticide use categories. The definition of near for each of these

categories varies significantly. How is the term, "near" interpreted in terms of other pesticide use patterns including farm

fields and other terrestrial sites? Operators and applicators cannot rely on the previous court decisions and on EPA's

regulatory definition of waters of the U.S. to provide clarity. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 314.1.001.006

Author Name: Keeling John

Organization: National Potato Council (NPC)
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EPA should provide further definition of the "not jurisdictional" category including the scope of "upland conveyances". 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 315.1.001.015

Author Name: Peterson Jack

Organization: Arizona Department of Agriculture

What is near and what are navigable waters of the U.S. need to be clearly defined and readily available to the regulated

community so that they can comply with the law. Without these they are left to their own druthers and may either be

overly protective or frustrated and ignore requirements all together.  

 

Neither of these is a good situation.  This must be clear in order for entities to be able to be in compliance with the law.

Without guidance as to what is near leaves it wide open to be the next law suit that some poor entity will be found

defending themselves against.    
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 321.1.001.005

Author Name: Zickert Cory

Organization: Wisconsin Lake and Pond Resource LLC

We need better classification as to what are waters of the United States before this permit can be enforced. Everything

in the permit talks about waters of the United States, but does not state what is considered waters of the United States.

In our business we treat many storm water retention ponds, and private backyard ponds. In the PGP at this point it is

unclear if these types of ponds will require a permit or not, since there is not a clear definition as to what waters of the

Unites States are. In Wisconsin we already have to apply for permits to treat public waterways, which are considered

waters of the state. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.
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Comment ID 327-cp.001.001

Author Name: Barsel S.

Organization:  

Please address the discharge of water contaminated with pesticides from agricultural drain tile systems.

 

Agricultural drain tile systems should be considered to be point conveyance systems just as urban storm sewer systems

are considered to be point source conveyance systems.

 

The CWA includes the following language (Sec 502 (14) (33 U.S.C 1362)): "the term "point source"….does not include

agricultural stormwater discharges and return flows from irrigated agriculture".

 

The flow in agricultural drain tile systems is not, by definition, stormwater discharge. Stormwater runoff is water on the

surface of the land. The water in drain tile systems is not surface water.

 

Agricultural drain tile systems may carry some return flows from irrigated agriculture, but the vast majority of the water

in these systems is not return flow from irrigated agriculture.

 

The discharge from drain tile systems runs, in most cases, to waters of the U.S. or ditch systems that are covered under

this Permit.

 

The discharge from agricultural drain tile systems most certainly carries significant amounts of pesticide. Almost every

application of pesticides to a field with an agricultural drain tile system should be viewed as a "pesticide application that

results in an unavoidable point source discharge to waters of the U.S." and should be regulated under this Permit. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 330.1.001.011

Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)

Additionally, forest canopy pest control is covered where application of pesticides will be deposited to water below. We

request that the EPA provide increased jurisdictional clarification in order to make a determination regarding inclusion of

various pesticide uses over diverse locations under this general NPDES permit, particularly concerning areas where

water coverage/flow is intermittent or seasonal. 
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Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 331.1.001.014

Author Name: Rauscher Kenneth

Organization: Michigan Department of Agriculture (MDA)

MDA is concerned that applicators may not understand if their application is affecting "waters of the United States".

How will applicators identify waters of the U.S.? Footnotes to the table defining annual treatment thresholds indicate

thresholds include waters of the U.S. and "conveyances with a hydrologic surface connection to waters of the U.S. at

the time of the application." Does hydrologic surface connection mean that there must be water present at the time of

the application or just that the area treated can be a conveyance? How will an applicator know if the surface being

treated is connected to waters of the U.S.? The answers to those questions might dictate any surface water is

potentially included, or as a default, applicators must assume any water or water conveyance could be so connected.

MDA requests that these conditions be defined so applicators can understand requirements and comply. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 333.1.001.009

Author Name: Kington Becky

Organization: Montana Weed Control Association (MWCA)

There needs to be clarification on the definition of "near" water if it differs from FIFRA requirements. There needs to be

clarification in the permit defining irrigation canals, seasonal ditches, run off and residue of pesticides. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 334.1.001.001

Author Name: Wogsland Dan

Organization: North Dakota Grain Growers Association (NDGGA)
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The rule should only apply to navigable waters of the United States.  NDGGA feels that the NPDES permitting process

should apply to the navigable waters of the United States only. The current EPA definition of waters to which the

NPDES permitting process would apply is too board in scope and too vague in definition . This ambiguity in the rule will

cause confusion among pesticide applicators especially in the prairie pothole regions of the U.S. where "waters of the

U.S." can change on a daily basis depending on weather conditions. Narrowing the scope of the permitting process will

give applicators and regulators alike a clear understanding of exactly which waters NPDES permits will apply to; this

understanding will better serve the underlying purpose of the NPDES process.   
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 334.1.001.003

Author Name: Wogsland Dan

Organization: North Dakota Grain Growers Association (NDGGA)

Pesticide applications "near" waters of the United States should be governed by the pesticide label. Attempting to

define pesticide applications "near" water creates a nightmare for pesticide applicators and regulators alike; such

regulation would be subject pesticide applicators to nebulous interpretation of the rule and would subject regulators will

a rule that in the practical world would be unenforceable.  
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 341-cp.001.003

Author Name: Anonymous Anonymous

Organization:  

Poor definition of US waters. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 344.1.001.003
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Author Name: Kennedy Keith

Organization: Wyoming Crop Improvement Association (WCIA)

Regulation of Pesticide Applications "Near" Waters of US: EPA states that this draft permit is available to operators who

discharge into or over, including "near," waters of the US from the application of biological pesticides or chemical

pesticides that leave a residue when the pesticide application is for one of the following pesticide use patterns:

 

a. Mosquito and other flying insect pest control applications in or above "standing or flowing water";

 

b. Aquatic weed and algae control applications in "waters of the US" as well as near "water's edge," including "irrigation

ditches and/or irrigation canals";

 

c. Aquatic nuisance animal control applications in "water and at water's edge"; and

 

d. Forest canopy pest control applications made above the forest and where a portion of the pesticide will unavoidably

be deposited to "water" below.

 

"Near" water pesticide applications are covered by the draft permit only when these four use categories are involved. In

these cases, EPA intends the pesticide treatment area and permit restrictions to include lands "near" applications to or

over "waters of the US" [FN 9] and to or over "conveyances with a hydrologic surface connection to waters of the US at

the time of pesticide application" (e.g., to control pests at "water's edge including irrigation ditches and canals").[FN 10]

Since much of Wyoming agriculture and horticulture is irrigated, there could be confusion among operators as to the

extent that permit coverage extends to pesticide applications made to and over, including near, "conveyances with a

hydrologic surface connection to waters of the US at the time of pesticide application". [FN 11] To clarify potential

confusion between the nexus of this permit with the statutory exemptions for irrigation return flow and agricultural

stormwater runoff,[FN 12] EPA should further define "near." Given the logistics of irrigation ditches and canals in

Wyoming, if a given ditch only flows to an irrigated field, and does not directly return to a ‘water of the U.S.' we assume

that an application to such ditch or canal is exempt, as water flowing through such a conveyance would necessarily be

irrigation return flow, and thus exempt from the CWA. We believe that USEPA is construing ‘waters of the U.S.' too

widely in this PGP, given prior decisions in state and federal courts. [FN 13] 

 

 

[FN 9] 40 CFR 122.2 defines "waters of the US" for purposes of NPDES permitting program

 

[FN 10] Footnote #2 draft PGP p. 3

 

[FN 11] EPA instructs operators to include in their total annual treatedarea calculations those applications made to, over

or near "conveyances with a hydrologic surface connection to waters of the US at the time of pesticide application"

when determining if they exceed EPA thresholds for Notice of Intent (NOI) submissions and the various permit

requirements triggered by NOI submission. We assume EPA intends to include such conveyances under this permit.

 

[FN 12] 33 U.S.C. § 1342 (l) (1) (2006) (exempting from CWA discharges composed entirely of return flows from

irrigated agriculture); 33 U.S.C. § 1362 (14) (2006) (exempting from CWA definition of point source explicitly agricultural
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stormwater discharges and return flows from irrigated agriculture);

 

[FN 13] Wyoming Act of Admission. Merrill v. Bishop, 74 Wyo.298, 287 P.2d 620, 1955 Wyo.LEXIS 37 (1955); Mitchell

Irrigation Dist. V. Sharp, 121 F.2d 964, 1941 U.S. App. LEXIS 3370 (10th Cir. 1941), cert. denied, 314 U.S.667, 62 S.

Ct. 129, 86 L.Ed. 534, 1941 U.S. LEXIS 241 (1941) 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 344.1.001.004

Author Name: Kennedy Keith

Organization: Wyoming Crop Improvement Association (WCIA)

Permit Coverage for Other Pesticide Use Patterns: EPA has intentionally not provided coverage to applications of

pesticides made to areas of municipal, residential, recreational, agricultural, horticultural, silvicultural and other settings

where terrestrial applications of pesticides might encounter directly or indirectly wetlands and upland ditches or similar

conveyances. EPA asks for comment if additional pesticide use patterns should be included in the general permit, and

highlights the potential CWA legal jeopardy of such users by stating: "Any point source discharge of pollutants to waters

of the United States not covered by this or another general permit will need coverage under an individual permit." [FN

14] Each user group must determine for itself if the conditions of its pesticide applications would be subject to the CWA

and warrant permit protection (and compliance obligations). EPA has stated that neither the statutory exemptions for

irrigation return flow and agricultural stormwater, nor offtarget spray drift, are subject to the Agency's CWA permitting.

How sectors other that agriculture could be affected by the 6th Circuit's decision is likely unknown at this time.

Fortunately, terrestrial applicators can generally control their activities so as to avoid discharges to "waters of the US,"

and as such would not need or benefit from NPDES permit coverage. We ask EPA to clarify the status of pesticide

applications made in areas that contain among pesticide application areas manmade or erosional features, such as

upland ditches, swales or other ephemeral conveyances that do not maintain a hydrologic connection with waters of the

US. Even after two Supreme Court decisions, the debate continues about the extent of CWA jurisdiction over such

conveyances. These debates will continue over into enforcement of EPA's general permit and in citizen suits that are

likely in the future. For making NPDES permitting decisions, EPA typically applies 40 CFR 122.2 to define "waters of the

US," but applies its 2008 guidance [FN 15] with the Corps of Engineers regarding the Agencies' interpretation of United

States v. Rapanos [FN 16] for making wetlands and other 404 permitting decisions. Under that guidance, the agencies

carefully segregated various "waters" into three categories: "jurisdictional, possibly jurisdictional, and not jurisdictional."

Significantly, this latter category includes swales and erosional features (e.g., gullies, small washes characterized by

low volume, infrequent, or short duration flow) and ditches (including roadside ditches excavated wholly in and draining

only uplands and that do not carry a relatively permanent flow of water) common to residential, recreational, agricultural,

horticultural, silvicultural and other pesticide uses currently not covered by this general permit. We urge EPA to provide

increased jurisdictional clarity to help operators determine if their pesticide use(s) warrant inclusion under pesticide

NPDES permits. 
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[FN 14] 75 Fed Reg 107, 31783 June 4, 2010

 

[FN 15] http://www.usace.army.mil/CECW/Documents/cecwo/reg/cwa_guide/cwa_juris_2dec08.pdf

 

[FN 16] 547 U.S. 715, 126 S. Ct. 2208 (2006) 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 348.1.001.001

Author Name: Keller Alan

Organization: Illinois Environmental Protection Agency

While the factsheet addresses "near waters", leaving any clarifying language concerning "near waters" out of the permit

opens USEPA and the states up to many questions and possible permit appeals because the court decision included

"near waters" of the U.S. The Agency is also concerned about 3rd party lawsuits on this issue.  The Agency believes

including clarification language on "near waters" in the permit would resolve this issue.   
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 355.1.001.008

Author Name: Lahti Terry

Organization: Minnesota Department of Natural Resources (MNDNR)

EPA, and accordingly MPCA, should clarify definition of aquatic environments as it relates to waters of the US or waters

of the state. Clearly the intent of the PGP is to cover applications of pesticides (discharges) to standing water or open

water. Waters of the US or waters of the state include wetlands that typically do not have open or standing water for

most of the growing season. Clarification should be made that application of pesticides to these wetlands when the

wetland contains no standing water would not require a permit. This is in line with the FIFRA requirements and aquatic

label requirements. Additionally, EPA should not expand permit requirements for these use patterns. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.
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Comment ID 356.1.001.006

Author Name: Unknown Unknown

Organization: Lee County Mosquito Control District (LCMCD)

Page 31783, D. Key Permit Provisions for Which EPA Is Soliciting Comment; Notices of Intent

 

EPA is interested in feedback on whether this approach adequately captures the areas and associated waters of the

United States for which permit coverage is being requested.

 

LCMCD Comment This approach will capture all the areas and associated waters whether of the U.S. or not. The lack

of maps and ambiguity related to the definition of ‘Waters of the U.S.' will result in operators providing maps covering

the entire area because they will be unable to discern where the Waters of the U.S. end. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 359.1.001.003

Author Name: Ricci E.

Organization: Mass Audubon

The permit applies to all applications of pesticides for four categories of use, to waters of the U.S. The definition section

of the permit clarifies that these "waters" include vegetated wetlands subject to federal jurisdiction. The thresholds and

other language in the permit, however, refer only to applications in or over water or at the waters edge. We recommend

that the final permit include notations, particularly in the threshold section, referencing the definition of applicable waters

and clarifying that applications in, over, or at the edge of jurisdictional wetlands are subject to the permit and should be

counted when calculating whether or not thresholds requiring filing of a Notice of Intent (NOI) and other documents are

exceeded. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 360.1.001.002

Author Name: Diehl Ted
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Organization: North Side Canal Company, Ltd.

Waters in the Canals, Laterals and Ditches are not Waters of the U.S. These facilities are manmade and used to deliver

water rights to farmers for irrigation.  The general permit needs to make clear that discharges of aquatic herbicides into

the canal system are not waters of the U.S.  In the NPDES General Permit a simple statement should be made that

these waters are not waters of the U.S.  
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 364.1.001.008

Author Name: Schmidt J.

Organization:  

Failure to define or clarify "Waters of the U.S. - The failure of the EPA to clearly define "Waters of the United States"

presents a serious problem under the proposed PGP. Due to frequent litigation and court decisions over the past 40

years relating to land development issues, the CWA and other situations, virtually every surface and groundwater

source might be assumed to be included under this definition, unless proven otherwise in a court of law. Due to this lack

of clarity, it is unreasonable to expect small businesses, private land owner and even states to even determine if their

activities will be or needs to be covered by the proposed PGP. Other CWA activities surely have identified the

boundaries of their jurisdiction. Maps and/or shape files should be shared with the proposed regulated entities under

this proposed rule in the interest of full disclosure. Absent this, I concur with the AERF and RISE in proposing that the

EPA consider exempting water bodies 20 acres or less from regulation. At the very least, these water bodies should not

be considered in the calculation of acreage that triggers the need for the filing of a Notice of Intent. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 377.1.001.012

Author Name: Stine James

Organization: National Rural Electric Cooperative Association (NRECA)

- Footnote 1 to Table 1 (page 3) calls for the "treatment area" (which must be calculated for water application) to include

"conveyances with a hydrologic surface connection to waters of the U.S. at the time of pesticide application." This

description could make it necessary for applicators to visually inspect miles of power line trying to identify "hydrologic

surface connections." It is highly impractical. 
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Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 384.1.001.004

Author Name: Craft Joshua

Organization: Florida Farm Bureau Federation

The Agency's fact sheet improperly asserts authority to regulate discharges to "conveyances" to waters of the U.S.,

rather than only discharges to waters of the U.S. [FN 2]  In particular, the fact sheet (at p. 15) states:

 

Also, as a result of the court's decision to vacate the 2006 NPDES Pesticides rule, discharges from the application of

pesticides to irrigation ditches and canals that are either waters of the U.S. or convey to waters of the U.S. now require

NPDES permit coverage.

 

We strongly urge the EPA to correct and eliminate from the final PGP documents these unlawful expansions of Clean

Water Act jurisdiction. The Clean Water Act regulates only discharges to "navigable waters" - defined as "waters of the

United States." The determination of whether a particular feature is a "water of the United States" is essential to the

assertion by the EPA of regulatory authority over a discharge to that feature. The EPA cannot expand its authority and

avoid the need for threshold jurisdictional determinations by regulating discharges to "conveyances" that are not

themselves waters of the U.S. If a particular ditch is not a water of the U.S. then discharges to the ditch are not

regulated under the Clean Water Act. [FN 3] 

 

[FN 2]  Notes 1 and 2 to Section 1.2.2 of the proposed PGP also refer to conveyances to waters of the U.S. These

provisions require that the calculation of the annual treatment area thresholds for the requirement to submit a Notice of

Intent (NOI) include not only applications to waters of the U.S., but also applications to "conveyances with a

hydrological surface connection to waters of the U.S. at the time of pesticide application." Moreover, the supporting

economic analysis at 3.2.2 also refers to owners of ditches that convey waters to crops and private lakes/ponds as

entities potentially impacted by the PGP To the extent that these provisions suggest that discharges to conveyances to

waters of the U.S. are regulated discharges, they too require correction. 

 

[FN 3]  A ditch that is not a water of the U.S. may be a "point source" - in which case discharges from the ditch may be

regulated (unless the discharge is classified as agricultural stormwater or another unregulated discharge). The

discharge of pesticide to such a ditch, however, is not regulated under the Clean Water Act. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.
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Comment ID 388.1.001.025

Author Name: Corra John

Organization: Wyoming Department of Environmental Quality (DEQ) and Wyoming Department of Agriculture (WDA)

Page 38. Waters of the United States. 

 

Reference: Definition in its entirety. 

 

Comment: The definition is clearly stated in the Clean Water Act (CWA) and that is the definition that needs to be used

in the PGP. Because the 6th Circuit Court failed to use the word "navigable" , does not mean it is not to be used in the

PGP. The CWA is the overseeing law for this permit, therefore the definition in the CWA is the definition that should

legally be used. Neither EPA, nor the 6th Circuit Court can circumvent federal law and write a new definition for waters

of the U.S. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 396-cp.001.002

Author Name: Moore Dennis

Organization: Pasco County Mosquito Control District (PCMCD)

We have struggled to get clarification on definitions for "waters of the U.S." and "Tier 3 water bodies" to determine what

areas within our county will be impacted. 
 

Response 

EPA acknowledges commenters concern about needing information on Tier 3 waters to assess effects on their county.  For EPA’s

PGP, the Agency posted a list of Tier 3 waters for all areas covered under the PGP.  Also, for information on waters of the United

States, refer to PGP Comment Response Waters of the United States Essay. 

 

Comment ID 397.1.001.002

Author Name: Sveum Larry

Organization: Alamosa Mosquito Control District (AMCD), Alamosa, Colorado, (CO)

For largely rural mosquito control districts in which large portions are agricultural (specifically excluded from the CWA
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requirements), where a primary water source is irrigation and irrigation return flows (again specifically excluded from

CWA requirements), and where the water sources are "isolated, intrastate, non-navigable waters"; the EPA PGP should

consider an exemptions for mosquito control. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 397.1.001.003

Author Name: Sveum Larry

Organization: Alamosa Mosquito Control District (AMCD), Alamosa, Colorado, (CO)

Clearly, the definition of "waters of the US" is in flux after the SWANCC ruling and, as subsequent courts rule, the

definition changes. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 399.1.001.003

Author Name: Adam Michael

Organization: Chicago Wilderness (CW)

Need to refine the definitions within the permit. In particular, the permit needs to clarify what is considered "near water." 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 400.1.001.002

Author Name: Woollums Cathy

Organization: MidAmerican Energy Holdings Company

The EPA Should Explicitly Define "Near Waters of the United States" for Covered Use Patterns of Applying Pesticides
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The PGP covers use patterns for applying pesticides near waters. In the "Frequently Asked Questions on the EPA's

Draft NPDES Pesticides General Permit," the EPA interprets the term "near" to refer to the unavoidable discharge to

waters of the U.S. in order to target pests in close proximity to water. MidAmerican submits that this definition is vague

and needs further clarification. Specifically, what constitutes an unavoidable discharge and close proximity to water?

Does the accidental discharge of 1 gram or ½ gram of pesticide meet the definition of unavoidable discharge? Does

close proximity equate to 1 foot, 10 feet or 100 feet? The selection of a measurable buffer distance that defines close

proximity will assist operators in ascertaining whether their pesticide application activities' meet the covered use pattern,

whereas the current definition is open to interpretation. MidAmerican recommends the EPA select a standard buffer

distance for waters similar to the National Resource Conservation Service Riparian Forest Buffer Code 391[FN 1],

which is 35 feet. 

 

[FN 1] See ftp://ftp-fc.sc.egov.usda.gov/NHQ/practice-standards/standards/391.pdf 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 401.1.001.003

Author Name: Mural Catherine

Organization: New York Farm Bureau

The EPA Should Correct Its Improper Assertion of Authority Over Discharges

to Conveyances That Are Not Waters of the U.S.

 

The fact sheet improperly asserts authority to regulate discharges to conveyances to waters of the U.S., rather than

only discharges to waters of the U.S.4 In particular, the fact sheet (at 15) states: Also, as a result of the court's decision

to vacate the 2006 NPDES Pesticides rule, discharges from the application of pesticides to irrigation ditches and canals

that are either waters of the U.S. or convey to waters ofthe US. now require NPDES permit coverage.

 

We strongly urge the EPA to correct and eliminate from the final PGP documents these unlawful expansions of Clean

Water Act jurisdiction. The Clean Water Act regulates only discharges to "navigable waters" - defined as "waters of the

United States." The determination of whether a particular feature is a "water of the United States" is essential to the

assertion by the EPA of regulatory authority over a discharge to that feature. The EPA cannot expand its authority and

avoid the need for threshold jurisdictional determinations by regulating discharges to

"conveyances" that are not themselves waters of the U.S. Ifa particular ditch is not a water of the U.S. then discharges

to the ditch are not regulated under the Clean Water Act [FN 5]

 

[FN 5] A ditch that is not a water of the U.S. may be a "point source" - in which case discharges from the ditch

may be regulated (unless the discharge is classified as agricultural stormwater or another unregulated discharge).

The discharge of pesticide to such a ditch, however, is not regulated under the Clean Water Act. 
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Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 404-cp.001.002

Author Name: Cope R.

Organization:  

Lastly, the EPA has chosen to use the broadest definition of "waters of the United States" in spite of the SWANCC and

Rapanos decisions that limit the authority of the federal government over the areas involved. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 415.1.001.004

Author Name: Holub Robert

Organization: Desplaines Valley Mosquito Abatement District

Determining whether one would fall under the need for NOI is difficult given the ambiguities surrounding that

determination. In particular, the definition of Waters of the United States is ambiguous. Do catch basins fall under this

definition if at the time of treatment they are stagnant but a heavy rain event could move water from the basin into a

creek or river? What if the water from a catch basin first goes through a municipality's water treatment system before

going into a creek or river? Are the pockets of water in a vacant lot after a rainfall considered wetlands or prairie

potholes? Many of the sources that develop mosquitoes are waters of the U.S. rivers and creeks, backpools adjacent to

those rivers and creeks, ditches that flow into those river and creeks. But what about ditches whose water would not

flow into a U.S. body of water except in a very large rainfall event? If some of the waters we treat are waters of the U.S.

but others are not, is all the reporting etc. required by the NPDES permit only pertain to those sources considered

waters of the U.S.?

 

We agree with the extensive American Mosquito Control Association (AMCA) comments on this section, and the

problems anticipated. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.
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Comment ID 418.1.001.005

Author Name: Kennedy Keith

Organization: Wyoming Ag-Business Association (WABA)

Regulation of Pesticide Applications "Near" Waters of US' ~USEPA states that this draft permit is available to operators

who discharge into or over, including "near," waters of the US from the application of biological pesticides or chemical

pesticides that leave a residue when the pesticide application is for one of the following pesticide use patterns:

 

a. Mosquito and other flying insect pest control applications in or above "standingor f'owing water";

 

b. Aquatic weed and algae control applications in "waters of the US"as well as near "water's edge." including "irrigation

ditchesand/or irrigation canals";

 

c. Aquatic nuisance animal control applications in "water andat water's edge"; and

 

d. Forest canopy pest control applications made above the forest and where a portion of the pesticide will unavoidably

be deposited to "water" below. "Near" water pesticide applications are covered by the draft permit only when these four

use categories are involved. In these cases, USEPA intends the pesticide treatment a~and permit restrictions to include

lands "near" applications to or over "waters of the US" [FN 11]  and to or over "conveyances with a hydrologic surface

connection to waters of the US at the time of pesticide application" (e.g., to control pests at "water's edge including

irrigation ditchesand canals"). [FN 12] Since much of Wyoming agriculture and horticulture is irrigated, there could be

confusion among operators as to the extent that permit coverage extends to pesticide applications made to and over,

including near, "conveyances with a hydrologic surface connection to waters of the US at the time of pesticide

application [FN 13] To clarify potential confusion between the nexus of this permit wi~the statutory exemptions for

irrigation return flow and agricultural stormwater runoff [FN 14] USEPAshould further define "near." Giventhe logistics of

irrigation ditches and canals in Wyoming, if a given ditch only flows to an irrigated field, and does not directly return to a

'water of the U.S.' we assume that an application to such ditch or canal is exempt, as water flowing through such a

conveyance would necessarily be irrigation return flow, and thus exempt from the CWA. We believe that USEPA is

construing 'waters of the U.S.' too widely in this PGP, given prior decisions in state and federal court [FN 15] 

 

[FN 11] 40 CFR122.2 defines "waters of the US" for purposes of NPDES permitting program

[FN 12] Footnote #2 draft PCP p. 3

[FN 13] USEPA instructs operators to include in their total annual treated-area calculations those applica tions made to,

over or near "conveyances with a hydrologic surface connection to waters of the USat the time of pesticide application"

when determining if they exceed USEPA thresholds for Notice of Intent (NOI) submissions and the various permit

requirements triggered by NOIsubmission. We assume USEPA intends to include such conveyances under this permit.

[FN 14] 33 U.S.c. §1342(I) (1) (2006) (exempting from CWAdischarges composed entirely of return flows from irrigated

agriculture); 33 u .s .c. § 1362 (14) (2006) (exempting from CWAdefinit ion of point source explicitly agricultural

stormwater discharges and return flows from irrigat ed agriculture);

[FN 15] Wyoming Act of Admission. Merrill v. Bishop, 74 Wyo.298, 287 P.2d 620, 1955Wyo.LEXIS 37 (1955); Mitchell

Irrigation Dist. v. Sharp, 121 F.2d 964, 1941U.S. App. LEXIS3370 (10'hOr. 1941), cert. denied, 314U.s .667, 62 S. Ct.

129, 86 l.Ed . 534, 1941 U.S. LEXIS 241(1941) 
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Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 418.1.001.006

Author Name: Kennedy Keith

Organization: Wyoming Ag-Business Association (WABA)

permit coverage for Other Pesticide Use Patterns: USEPA has intentionally not provided coverage to applications of

pesticides made to areas of municipal, residential, recreational, agricultural, horticultural, silvicultural and other settings

where terrestrial applications of pesticides might encounter directly or indirectly wetlands and upland ditches or similar

conveyances. USEPA asks for comment if additional pesticide use patterns should be included in the general permit,

and highlights the potential CWA legal jeopardy of such users by stating: "Any point source discharge of pollutants to

waters of the United States not covered by this or another general permit will need coverage under an individual permit.

[FN 16] Each user group must determine for itself if the conditions of its pesticide applications would be subject to the

CWA and warrant permit protection (and compliance obligations). USEPA has stated that neither the statutory

exemptions for irrigation return flow and agricultural stormwater, nor off-target spray drift, are subject to the Agency's

CWA permitting. How sectors other that agriculture could be affected by the 6th Circuit's decision is likelyunknown at

this time. Fortunately, terrestrial applicators can generally control their activities so as to avoid discharges to "waters of

the US," and as such would not need or benefit from NPDES permit coverage. We ask USEPA to clarify the status of

pesticide applications made in areas that contain among pesticide application areas man-made or erosional features,

such as upland ditches, swales or other ephemeral conveyances that do not maintain a hydrologic connection with

waters of the US. Even after two Supreme Court decisions, the debate continues about the extent of CWA jurisdiction

over such conveyances. These debates will continue over into enforcement of USEPA's general permit and in citizen

suits that are likely in the future. For makingNPDES permitting decisions, USEPA tally applies 40 CFR 122.2 to define

"waters of the US," but applies its 2008 guidance [FN 17] with the Corps of Engineers regarding the Agencies'

interpretation of United States v. Rapanos [FN 18] for making wetlands and other 404 permitting decisions. Under that

guidance, the agencies carefully segregated various "waters" into three categories: "jurisdictional, possibly jurisdictional,

and not jurisdictional." Significantly, this latter category includes swales and erosional features (e.g., gullies, small

washes characterized by low volume, infrequent, or short duration flow) and ditches (including roadside ditches

excavated wholly in and draining only uplands and that do not carry a relatively permanent flow of water) common to

residential, recreational, agricultural, horticultural, silvicultural and other pesticide uses currently not covered by this

general permit. We urge USEPA to provide increased jurisdictional clarity to help operators determine if their pesticide

use(s) warrant inclusion under pesticide NPDES permits 

 

[FN 16] 75 Fed Reg 107. 31783June 4. 2010 )

[FN 17] http://www.usace.anny.mil/CECW/Documents/cecwo/reg{cwa_guide/cwaj uris_zdecos.pdt

[FN 18] 547 U.S. 715. 126 S. Ct. 2208(2006) 
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Response 

Please refer to PGP Comment Response Waters of the United States Essay and PGP Comment Response Scope Essay. 

 

Comment ID 420.1.001.001

Author Name: David James

Organization: St. Lucie County Mosquito Control District (SLCMCD)

It is incumbent on the EPA to clearly identify what water bodies are included, and which are excluded from this

definition. For instance, is a drainage ditch which is miles from a "water of the U.S." and connected only periodically to

that water body always a "water of the U.S." 
 

Response 

Please refer to the PGP Comment Response Waters of the United States Essay.

 

Comment ID 420.1.001.006

Author Name: David James

Organization: St. Lucie County Mosquito Control District (SLCMCD)

Do roadside ditches and swales that are treated by hand come under the permit, or do only roadside ditches and

swales that are treated by vehicle-mounted tanks with sprayer nozzles come under the permit? If a Mosquito Control

District applies 1.5 M acres of adulticides and larvicides per year to upland communities, but does not apply them

directly to Waters of the US, is a permit required for those chemical applications? Our concern is that our use could be

misconstrued or misinterpreted to involve all of our applications impacting "waters of the U.S." when many (in particular

adulticiding applications) actually do not drift to these designated water bodies in any detectable amount. Also, even if a

Mosquito Control District applies 5000 acres of larvicides per year to coastal wetlands, but the majority of those

wetlands are isolated from tides and the total acreage of tidally-connected treated wetlands is less than 640 acres per

year, is a permit required, even though they are not actually connected to tide; if so, how do we assess the impact to

water quality when there is no actual tidal connection? 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 424.1.001.011
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Author Name: Hensley Steven

Organization: USA Rice Federation

B. The Definition Of Waters Of The U.S. In The Draft Permit Exceeds EPA's CWA Authority. 

 

EPA's definition of "Waters of the U.S." in Appendix A creates confusion over the scope of the Draft Permit's intended

coverage because it is not an accurate statement of the scope of CWA jurisdiction. EPA previously tried to include the

same definition in the Spill Prevention, Control and Countermeasure Program regulations, but the U.S. District Court for

the District of Columbia vacated EPA's use of that definition. See American Petroleum Institute v. Johnson, 571 F.

Supp. 2d 165 (D.D.C. 2008) (holding that the definition used by EPA is not consistent with CWA case law that narrows

the scope of "navigable waters" for purposes of CWA regulatory jurisdiction). Following Solid Waste Agency of Northern

Cook County v. U.S. Army Corps of Engineers, 531 U.S. 159 (2001)(EPA cannot assert jurisdictional authority over all

the intrastate waters.) and Rapanos 547 U.S. at 735 (EPA cannot assert jurisdiction over conveyances and waters that

are not relatively permanent.) 

 

C. Ditches And Channels Used To Drain Water From Rice Fields Are Not Waters Of The U.S. 

 

Like many producers, rice farmers utilize ditches to drain water from their fields. These ditches are not relatively

permanent bodies of water. They hold water when they are being used to drain agricultural stormwater or irrigation

return flows. Some of these ditches may be connected to a river or stream or may be connected to irrigation canals that

may be connected to a river or stream. Other ditches drain water to an on-site pond or reservoir and the water does not

leave the rice farmer's property. These ditches must be maintained to provide adequate drainage capacity and

functionality. Frequently, ditch maintenance will involve mechanical removal of weeds or the use of herbicides when the

ditches are dry. Occasionally, weeds may be controlled when the ditches contain some water. In the Draft Permit, EPA

appears to recognize that dry ditches are not waters of the U.S. See Table 1, footnote 1 (excluding conveyances with

no hydrologic surface connection to waters of the U.S. at the time of pesticide application from the calculation of the

treatment area). 

 

However, the Draft Permit is ambiguous about the regulatory status of ditches when they are wet or being used for

drainage. Even if water is present in a drainage ditch, it is not a water of the U.S. and the use of herbicides in those

ditches is not regulated under the CWA. As the Supreme Court noted: "The separate classification of ‘ditch[es],

channel[s], and conduit[s]' -- which are terms ordinarily used to describe the watercourses through which intermittent

waters typically flow - shows that these are, by and large, not ‘waters of the United States.'" Rapanos, 547 U.S. at 735

(emphasis in original). [FN 3] As EPA recognized in both the March 29, 2002 memorandum and in the November 27,

2006 preamble to the regulation that excluded pesticide applications from NPDES permitting, these ditches are

conveyances that have been excluded by Congress from the definition of point source under the CWA and there is no

mandate, now, that EPA change such determinations. 

 

Accordingly, the practice of using pesticide applications to control weeds and algae while maintaining agricultural

drainage ditches is outside of the CWA's jurisdiction. EPA must state clearly in any final NPDES permit that such a

practice is not covered by the permit. 

 

[FN 3] See also 51 Fed. Reg. at 41,217 (waters of the U.S. generally do not include non-tidal drainage and irrigation
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ditches excavated on dry land). 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 428.1.001.004

Author Name: Frazier Katie

Organization: Virginia Agribusiness Council

EPA's Draft PGP includes several references to conveyances that would presumably be regulated by the permit

(ex:"water's edge including irrigation ditches," "conveyances with hydrologic surface connection to waters of US at time

of pesticide application"). EPA should clearly state in the PGP that roadside ditches and other upland conveyances are

not subject to the Clean Water Act permits, consistent with EPA's and Corps 2008 Post-Rapanos guidance. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 429.1.001.003

Author Name: Tunnell Tom

Organization: Kansas Agribusiness Retailers Association (KARA)

The issue of what constitutes "waters of the US" has been addressed at 40 C.R.R. 122.2 and EPA should not redefine

or cause more controversy than this term is already un-dergoing. The PGP should restrict the coverage of this issue to

merely state that the permit only covers the existing regulatory definition of waters of the United States. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 431.1.001.007

Author Name: Marrella Amey

Organization: Connecticut Department of Environmental Protection

PGP Responses to Comments Appendices

98610/31/2011 04:04 PM EDT



 

Lastly, we encourage EPA to provide additional clarity and guidance in the permit fact/general permit on what are or are

not 'waters of the US'. This will be helpful especially in the context of agricultural applications and invasive plant control

applications in seasonally flooded (e.g. riparian or floodplain) areas. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 434.001.004

Author Name: Little Sam

Organization: Jefferson County, Montana (MT)

This proposed regulation uses the term "near water. There is language defines this to mean that any area where even a

small drop may enter any water. That alone will cover much of the lands in the Rocky Mountain area. Much of the

mountain valleys may be classified and riparian. By this interpretation, any application of any kind would need a permit. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 435.1.001.001

Author Name: Neprash Randy

Organization: Minnesota Cities Stormwater Coalition (MCSC)

Under this program, each state with permit authority must write its own version of the NPDES Pesticide General Permit.

In the case of Minnesota, there is a question regarding whether the State permit must cover all "waters of the State"

instead of "waters of the United States". The definition of "waters of the State" for Minnesota includes a much broader

set of waters than "waters of the United States". This difference is sufficient to significantly change the character of the

permit and the enormously expand the number and variety of landowners and applicators that will be covered.

 

If it is US EPA's intent to cover "waters of the United States" and include only relatively large operators (landowners and

pesticide applicators), please provide instructions to the states with delegated permit authority that their coverage

should be similarly limited. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.
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Comment ID 435.1.001.004

Author Name: Neprash Randy

Organization: Minnesota Cities Stormwater Coalition (MCSC)

Please address ephemeral waters. FIFRA addresses these waters by applying aquatic elements of the rules only when

pesticides are applied to areas where surface water is present at the time of application. The terms "waters of the U.S."

and "waters of the state" include a number of waters where water may not be present for extended periods of time

(wetlands, ephemeral streams, etc.). This difference creates many problems in the context of this permit. Some areas

that are identified as "waters" must be treated for terrestrial weed control during long periods of time when they are dry.

It is impossible for applicators to identify wetlands. Regulated areas must be identifiable to lay persons in the field.

 

Please clarify the term "waters of the U.S." in the context of this permit. This permit will cover a large number of

permittees that are new to water permitting. These permittees must know exactly which waters are covered under this

permit and

which waters do not trigger permit coverage. Please include an authoritative reference in the permit language that

includes a map (or maps) that clearly identifies all waters of the United States. The legal definition of "waters of the

U.S."

is not sufficient or practicable for most of the entities that will be permittees under this permit. In this clarification, please

address ditches and wetlands. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 435.1.001.009

Author Name: Neprash Randy

Organization: Minnesota Cities Stormwater Coalition (MCSC)

Please clarify whether a pond constructed for stormwater treatment can ever be considered to be a "water of the United

States". 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 443.1.001.010
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Author Name: Anonymous Anonymous

Organization:  

Application of pesticides near waters of the U.S. -

 

Could the EPA please provide a more clear definition of "near" and "waters of the U.S." as it relates to this permit.

Would it be possible for the EPA to provide a map of some of the larger U.S. waters on its website to assist applicators

with determining if they are applying pesticides to waters of the U.S.? Could you please provide clarification on

applications that are not applied to waters of the U.S., but eventually flow into a water of the U.S.? 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 449.1.001.002

Author Name: Ihnen Darrin

Organization: National Corn Growers Association (NCGA)

EPA's determination that discharges to conveyances to waters of the U.S. are jurisdictional waters under the PGP when

pesticide applications are made into and over, including near, "conveyances with a hydrologic surface connection to

waters of the US at the time of pesticide application" (Footnote #2 at 1.2.2) overreaches its authority.  There are many

other types of conveyances that pesticide users not covered by the PGP may encounter.  For example, much of

western agriculture and horticulture is irrigated, foresters manage tree regrowth on logged mountain slopes where

swales and erosion features occur, municipalities manage roadsides alongside which stormwater ditches are located,

and other user groups routinely encounter upland ephemeral stormwater conveyances. Even after two Supreme Court

decisions, the debate continues about the extent of CWA jurisdiction over such conveyances. EPA's regulatory

definition of waters of the US for NPDES permitting decisions (40 CFR 122.2) does not provide much clarification of this

issue. But EPA's 2008 guidance issued jointly with the Corps of Engineers interpreting United States v. Rapanos could

be useful to determine PGP jurisdiction over various types of conveyances.

(http://www.usace.army.mil/CECW/Documents/cecwo/reg/cwa_guide/cwa_juris_2dec08.pdf ). Under that guidance, the

agencies carefully segregated various "waters" into three categories: "jurisdictional, possibly jurisdictional, and not

jurisdictional." Significantly, this latter category includes swales and erosion features (e.g., gullies, small washes

characterized by low volume, infrequent, or short duration flow) and ditches (including roadside ditches excavated

wholly in and draining only uplands and that do not carry a relatively permanent flow of water) common to residential,

recreational, agricultural, horticultural, silvacultural and other pesticide uses currently not covered by EPA's PGP.

Considerations by various terrestrial user groups of whether to seek PGP coverage of their pesticide uses would benefit

from a better understanding of EPA's interpretation of "upland conveyances" and how this definition may affect their

legal vulnerability. We urge EPA to issue a policy interpretation that would apply the 2008 joint guidance with the Corps

of Engineers to the resolution of CWA jurisdiction over "upland conveyances" for NPDES purposes.  
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Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 450.1.001.010

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

EPA should clarify the meaning of applications made "near water," and "near water's edge" to help those that must

comply with the permit; we urge EPA to restrict its PGP to waters of the US; 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 450.1.001.018

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

The PDP defines the treatment area as the "entire area, whether over land or water, where the pesticide application is

intended to provide pesticidal benefits."[FN8] This would extend the regulatory reach of the PDP beyond pesticide

applications made into or over water, and incorporates the consideration of "how near is near?" On the one hand, this

would provide broader CWA protections than if only "into or over water" were included. But on the other hand, defining

a treatment area as the entirety of the land being treated regardless of whether there are actual receiving streams or

wetlands present expands the reach of the PGP compliance requirements far beyond that necessary to achieve the

goals of the Act.

 

For example, the proposed PDP would regulate pesticide applications to treatment areas under one of the following

pesticide use patterns:

 

a. Mosquito and other flying insect pest control applications in or above "standing or flowing water";

b. Aquatic weed and algae control applications in "waters of the U.S." as well as near "water's edge," including

"irrigation ditches and/or irrigation canals";

c. Aquatic nuisance animal control applications in "water and at water's edge"; and

d. Forest canopy pest control applications made above the forest and where a portion of the pesticide will unavoidably

be deposited to "water" below.

 

We urge EPA's attention to its use of the undefined term "water" (and that term's use in the phrase "water's edge")
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throughout Section 1.1.1. The draft PGP should make clear that EPA's use of this term refers exclusively to "Waters of

the United States," a defined term in the PGP and at 40 CFR 122.2. If not revised in this way, the PGP will instruct

users (and erroneously inform all others) that pesticide applications to waters that are not and never will be subject to

the jurisdiction of the CWA (and, thus, not subject to the NPDES permitting requirement) are expected to obtain

coverage under the PGP.

 

EPA also intends the pesticide treatment area and permit restrictions to include lands that are "near" points of

applications to or over waters of the U.S. For example, applications made to forest canopy hundreds of feet in the air

and perhaps miles from any actual creek or wetland under the canopy. As written, this effectively incorporates into the

PGP and CWA enforcement vast ground areas that may be highly unlikely to contain any waters of the U.S. with

effluent containing detectable pesticide residues or degradates. We urge EPA to clarify the jurisdictional parameters

associated with the definition of "treatment area" relative to waters of the U.S. to prevent unnecessary confusion and

potential litigation.  

 

[FN8] Draft PDP Appendix A at 38 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 451.1.001.004

Author Name: Nieuwenhuis Richard

Organization: New Jersey Farm Bureau

While the PGP assumes to make clear the definition of "near", NJFB believes the definition needs more clarity.

 

On many farms in New Jersey, there are ditches that, when filled with water, may empty into waters of the United

States. Do pesticide applications that unintentionally make it into these ditches qualify as applications to waters of the

United States?

 

EPA needs to provide more clarity when defining "near" to ensure that if these applications are exempt, as we hope

they are, that this is adequately accounted for in the PGP.

 

Again, if these applications are subject to coverage, we would refer to the point above and suggest that a fifth general

permit for terrestrial agricultural applications be added to adequately protect farmers making these types of pesticide

applications. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.
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Comment ID 453.1.001.018

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

Applications Made "Near" Water: The PDP defines the treatment area as the "entire area, whether over land or water,

where the pesticide application is intended to provide pesticidal benefits." [FN 8] This would extend the regulatory reach

of the PDP beyond pesticide applications made into or over water, and incorporates the consideration of "how near is

near?" On the one hand, this would provide broader CWA protections than if only "into or over water" were included.

But on the other hand, defining a treatment area as the entirety of the land being treated regardless of whether there

are actual receiving streams or wetlands present expands the reach of the PGP compliance requirements far beyond

that necessary to achieve the goals of the Act. For example, the proposed PDP would regulate pesticide applications to

treatment areas under one of the following pesticide use patterns:

 

a. Mosquito and other flying insect pest control applications in or above "standing or flowing water";

 

b. Aquatic weed and algae control applications in "waters of the U.S." as well as near "water's edge," including

"irrigation ditches and/or irrigation canals";

 

c. Aquatic nuisance animal control applications in "water and at water's edge"; and

 

d. Forest canopy pest control applications made above the forest and where a portion of the pesticide will unavoidably

be deposited to "water" below.

 

We urge EPA's attention to its use of the undefined term "water" (and that term's use in the phrase "water's edge")

throughout Section 1.1.1. The draft PGP should make clear that EPA's use of this term refers exclusively to "Waters of

the United States," a defined term in the PGP and at 40 CFR 122.2. If not revised in this way, the PGP will instruct

users (and erroneously inform all others) that pesticide applications to waters that are not and never will be subject to

the jurisdiction of the CWA (and, thus, not subject to the NPDES permitting requirement) are expected to obtain

coverage under the PGP.

 

EPA also intends the pesticide treatment area and permit restrictions to include lands that are "near" points of

applications to or over waters of the U.S. For example, applications made to forest canopy hundreds of feet in the air

and perhaps miles from any actual creek or wetland under the canopy. As written, this effectively incorporates into the

PGP and CWA enforcement vast ground areas that may be highly unlikely to contain any waters of the U.S. with

effluent containing detectable pesticide residues or degradates. We urge EPA to clarify the jurisdictional parameters

associated with the definition of "treatment area" relative to waters of the U.S. to prevent unnecessary confusion and

potential litigation.  

 

 

[FN 8] Draft PDP Appendix A at 38 
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Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 455.1.001.007

Author Name: Howell Bradford

Organization: Applied Biochemists

The failure of the EPA to clearly define "Waters of the United States" presents a serious problem under the proposed

PGP. Due to frequent litigation and court decisions over the past 40 years relating to land development issues, the

CWA and other situations, virtually every surface and groundwater source might be assumed to be included under this

definition, unless proven otherwise in a court of law. Due to this lack of clarity, it is unreasonable to expect small

businesses, private land owner and even states to even determine if their activities will be or need to be covered by the

proposed PGP.  Other CWA activities surely have identified the boundaries of their jurisdiction.  Maps and/or shape files

should be shared with the proposed regulated entities under this proposed rule in the interest of full disclosure.   
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 457.1.001.003

Author Name: Spencer Charles

Organization: Growmark, Inc.

Clarify pesticide use patterns that do not require NPDES permit coverage - especially those "near" water which were

not intended to be impacted by this permit. -

 

Agricultural stormwater and irrigation return flow is exempt by statute and clarity should be given to pesticide

applications on man-made, erosional features, upland ditches, swales or other ephemeral conveyances that do not

maintain a hydrologic connection with waters of the US are not part of the permit process. Clearly defining these

features do not need to be considered in the permit process along with terrestrial applications would help the general

understanding the rule is targeting application of pesticides to water. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.
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Comment ID 457.1.001.012

Author Name: Spencer Charles

Organization: Growmark, Inc.

Liability under the PGP should be limited to "navigable waters of the US". -

 

Clarity of the PGP only being applicable to the "navigable waters of the US" is necessary to prevent citizen suits and

potentially federal penalties to be applied to all other waters. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 459.1.001.003

Author Name: Lieske Sean

Organization: Water Resources Division,  City of Aurora Water Department,  Aurora,  Colorado (CO)

3. Sentences in 1.1.2.1 and 1.1.2.2 seem to broaden EPAs authority for this permit to water bodies that may not be

considered waters of the US. For instance, 1.1.2.1 states, "For the purposes of this permit, impaired waters are those

that have been identified by a State, Territory, Tribe or EPA pursuant to Section 303(d) of the CWA as not meeting

applicable State, Territorial, or Tribal water quality standards." In some instances, a state may have listed a water body

on their 303(d) list that meets the definition of a state water, but may not meet the definition of a waters of the US. The

City of Aurora is not in favor of EPA expanding their authority to include water bodies listed on a states 303(d) list that

are only considered State Waters. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 459.1.001.004

Author Name: Lieske Sean

Organization: Water Resources Division,  City of Aurora Water Department,  Aurora,  Colorado (CO)

4. Table 1, Footnote 2 describes that the linear threshold for requiring an NOI should include conveyances with a

hydrologic surface water connection to waters of the US „at the time of the pesticide application. Does this mean that

water needs to be running through the conveyance at the time of the pesticide application? For instance, if a pesticide
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were applied to control weeds along an irrigation ditch and the ditch does not contain water at the time of application,

would that application need to be included in the annual threshold? 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 460.1.001.009

Author Name: Claff Roger

Organization: American Petroleum Institute (API)

EPA Should Clarify the Definition of "Waters of the U. S.," to Accurately State the Scope of CWA Jurisdiction Based on

Recent Court Decisions 

 

The definition of "Waters of the U.S." in Appendix A of the PGP creates confusion as to the scope of EPA's jurisdiction

for this permit. The definition used in Appendix A is not an accurate statement of CWA jurisdiction; when EPA tried to

include the same definition in regulationsunder the Spill Prevention, Control and Countermeasure Program, that

definition was vacated by the federal district court for D.C. in American Petroleum Institute v. Johnson, 571 F. Supp. 2d

165 (D.D.C. 2008). In the PGP EPA cannot assert authority over all the intrastate waters described in that definition, but

rather must limit coverage only to CWA jurisdictional waters. In light of the Rapanos Supreme Court decision [547 U. S.

715 (2006)], EPA and the Army Corps of Engineers have clarified that the agencies generally will not assert jurisdiction

over the following: 

 

• Swales or erosional features (e.g., gullies, small washes characterized by low volume, infrequent or short duration

flow)

• Ditches (including roadside ditches) excavated wholly in and draining only uplands and that do not carry a relatively

permanent flow of water 

 

Clean Water Act Jurisdiction Following the U. S. Supreme Court's Decision in Rapanos v. United States and Carabell v.

United States, Benjamin H. Grumbles and John Paul Woodley, Jr., December 2, 2008. 

 

Accordingly, as these areas are not jurisdictional, EPA should state in the definition of Waters of the U. S. that pesticide

application to these areas are not regulated by the PGP. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.
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Comment ID 461.1.001.003

Author Name: Lenz Tim

Organization: Illinois Corn Growers Association (ICGA)

Finally, we believe state NPDES permits should limit their enforcement actions to federally protected waters of the US

and not extend the possibility for citizen lawsuits against every ditch, pond, or puddle of the state. Again, this measure

will help protect Illinois farmers from the risk of undue lawsuits. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 464.1.001.002

Author Name: Markowski Daniel

Organization: Vector Disease Control,  Inc. (VDCI)

VDCI believes that the current definition of "waters of the U.S." should be further clarified. All activities covered under

this permit are linked to "waters of the U.S."; therefore, it is critical that the EPA clearly identify what water bodies are

included, as well as which are excluded from this definition. For instance, is a drainage ditch or a temporary woodland

pool which is miles from a "water of the U.S." considered to be covered under this permit? It is unclear how an

application to a temporary woodland pool or drainage ditches (for ex.) miles from a designated "water of the U.S." could

affect interstate or foreign commerce. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 473.1.001.023

Author Name: Christman James

Organization: Utility Water Act Group (UWAG)

The general permit applies (§ 1.1.1) to operators who discharge to waters of the U.S. The Frequently Asked Questions

document, in answer 9, says that the permit covers pesticide applications "near" waters of the U.S. EPA interprets this

to refer to the unavoidable discharge to waters of the U.S. in order to target pests "in close proximity to water."

Frequently Asked Questions p. 2, http://www.epa.gov/npdes/pubs/pgp_faqs.pdf.
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EPA should clarify that "near" and "in close proximity" does not extend beyond the banks of a surface waterbody. A

permit should not be required when pesticide is applied to drainages or ephemeral streams when no surface waters are

present. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.  Also, EPA used the term “in close proximity” in the

draft permit to identify those pesticide application activities that occurred close enough to a water such that in applying pesticides to

control a pest near water, the pesticide is unavoidably deposited to waters of the United States such that NPDES permit coverage is

necessary.  The final permit uses the term “at water’s edge adjacent to” when defining how to calculate annual treatment areas

rather than “in close proximity” to highlight the areas treated that must be included in the calculation.  EPA believes the term “at

water’s edge adjacent to” provides a clearer description of the area to which permit coverage is available, that being the area

immediately next to Waters of the United States where the control of pests in those areas results in unavoidable discharges to

Waters of the United States.

 

Comment ID 476.1.001.002

Author Name: Mazzacano Celeste

Organization: The Xerces Society for Invertebrate Conservation

There is a lack of clarity regarding what constitutes "waters of the United States", especially where intermittent streams

are concerned. The draft PGP offers no guidelines or requirements for demonstrating that a water body to be treated

meets this designation, and does not state whether intermittent streams qualify as protected water bodies under this

legislation. Additional questions, such as whether permit requirements differ for applications that impact an intermittent

stream at times when the channel is wet versus dry, are not addressed. Many organisms that play an important role in

aquatic ecosystems and are indicators of watershed health have adapted to intermittent stream conditions through

desiccation-resistant life stages that remain in or very near channel, or burrow into the region of saturated substrate

beneath and adjacent to the channel (hyporheos). This hyporheic zone is an area of active exchange of water,

nutrients, and organic matter between groundwater and the river, and is vulnerable to a variety of human impacts,

including pesticide use [FN 3]. Lack of protection for intermittent streams at dry-down could obliterate

macroinvertebrates that are a central part of the aquatic food web, as well as an important food source for terrestrial

upland organisms such as birds and herpetofauna. 

 

[FN 3] Hancock, P. J. 2002. Human impacts on the stream-groundwater exchange zone. Environmental Management

29(6): 763-781. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.
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Comment ID 478.1.001.003

Author Name: Stieren Terry

Organization: Minnesota Agricultural Aircraft Association (MAAA)

WE REQUEST CLARIFICATION OF EPA'S TERMINOLOGY: "INTO, OVER, OR NEAR WATERS OF THE U.S."

 

EPA states that the draft permit is available to operators who discharge into or over, including "near" Waters of the US

from applications of pesticides that leave a residue.

 

The term, "Waters of the US" is defined as: all waters which may be susceptible to use in interstate or foreign

commerce; and all interstate waters including interstate wetlands. EPA needs to clarify how the term "wetlands" will be

interpreted for the purposes of the general permit.

 

In the past, there has been a great deal of discussion and confusion between EPA and the states regarding the

interpretation of the term "wetlands" as it relates to pesticide use and labeling. In 1991, after much discussion and

debate, EPA instructed applicators to interpret the term wetland to mean "Areas where surface water is present at the

time of application".

 

After this statement was released in 1991, pesticide applicators across the US were instructed-if surface is present at

the time of application, an aquatic pesticide must be used. If surface water is not present, a terrestrial pesticide may be

used. This simple and easily understood practice had been used by pesticide applicators for the past 19 years.

 

The language of the NPDES permit requiring a permit anytime pesticides are deposited "into, over, or near, waters of

the U.S." again raises the question, what is a wetland? Are wetlands to be defined as areas where surface water is

present, or are they to be defined by the US Conservation Service National Resource Inventory? Or are they to be

defined by some other document?

 

There are over 200 aerial applicators in the state of Minnesota alone. If they are to be held responsible for

understanding and interpreting the Federal Manual for Identifying and Delineating Wetlands, and then utilizing this

information to identify "wetlands" for the purposes of this permit, compliance will be impossible. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 480.1.001.002

Author Name: Pryor Wayne

Organization: Virginia Farm Bureau Federation (VFBF)
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The EPA should correct its improper assertion of authority over discharges to conveyances that are not waters of the

U.S. The Fact Sheet improperly asserts authority to regulate discharges to conveyances to waters of the U.S., rather

than only discharges to waters of the U.S. We urge the EPA to correct and eliminate from the final PGP documents

these unlawful expansions of Clean Water Act jurisdiction. The Clean Water Act regulates only discharges to "navigable

waters "defined as "waters of the United States." The EPA cannot expand its authority and avoid the need for threshold

jurisdictional determinations by regulating discharges to "conveyances" that are not themselves waters of the U.S. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay

 

Comment ID 481.1.001.006

Author Name: Snyder Rodney

Organization: Pesticide Policy Coalition

We are also concerned that the PGP doesn't define "water" or "water's edge" or "near" water but uses these terms in

the four pesticide use categories covered: Mosquito and other flying insect pest control applications "in or above

standing or flowing water"; Aquatic weed and algae control applications "in water or at water's edge, including irrigation

ditches and/or irrigation canals"; Aquatic nuisance animal control applications "in water and at water's edge"; and Forest

canopy pest control applications made "over a forest canopy where … a portion of the pesticide unavoidably will be

applied over and deposited to water below." A simple statement that applications within the four use patterns authorized

by the PGP that are or that result in discharges to waters of the United States "count" for purposes of applying the

Annual Treatment Area Thresholds is sufficient. Obviously, the "near" water situations of the PGP vary significantly. For

example, pesticide applications made to control invasive weeds "at water's edge" might represent a relatively small

border between terrestrial and aquatic areas. But applications made to control adult insects above "standing or flowing

water" might represent significant distances between the point of release of pesticide from spray equipment and any

jurisdictional waters. These distances could be dramatically increased when considering the treatment area when

pesticides are applied above "forest canopies." Considerations by various user groups of whether to seek PGP

coverage of additional pesticide uses would benefit from a better understanding of "near" and how that definition could

affect their legal exposure. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 481.1.001.007

Author Name: Snyder Rodney
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Organization: Pesticide Policy Coalition

The proposed PGP Fact Sheet incorrectly indicates that discharges to ditches [FN 6] are regulated under the Clean

Water Act if the ditch is connected to "waters of the U.S." (Fact Sheet p. 15) "Also, as a result of the court's decision to

vacate the 2006 NPDES Pesticides Rule, discharges from the application of pesticides to irrigation ditches and canals

that are either waters of the U.S. or convey to waters of the U.S. now require NPDES permit coverage." Discharges into

conveyances are not subject to CWA jurisdiction unless the conveyance is a "water of the U.S.[FN 7]" Also, if the

pesticide in question is a chemical pesticide that has no residue, even an application directly to jurisdictional waters

does not trigger a permitting obligation. 

 

 

[FN 6] A ditch that is not a water of the U.S. may be a "point source" - in which case discharges from the ditch may be

regulated (unless the discharge is classified as agricultural storm water or another unregulated discharge). The

discharge of pesticide to such a ditch, however, is not regulated under the Clean Water Act.

[FN 7] If it is EPA's purpose in describing discharges to various potentially jurisdictional and non-jurisdictional tributary

waters to account for applications of chemical pesticides that may become "residue" and thence create a discharge in

jurisdictional waters downstream from their point of application, it would be better to state that directly. It is simply too

broad to enumerate irrigation ditches and canals that are not jurisdictional as water bodies into which pesticide

applications must always be permitted. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 483.1.001.009

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

3	EPA should eliminate all language in the PGP and supporting documents that purports to extend, paraphrase or

explain the regulatory definition of "waters of the United States" that appears at 40 C.F.R. § 122.2;  
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 483.1.001.031

Author Name: Nelson Douglas
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Organization: CropLife America (CLA)

(b) Eliminate Language that Purports to Define "Waters of the United States" Beyond the 40 C.F.R. § 122.2 Definition:

For the sake of clarity and to avoid expressing opinions about whether certain kinds of waters are jurisdictional, the

PGP should eliminate all language that purports to extend, paraphrase or explain the regulatory definition of "waters of

the United States" that appears at 40 C.F.R. § 122.2 and that is reproduced in the definition section of the draft PGP.

[FN 12] Such discursive text, while likely intended to be helpful, touches on a subject of substantial and ongoing

controversy. Expressing opinions or extrapolating from existing interpretations in such matters is unwise and, in the

context of an NPDES permit, unnecessary.

 

[FN 12] Draft Permit at 38-39.  
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 483.1.001.033

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

There are several instances in which the draft PGP crosses into or invites such unnecessary jurisdictional speculation.

The first is in its use of the undefined term "water" (and that term's use in the phrase "water's edge") throughout Section

1.1.1. The draft PGP should make clear that this term refers exclusively to "Waters of the United States," a defined term

in the PGP and one with statutory provenance and significance. If not revised in this way, the PGP will instruct users

(and erroneously inform all others) that applications to waters that are not and never will be subject to the jurisdiction of

the Clean Water Act (and, thus, not subject to the NPDES permitting requirement) are expected to obtain coverage

under the PGP. Similarly, the draft PGP ventures obliquely into the field of defining jurisdictional waters when it

characterizes the kinds of waters into which applications "count" for purposes of establishing Annual Treatment Area

Thresholds.[FN 13] Those seeking to determine whether to file an NOI no less than those who in the first instance must

decide whether their proposed applications invoke the jurisdiction of the CWA are capable of making such

determinations for themselves. EPA need not and, as a matter of good drafting, should not offer opinions or advice in

this arena.[FN 14] Here again, a simple statement that applications within the four use patterns authorized by the PGP

that are or that result in discharges to waters of the United States "count" for purposes of applying the Annual

Treatment Area Thresholds is sufficient.

 

In the same way, the Draft Fact Sheet unnecessarily and improperly asserts that "the application of pesticides to

irrigation ditches and canals that are either waters of the U.S. or convey to waters of the U.S." as an activity that,

always, requires permitting.[FN 15] In particular, the fact sheet states: "Also, as a result of the court's decision to vacate

the 2006 NPDES Pesticides rule, discharges from the application of pesticides to irrigation ditches and canals that are

either waters of the U.S. or convey to waters of the U.S. now require NPDES permit coverage." [FN 16] CLA urges the

EPA to correct and eliminate from the final PGP documents these statements. The CWA regulates only discharges to
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"navigable waters" - defined as "waters of the United States." The determination of whether a particular feature is a

"water of the United States" is essential to the assertion by the EPA of regulatory authority over a discharge to that

feature. The EPA cannot regulate discharges to "conveyances" that are not themselves waters of the U.S. If a particular

ditch is not a water of the U.S. then discharges occurring in that ditch is not regulated under the Clean Water Act.[FN

17]

 

Finally, the definition of "Forest Canopy Pest Control" at Section 1.1.1(d) of the draft PGP should be revised to eliminate

the reference to pesticide "unavoidably" being applied over and deposited to waters. Use of this term injects a new

concept, that of "unavoidability," into the question whether an entity should or should not obtain PGP coverage.

 

In each of these cases, EPA should revise the draft PGP so that it clearly establishes the Permit's scope by reference to

the existing regulatory definition of waters of the United States. Having done that, revisions to the statute and

interpretations by the various federal courts can come and go but the PGP will remain an accurate reflection of the law.

 

[FN 13] Draft Permit at Section 1.2.2(b), footnotes 1 and 2.

 

[FN 14] Indeed, one could imagine an enforcement action in which an unpermitted discharger argues that it was the

permit's language that led it to believe that no permit was required.

 

[FN 15] Draft Fact Sheet at 15.

 

[FN 16] Ibid

 

[FN 17] If it is EPA's purpose in describing discharges to various potentially jurisdictional and non-jurisdictional tributary

waters to account for applications of chemical pesticides that may become "residue" and thence create a discharge in

jurisdictional waters downstream from their point of application, it would be better to state that directly. It is simply too

broad to enumerate irrigation ditches and canals that are not jurisdictional as water bodies into which pesticide

applications must always be permitted.

 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 491.1.001.009

Author Name: Throssell Clark

Organization: Golf Course Superintendents Association of America (GCSAA)

1.   "Waters of State" vs. "Waters of the U.S."

 

GCSAA believes the federal rulemaking should not serve to virtually invite State NPDES permits to cover any
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waterbody within the State. Instead, EPA should limit its rule and potential enforcement actions to traditionally

recognized waters of the U.S. Failure to do this acts as a form of potential land use control by inviting State and federal

enforcement to every pond or other "water" of the State, leaves other States to determine the extent of jurisdiction that

each might claim, and be subject to separate judicial challenge.

 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 492.1.001.004

Author Name: Swenson Scott

Organization: Minnesota Association of Wheat Growers (MAWG)

Jurisdictional Clarification. EPA has intentionally not provided coverage to applications of pesticides made to areas of

municipal, residential, recreational, agricultural, horticultural, silvicultural and other settings where terrestrial applications

of pesticides might encounter directly or indirectly wetlands and upland ditches or similar conveyances. Terrestrial

applicators can generally control their activities so as to avoid discharges to waters of the U.S., and as such would not

need or benefit from NPDES permit coverage. We ask EPA to clarify the status of pesticide applications made in areas

that contain among pesticide application areas man-made or erosional features, such as upland ditches, that do not

maintain a hydrologic connection with waters of the US. For making NPDES permitting decisions, EPA typically applies

40 CFR 122.2 to define "waters of the U.S.," but applies its 2008 guidance [FN 4] with the Corps of Engineers regarding

the Agencies' interpretation of United States v. Rapanos [FN 5] for making wetlands and other 404 permitting decisions.

Under that guidance, gullies, small washes (characterized by low volume, infrequent, or short duration flow) and ditches

(including roadside ditches excavated wholly in and draining only uplands and that do not carry a relatively permanent

flow of water) common to agricultural fields would currently not be covered by this general permit under the "not

jurisdictional" category. We urge EPA to provide increased jurisdictional clarity to help operators determine if their

pesticide uses warrant inclusion under pesticide NPDES permits.

 

[FN 4] http://www.usace.army.mil/CECW/Documents/cecwo/reg/cwa_guide/cwa_juris_2dec08.pdf 

 

[FN 5] 547 U.S. 715, 126 S. Ct. 2208 (2006) 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 492.1.001.005
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Author Name: Swenson Scott

Organization: Minnesota Association of Wheat Growers (MAWG)

Regulation of Pesticide Applications "Near" Waters of the U.S. In 2006, EPA finalized a rule [FN 6] codifying the

Agency's long-held exemption from NPDES permitting of pesticides applied into, over, and near waters of the U.S.

when made consistent with the FIFRA label. EPA states that this draft permit is available to operators who discharge

into or over, including "near," waters of the U.S. from the application of biological pesticides or chemical pesticides that

leave a residue when the pesticide application is for one of the following pesticide use patterns:   

 

a. Mosquito and other flying insect pest control applications in or above "standing or flowing water";

 

b. Aquatic weed and algae control applications in "waters of the US" as well as near "water's edge," including "irrigation

ditches and/or irrigation canals";

 

c. Aquatic nuisance animal control applications in "water and at water's edge"; and

 

d. Forest canopy pest control applications made above the forest and where a portion of the pesticide will unavoidably

be deposited to "water" below.

 

"Near" water pesticide applications are covered by the draft permit only when these four use categories are involved. In

these cases, EPA intends the pesticide treatment area and permit restrictions to include lands "near" applications to or

over "waters of the U.S." and to or over "conveyances with a hydrologic surface connection to waters of the U.S. at the

time of pesticide application". There could be confusion among operators as to the extent that permit coverage extends

to pesticide applications made to, over, or near "conveyances with a hydrologic surface connection to waters of the US

at the time of pesticide application". To clarify potential confusion between the nexus of this permit with the statutory

exemptions for irrigation return flow and agricultural stormwater runoff under the CWA, [FN 7] EPA should further define

the term "near." Such clarification would also help prevent confusion and potential mischief by state officials who may

be tempted to interpret the term "near" broadly so as to extend the NPDES permit to include terrestrial applications on

agricultural lands under the theory that terrestrial applications are "near waters of the U.S."   

 

[FN 6] 71 Fed. Reg. 68, 483. November 27, 2006. The rule revised EPA's NPDES regulations to add a paragraph to the

list of discharges in 40 C.F.R. 122.3 that do not require NPDES permits. 71 Fed. Reg. at 68,492. The rule covered the

application of pesticides, "consistent with all relevant requirements under FIFRA," including the following circumstance:

"the application of pesticides to control pests that are present over waters of the US, including near such waters, … Ibid.

(40 C.F.R. 122.3(h)). 

 

[FN 7] 33 U.S.C. § 1342 (l) (1) (2006) exempts discharges composed entirely of return flows from irrigated agriculture

and 33 U.S.C. § 1362 (14) (2006) explicitly exempts agricultural stormwater discharges and return flows from irrigated

agriculture. 
 

Response 
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Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 494.1.001.017

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

NCFC is concerned with the improper expansion of jurisdictional authority under the CWA. The CWA regulates only

discharges to "navigable waters" defined as "waters of the United States." The determination of whether a particular

feature is a "water of the United States" is essential to the assertion by the Agency of regulatory authority over a

discharge to that feature. In particular the fact sheet (page 15) accompanying the draft PGP states:

 

Also, as a result of the court's decision to vacate the 2006 NPDES Pesticides rule, discharges from the application of

pesticides to irrigation ditches and canals that are either waters of the U.S. or convey to waters of the U.S. now require

NPDES permit coverage. [emphasis added]

 

The Agency is asserting that "conveyances" are jurisdictional waters under the PGP when pesticide applications are

made into and over, including near, "conveyances with a hydrologic surface connection to waters of the US at the time

of pesticide application" (Footnote #2, Section 1.2.2). The Agency cannot expand its authority and avoid the need for

threshold jurisdictional determinations by regulating discharges to "conveyances" that are not themselves waters of the

U.S. A ditch that is not a water of the U.S. may be a "point source," in which case discharges from the ditch may be

regulated (unless the discharge is classified as agricultural stormwater or another unregulated discharge). The

discharge of pesticide to such a ditch, however, is not regulated under the Act.

 

We recognize that even after two Supreme Court decisions, the debate continues about the extent of CWA jurisdiction

over such conveyances. EPA's regulatory definition of waters of the U.S. for NPDES permitting decisions (40 CFR

122.2) does not provide much clarification of this issue. However, EPA's 2008 guidance issued jointly with the U.S.

Army Corps of Engineers interpreting United States v. Rapanos could be useful to determine PGP jurisdiction over

various types of conveyances.

 

Under that guidance, the agencies carefully segregated various "waters" into three categories: "jurisdictional, possibly

jurisdictional, and not jurisdictional." Significantly, this latter category includes swales and erosional features (e.g.,

gullies, small washes characterized by low volume, infrequent, or short duration flow) and ditches (including roadside

ditches excavated wholly in and draining only uplands and that do not carry a relatively permanent flow of water)

common to residential, recreational, agricultural, horticultural, silvicultural and other pesticide uses currently not covered

by EPA's PGP. We urge EPA to issue a policy interpretation that would apply the 2008 joint guidance with the Corps of

Engineers to the resolution of CWA jurisdiction over "upland conveyances" for NPDES purposes. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.
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Comment ID 494.1.001.019

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

"Near" water pesticide applications are defined in the draft PGP (Section 1.1.1) only in terms of the four pesticide use

categories:

 

1. Mosquito and other flying insect pest control applications in or above "standing or flowing water";

 

2. Aquatic weed and algae control applications in "waters of the U.S." as well as near "water's edge," including

"irrigation ditches and/or irrigation canals";

 

3. Aquatic nuisance animal control applications in "water and at water's edge"; and

 

4. Forest canopy pest control applications made above the forest and where a portion of the pesticide will unavoidably

be deposited to "water" below.  Obviously, these "near" situations vary significantly. For example, pesticide applications

made to control invasive weeds "at water's edge" might represent a relatively small border between terrestrial and

aquatic areas. However, applications made to control insects above "standing or flowing water" or above "forest

canopies" might represent distances of hundreds of feet or perhaps even miles between the sites of pesticide

application and any actual jurisdictional waters. NCFC seeks a better understanding of "near" and how that definition

could affect a pesticide user's legal vulnerability. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay and PGP Comment Response Scope Essay. 

 

Comment ID 496.1.001.002

Author Name: Gottler Randy

Organization: Compliance and Regulatory Affairs Office, Water Services Department, City of Phoenix, Arizona (AZ)

2. The City requests that EPA include a more precise definition of "near waters of the U.S." in the permit. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.
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Comment ID 498.1.001.005

Author Name: Isom Roger

Organization: California Cotton Ginners & Growers Associations (CCGGA)

In the event that this permitting system is expanded to include production agriculture generally and cotton production

specifically, we are providing the following comments:

 

Navigable Waters of the United States

 

We are very concerned with the EPA's use, in both the Pesticide General Permit for pesticides and the related Fact

Sheet, of the term "waters of the United States" instead of "navigable waters" as used in the Clean Water Act. We

believe it creates confusion among farmers and others attempting to comply with the new NPDES requirements. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 500.1.001.007

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

Terrestrial pesticide applications are not made to "navigable waters of the US".

 

EPA has been tasked with developing a PGP for non-traditional CWA NPDES permitting activities when the CWA's

jurisdiction is unclear. EPA has made significant efforts to cover aquatic pesticide operators by identifying use patterns

that would need NPDES coverage. To EPA' s credit, identifying use patterns needing coverage is difficult, if not

impossible when the jurisdiction of the CWA is unclear. 
 

Response 

EPA acknowledges commenter’s support of EPA’s efforts to identify use patterns needing permit coverage.

 

Comment ID 500.1.001.009

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)
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The CWA's jurisdiction is unclear due to court interpretation, so EPA should provide further guidance to operators.

 

Since non-covered uses could face significant legal liability if not covered by a pesticide NPDES permit, and because

there is CWA jurisdictional confusion, to help operators determine if their pesticide use should be covered by a pesticide

NPDES permit. Specifically, EPA should clarify the status of pesticide applications on areas man-made or erosional

features, such as upland ditches, swales or other ephemeral conveyances that do not maintain a hydrologic connection

with waters of the US. After two Supreme Court decisions, the debate continues about the extent of CWA jurisdiction

over such conveyances. For making NPDES permitting decisions, EPA typically applies 40 CFR 122.2 to define "waters

of the US," but applies its 2008 guidance [FN 6] with the Army Corps of Engineers regarding the Agencies'

interpretation of United States v. Rapanos [FN 7] for making wetlands and other 404 permitting decisions. Under that

guidance, the agencies carefully segregated various "waters" into three categories: "jurisdictional, possibly jurisdictional,

and not jurisdictional." Significantly, this latter category includes swales and erosional features (e.g., gullies, small

washes characterized by low volume, infrequent, or short duration flow) and ditches (including roadside ditches

excavated wholly in and draining only uplands and that do not carry a relatively permanent flow of water) common to

residential, recreational, agricultural, horticultural, silvicultural and other pesticide uses currently not covered by this

general permit. 

 

[FN 6] http://www.usace.army.mil/CECW/Documents/cecwo/reg/cwa_guide/cwa_juris_2dec08.pdf 

 

[FN 7] 547 U.S. 715, 126 S. Ct. 2208 (2006). 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 500.1.001.025

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

ARA is concerned at the possibility that the PGP will be used in non-navigable "Waters of State" to provide opportunity

for CWA citizen suits and federal penalties. State NPDES permits should limit their enforcement actions to federally

protected waters of the US, and not extend federal enforcement (e.g. citizen suits) to every pond or other water of the

state. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 502.1.001.004
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Author Name: Kuykendall Karin

Organization: Rolling Plains Cotton Growers (RPCG)

RPCG urges EPA to use the term "navigable waters" instead of "waters of the United States" in both the PGP and the

related Fact Sheet. This distinction is important to be consistent with the Clean Water act and minimize confusion for

farmers that are trying to comply with NPDES requirements 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 508.1.001.001

Author Name: Redovan Shelly

Organization: Florida Mosquito Control Association (FMCA)

"Waters of the U.S.": FMCA believes there is a need for clarification of the definition for "waters of the U.S." Without

clarification, this would mean virtually any and all waters. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 510.1.001.004

Author Name: Roche David

Organization: Minn-Dak Farmers Cooperative (MDFC)

Jurisdictional Clarification. EPA has intentionally not provided coverage to applications of pesticides made to areas of

municipal, residential, recreational, agricultural, horticultural, silvicultural and other settings where terrestrial applications

of pesticides might encounter directly or indirectly wetlands and upland ditches or similar conveyances. Terrestrial

applicators can generally control their activities so as to avoid discharges to waters of the U.S., and as such would not

need or benefit from NPDES permit coverage. We ask EPA to clarify the status of pesticide applications made in areas

that contain among pesticide application areas man-made or erosional features, such as upland ditches, that do not

maintain a hydrologic connection with waters of the US. For making NPDES permitting decisions, EPA typically applies

40 CFR 122.2 to define "waters of the U.S.," but applies its 2008 guidance [FN 4] with the Corps of Engineers regarding

the Agencies' interpretation of United States v. Rapanos [FN 5] for making wetlands and other 404 permitting decisions.

Under that guidance, gullies, small washes (characterized by low volume, infrequent, or short duration flow) and ditches

(including roadside ditches excavated wholly in and draining only uplands and that do not carry a relatively permanent
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flow of water) common to agricultural fields would currently not be covered by this general permit under the "not

jurisdictional" category. We urge EPA to provide increased jurisdictional clarity to help operators determine if their

pesticide uses warrant inclusion under pesticide NPDES permits.

 

 

[FN 4] http://www.usace.army.mil/CECWlDocuments/cecwo/reg!cwa_guideIcwaJuris~2dec08.pdf

 

[FN 5] 547 U.S. 715, 126 S. Ct. 2208 (2006)  
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 510.1.001.005

Author Name: Roche David

Organization: Minn-Dak Farmers Cooperative (MDFC)

Regulation of Pesticide Applications "Near" Waters of the U.S, In 2006, EPA finalized a rule [FN 6] codifying the

Agency's long-held exemption from NPDES permitting of pesticides applied into, over, and near waters of the U.S.

when made consistent with the FIFRA label. EPA states that this draft permit is available to operators who discharge

into or over, including "near," waters of the U.S. from the application of biological pesticides or chemical pesticides that

leave a residue when the pesticide application is for one of the following pesticide use patterns:

 

a. Mosquito and other flying insect pest control applications in or above "standing or flowing water";

 

b. Aquatic weed and algae control applications in "waters of the US" as well as near "water's edge," including "irrigation

ditches and/or irrigation canals";

 

c. Aquatic nuisance animal control applications in "water and at water's edge"; and

 

d. Forest canopy pest control applications made above the forest and where a portion of the pesticide will unavoidably

be deposited to "water" below.

 

"Near" water pesticide applications are covered by the draft permit only when these four use categories are involved. In

these cases, EPA intends the pesticide treatment area and permit restrictions to include lands "near" applications to or

over "waters of the U.S." and to or over "conveyances with a hydrologic surface connection to waters of the U.S. at the

time of pesticide application ". There could be confusion among operators as to the extent that permit coverage extends

to pesticide applications made to, over, or near "conveyances with a hydrologic surface connection to waters of the US

at the time of pesticide application". To clarify potential confusion between the nexus of this permit with the statutory

exemptions for irrigation return flow and agricultural stormwater runoff under the CWA, [FN 7] EPA should further define

the term "near." Such clarification would also help prevent confusion and potential mischief by state officials who may
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be tempted to interpret the term "near" broadly so as to extend the NPDES permit to include terrestrial applications on

agricultural lands under the theory that terrestrial applications are "near waters of the U.S."

 

This potential confusion is illustrated on page 20 of the Fact Sheet. The examples contemplate an annual threshold of

"20 liner miles of treatment area at water's edge", but the width of the application is not specified. Aside from the 20 mile

threshold being completely arbitrary, there is no guidance on width or cumulative targets. We urge EPA to further clarify

this section.

 

[FN 6] 71 Fed. Reg. 68, 483. November 27, 2006. The rule revised EPA's NPDES regulations to add a paragraph to the

list of discharges in 40 C.F.R. 122.3 that do not require NPDES permits. 71 Fed. Reg. at 68,492. The rule covered the

application of pesticides, "consistent with all relevant requirements under FIFRA," including the following circumstance:

"the application of pesticides to control pests that are present over waters of the US, including near such waters.... Ibid.

(40 C.F.R. 122.3(h)).

 

[FN 7] 733 U.S.C. § 1342 (I) (1) (2006) exempts discharges composed entirely of return flows from irrigated agriculture

and 33 U.S.C. § 1362 (14) (2006) explicitly exempts agricultural stormwater discharges and return flows from irrigated

agriculture.  
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 512.1.001.002

Author Name: Schneider Justin

Organization: Indiana Farm Bureau, Inc.

Regardless of the fact that Congress did not intend for the NPDES permitting program to apply to agricultural pesticide

use, agricultural uses generally do not result in applications to federal jurisdictional waters. Agricultural pesticide

applications may be directly made over farm ditches and grass waterways, but those structures do not rise to the level

of and should not be classified as waters of the U.S. There are some instances in which crop production does occur in

farmed wetlands or within fields that contain structures which do qualify as "waters of the U.S." As noted above,

application to those areas was not intended by Congress to be regulated under the NPDES program. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 512.1.001.005
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Author Name: Schneider Justin

Organization: Indiana Farm Bureau, Inc.

We are troubled by the repeated use of "near" as a regulatory term in the fact sheet for this PGP. That term is not used

in the PGP as it is in the fact sheet for explaining to whom the regulation applies. Rather, the PGP states in Section

1.1.1, "in or above standing water," "in water and at water's edge," and "over and deposited to water." It would seem

that "near" is irrelevant for those categories of uses which are designated as covered by the PGP. When those

applications are made, one should know whether or not a pesticide will be sprayed into a water of the U.S., either

directly because that is the treatment area or because there is no way to avoid spraying into the water when the

application is made to the target area, such as with spraying a forest canopy. For purpose of the CWA, the concern has

always been and should remain those activities that discharge to waters of the U.S., not activities that occur "near" to

waters of the U.S. which do not result in discharges. See 33 U.S.C. §§1251(a), 1342(a). Nonetheless, if EPA intends to

continue to use the term "near" to explain who is covered by the PGP, the term must be defined. As it stands, there is

no way for the regulated community or others who may be interpreting the permit language to determine what is

covered as "near." 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 515.1.001.007

Author Name: Scott John

Organization: Colorado Department of Agriculture (CDA)

CDA feels that EPA should clarify at what point NPDES would or would not apply to ditch applications that empty into

waters of the U.S. or state. For example, it has been explained in stakeholder meetings that an application to a dry ditch

may or may not require an NPDES permit. If the ditch remains dry for the season it would not require an NPDES permit,

but if the application is made when there is standing or flowing water or water would be flowing within days of the

application it would require a permit.

 

EPA needs to clarify by providing some guidance within the permit such as, "applications made to dry ditches within X

days of any known water flow event require NPDES permit coverage". 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 515.1.001.008
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Author Name: Scott John

Organization: Colorado Department of Agriculture (CDA)

EPA also needs to do outreach to agricultural establishments to ensure they understand that although there is an

agricultural runoff exemption in the CWA, the exemption does not apply to applications of pesticides made to waterways

or irrigation ditches that pass through their property and back to waters of the U.S. or state and they will be subject to

permit requirements. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 523.1.001.008

Author Name: Kee Ed

Organization: National Association of State Departments of Agriculture (NASDA) and  Delaware Department of Agriculture

Additionally, permitting these applications under the CWA is further complicated by the debate associated with the

extent of jurisdiction of the CWA (and potential changes to this jurisdiction by legislation currently pending in the U.S.

Congress). Particularly troubling with this permit is the lack of clarity on the extent of federal jurisdiction, especially with

regards to upland conveyances, ditches, and various irrigation features. This lack of clarity has made it extremely

difficult for terrestrial user groups to determine whether coverage by the general permit would be advisable. We ask that

EPA provide additional clarity in the permit to define the scope of federal jurisdiction as narrowly as possible.

Additionally, a better understanding of the consequences associated with accidentally encountering jurisdictional waters

in the course of pesticide applications is necessary. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 537.001.004

Author Name: Johnson M.

Organization:  

When discussing management of water bodies, I feel there is a big difference in managing a natural body of water,

versus a manmade retention basin. The large, natural bodies of water are ecosystems that typically require more

expertise in managing invasive pests. Many companies in the aquatics industry manage only retention ponds. These

ponds are designed to take in all of the runoff from neighborhood streets, parking lots, highway runoff, etc. Since these
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impoundments are a vital part of the storm water retention system, excess vegetation can cause backups and flooding.

The designs of these basins do not include excess vegetation. For this reason, I feel that there should be an exemption

for bodies of water that are less than 20 acres. This would exempt the majority of the storm water retention basins that

need to be treated early and often in order for the systems to be properly functioning. 
 

Response 

Please refer to PGP Comment Response Scope Essay regarding stormwater discharges and the Agency’s inability to exempt small

discharges from the requirement to obtain NPDES permit coverage.

 

Comment ID 547.001.005

Author Name: Burns A.

Organization:  

Potential Coverage of Other Waters: The EPA states that this draft permit is available to operators who discharge to,

over or near "waters of the US" from the application of biological pesticides or chemical pesticides that leave a residue

when the pesticide application is for one of the following pesticide use patterns:

a. Mosquito and other flying insect pest control (in or above :standing or flowing water"�); b. Aquatic weed and algae

control (in "waters of the US" as well as "water's edge,"� including "irrigation ditches and/or irrigation canals"�;

c. Aquatic nuisance animal control (in "water and at water's edge"�); and

d. Forest canopy pest control (where a portion of the pesticide will unavoidably be deposited to "water" below).

EPA needs to better define what is meant by water of the US and also have a better definition of what is meant by

unavoidably deposited to the water, depending on how this is interpreted this could be applied to any application to

Forest canopy and does not account for any buffers or set backs. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.  Also, EPA uses the term “unavoidable” consistently

with how the term was used in the 2006 NPDES Pesticides Rule (71 FR 68483).  As described in that rule, EPA clarified that the

regulation encompasses only those applications to control pests over, including near, waters of the United States, where the

pesticide will unavoidably enter the water in order for the application to achieve its intended purpose.  Thus, the applications must

first be intended to control pests over (including near) a water of the United States. Second, it must be unavoidable that the pesticide

will enter the water in order to target such pests effectively. For example, forest canopy insecticide applications can result in

deposition to waters of the United States which are either not visible to the aerial applicator or not possible to avoid given the

location of aerial application, and that in such circumstances, it is unavoidable that the pesticide enter the water in order to

effectively target pests living in the canopy. Likewise, mosquito adulticide applications can result in some pesticide product

entering waters of the United States because adult mosquitoes generally live over and near waterbodies. Similarly, pesticide

applications to control non-native plants which grow at the water’s edge, such as purple loosestrife, are intended to be covered by

this provision, because when targeting plants at the water’s edge, it is unavoidable that some of the herbicide will enter the water.
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Comment ID 552.001.001

Author Name: Medbery A.

Organization:  

Colorado is a headwaters state. Colorado water supplies the surrounding states and it is imperative that that water be

as free of pollutants as possible. The water levels in the Colorado spring snow melt runoff into discharge channels are

much higher than the typically defined "high water mark." That "high water mark" generally is indicative of the lower

summer water levels when vegetation growth is most productive. Pesticides such as the glyphosate[FN **] herbicide are

known to adhere to sediment particles for long periods of time and will be washed down the water banks with the spring

snow melts. To better address total pesticide NPDES permitted usage is it important to include this "highest water

mark" or higher water mark" in the pesticides used "near water."

 

[FN**] Glyphosate herbicides are "among the world's most widely used herbicides." and

glyphosate is "the world's leading agrochemical." Although glyphosate herbicides have

been popular since they were first marketed in 1974, their use in agriculture has

expanded recently with the increased use of crops that have been genetically modified to

tolerate glyphosate treatment. Roundup is a popular brand name for glyphosate

herbicides, although many other brand names are used. Glyphosate is marketed in more

than 100 countries by a variety of manufacturers, but Monsanto Company has been and

continues to be the major commercial supplier worldwide. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay and PGP Comment Response Scope Essay.

 

Comment ID 567.1.001.003

Author Name: Duvall Zippy

Organization: Georgia Farm Bureau Federation

Our members are also concerned about EPA 's expansion of the Clean Water Act to include authority to regulate

discharges into "conveyances to the waters of the U.S." This new definition could give EPA the authority to extend its

regulatory reach to irrigation ditches and other wet areas. We contend that Congress intended for the Clean Water Act

to be limited to navigable waters of the U.S. It should not be expanded to every ditch, wetland, pond, or intermittent

stream in the country.  
 

Response 
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Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 568.1.001.007

Author Name: Friisoe Geir

Organization: Gypsy Moth Slow the Spread Foundation (STS), Inc.

The lack of a definition for "near" regarding the proximity of permitted applications to water bodies leaves the definition

open to interpretation by regulatory agencies and special interest groups. It is unclear how an applicator will know if

they are applying to "waters of the United States" or a conveyance to those waters that might require inclusion under

the permit.  
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 570.1.001.006

Author Name: Layne Carlton

Organization: Aquatic Ecosystem Restoration Foundation (AERF)

The failure of the EPA to clearly define "Waters of the United States" has been a serious problem. The Clean Water Act

has been a feature of the regulatory life of the United States for quite some time. As with other environmental statutes it

has been and will continue to be the subject of litigation. Even so, we find it incredulous that representatives of the

Office of Water avoid discussions on this critical issue and cannot or will not -- after almost 40 years -- provide the

clarity necessary for many small businesses to even determine if their activities will be covered by the proposed PGP.

Other CWA activities surely have identified the boundaries of their jurisdiction. Maps and/or shape files should be

shared with the proposed regulated entities under this proposed rule in the interest of full disclosure. Absent this, the

AERF proposes that the EPA consider exempting water bodies 20 acres or less from regulation. At the very least, these

water bodies should not be considered in the calculation of acreage that triggers the need for the filing of a Notice of

Intent. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 571.1.001.008

Author Name: Drager Lane
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Organization: Boulder County Public Health,  Colorado

4. It is unclear whether any standing water that is breeding mosquitoes is considered waters of the US. There are many

instances where standing water is created because of human activity instead of natural occurring waters. Mosquito

control focuses on the areas where mosquitoes are breeding which include irrigation runoff, abandon swimming pools,

abandon tires, etc. These areas seem to fall outside the scope of the Clean Water Act and can be adequately covered

under FIFRA and pesticide applicator licensing. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.  Also, whether FIFRA and pesticide applicator licensing

is adequate for pesticide applications that do not require NPDES permit coverage is outside the scope of this permit.

 

Comment ID 581.001.006

Author Name: Steenson Daniel

Organization: Nampa and Meridian Irrigation District (NMID)

Section 1.0 of the PGP states that it is intended to cover pesticide applications which "results in a discharge to waters of

the United States." EPA is well aware that the term "waters of the United States" has been the subject of continuing

litigation, controversy and uncertainty. NMID does not desire to debate the meaning, interpretation and application of

the term "waters of the United States" but would like to point out that the PGP requires that an applicator make a

determination whether or not the applicator is discharging into waters of the U.S. Such a determination is not as simply

the PGP would suggest. Many irrigation entities, such as NMID, may contend that many, if not all, of their irrigation

systems are not waters of the U.S. and thus a NOI is not required. However, rather than risk potential liability, and

without conceding the issue of waters of the U.S., many irrigation entities may submit a NOI and comply with the PGP

under a reservation of rights. The PGP should be modified to provide that submission of an NOI or compliance with the

PGP does not waive the right to later assert that the irrigation system is not a waters of the United States or any other

future claims or defenses such as point source or the agricultural return flow exemptions discussed above.  
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.  Also, EPA does not agree with the commenter's

suggested modification and does believe it is appropriate for the PGP to address claims or defenses in potential future litigation.

Operators may submit an NOI and comply with the PGP under an assumption that the discharge requires NPDES permit coverage

and thus the PGP provides that coverage.  Operators should be aware too that coverage under the PGP is only available for eligible

discharges and thus, submitting an NOI for an ineligible discharge does not provide NPDES coverage (or legal protection) under the

CWA.

 

Comment ID 596.1.001.005

PGP Responses to Comments Appendices

101710/31/2011 04:04 PM EDT



 

Author Name: Breaux Brian

Organization: Louisiana Farm Bureau Federation, Inc.

In review of the Pesticide General Permit for pesticides and the related Fact Sheet, LFBF would like to denote that the

term "waters of the United States" is used instead of "navigable waters" in both the Pesticide General Permit and the

Fact Sheet. This is incorrect since Clean Water Act authority regulates "navigable waters of the U.S". We ask that the

language in the Pesticide General Permit and the related Fact Sheet for the proposed NPDES permit be corrected to

say "navigable waters' in order to be consistent with the authority granted in the Clean Water Act and to avoid

confusion. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 597.1.001.001

Author Name: Markowski Daniel

Organization: Vector Disease Control, Inc. (VDCI)

VDCI believes that the current definition of "waters of the U.S." should be further clarified. All activities covered under

this permit are linked to "waters of the U.S."; therefore, it is critical that the EPA clearly identify what water bodies are

included, as well as which are excluded from this definition. For instance, is a drainage ditch or a temporary woodland

pool which is miles from a "water of the U.S." considered to be covered under this permit? It is unclear how an

application to a temporary woodland pool or drainage ditches (for ex.) miles from a designated "water of the U.S." could

affect interstate or foreign commerce. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 600.1.001.001

Author Name: Nelson Linda

Organization: Aquatic Plant Management Society, Inc. (APMS) et al.

We support the comments submitted by the WSSA but would like to emphasize specific comments pertinent to our

Society and our membership:

 

1) Clarify the definition of "Waters of the United States" - EPA should consider limiting its rule and potential enforcement
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actions to traditionally recognized waters of the U.S. Without this clarification, states not under direct EPA jurisdiction

and the general permit, may develop their own definitions which could make compliance difficult.  
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 605.001.002

Author Name: Kruse Charles

Organization: Missouri Farm Bureau Federation

The EPA should correct its improper assertion of authority over discharges to conveyances that are not waters of the

U.S. The Sixth Circuit decision in National Cotton Council is cited in the fact sheet as the rationale for requiring federal

permits for discharges from the application of pesticides to irrigation ditches and canals that are either waters of the

U.S. or convey to waters of the U S. Dischargss to "navigable waters" are regulated under the Clean Water Act: if a

specific ditch does not meet that definition the discharges to the ditch are not regulated under the Act. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 606.1.001.004

Author Name: Frank Bobbie

Organization: Wyoming Association of Conservation Districts (WACD)

Regulation of Pesticide Applications "Near" Waters of US: EPA states that this draft permit is available to operators who

discharge into or over, including "near," waters of the US from the application of biological pesticides or chemical

pesticides that leave a residue when the pesticide application is for one of the following pesticide use patterns:

 

a. Mosquito and other flying insect pest control applications in or above "standing or flowing water";

 

b. Aquatic weed and algae control applications in "waters of the US" as well as near "water's edge," including "irrigation

ditches and/or irrigation canals";

 

c. Aquatic nuisance animal control applications in "water and at water's edge"; and

 

d. Forest canopy pest control applications made above the forest and where a portion of the pesticide will unavoidably

be deposited to "water" below.
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"Near" water pesticide applications are covered by the draft permit only when these four use categories are involved. In

these cases, EPA intends the pesticide treatment area and permit restrictions to include lands "near" applications to or

over "waters of the US" [FN 9] and to or over "conveyances with a hydrologic surface connection to waters of the US at

the time of pesticide application" (e.g., to control pests at "water's edge including irrigation ditches and canals"). [FN 10]

Since much of Wyoming agriculture and horticulture is irrigated, there could be confusion among operators as to the

extent that permit coverage extends to pesticide applications made to and over, including near, "conveyances with a

hydrologic surface connection to waters of the US at the time of pesticide application". [FN 11] To clarify potential

confusion between the nexus of this permit with the statutory exemptions for irrigation return flow and agricultural

stormwater runoff, [FN 12] EPA should further define "near." Given the logistics of irrigation ditches and canals in

Wyoming, if a given ditch only flows to an irrigated field, and does not directly return to a ‘water of the U.S.' we assume

that an application to such ditch or canal is exempt, as water flowing through such a conveyance would necessarily be

irrigation return flow, and thus exempt from the CWA. We believe that USEPA is construing ‘waters of the U.S.' too

widely in this PGP, given prior decisions in the federal courts.[FN 13]  

 

 

[FN 9] 40 CFR 122.2 defines "waters of the US" for purposes of NPDES permitting program

[FN 10] Footnote #2 draft PGP p. 3

[FN 11] EPA instructs operators to include in their total annual treated-area calculations those applications made to,

over or near "conveyances with a hydrologic surface connection to waters of the US at the time of pesticide application"

when determining if they exceed EPA thresholds for Notice of Intent (NOI) submissions and the various permit

requirements triggered by NOI submission. We assume EPA intends to include such conveyances under this permit.

[FN 12] 33 U.S.C. § 1342 (l) (1) (2006) (exempting from CWA discharges composed entirely of return flows from

irrigated agriculture); 33 U.S.C. § 1362 (14) (2006) (exempting from CWA definition of point source explicitly agricultural

stormwater discharges and return flows from irrigated agriculture);

[FN 13] Wyoming Act of Admission. Merrill v. Bishop, 74 Wyo.298, 287 P.2d 620, 1955 Wyo.LEXIS 37 (1955); Mitchell

Irrigation Dist. V. Sharp, 121 F.2d 964, 1941 U.S. App. LEXIS 3370 (10th Cir. 1941), cert. denied, 314 U.S.667, 62 S.

Ct. 129, 86 L.Ed. 534, 1941 U.S. LEXIS 241 (1941)  
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 606.1.001.005

Author Name: Frank Bobbie

Organization: Wyoming Association of Conservation Districts (WACD)

Permit Coverage for Other Pesticide Use Patterns: EPA has intentionally not provided coverage to applications of

pesticides made to areas of municipal, residential, recreational, agricultural, horticultural, silvicultural and other settings

where terrestrial applications of pesticides might encounter directly or indirectly wetlands and upland ditches or similar

conveyances. EPA asks for comment if additional pesticide use patterns should be included in the general permit, and

PGP Responses to Comments Appendices

102010/31/2011 04:04 PM EDT



 

highlights the potential CWA legal jeopardy of such users by stating: "Any point source discharge of pollutants to waters

of the United States not covered by this or another general permit will need coverage under an individual permit." [FN

14] Each user group must determine for itself if the conditions of its pesticide applications would be subject to the CWA

and warrant permit protection (and compliance obligations). EPA has stated that neither the statutory exemptions for

irrigation return flow and agricultural stormwater, nor off-target spray drift, are subject to the Agency's CWA permitting.

How sectors other that agriculture could be affected by the 6th Circuit's decision is likely unknown at this time.

Fortunately, terrestrial applicators can generally control their activities so as to avoid discharges to "waters of the US,"

and as such would not need or benefit from NPDES permit coverage. We ask EPA to clarify the status of pesticide

applications made in areas that contain among pesticide application areas man-made or erosional features, such as

upland ditches, swales or other ephemeral conveyances that do not maintain a hydrologic connection with waters of the

US. Even after two Supreme Court decisions, the debate continues about the extent of CWA jurisdiction over such

conveyances. These debates will continue over into enforcement of EPA's general permit and in citizen suits that are

likely in the future. For making NPDES permitting decisions, EPA typically  applies 40 CFR 122.2 to define "waters of

the US," but applies its 2008 guidance [FN 15] with the Corps of Engineers regarding the Agencies' interpretation of

United States v. Rapanos [FN 16] for making wetlands and other 404 permitting decisions. Under that guidance, the

agencies carefully segregated various "waters" into three categories: "jurisdictional, possibly jurisdictional, and not

jurisdictional." Significantly, this latter category includes swales and erosional features (e.g., gullies, small washes

characterized by low volume, infrequent, or short duration flow) and ditches (including roadside ditches excavated

wholly in and draining only uplands and that do not carry a relatively permanent flow of water) common to residential,

recreational, agricultural, horticultural, silvicultural and other pesticide uses currently not covered by this general permit.

We urge EPA to provide increased jurisdictional clarity to help operators determine if their pesticide use(s) warrant

inclusion under pesticide NPDES permits.    

 

 

 

[FN 14] 75 Fed Reg 107, 31783 June 4, 2010

[FN 15] http://www.usace.army.mil/CECW/Documents/cecwo/reg/cwa_guide/cwa_juris_2dec08.pdf

[FN 16] 547 U.S. 715, 126 S. Ct. 2208 (2006) 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay and PGP Comment Response Scope Essay.

 

Comment ID 608.1.001.008

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

The Department uses pesticides (which includes insecticides, herbicides, and algaecides, etc.) to control insect

populations (such as grasshoppers and Mormon crickets) and invasive plant species in terrestrial rangeland and

woodland areas on public lands. These areas may contain ephemeral drainages, intermittent and seasonal streams,

springs, and wetlands that may or may not be tributary to waters of the U.S. under the Clean Water Act. 
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Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 608.1.001.034

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

The Department believes that all unavoidable point-source discharges should be covered. Unavoidable point-source

discharges may occur in specific cases such as when managing algae in water features (e.g., ornamental fountains,

monuments, man-made ponds). These sites are often, but not always, associated with local sewer systems for drainage

and maintenance. However, some water features are located along tidal rivers and may discharge into natural

waterways under high tides and during heavy rainfall situations. The PGP should cover these situations. 
 

Response 

Please refer to PGP Comment Response Scope Essay and PGP Comment Response Waters of the United States Essay.

 

Comment ID 608.1.001.043

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

6. Discussion of "near water" - Most of the PGP examples describe true aquatic vegetation on the water's edge and not

terrestrial vegetation that resides near water. The Department recommends a clearer definition of what is near the

water's edge to clarify whether following the pesticide label requirements of FIFRA would not need a permit under the

new rule. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay and Comment Response ID 547.001.005.

 

Comment ID 616.1.001.007

Author Name: Duskin Edgar

PGP Responses to Comments Appendices

102210/31/2011 04:04 PM EDT



 

Organization: Southern Crop Production Association

Coverage of conveyances to waters of US - EPA's permit language includes several references to conveyances that

would presumably be regulated by the permit. These include "water's edge including irrigation ditches," "conveyances

with hydrologic surface connection to waters of US at time of pesticide application". EPA should acknowledge in the

permit that roadside ditches and other upland conveyances are not subject to the Clean Water Act or its permit -

consistent with EPA's and Corps 2008 Post-Rapanos guidance. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 616.1.001.008

Author Name: Duskin Edgar

Organization: Southern Crop Production Association

Options for farmers, foresters, horticulturalists and other terrestrial-pesticide users that may encounter conveyances or

ephemeral waters - EPA states that anyone not covered by its NPDES general permit would need to obtain an

individual permit for any discharges of residues to waters of the US. This presents a dilemma for farmers, foresters and

others who apply or direct the application of terrestrial pesticides which might someday interact with upland ditches or

other conveyances -- which even the US Supreme Court couldn't make up its mind were "waters of the US". EPA

should acknowledge in the permit that roadside ditches, swales, and other upland conveyances potentially encountered

by terrestrial applications are not subject to the Clean Water Act or its permit. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 620.1.001.005

Author Name: Spaulding Steven

Organization: Wellmark International

EPA states that this draft permit is available to applicators who discharge into or over, including "near," waters of the US

from the application of biological pesticides or chemical pesticides that leave a residue when the pesticide application is

for Mosquito and other flying insect pest control applications in or above standing or flowing water. In this case, EPA

intends the pesticide treatment area and permit restrictions to include lands "near" applications to or over "waters of the

US" and to or over "conveyances with a hydrologic surface connection to waters of the US at the time of pesticide

application" (e.g., to control pests at "water's edge including irrigation ditches and canals"). EPA should more clearly

PGP Responses to Comments Appendices

102310/31/2011 04:04 PM EDT



 

define "near" to avoid confusion by the applicators and to close potential legal loopholes that could be used in citizen

lawsuits. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 621.1.001.002

Author Name: Peele Mitch

Organization: North Carolina Farm Bureau

The accompanying fact sheet to the draft PGP indicates that the area subject to the requirement for a NPDES permit for

pesticide applications extends beyond "waters of the US" to include conveyances to waters of the US. We believe this

is an inappropriate interpretation of the court decision and is unauthorized under the CWA. Legislation currently being

debated in Congress relates to the scope of coverage under the CWA beyond what is currently upheld - the "waters of

the US". This remains a contentious issue and EPA should not use the PGP as a means to expand the coverage of

CWA. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 622.1.001.004

Author Name: Semanko Norman

Organization: Idaho Water Users Association (IWUA)

The Draft PGP should also make clear that inclusion of the phrase "including irrigation ditches and/or irrigation canals",

and similar language throughout the PGP, does not constitute a finding or conclusion that any such ditches, canals or

other irrigation system conveyances are necessarily "waters of the U.S.". EPA needs to take the time to understand

how irrigation systems operate.  Canals, ditches, drains and other irrigation delivery and drainage facilities are not

"waters of the U.S." Therefore, the application of aquatic herbicides to these facilities does not require an NPDES

permit. The PGP should make clear that NPDES coverage is not required for these activities. The PGP should not be

used as a vehicle to summarily, and inappropriately, make these jurisdictional determinations.   
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.
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Comment ID 622.1.001.019

Author Name: Semanko Norman

Organization: Idaho Water Users Association (IWUA)

The definition of "waters of the United States" should be consistent with the U.S. Supreme Court precedent on the

subject, including the Clean Water Act requirement that only "navigable waters" are subject to jurisdiction under the Act.

EPA should not rely on regulatory definitions that have failed to survive court scrutiny. In addition, the definition should

not be lifted from so called "restoration" legislation that is pending in Congress. This would be inappropriate regulatory

"bootstrapping".  
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 623.1.001.002

Author Name: Zeug Devonna

Organization: Minnesota Corn Growers Association (MCGA)

EPA's determination that discharges to conveyances to waters of the U.S. are jurisdictional waters under the PGP when

pesticide applications are made into and over, including near, "conveyances with a hydrologic surface connection to

waters of the US at the time of pesticide application" (Footnote #2 at 1.2.2) overreaches its authority. There are many

other types of conveyances that pesticide users not covered by the PGP may encounter. For example, much of western

agriculture and horticulture is irrigated, foresters manage tree regrowth on logged mountain slopes where swales and

erosion  features occur, municipalities manage roadsides alongside which stormwater ditches are located, and other

user groups routinely encounter upland ephemeral stormwater conveyances. Even after two Supreme Court decisions,

the debate continues about the extent of CWA jurisdiction over such conveyances. EPA's regulatory definition of waters

of the US for NPDES permitting decisions (40CFR 122.2) does not provide much clarification of this issue. But EPA's

2008 guidance issued jointly with the Corps of Engineers interpreting United States v. Rapanos could be useful to

determine PGP jurisdiction over various types of conveyances.

(http://www.usace.army.mil/CECW/Documents/cecwo/reg/cwa_guide/cwaj uris_2decO  8.pdf). Under that guidance, the

agencies carefully segregated various "waters" into three categories: "jurisdictional ,possibly jurisdictional, and not

jurisdictional."  Significantly, this latter category includes swales and erosion features (e.g., gullies,  small washes

characterized by low volume, infrequent, or short duration flow) and  ditches (including roadside ditches excavated

wholly in and draining only uplands and

that do not carry a relatively permanent flow of water) common to residential, recreational, agricultural, horticultural,

silvacultural and other pesticide uses currently not covered by EPA's PGP. Considerations by various terrestrial user

groups of whether to seek PGP coverage of their pesticide uses would benefit from a better understanding of EPA's
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interpretation of "upland conveyances" and how this definition may affect their legal vulnerability. We urge EPA to issue

a policy interpretation that would apply the 2008 joint guidance with the Corps of Engineers to the resolution of CWA

jurisdiction over "upland conveyances" for NPDES purposes.

 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 625.1.001.004

Author Name: Thompson Kelvin

Organization: Southern Minnesota Beet Sugar Cooperative (SMBSC)

Jurisdictional Clarification. EPA has intentionally not provided coverage to applications of pesticides made to areas of

municipal, residential, recreational, agricultural, horticultural, silvicultural and other settings where terrestrial applications

of pesticides might encounter directly or indirectly wetlands and upland ditches or similar conveyances. Terrestrial

applicators can generally control their activities so as to avoid discharges to waters of the U.S., and as such would not

need or benefit from NPDES permit coverage. We ask EPA to clarify the status of pesticide applications made in areas

that contain among pesticide application areas man-made or erosional features, such as upland ditches, that do not

maintain a hydrologic connection with waters of the US. For making NPDES permitting decisions, EPA typically applies

40 CFR 122.2 to define "waters of the U.S.," but applies its 2008 guidance [FN 4] with the Corps of Engineers regarding

the Agencies' interpretation of United States v. Rapanos [FN 5] for making wetlands and other 404 permitting decisions.

Under that guidance, gullies, small washes (characterized by low volume, infrequent, or short duration flow) and ditches

(including roadside ditches excavated wholly in and draining only uplands and that do not carry a relatively permanent

flow of water) common to agricultural fields would currently not be covered by this general permit under the "not

jurisdictional" category. We urge EPA to provide increased jurisdictional clarity to help operators determine if their

pesticide uses warrant inclusion under pesticide NPDES permits. 

 

[FN 4] http://www.usace.army.mil/CECW/Documents/cecwo/reg/cwa_guide/cwa_juris_2dec08.pdf 

 

[FN 5] 547 U.S. 715, 126 S. Ct. 2208 (2006) 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 625.1.001.005

Author Name: Thompson Kelvin

PGP Responses to Comments Appendices

102610/31/2011 04:04 PM EDT



 

Organization: Southern Minnesota Beet Sugar Cooperative (SMBSC)

Regulation of Pesticide Applications "Near" Waters of the U.S. In 2006, EPA finalized a rule [FN 6] codifying the

Agency's long-held exemption from NPDES permitting of pesticides applied into, over, and near waters of the U.S.

when made consistent with the FIFRA label. EPA states that this draft permit is available to operators who discharge

into or over, including "near," waters of the U.S. from the application of biological pesticides or chemical pesticides that

leave a residue when the pesticide application is for one of the following pesticide use patterns: 

 

a. Mosquito and other flying insect pest control applications in or above "standing or flowing water";

 

b. Aquatic weed and algae control applications in "waters of the US" as well as near "water's edge," including "irrigation

ditches and/or irrigation canals";

 

c. Aquatic nuisance animal control applications in "water and at water's edge"; and

 

d. Forest canopy pest control applications made above the forest and where a portion of the pesticide will unavoidably

be deposited to "water" below.

 

"Near" water pesticide applications are covered by the draft permit only when these four use categories are involved. In

these cases, EPA intends the pesticide treatment area and permit restrictions to include lands "near" applications to or

over "waters of the U.S." and to or over "conveyances with a hydrologic surface connection to waters of the U.S. at the

time of pesticide application". There could be confusion among operators as to the extent that permit coverage extends

to pesticide applications made to, over, or near "conveyances with a hydrologic surface connection to waters of the US

at the time of pesticide application". To clarify potential confusion between the nexus of this permit with the statutory

exemptions for irrigation return flow and agricultural stormwater runoff under the CWA,[FN 7] EPA should further define

the term "near." Such clarification would also help prevent confusion and potential mischief by state officials who may

be tempted to interpret the term "near" broadly so as to extend the NPDES permit to include terrestrial applications on

agricultural lands under the theory that terrestrial applications are "near waters of the U.S."

 

This potential confusion is illustrated on page 20 of the Fact Sheet. The examples contemplate an annual threshold of

"20 liner miles of treatment area at water's edge", but the width of the application is not specified. Aside from the 20 mile

threshold being completely arbitrary, there is no guidance on width or cumulative targets. We urge EPA to further clarify

this section.  

 

[FN 6] 71 Fed. Reg. 68, 483. November 27, 2006. The rule revised EPA's NPDES regulations to add a paragraph to the

list of discharges in 40 C.F.R. 122.3 that do not require NPDES permits. 71 Fed. Reg. at 68,492. The rule covered the

application of pesticides, "consistent with all relevant requirements under FIFRA," including the following circumstance:

"the application of pesticides to control pests that are present over waters of the US, including near such waters, … Ibid.

(40 C.F.R. 122.3(h)).

 

[FN 7] 33 U.S.C. § 1342 (l) (1) (2006) exempts discharges composed entirely of return flows from irrigated agriculture

and 33 U.S.C. § 1362 (14) (2006) explicitly exempts agricultural stormwater discharges and return flows from

irrigated agriculture. 
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Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 627.1.001.005

Author Name: Gunnerson Chuck

Organization: Northern Plains Potato Growers Association (NPPGA)

Jurisdictional Clarification. EPA has intentionally not provided coverage to applications of pesticides made to areas of

municipal, residential, recreational, agricultural, horticultural, silvicultural and other settings where terrestrial applications

of pesticides might encounter directly or indirectly wetlands and upland ditches or similar conveyances. Terrestrial

applicators can generally control their activities so as to avoid discharges to waters of the U.S., and as such would not

need or benefit from NPDES permit coverage. We ask EPA to clarify the status of pesticide applications made in areas

that contain among pesticide application areas man-made or erosional features, such as upland ditches, that do not

maintain a hydrologic connection with waters of the US. For makjng NPDES permitting decisions, EPA typically applies

40 CFR 122.2 to define "waters of the U.S.," but applies its 2008 guidance [FN4] with the Corps of Engineers regarding

the Agencies' interpretation of United States v. Rapanos [FN5] for making wetlands and other 404 permitting decisions.

Under that guidance, gullies, small washes (characterized by low volume, infrequent, or short duration flow) and ditches

(including roadside ditches excavated wholly in and draining only uplands and that do not carry a relatively permanent

flow of water) common to agricultural fields would currently not be covered by this general permit under the "not

jurisdictional" category. We urge EPA to provide increased jurisdictional clarity to help operators determine if their

pesticide uses warrant inclusion under pesticide NPDES permits.

 

 

[FN4] http://www.usace.army.mil/CECW/Documents/cecwo/reg/cwa_guide/cwa_juris_2dec08.pdf

[FN5] 547 U.S. 715, 126 S. Ct. 2208 (2006) 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 631-cp.001.001

Author Name: Shurtleff Ron

Organization: Payette River Basin, Idaho Water District Number 65

I represent the irrigated acres of the Payette River Basin, 150,000 plus acres of land supplied by the Payette River. The

application of aquatic herbicides in canals and ditches is statutorily exempt from the definition of a "point source" under

the Clean Water Act. 
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Response 

Certain discharges, namely agricultural stormwater runoff and irrigation return flow are exempt from the need to obtain NPDES

permit coverage; however, other pesticide applications are not exempt.  In 2002, the Ninth Circuit in League of Wilderness

Defenders et al. v. Forsgren (Forsgren) held that the application of pesticides to control gypsy moths in National Forest lands

required an NPDES permit. 309 F.3d 1181 (9th Cir. 2002). The court analyzed the question of whether the aerial application of the

pesticide constituted a point source discharge, and concluded that it did.

 

For discharges to canals and ditches, refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 631-cp.001.003

Author Name: Shurtleff Ron

Organization: Payette River Basin, Idaho Water District Number 65

Also, canals, ditches, drains and other irrigation delivery and drainage facilities are not "waters of the U.S." The general

permit needs to make clear that "discharges" of aquatic herbicides into these water bodies do not require an NPDES

permit because they are not "waters of the U.S." 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 637.1.001.002

Author Name: Rabe Bonnie

Organization: New Mexico Department of Agriculture (NMDA)

NMDA has concerns about important determinations on several aspects of the program which have yet to be provided

by the agency, including the definition of ‘a water of the US' and what is included in pesticide applications ‘near' water.

Without definitive determinations clearly  stated, it is impossible to adequately identify all issues related to

implementation of the general permit including determining the full impact to the regulated community. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.
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Comment ID 648.1.001.003

Author Name: Stuhlmiller John

Organization: Washington Farm Bureau

Second, we note that the fact sheet improperly asserts EPA authority to regulate discharges to conveyances to waters

of the U.S., rather than only discharges to waters of the U.S.  We strongly urge the EPA to correct and eliminate from

the final PGP documents these unlawful expansions of Clean Water Act jurisdiction.  The Clean Water Act regulates

only discharges to "navigable waters" - defined as "waters of the United States."  The EPA cannot expand its authority

and avoid the need for threshold jurisdictional determinations by regulating discharges to "conveyances" that are not

themselves waters of the U.S. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 658.1.001.002

Author Name: Keppen Dan

Organization: Family Farm Alliance

One key concern with the draft general permit is that the definition of "Waters of the United States" used in the PGP is

the one that existed in Federal Regulations prior to the Supreme Court Rapanos decision. The decision was made by

the Bush Administration not to issue a new rule, but instead to issue guidance in interpreting Clean Water Act (CWA)

jurisdiction under Rapanos. We have reviewed the December 2, 2008 guidance memo issued by the U.S. Army Corps

of Engineers and EPA that takes into account the Rapanos decision in implementing the CWA using the above

regulations. The following points summarize the key provisions of this guidance memo:

 

 

• The agencies will assert jurisdiction over the following waters :

 

-Traditional navigable waters;

-Wetlands adjacent to traditional navigable waters;

-Non-navigable tributaries of traditional navigable waters that are relatively permanent where the tributaries typically

flow year-round or have continuous flow at least seasonally (e.g ., typically three months); and

-Wetlands that directly abut such tributaries.

 

• The agencies will decide jurisdiction over the following waters based on a fact-specific analysis to determine whether

they have a significant nexus with a traditional navigable water:

 

-Non-navigable tributaries that are not relatively permanent;
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-Wetlands adjacent to non-navigable tributaries that are not relatively permanent; and

-Wetlands adjacent to but that do not directly abut a relatively permanent non-navigable tributary.

 

• The agencies generally will not assert jurisdiction over the following features :

 

-Swales or erosional features (e .g., gullies, small washes characterized by low volume, infrequent, or short duration

flow); and

-Ditches (including roadside ditches) excavated wholly in and draining only uplands and that do not carry a relatively

permanent flow of water.

 

• The agencies will apply the significant nexus standard as follows:

 

-A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions

performed by all wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical and

biological integrity of downstream traditional navigable waters; and

-Significant nexus includes consideration of hydrologic and ecologic factors.

 

As we understand it, the guidance (with which we are familiar) was not prepared in accordance with the Administrative

Procedures Act and instead merely provides (as its title implies) guidance to field offices. It therefore does not rise to

the level of a regulation and technically does not supersede the pre¬existing regulations.

 

However, the guidance is (to our knowledge) the only post¬Rapanos statement by either the EPA or the Corps on

Clean Water Act jurisdictional determinations. 33 CFR §§ 328.3(a)(1), (a)(5), and (a)(7), and 40 CFR §§ 230.3(s)(1),

(s)(5), and (s)(7) defining "navigable waters" and "waters of the United States" all predate the Supreme Court decision

in Rapanos and, to the extent they are inconsistent with the Rapanos decision, have been effectively voided by that

decision. Therefore, those definitions don't really "exist" as a legal matter even though they are still in the Code of

Federal Regulations and the guidance is therefore effectively the only agency proclamation of its jurisdictional

limitations that is consistent with current law.

 

The proposed permit thus (i) uses a regulatory definition that is inconsistent with the current law, (ii) incorporates

language from antiquated definitions and (iii) effectively attempts by administrative action to overturn Supreme Court

precedent.

 

The guidance memo is much more detailed as to what is jurisdictional and what is not under Rapanos. We recommend

that the section of the new rule that defines and addresses "Waters of the United States" be rewritten to provide

consistency with the December 2, 2008 guidance memo. As was the case during the development of the guidance

memo, EPA should coordinate with the Corps of Engineers in this endeavor.

 

The draft definition of "Waters of the United States" opens up the potential for non-navigable "Waters of State"

enforcement through CWA citizen suits and federal penalties. State NPDES permits should limit their enforcement

actions to federally protected waters of the US, and not extend federal enforcement (e.g. citizen suits) to every pond or

other water of the state.
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Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 659.1.001.003

Author Name: Anderson James

Organization: Lake County Forest Preserve District,  Illinois

Adoption of EPA's Permit by States to Protect "Waters of the State:" We understand the EPA general permit is intended

to reduce and/or eliminate pesticide discharges to waters of the U.S. to comply with the NPDES provisions of the CWA.

Illinois does not have a state regulation that protects to waters that do not qualify as waters of the US and would not

otherwise have such protections under state law. The EPA anticipates that 90% of the pest control activities will occur in

areas covered under state-issued NPDES permits. To the extent EPA has influence on the scope of the 44 delegated

states' NPDES permits, we urge EPA to ensure the requirements of their NPDES permits are limited to activities related

to pesticide applications to, over or near waters of the US.

 

Potential Coverage of Other Waters:

 

a. Mosquito and other flying insect pest control (in or above "standing or flowing water"); The EPA states that this draft

permit is available to operators who discharge to, over or near "waters of the US" from the application of biological

pesticides or chemical pesticides that leave a residue when the pesticide application is for one of the following pesticide

use patterns:

 

b. Aquatic weed and algae control (in "waters of the US" as well as "water's edge," including "irrigation ditches and/or

irrigation canals";

 

c. Aquatic nuisance animal control (in "water and at water's edge"); and

 

d. Forest canopy pest control (where a portion of the pesticide will unavoidably be deposited to "water" below).

 

The EPA also asks if additional pesticide use patterns should be included in the general permit, and highlights the

potential CWA legal jeopardy of such users by stating: "Any point source discharge of pollutants to waters of the United

States not covered by this or another general permit will need coverage under an individual permit." (75 Fed Reg

107:31783 (June 4, 2010). Increased jurisdictional clarity would help others determine if their pesticide use(s) warrant

inclusion under this general NPDES permit. For example, in addition to coverage of pesticide applications under these

four permit use patterns to, over or near "waters of the US" (as defined at 40 CFR 122.2) as well as "water's edge

including irrigation ditches and canals," it appears EPA may also intend to extend coverage and regulatory

requirements to pesticide applications made to many other water "conveyances with a hydrologic surface connection to

waters of the US at the time of pesticide application." The EPA instructs operators to include in their annual treated-area

calculations those applications made to, over or near such conveyances when determining if they exceed EPA
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thresholds for Notice of Intent (NOI) submissions and various permit requirements triggered by NOI submission. Does

EPA intend to apply the jurisdictional determinations of its 2008 guidance 1 with the Corps of Engineers regarding

interpretation of United States v. Rapanos2 to the potential regulation of such conveyances under this general NPDES

permit? Under that guidance, the agencies segregated various "waters" into three categories: "jurisdictional, possibly

jurisdictional, and not jurisdictional." Significantly, this latter category includes swales and erosional features (e.g.,

gullies, small washes characterized by low volume, infrequent, or short duration flow) and ditches (including roadside

ditches excavated wholly in and draining only uplands and that do not carry a relatively permanent flow of water)

common to residential, recreational, agricultural, horticultural, silvicultural and other pesticide uses currently not covered

by this general permit. The inclusion of "near" waters impacts LCFPD greatly in that most all pesticide applications

could be construed to be "near waters of the US" given the definitions included in the Draft NPDES PGP. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 661.1.001.009

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

IV. The CWA's jurisdiction is unclear due to court interpretation, so EPA should provide further guidance to operators.

 

Since non-covered uses could face significant legal liability if not covered by a pesticide NPDES permit, and because

there is CWA jurisdictional confusion, to help operators determine if their pesticide use should be covered by a pesticide

NPDES permit. Specifically, EPA should clarify the status of pesticide applications on areas man-made or erosional

features, such as upland ditches, swales or other ephemeral conveyances that do not maintain a hydrologic connection

with waters of the US. After two Supreme Court decisions, the debate continues about the extent of CWA jurisdiction

over such conveyances. For making NPDES permitting decisions, EPA typically applies 40 CFR 122.2 to define "waters

of the US," but applies its 2008 guidance[FN6] with the Army Corps of Engineers regarding the Agencies' interpretation

of United States v. Rapanos [FN7] for making wetlands and other 404 permitting decisions. Under that guidance, the

agencies carefully segregated various "waters" into three categories: "jurisdictional, possibly jurisdictional, and not

jurisdictional." Significantly, this latter category includes swales and erosional features (e.g., gullies, small washes

characterized by low volume, infrequent, or short duration flow) and ditches (including roadside ditches excavated

wholly in and draining only uplands and that do not carry a relatively permanent flow of water) common to residential,

recreational, agricultural, horticultural, silvicultural and other pesticide uses currently not covered by this general permit.

 

[FN6]  http://www.usace.army.mil/CECW/Documents/cecwo/reg/cwa_guide/cwa_juris_2dec08.pdf 

[FN7]  547 U.S. 715, 126 S. Ct. 2208 (2006).  
 

Response 
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Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 661.1.001.015

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

Other unclear terminology already mentioned is "conveyance" and the jurisdiction of "waters of the US". Further

clarification of these terms would help operators comply with permitting requirements. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 666.1.001.006

Author Name: Saums Glenn

Organization: Surface Water Quality Bureau,  New Mexico Environment Department

PGP Section 1.1.1 Activities Covered (also discussed in the Fact Sheet on page 18) in paragraph b. describes the

"Aquatic Weed and Algae Control" category "to control invasive or other nuisance weeds and algae in water and at

water's edge, including irrigation ditches and/or irrigation canals." In New Mexico, and likely other states throughout the

nation, agricultural drains (not irrigation canals) are commonly employed by farmers and irrigation districts. These

agricultural drains often lead back to streams and rivers. Discharges composed entirely of return flows from the

agricultural drains are exempt from NPDES permitting pursuant to Clean Water Act §402(1)(1) [33. U.S.C. 1342]:

 

Limitation on Permit Requirement - Agricultural Return Flow. – The Administrator shall not require a permit under this

section for discharges composed entirely of return flows from irrigated agriculture ....

 

These agricultural drains often require weed and mosquito abatement (i.e., discharges of biological pesticides and

chemical pesticide residues to the drain). It would be helpful and would provide clarification to pesticide applicators for

the EPA to include language in this section regarding application of pesticides to drains that are tributaries to waters of

the United States and that they should be considered for permitting as well as irrigation canals. Note: EPA Region 6 has

historically issued individual NPDES permits to facilities discharging wastewater to agricultural drains that transmit the

effluent to waters of the United States in New Mexico. The point of compliance for those permits has been at the point

of discharge prior to entry into the agricultural drain. 
 

Response 
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Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 667.1.001.014

Author Name: Unknown Unknown

Organization: A&B Irrigation District et al.

WATERS OF THE UNITED STATES

 

The predicament the Irrigation Entities have with the draft permit is that it requires them to identify a water of the United

States in the Pesticide Discharge Management Plan, requiring the operators to "include a general location map... that

identifies the geographic boundaries of the area to which the plan applies and location of waters of the U.S." Draft

Permit at 17 (emphasis added). There is much dispute over what is and is not a water of the United States. The

Irrigation Entities object to identifying a water of the U.S. where that determination has not yet been made. The

Irrigation Entities should not be required to "admit" they are under EPA jurisdiction for their canals as waters of the U.S.

in order to get the permit. If EPA does not change this requirement, there will extensive litigation on this point.

 

Current case law requires a significant nexus to waters of the U.S. for EPA to have jurisdiction. See generally Rapanos

v. United States, 547 U.S. 715, 126 S.Ct. 2208 (2006). The Irrigation Entities do not deliver water to the system drains,

they deliver water to canal headgates and their responsibility ends at the headgate. There is no significant nexus

between the water the Irrigation Entities deliver and waters of the U.S. The Irrigation Entities apply pesticide at the head

of the irrigation system; pesticides are not being applied to rivers or waters of the U.S. There is only a circuitous and

insubstantial connection to waters that may end up in a water of the U.S.

 

Additionally, the draft permit is not clear about pesticide spraying at the edge of a canal or ditch bank. If an operator is

spraying a canal or ditch bank to control terrestrial weeds, the permit needs to make clear that this activity does not

require NPDES permit coverage.

 

The Solution: The Irrigation Entities suggest the following language "Describe the service area and provide the name of

the canal where pesticides are applied. Operators applying pesticide to control terrestrial weeds do not require NPDES

permit coverage." Alternatively, the Irrigation Entities suggest the addition of language affirmatively stating that a

permittee is not admitting through the Notice of Intent that a particular canal is or is not a water of the U.S. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay and responses to Comment ID 547.001.005 and

581.001.006.  Also, the final permit reflects a change in approach to how irrigation districts are covered under the PGP.  Now, any

irrigation control district or similar pest control district is required to submit an NOI.  When completing the NOI, the NOI filer can,

rather than specifying each Waters of the United States by name, merely indicate that they are requesting coverage for all Waters of

the United States within a given treatment area or that they are requesting coverage for all Waters of the United States with a

treatment area with the exception of “X” and then name those exceptions.  This revised NOI approach should help to alleviate some
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concerns about districts having to “admit” they are under EPA jurisdiction.

 

While the permit only applies to those activities with a direct discharge to Waters of the United States, EPA believes that irrigation

districts may implement measures to comply with the permit for all their pesticide application activities that discharge to water,

whether those are Waters of the United States or not, to avoid potential litigation.

 

 

Comment ID 668.1.001.011

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

Regulation of Pesticide Applications "Near" Waters of US: EPA states that this draft permit is available to operators who

discharge into or over, including "near," waters of the US from the application of biological pesticides or chemical

pesticides that leave a residue when the pesticide application is for one of the following pesticide use patterns:  	

 

a. Mosquito and other flying insect pest control applications in or above "standing or flowing water";  	

 

b. Aquatic weed and algae control applications in "waters of the US" as well as near "water's edge," including "irrigation

ditches and/or irrigation canals";  	

 

c. Aquatic nuisance animal control applications in "water and at water's edge"; and  	

 

d. Forest canopy pest control applications made above the forest and where a portion of the pesticide will unavoidably

be deposited to "water" below.  

 

"Near" water pesticide applications are covered by the draft permit only when these four use categories are involved. In

these cases, EPA intends the pesticide treatment area and permit restrictions to include lands "near" applications to or

over "waters of the US" [FN 9] and to or over "conveyances with a hydrologic surface connection to waters of the US at

the time of pesticide application" (e.g., to control pests at "water's edge including irrigation ditches and canals").[FN 10]

Since much of Wyoming's agriculture and horticulture is irrigated, there could be confusion among operators as to the

extent that permit coverage extends to pesticide applications made to and over, including near, "conveyances with a

hydrologic surface connection to waters of the US at the time of pesticide application". [FN 11] To clarify potential

confusion between the nexus of this permit with the statutory exemptions for irrigation return flow and agricultural

stormwater runoff, [FN 12] EPA should further define "near." Given the logistics of irrigation ditches and canals in

Wyoming, if a given ditch only flows to an irrigated field, and does not directly return to a ‘water of the U.S.' we assume

that an application to such ditch or canal is exempt, as water flowing through such a conveyance would necessarily be

irrigation return flow, and thus exempt from the CWA. The MCD believes that USEPA is construing "waters of the U.S."

too widely in this PGP, given prior decisions in the federal courts. [FN 13]

 

 

[FN 9] 40 CFR 122.2 defines "waters of the US" for purposes of NPDES permitting program
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[FN 10] Footnote #2 draft PGP p. 3 

 

[FN 11] EPA instructs operators to include in their total annual treated¬ area calculations those applications made to,

over or near "conveyances with a hydrologic surface connection to waters of the US at the time of pesticide application"

when determining if they exceed EPA thresholds for Notice of Intent (NOI) submissions and the various permit

requirements triggered by NOI submission. We assume EPA intends to include such conveyances under this permit. 

 

[FN 12] 33 U.S.C. § 1342 (l) (1) (2006) (exempting from CWA discharges composed entirely of return flows from

irrigated agriculture); 33 U.S.C. § 1362 (14) (2006) (exempting from CWA definition of point source explicitly agricultural

stormwater discharges and return flows from irrigated agriculture);

 

[FN 13] Wyoming Act of Admission. Merrill v. Bishop, 74 Wyo.298, 287 P.2d 620, 1955 Wyo.LEXIS 37 (1955); Mitchell

Irrigation Dist. V. Sharp, 121 F.2d 964, 1941 U.S. App. LEXIS 3370 (10th Cir. 1941), cert. denied, 314 U.S.667, 62 S.

Ct. 129, 86 L.Ed. 534, 1941 U.S. LEXIS 241 (1941)

 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 668.1.001.012

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

Permit Coverage for Other Pesticide Use Patterns: EPA has intentionally not provided coverage to applications of

pesticides made to areas of municipal, residential, recreational, agricultural, horticultural, silvicultural and other settings

where terrestrial applications of pesticides might encounter directly or indirectly wetlands and upland ditches or similar

conveyances. EPA asks for comment if additional pesticide use patterns should be included in the general permit, and

highlights the potential CWA legal jeopardy of such users by stating: "Any point source discharge of pollutants to waters

of the United States not covered by this or another general permit will need coverage under an individual permit." [FN

14] Each user group must determine for itself if the conditions of its pesticide applications would be subject to the CWA

and warrant permit protection (and compliance obligations). EPA has stated that neither the statutory exemptions for

irrigation return flow and agricultural stormwater, nor off target spray drift, are subject to the Agency's CWA permitting.

How sectors other that agriculture could be affected by the 6th Circuit's decision is likely unknown at this time.

Fortunately, terrestrial applicators can generally control their activities so as to avoid discharges into "waters of the US,"

and as such would not need or benefit from NPDES permit coverage. The MCD asks EPA to clarify the status of

pesticide applications made in areas that contain among pesticide application areas man¬made or erosional features,

such as upland ditches, swales or other ephemeral conveyances which do not maintain a hydrologic connection with

waters of the US. Even after two Supreme Court decisions, the debate continues about the extent of CWA jurisdiction

over such conveyances. These debates will continue over into enforcement of EPA's general permit and in citizen suits
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that are likely in the future. For making NPDES permitting decisions, EPA typically applies 40 CFR 122.2 to define

"waters of the US," but applies its 2008 guidance [FN 15] with the Corps of Engineers regarding the Agencies'

interpretation of United States v. Rapanos [FN 16] for making wetlands and other 404 permitting decisions. Under that

guidance, the agencies carefully segregated various "waters" into three categories: "jurisdictional, possibly jurisdictional,

and not jurisdictional." Significantly, this latter category includes swales and erosional features (e.g., gullies, small

washes characterized by low volume, infrequent, or short duration flow) and ditches (including roadside ditches

excavated wholly in and draining only uplands and that do not carry a relatively permanent flow of water) common to

residential, recreational, agricultural, horticultural, silvicultural and other pesticide uses currently not covered by this

general permit.  The MCD urges EPA to provide increased jurisdictional clarity to help operators determine if their

pesticide use(s) warrant inclusion under pesticide NPDES permits.   

 

[FN 14] 75 Fed Reg 107, 31783 June 4, 2010

 

[FN 15] http://www.usace.army.mil/CECW/Documents/cecwo/reg/cwa_guide/cwa_juris_2dec08.pdf 16 547 U.S. 715,

126 S. Ct. 2208 (2006)

 

[FN 16] 547 U.S. 715, 126 S. Ct. 2208 (2006) 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay and PGP Comment Response Scope Essay.

 

Comment ID 670.001.003

Author Name: Laursen Dan

Organization: Heart Mountain Irrigation District,  Wyoming

One of our main concerns is the definition used in the Pesticides General Permit (PGP) of "Waters of the United

States". We recommend that the section pertaining to the "Waters of the United States" be rewritten to provide

consistency with the EPA's and Corps 2008 Post-Rapanos guidance. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 672.1.001.001

Author Name: Hanson Keith

Organization: Minnesota Chamber of Commerce

PGP Responses to Comments Appendices

103810/31/2011 04:04 PM EDT



 

The Chamber recommends the EPA clearly define "wetlands" for the purposes of this permit as areas where surface

water is present at the time of application. EPA states that the draft permit is available to operators who discharge into

or over, including "near" Waters of the US from applications of pesticides that leave a residue.

 

The term, 'Waters of the US" is defined as: all waters which may be susceptible to use in interstate or foreign

commerce; and all interstate waters inclUding interstate wetlands. EPA needs to clarify how the term "wetlands" will be

interpreted for the purposes of the general permit.

 

In the past, there has been a great deal of discussion and confusion between EPA and the states regarding the

interpretation of the term "wetlands" as it relates to pesticide use and labeling. On April 16, 1991, the EPA Office of

Wetlands Protection, EPA Office of Pesticide Programs, and the EPA Office of Compliance Monitoring issued a joint

statement as follows:

 

"The term wetland has been included under the environmental hazards section of some pesticide labels stating that

these chemicals must not be applied directly to water or wetlands (swamps, bogs, marshes and potholes). The question

has arisen among farmers and silviculturists as to whether the label is intended to apply to those areas defined as

"wetlands" for Clean Water Act (CWA) programs.

 

The Discussion section of this document goes on to state, "In approving the current label, Opp intended to prevent the

application to aquatic systems of chemicals that could adversely impact indigenous fish and wildlife resources. The

scope of CWA geographic jurisdiction, as technically defined in the Federal Manual for Identifying and Delineating

Jurisdictional Wetlands, extends as broadly as Congress' Commerce Clause authority. The OPP did not intend to apply

the term "wetlands" as broadly as it is defined in the Federal Manual and applied under the CWA Section 404 regulatory

program."

 

"Conclusion: Pesticides bearing a wetlands warning must not be applied directly to water, or to areas where surface

water is present, or intertidal areas below the mean high water mark."

 

After this statement was released in 1991, pesticide applicators across the US were instructed-if surface water is

present at the time of application, an aquatic pesticide must be used. If surface water is not present, a terrestrial

pesticide may be used. This simple and easily understood practice had been used by pesticide applicators for the past

19 years.

 

The proposed language in the draft NPDES permit "into, over, or near, waters of the U.S." again begs the question,

what is a wetland? EPA needs to clearly define wetlands for the purposes of this permit as areas where surface water is

present at the time of application. There are thousands of public and private pesticide applicators in the state of

Minnesota alone. If they are to be held responsible for understanding and interpreting the Federal Manual for Identifying

and Delineating Wetlands, and then utilizing this information to identify "wetlands" for the purposes of this permit,

compliance will be impossible.

 

If the NPDES permit program is to be workable, the permit regulations must be easily understood by the applicators and

"operators" utilizing vegetation control products, and regulated areas must be identifiable to lay persons in the field. 
 

PGP Responses to Comments Appendices

103910/31/2011 04:04 PM EDT



 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 673.1.001.003

Author Name: Maslyn Mark

Organization: American Farm Bureau Federation (AFBF)

The proposed PGP offers coverage for four pesticide use patterns that were specifically addressed in the 2006

regulation. The EPA explicitly notes that the covered uses “do not include the control of agricultural, ornamental or

silvicultural terrestrial pests that are routinely controlled as part of production of agricultural or ornamental plant

commodities and in forestry operations.” Fact Sheet at 15. The EPA states its belief that the four covered uses “would

encompass the majority of pesticide applications that would result in point source discharges to waters of the U.S.” Yet,

the agency also seeks comment on whether additional use patterns may result in regulated discharges requiring permit

coverage. 75 Fed. Reg. at 31,782. The EPA requests comment on whether the PGP should offer coverage for any such

additional use patterns.

 

The EPA appropriately acknowledges that the Clean Water Act’s agricultural stormwater and irrigation return flow

exemptions preclude the regulation of agricultural stormwater and irrigation return flows even if those discharges

contain pesticide or pesticide residues. Fact Sheet at 15. However, the EPA does not address whether the agency

views pesticide application to crops as a regulated “point source” discharge if the application results in the direct

deposition of pesticide into “waters of the U.S.” This could occur, for example, where crops are grown in areas classified

as jurisdictional wetlands or directly adjacent to wetlands, ditches, or intermittent streams that may fall within a broad

construction of “waters of the U.S.”[2]

 

[2] AFBF does not agree that Clean Water Act jurisdiction exists over features such as ditches or other non-navigable

waters. We recognize, however, that EPA and the U.S. Army Corps of Engineers have adopted a broader view that

does assert jurisdiction over many non-navigable features, including some upland ditches and many wetland areas that

are capable of supporting crop production. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay and PGP Comment Response Scope Essay.

 

Comment ID 673.1.001.006

Author Name: Maslyn Mark

Organization: American Farm Bureau Federation (AFBF)
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The fact sheet improperly asserts authority to regulate discharges to conveyances to waters of the U.S., rather than

only discharges to waters of the U.S.[4] In particular, the fact sheet (at 15) states:

 

Also, as a result of the court’s decision to vacate the 2006 NPDES Pesticides rule, discharges from the application of

pesticides to irrigation ditches and canals that are either waters of the U.S. or convey to waters of the U.S. now require

NPDES permit coverage.

 

We strongly urge the EPA to correct and eliminate from the final PGP documents these unlawful expansions of Clean

Water Act jurisdiction. The Clean Water Act regulates only discharges to “navigable waters” – defined as “waters of the

United States.” The determination of whether a particular feature is a “water of the United States” is essential to the

assertion by the EPA of regulatory authority over a discharge to that feature. The EPA cannot expand its authority and

avoid the need for threshold jurisdictional determinations by regulating discharges to “conveyances” that are not

themselves waters of the U.S. If a particular ditch is not a water of the U.S. then discharges to the ditch are not

regulated under the Clean Water Act.[5]

 

[4] Notes 1 and 2 to Section 1.2.2 of the proposed PGP also refer to conveyances to waters of the U.S. These

provisions require that the calculation of the annual treatment area thresholds for the requirement to submit a Notice of

Intent (NOI) include not only applications to waters of the U.S., but also applications to “conveyances with a

hydrological surface connection to waters of the U.S. at the time of pesticide application.” Moreover, the supporting

economic analysis at 3.2.2 also refers to owners of ditches that convey waters to crops and private lakes/ponds as

entities potentially impacted by the PGP. To the extent that these provisions suggest that discharges to conveyances to

waters of the U.S. are regulated discharges, they too require correction.

[5] A ditch that is not a water of the U.S. may be a “point source” – in which case discharges from the ditch may be

regulated (unless the discharge is classified as agricultural stormwater or another unregulated discharge). The

discharge of pesticide to such a ditch, however, is not regulated under the Clean Water Act. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 675.1.001.008

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

USEPA states that this draft permit is available to operators who discharge into or over, including "near," waters of the

US from the application of biological pesticides or chemical pesticides that leave a residue when the pesticide

application is for one of the following pesticide use patterns:

 

a. Mosquito and other flying insect pest control applications in or above "standing or flowing water";

 

b. Aquatic weed and algae control applications in "waters of the US" as well as near "water's edge," including "irrigation
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ditches and/or irrigation canals";

 

c. Aquatic nuisance animal control applications in "water and at water's edge"; and

 

d. Forest canopy pest control applications made above the forest and where a portion of the pesticide will unavoidably

be deposited to "water" below.

 

"Near" water pesticide applications are covered by the draft permit only when these four use categories are involved. In

these cases, USEPA intends the pesticide treatment area and permit restrictions to include lands "near" applications to

or over "waters of the US"11 and to or over "conveyances with a hydrologic surface connection to waters of the US at

the time of pesticide application" (e.g., to control pests at "water's edge including irrigation ditches and canals").12

Since much of Montana agriculture and horticulture is irrigated, there could be confusion among operators as to the

extent that permit coverage extends to pesticide applications made to and over, including near, "conveyances with a

hydrologic surface connection to waters of the US at the time of pesticide application".[FN 13] To clarify potential

confusion between the nexus of this permit with the statutory exemptions for irrigation return flow and agricultural

stormwater runoff, [FN 14] USEPA should further define "near." Given the logistics of irrigation ditches and canals in

Montana, if a given ditch only flows to an irrigated field, and does not directly return to a ‘water of the U.S.' we assume

that an application to such ditch or canal is exempt, as water flowing through such a conveyance would necessarily be

irrigation return flow, and thus exempt from the CWA. We believe that USUSEPA is construing ‘waters of the U.S.' too

widely in this PGP, given prior decisions in state and federal courts.[FN 15] 

 

[FN 11] 40 CFR 122.2 defines "waters of the US" for purposes of NPDES permitting program 

[FN 12] Footnote #2 draft PGP p. 3 

[FN 13] USEPA instructs operators to include in their total annual treatedarea calculations those applications made to,

over or near "conveyances with a hydrologic surface connection to waters of the US at the time of pesticide application"

when determining if they exceed USEPA thresholds for Notice of Intent (NOI) submissions and the various permit

requirements triggered by NOI submission. We assume USEPA intends to include such conveyances under this permit.

[FN 14] 33 U.S.C. § 1342 (l) (1) (2006) (exempting from CWA discharges composed entirely of return flows from

irrigated agriculture);

[FN 15] Wyoming Act of Admission. Merrill v. Bishop, 74 Wyo.298, 287 P.2d 620, 1955 Wyo.LEXIS 37 (1955); Mitchell

Irrigation Dist. V. Sharp, 121 F.2d 964, 1941 U.S. App. LEXIS 3370 (10th Cir. 1941), cert. denied, 314 U.S.667, 62 S.

Ct. 129, 86 L.Ed. 534, 1941 U.S. LEXIS 241 (1941) 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 675.1.001.009

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)
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USEPA has intentionally not provided coverage to applications of pesticides made to areas of municipal, residential,

recreational, agricultural, horticultural, silvicultural and other settings where terrestrial applications of pesticides might

encounter directly or indirectly wetlands and upland ditches or similar conveyances. USEPA asks for comment if

additional pesticide use patterns should be included in the general permit, and highlights the potential CWA legal

jeopardy of such users by stating: "Any point source discharge of pollutants to waters of the United States not covered

by this or another general permit will need coverage under an individual permit." [FN 16] Each user group must

determine for itself if the conditions of its pesticide applications would be subject to the CWA and warrant permit

protection (and compliance obligations). 

 

[FN 16] 75 Fed Reg 107, 31783 June 4, 2010 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 675.1.001.010

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

USEPA has stated that neither the statutory exemptions for irrigation return flow and agricultural stormwater, nor

offtarget spray drift, are subject to the Agency's CWA permitting. How sectors other that agriculture could be affected by

the 6th Circuit's decision is likely unknown at this time. Fortunately, terrestrial applicators can generally control their

activities so as to avoid discharges to "waters of the US," and as such would not need or benefit from NPDES permit

coverage. We ask USEPA to clarify the status of pesticide applications made in areas that contain among pesticide

application areas manmade or erosional features, such as upland ditches, swales or other ephemeral conveyances that

do not maintain a hydrologic connection with waters of the US. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 675.1.001.011

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

Even after two US Supreme Court decisions, the debate continues about the extent of CWA jurisdiction over such

conveyances. These debates will continue over into enforcement of USEPA's general permit and in citizen suits that are
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likely in the future. For making NPDES permitting decisions, USEPA typically applies 40 CFR 122.2 to define "waters of

the US," but applies its 2008 guidance [FN 17] with the Corps of Engineers regarding the Agencies' interpretation of

United States v. Rapanos [FN 18] for making wetlands and other 404 permitting decisions. Under that guidance, the

agencies carefully segregated various "waters" into three categories: "jurisdictional, possibly jurisdictional, and not

jurisdictional." Significantly, this latter category includes swales and erosional features (e.g., gullies, small washes

characterized by low volume, infrequent, or short duration flow) and ditches (including roadside ditches excavated

wholly in and draining only uplands and that do not carry a relatively permanent flow of water) common to residential,

recreational, agricultural, horticultural, silvicultural and other pesticide uses currently not covered by this general permit.

We urge USEPA to provide increased jurisdictional clarity to help operators determine if their pesticide use(s) warrant

inclusion under pesticide NPDES permits. 

 

[FN 17] http://www.usace.army.mil/CECW/Documents/cecwo/reg/cwa_guide/cwa_juris_2dec08.pdf 

 

[FN 18] 547 U.S. 715, 126 S. Ct. 2208 (2006) 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 680.001.003

Author Name: Hamilton Keri

Organization: Wyoming Farm Bureau Federation

The Federal Register notice of June 4, 2010 discusses which entities are potentially regulated by this action and it lists

entities under NAICS code 111 and uses as examples crop production entities that have irrigation ditches requiring pest

control. This category and the explanation under Section II A. outlining the Clean Water Act language serves to confuse

who is or is not covered. The Clean Water Act specifies addition of a pollutant to navigable waters while much of the

information presented by EPA discusses "waters of the US." 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 680.001.005

Author Name: Hamilton Keri

Organization: Wyoming Farm Bureau Federation

EPA's proposal seems to imply that application of pesticides to irrigation facilities would constitute a point source
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application to a navigable water. If this is the case then WyFB believes that EPA is seeking to expand the reach of their

actions beyond the legal limits of the CWA.

 

Applications of pesticides to ditch banks can and typically do occur when these structures carry no water in them, so it

would be a stretch to allege these are navigable waters. We believe it is important that EPA clearly articulate this

distinction so members of the regulated community as well as non-regulated citizens understand where they fall in this

proposal. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 680.001.009

Author Name: Hamilton Keri

Organization: Wyoming Farm Bureau Federation

We would also suggest including a statement that a ditch or irrigation conveyance structure which does not have water

in it should not be considered as a water of the US.  
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

PGP Responses to Comments Appendices

104510/31/2011 04:04 PM EDT



 

Comment ID 680.001.028

Author Name: Hamilton Keri

Organization: Wyoming Farm Bureau Federation

Appendix A has a definition which we feel seeks to stretch the 6th Circuit decision on waters of the United States. We

feel that the Clean Water Act contains an appropriate definition. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 682.1.001.007

Author Name: Emmerich John

Organization: Wyoming Game and Fish Department (WGFD)

Use the definition for "Waters of the United States" from the Clean Water Act. Do not change it here since this permit is

authorized under that act. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 686.1.001.004

Author Name: Burgess Rick

Organization: United States Sugar Corporation (USSC or U.S. Sugar)

The Draft Permit provides that it will be available to operators who discharge to "waters of the United States" from the

application of biological pesticides and chemical pesticides that leave a residue. The term "waters of the United States"

should be more particularly defined for purposes of the Draft Permit. Although page five (5) of the fact sheet claims

that"...EPA has structured this permit to conform to recent relevant court decisions," the agency has not included

revisions to the regulatory definition of "navigable waters" ordered by the United States District court for the District of

Columbia in American Petroleum Institute v. Johnson , 571F.Supp.2d 165(D.D.C. 2008). That decision restored the

regulatory definition of "navigable waters" promulgated by EPA in 1973 which reads as follows:

 

The term "navigable waters" of the United States means "navigable waters" as defined in section 502(7) of the FWPCA,

and includes: (I) all navigable waters of the United States. as defined in judicial decisions prior to the passage of the
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1972 Amendments of the Federal Water Pollution Control Act. (F\VPCA) (Pub. L. 92-500) also known as the Clean

Water Act (C\VA). and tributaries of such waters as; (2) interstate waters: (3) intrastate lakes. rivers, and streams which

are utilized by interstate travelers for recreational or other purposes; and (4) intrastate lakes. rivers. and streams from

which fish or shellfish are taken and sold in interstate commerce.

 

We believe that the 1973 regulatory definition of "navigable waters" quoted above should be the definition utilized in the

Draft Permit based upon the fact that while the Draft Permit claims that existing Clean Water Act (C\VA) exemptions for

irrigation return now and agricultural storm water runoff do not require NPDES permit

coverage(75Fed.Reg.107,at31780June4,20I0), the Draft Permit also claims that producers of crops who have irrigation

ditches are "potentially effected entities" (75 Fed. Reg. 107, at 31777, June 4, 20I0). In other words, while discharges

composed entirely of return flows from irrigated agriculture, and agricultural stormwater discharges, are completely

exempt from the C\VA definition of a point source. pesticides and insecticides utilized on crop land which may then end

up in irrigation ditches and canals as a result of return flows from irrigated agriculture or agricultural stormwater

discharges are potentially subject to vexatious litigation under citizen suit provisions from third parties because of the

failure of the Draft Permit to competently define "waters of the United States" (and, thus, navigable waters) to exclude

irrigation ditches which may receive agricultural stormwater and return flows from irrigated agriculture.

 

Based upon the discussion above, EPA's next version of the Draft Permit should make clear that biological and

chemical pesticides which may contain residue and which may be conveyed to irrigation ditches and canals that are

either waters of the United States or are conveyed to waters of the United States, are not the "application of pesticides

to irrigation ditches and canals" and. thus, do not require permitting under the Draft Permit.   
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 690.1.001.012

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

Are there pesticide uses (other than the covered use patterns) that involve point-source discharge to waters of the

U.S.? No. 
 

Response 

EPA acknowledges commenters input on EPA’s question of whether additional pesticide uses involve point source discharges to

waters of the United States.

 

Comment ID 692.1.001.004
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Author Name: Head Craig

Organization: Nebraska Farm Bureau Federation (NFBF)

While we support EPA's exclusion of pesticide application to agricultural crops under the Draft General Permit, we do

believe EPA should correct its assertion in the accompanying fact sheet that EPA has the authority to regulate

discharges to conveyances to waters of the U.S., rather than only discharges to waters of the U.S. The Clean Water Act

regulates only discharges to "navigable waters" defined as "waters of the United States." The EPA cannot expand its

authority by regulating discharges to "conveyances" that are not themselves waters of the U.S. If a ditch is not a water

of the U.S., then discharges to the ditch are not regulated under the Clean Water Act. We strongly encourage EPA to

correct and eliminate any references to what would be unlawful expansions of Clean Water Act jurisdiction from the final

PGP document. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 705.1.001.032

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Page 38. Waters of the United States.

 

Reference: Definition in its entirety.

 

Comment: The definition is clearly stated in the Clean Water Act (CWA) and that is the definition that needs to be used

in the PGP. Because the 6th Circuit Court failed to use the word "navigable" , does not mean it is not to be used in the

PGP. The CWA is the overseeing law for this permit, therefore the definition in the current CWA is the definition that

should legally be used. Neither EPA, nor the 6th Circuit Court can circumvent federal law and write a new definition for

waters of the U.S. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 732.001.011

Author Name: Long Nathan
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Organization: Aquatic Control, Inc.

With the definition of â€oeWaters of the USâ€� being unclear in this permit, consideration should be given to not

including small water bodies (maybe 20 surface acres or less) in the annual area threshold calculation and all related

permit obligations specified under the NOI. The exclusion of small water bodies would be consistent with the stated

intent of capturing the larger applications. This approach would also reduce the economic burden on small entities while

reducing paperwork and reporting on water bodies of limited perceived risks. 
 

Response 

EPA disagrees with commenter’s suggestion to exclude smaller waterbodies from the annual treatment area threshold calculations

and related permit obligations and disagrees that this would be consistent with the intent of capturing the larger applications and of

not focusing on waterbodies of limited perceived risk.  In fact, some of the larger applications may result in discharges to a number

of smaller waterbodies, which under the commenter’s approach, would be excluded from many of the permit requirements.

Additionally, EPA does not have information suggesting that the size the waterbody to which a pesticide discharge is made is

related to the size of the entity performing the pesticide application.  Thus, this approach would not necessarily provide targeted

burden reduction on small entities.  Also, refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 736.001.005

Author Name: Fefes Kristen

Organization: Associated Landscape Contractors of Colorado

Further clarification of pesticide applications near waters of the U.S. EPA states that this draft permit is available to

operators who discharge into or over, including near waters of the US from the application of biological pesticides or

chemical pesticides that leave a residue when the pesticide application is for one of four pesticide uses. Near water

pesticide applications are covered by the draft permit only when these four use categories are involved. In these cases,

EPA intends the pesticide treatment area and permit restrictions to include lands near applications to or over waters of

the US and to or over conveyances with a hydrologic surface connection to waters of the US at the time of pesticide

application. Since much of western agriculture and horticulture is irrigated, there could be confusion among operators

as to the extent that permit coverage extends to pesticide applications made to and over, including near, conveyances

with a hydrologic surface connection to waters of the US at the time of pesticide applications. To clarify potential

confusion between the nexus of this permit with the statutory exemptions for irrigation return flow and agricultural

stormwater runoff, EPA should further define near. We also believe that EPA must further define hydrologic surface

connection in reference to definition of what is included in Waters of the US. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.
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Comment ID 740.001.006

Author Name: Carlson Donald

Organization: Kansas Department of Health and Environment (KDHE)

Permit Page 1, Part 1 .1 .1 : The draft permit is intended to address the discharge of pesticides to "waters of the US" for

the four pesticide use patterns listed . Specifically it is to address the discharge of pesticide into, over, or near "waters of

the US". Because of the all-encompassing definition as to what constituents a "water of the US", EPA needs to provide

clarification as to how ditches that may contain isolated polled water will be treated if the ditch needs to be sprayed to

control mosquitoes during a period where there is no actual flow from the ditch entering a waterbody designated a

"water of the US". If there is no hydraulic flow from the ditch to the waterbody at the time the pesticide application is

made, is there a need for PGP coverage?  
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 779.001.003

Author Name: Zink G.

Organization:  

I have been involved in this industry for 13 years and I believe we have done an outstanding job keeping the

environment in mind. As a company we have always sent reports to our clients after every visit which give the client all

information (weather info, water info, pesticide info, and general observations) after every visit. We manage many

ponds that are one acre or less that were created to handle storm water in the Chicago area. These ponds have had

poor design and require a ton more management than a pristine lake of Northern Wisconsin. Are these ponds

considered waters of the U.S.? 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 779.001.006

Author Name: Zink G.

Organization:  

What is considered "waters of the U.S.?"  
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Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 796.001.005

Author Name: Gardner John

Organization: Aquatic Systems, Inc.

Waters of the US:  We need to have a more specific definition of this term otherwise we can't tell if we need to prepare

our company for administering 200 permits or 2,000 permits.  The cost difference is great between those two choices

and the time remaining until April 9, 2011 is too short thereby forcing us to prepare for 2,000 permits without further

EPA clarification 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 891.001.002

Author Name: Thornton J.

Organization:  

The Clean Water Act regulates only discharges to "navigable waters" - defined as "waters of the United States."  If a

particular ditch is not a water of the U.S. then discharges to the ditch are not regulated under the Clean Water Act.   
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 906.1.001.009

Author Name: Harja John

Organization: Public Lands Policy Coordination Office (PLPCO), Office of the Governor, State of Utah

Permit Coverage- The requirement of a permit under the draft PGP clearly indicate that a Notice of Intent (NOI) and

various monitoring and reporting actions will be required by operators who discharge pesticides into waters of the U.S.
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Gaining a precise, practical definition of "waters of the U.S."' will be essential to developing meaningful interpretations of

the requirements for fully complying with the PGP. The precise definition of "waters of the U.S. "becomes pivotal in the

analysis of treatment for "forest canopy" pests. A majority of the UDWR herbicide treatments involve non-aerial

application of chemicals to control invasive exotic weeds. Many of the treated acres are classic dry lands with no

perennial stream or other surface waters present on or near the sites. They still receive some storm events and may

show evidence of erosive processes (e.g., a drywash or arroyo) but they would not be subject to continuous surface

flows connecting with any perennial surface waters. These treated areas are often large distances from perennial

surface waters. It is the state's opinion that such dry land terrestrial treatments would not hold the potential to impact

waters of the U.S. However, the draft PGP does not clearly exclude such areas. The state  recommends these dry

lands be clearly excluded in the POP. 

 

A minority of the annual acreage treated by the state involves efforts to remove undesirable  invasive plant materials

from typical riparian terrestrial areas. Some of these applications  involve herbicidal products entering waters of the U.S.

However, spraying within the active  floodplain to control such plants as Tamarix ramosissima or possibly Phragmites

spp. that  have roots capable of extending deeply to groundwater sources can occur in some locations  far removed

from surface waters. In such cases the state recommends the distance from  "waters of the U.S:' would exclude such

treatments from NOI / PGP requirements.   
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 909.1.001.006

Author Name: Haney Mark

Organization: Kentucky Farm Bureau Federation (KFB)

We agree with EPA that permitting of pesticide applications to agricultural crops is unnecessary and would be contrary

to the intent of the Clean Water Act. The Clean Water Act regulates only discharges to "navigable waters", defined as

"waters of the United States." We do take issue with language that EPA considers authority was granted to regulate

discharges to conveyances to waters of the U.S., rather than only discharges to waters of the U.S. We encourage EPA

to correct this improper assertion of authority in the final rule. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 911.001.004

Author Name: O'Keefe Sean
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Organization: Alexander & Baldwin, Inc. (A&B)

However, A&B believes that additional clarification is needed with regard to the scope of waters potentially subject to

the NPDES permitting requirement. For example, it is unclear whether ephemeral streams/gulches which are tributary

to other waters of the United States during periods of flow should be considered waters of the United States (thereby

warranting permit coverage for any pesticide applications over or near them) at all times, including during periods when

they do not have flow, or only when they have a  hydrologic surface connection to other waters of the United States.

Likewise, the regulatory status of irrigation ditches tributary to such ephemeral streams/gulches is unclear during

periods when the stream bed/gulch is otherwise dry. Similar questions are likely to arise with respect to roadside

ditches, isolated waters, and other waters with uncertain jurisdictional status in the post-Rapanos era, particularly where

these may occur within areas of terrestrial pesticide applications. Given that there remains considerable disagreement

at the Supreme Court level regarding the extent of Clean Water Act jurisdiction, it would appear unreasonable to expect

farmers, ranchers, mosquito control  districts, irrigation water purveyors, and other pesticide applicators to be equipped

to make determinations as to what waters maybe subject to the NPDES permit requirement. While we recognize the

significant challenge such an effort would pose, A&B strongly encourages EPA to provide clear guidance to operators

regarding how-to determine whether pesticide applications to specific waters are considered to be discharges to waters

of the United States.  
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 914.001.001

Author Name: Cauthen Leigha

Organization: Alabama Agribusiness Council (AAC)

The Alabama Agribusiness Council (AAC) appreciates the opportunity to comment on the EPA's proposed pesticide

NPDES general permit for point-source applications of biological pesticides or chemical pesticides that leave a residue

when the pesticide application is for one of several selected pesticide use pattern. AAC Members are professionals

engaged in agriculture and agribusiness - farmers, ranchers, custom applicators, and scientists engaged in agricultural

research . We believe pesticide applications by farmers and ranchers should not generally be subject to the CWA or

this permit, and provide these comments to EPA to support this position.

 

We ask of you to consider the following comments as they will directly affect AAC Members: "

 

EPA states that anyone not covered by its NPDES general permit would need to obtain an individual permit for any

discharges of residues to waters of the US. This presents a dilemma for farmers, foresters and others who apply or

direct the application of terrestrial pesticides which might someday interact with upland ditches or other conveyances-

which even the US Supreme Court couldn't make up its mind over "waters of the US ." EPA should acknowledge in the

permit that roadside ditches, swales and other upland conveyances potentially encountered by terrestrial applications

are not subject to the Clean Water Act of its permit . 
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Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 916.001.005

Author Name: Dippel Donnie

Organization: Texas Ag Industries Association (TAIA)

Pesticide Applications "Near" Waters of the US

EPA states that this draft permit is available to operators who discharge into or over, including "near, " waters of the

U.S. from application of biological or chemical pesticides that leave a residue when the application is for one of the

following pesticide use patterns:

 

a. Mosquito and other flying insect pest control applications in or above "standing or f owing water";

 

b . Aquatic weed and algae control applications in "waters of the US" as well as near "water's edge," including "irrigation

ditches and/or irrigation canals";

 

c. Aquatic nuisance animal control applications in "water and at water's edge"; and

 

d. Forest canopy pest control applications made above the forest and where a portion of the pesticide will unavoidably

be deposited to "water" below.

 

"Near" water pesticide applications are covered by the draft permit only when these four use categories are involved. To

clarify potential confusion between the nexus of this permit with the statutory exemptions for irrigation return flow and

agricultural stormwater runoff, EPA should further define "near." 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 928.001.001

Author Name: Bonner Claude

Organization: Arkansas Crop Protection Association

Arkansas crop production is an intensive production system relying upon extensive land forming for drainage and

irrigation purposes. As a result, ditches, canals, and irrigation reservoirs are abundant within the landscape, as are

PGP Responses to Comments Appendices

105410/31/2011 04:04 PM EDT



 

naturally occurring water bodies such as bayous, streams and sloughs. Irrigation of the major row crops of soybeans,

cotton and corn is common. Another major crop, rice, is grown for much of the season in flooded fields . With these

cropping systems and the landscape considered, the use of terms such as "near water" and "waters of the US" in the

permitting process cause concern in Arkansas agriculture. Particularly troubling is the lack of clarity on the extent of

federal jurisdiction, especially with regards to upland conveyances, ditches and various irrigation features. Most of our

crop agriculture is near water, in water or adjacent to natural or manmade drainage systems. General exemption for

agriculture does appear to be provided, as it is not identified as one of the four covered activities in the draft. However,

there does appear to be some contradiction within the draft suggesting that agricultural applications may or could be

considered to be included, creating an avenue for citizen lawsuits .  
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 933.001.002

Author Name: Bonanno Richard

Organization: Massachusetts Farm Bureau Federation, Inc.

The Massachusetts Farm Bureau Federation takes great exception to EPA's assertion that it has authority under the

Clean Water Act to regulate discharges to conveyances to waters of the U.S . This authority is limited to waters of the

U.S ., not conveyances. Further, we believe that it was the clear intent of the Congress to limit the provisions of the

Clean Water Act to navigable waters of the US . It was not the intent of the Congress to include ditches, puddles, small

isolated water bodies, etc. within the provisions of the Clean Water Act. As you are aware, there are efforts within

Congress to remove the term "navigable" from this law. We would hope and expect that Agency would respect the

legislative process, and cease efforts and references to regulate beyond the scope of navigable waters, until such time

as elected representatives provide this authority to the Agency. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 935.001.005

Author Name: Dippel Donnie

Organization: Texas Vegetation Management Association (TVMA)

Pesticide Applications "Near" Waters of the US EPA states that this draft permit is available to operators who discharge

into or over, including "near, " waters of the U.S. from application of biological or chemical pesticides that leave a

residue when the application is for one of the following pesticide use patterns:
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a. Mosquito and other flying insect pest control applications in or above "standing or f owing water" ;

 

b. Aquatic weed and algae control applications in "waters of the US" as well as near "water's edge," including "irrigation

ditches and/or irrigation canals";

 

c. Aquatic nuisance animal control applications in "water and at water's edge"; and

 

d. Forest canopy pest control applications made above the forest and where a portion of the pesticide will unavoidably

be deposited to "water" below.

 

"Near" water pesticide applications are covered by the draft permit only when these four use categories are involved. To

clarify potential confusion EPA should further define "near." 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 939.001.014

Author Name: Russell Russell

Organization: Pennsylvania Department of Agriculture

It is important that the Permit clearly defines terms to provide certainty so applicators know what waters are  covered by

the permit (and whether to request coverage under the PGP) and the meaning of accidentally  encountering

jurisdictional waters (or conveyances).   
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 346.1.001.002

Author Name: Youngberg John

Organization: Montana Farm Bureau Federation (MFBF)

The EPA Should Correct Its Improper Assertion of Authority Over Discharges to Conveyances That Are Not Waters of

the U.S.

 

The fact sheet improperly asserts authority to regulate discharges to conveyances to waters of the U.S., rather than
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only discharges to waters of the U.S. In particular, the fact sheet (at 15) states:

 

Also, as a result of the court's decision to vacate the 2006 NPDES Pesticides rule, discharges from the application of

pesticides to irrigation ditches and canals that are either waters of the U.S. or convey to waters of the U.S. now require

NPDES permit coverage.

 

We strongly urge the EPA to correct and eliminate from the final PGP documents these unlawful expansions of Clean

Water Act jurisdiction. The Clean Water Act regulates only discharges to "navigable waters" - defined as "waters of the

United States." The determination of whether a particular feature is a "water of the United States" is essential to the

assertion by the EPA of regulatory authority over a discharge to that feature. The EPA cannot expand its authority and

avoid the need for threshold jurisdictional determinations by regulating discharges to "conveyances" that are not

themselves waters of the U.S. If a particular ditch is not a water of the U.S. then discharges to the ditch are not

regulated under the Clean Water Act. 
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

APP.1.2 - ADVERSE IMPACTS

Comment ID 223.1.001.015

Author Name: Brown Jeffery

Organization: Brunswick County North Carolina Mosquito Control

Definition Adverse Incident - means an incident that you have observed upon inspection or of which you otherwise

become aware, in which:

     

(1) A person or non-target organism may have been exposed to a pesticide residue, and

 

(2) The person or nontarget organism suffered a toxic or adverse effect.     

 

The phrase "toxic or adverse effects" includes effects that occur within waters of the U.S. on non target plants, fish or

wildlife that are unusual or unexpected (e.g., effects are to organisms not otherwise described on the pesticide product

label or otherwise not expected to be present) as a result of exposure to a pesticide residue, and may include:

   

- Distressed or dead juvenile and small fishes  

- Washed up or floating fish  

- Fish swimming abnormally or erratically  

- Fish lying lethargically at water surface or in shallow water  

- Fish that are listless or nonresponsive to disturbance  

- Stunting, wilting, or desiccation of non-target submerged or emergent aquatic plants  
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- Other dead or visibly distressed nontarget aquatic organisms (amphibians, turtles, invertebrates, etc.)   

 

The phrase, "toxic or adverse effects," also includes any adverse effects to humans (e.g., skin rashes) or domesticated

animals that occur either directly or indirectly from a discharge to waters of the U.S. that are temporally and spatially

related to exposure to a pesticide residue (e.g., vomiting, lethargy).  

 

Comment: Since this legislation is addressing the "waters of the United States" it would be helpful to clarify adverse

incident with respect to humans.  EPA under FIFRA has labeled mosquito adulticides for urban use.  Is intent of the

toxic or adverse effect to humans a direct result of swimming or wading in a water of the United States or has EPA

changed its position under FIFRA pertaining to adulticiding in urban environments?     
 

Response 

EPA has not changed its position under FIFRA pertaining to adulticiding in urban environments.  For the purposes of adverse

incident reporting in the PGP, Operators are to consider any human effects that occur as a result from direct exposure to waters

containing pesticide residues or secondary effects resulting from the consumption of aquatic organisms that have been contaminated

by pesticide residues.  EPA does not consider human effects resulting from direct contact with aerially or ground applied mosquito

adulticides to be an adverse incident related to water quality.    Please note the PGP is a permit and not legislation. Furthermore, this

permit does not address what is a “waters of the United States.”

 

Comment ID 234.1.001.013

Author Name: Rodgers, Jr. J.

Organization: Clemson University

Much of this permit and permitting process will need to rely upon "best professional judgment" (e.g. non-target species

effects vs. adverse incidents associated with an application of pesticides). 
 

Response 

EPA agrees with commenter that permit and permitting process will need to rely upon BPJ.  The final permit reflects EPA permit

writer BPJ consistent with the NPDES regulations and CWA authority.

 

Comment ID 263.1.001.007

Author Name: Wolf Joel

Organization: South Florida Aquatic Management Society (SFAPMS)

At this point in time the definitions as they pertain to adverse incidents is similarly lax and is void of a definitive example.
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A stricter definition of what constitutes a residue is needed. This would help to clarify any possible confusion. 
 

Response 

Aquatic pesticides are registered for use under FIFRA only after EPA evaluates risk associated with pesticides and mitigates

unreasonable ecological risk with the understanding that some non-target organisms will experience toxic effects within the scope

of reasonable risk.  Therefore, a pesticide used properly in accordance with FIFRA and the PGP should not cause any unreasonable

adverse effects on the environment.  EPA expects that all Operators, through a visual assessment, will be able to identify and report

immediately observable unusual or unexpected incidents in which a person or non-target organism has likely been exposed to a

pesticide residue and that person or non-target organism suffered a toxic or adverse effect.  The definition of “adverse incident”

provided in the permit provides examples of effects that may be considered adverse incidents and expects Operators to use their best

professional judgment to determine when those effects are unusual or unexpected. 

 

The Sixth Circuit found that if a chemical pesticide leaves any excess or residue after performing its intended purpose, such

materials would be considered a pollutant under the CWA.  For the purposes of the PGP, EPA assumes that all chemical and

biological pesticides applied to Waters of the United States leave a residue and does not require that residues be positively identified

or quantified (see response to Comment ID 249.1.001.006).

 

Comment ID 280.1.001.008

Author Name: Schregardus Donald

Organization: DoD Clean Water Act Services Steering Committee

Direct and Indirect Exposure Clarification

 

Section Addressed: EPA Pesticide General Permit (PGP) for Point Source Discharges to Waters of the United States

from the Application of Pesticides (Draft). Pg. 30-31, Appendix A.

 

Comment: Pages 30-31 states:

 

"The phrase, 'toxic or adverse effects. ' also includes any adverse effects.., that occur either directly or indirectly from a

discharge to waters of the Us. that are temporally and spatially related to exposure to a pesticide residue ... "

 

The terms 'directly' and ' indirectly' are not defined. It is not clear whether adverse effects include potential chronic as

well as acute effects from alleged pesticide exposure or how these can be measured.

 

Recommendation: Recommend EPA include the terms ' directly' and ' indirectly' in the definitions section in Appendix A,

with regards to how it is related to exposure and possible adverse effects. 
 

Response 
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The final PGP clarifies:  “The phrase, toxic or adverse effects, also includes any adverse effects to humans (e.g., skin rashes) or

domesticated animals that occur either from direct contact with or as a secondary effect from a discharge (e.g., sickness from

consumption of plants or animals containing pesticides) to Waters of the United States that are temporally and spatially related to

exposure to a pesticide residue (e.g., vomiting, lethargy).”  The terms ' directly' and ' indirectly' have been removed.  

 

Comment ID 284.1.001.005

Author Name: Mountfort Tom

Organization: Denver Water

The definition of adverse incident is problematic to the extent it defines the phrase "toxic or adverse effects" on non-

target species as including distressed or dead juvenile and small fishes, washed up or floating fish, fish swimming

abnormally or erratically, fish lying lethargically at water surface or in shallow water, fish that are listless or

nonresponsive to disturbance. Many of these symptoms and occurrences may have other causes. For instance, in

Colorado, fish populations suffer from whirling disease, the symptoms of which are similar to the symptoms used to

define the phrase "toxic or adverse effects." Thus, under this definition, operators may be required to report an incident

of whirling disease that occurs near an area where pesticides have been applied as an Adverse Incident. This may

result in false reports of adverse incidents that are not related to pesticide use. 
 

Response 

Aquatic pesticides are registered for use under FIFRA only after EPA evaluates risk associated with pesticides and mitigates

unreasonable ecological risk with the understanding that some non-target organisms will experience toxic effects within the scope

of reasonable risk.  Therefore, a pesticide used properly in accordance with FIFRA and the PGP should not cause any unreasonable

adverse effects on the environment.  EPA expects that all Operators, through a visual assessment, will be able to identify and report

immediately observable unusual or unexpected adverse effects on the environment.  The language "including but not limited to the

unanticipated death or distress of non-target organisms" conveys EPA’s intent for Operators to identify and report adverse effects

that are abnormal in the context of typical pesticide use.  The definition of “adverse incident” provided in the permit provides

examples of effects that may be considered adverse incidents and expects Operators to use their professional judgment to determine

when those effects are uncommonly severe. 

 

EPA acknowledges that in many cases, effects that are sufficiently severe to be considered abnormal within the context of proper

pesticide use may be caused by events unrelated to the Operator’s pesticide discharge.  It is for this reason that EPA does not

consider adverse incidents to be outright evidence of a CWA permit violation or pesticide misuse under FIFRA.  Rather, EPA

expects that unusual or unexpected adverse incidents should be investigated to determine what, if any effects are due to the

Operators discharge, if Pest Management Measures need to be reviewed or altered, if corrective action is necessary, and if a permit

violation has at all occurred.    

 

Comment ID 290.1.001.036
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Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue: The verbiage "directly or indirectly" as pertaining to toxic or adverse effects on humans or domestic animals is

vague.

 

Comment: In the Appendix, the definition of "Adverse Incident" includes the following, "The phrase, 'toxic or adverse

effects', also includes any adverse effects to humans (e.g., skin rashes) or domesticated animals that occur either

directly or indirectly from a discharge to waters of the U.S. that are temporally and spatially related to exposure to a

pesticide residue (e.g., vomiting, lethargy)." In particular, the word "indirectly" seems unclear in its implications. If it is

meant to imply chronic exposure, how would this be documented in terms of causality,? How would these effects be

separated from confounders?

 

Recommendation: Remove the words "or indirectly" from the phrase. 
 

Response 

Refer to response to Comment IDs 280.1.001.008 and 284.1.001.005.  

 

Comment ID 299.1.001.006

Author Name: Kaufman Leslie

Organization: Kansas Cooperative Council (KCC)

In Appendix A, EPA defines "adverse incident" as "an incident that you have observed upon inspection or of which you

otherwise become aware, in which: (1) a person or non-target organism may have been exposed to a pesticide residue,

and (2) the person or non-target organism suffered a toxic or adverse effect." Our members have strong concerns that

this definition, particularly with the use of the word "may", is extremely broad. It provides no distinction between an

accidental exposure and an intentional one. 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay. 

 

Comment ID 331.1.001.022

Author Name: Rauscher Kenneth

Organization: Michigan Department of Agriculture (MDA)
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Appendix A 

 

MDA recommends that the definition of adverse incident require some burden of scientific proof that a person or non-

target organism was exposed to a pesticide that caused the toxic or adverse effect. MDA has occasionally investigated

incidents of fish kill following a legal pesticide application, but cause and effect could not be established. 
 

Response 

EPA acknowledges that in many cases, effects that are sufficiently severe to be considered abnormal in the context of proper

pesticide use, may be caused by confounding events unrelated to the Operator’s pesticide discharge.  It is for this reason that EPA

does not rely solely on adverse incidents to establish causality or to be outright evidence of a CWA permit violation or pesticide

misuse under FIFRA.  Rather, EPA expects that unusual or unexpected adverse incidents should be investigated to determine what,

if any effects are due to the Operators discharge, if Pest Management Measures need to be reviewed or altered, if corrective action

is necessary, and if a permit violation has at all occurred.  EPA acknowledges that in some cases, cause and effect may not be

established, however, investigations of adverse incidents are still necessary to identify any factors that may degrade water quality.    

 

Comment ID 335.1.001.010

Author Name: Giguere Cary

Organization: Vermont Agency of Agriculture

Adverse Incident - The definition must be revised to eliminate the "… may have been …" condition. Adverse incidents

should be actual or documented events, not potential events. A higher standard is justified because of the response,

notification and reporting actions required under the Corrective Actions provisions in Section 6 of the permit. [SEE

COMMENT 0335.1.001.005] 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

 

Comment ID 385.1.001.007

Author Name: Prather Ben

Organization: Cass County Vector Control, West Fargo,  North Dakota (ND)

Adverse Incident - means an incident that you have observed upon inspection or of which you otherwise become

aware, in which: 
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(1) A person or non-target organism may have been exposed to a pesticide residue, and 

 

(2) The person or non-target organism suffered a toxic or adverse effect. 

 

Every application of a pesticide will absolutely guarantee negative effects on non target organisms. This is a fact of

pesticide applications- nontarget are harmed. Returning to 2.2.1.2: 

 

….and cost effectiveness:

a. No action

b. Prevention

c. Mechanical or physical methods

d. Cultural methods

e. Biological control agents

f. Pesticides 

 

Let's define some problematic ones:

Biological Control Agents - These agents are organisms that can be introduced to your sites, such as herbivores,

predators, parasites, and hyperparasites.

 

Numerous research studies have been undertaken to prove the ineffectiveness of predators of mosquitoes as a viable

control method on a large scale. However, legal challenges could conceivably arise questioning a program's procedure

and choice of pesticide rather than one of these, again for each "pest management area". 

 

Cultural Methods - manipulation of the habitat to increase pest mortality by making the habitat less suitable to the pest. 

 

Mechanical/Physical Methods - mechanical tools or physical alterations of the environment, for pest prevention or

removal.  Again legal challenges for each treatment are could argue that the assessment of these options has been

skipped if no documentation exists. Also, perhaps lengthy and expensive studies into how much it would cost to

"manipulate" a site. Ultimately this research into site manipulation would be extremely wasteful when simply applying

pesticide would be the best option anyway, but the burden of proof is with the "operator". To show the process of pest

management selection each area could require a significant and documented investigation which conceivably will grind

mosquito control to a halt indefinitely. 

 

2.2.1.3.3 Reduce the impact on the environment and on non-target organisms by applying the pesticide only when the

action threshold has been met Here again- essentially identifying that an "adverse incident" is inescapable during a

pesticide application. The use of the language "reduce" will lead to legal challenges as adverse incidents (i.e. nontarget

mortality) are knowingly occurring. Knowingly violating the CWA is severe infraction- by the admission that we are to

"reduce" non target impacts- operators knowingly commit a crime. Applications of adulticides would cease as literally

the list of nontargets knowingly affected is nearly infinite 

 

2.2.1.3.4 In situations or locations where practicable and feasible for efficacious control, use larvicides as a preferred

pesticide for mosquito or flying insect pest control when larval action thresholds have been met; and 

 

2.2.1.3.5 In situations or locations where larvicide use is not practicable or feasible for efficacious control, use
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adulticides for mosquito or flying insect pest control when adult action thresholds have been met.  This section makes it

clear that directly placing a pesticide into waters of the US is better than applying an adulticide sprayed into the air the

might get into the water. 
 

Response 

EPA acknowledges that when pesticides are used properly and according to the requirements of FIFRA and the PGP, mortality to

non-target species may occur.  Generally, Operators will not face liability for adverse incidents or discharging with the knowledge

that non-target mortality is occurring, provided that they are operating in compliance with the PGP and all other applicable

requirements.  For purposes of the PGP, EPA does not rely solely on adverse incidents to establish causality or to be outright

evidence of a CWA permit violation or pesticide misuse under FIFRA.  Rather, EPA expects that particularly egregious or frequent

adverse incidents should be investigated to determine what, if any effects are due to the Operators discharge, if Pest Management

Measures need to be reviewed or altered, if corrective action is necessary, and if a permit violation has at all occurred.  The PGP

instructs Operators to “reduce the impact on non-target organisms” by setting action thresholds in order to prevent applications from

occurring unless demanded by sufficient pest pressure. 

 

The Pest Management Options are a list of methods that certain Decision-makers must consider prior to initiating a pesticide

discharge under the PGP.  The Pest Management Options are not prescriptive.  The PGP requires only that the Decision-maker

evaluate each as a possibility for pest control. 

 

Biopesticides, such as the mosquito larvicide Bti, are usually inherently less toxic than conventional pesticides and generally only

affect the target pests and closely related organisms.  Often, they are effective in very small quantities and decompose quickly

thereby resulting in lower exposures and largely avoiding the pollution problems caused by chemical pesticides.  When used as a

Pest Management Measure, biopesticides can greatly decrease the use of chemical pesticides; however, use of biopesticides

effectively requires users to have a very good understanding of pest management.  Since biochemical pesticides, by regulatory

definition, do not work through a toxic mode of action they may be less likely to result in an excursion of a water quality standard.

 

Comment ID 449.1.001.010

Author Name: Ihnen Darrin

Organization: National Corn Growers Association (NCGA)

We are also concerned with EPA's definition of an adverse incident as "an incident that you have observed upon

inspection or of which you otherwise become aware, in which: (1) a person or non-target organism may have been

exposed to a pesticide residue, and (2) the person or non-target organism suffered a toxic or adverse effect." (PGP, p.

31). We recognize the difficulty of sorting out real from falsely-alleged  exposure claims and adverse effects, however

we urge EPA to raise the bar to help separate accidental exposure from intentionally alleged exposure. We urge EPA to

modify its definition of adverse incident to read, "an incident…in which: (1) there is evidence that a person or non-target

organism has likely been exposed to a pesticide residue…."    
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Response 

Please refer to PGP Comment Response Corrective Action Essay. 

 

Comment ID 450.1.001.015

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

We urge EPA to raise the bar on "adverse effects" definition, lengthen the written response time for any observed

adverse effects from five to 30 days, and not equate such an observation to a water quality exceedance. 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay. 

 

Comment ID 453.1.001.039

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

a. Definition of Adverse Incident: EPA defines an "adverse incident" in Appendix A as "an incident that you have

observed upon inspection or of which you otherwise become aware, in which: (1) a person or non-target organism may

have been exposed to a pesticide residue, and (2) the person or non-target organism suffered a toxic or adverse effect."

[FN 31] We recognize the difficulty of sorting out real from falsely-alleged exposure claims and adverse effects,

however we urge EPA to raise the bar to establish a minimum standard of quality/confirmation for information triggering

an adverse incident report. We urge EPA to modify the definition of adverse incident, perhaps to read "an incident…in

which: (1) there is evidence that a person or non-target organism has likely been exposed to a pesticide residue…" This

is consistent with EPA's Draft Fact Sheet statement that reporting of adverse incidents is not required under this permit

if: (a) permittees are aware of facts clearly establishing that the adverse incident was not related to their pesticide

application or that incident information received is clearly erroneous; (b) an adverse incident occurs to pests that are

similar in kind to pests identified as potential targets on the FIFRA label; or (c) EPA notifies permittees that the reporting

requirement has been waived for this incident or category of incidents.[FN 32]  

 

 

[FN 31] Draft General Permit, Appendix A, at 31

[FN 32] Draft Fact Sheet at 96 
 

Response 
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Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 457.1.001.010

Author Name: Spencer Charles

Organization: Growmark, Inc.

Improve and clarify the definition of "adverse incident" to reflect more definitive incident of exposure and harm. -

 

EPA should modify the definition of adverse incident to read, "an incident…in which: there is evidence that a person or

nontarget organism has likely been exposed to a pesticide residue…" 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 473.1.001.022

Author Name: Christman James

Organization: Utility Water Act Group (UWAG)

An "adverse incident" triggers extensive reporting and corrective action requirements (§ 6.4). The definition of "adverse

incident" in Appendix A is an incident in which a person or non-target organism "may have been exposed" to a pesticide

residue. This is so broad that it will be impossible in practice to be sure there was not such an incident. Companies will

have to either over-report possible incidents or else bear the risk of violating the permit. 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 491.1.001.011

Author Name: Throssell Clark

Organization: Golf Course Superintendents Association of America (GCSAA)

3. "Adverse" Incident Reporting

 

In the draft permit, EPA requires all permittees to identify, to the extent feasible, situations where adverse effects occur
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where pesticide applications also occur, and to take specific actions in response to identified adverse incidents that may

have resulted from the permittee's pesticide application. EPA is defining an "adverse incident" in Appendix A as "an

incident that you have observed upon inspection or of which you otherwise become aware, in which: (1) a person or

non-target organism may have been exposed to a pesticide residue, and (2) the person or non-target organism suffered

a toxic or adverse effect." Because there is a long history of anti-pesticide activists making false exposure claims,

GCSAA urges EPA to raise the bar to help separate accidental exposure from intentionally alleged exposure.

 

We concur with CLA and others that EPA should modify the definition of adverse incident to read, "an incident…in

which: (1) there is evidence that a person or non-target organism has likely been exposed to a pesticide residue…"

 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 516.1.001.020

Author Name: Stoneman Bill

Organization: Biopesticide Industry Alliance (BPIA)

EPA requires permittees to identify, to the extent feasible, situations where adverse effects occur where pesticide

applications also occur, and to take specific actions in response to identified adverse incidents that may have resulted

from the permittee's pesticide application. The BPIA has several concerns about this section of the permit: 

 

Definition of Adverse Incident: EPA defines an "adverse incident" as "an incident that you have observed upon

inspection or of which you otherwise become aware, in which:  (1) a person or non-target organism may have been

exposed to a pesticide residue, and (2) the person or non-target organism suffered a toxic or adverse effect." We

recognize the difficulty of sorting out real from falsely-alleged exposure claims and adverse effects, however there is a

long history of anti-pesticide activists making false claims. We urge EPA to raise the bar somewhat to help separate

accidental exposure from intentionally alleged exposure. We urge EPA to modify the definition of adverse incident to

read, "an incident…in which: (1) there is evidence that a person or non-target organism has likely been exposed to a

pesticide residue…" 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 523.1.001.016

Author Name: Kee Ed

PGP Responses to Comments Appendices

106710/31/2011 04:04 PM EDT



 

Organization: National Association of State Departments of Agriculture (NASDA) and  Delaware Department of Agriculture

Additionally, in the permit, EPA's definition of an adverse incident is based on whether a person or non-target organism

"may have been exposed to a pesticide residue..." We believe this definition of an adverse incident sets the bar too low

and is too subjective, exposing operators to mischief. Requiring an adverse incident report on the basis of whether a

person or nontarget organism may have been exposed to a pesticide residue ignores important elements of pesticide

regulation through FIFRA. FIFRA recognizes, correctly, that it is impossible to prevent completely exposure to residues.

Instead, FIFRA established a standard whereby pesticides were regulated on the basis of whether the products-and

their residues-lead to "unreasonable adverse effects." We believe some of the language associated with this permit

could undermine these Congressionally-mandated standards for pesticide regulation. EPA needs to work with

stakeholders to develop language for the permit that better conforms to the realities of pesticide regulation under federal

pesticide laws. This issue demonstrates the difficulty of trying to fit the CWA's requirements to an unintended

application of that law, illustrating yet again why we continue to maintain that FIFRA is the most appropriate vehicle for

pesticide regulation. 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 608.1.001.048

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

Adverse Incident - A clarification on the definition is needed when applying pesticides on a target species and an

adjacent species is treated. 
 

Response 

EPA acknowledges that when pesticides are used properly and according to the requirements of FIFRA and the PGP, mortality to

non-target species may occur.  EPA, through the pesticide registration process, has determined that such incidental mortality falls

within a range of acceptable risk and should not negatively affect overall water quality.  Please also refer to PGP Comment

Response Corrective Action Essay. 

 

Comment ID 608.1.001.055

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)
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Fact Sheet, page 104, first paragraph - This paragraph lists the following two up-front actions to avoid effects to

federally listed species - avoid pesticide discharge where it could cause an adverse effect and if avoidance is not

possible, selection of pesticides and application methods to minimize adverse effects. We suggest that EPA, in

coordination with the FWS, provide a list of pesticides that are already known to have the potential for adverse effects

on aquatic species (e.g., mussels, fish) or other vertebrates that would consume aquatic organisms so that applicants

can incorporate such changes early on in the planning process. 
 

Response 

The referenced text, mentioning requirements to avoid pesticide discharge where it could cause an adverse effect and if avoidance is

not possible, to select pesticides and application methods to minimize adverse effects has been removed from the fact sheet.  EPA

initiated informal consultation with the National Marine Fisheries Service (NMFS) and United States Fish and Wildlife Service

(FWS) on this general permit in October 2009, to meet the Agency’s obligation to ensure that issuance of the PGP will not be likely

to jeopardize the continued existence of any listed species or result in the destruction or adverse modification of their designated

critical habitats.  The requirements of the final permit include all necessary measures for Operators to avoid effects to federally

listed species.   

 

Comment ID 646.1.001.009

Author Name: Unknown Unknown

Organization: Southlake Mosquito Lake Abatement District (SLMAD) County, Illinois

From the standpoint of practicality and public health or scientific benefit the trustees pose the following questions and

thoughts. What are adverse events and how do we know who, or what caused them? This is very vague and again

scientifically suspect. There is great history and testing and monitoring of our protocols and chemicals, as well as

reporting. Our provider uses GPS and documents the services as they are completed. Private individuals use many

chemicals and we can not have knowledge nor is our district or our service provider able to control much of what is

done. How do we know what to report and even where it might have come from? Also, monitoring requirements for

adverse events: most adulticiding is done at night, when visual observance of any "adverse events" at the time of

spraying would be dangerous, costly and totally impractical. Next-day surveillance of treated areas would double our

costs (which are largely personnel) for essentially no benefit. Finding a dead fish may mean that the weather got so

warm the 02 content of water dropped suddenly and killed the fish-precisely the sort of condition that would lead to

mosquito hatching and the need for adulticiding, A dead bird may well indicate the deadly presence of West Nile virus,

or dead fish in Lake Michigan may be seasonal, for example, the alewives each year that wash ashore.

 

If SLMAD does an aerial application, it is impossible to monitor conditions on the ground for adverse events even the

next day. Attempts to monitor adverse events on the ground after spraying would increase costs several-fold, especially

since the description of adverse events is not clear. We are concerned that complaints by groups who have agendas

against any pest management programs would be interpreted as "adverse events" and actually endanger the public

health and reporting system. We also are not sure who would or what agency would investigate so called adverse

events and in what kind of a timely manner. Such regulatory vagueness is expensive, will lead to litigious hearings and
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regulatory infighting with no known benefit to the public good beyond what we already have. What is the problem this

regulation proposes to solve? 
 

Response 

EPA issued the PGP to provide a mechanism for Operators to obtain NPDES permit coverage for point source discharges to waters

of the United States from the application of pesticides consistent with a Sixth Circuit Court ruling that NPDES permits are required

for such discharges.  The PGP is not a regulation; rather, it is a general permit that provides a mechanism for Operators to comply

with the existing NPDES regulations.

 

Adverse Incident means an unusual or unexpected incident that an Operator has observed upon inspection or of which the Operator

otherwise become aware, in which: (1) There is evidence that a person or non-target organism has likely been exposed to a pesticide

residue, and (2) The person or non-target organism suffered a toxic or adverse effect.  The phrase toxic or adverse effects includes

effects that occur within Waters of the United States on non-target plants, fish or wildlife that are unusual or unexpected (e.g.,

effects are to organisms not otherwise described on the pesticide product label or otherwise not expected to be present) as a result of

exposure to a pesticide residue.  The phrase, toxic or adverse effects, also includes any adverse effects to humans (e.g., skin rashes)

or domesticated animals that occur either from direct contact with or as a secondary effect from a discharge (e.g., sickness from

consumption of plants or animals containing pesticides) to Waters of the United States that are temporally and spatially related to

exposure to a pesticide residue (e.g., vomiting, lethargy).  The definition of “adverse incident” given in the permit provides

examples of effects that may be considered adverse incidents and expects Operators to use their best professional judgment to

determine when those effects are uncommonly severe. 

 

EPA acknowledges that in many cases, effects that are sufficiently severe to be considered abnormal in the context of proper

pesticide use, and thus, reportable adverse incidents, will be caused by confounding events unrelated to the Operator’s pesticide

discharge.  It is for this reason, for purposes of this permit, that EPA does not rely solely on adverse incidents to establish causality

or to be outright evidence of a CWA permit violation or pesticide misuse under FIFRA.  Rather, EPA expects that particularly

egregious or frequent adverse incidents should be investigated to determine what, if any effects are due to the Operators discharge,

if Pest Management Measures need to be reviewed or altered, if corrective action is necessary, and if a permit violation has at all

occurred.  EPA acknowledges that in some cases, cause and effect may not be established; however, investigations of adverse

incidents are still necessary to identify any factors that may degrade water quality.  Investigations spurred by adverse incident

reports will occur at the discretion of the permitting authority and Operators are expected to comply by providing relevant

information concerning their discharge activity in the area. Operators are not required to report adverse incidents if any of the

situations listed in the PGP Part 6.4.1.2 of the permit apply (see response to Comment ID 473.1.001.022).  Operators must follow

reporting protocols of the PGP if they cannot reasonably determine that a reportable adverse incident was unrelated to their

discharge. 

 

EPA has considered that many Operators, such as mosquito control districts face challenges that preclude them from conducting

visual assessments following every application and has not required that they return to do so, provided that they justify why the

assessment was not possible (see response to Comment ID 350.1.001.003). 

 

Please also refer to PGP Comment Response Corrective Action Essay.
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Comment ID 661.1.001.024

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

ARA is also concerned that the PGP defines an "adverse incident" as "an incident that you have observed upon

inspection or of which you otherwise become aware, in which: (1) a person or non-target organism may have been

exposed to a pesticide residue, and (2) the person or non-target organism suffered a toxic or adverse effect."[FN14]

 

ARA understands that it is difficult to sort the real exposure claims from falsely-alleged exposure claims and adverse

effects. However, due to the immense amount of exposure to citizen suit liability this PGP will bring upon operators,

ARA ask that EPA modify the definition to help separate accidental exposure from intentionally alleged exposure. ARA

encourages EPA to adopt a definition of "adverse incident" that occur when, "there is evidence that a person or non-

target organism has likely been exposed to a pesticide residue".

 

[FN14] PGP, p. 31.   
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 712.2.001.017

Author Name: Baus Terry

Organization: Department of Public Works,  City and County of Denver, Colorado

14. An adverse incident is defined in Appendix A as:

 

"An incident that you have observed upon inspection or of which you otherwise become aware, in which: (1) A person

or non-target organism may have been exposed to a pesticide residue; and (2) the person or non-target organism

suffered a toxic or adverse effect. The phrase "toxic or adverse effects" includes effects … on non-target plants, fish or

wildlife that are unusual or unexpected … as a result of exposure to a pesticide residue. … The phrase "toxic or

adverse effects" also includes any adverse effects to humans (e.g., skin rashes) or domesticated animals that occur

either directly or indirectly from a discharge to waters of the U.S. that are temporally and spatially related to exposure to

a pesticide residue (e.g., vomiting, lethargy)."

 

The definition of an adverse effect is overly broad. Additionally the requirement for 24-hour notification of an adverse

incident, with a follow-up report due within five days, §6.4, is unduly burdensome. Following is a list of some of the
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difficulties the permit holders will face if this requirement is adopted as drafted:

 

· Even a single report of a toxic, unusual or unexpected effect to a single non-target organism that is or may have been

exposed to pesticide residue becomes an adverse incident triggering the 24-hour and 5-day reporting requirements.

EPA should establish a reporting threshold based upon significance, such as toxic effect upon a sizeable number of a

non-target organism population or based upon other identifiable harm.

 

· There are two ways in which the permit holder will know about adverse incidents - by inspection or by a third party

incident report. In the case of a reported incident, the permittee must first determine if it is an adverse incident or not.

This kind of determination is time consuming and may not be viable for a municipal permittee with the variety of

operations summarized above within 24 hours or even five days. Similarly, the 24-hour notification of an adverse

incident requires reporting of information, some of which may not be available immediately such as any steps taken to

correct, repair, remedy, cleanup or otherwise address any adverse effects. 

 

· Permittees may need to conduct analytical and other diagnostic tests to decide/rule out if the adverse effect on

persons or non-target organisms was caused by exposure to pesticide residue. That can be time- and resource-

intensive.

 

Establishment of a reporting threshold and a reasonable time period within which to evaluate whether there has been a

toxic or adverse effect is recommended. With respect, the following modified language is suggested, with longer

notification and reporting periods.

 

[SEE ORIGINAL COMMENT LETTER 0712.2 FOR REVISIONS TO TEXT]

 

 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 740.001.017

Author Name: Carlson Donald

Organization: Kansas Department of Health and Environment (KDHE)

Permit Page 31, Appendix A: The definition of "Adverse Incident" states, ".. . (1) A person or nontarget organism may

have been exposed to a pesticide residue, and ...". We have concern with the use of the words "may have been

exposed". This could result in the potential for having to investigate a lot of "alleged incidents" that may not be

supported by any evidence. Complaints of this nature are already handled through FIFRA. We suggest the definition be

modified to read, ". . . (1) There is evidence that a person or non-target organism was likely exposed to a pesticide

residue, and . ..". 
 

PGP Responses to Comments Appendices

107210/31/2011 04:04 PM EDT



 

Response 

Please refer to PGP Comment Response Corrective Action Essay. 

 

APP.2 - STANDARD PERMIT CONDITIONS

Comment ID 239.1.001.004

Author Name: Wright Dana

Organization: Tennessee Clean Water Network (TCWN)

TCWN requests this section also provide for the right of EPA to refuse permit issuance to owners or operators

established to be "bad actors." Consistent violations, regardless of severity, are indicative of blatant disregard for the

conditions of the permit and the regulations established by the Clean Water Act. We suggest including language

granting the EPA the authority to define a category of bad actors and establish procedures to deny coverage under this

permit for a set time period. 
 

Response 

EPA acknowledges commenter’s concern but disagrees that this is to be included as a permit condition.  The permit as written

requires compliance with permit terms and establishes possible penalties for violations of the permit.  The permit also provides

authority for EPA to modify, revoke and reissue, or terminate coverage for cause.  40 C.F.R. § 122.28(b)(3) also allows EPA to

require an individual permit under certain circumstances. In instances described by the commenter, EPA may use these authorities

as appropriate.

 

Comment ID 248-cp.001.022

Author Name: Knepper Randall

Organization: Saginaw County Mosquito Abatement Commission

Appendix B - B.5 Proper Operation and Maintenance. This section states "Proper operation and maintenance also

includes adequate laboratory controls and appropriate quality assurance procedures." This document does not really

describe what "adequate laboratory controls" or " appropriate quality assurance procedures" would entail. I do not want

a regulatory agency or private lawsuit shutting down our operation claiming we have failed to have "adequate laboratory

controls" or "appropriate quality assurance procedures." I prefer the general terms that are the current language but

also want clarity and protected so this doesn't become regulatory and litigation issue.

 

In closing I'd just like to emphasis that this permit needs to maintain a balance of information and detail. For example in

Saginaw County we treat about 28,000 catch basins 2-3 times per year. If we can report our catch basin treatment in

general terms like this I see no problem. However, if you would like a detailed address for the 28,000 catch basins this
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would cause significant problems. This type of issue would also include habitats such as roadside ditches and

seasonally flooded woodland habitat. I cannot stress the importance of being reasonable in the details of the data you

request for permit and annual reporting. 
 

Response 

EPA disagrees with commenter that additional clarification of the language in B.5 - "Proper Operation and Maintenance" is needed.

 This language is consistent with 40 CFR 122.41 regulations regarding conditions to be included in every NPDES permit.  EPA

expects any laboratory to follow procedures specified in 40 CFR Part 136 (as required in B.10.E) that, in general, would require

laboratories to implement adequate laboratory controls and quality assurance procedures.

 

Regarding the level of detail required to be provided, EPA agrees with commenter that identification of each of 28,000 individual

pesticide application areas would not be required to be documented.  A general description of the treatment activity would suffice.

 

Please refer to the PGP Comment Response Scope Essay for a discussion of the applicability of this permit to ditches, flooded

woodlands, catch basins, etc.

 

Comment ID 335.1.001.012

Author Name: Giguere Cary

Organization: Vermont Agency of Agriculture

Applicability - The text of the General Permit, as written, does not trigger, or require, the applicability of Appendix B. The

only reference to Appendix B in the body of the permit appears in Section 6 as a signature requirement for the Pesticide

Discharge Management Plan (sub-section B.11). This discrepancy should be corrected. It may be more appropriate to

make Appendix B a structural part of the body of the permit. 
 

Response 

EPA agrees with commenter and has added a reference to the applicability of the Standard Permit Conditions into the cover page of

the permit.

 

Comment ID 365.1.001.024

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

The penalties associated with this permit should be revised to reflect the ability of the regulated community to pay. One

civil penalty of this permit would cause significant financial hardship or bankruptcy for most members of the general
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public, local weed control and mosquito control districts, small farmers, and commercial or non-commercial applicators.

The penalties would also significantly impact the resources available to state and federal land managers, resulting in

less funding available for public land management. 
 

Response 

EPA takes ability to pay into account, along with other considerations, when assessing penalties.  The Standard Conditions in

Appendix B identify the maximum allowable penalties under the Clean Water Act.

 

Comment ID 365.1.001.025

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

The phrase 'application activities have been purchased by a different entity' is confusing. It is unclear in this section if a

new NOI is required if the decision maker chooses a different for-hire applicator than originally identified. It is also

unclear what should happen in the case of a land trust, ranch, homeowner association, golf course, or similar situation,

where a non-commercial applicator  employed by the trust or similar managing entity leaves employment and another

non-commercial applicator is hired. Is a new NO! required in this situation? 
 

Response 

EPA agrees with commenter that the language is confusing.  The final permit now states that: "If an authorization under Appendix

B, Subsection B.11.A is no longer accurate because a different Decision-maker has responsibility for the discharge, a new NOI

satisfying the requirements of Subsection B.11.A must be submitted to EPA."  Thus, hiring a new applicator is not a trigger for a

need for a new NOI.  Rather, if the Decision-maker changes, then a new NOI would be required.

 

Comment ID 365.1.001.026

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

Is there any provision for situations where an operator is unable to report within 24 hours perhaps the applicator is hurt,

or busy cleaning up a significant spill? Would that be an automatic violation? 
 

Response 

EPA modified adverse incident reporting in the final permit to require oral notice to EPA within 24 hours, or as soon as possible if

unable to do so within 24 hours, and then follow-up with a written report within 30 days of becoming aware of the reportable
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adverse incident. In cases where noncompliance causes an adverse incident, the permittee should follow the regulations regarding

noncompliance and orally report the incident to EPA within 24 hours of the time the permittee becomes aware of the circumstances

and provide a written submission within 5 days. As with any violation, EPA evaluates the circumstances of a violation (such as

whether an Applicator is hurt or busy cleaning up a spill) when developing its enforcement response.

 

Comment ID 379.1.001.013

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

It is recommended that you change "orally" to "verbally."  
 

Response 

EPA disagrees with commenter.  The language is in conformance with NPDES regulations at 122.41(l)(6).

 

Comment ID 608.1.001.047

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

Appendix B- -Signatory Requirements - Clarification is needed to help bureaus determine signatory requirements. The

Bureaus generally delegate authority to lowest level possible, frequently a Field Office. 
 

Response 

EPA disagrees with commenter about clarification.  The language conforms to NPDES regulations at 40 CFR 122.22 and 122.41(k)

and is as required of all permittees.   EPA believes the language is flexible enough to allow entities to delegate authority to the

appropriate level.

 

Comment ID 622.1.001.020

Author Name: Semanko Norman

Organization: Idaho Water Users Association (IWUA)

Appendix B: Standard Permit Conditions. 

 

Consistent with the structure of the PGP, EPA should make clear that certain conditions (e.g., PDMP and reporting) do
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not apply unless an NOI is required.   
 

Response 

EPA believes the final permit does make clear the types of Operators required to comply with specific permit conditions.

Additionally, EPA expects to provide outreach to stakeholders to further clarify permit requirements.

 

APP.3 - AREAS COVERED

Comment ID 335.1.001.013

Author Name: Giguere Cary

Organization: Vermont Agency of Agriculture

Federal Facilities - There is a need to clarify which categories of Federal Facilities are intended to be covered by the

General Permit. For example, Federal Facilities in the State of Vermont (Permit VTG87###F) are listed as covered

areas. Specifically, are pest control activities on federally owned forest lands intended to be covered by the General

Permit? The definition of federal facilities presented in the Federal Facilities Yellowbook , does include land (section I-A-

1). The table for types of facilities listed in section I-A-2, does not aid in the determination of which individuals,

organizations or entities should be considered the operator(s) required to seek coverage under the EPA General Permit

or whether pest control operations on federally owned forest lands (in Vermont) are subject to state permitting

requirements. 
 

Response 

To clarify which Federal facilities need to seek coverage under the PGP, EPA provides the following guidance:

 

1) Where a Federal resource management agency hires a pesticide applicator under contract, then the Federal agency is the

Decision-maker. The Federal agency is the Decision-maker because the agency makes the decision to have pesticides applied,

exercise control over how and when the pesticide applications are done through contract language (or other means), and can modify

the pesticide application decision through contract modification (or other means). In this situation the Federal agency (or agency’s

contractor on behalf of the agency) submits an NOI to EPA for authorization to discharge under the PGP. Though the Federal

government contractor would meet the definition of an Applicator, the contractor would not need to submit an independent, separate

NOI in this instance because the areas of application would be included in the Federal agency’s NOI.

 

2) Where a Federal resource management agency has pesticide applications conducted by Federal agency personnel as part of the

agency’s land management duties, the agency is both the Decision-maker and the Applicator (i.e., the Federal agency must submit

an NOI to EPA).

 

3) If a Federal resource management agency leases land to or enters into a purchase agreement with another entity, such as for
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grazing, operation of a ski resort, oil and gas exploration/production, or timber harvest sale, the third party lessee or purchaser likely

will be the Decision-makers depending on the lease terms. A possible exception to the lessee/purchaser scenario described above

would be if the lease agreements or sale contracts contain specific language imposing a pesticide application requirement (i.e.,

obligating the lessee to control pests). Such requirements might also specify the timing of applications, chemical/product types,

application rates, or specific weeds or other pests to be controlled on the lease or in the sale area. Such language would indicate that

the Federal agency is controlling the pesticide application decision, is the Decision-maker, and would submit the NOI to EPA.

Conversely, general lease or sale area, with or without specific restriction imposed on weed or pest management decisions, would

not indicate that the Federal agency is the Decision-maker. Rather, the lessee or bidder is the Decision-maker because it has the

authority to determine whether or not to apply pesticides (even if the Federal resource management agency constrains the

lessee/purchaser’s discretion), and thus would have to submit the NOI to EPA.

 

For determining which federal facilities need to submit an NOI, EPA offers the following guidance:

 

Federal and state agencies with a land resource stewardship responsibility that involves the control of pests – Any Federal or state

agency that has, as one of its functions, or primary responsibilities, resource management (including the responsibility of pest

control), is required to submit an NOI.  EPA believes that many pest control activities performed by Federal and state agencies will

meet the requirement to submit an NOI.  EPA recognizes, however, that many such public entities may perform ad-hoc pest control

on a small-scale that is not related to land resource stewardship, but rather incidental, for example, to its occupancy of a building.

As an example, the U.S. Social Security Administration may maintain a building or group of buildings where weeds have overtaken

a parking lot that is adjacent to a lake, and the local office determines its intention to control those weeds with an herbicide.  That

weed control would not be considered related to land resource stewardship but rather the weed control would be incidental to

operation of the facility.  By contrast, a federal or state transportation department controlling weeds in flowing waters adjacent to

roads would be considered to be performing a function associated with its land resource management purposes and as such would

be required to submit an NOI.  Similarly, the application of adulticides on a military base by the Department of Defense would also

be considered to be an activity associated with a land resource management responsibility to protect public health although

incidental weed management around buildings on the base generally would not be considered a stewardship responsibility.  To be

clear, in all instances described above, discharges would require permit coverage; however, the requirement to submit an NOI are

based only on those land stewardship responsibilities. 

 

Comment ID 337.1.001.002

Author Name: Knight Sylvia

Organization: Earth Care Ministry

Because Vermont has responsibility for the NPDES permit program, the Pesticide General Permit (PGP) will pertain in

Vermont to federal facilities, according to Appendix C, Section 1; therefore, the PGP could pertain to future lampricide

applications in the Missisquoi National Wildlife Refuge, a program about which we have grave concerns. 
 

Response 
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EPA acknowledges commenter’s concern.

 

Comment ID 365.1.001.004

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

There are seven Indian Reservations in Montana: the Flathead, Blackfeet, Rocky Boys, Fort Belknap, Fort Peck,

Northern Cheyenne, and Crow. These reservation lands comprise approximately 8,334,775 acres.

 

Because EPA's NPDES permit will be utilized within the exterior boundaries of reservation lands in the state, and

because cooperative invasive species management projects frequently cross reservation boundaries, we believe it is

very important that the federal and state permits are compatible to the greatest extent possible. 
 

Response 

See response to Comment ID 315.1.001.021.

 

Comment ID 379.1.001.004

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

Delaware does not have delegated authority over federal facilities. How will this be addressed regarding regulatory

oversight for federal facilities within states that are not delegated that authority, specifically if it is a state agency such as

the Delaware Fish & Wildlife Mosquito Control Section that is the applicator of pesticides on federally controlled sites?  
 

Response 

See response to Comment ID 315.1.001.021.

 

Comment ID 379.1.001.030

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

Within the 5 states composing EPA Region 3 (PA, DE, MD, VA, WV), for historical reasons unknown to the DFW it

appears that our State does not have the authority to issue NPDES permits for federal facilities in Delaware (e.g. for
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Dover Air Force Base, Bombay Hook NWR, Prime Hook NWR, Army Corps of Engineers' holdings along the C&D

Canal, etc.).   This could present considerable procedural problems and possibly much extra work in our now seemingly

having to work under 2 general NPDES permits in order to carry out our statewide aquatic pesticide use functions. For

example, the Mosquito Control Section might be working under the State's (DWR's) general NPDES permit when

treating state-owned or private lands, but might then have to work under the EPA's general NPDES permits when

applying larvicides or adulticides to Bombay Hook NWR or Prime Hook NWR.  When working on these National Wildlife

Refuges, much of the permitting work associated with possibly having to file NOIs and all that would then ensue for

regulatory compliance needs would probably fall not upon the U.S. Fish and Wildlife Service (USFWS), but instead if

the State still desired to work on-refuge would be foisted by the Service upon the Mosquito Control Section.  A similar

situation could occur affecting the Wildlife Section relative to the Army Corps of Engineers, in Wildlife trying to conduct

Phragmites-control herbiciding on the ACOE's lands along the C&D Canal that the Section manages per written

agreement with the ACOE. 

 

To try to address this situation and avoid a lot of undue paperwork and compliance turmoil, the DFW wants to explore

with EPA Region 3 and the DWR the possibility for the State's (DWR's) general NPDES permit to apply everywhere the

DFW needs to apply aquatic pesticides in Delaware , whether it be on federal, state or private lands.

 
 

Response 

See response to Comment ID 315.1.001.021.

 

 

Comment ID 483.1.001.005

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

The final PGP will be effective in six states and certain other limited areas. Just as important, however, it will form a

template for permit development and enforcement by at least 44 other states with delegated authority under the CWA.

Both for the operators whose applications it will authorize and for operators in states that may fashion their own NPDES

permits after the federal permit, it is critical that the PGP be no more intrusive than necessary to satisfy the mandates of

the federal CWA [FN 4]. CLA's comments here are intended to achieve that objective.

 

[FN 4] Clean Water Act, 33 U.S.C. 1251 et seq., 1972  
 

Response 

See response to Comment ID 315.1.001.021.
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Comment ID 578.1.001.004

Author Name: Feldman Gabrielle

Organization: Island Conservation

Is Palmyra Atoll covered under EPA authority?  It was not included in the list of territories administered by EPA. 
 

Response 

The PGP does apply to those U.S. territories that are not covered under an existing territory-specific NPDES permit.  The final

PGP, in Appendix C, reflects that this area is included for coverage (i.e., permit number MWG87#### for Midway Island, Wake

Island, and other unincorporated U.S. possessions).

 

 

Comment ID 608.1.001.021

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

Page 31780, "III. Scope and Applicability of this NPDES Pesticides General Permit" specifically section "A. Geographic

Coverage"

• The Washington and Colorado state permit coverage is unclear because it appears that only Federal facilities are

covered by the PGP. Please clarify whether state and Indian County lands are covered by the PGP. 
 

Response 

As identified in Appendix C of the permit, only Federal Facilities and Indian Country lands within the States of Washington and

Colorado are covered under the PGP.  The States of Washington and Colorado are authorized to issue NPDES permits within the

boundaries of their respective states.

 

 

Comment ID 608.1.001.022

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

Great Lakes and Sea Lamprey Control
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The Department does not have sufficient information at this time to determine which Great Lakes waters could be

covered under the general permit. The proposed general permit may cover portions of the Sea Lamprey Management

Program (SLMP) in areas where lampricide operations are conducted routinely.

 

Effluent limitations for sea lamprey control in the Great Lakes will vary because they are dependent on the water

chemistry of the stream at the time of treatment. Historical data will provide an approximate idea of what might be

expected, but the final treatment concentration will depend on measurements that will be made immediately prior to the

treatment. FWS will need this flexibility to conduct effective sea lamprey control treatments.

 

Adverse Incident Reporting. The requirement to report an adverse incident to EPA within 24 hours by telephone and

with a written report within 5 days in addition to FIFRA 6(a)(2) reporting would be difficult to meet. This allows little time

for the event to be fully studied and for causes to be determined, and would yield only information that has not been

thoroughly studied or investigated. 
 

Response 

EPA acknowledges that the final PGP provides the necessary flexibility FWS requires to apply pesticides based on measurements

taken immediately prior to treatment.  Also, EPA acknowledges the commenter’s concern regarding the timing of adverse incident

reporting. EPA has retained the requirement that Operators provide oral notice to EPA within 24 hours of the reportable adverse

incident.  The purpose of this requirement is twofold: (1) to provide an opportunity for the Agency to respond to these incidents as

soon as reasonably can be expected, and (2) to provide a basis for potential corrective actions.  EPA does not expect this initial

notification to be detailed but merely a reporting of the date of the finding, a general discussion of the incident and a review of the

necessity to conduct corrective action.  The permit requires Operators to document the information identified in Part 6.4.1.1 of the

permit, including the date and time that EPA was notified and a description of any deviations from Part 6.4.1.1 of the permit

notification requirements based on nuances of the adverse incident.  For example, an Operator may decide to notify multiple EPA

contacts because of the severity of the adverse incident.  This type of information should be included in the written documentation

of the 24-hour notification. EPA has revised the final permit to allow submittal of the written incident report within 30 days of the

adverse incident, instead of 5 days.

 

 

Comment ID 608.1.001.023

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

Caribbean

 

The Department recommends that EPA implement effective oversight and enforcement of the PGP as it relates to

endangered species. We base our concern on similar EPA general permit programs or delegated territorial general

permit programs in the Caribbean. The FWS field office in Puerto Rico notes that an existing EPA Construction General

Permit utilizes a web-based document that is also filled out by the applicant. Experience indicates that very few
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applicants correctly fill in the ESA compliance portion of the document. Areas that have designated critical habitat or

listed species are usually filled out as "not applicable." Similarly, in the U.S. Virgin Islands, which has delegated

authority and issues a Territorial Pollution Discharge Elimination System (TPDES) GP, we have observed that very few

ESA consultations or technical assistance requests related to TPDES are actually received. In addition, because of the

smaller landmasses of Puerto Rico and the U.S. Virgin Islands, FWS recommends consideration of smaller annual

treatment areas for these two localities. 
 

Response 

The PGP only applies to those areas where EPA is the permitting authority. U.S. Virgin Islands is authorized to administer the

NPDES program and must meet the requirement of 40 CFR 123.25 but need not implement permit conditions that are identical to

the corresponding federal permit conditions. Regarding setting a smaller threshold values for Puerto Rico, considerable variation in

the availability of data and in the consistency of requirements across regions and states resulted in EPA relying heavily on its best

professional judgment in setting the annual treatment area thresholds. For this permit, EPA is using a standardized approach for the

entire country.  Based on information received during the course of this permit term, the agency may modify these thresholds in

future permits. 

 

EPA will oversee NPDES permittees to assess compliance with applicable requirements consistent with Agency initiatives and

programs for NPDES permittee oversight and enforcement.  Also, as with certain other EPA-issued general permits, the PGP

provides an opportunity for anyone to view NOIs prior to permit authorization and notify EPA when errors are noted within such

forms, such as improperly completed information on endangered species.  EPA will evaluate and respond to such claims as

appropriate. Also, refer to response to Comment ID 204.1.001.004.

 

 

Comment ID 608.1.001.024

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

Pacific Islands

 

In the State of Hawaii alone (not including Pacific Island territories) FWS has identified over 80 aquatic species

(vertebrate) introductions, most of which are environmentally detrimental to the survival of native stream species and a

variety of terrestrial and marine trust resources. Control of aquatic invasive species, as well as invasive terrestrial

species, in an island environment may result in intentional and/or incidental discharge of pesticides into streams, ponds,

wetlands, or the marine environment. FWS conservation uses of rodenticides applied aerially to terrestrial environments

are environmentally sensitive, complex, and of such a unique nature that coverage under the PGP would likely be

impractical. Furthermore, current Hawaii Department of Health restrictions and water quality standards on discharges of

chemicals to aquatic habitat already preclude authorizing much of the conservation work FWS undertakes that might

directly or incidentally impact waters of Hawaii. Because there is no current provision for direct or indirect application of

pesticides to aquatic resources for conservation or any other purposes, the draft PGP does not help to address this gap
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in the regulatory framework. 
 

Response 

EPA’s NPDES PGP does not apply to the State of Hawaii. See response to Comment ID 315.1.001.021.

 

 

Comment ID 655.1.001.004

Author Name: Wambeke Melvyn

Organization: Deaver Irrigation District,  Wyoming

Potential Coverage of Other Waters: Increased jurisdictional clarity would help others determine if their pesticides uses

warrant inclusion under this general NPDES permit. 
 

Response 

Please refer to the PGP Comment Response Waters of the United States Essay.

 

Comment ID 837.1.001.001

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

Idaho is one of six states subject to the Pesticide General Permit (PGP) because EPA has not delegated permit-issuing

authority to Idaho under National Pollutant Discharge Elimination System (NPDES).  The PGP will therefore significantly

affect Idahoans.   
 

Response 

The commenter is correct in that Idaho is one of the states subject to the NPDES PGP. EPA does not believe that there is a

significant burden associated with the PGP. See response to Comment ID 234.1.001.007 for a discussion of costs associated with

complying with the permit.

 

 

 

APP.4 - NOTICE OF INTENT FORM CONTENTS
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Comment ID 268.1.001.008

Author Name: Deschamps Timothy

Organization: Central Massachussetts Mosquito Control Project (CMMCP)

We feel an annual map or narrative description for a NOI will be sufficient to illustrate associated waters of the US for

permit coverage. 
 

Response 

EPA acknowledges commenter’s support for the NOI form.

 

Comment ID 281.1.001.008

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

A "for hire" aquatic applicator (operator) that knows he or she will exceed the annual treatment area threshold (20 acres

for aquatic weeds as proposed) in a calendar year is required to file a NOI.

 

To make this requirement more efficient for the "for hire" aquatic applicator, we suggest changing the options under III.

Operator Information as follows:

 

5.a. Use pattern (check one)

-Map of the state provided

-Map of the counties provided

 

5.b. Receiving Waters (check one): 

-Coverage requested for all waters with the state 

-Coverage requested for all waters within the counties listed above

 

If the Agency made these changes, it would be clear that one NOI must be submitted by the aquatic applicator in a

specific state and the annual report required under Section 7.0 would be utilized to provide the detailed information for

each treatment.

 
 

Response 

 

EPA agrees with commenter’s concerns about the need to clarify how areas of coverage are identified on the NOI form and has
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adjusted those requirements accordingly.  Additionally, for-hire applicators are no longer required to submit NOIs; rather, the

requirement to submit an NOI is exclusively for decision-makers.  

 

Comment ID 284.1.001.016

Author Name: Mountfort Tom

Organization: Denver Water

The requirement that the NOI contain a map or narrative description of the area and waters of the United States and the

pesticide use patterns for which the permit coverage is being requested for the duration of the permit may fail to

adequately capture the areas and associated waters ofthe United States. Because ofthe difficulty of determining

whether a water body constitutes waters of the United States and the extent to which water bodies may be affected by

the application of pesticides, operators may, in some instances, under-identify or over-identify areas affected by the

application of pesticides when submitting maps or narrative descriptions for which permit coverage is being requested. 
 

Response 

 

EPA disagrees with commenter's assertion that the NOI is structured so that operators may under-identify or over-identify waters of

the US.  The NOI is designed to provide multiple options for reporting where permit coverage is being requested, namely, the

geographical area (e.g., county of X) or a specific waterbody (e.g., Lake Z).  EPA expects that where operators know that they will

discharge to a named waterbody, they will report that on the NOI.  Where there is uncertainty about whether waterbodies are

jurisdictional waters of the US, EPA expects operators to merely identify the area where these waters exist (i.e., where treatment

may/will be conducted).

 

Comment ID 348.1.001.009

Author Name: Keller Alan

Organization: Illinois Environmental Protection Agency

On the NOI form USEPA has the operator providing a map and description of the location of pesticide application, but

does not require the operator to list all of the water bodies in that area. Not requiring the operator to identify the affected

water bodies puts the burden on the regulating agency. Teh water bodies should be identified on the NOI so the

regulating agency can ensure that none of the streams are impaired waters or Tier 3 waters.  This change puts the

burden on the operator instead of the regulating agency.   

 

USEPA should consider a section on the NOI form requiring the operator to check wheter any of the affected water

bodies are Tier 3 waters or have an existing pesticide impairment. This changes puts the burden on the operator

instead of the regulating agency.  
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Response 

Refer to response to Comment ID 284.1.001.016.  Also, EPA agrees with commenter about including in the NOI form information

regarding discharges to Tier 3 waters.  The final permit reflects that change, thus, even if an Operator identifies a large area for

coverage, they must still identify those Tier 3 waters to which they are requesting to discharge.  EPA disagrees with commenter that

NOIs should also identify impaired waters.  Operators either are not authorized to discharge to certain impaired waters (i.e., those

impaired for the active ingredient or degradate of that active ingredient of the pesticide being applied) for which an NOI is

inappropriate, or they are authorized to discharge to all other impaired waters (i.e., those impaired for other pollutants).  Therefore,

information regarding impaired waters in the application area will not provide information to the Agency on whether the respective

discharges should be authorized or not.  Based on the areas identified in the NOI, EPA can determine whether impaired waters exist

in that area for which the Agency would like to further evaluate whether additional controls are necessary or if coverage under an

alternate permit is more appropriate. 

 

Comment ID 355.1.001.010

Author Name: Lahti Terry

Organization: Minnesota Department of Natural Resources (MNDNR)

We applaud the inclusion of an evaluation of the potential impact on endangered and threatened species in Item 5.c. of

the required NOI form (Appendix D). However, the use of the phrase "distribution of map locations" is inadequate

without guidance or clarification. For example, most lay field guides include distribution maps of the species that they

cover, yet these distribution maps would be entirely inadequate in evaluating the potential impact of pesticide

application on species. We recommend that the NOI form or accompany guidance specify the information source that

must be used to determine the species potentially affected by an activity. The required information source could be

identified as the county distribution lists maintained by the USFWS (examples at http://www.

fws.gov/midwest/endangered/lists/cty_indx.html#minnesota) or the much more specific state natural heritage data

(Minnesota information at http://www.dnr.state.mn.us/eco/nhnrp/nhis.html). Other options (e.g., use of pesticide

labeling; referral to NatureServe.org; provision of this service by MPCA) could also be considered. 
 

Response 

 

EPA acknowledges commenter’s concerns with reliance on listed species distribution maps.  The Agency provides detailed

information on its website at www.epa.gov/npdes/pesticides for the areas of the United States covered under the PGP that require

additional protections for listed species.  

 

Comment ID 365.1.001.027

Author Name: De Yong Ron
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Organization: Montana Department of Agriculture

We encourage EPA to include an additional use pattern, 'other', which can be described by the operator. 
 

Response 

 

EPA disagrees with commenter.   The final PGP generally covers  the four use patterns identified in the 2006 EPA Final NPDES

Rule that was subsequently overturned by the Sixth Circuit.

 

Comment ID 378.1.001.011

Author Name: Dwinell Steven

Organization: Florida Department of Agriculture and Consumer Services

The sections of the NOI form that address endangered species will require operators to determine, under penalty of

law, whether their activities coincide with the distribution or critical habitat of any species designated by the USFWS as

threatened or endangered. This requirement will result in a large demand for such determinations by the USFWS for

operators. If the NOI thresholds or categories are adjusted to result in a relatively limited number of NOI filers, then the

Service will likely be able to address these demands for determinations. If the NOI thresholds are such that there are

many operators who are required to file, then the resource demands on the USFWS will be overwhelming.

 

The Agency should carefully consider the effects of these NOI form requirements on the capability of the USFWS to

provide these determinations in a timely manner. 
 

Response 

 

Refer to response to Comment ID 355.1.001.010.

 

Comment ID 378.1.001.019

Author Name: Dwinell Steven

Organization: Florida Department of Agriculture and Consumer Services

It is reasonable to allow operators to either identify specific waters or all waters in the area of coverage of the permit.

Either approach will provide the Agency with the information needed to determine the effect of the permit coverage.

This approach will also provide flexibility to operators to use the most cost effective means of collecting and reporting

this information. 
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Response 

EPA acknowledges commenter's support of permit approach.

 

Comment ID 379.1.001.035

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

Part of submitting an NOI has to involve identification of locations where an aquatic pesticide will be applied, either

shown on a map or described in text, along with when such application will occur.  For many practicable reasons

depending upon the type of pest control program involved, this could only be provided or indicated in the broadest of

terms, and has to be a way of doing business that EPA must realistically recognize and accommodate.  For example

regarding advance identification for locations in Delaware where and when mosquito control larvicides might be applied,

this might be described by the Mosquito Control Section in the following manner when filing a NOI:    

 

Mosquito control larvicides might be applied to any waters within the state with exception of the middle of fast moving

streams, whether waters of the U.S. or not, to occur wherever excessive or unacceptable concentrations of mosquito

larvae for species of concern might be found, and to occur anytime each year from mid-March through late October.  

 

In regard to application of mosquito control adulticides, the NOI identifications might be described by the Mosquito

Control Section in the following manner:  

 

Mosquito control adulticides might be applied anywhere within the state, including over or nearby waters whether

waters of the U.S. or not, to occur wherever excessive or unacceptable concentrations of adult mosquitoes for species

of concern might be encountered, and to occur anytime each year from early April into early November.   

 

Possibly trying or having to go beyond such broad-brushed descriptions within an NOI for the where or when of future

mosquitocide applications would simply be impracticable and unworkable to provide, and of very little meaningful value

for pesticide use monitoring or environmental protection.  In many cases we simply don't know far in advance for where

and when mosquitociding must be done, with decisions about where and when to larvicide based upon field

surveillance information often made only 12-36 hours in advance of our larviciding, and with decisions about where and

when to adulticide often made only 4-24 hours in advance based upon field surveillance information. This type of

advance indication for where or when mosquitociding might be done would stand in marked contrast to the possible

high degree of specificity for our reporting after spraying the where and when for our actual mosquitocide treatments

(see our comments relative to Section 7.0 - Recordkeeping and Annual Reporting).   [SEE COMMENT 379.001.055]

 

DFW's Wildlife Section shares the same concern regarding how extensive the documentation, surveillance and

monitoring of potential Phragmites control spraying sites could become under this permit. As mentioned previously,

anywhere from 150-200 spray sites (marsh tracts) could be treated per year, with the vast majority being on private

property. The Section does not know until July 1 each year how much money will be in our Phragmites control budget,
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and consequently we do not advertise the program to landowners until it's known how much state money can be cost-

shared. This leaves a short time to get landowners signed up before the spraying begins in early August. If individual

spray sites must be documented to the extent described in the draft general permit, the Section anticipates a reduction

in services to private landowners interested in this program.   

 

In regard to some concerns for how we might have to deal with federally-listed threatened or endangered (T&E) species

or their critical habitats under the Endangered Species Act that might have become part of the general NPDES permit,

such a broad-based indication for the where and when of mosquito control spraying might actually be a more protective

approach than our alternatively having to try to somehow whittle-down in advance the locations and times where

spraying might actually occur, in that we'll be considering about the largest universe of areas where possible pesticide

exposures for T&E species might occur.  In regard to any T&E species concerns, this would then be refined based upon

the known areas where T&E species or their critical habitats are locally located (e.g. via T&E species distribution maps),

which is another task that EPA's proposed general permit is asking somebody to undertake.

 
 

Response 

 

EPA agrees with comment that the NOI has to provide for identification of pest management locations in the broadest sense.  The

final permit reflects this approach.  Also, refer to response to Comment ID 355.1.001.010 and PGP Comment Response Endangered

Species Act Essay.

 

Comment ID 379.1.001.039

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

If it turns out that part of the information required to be submitted when filing an NOI might involve listing what types of

aquatic pesticide products will be used, then it's important procedurally that amendments to a NOI during a general

NPDES permit's 5-year life span are able to be quickly made without a lot of additional hassle.  This is because where

considerable volatility might exist for a NOI's contents stems from aquatic pesticide users not uncommonly changing

preferences from year-to-year for what pesticide products to use.      
 

Response 

With one exception, consistent with commenter's concerns, EPA is not requiring identification of pesticide products on the NOI.

EPA is requiring identification of pesticide products for those discharges to areas with NMFS Listed Resources of concern (i.e.,

endangered or threatened species or critical habitat of concern as identified at www.epa.gov/npdes/pesticides) for targeting Agency

oversight activities based on the types of pesticides used in these more sensitive areas.  EPA expects the application of pesticides to

waters of the United States with NMFS Listed Resources of concern to represent a small portion of the universe of Operators that

will be covered under the PGP.  The standard NOI requests basic information about the permittee and application(s), and EPA has
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developed an electronic NOI (eNOI) system to make it easy for permittees to submit and revise NOIs.  NOIs may be revised and

resubmitted as necessary to reflect any changes. Any discharges resulting from a Declared Pest Emergency Situation, including

those that overlap with NMFS Listed Resources of concern, can be performed prior to submission of an NOI as detailed in Part 1.2

of the final permit.

 

Comment ID 414.1.001.007

Author Name: Cunningham Frederick

Organization: Virginia Department of Environmental Quality (DEQ)

Operators Required to Submit a Notice oflntent (NOI). Operators must submit an NOIto EPA using the electronic Notice

of Intent (eNOl) system (accessible at www.epa.gov/npdes/..). EPA will immediately post on the Internet, at

www.epa.gov/npdes/.., all NOIs received. Late NOls will be accepted, but authorization to discharge will not be

retroactive . NOI submissions must be in accordance with the deadlines in Part 1.2.3

 

Comment: This responsibility is an onerous task for the delegated states. We do not have an electronic 'NOr system (or

the money to develop one), and have no additional staff to process the NOls, let alone post them on the internet.

Currently, VA cannot accept NOIs online. We are estimating receiving over 7,000 NOls. Can EPA allow the delegated

states permittees to register under the state permit on the EPA website? For example EPA could provide state links

which would take the permittees to the state NOI and allow the delegated state pesticide applicators to apply for the

state coverage, but through the EPA website. 
 

Response 

 

Nothing in the federal regulations precludes a state from adopting or enforcing requirements that are appropriate to address

discharges in their state.  In fact, the Clean Water Act is meant to serve as a baseline for state environmental protection.  The Clean

Water Act and corresponding NPDES regulations require that permits, at a minimum, include the requirements detailed in Part

122.44 (but not necessarily in the same way as in this permit).  States are free to incorporate additional or different requirements

that they feel are necessary to adequately protect water quality.  Similarly, how EPA and states interpret information from which

permit requirements are developed may differ. 
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Comment ID 420.1.001.002

Author Name: David James

Organization: St. Lucie County Mosquito Control District (SLCMCD)

It would be extremely helpful if draft templates were provided that covered in detail a permittable process that we could

follow and upon which we could base our application, instead of general permit descriptions and guidelines only; in

other words, can EPA prepare a draft NOI for a series of Mosquito Control applications that it finds acceptable for both

coastal communities and inland communities in various parts of the country, and identify which permits are needed for

what application? 
 

Response 

EPA disagrees with commenter's suggestion to develop a draft NOI on which communities can model their own NOIs.  The final

permit includes NOI instructions that coupled with the simple NOI form should provide enough clarity for Decision-makers to

complete this form.

 

Comment ID 423.1.001.008

Author Name: Hornby Jonathan

Organization: Lee County Mosquito Control District (LCMCD)

Page 31783, D. Key Permit Provisions for Which EPA Is Soliciting Comment; Notices of Intent

 

EPA is interested in feedback on whether this approach adequately captures the areas and associated waters of the

United States for which permit coverage is being requested.

 

LCMCD Comment This approach will capture all the areas and associated waters whether of the U.S. or not. The lack

of maps and ambiguity related to the definition of ‘Waters of the U.S.' will result in operators providing maps covering

the entire area because they will be unable to discern where the Waters of the U.S. end. 
 

Response 

 

Refer to response to Comment ID 284.1.001.016.

 

Comment ID 436-cp.001.009

Author Name: Lanza Alexi
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Organization: Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NDEP)

• NDEP believes that more clarification is needed on who needs to file Notice of Intents (NOIs), how many categories

and/or activities can be filed under one NOI, and how many entities could file under one NOI. 
 

Response 

 

EPA agrees with commenter's concern about how NOI are to be filed and has expanded its explanation in the permit and

accompanying fact sheet.  To be clear, only certain Decision-makers are required to submit NOIs.  Those NOIs can be filed for a

pest management area as large as an entire state and are to be filed individually by any Decision-maker meeting the requirement to

file an NOI.  

 

Comment ID 436.1.001.009

Author Name: Lanza Alexi

Organization: Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NDEP)

• NDEP believes that more clarification is needed on who needs to file Notice of Intents (NOIs), how many categories

and/or activities can be filed under one NOI, and how many entities could file under one NOI. 
 

Response 

 

Refer to response to Comment ID 436-cp.001.009.

 

Comment ID 439.1.001.007

Author Name: Ferguson Joseph

Organization: DeAngelo Brothers, Inc.

Additionally, it is unclear to DBI whether the proposed NPDES PGP contemplates that an applicator which performs

several applications in a particular state which individually or collectively exceed the acreage threshold must file one (1)

NOI for all applications which will occur in that state, or whether separate NOI's will be necessary depending upon the

"location of pesticide application." As DBI understood the concept of the general permit, one of its purposes was to

eliminate the need for an applicator to obtain separate permits for distinct applications. The sample NOI Form attached

to the NPDES PGP as Appendix "D", however, seems to contemplate that an applicator is required to  identify the

"location", including a map, of the pesticide application for the use pattern  covered by the NOI. At the very least, the

Form should make it clear that an applicator can file one (1) NOI to cover applications to waters throughout the state
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when those applications, individually or collectively, will exceed the acreage threshold.   
 

Response 

 

EPA agrees with the commenter about the need to clarify how NOIs are to be submitted and has modified the permit and fact sheet

accordingly.  Also, the commenter should note that the final permit does not require for-hire applicators to submit NOIs.  Rather,

only certain decision-makers are required to submit NOIs.  For-hire applicators are still required to comply with the permit;

however, these requirements are effective without for-hire applicators having to submit NOIs.

 

Comment ID 459.1.001.026

Author Name: Lieske Sean

Organization: Water Resources Division,  City of Aurora Water Department,  Aurora,  Colorado (CO)

With the use of GIS technology and other mapping programs, the development of a map is likely not at issue for most

large operators because these technologies make mapping relatively easy; however, the difficulty in determining

whether a water body constitutes waters of the United States and the extent to which water bodies may be affected by

the application of pesticides may cause operators to either under-identify or over-identify areas affected by the

application of pesticides. In addition, it could be more cumbersome for the smaller operators with less funding available

for these types of technologies. 
 

Response 

Refer to response to Comment ID 284.1.001.016.

 

Comment ID 464.1.001.016

Author Name: Markowski Daniel

Organization: Vector Disease Control,  Inc. (VDCI)

We find the Notice of Intent Form a relatively straight forward and easy to understand application. We especially like the

idea of being able to file the form electronically. 
 

Response 

EPA acknowledges commenters agreement with EPA's NOI approach.
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Comment ID 490.1.001.011

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

Annual Treatment Area Thresholds for the NOI 

 

A "for hire" aquatic applicator (operator) that knows he or she will exceed the annual treatment area threshold (20 acres

for aquatic weeds as proposed) in a calendar year is required to file a NOI. 

 

To make this requirement more efficient for the "for hire" aquatic applicator, we suggest changing the options under III.

Operator Information as follows: 

 

5.a. Use pattern (check one)

 

-Map of the state provided

 

-Map of the counties provided 

 

5.b. Receiving Waters (check one):

 

-Coverage requested for all waters with the state

 

-Coverage requested for all waters within the counties listed above 

 

If the Agency made these suggested changes (in bold), it would be clear that only one NO! must be submitted by the

aquatic applicator in a specific state and the annual report required under Section 7.0 would be utilized to provide the

detailed information for each treatment. 
 

Response 

Refer to response to Comment ID 281.1.001.008.

 

Comment ID 503.1.001.009

Author Name: Dulla Chuck

Organization: Vector Borne Disease Prevention,  Marion County (Indianapolis) Health Department (MCHD) Mosquito Control

If an NOI is required, it must contain either a map or narrative description of the area and the waters of the Us. and the

pesticide use patterns for which permit coverage is being requested for the duration of the permit. Operators can

identify specific waters or request coverage for all waters within the area for which they are requesting permit coverage.
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EPA is interested in feedback on whether this approach adequately captures the areas and associated waters of the

Us. for which permit coverage is being requested.

 

-MC will request coverage for all waters within our Pesticide Management Area, so the EPA's approach would

adequately capture information for all waters within Marion County, Indiana. We maintain detailed records, maps, and

descriptions of all known waters in Marion County, Indiana. 
 

Response 

EPA acknowledges commenters agreement with EPA's NOI approach.

 

Comment ID 506.1.001.023

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

The map or narrative description of the area and the waters of the United States and the pesticide use patterns for

which permit coverage is being requested are reasonable. Most operators will already have the maps and/or GPS

equipment available. 
 

Response 

EPA acknowledges commenters agreement with EPA's NOI approach.

 

Comment ID 573.1.001.005

Author Name: Myers John

Organization: Clean and Renewable Energy,  Tennessee Valley Authority (TVA)

c. Appendix D - Notice of Intent Form, Section III(5): TVAs interpretation is that TVA would submit a map with treatment

locations within a reservoir and then request coverage under Section III(5b). TVA believes it would be advantageous to

be able to group treatment sites in an NOI. TVA also requests to have the flexibility to modify the NOI in the event that

additional sites need to be added within a reservoir after submission of the initial NOI. 
 

Response 

EPA agrees with commenter's ideas about the NOI and has (1) clarified in the final permit that treatment sites can be grouped in an

NOI and (2) clarified the ability to modify the NOI to add sites after submission of the initial NOI.
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Comment ID 597.1.001.015

Author Name: Markowski Daniel

Organization: Vector Disease Control, Inc. (VDCI)

We find the Notice of Intent Form a relatively straight forward and easy to understand application. We especially like the

idea of being able to file the form electronically. 
 

Response 

Refer to response to Comment ID 464.1.001.016.

 

Comment ID 619.1.001.019

Author Name: Pafko Frank

Organization: Minnesota Department of Transportation (MnDOT)

The proposed NOI form is confusing.  	

 

a. The form references completing the NOI for each establishment. Although this term is defined on page 33 of the draft

PGP, the term is not included anywhere within the draft general permit itself. This term, and application thereof, should

be removed or better integrated into the permit.  	

 

b.The form requires associating a 6-digit NAICS code for primary industrial activity for each establishment. This is very

difficult for state DOT's and would preclude such an agency from completing that portion of the NOI. This should be

removed.  	

 

c.Many of the pesticide applications performed by Mn/DOT are citizen or County Agricultural Weed Inspector complaint-

driven by the Statewide Noxious Weed Law found under Minnesota Statues 18.76 to 18.91. It is not always possible for

us to identify all locations of pesticide applications within an NOI. This should be acknowledged within the PGP, so it is

not perceived as a penalty or violation.  
 

Response 

EPA agrees with commenter's concern about use of the term establishment in the permit and has revised the NOI to remove this

term.  Rather, the NOI will be based on potential treatment areas, a term that is used throughout the permit to identify those areas

where pesticides are or may be applied for which permit coverage is being requested.

 

EPA agrees with commenter's concern about use of NAICS codes in the permit for government agencies.  As such, EPA is revising

the permit to limit NAICS code reporting only to non-governmental entities.  Governmental entities requesting coverage under the
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permit will only be required to identify whether they are a Federal, state, or local government.

 

Also, EPA agrees with commenter about difficulties associated with identifying all locations within an NOI and thus, has structured

the NOI to allow for identification of large potential treatment areas where pesticide application will or may occur.  The permit also

clarifies that if pesticide application is necessary outside of these areas, operators can submit updated NOIs to include these

additional areas for permit coverage.

 

Comment ID 622.1.001.021

Author Name: Semanko Norman

Organization: Idaho Water Users Association (IWUA)

Appendix D: Notice of Intent Form. 

 

Under "Receiving Waters" (lU.5.b), the term "all waters" should be changed to "all waters of the U.S." or "all navigable

waters" for each of the three boxes to be checked by the operator. Coverage is only required for such jurisdictional

waters, not for "all waters".   
 

Response 

EPA agrees with commenter and has clarified NOI to specify "waters of the U.S." rather than merely "waters."

 

Comment ID 652.1.001.007

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.

Second, the Notice of Intent should provide greater transparency as to an operator's intended discharges. 
 

Response 

EPA believes the NOI as revised provides adequate transparency of an Operator's intended discharge.  NOIs, as designed, identify

the planned pesticide uses and where those applications may occur.  EPA does not believe obtaining specific details about pesticide

applications, in advance of the actual application will provide meaningful information on which to comment and may in fact cause

undue delays in pest control that may result in the need for higher levels of pesticide to be used.  Also, EPA does not expect

Decision-makers to know exactly where they will have to treat for pests, for which pests specifically, and which pesticides they will

use.  EPA expects these Operators to comply with the terms of the permit when performing such operations and the Agency will

obtain data in annual reports that will identify more specifically where pesticides are applied, which pesticides were used, and for

what pests. That information can be requested by the public.
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Comment ID 652.1.001.016

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.

II. Notice of Intent

 

The PGP requires an operator to file a Notice of Intent ("NOI") where pesticide applications exceed certain area

application thresholds. PGP § 1.2.1. The NOI must include information identifying the receiving water body, and the

generic type of pests targeted. See PGP App. D. However, the PGP does not require disclosure in the NOI of the

particular pesticides to be used, and the specific pests targeted in an application. As a result, authorization under the

NOI is too broad. The PGP should be amended to require disclosure in the NOI of the pesticides intended to be used to

combat specified pests in order to be authorized under the PGP. The NOI should also be amended if the permittee

changes the pesticide it uses, or the pests it is targeting. Finally, the NOI should disclose the water quality standard of

affected water bodies and whether any of the waters are impaired by pesticides, and if so, it should identify the

pesticide of concern. See infra part III.

 

These recommended changes to the NOI will provide transparency to a reviewing agency and the public. The NOI on

its face would then provide a complete "what, where and why" description of the intended discharges, thereby

streamlining informed review. However, it should be explicit that disclosure in the NOI of an intended application, which

may or may not be in compliance with FIFRA, does not in and of itself authorize the application; the permit conditions

must also be satisfied. See supra part I. 
 

Response 

 

Refer to response to Comment ID 652.1.001.007.  Also, EPA disagrees that the NOI should include applicable water quality

standards of affected waterbodies and whether such waters are impaired by pesticides.  That information is readily available to the

public from EPA and state online databases and as such, is information that EPA does not believe is necessary to duplicate in NOI

submissions.

 

Comment ID 657.1.001.014

Author Name: Beckett Jordan

Organization: Klamath Siskiyou Wildlands Center/Rogue Riverkeeper

The NOIs require operator info, location of application, and specific protections. The NOIs also need to include what

pesticides are being applied to which waterbodies. Include this in the final PGP permit. Always err on the side of

transparency. 
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Response 

Refer to response to Comment ID 652.1.001.016.

 

Comment ID 657.1.001.027

Author Name: Beckett Jordan

Organization: Klamath Siskiyou Wildlands Center/Rogue Riverkeeper

Risk Assessment 

 

The PGP permit should incorporate risk assessments into NOIs and annual reporting requirements. Reject NOIs based

on risks of pesticide use as well as risks to causing waterways to be impaired based on toxicology data. 

 

When evaluating risks from the use of pesticides proposed in a NEPA planning document, reliance on U.S. EPA's

pesticide registration process as the sole demonstration of safety is insufficient. The Forest Service and Bureau of Land

Management were involved in court cases in the early 1980's that specifically addressed this question (principally Save

Our Ecosystems v. Clark, 747 F.2d 1240, 1248 (9th Circuit, 1984) and Southern Oregon Citizens v. Clark, 720 F. 2d

1475, 1480 (9th Cir. 1983)). These court decisions and others affirmed that although the Forest Service can use U.S.

EPA toxicology data, it is still required to do an independent assessment of the safety of pesticides rather than relying

on FIFRA registration alone. The Courts have also found that FIFRA does not require the same examination of impacts

that the Forest Service is required to undertake under NEPA. Further, Forest Service assessments consider data

collected from both published scientific literature and data submitted to U.S. EPA to support FIFRA product registration,

whereas U.S. EPA utilizes the latter data only. The U.S. EPA also considers many forestry pesticide uses to be minor.

Thus, the project specific application rates, spectrum of target and non-target organisms, and specialized exposure

scenarios evaluated by the Forest Service are frequently not evaluated by U.S. EPA in its generalized registration

assessments. 

 

http://www.fs.fed.us/foresthealth/pesticide/risk.shtml. The EPA PGP relies on the pesticide registration process and

submission of NOIs as though that were sufficient to deal with pesticide risks and safety. In the NOI approval process,

scientific literature should be incorporated in determining which pesticides are approved for use and at what quantities

in waterbodies. This should be an ongoing process of reviewing risks of pesticide use in waterway, and used as a basis

for revocation and rejecting permits that put waterways and watersheds above a set risk level. 
 

Response 

EPA disagrees with commenter's approach to incorporate risk assessments into NOIs and annual reporting. 

 

In general, EPA expects that compliance with the conditions in the PGP (e.g., the technology-based limitations, corrective actions,

etc.) will result in discharges that are controlled as necessary to meet applicable water quality standards (i.e., meet the
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environmental standard established in the NPDES program) based on the cumulative effect of several factors, the most important of

which are described below:

 

(1)  Under FIFRA, EPA evaluates risk associated with pesticides and mitigates unreasonable ecological risk.  Compliance with

FIFRA is assumed.

(2)  EPA evaluated national–scale ambient monitoring data, as well as the frequency of the identification of specific pesticides as

the cause of water impairments, to assess whether pesticide residues are currently present in waters at levels that would exceed

water quality standards. The monitoring data, although limited in scope, show that, in most samples, most pesticides were below

ambient water quality criteria or benchmarks developed by EPA’s Office of Pesticide Programs (OPP).  For this assessment,

ambient water quality criteria were available for 7 of the 83 analytes and one or more OPP benchmarks were available for 60 of the

83 analytes.  For the small number of pesticides found in monitoring data to be present above such benchmarks, the evaluation, as

summarized in Appendices B and C of this fact sheet, also documents risk mitigation actions taken by EPA (such as cancellation of

pesticide uses) that EPA expects have reduced the levels of those pesticides in water.  

(3)  Technology-based effluent limitations in the PGP provide further protections beyond compliance with existing FIFRA

requirements. 

 

Finally, EPA's issuance of the permit does not trigger the need for NEPA review, thus, commenter's concern that EPA's registration

process is inadequate for NEPA review is irrelevant to the determination of the level of review necessary for eligibility under this

permit.

 

Comment ID 690.1.001.009

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

Under the NOIform, section III.5.c., it is unreasonable to expect the operator to determine where the protected species

or critical habitat is located. There needs to be a reference on the label as to where to find specific information on the

species or habitats. Thus, this section needs to be removed.from the NOI Form. 
 

Response 

Refer to response to Comment ID 355.1.001.010.

 

Comment ID 690.1.001.018

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

Is it appropriate to allow operators the option of identifying specific waters for discharges or requesting coverage for all
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waters within a general area.

 

It is more appropriate to say all waters within a general area because a commercial applicator is not going to know

every water body that will be treated in the 5 year period. Without this approach. an amended NOI would be required

many times for some ofthe applicators. 
 

Response 

Refer to response to Comment ID 378.1.001.019.

 

Comment ID 693.001.006

Author Name: Caton William

Organization: FLORIDA FISH AND WILDLIFE CONSERVATION COMMISSION

It is reasonable that operators can identify geographic regions in which they may apply pesticides within the next year

but not specific water bodies. They may be able to include an estimate of the plant acreages that may be controlled

along with control methods from historical information if they have been undertaking these types of activities in previous

years. The only time that specific location information could be provided is after the activities have been completed.

From experience in Florida, plant growth, and therefore problems and required management are closely tied to weather

conditions which are not predictable. Therefore, management plans that must be developed to cover anticipated

activities for up to one year in advance are subject to modification and must be general in nature while post-application

reports can contain more specific information. Further, the basic premise of early detection and rapid response (EDRR)

is to immediately take action to eradicate or contain a newly discovered invasive species. It is impossible to predict

where new infestations of invasive aquatic plants may be found in the state. Any delay in management may allow an

invasive plant to establish and ultimately require more herbicide applications at the site of the initial infestation and in

waters to which it may ultimately spread. Records can be retained for specific waters in which pesticides are applied on

a routine basis or after urgent or emergency applications in the case of EDRR. 
 

Response 

EPA acknowledges commenter’s support for the PGP approach.

 

Comment ID 734.001.009

Author Name: Sweeney Susan

Organization: PLM Lake and Land Management Corporation

SPECIFIC QUESTIONS REGARDING THE DRAFT PGP Many sections of the draft refer to or ask for the name of the

applicator. Does ethe applicator refer to the application company or the individual applicator (employee of the
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application company)? Example: Section 7.2 f Are the acreage thresholds referred to in Table One of Section 2 accrued

by our entire company, or by the state in which we are performing the applications? 
 

Response 

EPA removed the requirement for applicators to submit NOIs .  However, to be clear, when asking for the name of the applicator or

the name of the decision-maker, EPA is seeking the name of the organization/entity, not the name of the individual.  Where EPA is

seeking the name of a specific individual, such as for the Pesticide Discharge Management Plan Team, EPA asks for the "person" or

"persons" responsible.

 

Comment ID 837.1.001.013

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

EPA's proposed Notice of Intent (NOI) to discharge pesticides is inadequate because it will have too little information,

and will not adequately inform the public of the proposed pesticide application. Under the draft PGP NOI, an operator is

not even required to identify the operator's proposed application practices. While the draft PGP would require operators

to maintain a Pesticide Discharge Management Plan (PDMP) that details information on pesticide type and application

strategy, the PDMP is not readily available to the public.  The NOI should serve as notice to both EPA and the broader

public when operators plan to discharge potentially dangerous pesticides to the Nation's waters, and what pesticides

are being considered for discharge. And, even though those pesticides may be regulated under FIFRA, that statute

does not serve to specifically protect the Nation's waters.  It would not be onerous for an operator to simply include

information about the type and amount of pesticide they intend to apply.  
 

Response 

 

Refer to response to Comment ID 652.1.001.016.

 

APP.5 - NOTICE OF TERMINATION FORM CONTENTS

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
 

APP.6 - ENDANGERED SPECIES PROCEDURES AND REQUIREMENTS

[APP. 6 OMITTED IN DRAFT PERMIT.  PERMIT SEC. 1.6 INDICATES

PROCEDURES ARE BEING CONSIDERED (SEE FACT SHEET III.10.F).
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ALSO IS A REQUEST FOR COMMENT TOPIC IN FRN (75 FR 31782-

31784)]
Comment ID 171.001.002

Author Name: David James

Organization: St. Lucie County Mosquito Control & Coastal Management Services

We do not wish to have to use outside NPDES permitting professionals, but we do not have the expertise to address

Endangered and Threatened species implications where there is no actual data available showing impacts; does EPA

have such data, and if so, can the permit process include this specific information, as well as, access to individual

permit reviewers with such expertise for specific areas of the country 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

Comment ID 187.001.001

Author Name: Cochran Thomas

Organization: Lake Road Partners L.P.

(1) What effect will your regulations have on various protected species? 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

Comment ID 258.1.001.009

Author Name: McLaurin Allen

Organization: Southern Cotton Growers Inc.

The EPA should state that compliance with the FIFRA label should be sufficient to meet Endangered Species Act

requirements for listed species and critical habitats. 
 

Response 
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Please refer to PGP Comment Response Endangered Species Act Essay.

 

Comment ID 266-cp.001.010

Author Name: Respess Gary

Organization: North Carolina Cotton Producers Association, Inc.

Compliance with the FIFRA label should be sufficient to meet Endangered Species Act requirements for listed species

and critical habitats. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

Comment ID 267.1.001.007

Author Name: Carlson Douglas

Organization: Indian River Mosquito Control District

Until such time as the U.S. Fish and Wildlife Service and National Marine Fisheries Service provide input on this topic

there remains a huge gap in the PGP which, unless handled properly, could be problematic for mosquito control

programs. When developed, it must be in a practicable framework with an eye toward the future. In an effort to

ascertain the true cost vs. benefit to the public health and welfare of any ESA action, establishing the economic impact

of the Services' decision is very important. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

Comment ID 275.1.001.009

Author Name: Lopez Jaclyn

Organization: Center for Biological Diversity

Even when used at or below allowable levels, pesticides can cause serious harm, especially to endangered and

threatened species. Furthermore, studies demonstrate that previously unconsidered pathways and interactions can

heavily influence, and significantly intensify, the adverse effects of pesticides. For instance, mixtures, sub-lethal effects,

drift, degradates, lag effects, endocrine disruption, and multiple stressors, must be properly analyzed and addressed,
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otherwise threatened and endangered species will not receive the protections required under the ESA.

 

EPA has indicated it is currently undergoing consultation with FWS and NMFS regarding the proposed CWA permit, but

did not provide specific information on the matter. Therefore, we cannot offer substantive comments specific to the

general permit at this time. However, where appropriate, EPA must conform its pesticide actions, including the terms of

the NPDES permit, to a biological opinion issued by the FWS or NMFS following formal consultation,[FN 100] and must

fully comply with any reasonable and prudent alternatives and measures set forth in such biological opinion. In its

consultation, EPA must take into account that pesticides are just one of the many harms that threaten the survival of

endangered and threatened species. We also recommend that the EPA offer protections for Candidate species,

sensitive species, species of concern, and species identified as impaired at the state-level. This proactive protection

could help prevent the need of the FWS/NMFS to eventually list these additional species under the ESA.

 

[FN 100] As already described in the background section, the consultation obligations of the ESA apply to the EPA's

registration of pesticides under FIFRA, and to EPA's continuing authority over pesticide regulation. Wash. Toxics

Coalition v. EPA, 413 F.3d at 1032 ("We agree with the Eighth Circuit that even though EPA registers pesticides

under FIFRA, it must also comply with the ESA when threatened or endangered species are affected."); Id. at 1033

("EPA retains ongoing discretion to register pesticides, alter pesticide registrations, and cancel pesticide

registrations. Because EPA has continuing authority over pesticide regulation, it has a continuing obligation to

follow the requirements of the ESA."). 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

Comment ID 279.1.001.005

Author Name: Ferenc Susan

Organization: Chemical Producers & Distributors Association

EPA has concluded that issuance of the PGP is subject to requirements of the Endangered Species Act "(ESA")[FN15],

and has initiated a section 7 consultation with the U.S. Fish & Wildlife Service and National Marine Fisheries Service

("Services").[FN16] The consultation has not been completed, and the Agency has inserted a placeholder in the PGP.

CPDA has several significant concerns about EPA's use of this placeholder during the public comment process. First,

EPA states that the consultation "may result in addition of conditions to further protect listed species and habitat, but

also those species proposed, but not yet listed as endangered or threatened, or habitat proposed, but not yet listed as

designated critical habitat."[FN17] Such designations often change dramatically during the process of going from

proposed to designated, and are often changed by court challenges. Second, based on its economic analysis, EPA

concludes that the economic impact on covered entities, including small businesses, to be minimal.[FN18] However, we

are concerned that potentially severe and costly ESA restrictions will find their way into the NPDES permit prior to

finalization. If this occurs, CPDA believes that EPA must repeat its economic analysis and then re-propose for public

comment the permit in which those ESA restrictions occur. Third, the final PGP may well end up containing other

additional burdensome and contentious requirements, and we believe the there is a reasonable chance that the
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consultation will not be completed by the April 9, 2011 effective date of the PGP. In addition, we are concerned that

many final state PGPs will not be available by this deadline, and that some operators making legal pesticide

applications on April 8th would be unfairly forced to violate the CWA by making the same applications a day later in

order to protect their crops. Therefore, we urge EPA to expedite state PGP review and to seek a commitment from the

Court for a further extension should it appear in early 2011 that the April 9th deadline will not be met.

 

 

[FN15] 16 U.S.C. §1531 et seq.; ESA §§ 1-18.

[FN16] Fact Sheet, part III.10.F.

[FN17] Fact Sheet, p. 103.

[FN18] 75 Fed. Reg. 31755, 31784 (June 4, 2010). 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

Comment ID 281.1.001.011

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

A 'for hire" aquatic applicator will not be able to forecast the location of future aquatic treatments much less whether the

location is "Federally-Designated Critical Habitat" for some endangered species at the beginning of the year.  Much of

the Endangered Species Act activity is driven by litigation and is clearly beyond the control of the applicator.  Aquatic

pesticides have been registered by the EPA for use in U.S. waters and should not harm endangered or threatened

species.  However, the cutting bar of a mechanical harvester will harm any species the cutting bar encounters, its use

will not be curtailed by this permit.  The information on critical habitat, if needed, should be collected in the annual

report.  
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

Comment ID 281.1.001.013

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

The EPA has inserted a placeholder in the proposed NPDES PGP for Endangered Species Procedures, the Agency is

working with the services to identify additional permit conditions to reduce the risks to listed species and critical habitat
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from actions under this permit.  The addition of additional permit conditions to protect endangered species or critical

habitat without affording the regulated community the opportunity to comment would be a violation of the Administrative

Procedures Act.

 

We believe the Agency will have to reissue the draft NPDES PGP with the Endangered Species Procedures for another

round of public notice and comment.  This will make it extremely difficult for the Agency to meet the aggressive timeline

for issuing the final NPDES PGP by the end of this calendar year.

 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

Comment ID 287.1.001.009

Author Name: Spell, Jr. Lester

Organization: Mississippi Department of Agriculture and Commerce

Also, if significant changes to this draft permit are made, whether adding additional requirements as a result of the

Endangered Species Act consultation or by adding other uses to the permit (especially agriculture-related or terrestrial

uses) it is imperative that EPA allow further public input on those changes by the impacted stakeholders.  
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

Comment ID 290.1.001.014

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue: Appropriate measures to protect endangered and threatened species, including the possible measures

discussed in the draft Permit Fact Sheet.

 

Comment: If a listed aquatic species is found in only a small portion of the entire treatment area as defined in the PGP,

is required mitigation based upon the entire treatment area as defined in the PGP or only the small bit occupied by the

listed species? Since this is a CWA issue, does a listed terrestrial species even get considered or is it solely aquatics?

A further concern is what happens if a consultation is not completed by scheduled permit issuance deadline? The

Agency can't legally take federal action in issuing a permit while positing a condition that if additional mitigation

measures are needed, they will be subsequently added. In the absence of a permit in this situation, the operator would
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be forced to forego treatment.

 

ESA § 7 consultation implications that may significantly impact requirements set forth in the PGP are not fully defined. If

they involve new requirements (and their attendant costs) not addressed in the PGP or in EPA's economic analysis, will

there be a new economic analysis and review/comment period prior to full promulgation?

 

Recommendation: The Agency should perform a new economic analysis based upon costs to entities as products of

consultation. This analysis should be available for public comment. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

Comment ID 301.1.001.003

Author Name: Pinel Renee

Organization: Western Plant Health Association (WPHA)

The draft regulations has only a placeholder for the potential severe NPDES permit restrictions that the ongoing

consultation with the Services could produce. EPA's economic analysis is based on no such current ESA restrictions.

However, we know from the extremely stringent requirements for buffers around all Pacific Northwest waters that both

Services' requirements and the economic consequences can be severe. If the Services add significant restrictions to

the permit prior to its finalization, EPA should conduct a new economic analysis and then re-propose for public

comment the permit in which those ESA restriction occur. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

Comment ID 307.1.001.010

Author Name: Lange Mark

Organization: National Cotton Council (NCC)

EPA has stated that it believes the PGP may affect federally listed species and is currently in consultations with the

U.S. Fish & Wildlife Service and the National Marine Fisheries Service as required under Section 7 of the Endangered

Species Act (ESA). In the Fact Sheet associated with the PGP, the Agency describes the "suite of product chemistry,

residue chemistry, toxicity, environmental fate, and ecotoxicity studies" required to support a pesticide registration.

These studies include ecological risk assessments and aquatic impacts. EPA also uses mitigation measures to account

for uncertainties in the risk assessments. 
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NCC strongly urges EPA to defend its own science in this matter. Compliance with the FIFRA label should be sufficient

to meet ESA requirements for listed species and critical habitats. If the Agency fails to stand up for its own scientific

determinations, then, based on past experiences with the Biological Opinions of the Services, additional excessive and

costly restrictions will be included in the PGP. If such further restrictions are included in the final permit, EPA should

recalculate its economic analysis and re-propose the permit for public comment. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

Comment ID 311.1.001.017

Author Name: Van Wychen Lee

Organization: Weed Science Society of America (WSSA)

Endangered Species Considerations -- EPA intends the PGP to provide protections for species listed as endangered,

threatened, and species proposed to be listed as endangered or threatened; as well as both critical habitat and

proposed critical habitat. We recognize that the same effluent limitations that would protect listed species and habitat

would also provide protection for proposed species and habitat, but are concerned that EPA (or the Services) may

incorporate additional limitations specifically for those species and habitat "proposed" to be listed.  Species and critical

habitat designations often change dramatically during the process of going from proposal to designation, and are often

changed by court challenges.  EPA's current ESA placeholder provisions provide little information on how the final PGP

requirements might vary from the proposal.  It is also unclear when EPA will conclude these consultations and how or

when EPA might include any additional effluent limitations or other permit terms referred to in this notice.

 

In its economic analysis, EPA expects "the economic impact on covered entities, including small businesses, to be

minimal" (75 Fed Reg 107, 31784 June 4, 2010).  Past experiences with Services' pesticide consultations and biological

opinions, however, lead us to disagree with EPA's assumption. To the extent that the inclusion of those additional terms

reflects any interpretation by the Agency of the Services recommendations or otherwise incorporates any element of

independent decision making by EPA, the CWA and the NPDES permitting regulations require EPA to incorporate

those changes only after separate public notice and comment. This requirement is not obviated by the by the record's

inclusion in the draft fact sheet (p. 104) of "potential provisions" for consideration by the commenting public, as those

provisions do not constitute a proposal of the kind that gives the public adequate notice of EPA's intentions or upon

which it is appropriate to request public comment.  

 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.
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Comment ID 314.1.001.007

Author Name: Keeling John

Organization: National Potato Council (NPC)

The proposed permit could require modification to reflect the agreement on the roles and requirements for consultations

between EPA, the U.S. Fish and Wildlife Service and the National Marine Fisheries Service (Services). If, as a result of

establishing a workable Endangered Species Act consultation process modifications to the PGP are necessary, the

April 8, 2011, court ordered deadline should be extended. EPA should immediately discuss this contingency with the

court. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

Comment ID 323.001.005

Author Name: Mizak Lorraine

Organization: Great Blue Inc.

In the state of NJ each site is permitted as an individual location with an assigned site number and permit num ber. Our

permits limit the number of applications we are allowed to conduct, waiting periods between applications and specific

limitations on outflow based on the type of product that is applied and reduced rates of application if the water body

flows into a stream that supports trout In the Pinelands area of our state applications are not permitted to waterbodies

that contain endangered or threatened species of plants or animals that may be impacted by such application. 
 

Response 

EPA appreciates information submitted by the commenter regarding how discharges to waterbodies with listed species are regulated

in the State of NJ.

 

Comment ID 330.1.001.016

Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)

EPA registered aquatic herbicides should not cause harm to endangered or threatened species. In areas where listed

species may be of concern, USFWS is available to provide proper guidance to the County. No further actions need to

be taken. 
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Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 330.1.001.029

Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)

With regard to the proposed effluent limitations to protect listed species and critical habitat cited on page 104 of the tact

sheet; we propose to instead inciude language that encourages or requires the development of cooperative

management plans for each water body, similar to those already in place in many locations. In Florida, the Florida Fish

and Wildlife Conservation Commission is the lead age ncy for invasive plant control operations, and works with

individual cooperators to draft an annual plan for each water body. We believe this approach is far more likely to

achieve the goals desired by the EPA. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 331.1.001.015

Author Name: Rauscher Kenneth

Organization: Michigan Department of Agriculture (MDA)

Compliance with any Pre-Existing ESA Actions 

 

References to compliance with pre-existing Endangered Species Act (ESA) conditions/requirements should include

reference to FIFRA pesticide labeling designed to protect endangered species. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.
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Comment ID 344.1.001.007

Author Name: Kennedy Keith

Organization: Wyoming Crop Improvement Association (WCIA)

c. Permit Requirements from the Services After Endangered Species Act (ESA) § 7 Consultation: EPA stated it

"…believes the issuance of the PGP may affect listed species and is thus subject to the ESA section 7(a)(2)

consultation requirements," [FN 23] and such consultations with the US Fish & Wildlife Service and National Marine

Fisheries Service ("Services") are underway. It's our belief that compliance with the FIFRA label would ensure a "not

likely to affect" determination; the same registration process that EPA described as justification for not including a

numeric technologybased effluent limitation will produce FIFRA label requirements that are sufficiently stringent to

protect listed species. Having undertaken the consultation, EPA may not have it completed by the April 9, 2011

deadline established by the Court for permit implementation. EPA expects the permit to provide protections for species

listed as endangered, threatened, or even proposed to be listed as endangered or threatened. EPA also expects the

permit to protect both critical habitat and proposed critical habitat. Critical habitat designations often change

dramatically during the process of going from proposed to designated, and are often changed by court challenges.

EPA's current ESA placeholder provisions raise many questions, and provide little information on how requirements

would be met. In its economic analysis, EPA concluded that "the economic impact on covered entities, including small

businesses, to be minimal." [FN 24] Based on past experiences with Services' pesticide consultations and biological

opinions, we fully expect potentially severe and costly additional restrictions will find their way into the NPDES permit

prior to finalization. If so, EPA must repeat its economic analysis and then repropose for public comment the permit in

which those ESA restrictions occur. If EPA decides to retain a section on threatened and endangered species, then

"Bulletins Live" (http://www.epa.gov/espp/bulletins.htm) via EPA already covers this section as a result of over a decade

of discussion between EPA and FWS. Pesticide labels currently address ES issues, therefore imposing additional

conditions in the PGP is redundant and unnecessary. 

 

[FN 23] PGP Fact Sheet pp. 102103

 

[FN 24] 75 Fed Reg 107, 31784 June 4, 2010 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 355.1.001.009

Author Name: Lahti Terry

Organization: Minnesota Department of Natural Resources (MNDNR)

Comment regarding ESA requirements: Because the endangered species and critical habitat considerations included in
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the proposal are triggered by the consultation requirements of Section 7 of the federal ESA, it is understandable that the

proposal limits these considerations to evaluating potential impacts on federally listed plants and animals. However,

given that implementation of the proposed policy will be delegated to the MPCA, there may be reasonable basis to

extend evaluation and avoidance of the potential impacts to state-listed plants and animals. As advocates for the

conservation of state-listed species, it is certainly appropriate for us to encourage the inclusion of the avoidance and

minimization of impacts on state-listed species in the implementation of this policy. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 356.1.001.001

Author Name: Unknown Unknown

Organization: Lee County Mosquito Control District (LCMCD)

Page 31781, C. Summary of Permit Terms and Requirements; Threatened and Endangered Species and Critical

Habitat

 

EPA requests comment on appropriate measures to protect endangered and threatened species, including the possible

measures discussed in Part III.10F of the draft Permit Fact Sheet.

 

LCMCD Comment Identification of protected species and their habitat within areas for which the operator is seeking

permit coverage is not necessary for mosquito control practices considering the favorable 30 year history in the

coexistence of protected species and mosquito control. Mosquito control practices do not pose a threat to protected

species when FIFRA regulations are followed. Mosquito control provides benefits to those species that serve as a blood

source by reducing heavy mosquito populations which can decrease a species' fitness and reproduction through

increased stress, increased energy demands from annoyance, relocation and mosquito borne disease. Discerning the

location and possible habitat for all protected species within the permit area for most NOI operators would be

insurmountable. These operators cover extensive acreages which are likely interlaced with habitat associated with

protected species. Mosquito larvicide activities often cover wetlands from which adult mosquitoes will migrate and

invade populated areas in search of blood meals. These as well as cosmopolitan wetlands are often visited by

protected aquatic fowl. Aerial mosquito adulticide activities are designed to cover large acreages and cannot be turned

on and off for small interlacing habitats.

 

There would be an extreme economic burden placed on NOI mosquito control operators related to the identification and

survey of endangered species and their habitats.

 

The reporting of adverse affects to the Service in addition to EPA is entirely acceptable. Adverse effects are a very rare

event. 
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Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 359.1.001.019

Author Name: Ricci E.

Organization: Mass Audubon

Conditions in the final permit covering the use of pesticides in areas with federally-listed threatened and endangered

species designated critical habitat should also provide for rapid and effective response to invasive species. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay

 

 

Comment ID 361.1.001.006

Author Name: Brill Jan

Organization: Bayer CropScience

EPA has concluded "…the issuance of the PGP may affect listed species and is thus subject to the ESA section 7(a)(2)

consultation requirements," and has undertaken consultations with the US Fish & Wildlife Service and National Marine

Fisheries Service ("Services").

 

EPA intends the PGP to provide protections for species listed as endangered, threatened, and species proposed to be

listed as endangered or threatened; as well as both critical habitat and proposed critical habitat. We recognize that the

PGP controls that protect listed species and habitat would also provide protection for proposed species and habitat, but

are concerned that EPA (or the Services) not incorporate additional limitations specifically for them. Species and critical

habitat designations often change dramatically during the process of going from proposal to designation, and are often

changed by court challenges. Therefore it is not appropriate nor feasible to introduce the concept of proposed species

and proposed critical habitat into PGP system.

 

The PGP states that "if an operator is required to file an NOI to be eligible for coverage, the operator must provide

information in the NOI relating to the possibility that the pesticide activities covered by the permit will overlap with the

distribution of listed species or critical habitat. If such overlap is expected and the pesticide activities have not been the

subject of consideration by the appropriate Service under ESA sections 7 or 10, the operator must identify the species

and habitat within the areas for which the operator is seeking permit coverage." It is not clear if the EPA intends this to
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mean species in the aquatic habitats or in the "near water" habitats. Additionally, EPA has not specified how the

operator would have knowledge of such information, and whether databases would be made available to allow such a

determination. Without the available information, it is not reasonable to assume this requirement can be met. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 361.1.001.008

Author Name: Brill Jan

Organization: Bayer CropScience

The Draft PGP includes the following notice: "[EPA may include additional effluent limitations and/or recommendations

specific to protection of federally listed threatened and endangered species and federally-designated critical habitat

based on ongoing consultation with FWS and NMFS.]" EPA's current ESA placeholder provisions provide little

information on how the final PGP requirements might vary from the proposal. It is also unclear when EPA will conclude

these consultations and how or when EPA might include any additional effluent limitations or other permit terms referred

to in this notice. In its economic analysis, EPA expects "the economic impact on covered entities, including small

businesses, to be minimal." Based on our past experiences with Services' pesticide consultations and biological

opinions, we respectfully disagree. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

Comment ID 367-cp.001.003

Author Name: Anonymous Anonymous

Organization:  

(3.) The draft permit alludes to a "yet to be determined" requirement and process to determine if a pesticide discharge

to a waterbody will impact endangered and threatened species and designed critical habitat. I devised a hypothetical

pesticide discharge to a real nearby river and spent several hours on the internet and was not able to definitively

determine the presence or absence of endangered species, threatened species, or their critical habitat. It is therefore

not clear how a person filling out a Pesticide General Permit will be able to make this determination without contacting

State or Federal agencies versed in these kinds of matters. If that is in fact what must be done, the draft general permit

should be modified to include name and telephone numbers to contact to obtain required endangered, threatened, and

critical habitat information. 
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Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 379.1.001.041

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

It's a bit disappointing that this section of the draft permit isn't yet better fleshed-out, since whatever the National Marine

Fisheries Service (NMFS) or the U.S. Fish and Wildlife Service (USFWS) might have to say or could impose in the final

general NPDES permit regarding protecting federally threatened or endangered (T&E) species and their critical habitats

under Section 7 of the Endangered Species Act (ESA), in regard to exposures to aquatic pesticides, could have

significant impact on use of aquatic pesticides.  As kind of a placeholder for these issues, EPA makes reference in the

draft permit to Part III.10.f of the Permit Fact Sheet, where we see some possible operational problems arising for

aquatic pesticide users via what is presently being discussed or contemplated.  Such potential problems include:

 

- It would be incumbent upon the aquatic pesticide user to provide information in the NOI pertaining to the existence of

T&E species or critical habitats in areas proposed for a user's pesticide applications, and to also identify if consultations

between the EPA and

NMFS or USFWS have yet taken place in regard to the pesticide products desired to be used relative to the identified

T&E species. This seems like a lot of work for an aquatic pesticide user to undertake in preparing and submitting an

NOI.  And then following the submission of such information, EPA might then impose additional pesticide use

restrictions to better protect T&E species.

 

- EPA in collaboration with NMFS or USFWS might add additional permit conditions (that presently are undetermined or

unidentified) to the general NPDES permit to better protect T&E species or their critical habitats, such as more effluent

limitations, more site monitoring requirements, more planning measures required to be adopted, more corrective actions

taken, more recordkeeping, or more reporting.  Several of the examples for possible additional effluent limitations being

contemplated might, depending upon specific situations, locations or circumstances, not be practicable to adopt or even

possible to do, or could unacceptably negatively affect pesticide efficacy for actually controlling the targeted pests.

 

We urge EPA that whatever it might end-up doing or including in its general NPDES permit pertaining to the

Endangered Species Act or T&E species be done in a manner that doesn't unduly increase the costs for using aquatic

pesticides, or increase the labors involved when making such applications, or lead to lower pest control efficacies.  To

this end it's also not the intention of the Delaware Division of Fish and Wildlife to have this Section 1.6.1 of the proposed

permit also apply to state-listed T&E species or state-identified species-of-special ¬concern unless they're also

federally-listed T&E species.     

 
 

Response 
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Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 380.1.001.006

Author Name: Dely-Stinson Christine

Organization: Indiana Vector Control Association (IVCA)

We find it reasonable to adjust application techniques, methods and frequency of application if a critical habitat is

discovered. However, we do not feel it is our responsibility to identify such habitats. We feel this should be the

responsibility of a state or local agency familiar with Endangered Species and their habitats (i.e. Department of Natural

Resources, Fish and Wildlife Service, etc.) If a critical habitat and/or endangered species is found we would request

that the agency responsible for identifying these issues notify the program as soon as possible so that they may adjust

their application procedures to minimize and/or eliminate any discharge of pesticides into these areas. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 388.1.001.011

Author Name: Corra John

Organization: Wyoming Department of Environmental Quality (DEQ) and Wyoming Department of Agriculture (WDA)

Page 7. Section 1.6, Federally-Listed Endangered and Threatened Species and Designated Critical Habitat. 

 

This section should be deleted in its entirety as it is incomplete. Therefore it is not appropriate to provide comment, nor

is it acceptable that this section be developed after this permit is finalized through the public process. 

 

Page 7. Section 1.6, Federally-Listed Endangered and Threatened Species and Designated Critical Habitat. 

 

Comment: If EPA decides to retain a section on threatened and endangered species , then "Bulletins Live"

(http://www.epa.gov/espp/bulletins.htm) via EPA already covers this section as a result of over a decade of discussion

between EPA and FWS. Pesticide labels currently address ES issues, therefore imposing additional conditions in the

PGP is redundant and unnecessary.  
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 
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Comment ID 392.1.001.005

Author Name: Pham Quang

Organization: Oklahoma Department of Agriculture Food and Forestry (ODAFF)

If additional requirements would be put in the permit as the result of Endangered Species Act consultation with U.S Fish

and Wildlife Services, public comments on these requirements should be allowed. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 398.1.001.011

Author Name: Williges Eric

Organization: Mosquito Control, Essex County Division of Environmental Services,  New Jersey (NJ)

Appropriate measures to protect endangered and threatened species, including the possible measures discussed in the

draft Permit Fact Sheet.

 

Comment: If a listed aquatic species is found in only a small portion of the entire treatment area as defined in the PGP,

is required mitigation based upon the entire treatment area as defined in the PGP or only the small bit occupied by the

listed species? Since this is a CWA issue, does a listed terrestrial species even get considered or is it solely aquatics?

A further concern is what happens if a consultation is not completed by scheduled permit issuance deadline? The

Agency can't legally take federal action in issuing a permit while positing a condition that if additional mitigation

measures are needed, they will be subsequently added. In the absence of a permit in this situation, the operator would

be forced to forego treatment. ESA § 7 consultation implications that may significantly impact requirements set forth in

the PGP are not fully defined. If they involve new requirements (and their attendant costs) not addressed in the PGP or

in EPA's economic analysis, will there be a new economic analysis and review/comment period prior to full

promulgation?

 

Recommendation: The Agency should perform a new economic analysis based upon costs to entities as products of

consultation. This analysis should be available for public comment 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 418.1.001.010
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Author Name: Kennedy Keith

Organization: Wyoming Ag-Business Association (WABA)

Permit Requirements from the Services After Endangered Species Act (ESA) 7 Consultation: USEPA stated it "...

believes the issuance of the PGP mayaffect listed species and is thus subject to the ESA section 7(a)(2) consultation

requirements, [FN 25] and such consultations with the US Fish& Wildlife Service and National Marine Fisheries Service

("Services") are underway. It's our belief that compliance with the FIFRA label would ensure a "not likely to affect"

determination; the same registration process that USEPA described as justification for not including a numeric

technologybased effluent limitation will produce FIFRA label requirements that are sufficiently stringent to protect listed

species. Having undertaken the consultation, USEPA may not have it completed by the April 9, 2011 deadline

established by the Court for permit implementat ion. USEPA expects the permit to provide protections for species listed

as endangered, threatened, or even proposed to be list ed as endangered or threatened. USEPA also expects the

permit to protect both critical habitat and proposed critical habitat. Critical habitat designations often change

dramatically during the process of going from proposed to designated, and are often changed by court challenges.

USEPA's current ESA placeholder provisions raise many questions, and provide little information on how requirements

would be met. In its economic analysis, USEPA concluded that ').tIe economic impact on covered entities, including

small businesses, to be minimal.'[FN 26] Based on past experiences with Services' pesticide consultations and

biological opinions, we fully expect potentially severe and costly additional restrictions will find their way into the NPDES

permit prior to finalization . If so; USEPAmust repeat its economic analysis and then re-proposeforpublic comment the

permit in which those ESA restrictions occur. If USEPA decides to retain a section on threatened and endangered

species, then "Bulletins Live" (http://www.epa.gov/espp/bulletins.htm) via USEPA already covers this section as a result

of over a decade of discussion between USEPA and FWS. Pesticide labels currently address ES issues; therefore

imposing additional conditions in the PGPis redundant and unnecessary. We have encouraged WDA/WYDEQ to

continue their current practice of making no mention of ES within WYPDES permits, when a draft Wyoming PGP is

issued. 

 

[FN 25] PGP Fact Sheet pp. 102-103

[FN 26] 75 Fed Reg 107, 31784 Ju ne 4, 2010 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 420.1.001.003

Author Name: David James

Organization: St. Lucie County Mosquito Control District (SLCMCD)

We do not wish to have to use outside NPDES permitting professionals, but we do not have the expertise to address

Endangered and Threatened species implications where there is no actual data available showing impacts? Does EPA

have such data, and if so, can the permit process include this specific information, as well as, access to individual
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permit reviewers with such expertise for specific areas of the country? 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 423.1.001.001

Author Name: Hornby Jonathan

Organization: Lee County Mosquito Control District (LCMCD)

Page 31781, C. Summary of Permit Terms and Requirements; Threatened and Endangered Species and Critical

Habitat EPA requests comment on appropriate measures to protect endangered and threatened species, including the

possible measures discussed in Part III.10F of the draft Permit Fact Sheet. LCMCD Comment Identification of protected

species and their habitat within areas for which the operator is seeking permit coverage is not necessary for mosquito

control practices considering the favorable 30 year history in the coexistence of protected species and mosquito control.

Mosquito control practices do not pose a threat to protected species when FIFRA regulations are followed. Mosquito

control provides benefits to those species that serve as a blood source by reducing heavy mosquito populations which

can decrease a species' fitness and reproduction through increased stress, increased energy demands from

annoyance, relocation and mosquito borne disease. Discerning the location and possible habitat for all protected

species within the permit area for most NOI operators would be insurmountable. These operators cover extensive

acreages which are likely interlaced with habitat associated with protected species. Mosquito larvicide activities often

cover wetlands from which adult mosquitoes will migrate and invade populated areas in search of blood meals. These

as well as cosmopolitan wetlands are often visited by protected aquatic fowl. Aerial mosquito adulticide activities are

designed to cover large acreages and cannot be turned on and off for small interlacing habitats. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 428.1.001.010

Author Name: Frazier Katie

Organization: Virginia Agribusiness Council

The Draft PGP has only a placeholder now for ongoing consultation with the FWS/NMFS. EPA's economic analysis

does not included additional ESA restrictions. However, if additional ESA restrictions are put into the PGP, the stringent

requirements and economic consequences may be severe. If additional significant restrictions are added to the permit

prior to its finalization, EPA should conduct a new economic analysis and re-publish the new permit for public comment. 
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Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 432.1.001.002

Author Name: Trowbridge Todd

Organization: Clarke

Our second general comment pertains to EPA's coordination with other agencies (PGP §1.6.1) for procedures to protect

listed species and critical habitat that are currently being considered by EPA in consultation with the National Marine

Fisheries Service (NMFS) and the U.S. Fish and Wildlife Service (FWS) under section 7 of the ESA. Commenters on

this draft are not commenting on the ESA provisions and have not commented on procedures that may be required

under those provisions. If substantive new procedures, representing new responsibilities for operators not contained in

the current draft PGP, are proposed based on that collaboration, release of a revised draft PGP and another round of

public comment will be required. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 437.1.001.007

Author Name: Sumner Lewis

Organization: U.S. Army Corps of Engineers

Recommend that EPA and USFWS develop expedited procedures to protect listed species and critical habitat. If

extensive coordination were required for each of multiple applications of pesticide, pest control could easily be rendered

useless. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 450.1.001.032

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)
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EPA is now meeting with the US Fish & Wildlife Service and National Marine Fisheries Service ("Services") to satisfy

ESA section 7(a)(2) consultation requirements. The draft PGP includes the following notice: "EPA may include

additional effluent limitations and/or recommendations specific to protection of federally listed threatened and

endangered species and federally-designated critical habitat based on ongoing consultation with FWS and

NMFS."[FN22] EPA's current ESA placeholder provisions[FN23] in the PGP provide little information on how the final

ESA requirements might change the proposed PGP. It is also unclear when EPA will conclude these consultations and

how or when EPA might include any additional effluent limitations or other permit terms referred to in this notice. In its

economic analysis, EPA expects "the economic impact on covered entities, including small businesses, to be

minimal."[FN24] Based on our past experiences with Services' pesticide consultations and biological opinions, we

disagree. To the extent that the inclusion of those additional terms reflects any interpretation by the Agency of the

Services recommendations or otherwise incorporates any element of independent decision making by EPA, the Act and

the NPDES permitting regulations require the Agency to incorporate those changes only after separate public notice

and comment.  

 

[FN22] Draft PGP at 1.6.2

[FN23] Draft FS at 104

[FN24] 75 Fed Reg 107, 31784 June 4, 2010 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 453.1.001.034

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

ESA Requirements Resulting from Consultation: EPA is now meeting with the US Fish & Wildlife Service and National

Marine Fisheries Service ("Services") to satisfy ESA section 7(a)(2) consultation requirements. The draft PGP includes

the following notice: "EPA may include additional effluent limitations and/or recommendations specific to protection of

federally listed threatened and endangered species and federally-designated critical habitat based on ongoing

consultation with FWS and NMFS."[FN 22] EPA's current ESA placeholder provisions[FN 23] in the PGP provide little

information on how the final ESA requirements might change the proposed PGP. It is also unclear when EPA will

conclude these consultations and how or when EPA might include any additional effluent limitations or other permit

terms referred to in this notice. In its economic analysis, EPA expects "the economic impact on covered entities,

including small businesses, to be minimal."[FN 24] Based on our past experiences with Services' pesticide

consultations and biological opinions, we disagree. To the extent that the inclusion of those additional terms reflects any

interpretation by the Agency of the Services recommendations or otherwise incorporates any element of independent

decision making by EPA, the Act and the NPDES permitting regulations require the Agency to incorporate those

changes only after separate public notice and comment. 
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[FN 22] Draft PGP at 1.6.2

[FN 23] Draft FS at 104

[FN 24] 75 Fed Reg 107, 31784 June 4, 2010  
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 456.1.001.010

Author Name: Latham Mark

Organization: Manatee County Mosquito Control District (MCD),  Manatee County, Palmetto,  Florida (FL)

General Comment 6 - Endangered Species: The Manatee County MCD is troubled that the NPDES PGP does not

better describe the role or effect that endangered species will play in the conditions of this permit. We feel that this

Section 1.6 of the PGP should have been better finalized before seeking comments from the public. The EPA should

have received more specific directives from the USFWS and NOAA on the role endangered species will have upon

aquatic pesticide applications and the NPDES PGP. Since Endangered Species Act compliance could play a major role

in shaping the execution of the PGP, we feel that the USFWS and NOAA should submit their final endangered species

comments to the EPA and the Draft PGP resubmitted for Public Comment. As end users of aquatic pesticides and the

community most affected by the NPDES PGP, we feel that we have the right to comment upon all proposals offered by

the USFWS/NOAA. Furthermore, we hope that the EPA will consider the economic impact of any USFWS/NOAA

proposals. Lastly, any USFWS/NOAA proposals must not alter the pres-existing and scientifically established IPM plans

utilized by independent MCDs. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 456.1.001.011

Author Name: Latham Mark

Organization: Manatee County Mosquito Control District (MCD),  Manatee County, Palmetto,  Florida (FL)

We are also troubled that the USFWS/NOAA would consider placing additional pesticide-use regulatory language into a

NPDES PGP. The more appropriate avenue for such pesticide-use regulatory language is through the FIFRA. If the

USFWS and/or NOAA feels that mosquito-control insecticides are having adverse effects to endangered species we

encourage EPA, USFWS and NOAA to vet all concerns through the scientific-based FIFRA process where

modifications to the chemical label should be made. We feel that placing regulatory language into a NPDES-PGP would

be an end-run around FIFRA, confusing the current plan for developing ESA compliance through modifications of the
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current FIFRA labeling process. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 457.1.001.004

Author Name: Spencer Charles

Organization: Growmark, Inc.

Economic analysis and a public comment period for Endangered Species Act ("ESA") recommendations must take

place if they occur. -

 

It would be best to know before any permit process is finalized if ESA provisions will be impacting the PGP. If the ESA

does impact the PGP, the EPA must repeat its economic analysis and allow public comment for the permit in which any

ESA restrictions occur. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 464.1.001.006

Author Name: Markowski Daniel

Organization: Vector Disease Control,  Inc. (VDCI)

VDCI feels there is currently a potentially significant portion of the final PGP missing with the lack of input from the U.S.

Fish and Wildlife Service and National Marine Fisheries Service. As mosquito control operations are often made to

habitats potentially governed by these two agencies, VDCI respectfully requests that any future input is done so with a

consideration for the public's health and welfare as well as considering procedures designed to assist Services roles

within the ESA. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 476.1.001.007
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Author Name: Mazzacano Celeste

Organization: The Xerces Society for Invertebrate Conservation

The limitation to only those species listed as endangered under the Endangered Species Act offers no protection to the

hundreds of Candidate species that may be just as vulnerable to extinction but receive no conservation protection.

Other vulnerable species designations such as Forest Service or BLM sensitive species or species of concern, or state-

level endangered, sensitive, or threatened species are also not addressed under the terms of this permit. These

protections should be broadened to protect species already identified as rare, endemic, declining, or vulnerable to

prevent further negative impacts on populations that are already in decline. This protection may also help to prevent

these species from needing to be listed under the ESA. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 479.1.001.001

Author Name: Doucette Elise

Organization: Minnesota Pollution Control Agency (MPCA)

MPCA feels consultation already performed and to be performed with the Services (U.S. Fish and Wildlife Service and

U.S. National Marine Fisheries Service) is sufficient to address endangered and threatened species and/or critical

habitat. From the measures listed on page 104 of the Fact Sheet to protect listed species, MPCA does not have any

further suggestions for permit requirements. However, as a result of the consultations, should the EPA add additional

effluent limitations, monitoring, planning, recordkeeping, and/or reporting to further protect listed species and critical

habitat, the MPCA suggests these additional requirements be kept onsite with the Permittee or be submitted in the

Annual Reports and not the Notice of Intent (NOI). This will standardize the NOI, which will aid states in development of

electronic submittals, saving considerable resources and time. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 481.1.001.010

Author Name: Snyder Rodney

Organization: Pesticide Policy Coalition

EPA has concluded that the issuance of the PGP is subject to consultation with the Services as required by the
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Endangered Species Act (ESA) §7(a)(2). EPA has commenced this consultation but has inserted a placeholder in the

PGP, pending its completion. We appreciate EPA's statement that operators seeking coverage under the PGP do not

have a separate obligation to consult with the Services prior to submitting an NOI. However, PPC has several

significant concerns with EPA's use of a placeholder during the public comment process for what may well turn out to

be contentious and stringent additional requirements following EPA's consultation with the Services:

 

(a) EPA's track record for expeditious pesticide consultation with the Services would suggest that it is overly optimistic

to assume that a satisfactory conclusion to the consultation will be completed by the Court deadline of April 9, 2011.

EPA should solicit an extension of the 2-year stay should it appear in early 2011 that the consultation will not be

complete.

 

(b) EPA states that the consultation "may result in addition of conditions to further protect listed species and habitat, but

also those species proposed, but not yet listed as endangered or threatened, or habitat proposed, but not yet listed as

designated critical habitat." (Fact Sheet, p. 103) Such designations often change dramatically during the process of

going from proposed to designated, and are often changed by court challenges. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 483.1.001.017

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

12     EPA is engaged in ESA § 7 consultation with the Services. To the extent that consultation process results in the

inclusion of additional PGP requirements that reflect any interpretation by the Agency of the Services' recommendations

or otherwise incorporates any element of independent decision making or the exercise of discretion by EPA, the Agency

must incorporate those changes only after separate public notice and comment. CLA suggests that EPA proceed at this

time with an "umbrella" consultation on the PGP for the action of simply issuing the permit, thus forming a platform for

later Section 7(a)(2) Biological Opinions if it is determined incidental take coverage is necessary because of specific

effects of covered pesticide use on specifically-identified listed species;

 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 483.1.001.048

PGP Responses to Comments Appendices

112710/31/2011 04:04 PM EDT



 

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

EPA has concluded "…the issuance of the PGP may affect listed species and is thus subject to the ESA section 7(a)(2)

consultation requirements," [FN 52] and has undertaken consultations with the U.S. Fish & Wildlife Service and National

Marine Fisheries Service ("Services"). How long these consultations will continue and what possible additional PGP

requirements will result from them is the subject of our concerns.

 

EPA intends the PGP to provide protections for species listed as endangered or threatened, and for species proposed

to be listed as endangered or threatened, as well as both critical habitat and proposed critical habitat. We recognize that

the PGP controls that protect listed species and habitat would also provide protection for proposed species and habitat,

but are concerned that EPA (or the Services) not incorporate additional limitations specifically for them. Species and

critical habitat designations often change dramatically during the process of going from proposal to designation, and are

often changed by court challenges. While it may be neither appropriate nor feasible to introduce the concept of

proposed species and proposed critical habitat into PGP system, EPA has not provided sufficient argument in the PGP

on which CLA may comment.

 

The Draft PGP states that "if an operator is required to file an NOI to be eligible for coverage, the operator must provide

information in the NOI relating to the possibility that the pesticide activities covered by the permit will overlap with the

distribution of listed species or critical habitat. If such overlap is expected and the pesticide activities have not been the

subject of consideration by the appropriate Service under ESA sections 7 or 10, the operator must identify the species

and habitat within the areas for which the operator is seeking permit coverage." It is not clear if the EPA intends this to

mean species in the aquatic habitats or in the "near-water" habitats of the Treatment Area. Additionally, EPA has not

indicated how the operator would have knowledge of such information, and whether databases would be made

available to allow such a determination. Without the available information, it is not reasonable to assume this

requirement can be met.

 

Part 6.4.3 of the draft permit would "require any permittee who becomes aware of an adverse effect on any listed

species to report that information not only to EPA (as is already required under Parts 6.4.1 and 6.4.2), but also to the

appropriate Service." It is not clear why this provision is different from other adverse effects reporting. We would

recommend that no change to existing adverse effect reporting for pesticides be made.

 

The Draft PGP includes the following notice: "[EPA may include additional effluent limitations and/or recommendations

specific to protection of federally listed threatened and endangered species and federally-designated critical habitat

based on ongoing consultation with FWS and NMFS.]" [FN 53] EPA's current ESA placeholder provisions provide

virtually no information on how the final PGP requirements might vary from the proposal. It is also unclear when EPA

will conclude these consultations and how or when EPA might include any additional effluent limitations or other permit

terms referred to in this notice. In its economic analysis, EPA expects "the economic impact on covered entities,

including small businesses, to be minimal." [FN 54] Based on our past experiences with the Services' pesticide

consultations and biological opinions, we respectfully disagree.

 

To the extent that the inclusion of those additional terms reflects any interpretation by the Agency of the Services'

recommendations or otherwise incorporates any element of independent decision making by EPA, the Administrative
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Procedures Act [FN 55] and the NPDES permitting regulations require the Agency to incorporate those changes only

after separate public notice and comment. [FN 56] This requirement is not obviated by the by the record's inclusion of

"potential provisions" for consideration by the commenting public, [FN 57] as those provisions do not constitute a

proposal of the kind that gives the public adequate notice of EPA's intentions or upon which it is appropriate to request

public comment.

 

Rather than working now to incorporate into the final PGP additional provisions of a specific nature, EPA may wish to

consider addressing its ESA consultation responsibilities through a broader programmatic structure under ESA Section

7(a)(2). The Services might be willing to proceed with an "umbrella" consultation on the PGP for the action of simply

issuing the permit, thus forming a platform for later Section 7(a)(2) Biological Opinions if it is determined incidental take

coverage is necessary because of specific effects of covered pesticide use on specifically-identified listed species. The

programmatic Section 7(a)(2) approach would successfully meet the first phase of EPA's ESA obligations, allow timely

completion of the PGP, and establish a basis for later more detailed consultations tiered from the initial "umbrella"

consultation.

 

[FN 52] Draft Fact Sheet at 102-103

 

[FN 53] Draft General Permit at 1.6.2

 

[FN 54] 75 Fed Reg 107, 31784 June 4, 2010

 

[FN 55] P.L. 79-404

 

[FN 56] This could occur after permit issuance, as a permit modification, or prior to issuance as an independent round

of public comment.

 

[FN 57] Draft Fact Sheet at 104 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 485.1.001.012

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

Federally-Designated or Critical Habitat 

 

A "for hire" aquatic applicator will not be able to forecast the location of future aquatic treatments much less whether the

location is "Federally-Designated Critical Habitat" for some endangered species at the beginning of the year. Much of

the ESA activity is driven by litigation and is clearly beyond the control of the applicator. Aquatic pesticides have been
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registered by the EPA for use in U.S. waters and should not harm endangered or threatened species. However, the

cutting bar of a mechanical harvester will harm any species the cutting bar encounters, its use will not be curtailed by

this permit. The information on critical habitat, if needed, should be collected in the annual report. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 485.1.001.014

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

Threatened and Endangered Species and Critical Habitat

 

The ESA requires that EPA consult with the "Services" (U.S. Fish and Wildlife and U.S. Marine Fisheries Service) to

ensure that the permit "is not likely to jeopardize the continued existence of any threatened or endangered species or

adversely affect its critical habitat". The EPA has stated that under consideration, to further protect listed species and

critical habit, additional conditions of permit such as additional effluent limitations, monitoring, planning, recordkeeping

and or reporting. Aquatic pesticides are tested, registered, regulated and applied for a beneficial purpose in compliance

with the FIFRA label as required by existing regulations. Compliance with the FIFRA label ensures a "not likely to affect"

determination of the registration process. Further permit conditions are unnecessary and would provide no additional

protections to public health, the protected species or critical habitats.

 

Very often, Federal and State listed species and critical habitat determinations are very different. Critical habitat

designations often change significantly during the process of changing from proposed to designated and are frequently

changed by court challenges. EPA is considering that an operator required to file a NOI must provide information in the

NOI relating to the possibility that the pesticide activities covered by the permit will overlap with the distribution of listed

species or critical habitat. If such overlap is expected and the pesticides activities have not been the subject of

consideration by the appropriate Service under ESA sections 7 or 10, the operator must identify the species and habitat

within the areas the operator is seeking permit coverage. Many State data bases are not complete, cumbersome to

navigate or not up to date and therefore this information may not be known or available at the time of permit application.

 

 

We agree that the EPA has to be mindful that eliminating pesticide use in certain circumstances could result in the

operators taking actions that would cause greater harm to the listed species and or their habitats than may otherwise

result from the application of a pesticide consistent with the conditions on the Pesticide General Permit. We believe the

EPA should allow the operator use of "best professional judgment" considerations. Manual or mechanical removal of

weeds can lead to fragmentation and exacerbation of the invasive or exotic weed problem. It is also well documented

that mechanical harvesting is non selective and has the potential to remove hundreds of pounds of fish per acre in the

process of harvesting and therefore should not be a consideration in areas with listed species or critical habitat.
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http://www.apms.org/japm/vol23/v23p59.pdf, http://www.apms.org/articles/vol37/v37i1p34_1999.htm 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 490.1.001.013

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

"Federally-Designated or Critical Habitat" 

 

A 'for hire" aquatic applicator will not be able to forecast the location of future aquatic treatments much less whether the

location is "Federally-Designated Critical Habitat" for a endangered species at the beginning of the year. Aquatic

pesticides have already been registered by the EPA for use in U.S. waters. However, the cutting bar of a mechanical

harvester will harm any species the cutting bar encounters, its use will not be curtailed by this permit. The information

on critical habitat, if needed, should be collected in the annual report. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

Comment ID 490.1.001.015

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

1.6.1 Additional Requirements to Protect Listed Species and Critical Habitat 

 

EPA has inserted a placeholder in the proposed NPDES PGP for Endangered Species Procedures. The Agency is

working with the NMFS/ FWS to identify additional permit conditions to reduce the risks to listed species and critical

habitat from actions under this permit. The addition of new permit conditions to protect endangered species or critical

habitat without affording the regulated community the opportunity to comment would be a violation of the Administrative

Procedures Act. 

 

We believe the Agency is required to reissue the draft NPDES PGP with the Endangered Species Procedures for

another round of public notice and comment. This requirement will make it extremely difficult for the Agency to meet the

aggressive timeline for issuing the final NPDES PGP by the end of this calendar year to meet the court ordered

deadlines. 
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Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 491.1.001.013

Author Name: Throssell Clark

Organization: Golf Course Superintendents Association of America (GCSAA)

5.   ESA Requirements From Services Consultation

 

GCSAA is concerned about EPA's use of a placeholder during the public comment period process for what could be the

addition of more stringent additional requirements following EPA's ongoing ESA 7(a)(2) consultations with the U.S. Fish

& Wildlife Service and National Marine Fisheries Services. GCSAA is concerned that potentially severe and costly ESA

restrictions will find their way into the NPDES permit prior to finalization. If this is the case, GCSAA strongly supports

EPA repeating its economic analysis and re-proposing for public comment the permit in which those ESA restrictions

occur.

 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 492.1.001.011

Author Name: Swenson Scott

Organization: Minnesota Association of Wheat Growers (MAWG)

The Endangered Species Act (ESA) Requirement. EPA stated it "…believes the issuance of the PGP may affect listed

species and is thus subject to the ESA section 7(a)(2) consultation requirements," [FN 12] and such consultations with

the U.S. Fish & Wildlife Service and National Marine Fisheries Service ("Services") are underway. It's our belief that

compliance with the FIFRA label would ensure a "not likely to affect" determination; the same registration process that

EPA described as justification for not including a numeric technology-based effluent limitation will produce FIFRA label

requirements that are sufficiently stringent to protect listed species. In its economic analysis, EPA concluded that "the

economic impact on covered entities, including small businesses, to be minimal."[FN 13] Based on past experiences

with Services' pesticide consultations and biological opinions, we fully expect potentially severe and costly additional

restrictions will find their way into the NPDES permit prior to finalization. If so, EPA must repeat its economic analysis

and then re-propose for public comment the permit in which those ESA restrictions occur. 
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[FN 12] Ref from Fact Sheet pp. 102-103 

 

[FN 13] 75 Fed Reg 107, 31784 June 4, 2010 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 494.1.001.009

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

- The possibility of stringent restrictions and performance requirements that could be added to the PGP prior to its

finalization, resulting from EPA's ongoing Endangered Species Act (ESA) consultation with the US Fish & Wildlife

Service and the National Marine Fisheries Service (the "Services"). 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 494.1.001.022

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

EPA has concluded that the issuance of the PGP is subject to requirements for ESA Section 7(a)(2) consultation with

the Services. EPA has undertaken this consultation and, because it has not been completed, has inserted a placeholder

in the PGP while this continues. We appreciate that EPA has determined that operators seeking coverage under the

PGP do not have a separate obligation to consult with the Services prior to submitting an NOI.

 

However, NCFC has several significant concerns with EPA's use of a seemingly innocuous placeholder during the

public comment process for what may well turn out to be contentiously stringent additional requirements following EPA's

consultation with the Services. First, EPA's track record for expeditious pesticide consultation with the Services would

suggest that it is overly optimistic to assume that a satisfactory conclusion to the consultation will be completed by the

Court deadline of April 9, 2011. Second, EPA states that the consultation "may result in addition of conditions to further

protect listed species and habitat, but also those species proposed, but not yet listed as endangered or threatened, or

habitat proposed, but not yet listed as designated critical habitat" (Fact Sheet, p. 103). Such designations often change

dramatically during the process of going from proposed to designated, and are often changed by court challenges.

Finally, EPA concludes in its economic analysis that the economic impact on covered entities, including small
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businesses, would be minimal (75 Fed Reg 107, 31784 June 4, 2010). We are concerned that potentially severe and

costly ESA restrictions will find their way into the NPDES permit prior to finalization. Should that occur, EPA must repeat

its economic analysis and then re-propose for public comment the PGP as it pertains to those ESA restrictions. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

Comment ID 495-cp.001.001

Author Name: Watkins Gretchen

Organization: Lac du Flambeau Band of Lake Superior Chippewa Indians Water Resource Program

EPA should have provisions to protect cultural significant plants and animals like wild rice, similar to tier 3 protections.

The Lac du Flambeau Band of Lake Superior Chippewa Indians has listed wild rice as a designated use in their water

quality standards to be protected for certain waters, and these should be protected. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 
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Comment ID 495-cp.001.007

Author Name: Watkins Gretchen

Organization: Lac du Flambeau Band of Lake Superior Chippewa Indians Water Resource Program

Early life stage spanning areas needs to be protected. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 500.1.001.010

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

EPA states in the Fact Sheet that the "PGP may affect listed species and is thus subject to the ESA section 7 (a)(2)

requirements." ARA believes that compliance with the FIFRA label would ensure a "not likely to affect" determination

because the registration process is stringent enough to protect endangered species. However, EPA intends to finalize

the general NPDES permit in December 2010 without providing an additional comment period, and the ESA

placeholder provides little information on how ESA requirements will be met. If significant, costly or severe ESA

requirements are included in the final PGP, EPA should repeat its economic analysis and repropose for public comment

the PGP which those ESA requirements occur. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 502.1.001.008

Author Name: Kuykendall Karin

Organization: Rolling Plains Cotton Growers (RPCG)

RPCG feels the EPA's science used in determining FIFRA label is sound and should be sufficient to meet the

Endangered Species Act (ESA) requirements. If the EPA fails to stand behind it's own scientific determinations then the

Biological Opinions of the Services could implement more excessive and costly restrictions. If further restrictions are

included in the final permit we ask EPA re-calculate its economic impact analysis and re-propose the permit for public

comment. 
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Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 503.1.001.002

Author Name: Dulla Chuck

Organization: Vector Borne Disease Prevention,  Marion County (Indianapolis) Health Department (MCHD) Mosquito Control

EPA requests comment on appropriate measures to protect endangered and threatened species.

 

-MC finds it reasonable to adjust our application techniques, methods and frequency of application if a critical habitat is

discovered in our jurisdiction. However, MC does not feel it is our responsibility to identify such habitats. MC feels this

should be the responsibility of a state or local agency familiar with Endangered Species and their habitats (i.e.

Department of Natural Resources, Fish and Wildlife Service, etc.) If a critical habitat andlor endangered species is

found in Marion County, Indiana, MC would request that the agency responsible for identifying these issues notify us as

soon as possible so that we may adjust our application procedures to minimize and/or eliminate any discharge of

pesticides into these areas. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 508.1.001.003

Author Name: Redovan Shelly

Organization: Florida Mosquito Control Association (FMCA)

ESA Issues: Without having the U. S. Fish and Wildlife Service and National Marine Fisheries Service input on this

topic, mosquito control does not know how this issue will impact our ability to accomplish mosquito control activities.

This issue must be addressed from a practical framework. We urge a true cost vs. benefit to the public health and

welfare of any ESA action and establish an economic impact of such a decision. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 510.1.001.009
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Author Name: Roche David

Organization: Minn-Dak Farmers Cooperative (MDFC)

The Endangered Species Act (ESA) Requirement. EPA stated it ".. .believes the issuance of the PGP may affect listed

species and is thus subject to the ESA section 7(a)(2) consultation requirements'" [FN 12] and such consultations with

the U.S. Fish & Wildlife Service and National Marine Fisheries Service ("Services") are underway. It's our belief that

compliance with the FIFRA label would ensure a "not likely to affect" determination; the same registration process that

EPA described as justification for not including a numeric technology-based effluent limitation will produce FIFRA label

requirements that are sufficiently stringent to protect listed species. In its economic analysis, EPA concluded that "the

economic impact on covered entities, including small businesses, to be minimal" [FN 13]  Based on past experiences

with Services' pesticide consultations and biological opinions, we fully expect potentially severe and costly additional

restrictions will find their way into the NPDES permit prior to finalization. If so, EPA must repeat its economic analysis

and then re-propose for public comment the permit in which those ESA restrictions occur.

 

[FN 12] Ref from Fact Sheet pp. 102-103

 

[FN 13] 75 Fed Reg 107,31784 June 4, 2010  
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 512.1.001.004

Author Name: Schneider Justin

Organization: Indiana Farm Bureau, Inc.

In the Federal Register notice for the PGP, EPA notes that consultation is ongoing between EPA, the U.S. Fish and

Wildlife Service, and the U.S. National Marine Fisheries Service to ensure that the permit is not likely to jeopardize

threatened and endangered species. The notice goes on to state that "EPA may need to consider adding conditions to

the permit" as a result of the consultation with the agencies, which may include additional effluent limits, monitoring,

planning, recordkeeping, and/or reporting. 75 Federal Register 31,775, 31,781 (June 4, 2010). We are of the opinion

that compliance with the Federal Insecticide, Fungicide, and Rodenticide Act ("FIFRA") will provide all requisite

protections to any endangered or threatened species. Moreover, we disagree with the conclusion that it is permissible

for the consultation to result in such sweeping changes to the permit without first providing notice and allowing for

comment upon those provisions.

 

In that same regard, we also disagree with the conclusion of EPA that if it determines the PGP should apply to other

types of pesticide uses than those four specifically mentioned in the PGP that no further notice and comment is

necessary. Before a specific type of pesticide use not listed in the PGP is included, those who the agency proposes to

regulate should be given a fair opportunity to understand and comment upon the rule. It is not appropriate to provide
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notice that only four classes of use will be regulated and then add various other classes to the final PGP, especially

when the conditions for application and target areas are likely to be different than those in the proposed regulations.

Specifically, terrestrial applications near jurisdictional waters or pesticide applications to farmed wetlands are different

than an application directly to a waterbody. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.   Also, the final permit, consistent with the permit as

proposed, covers the discharge of pesticides to Waters of the United States resulting from the following use patterns; (1) Mosquito

and Other Flying Insect Pest Control; (2) Weed and Algae Control; (3) Animal Pest Control; and (4) Forest Canopy Pest Control

(Please refer to PGP Comment Response Scope Essay).

 

Comment ID 518.1.001.006

Author Name: Szyska Michael

Organization: Northwest Mosquito Abatement District (NWMAD)

PGP 1.6.1 Additional Requirements to Protect Listed Species and Critical Habitat

 

ISSUE: Appropriate measures to protect endangered and threatened species, including the possible measures

discussed in the draft Permit Fact Sheet.

 

COMMENT: Within the territory of the Northwest Mosquito Abatement District exists a threatened eastern massasauga

rattlesnake? Although this would be considered a terrestrial animal it can overwinter in crayfish burrows. If the snake is

found in only a small portion of the territory that the General Pesticide Permit covers how is mitigation handled in this

case? Given the specificity of many of our larvicides and timing of their application would there even be a concern?

Under the permit would such critical habitat include ALL aquatic areas within a stated area though not encompassing

the entire area covered by the general permit? If consultation regarding critical habitat with the respective wildlife, forest

preserve agencies is not completed by a certain deadline are we forced to just forego mosquito control? Should there

be deadlines stated for consultation and or public comment stated in the general permit?

 

RECOMMENDATION: The Agency needs to better define consultation requirements with regards to obligations

stipulated in the general permit. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 523.1.001.009
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Author Name: Kee Ed

Organization: National Association of State Departments of Agriculture (NASDA) and  Delaware Department of Agriculture

Endangered Species Act Consultation:

 

NASDA is concerned that the ESA consultation EPA is performing with the Services could result in significant new

restrictions on pesticide applicators operating under an NPDES permit. Because of the significant impacts this

consultation could have on the requirements of the permit, EPA should allow additional stakeholder input and

opportunity for comment if substantive new requirements are added as a result of the consultation. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 523.1.001.024

Author Name: Kee Ed

Organization: National Association of State Departments of Agriculture (NASDA) and  Delaware Department of Agriculture

Also, if significant changes to this draft permit are made, whether adding additional requirements as a result of the ESA

consultation or by adding other uses to the permit (especially agriculture-related or terrestrial uses), it is imperative that

EPA allow further public input on those changes by the impacted stakeholders. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 570.1.001.010

Author Name: Layne Carlton

Organization: Aquatic Ecosystem Restoration Foundation (AERF)

This requirement is beyond the competence of applicators and operators. The Office of Pesticides Programs (OPP) has

ongoing consultations with the Fish and Wildlife Service on these issues. OPP also has developed a program for

pesticide users to comply with the results of these consultations through the Endangered Species Protection Program.

AERF suggests that the EPA registered pesticide label already addresses this issue and pesticide users are already

prepared to comply. No further activity in this arena under this permit is warranted. 
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Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 596.1.001.008

Author Name: Breaux Brian

Organization: Louisiana Farm Bureau Federation, Inc.

Page 31781 of the June 4, 2010 Federal Register Notice regarding Threatened and Endangered Species and Critical

Habitat indicates that the Endangered Species Act (ESA) requires consultation with the U.S. Fish and Wildlife Service

and the U.S. National Marine Fisheries Service and that the permit must ensure that it is not likely to jeopardize the

continued existence of any threatened or endangered species or adversely affect its critical habitat. The FIFRA

pesticide label, developed for each pesticide, was developed in consultation with these agencies, and their FIFRA

regulatory requirements are established so adherence with the FIFRA label does not endanger any threatened or

endangered species or adversely affect its habitat. Therefore, LFBF asks that EPA stand by its own scientific

determinations that compliance with the EPA-FIFRA label satisfies these requirements for protecting threatened and

endangered species and critical habitat. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 596.1.001.009

Author Name: Breaux Brian

Organization: Louisiana Farm Bureau Federation, Inc.

Furthermore, if any additional permit requirements are required for threatened or endangered species or critical habitat,

then the estimates on the cost of the proposed NPDES permit must be increased to include these additional

requirements for complying with these additional ESA-related requirements on the NPDES permit. EPA should publish

these additional requirements in a public notice and accept comments on the additional ESA-related requirements on

the permit. 
 

Response 
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Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 597.1.001.006

Author Name: Markowski Daniel

Organization: Vector Disease Control, Inc. (VDCI)

VDCI feels there is currently a potentially significant portion of the final PGP missing with the lack of input from the U.S.

Fish and Wildlife Service and National Marine Fisheries Service. As mosquito control operations are often made to

habitats potentially governed by these two agencies, VDCI respectfully requests that any future input is done so with a

consideration for the public's health and welfare as well as considering procedures designed to assist Services roles

within the ESA. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 606.1.001.010

Author Name: Frank Bobbie

Organization: Wyoming Association of Conservation Districts (WACD)

d. Permit Requirements from the Services After Endangered Species Act (ESA) § 7 Consultation: EPA stated it

"…believes the issuance of the PGP may affect listed species and is thus subject to the ESA section 7(a)(2)

consultation requirements," [FN 27] and such consultations with the US Fish & Wildlife Service and National Marine

Fisheries Service ("Services") are underway. It's our belief that compliance with the FIFRA label would ensure a "not

likely to affect" determination; the same registration process that EPA described as justification for not including a

numeric technology-based effluent limitation will produce FIFRA label requirements that are sufficiently stringent to

protect listed species. Having undertaken the consultation, EPA may not have it completed by the April 9, 2011

deadline established by the Court for permit implementation. EPA expects the permit to provide protections for species

listed as endangered, threatened, or even proposed to be listed as endangered or threatened. EPA also expects the

permit to protect both critical habitat and proposed critical habitat. Critical habitat designations often change

dramatically during the process of going from proposed to designated, and are often changed by court challenges.

EPA's current ESA placeholder provisions raise many questions, and provide little information on how requirements

would be met. In its economic analysis, EPA concluded that "the economic impact on covered entities,  including small

businesses, to be minimal." [FN 28] Based on past experiences with Services' pesticide consultations and biological

opinions, we fully expect potentially severe and costly additional restrictions will find their way into the NPDES permit

prior to finalization. If so, EPA must repeat its economic analysis and then re-propose for public comment the permit in
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which those ESA restrictions occur. If EPA decides to retain a section on threatened and endangered species, then

"Bulletins Live" (http://www.epa.gov/espp/bulletins.htm) via EPA already covers this section as a result of over a decade

of discussion between EPA and FWS. Pesticide labels currently address ES issues, therefore imposing additional

conditions in the PGP is redundant and unnecessary.  

 

 

[FN 27] PGP Fact Sheet pp. 102-103

[FN 28] 75 Fed Reg 107, 31784 June 4, 2010 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 608.1.001.010

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

The Department recognizes that EPA has been in informal consultation with FWS under Section 7 of the ESA for

several months on issuance of this permit. FWS anticipates commencing formal consultation once a biological

evaluation is completed. EPA should describe the elements of the PGP that ensure that pesticide applications

authorized under the PGP provide adequate protections to threatened and endangered aquatic and aquatic dependent

species, as required under the ESA. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 608.1.001.017

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

Compliance with any pre-existing ESA actions: the draft PGP states that "EPA may include additional effluent limitations

and/or recommendations specific to protection of federally listed threatened and endangered species and federally-

designated critical habitat based on ongoing consultation with FWS and NMFS."

 

Comment: Whenever additional limitations are imposed into the process of obtaining a permit, it is important that the

PGP Responses to Comments Appendices

114210/31/2011 04:04 PM EDT



 

permit receive full review by allowing comments to be presented by those that will be directly affected by any of the

additional limitations. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 608.1.001.054

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

Fact Sheet, page 103, last paragraph - We encourage EPA to require an application plan, site monitoring, and record

keeping in the event an applicant proposes to use a potentially harmful pesticide in or adjacent to known threatened

and endangered species habitat. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 616.1.001.003

Author Name: Duskin Edgar

Organization: Southern Crop Production Association

Implications of ESA requirements from FWS/NMFS consultation - The current draft has only a placeholder for the

potential severe NPDES permit restrictions that the ongoing consultation with the Services could produce. EPA's

economic analysis is based on no such current ESA restrictions. However, we know from the extremely stringent

requirements for buffers around all Pacific Northwest waters that both Services' requirements and the economic

consequences can be severe. If the Services add significant restrictions to the permit prior to its finalization, EPA should

conduct a new economic analysis and then re-propose for public comment the permit in which those ESA restriction

occur. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.
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Comment ID 619.1.001.021

Author Name: Pafko Frank

Organization: Minnesota Department of Transportation (MnDOT)

The language within Part 111.1 O.F of the draft Permit Fact Sheet is unusually broad. The entire universe of threatened

and endangered species and critical habitat (''T&E'') is applied to a very narrow aspect of pesticide use, Le., point

source discharges to water. The scope of T&E must be significantly constrained. It is imperative that permit conditions

are not developed for "species proposed, but not yet listed as endangered or threatened, or habitat proposed, but not

yet listed as designated critical habitat." 

 

Additionally, as an example, the federally listed threatened Canada lynx is known to occur in 14 contiguous counties in

northern and northeastern Minnesota. Mn/DOT's pesticide activities would likely occur somewhere within those 14

counties. However, is this overlap truly relevant to the scope of the PGP? This must be better constrained. 

 

The permit as proposed will encompass the entire state and include all pesticide related activities. It is unclear at this

time how to evaluate affects to federally-listed species/critical habitat for such wide-spread actions given the diversity

and varying distribution of these species/critical habitat in Minnesota. What might be acceptable at one location maybe

potentially damaging in another. This same point would be true for any state that has multiple species/critical habitat on

the federal list of Endangered and Threatened Wildlife and Plants.  
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 625.1.001.009

Author Name: Thompson Kelvin

Organization: Southern Minnesota Beet Sugar Cooperative (SMBSC)

The Endangered Species Act (ESA) Requirement. EPA stated it "…believes the issuance of the PGP may affect listed

species and is thus subject to the ESA section 7(a)(2) consultation requirements," [FN 12] and such consultations with

the U.S. Fish & Wildlife Service and National Marine Fisheries Service ("Services") are underway. It's our belief that

compliance with the FIFRA label would ensure a "not likely to affect" determination; the same registration process that

EPA described as justification for not including a numeric technology-based effluent limitation will produce FIFRA label

requirements that are sufficiently stringent to protect listed species. In its economic analysis, EPA concluded that "the

economic impact on covered entities, including small businesses, to be minimal."[FN 13] Based on past experiences

with Services' pesticide consultations and biological opinions, we fully expect potentially severe and costly additional
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restrictions will find their way into the NPDES permit prior to finalization. If so, EPA must repeat its economic analysis

and then re-propose for public comment the permit in which those ESA restrictions occur. 

 

[FN 12] Ref from Fact Sheet pp. 102-103

 

[FN 13] 75 Fed Reg 107, 31784 June 4, 2010 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 626.1.001.009

Author Name: Latham Mark

Organization: Manatee County (FL) Mosquito Control District

General Comment 6 - Endangered Species: The Manatee County MCD is troubled that the NPDES PGP does not

better describe the role or effect that endangered species will play in the conditions of this permit. We feel that this

Section 1.6 of the PGP should have been better finalized before seeking comments from the public. The EPA should

have received more specific directives from the USFWS and NOAA on the role endangered species will have upon

aquatic pesticide applications and the NPDES PGP. Since Endangered Species Act compliance could play a major role

in shaping the execution of the PGP, we feel that the USFWS and NOAA should submit their final endangered species

comments to the EPA and the Draft PGP resubmitted for Public Comment. As end users of aquatic pesticides and the

community most affected by the NPDES PGP, we feel that we have the right to comment upon all proposals offered by

the USFWS/NOAA. Furthermore, we hope that the EPA will consider the economic impact of any USFWS/NOAA

proposals. Lastly, any USFWS/NOAA proposals must not alter the pres-existing and scientifically established IPM plans

utilized by independent MCDs. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 626.1.001.010

Author Name: Latham Mark

Organization: Manatee County (FL) Mosquito Control District

We are also troubled that the USFWS/NOAA would consider placing additional pesticide-use regulatory language into a

PGP Responses to Comments Appendices

114510/31/2011 04:04 PM EDT



 

NPDES PGP. The more appropriate avenue for such pesticide-use regulatory language is through the FIFRA. If the

USFWS and/or NOAA feels that mosquito-control insecticides are having adverse effects to endangered species we

encourage EPA, USFWS and NOAA to vet all concerns through the scientific-based FIFRA process where

modifications to the chemical label should be made. We feel that placing regulatory language into a NPDES-PGP would

be an end-run around FIFRA, confusing the current plan for developing ESA compliance through modifications of the

current FIFRA labeling process. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 627.1.001.010

Author Name: Gunnerson Chuck

Organization: Northern Plains Potato Growers Association (NPPGA)

The Endangered Species Act (ESA) Requirement. EPA stated it “...believes the issuance of the PGP may affect listed

species and is thus subject to the ESA section 7(a)(2) consultation requirements,”[FN12] and such consultations with

the U.S. Fish & Wildlife Service and National Marine Fisheries Service ("Services") are underway. It's our belief that

compliance with the FIFRA label would ensure a "not likely to affect" determination; the same registration process that

EPA described as justification for not including a numeric technology-based effluent limitation will produce FIFRA label

requirements that are sufficiently stringent to protect listed species. In its economic analysis, EPA concluded that "the

economic impact on covered entities, including small businesses, to be minimal.”[FN13] Based on past experiences

with Services' pesticide consultations and biological opinions, we fully expect potentially severe and costly additional

restrictions will find their way into the NPDES permit prior to finalization. If so, EPA must repeat its economic analysis

and then re-propose for public comment the permit in which those ESA restrictions occur.

 

 

[FN12] Ref from Fact Sheet pp. 102-103

[FN13] 75 Fed Reg 107, 31784 June 4, 2010 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 635.1.001.014

Author Name: Curtis Thomas
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Organization: American Water Association, Association of California Water Agencies and Association of Metropolitan Water

Agencies

Appropriate measures to protect endangered and threatened species. (75 FR 31781)

 

We believe endangered species protection measures are addressed through direct interaction between the relevant

state agencies and the permittee. This is specifically the case in California state agencies as well as in other states.

This approach allows the responsible entity to incorporate measures to avoid harm to endangered species in their

overall IPM process.

 

It is possible that through the Endangered Species Act (ESA) consultation with EPA under Section 7(a)(2) the agency

will consider significantly changing the proposed permit provisions. The control measures listed as appropriate for

controlling impacts of algae and aquatic weed applications on endangered species are sound and are already reflected

to the extent practical in the Pesticide Discharge Management Plan (PDMP) called for in the general permit.[FN1]

Should the agency significantly change the proposed general permit based on the ESA consultation, we recommend

the agency provide an opportunity for public comment. 

 

[FN1] Environmental Protection Agency, 2010 NPDES Pesticides General Permit Fact Sheet, p.103. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 636-cp.001.005

Author Name: Alexander Don

Organization: Agricultural Council Arkansas (ACA)

ACA believes that compliance with the FIFRA label should be sufficient to meet Endangered Species Act requirements

for listed species and critical habitats. If the Agency fails to stand up for its own scientific determinations, then, based on

past experiences with the Biological Opinions of the Services, additional excessive and costly restrictions will be

included in the PGP. If such further restrictions are included in the final permit, EPA should recalculate its economic

analysis and re-propose the permit for public comment. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

PGP Responses to Comments Appendices

114710/31/2011 04:04 PM EDT



 

Comment ID 644.1.001.008

Author Name: Oatman Chairman

Organization: Nez Perce Tribe, Lapwai,  Idaho

The U.S. Fish and Wildlife Service and the National Marine Fisheries Service (Services) have determined that the

application of pesticides along stream corridors but not directly to a waterbody conducted by Federal agencies (Bureau

of Land Management, U.S. Forest Service) are likely to adversely affect Endangered Species Act listed fish. Therefore,

the Services have set precedence that application of pesticides along stream corridors is likely to enter waterbodies in

an amount that will adversely affect fish. Since the Services have shown that pesticides and their residues are likely to

adversely affect fish when applied along stream corridors, then an NPDES permit should be required for these activities

since water quality is being impaired to a point that could affect beneficial uses. This is especially important on the Nez

Perce Reservation since the majority of waterbodies within the Reservation support ESA listed steelhead, along with

spring and fall Chinook salmon, and coho salmon that could potentially be affected by terrestrial pesticide application.  
 

Response 

EPA acknowledges the commenter’s concern; however, the final permit does not cover, nor is permit coverage required, for

pesticides applications that do not result in a point source discharge to Waters of the United States such as for the purpose of

controlling pest on agricultural crops. 

 

Comment ID 652.1.001.011

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.

Sixth, provisions relating to the Endangered Species Act ("ESA") are still being developed in consultation with the

appropriate Federal agencies. The final provisions need to protect endangered and threatened species as required

under the ESA. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 652.1.001.027

Author Name: Estrin Daniel
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Organization: Waterkeeper Alliance et al.

VI. Endangered Species Act

 

EPA is presently consulting with the Secretary of the Fish and Wildlife Service and the National Marine Fisheries

Service ("Services"), as required by law, concerning modification of the PGP to comply with the Endangered Species

Act. Fact Sheet 102-04 citing 16 U.S.C. 1536(a)(2), 50 C.F.R. pt. 402. As a result of these consultations, some

additional conditions and effluent limitations are likely to be required. Fact Sheet 103-04.  We support further

strengthening of the permit in furtherance of the ESA through the means that are presently being considered.

 

Generally, EPA should prohibit operators from discharging any pesticides in areas where it could adversely affect listed

species. EPA should only allow operators to discharge pesticides that may adversely affect listed species if the

appropriate authority has determined that there is a Declared Pest Emergency Situation, as defined in Appendix A of

the PGP. In this case, the operator must follow the procedures outlined in section 6.4.3 of the PGP and obtain an ESA

section 10 "take permit," 16 U.S.C. § 1539, as required.

 

In addition, EPA should (in consultation with the Services), identify any pesticides known to be particularly hazardous to

a protected species. These particularly hazardous pesticides should be presumptively banned from identifiable habitats

under the PGP. Where numerical water quality limits are established for any such pesticide, waiver of this prohibition

must be subject to adequate water quality monitoring requirements. Such a list need not be exhaustive initially, but may

be compiled through adverse incident reporting under the PGP and any other existing and available data. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 658.1.001.004

Author Name: Keppen Dan

Organization: Family Farm Alliance

Concern: Implications of ESA requirements from FWS/MFS consultation 

 

The current draft has only a placeholder for the potential severe NPDES permit restrictions that the ongoing

consultation with the Services could produce. EPA's economic analysis is based on no such current ESA restrictions.

However, we know from the extremely stringent requirements for buffers around all Pacific Northwest waters that both

Services' requirements and the economic consequences can be severe. If the Services add significant restrictions to

the permit prior to its finalization, EPA should conduct a new economic analysis and then re¬propose for public

comment the permit in which those ESA restriction occur.  
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Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 661.1.001.010

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

V. EPA is providing only one comment period when Endangered Species Act (ESA) consultations are not published in

the draft permit.

 

EPA states in the Fact Sheet that the "PGP may affect listed species and is thus subject to the ESA section 7 (a)(2)

requirements." ARA believes that compliance with the FIFRA label would ensure a "not likely to affect" determination

because the registration process is stringent enough to protect endangered species. However, EPA intends to finalize

the general NPDES permit in December 2010 without providing an additional comment period, and the ESA

placeholder provides little information on how ESA requirements will be met. If significant, costly or severe ESA

requirements are included in the final PGP, EPA should repeat its economic analysis and repropose for public comment

the PGP which those ESA requirements occur. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 665.1.001.006

Author Name: Henderson Carol

Organization: New Hampshire Fish and Game Department

Page 8, 2.1.4 - Why are State consultations not included under the Endangered Species Act? State species should also

be addressed in order to comply with section 1.5. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.
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Comment ID 668.1.001.019

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

Permit Requirements from the Services After Endangered Species Act (ESA) § 7 Consultation: EPA stated it

"…believes the issuance of the PGP may affect listed species and is thus subject to the ESA section 7(a)(2)

consultation requirements," [FN 27] and such consultations with the US Fish & Wildlife Service and National Marine

Fisheries Service ("Services") are underway. It's our belief that compliance with the FIFRA label would ensure a "not

likely to affect" determination; the same registration process that EPA described as justification for not including a

numeric technology¬-based effluent limitation will produce FIFRA label requirements that are sufficiently stringent to

protect listed species. Having undertaken the consultation, EPA may not have it completed by the April 9, 2011

deadline established by the Court for permit implementation. EPA expects the permit to provide protections for species

listed as endangered, threatened, or even proposed to be listed as endangered or threatened. EPA also expects the

permit to protect both critical habitat and proposed critical habitat. Critical habitat designations often change

dramatically during the process of going from proposed to designated, and are often changed by court challenges.

EPA's current ESA placeholder provisions raise many questions, and provide little information on how requirements

would be met. In its economic analysis, EPA concluded that "the economic impact on covered entities, including small

businesses, to be minimal." [FN 28]  Based on past experiences with Services' pesticide consultations and biological

opinions, the MCD fully expects potentially severe and costly additional restrictions will find their way into the NPDES

permit prior to finalization. If so, EPA must repeat its economic analysis and then re¬propose for public comment the

permit in which those ESA restrictions occur. If EPA decides to retain a section on threatened and endangered species,

then "Bulletins Live" (http://www.epa.gov/espp/bulletins.htm) via EPA already covers this section as a result of over a

decade of discussion between EPA and FWS. Pesticide labels currently address ES issues, therefore the MCD asserts

that imposing additional conditions in the PGP is redundant and unnecessary.

 

[FN 27] PGP Fact Sheet pp. 102-103 

 

[FN 28] 75 Fed Reg 107, 31784 June 4, 2010   
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 675.1.001.006

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

We also believe that failure to obtain a final opinion from U.S. Fish and Wildlife Service (FWS), and the National Marine
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Fisheries Service (NMFS) is an actionable flaw in the economic analysis. No reasonable estimate of costs involved with

this permit can be made unless the parameters of restrictions due to mitigation of Endangered Species are fully

enumerated. While we believe that the Agency's current ‘Bulletins Live' should fulfill operator obligations under ESA, we

cannot support the ‘blank check' issued in the draft PGP, for an incomplete consultation. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 675.1.001.016

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

Permit Requirements from the Services After Endangered Species Act (ESA) § 7 Consultation: USEPA stated it

"…believes the issuance of the PGP may affect listed species and is thus subject to the ESA section 7(a)(2)

consultation requirements,"25 and such consultations with the US Fish & Wildlife Service and National Marine Fisheries

Service ("Services") are underway. It's our belief that compliance with the FIFRA label would ensure a "not likely to

affect" determination; the same registration process that USEPA described as justification for not including a numeric

technologybased effluent limitation will produce FIFRA label requirements that are sufficiently stringent to protect listed

species. Having undertaken the consultation, USEPA may not have it completed by the April 9, 2011 deadline

established by the Court for permit implementation. USEPA expects the permit to provide protections for species listed

as endangered, threatened, or even proposed to be listed as endangered or threatened. USEPA also expects the

permit to protect both critical habitat and proposed critical habitat. Critical habitat designations often change

dramatically during the process of going from proposed to designated, and are often changed by court challenges.

 

USEPA's current ESA placeholder provisions raise many questions, and provide little information on how requirements

would be met. In its economic analysis, USEPA concluded that "the economic impact on covered entities, including

small businesses, to be minimal."26 Based on past experiences with Services' pesticide consultations and biological

opinions, we fully expect potentially severe and costly additional restrictions will find their way into the NPDES permit

prior to finalization. If so, USEPA must repeat its economic analysis and then repropose for public comment the permit

in which those ESA restrictions occur. If USEPA decides to retain a section on threatened and endangered species,

then "Bulletins Live" (http://www.epa.gov/espp/bulletins.htm) via USEPA already covers this section as a result of over a

decade of discussion between USEPA and FWS. Pesticide labels currently address ES issues; therefore imposing

additional conditions in the PGP is redundant and unnecessary. 

 

[FN 25] PGP Fact Sheet pp. 102103

[FN 26] 75 Fed Reg 107, 31784 June 4, 2010 
 

Response 
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Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 680.001.010

Author Name: Hamilton Keri

Organization: Wyoming Farm Bureau Federation

Section 1.6.1 This section could have significant economic ramifications for possible NOI applicants. We are unsure if

EPA can create a general permit for applications where there are threatened or endangered species. If they feel it is

possible, we believe the opportunity for citizens who would be affected to be comment is limited by the lack of details.

According to the fact sheet accompanying this document the first item requires the applicant to identify areas where

overlap with the distribution of a listed species and the applicants activities might occur. The fact sheet does not

elaborate on whether the applicant will need to concern themselves with "historic ranges" of species, or actual locations

where the species occurs. Both will require vastly different approaches and different costs. The fact sheet also indicates

the individual that becomes aware of an adverse affect on any listed species to report that information. The fact sheet is

unclear as to what level of monitoring will be required by the applicant to adequately comply with this requirement but

depending on the species the costs could be significant and require specialists.

 

Because this section is only a "placeholder" while EPA continues conversations with Fish & Wildlife Service, we feel this

section will need to have a separate public notice once the EPA concludes their conversation. The public cannot

legitimately provide comments on a future event. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 680.001.011

Author Name: Hamilton Keri

Organization: Wyoming Farm Bureau Federation

Section 1.6.2 discusses the need for an applicant to comply with any pre-existing ESA and further elaborates on this in

the accompanying fact sheet. The fact sheet states that the applicants will comply with requirements resulting from any

pre-existing consultations under the ESA. We are unaware of a central location that contains the results of those

consultations, so the EPA would need to ensure applicants would be able to access the information necessary to

comply with the permit requirement. 
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Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 681.1.001.004

Author Name: Dahlberg Marc

Organization: Arizona Game and Fish Department (AZGFD)

If the consultation between the EPA, the U.S. Fish and Wildlife Service and the National Marine Fisheries Service

results in appreciable changes to the Endangered Species Procedures (Part III.10.F of the permit fact sheet) or 1.6.1

and 1.6.2 of the 2010 NPDES Draft Pesticides General Permit, the Department would like to have another opportunity

for comment. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 682.1.001.004

Author Name: Emmerich John

Organization: Wyoming Game and Fish Department (WGFD)

Section 1.6, Federally-Listed Endangered and Threatened Species and Designated Critical Habitat. This section should

be deleted in its entirety as the ESA provides adequate protection without adding complicating cross references

between agencies and permitting processes. If we consider a project with ESA implications we are already required

coordinate closely with the U.S. Fish and Wildlife Service. Imposing additional conditions in the POP is redundant and

unnecessary 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 685.1.001.016
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Author Name: Musa Christine

Organization: Warren County Mosquito Extermination Commission (WCMEC), New Jersey

• Threatened and Endangered species impact

 

Currently, for all water management projects, the Warren County Mosquito Extermination Commission consults

NJDEP's Landscape Project maps that include locations of federally listed threatened and endangered species. If a

federally listed species occurs at a project site, Warren County consults with the US Fish & Wildlife Service office.

Accommodations can be made regarding the timing or method of implementation of the project. Unfortunately, pesticide

applications for mosquito control are time sensitive and cannot be delayed for such consultation.

 

In New Jersey, engendered and threatened species are often mapped on very large parcels, at times where the species

has never been documented but where it might be based on its presence in the broad vicinity and/or the fact that a

given habitat is suitable for a particular species. To review this for our county's 1200+ known mosquito habitats could be

potentially crippling to our mosquito control operations.

 

The registration of these products is subject to review for their impact on other organisms and by virtue of their

registration with USEPA, should be allowed to be used without the need for any water-quality based effluent limit

monitoring. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 687.1.001.011

Author Name: Unknown Unknown

Organization: Minor Crop Farmer Alliance (MCFA)

The process and schedule the Agency and the U.S. Fish and Wildlife Service and the National Marine Fisheries

Services (Services) are following in reviewing potential impacts of the PGP to endangered or threatened species and

their designated critical habitat under the Endangered Species Act (ESA) is not clear. The current situation has

generated a variety of questions by MCFA members. For example, does such a review include examining specific

pesticides that might be used under such permit? What happens if consultation with the Services is not completed by

April 2011?

 

A number of the activities covered by the draft PGP involve the protection of the public's health and welfare, i.e., from

public health pests. Because of the Sixth Circuit's decision, after April 2011, critical activities such as the application of

pesticides for mosquito control will need to be covered by the PGP or those operators engaged in those activities will be

subject to substantial fines and penalties under the CW A. Given the history of the interaction between the Agency and
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the Services on ESA issues, there is a significant concern that the necessary consultation will not be completed by the

time the PGP is to issue. Such a situation could have significant adverse consequences for the public's health and

welfare. Consequently, the Agency should seek additional time from the Sixth Circuit to address this problem as soon

as there is any possibility the April 2011 deadline will not be met. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 690.1.001.008

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

What are appropriate measures to protect endangered and threatened species?

 

Comply with the pesticide product label and information on EPA's website Bulletin's Live. The mitigation measures that

are incorporated on the label and Bulletin's Live have been scientifically evaluated to determine the types of additional

measures that will protect endangered and threatened species. Furthermore, aquatic risk assessment models are used

by EPA during the registration and re-registration processes that provide protection to the aquatic species with built-in

conservative safety factors. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

 

Comment ID 705.1.001.012

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Page 7. Section 1.6, Federally-Listed Endangered and Threatened Species and Designated Critical Habitat.

 

This section should be deleted in its entirety as it is incomplete. Therefore it is not appropriate to provide comment, nor

is it acceptable that this section be developed after this permit is finalized through the public process. 
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Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

 

Comment ID 705.1.001.013

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Page 7. Section 1.6, Federally-Listed Endangered and Threatened Species and Designated Critical Habitat.

 

Comment: If EPA decides to retain a section on threatened and endangered species, then "Bulletins Live"

(http://www.epa.gov/espp/bulletins.htm) via EPA already covers this section as a result of over a decade of discussion

between EPA and FWS. Pesticide labels currently address ES issues; therefore imposing additional conditions in the

PGP is redundant and unnecessary. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 706.1.001.007

Author Name: Moore Beth

Organization: Oregon Department of Environmental Quality (OR DEQ) and  Oregon Department of Agriculture (ODA)

Move any specific guidance to ESA into Section 1.5. 
 

Response 

EPA disagrees with the commenter.  EPA has a separate and distinct obligation to consult with NMFS and FWS to ensure its

actions do not jeopardize the existence of federally listed endangered and threatened species and designate critical habitat.

Therefore EPA believes it is important to highlight these obligations in separate sections of the permit that reflect permit terms

specific to completion of ESA consultation.

 

Comment ID 740.001.008
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Author Name: Carlson Donald

Organization: Kansas Department of Health and Environment (KDHE)

Permit Pages 7 and 8, Parts 1 .6.1 and 1 .6.2 : As indicated in the opening paragraph, what are EPA's expectations in

regard to the contents of a State PGP? Since States are not required to consult with the National Marine Fisheries

Service (NMFS) and the United States Fish and Wildlife Service (FWS), what provisions will EPA expect States to

address in their PGPs? We don't believe there should be a problem with directly incorporating the provisions of Part 1

.6.2 into a State PGP. If EPA expects specific conditions negotiated with the FWS and NMFS to be included in the State

PGPs, States need to be advised of these requirements long before the proposed December 2010 issuance of the final

EPA PGP. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay.

 

 

Comment ID 837.1.001.014

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

EPA is prohibited from authorizing an individual pesticide application-through a general permit-that may affect a

threatened or listed species under the Endangered Species Act, without first completing site-specific consultation.  16

U.S.C. § 1531 et seq.  This general permit must expressly exclude any pesticide application that may affect a listed

species.    
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 844.1.001.004

Author Name: Tatum Vickie

Organization: National Council for Air and Stream Improvement (NCASI)

The draft PGP indicates that additional effluent limitations and/or recommendations may be promulgated where there

are federally threatened or endangered species. This creates great uncertainty about the PGP. We encourage EPA to

ensure that no additions are made to this section of the PGP until stakeholders and the public have had an opportunity

to review and comment on those additions. 

PGP Responses to Comments Appendices

115810/31/2011 04:04 PM EDT



 

 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 907.1.001.003

Author Name: Clary Patricia

Organization: Californians for Alternatives to Toxics (CATs)

From the Federal Register notice for this rulemaking:

 

Section 7(a)(2) of the Endangered Species Act (ESA) requires that EPA consult with the U.S. Fish and Wildlife Service

and U.S. National Marine Fisheries Service (collectively called the ‘‘Services'') to ensure that the permit is not likely to

jeopardize the continued existence of any threatened or endangered species or adversely affect its critical habitat.

Consultation between EPA and the Services is currently ongoing with the results of that action to be included in the final

permit.

 

CATs is alarmed by this statement. CATs once sued the EPA for its regulation of the Endangered Species Act

regarding the registration of pesticides. That litigation brought about the first determinations of may affect for pesticides

for ANY pesticide or ANY listed species in more than a decade. Though CATs has often been dismayed by the

Services lack of action and shallow and narrow interpretation of the ESA, it's our experience that the Services could

very well require substantial alteration of the current draft of the PGP. It is extremely premature, therefore, to offer this

rule as a draft without the final word from the Services. It reflects what we regretfully see as the continued arrogance of

OPP in insisting at all times that FIFRA trumps every other statute, here the ESA and the CWA, and that the public's

involvement in the rulemaking is cursory, at best (unless it is a business interest member of the public from which EPA

is always eager to seek input).

 

The intersection between ESA and FIFRA and the methods for conducting consultations under §7(a)(2) is complex. In

determining whether a pesticide application use pattern constitutes an "imminent hazard," EPA must consider whether

the pesticide and the application use pattern will pose hazards to species listed as endangered or threatened under the

ESA. EPA has mistakenly interpreted this to mean that FIFRA standards apply to this determination. In reality, FIFRA

does not repeal the ESA in the determination of hazards to the species, just as it does not repeal the CWA in the

regulation of pesticides applied to, over or near Waters of the U.S.

 

FIFRA and its registration process establish a nationally uniform labeling system to regulate pesticide use. The results

of the registration process, FIFRA's labels, are the same nationwide, and so the statute does not and cannot consider

local environmental conditions. In order to avoid underestimating risk, EPA makes assumptions designed not to

understate potential exposure. But these broad assumptions that are made for a registration that is nationwide cannot

be adequate for listed species, which are habitatspecific. It is suitable for the Services to assess risk to a species from a

pesticide application accounting for soil pH, climate, topography, and other factors that cannot be fully examined during

the pesticide registration process. Other factors, including most of those just listed, will influence the PGP, such as
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when setting of the size of pesticide application that when exceeded would trigger a Notice of Intent (NOI) and

preparation of a Pesticide Discharge Management Plan (PDMP). There is nothing in FIFRA that prevents the

involvement of the Services in assessing the hazard of pesticides and pesticide use patterns and to species from a

habitat perspective nor anything in FIFRA or ESA that gives EPA sole authority for assessment of pesticide effects to

species, but this is the path that EPA proposes to take for fulfilling its obligations under the ESA.

 

EPA claims that comparing its toxicity assessment of an active ingredient with its Estimated Environmental

Concentration and finding the latter well below the amount expected to cause harm to a particular species or critical

habitat, EPA would conclude that the use of pesticide products containing that active ingredient would have "no effect"

on listed species." What's more, EPA bundles pesticide use patterns into overly generalized groups with no

distinguishing features to provide protection of endangered species from specific pesticide application methods in

various settings. This is stretching credibility beyond the breaking point. EPA does not have the necessary information

to assess a "particular" species or critical habitat. To make this assessment, EPA must consult with the Services.

 

The process by which the EPA assists in the recovery of listed species should be very different from the EPA's current

process of registering of pesticides. Yet the EPA is attempting in the PGP to be efficient by folding the ESA standards

further into its existing FIFRA regulation, not withstanding the requirements of the CWA, thus rendering a

malfunctioning process into one that is completely ineffectual by limiting the Services' role to one that is vastly

diminished from what is envisioned by the ESA.

 

CATs contends that unless the draft rule is withdrawn until the Services have had their say and any subsequent

alterations are incorporated into a new draft and submitted again for public comment, this process is fatally flawed.

 

Based on consultation to date, EPA included language in the draft general permit that would require:

 

-Any operator that is required to submit an NOI to indicate in that NOI whether threatened and endangered species

and/or its critical habitat are present in the area where permit coverage is being requested;

 

What will happen in the case of applications for which an NOI is not required? This is a concern for CATs because in

many cases, applications of up to a square mile will not have to submit a NOI. The potential for impacts to endangered

species as a result of various factors affecting pesticide use patterns alone undermines any argument EPA would have

for the excessively large sized areas allowed to for application before a NOI would be required. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 907.1.001.012

Author Name: Clary Patricia

Organization: Californians for Alternatives to Toxics (CATs)
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Because the potential for significant revision, CATs expects to see another draft rule offered for public comment before

the rulemaking is finalized. The current version falls short of being adequate to such a degree that it leaves EPA

vulnerable to endless challenge. We anticipate that the involvement of the Services and the public in reviewing this

rulemaking will aid EPA in writing a better, more water tight rule that will provide muchneeded protection of the Waters

of the United States. 
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 911.001.007

Author Name: O'Keefe Sean

Organization: Alexander & Baldwin, Inc. (A&B)

Additional permit provisions for the protection of Endaneered Species, if added, may warrant reopening of the draft

PGP for additional public comment. According to the preamble to the draft PGP, consultation between EPA and the

U.S. Fish and Wildlife Service and U.S. National Marine Fisheries Service is currently ongoing with the results of that

action to be included in the final permit. As a result of those consultations, EPA may need to consider adding conditions

to the permit to further protect listed species and critical habitat, including additional effluent limitations, monitoring,

planning, recordkeeping, and/or reporting.

 

Based on past experiences with the Services' pesticide consultations and biological opinions, we fully expect potentially

severe and costly additional restrictions will find their way into the Pesticide General Permit prior to finalization, and that

such restrictions may materially impact the likely economic impact to covered entities. In that event, we believe that

opportunity for public comment on any such additional restrictions would be warranted.   
 

Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 

 

Comment ID 939.001.012

Author Name: Russell Russell

Organization: Pennsylvania Department of Agriculture

The Department is concerned that the ESA consultation could result in significant new restrictions on pesticide

applicators operating under an NPDES permit. EPA should allow stakeholder input and opportunity for comment if

substantive new requirements are added as a result of the consultation . 
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Response 

Please refer to PGP Comment Response Endangered Species Act Essay. 
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Response to Public Comments: Final U.S. EPA NPDES Pesticide General Permit 
for Discharges From the Application of Pesticides 

 
 

 

 

Issue Category: 

1. Coverage Under This Permit 
 

 

 

 

 

 

 

 

 

 

 

October 31, 2011 

 

Docket #: EPA-HQ-OW-2010-0257 

 

  



 

1.0 - COVERAGE UNDER THIS PERMIT

Comment ID 203.1.001.001

Author Name: Byram Tom

Organization: Southern Forest Tree Improvement Committee (SFTIC)

We fully agree with the objectives of the NDPES Program for regulating pesticide applications to the waters of the

United States and have worked diligently over the years to minimize drift from our applications. Our current

understanding is that due to seed orchard site selection and use of adequate buffering, southern pine seed orchards will

not currently be required to be permitted. However, we are concerned that lack of clarity or changes in permitting

requirements currently under consideration, specifically those related to permit requirements for terrestrial applications,

could have the unintended consequence of hindering our ability to deliver the seed necessary to ensure the nation's

future forests. We therefore respectfully request that you: 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 240-cp.001.008

Author Name: Harmon Lynn

Organization: American Falls Reservoir District No. 2, Shoshone,  Idaho (ID)

The general permit needs to make clear that the control of terestial weeds if not over water doesn't need a permit. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 494.1.001.041

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

NCFC appreciates the opportunity to comment and encourage your consideration of the recommendations we have

made to ensure consistency with the requirements of product labels and reduce needless paperwork. As the Agency

works toward a final PGP, we urge you to clearly identify the scope of the permit and clarify that EPA is not purporting
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to assert jurisdiction over farmed wetlands and agricultural drainage ditches and canals. The Agency must the Agency

re-confirm the nonpoint source status of crop protection activities and that agricultural pesticide uses are beyond the

scope of the NPDES program and the proposed PGP. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 581.001.007

Author Name: Steenson Daniel

Organization: Nampa and Meridian Irrigation District (NMID)

A. Section 1 -Coverage Under the Permit 

 

As discussed above, one of the primary concerns under "coverage" is the failure to mention the Guidance concerning

exemptions for irrigation return flows. More specifically. there is no mention of EPA's prior determination that

maintenance of irrigation conveyances through the use of aquatic herbicides is integral to the function of an irrigation

return flow system and. falls under the exemption for irrigation return flows. EPA should modify the PGP to clarify and

confirm its prior Guidance as to irrigation return flows.  
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 700.001.004

Author Name: Broude Sylvia

Organization: Toxics Action Center and GreenCAPE

Strengthen coverage and thresholds for  requiring the permit - We would like EPA to expand coverage of the permits,

including thresholds for applicability.

 

According to the draft permit, all biological pesticides are covered, but only chemical pesticides that leave a residue or

degradates are covered. [p. 1, 37]

 

The permit should presume that all pesticide applications will leave a residue. It should also define pesticide as the

entire chemical mix used, including both active ingredients and inerts. 
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Response 

Please refer to PGP Comment Response Scope Essay

 

1.1 - ELIGIBILITY

Comment ID 231.1.001.001

Author Name: Jones Stan

Organization: Top Hat Ag. LLC.

My company has been in business for 63 years both in aerial and ground pesticide applications. We have never had a

significant drift issue. We always have taken pride in our application methods always advancing to the latest in

technology. We utilize Gps guidance, flow control, nozzles, and smoke generators in our applications. In addition we

use computer mapping to insure that we are in the correct fields and know all hazards associated with the location. We

are able to see water, dwelling, etc. in advance of the application. If a problem is seen we will send ground personnel to

the area to monitor the application to insure the safe application. We are constantly continuing our education and that of

our applicators. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 243.1.001.001

Author Name: Heiderscheidt Cory

Organization: Heiderscheidt Aerial LLC

Our company treats a variety of crops, such as; wheat, alfalfa, field corn, sweet corn, peas, & soybeans. Some of which

are adjacent to rivers, lakes, wetlands, creeks or "conveyances" to such waters (e.g., irrigation ditches or irrigation

canals. We do everything within our power to avoid drift into these areas, but a very small amount of the pesticide could

inevitably enter jurisdictional waters of the U.S. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 243.1.001.004
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Author Name: Heiderscheidt Cory

Organization: Heiderscheidt Aerial LLC

Heiderscheidt Aerial LLC and other Aerial Applicators work very hard to avoid jurisdictional waters of the U.S, minimize

drift, and fully understand our application equipment. Our company already follows the many professional and safety

standard operating procedures that professional aerial applicators use; we must comply with the requirements of the

Federal Aviation Administration (FAA), FIFRA, and many state and local requirements affecting aerial pesticide

application. We participate in Fly Safe Clinics, PAASS Participation, Operation S.A.F.E. participation and utilize online

sites/tools that help us figure out droplet size to keep drift to an absolute minimum. Our airplane is also equipped with

specialized nozzles, half-boom shutoff systems, and electrostatic and conventional spray booms. Many of us, including

myself, use XM Weather in our airplane to keep a close eye on weather and wind conditions to provide the best

possible application. We also use GPS guidance and our aircraft is equipped with smokers which both help to minimize

drift. Our company works very hard to provide our environment, customers, and our community with the safest and

most accurate applications. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 247.1.001.004

Author Name: Shelley Rodney

Organization: Whirlwind Aviation Inc.

We are professional aerial applicators and are required to follow countless Federal and State laws in order to obtain a

pilot and applicator licenses. We must comply with all FAA, FIFRA and many state and local requirements affecting

aerial pesticide application. We must comply with the laws governing each pesticide as well as containment laws. We

participate in many programs and workshops to insure precision application as well as the safety of our employees. We

participate in the PAASS program, Operation S.A.F.E., and equipment calibration clinics each year. Our equipment is

state of the art with specialized nozzles, smoker systems, and GPS guidance. This allows us to avoid drift at treatment

sites and eliminates the need for flaggers in the field. We have weather stations to monitor weather conditions in the

application areas that report to a central computer logging station. We are well equipped to deal with issues that arise

from the handling and dispensing of pesticides, but are not crop consultants and do not have the knowledge or man

power to evaluate thresholds and effectiveness of the pesticides we dispense. 
 

Response 

 Please refer to PGP Comment Response Structure Essay.
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Comment ID 249.1.001.001

Author Name: Lewis Carol

Organization: Southeast Cass Water Resource District (WRD)

Permit needed or exempt: As stated above, the WRD is responsible for noxious weed control on its facilities, which are

publicly owned. Will these areas be exempted similar to agricultural production lands or will the WRD need to apply for

a NPDES permit? 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 249.1.001.002

Author Name: Lewis Carol

Organization: Southeast Cass Water Resource District (WRD)

Treatment Management Area (TMA): How do we determine if a particular facility will or will not have "unavoidable

discharge to waters of the U.S.?" Will we need a blanket permit for the WRD? 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 258.1.001.004

Author Name: McLaurin Allen

Organization: Southern Cotton Growers Inc.

We concur with that spray drift from crop protection applications should not be included under the PCP and urge EPA to

make a strong statement in its final PGP that agriculture is excluded from the general permit and that there is not an

option for agricultural operations to obtain a PGP. 
 

Response 

Please refer to PGP Comment Response Scope Essay
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Comment ID 266-cp.001.004

Author Name: Respess Gary

Organization: North Carolina Cotton Producers Association, Inc.

Also, we concur that spray drift from crop protection applications should not be included under the PCP and urge EPA

to make a strong statement in its final PGP that agriculture is excluded from the general permit and that there is not an

option for agricultural operations to obtain a PGP. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 337.1.001.004

Author Name: Knight Sylvia

Organization: Earth Care Ministry

The Pesticide General Permit is intended (Part 1.1.1) to govern biological pesticides and "chemical pesticides that leave

a residue…" The latter category appears to include all chemical pesticides, since they break down to other chemical

products (degradates), which can be more persistent in soil than the parent compound. The degradate of glyphosate,

AMPA, has a half-life of between 119 and 958 days in several studies (Cox, C, 2000). Degradates can contaminate

groundwater after the parent compound has broken down and, because they also are toxic to life, they should be

considered in monitoring protocols (Kolpin, DW et al, 1998). Many inert ingredients are toxic: e.g. isopropylamine is an

inert (disclosed by EPA in 2009) in BASF's Journey Herbicide used at substations near water. It is toxic to aquatic

organisms and a severe skin and respiratory irritant (International Chemical Safety Cards, 1997).

 

RECOMMENDATIONS:

1. Please keep the chemical category as inclusive as possible in the PGP.

2. Please regulate degradates and inert ingredients in any rule-making process. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 435.1.001.003

Author Name: Neprash Randy

Organization: Minnesota Cities Stormwater Coalition (MCSC)
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The draft Permit includes a number of statements limiting eligibility for permit coverage (e.g.: "you are not eligible for

coverage under this permit") under specific circumstances. In some cases, the entity considering permit coverage may

need to seek an individual pesticide permit under this program. In other cases, the entity will not need to be covered

under any type of NPDES pesticide permit. This is an important distinction that should be made clear in every case. At

every instance where the draft permit states that permit eligibility or coverage is limited, please clearly indicate, in the

body of the permit, whether an individual permit is needed. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 565.1.001.011

Author Name: Murray William

Organization: National Alliance of Forest Owners (NAFO)

There are multiple examples in the Fact Sheet where EPA indicates that only point source pesticide discharges are now

subject to NPDES permitting requirements in the wake of National Cotton Council, but the Fact Sheet is not a model of

clarity on whether EPA is maintaining long-standing interpretations on nonpoint source activity, such as forest herbicide

use against competing vegetation. For example, "any pesticide application activities that do not fall within the four use

patterns covered by this permit will require coverage under some other NPDES permit if those activities result in point

source discharges to waters of the U.S." Fact Sheet at 15 (emphasis added); see also id. at 5 ("chemical pesticide

residuals are pollutants as applied if they are discharged from a point source for which NPDES permits are required");

id. at 15 (the draft PGP "does not cover discharges that, by law, are not required to obtain NPDES permit coverage");

id. at 6 ("[w]hile other use patterns are not covered by this general permit, the existence of this general permit does not,

by definition, obviate the possibility that an individual permit would be necessary if other types of pesticide applications

result in point source discharges to waters of the U.S.").[FN 3] Because terrestrial forest herbicide use is currently

defined by regulation and EPA interpretation as nonpoint source activity, NAFO assumes, and EPA should make clear,

that such activity continues to fall outside of NPDES permitting requirements imposed by National Cotton Council.[FN 4]

 

 

[FN 3] Similarly, EPA's Frequently Asked Questions on the PGP denotes the need for a point source discharge in four

separate responses (see Nos. 2, 6, 7, and 12). 

 

[FN 4] In addition, EPA needs to add the "point source" qualifier to the following statement in the Fact Sheet (at 19), as

noted: "EPA therefore now requires all [point source] dischargers of pesticide pollutants, including [point source]

dischargers in and over forest canopies where there are waters of the U.S. below the canopy, to obtain NPDES

permits." 
 

Response 
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Please refer to PGP Comment Response Scope Essay

 

Comment ID 608.1.001.003

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

The Department is also concerned that there is no·clear delineation of permit applicability and coverage under the PGP.

While we understand that activities and use patterns will vary, especially with respect to discharges into waters of the

U.S., the Federal Register (FR) Notice and the draft PGP do not explain the basis for choosing the four activities

covered or the thresholds requiring a Notice of Intent (NOl). For example, neither the FR Notice nor the PGP (or even

the PGP fact sheet) identifies woodlands or rangelands, both large components of the land management agency

holdings. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 619.1.001.004

Author Name: Pafko Frank

Organization: Minnesota Department of Transportation (MnDOT)

Mn/DOT's pesticide use pattern does not seem captured by the four use patterns presented in the PGP. While we

interpret this as supporting the conclusion that our activities are not within the scope of this NPDES permit, we are

concerned that the current level of ambiguity in the PGP would allow others to interpret that Mn/DOT would require an

individual permit. We request that our interpretation be affirmed and the PGP be clarified to reflect this situation.  
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 687.1.001.004

Author Name: Unknown Unknown

Organization: Minor Crop Farmer Alliance (MCFA)

Additionally, even in the view of the Sixth Circuit, not all pesticide applications constitute the discharge of a waste and
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need a NPDES permit. The court applied such a requirement only in instances involving "excess pesticide residue". In

determining the meaning of that phrase, the Agency needs to consider that over time, the ability to detect residues

becomes ever greater. Thus, that which may not be detectible today may become detectable in the future. Today, an

operator may determine that its operation does not result in detectible excess pesticide residues in water and, therefore,

that it does not need a PGP. However, would such operator be required to obtain a PGP, assuming the activity involved

is one of the four covered activities, if pesticide residue analytical technology becomes more sensitive, resulting in a

lower limit of detection, but with no change in the operator's pesticide application use pattern? To account for this

eventuality, the Agency should set now a de minimis or negligible level below which a PGP would not be required. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 687.1.001.005

Author Name: Unknown Unknown

Organization: Minor Crop Farmer Alliance (MCFA)

The Agency should also address the possibility of incidental drift associated with an application subject to the

exemptions. Historically, the Agency has readily acknowledged that drift is likely to occur incident to pesticide

application. The nature of the activity is such that despite the use of the most conscientious and careful application

measures, some incidental drift may occur. If the discharge of water containing pesticide residues from a treated

farmland is exempt from a requirement of an NPDES permit (under the IRF), then too should incidental drift associated

with that treatment. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 935.001.001

Author Name: Dippel Donnie

Organization: Texas Vegetation Management Association (TVMA)

The Texas Vegetation Management Association (TVMA) appreciates the opportunity to submit these public comments

on EPA's proposed pesticide National Discharge Elimination System (NPDES) General Permit for Point Source

Discharges of biological or chemical pesticides. TVMA represents companies that develop, manufacture, formulate,

distribute, and apply pesticides to right-of -way sites in Texas. TVMA members are responsible for maintaining the

highway, electrical, railroad, drainage ditches and pipeline right-of -ways. It is important to our safety, economy, and

national security that these be maintained properly . Many times a right-of-way application contract can involve
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thousands of miles and may go through several states and could involve numerous water crossings regulated by the

permit. The requirements in the NPDES General Permit would cause a burdensome planning process, enormous

record keeping and reporting requirements adding a substantial cost for treatment and maintenance of these sites.

TVMA believes that pesticide applications by right-of-way contractors should not generally be subject to the Clean

Water Act (CWA) or this permit and provide these comments in support of this position. Pesticide manufactures engage

in enormous amounts of research and supporting documentation to meet the registration requirements in the Federal

Insecticide Fungicide and Rodenticide Act (FIFRA). 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

1.1.1 - ACTIVITIES COVERED (USE PATTERNS) [REQUEST FOR

COMMENT - USE PATTERNS AND NUMBER OF ENTITIES COVERED]

SUPPORT/ OPPOSE

QUESTION OF WHETHER PERMIT COVERAGE IS NEEDED FOR A

SPECIFIC ACTIVITY.

Comment ID 171.001.005

Author Name: David James

Organization: St. Lucie County Mosquito Control & Coastal Management Services

Do roadside ditches and swales that are treated by hand come under the permit, or do only roadside ditches and

swales that are treated by vehicle  mounted tanks with sprayer nozzles come under the permit?

 

The permit is still not clear what is actually required to be permitted; if a Mosquito District applies 1.5 M acres of

adulticides and larvicides per year to upland communities, but does not apply them directly to Waters of the US, is a

permit required for those chemical applications? 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 173.001.003

Author Name: Foshay A.
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Organization:  

Please, at the very least, require permits for ground uses of pesticides. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 178-cp.001.001

Author Name: Hipkins Pat

Organization: Virginia Cooperative Extension

Would treating vegetation in a dry ditch or using a pesticide product that allows incidental water contact be covered by a

general permit -- or exempt from permit requirements?

 

Does the pest as well as the site matter...meaning no permit for treating a dry roadside ditch for grassy weeds but yes

permit for treating the same site for cattails? (Either way, treating a dry ditch could result in water residues.)

 

Clarifying this point on the final version of the federal NPDES permit will be important for many commercial applicators

and/or government agencies who treat rights-of-way. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 194-cp.001.004

Author Name: Ruby Terry

Organization: Tri-County Noxious Weed Control

Further in the Noxious Weed Control business, we work under State Law to control these pests. Most of the weeds in

question are spread through our irrigation systems. Not being able to treat these weeds along the canal and irrigation

systems would make our efforts futile at best. 
 

Response 

Please refer to PGP Comment Response Scope Essay
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Comment ID 195.1.001.015

Author Name: Wolf C.

Organization:  

The proposal states that the PGP is required for application "in water" or "at waters edge" (1.1.1, pg. 1), however the

fact sheet states that the PGP will be for the "application of a pesticide to target a pest that is present in or over,

including near, the water where such application results in a discharge to waters of the U.S." (I.3, pg. 3, emphasis

added). This phrasing is inconsistent, and inclusion of the word "near" renders the definition vague and confusing.

"Near" needs to be either removed entirely or clearly defined using a specific distance (i.e. five feet, ten feet, one mile,

etc.) to reduce confusion and potential abuses of this wording in the future. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 201.1.001.005

Author Name: Jones Travis

Organization: Idaho Grain Producers Association (IGPA)

The IGPA is concerned with what appears to be an unintended and unwarranted expansion of regulatory authority of

the draft PGP.

 

In the "Activities Covered" section of the EPA Federal Register Notice, the language says that the "This draft permit

would not provide coverage for other pesticide use patterns; however, EPA is still exploring whether other use patterns

should be included.".

 

What is meant by "other use patterns" and why would the EPA feel it necessary to seek further comment on this?

 

Under the same section, the Notice states that the:

 

"EPA has not included most use patterns that target land-based pests and flying pests that are not near or over water.

EPA is seeking comment on whether certain activities targeting such pests may involve unavoidable point-source

discharges to waters of the United State."

 

The IGPA believes this language makes unnecessary and irrelevant assumptions outside the scope and intent of this

draft regulation. The EPA should not consider pesticide use patterns targeting land-based pests and flying pests

because the intent of the draft PGP is to regulate discharges to waters of the U.S. in four general pesticide use patterns

that specifically exclude use patterns for terrestrial land-based pests.
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Why would the EPA seek comment on this use area? 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 202-cp.001.001

Author Name: M. M.

Organization:  

Please DO NOT eliminate mosquito spraying. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 204.1.001.005

Author Name: Rau Brian

Organization: Medina Flying Service

The inclusion of all forest canopy applications and mosquito control work in the general permitting process is

unreasonable as the work may not necessarily be over or near Waters of the US. An application may be several miles

from qualifying waters. If an application is not over or near Waters of the US by definition, it should not be included,

regardless of the type of application. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 216-cp.001.001

Author Name: Anonymous Anonymous

Organization:  

please reconsider ending the pesticide spraying for mosquitoes 
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Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 222.1.001.001

Author Name: Wolf Stanley

Organization: North Dakota Weed Control Association (NDWCA)

As stated above the noxious weed control districts main treatment areas are the road rights of way. Since this is publicly

owned land, will these areas be exempted similar to agricultural production lands or will the weed control districts need

to apply for a NPDES permit? 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 222.1.001.013

Author Name: Wolf Stanley

Organization: North Dakota Weed Control Association (NDWCA)

Mowing would be an option to maintain compliance with the North Dakota Noxious Weed Law; however, mowing will

not control the spread of noxious weeds as most noxious weed species spread through root expansion.

 

Weeds deemed to be noxious are injurious to public health, crops, livestock, land, or other property. The presence of

noxious weeds in cropland, rangeland, wildlife habitat and recreational areas cost North Dakotans millions of dollars

each year in expenses and crop production losses. The presence of noxious weeds also reduces rural and urban land

values and the state's tax revenues. We request that either noxious weed control programs get an exemption from

needing a permit or at least greatly increase the threshold levels within the treatment management areas so we can

conduct our required weed control programs. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 232-cp.001.004

Author Name: Hipkins Pat
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Organization: Southern Region Pesticide Safety Educators

Does treating a dry ditch or ditchbank "count" as a "near water" application? If so, the number of impacted parties

increases considerably (ex. all state departments of transportation). Is this your intent? Note that some pesticide labels

allow incidental water contact...and some specialists recommend waiting until a ditchbank (or temporary pond) is dry to

enable use of a pesticide that would otherwise not be an option. If a dry ditch "counts", this tactic may no longer be a

viable option. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 273.1.001.002

Author Name: Kleingartner Larry

Organization: National Sunflower Association (NSA)

NSA strongly opposes an expansion of activities covered under this draft permit without the ability to comment through

the public review process.  
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 277.1.001.008

Author Name: Pennington Larry

Organization: North Side Canal Company

The reduced ability to control aquatic weeds in canals, ditches and drains will predictably result in flooding, which will

affect urban areas, housing, commercial development, farms, highways, etc. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 279.1.001.002

PGP Responses to Comments Coverage Under This Permit

117710/31/2011 04:04 PM EDT



 

Author Name: Ferenc Susan

Organization: Chemical Producers & Distributors Association

The PGP covers four use patterns[FN2] for applications of biological pesticides and chemical pesticides that leave

residues when applied directly to, over, or near waters of the U.S. For the most part, EPA has developed and proposed

a reasonable permitting framework to implement the Clean Water Act ("CWA")[FN3] requirements mandated by the

Sixth Circuit Court of Appeals.[FN4] The pesticide applications (i.e., CWA discharges) are subject to the PGP based on

an assumption that, for purposes of the PGP and the vacated 2006 rule, they will "make unavoidable contact with the

water."[FN5] The draft PGP intentionally does not provide coverage for any other discharges to waters of the U.S.,

including terrestrial applications to protect crops that might directly or indirectly encounter wetlands, ditches, or other

waters of the U.S. or their conveyances. CPDA agrees that these use patterns are appropriate for the PGP. They

properly address the court's ruling and properly exclude certain terrestrial discharges that, by law, are not required to

obtain NPDES permit coverage.[FN6]

 

However, EPA also alludes to potential enforcement liability for other discharges by cautioning potential

"operators"[FN7] that "[a]ny point source discharges of pollutants to waters of the United States not covered by this or

another general permit will need coverage under an individual permit,"[FN8] and solicits comments on possible PGP

coverage for other use patterns. CPDA does not support inclusion of any other use patterns in the PGP at this time, but

notes that any additional use patterns should be limited to those that are "over" or "near" CWA jurisdictional waters and

consistent with an Agency determination that "a portion of the pesticide will unavoidably be deposited into the waters of

the U.S."[FN9]  

 

 

[FN2] The permit addresses pesticide applications to control (1) mosquito and other flying insects, (2) aquatic weeds

and algae, (3) aquatic nuisance animals, and (4) forest canopy pests.

[FN3] 33 U.S.C. §1251 et seq.; CWA §§101-607.

[FN4]National Cotton Council, et al. v. EPA, 553 F.3d 927 (6th Cir. 2009), cert. denied (U.S. Feb. 22, 2010) (Nos. 09-

533 and 09-547) (vacating EPA's 2006 final rule exempting certain surface water-related pesticide uses from NPDES

permit requirements).

[FN5] Draft [NPDES] Pesticides General Permit (PGP) for Discharges from the Application of Pesticides to or over,

including near Waters of the U.S. - Fact Sheet (June 2010) ["Fact Sheet"], p.18.

[FN6] CWA §502(14). The statutory definition of "point source" excludes "agricultural stormwater discharges and return

flow from irrigated agriculture."

[FN7] In essence, an "operator" is defined in Appendix A of the PDP as any entity that finances, decides to undertake

pesticide applications, and/or has day-to-day control of or performs activities necessary for permit compliance.

[FN8] 75 Fed. Reg. 31755, 31783 (June 4, 2010). [FN9] Fact Sheet, p. 13. 
 

Response 

Please refer to PGP Comment Response Scope Essay
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Comment ID 281.1.001.032

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

The EPA suggests that it might decide to expand the NPDES PGP and add additional use patterns that are not

considered in the current draft as proposed.  We believe that an expansion of permit coverage under the NPDES PGP

would require a new opportunity for public notice and comment as required by the APA.  The Agency would also have

to revisit the economic impact of the NPDES PGP on any new category the Agency added to the general permit as

required by the RFA.  UPI reserves the right to submit comments on any subsequent additions to the NPDES PGP.  
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 284.1.001.008

Author Name: Mountfort Tom

Organization: Denver Water

The reference to "water and at water's edge" should be replaced with the defined term "Treatment Area" to avoid

confusion. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 294.1.001.003

Author Name: Goehring Doug

Organization: North Dakota Department of Agriculture

The PGP is limited to four pesticide use patterns in which pesticides are applied to directly in or on water (a. mosquito

and other flying insect pest control, b. aquatic weed and algae control, c. aquatic nuisance animal control, and d. forest

canopy pest control). The PGP excludes agricultural and other terrestrial pesticide uses near water. This scope of

activities is appropriate and the four use patterns covered under the PGP are well-defined. 
 

Response 
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Please refer to PGP Comment Response Scope Essay

 

Comment ID 315.1.001.002

Author Name: Peterson Jack

Organization: Arizona Department of Agriculture

There will be other than aquatic weeds and pests along water's edge.  These need to be defined more generically so

that pests taking up home near the water can be controlled.  
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 315.1.001.016

Author Name: Peterson Jack

Organization: Arizona Department of Agriculture

The permit is silent on inert ingredients.  It must be made clear that when a pesticide application is covered by the

permit that it includes the AI, the degradates if any, and the inert ingredients.  
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 320-cp.001.012

Author Name: Rainey Tadhgh

Organization: Associated Executives for Mosquito Control Work in New Jersey

The Report does not indicate whether any impairments identified by the States were caused by uses that will be subject

to NPDES permits under the CWA." These statements provide further proof for excluding mosquito control activities

from the burdensome requirements of this permit. 
 

Response 
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Please refer to PGP Comment Response Scope Essay

 

Comment ID 334.1.001.002

Author Name: Wogsland Dan

Organization: North Dakota Grain Growers Association (NDGGA)

Stay in the present scope of the permitting process  Presently the new NPDES regulations will be applicable to the

following pesticide applications: 

 

•	Mosquito and Other Flying Insect Control 

•	Aquatic Weed and Algae Control 

•	Aquatic Nuisance Animal Control 

•	Forest Canopy Pest Control  

 

NDGGA supports limiting the scope of the NPDES permitting process to these specific pesticide applications. Permits

should only be required when pesticides are applied in or on the navigable waters in the United States. Agricultural

producers should only be subjected to the NPDES permitting process if they are applying pesticides in the

aforementioned manner.   
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 335.1.001.006

Author Name: Giguere Cary

Organization: Vermont Agency of Agriculture

The Vermont Agency of Agriculture DOES NOT support adding additional use patterns to the four categories of

pesticide application currently covered by the draft General Permit.

 

Number of Entities (potentially) Covered by the Permit: Vermont is a delegated NPDES state and therefore the covered

pesticide application activities are not directly subject to the Pesticide General Permit. For the four use patterns of

interest, the number of pesticide applicators and "controlling entities" subject to state permitting for these activities are:

 

1) Mosquito and Flying Insect Control - Category 7B

21 Commercial Applicators 16 Govt Applicators 16 Companies/Agencies

 

2) Aquatic Weeds and Algae Control - Category 5
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3) Aquatic Nuisance Animal Control - Category 5

32 Commercial Applicators 45 Govt Applicators 28 Companies/Agencies

 

4) Forest Canopy Pest Control - Category 2

32 Commercial Applicators 42 Govt Applicators 42 Companies/Agencies

 

Totals: 85 Commercial Applicators 103 Govt Applicators 86 Companies/Agencies 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 339.1.001.006

Author Name: Braswell Max

Organization: Arkansas Forestry Association (AFA)

There Should Be Additional Opportunity To Comment If EPA Adds Additional Use Patterns

 

In its Federal Register Notice for the draft PGP, EPA suggests that if it later decides to expand the coverage of the

permit to include use patterns in addition to the four covered in the PGP as currently proposed, the Agency does not

intend to offer additional opportunity to comment on the PGP in light of such additions. AFA disagrees that an

expansion of coverage would not require a new opportunity to comment, and reserves the full extent of its rights to

comment on any expansion of the coverage or other change to the PGP that impacts its members. Should EPA decide

to cover any additional use patterns, the economic impact of that expansion will not have been specifically addressed in

EPA's economic analysis of the impacts of the PGP. More particularly, AFA will seek to comment on any expansion of

CWA permitting requirements for herbicide or other forestry pesticide use if EPA proposes to modify the silvicultural

rule, and on the additional economic analysis that would be necessitated by such a change. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 341-cp.001.006

Author Name: Anonymous Anonymous

Organization:  

Are forestry sites which have been bedded in the coastal plain considered US waters and come under the permitting
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process?

 

Are right of way applications that treat swampy areas considered US waters? 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 348.1.001.002

Author Name: Keller Alan

Organization: Illinois Environmental Protection Agency

The permit is applicable to "applications of biological and chemical pesticides which leave a residue."  The definition of

pesticide residue includes pesticide applications that "no longer provide pesticidal benefits."  The draft permit provides

no guidelines to make the key determination in the permit drafting process of "the application no longer provides

pesticidal benefits."  The definition further provides that pesticide residue could include any degradates of the pesticide.

The draft permit however fails to specify a process for determining the pesticide residue or its degradates for the

purposes of permitting or enforcement.  However,  the factsheet does goes into further detail on this issue in the second

labeled Scope of the Permit.  This section specifically states, "for the purpose of this permit, EPA assumes that all

chemical pesticides will leave a residue once the product has performed its intended purpose."  Furthermore USEPA

states, "the Agency expects that some portion of every application of pesticide made into a water of the U.S. will leave a

residual in the water of the U.S. and this assumes every application will trigger the requirement for an NPDES permit."

The Agency believes including this language in the permit would resolve the issue discussed above. 

 

If the language is not included in the permit, the Agency believes one of the many potential problems would be pesticide

applicators stating after application that there is no residue or no residue which does not provide pesticidal benefits,

which would appear to exempt them from the permitting process.  How would the regulating agency determine if the

remaining residue or its degradates are providing any pesticidal benefits?  The burden of proof would be on the

regulatign agency (states), with no clear methodology for quantifying the presence of a residue that no longer provides

pesticidal benefits.  However the factsheet states that, "any person who wishes to dispute the assumption should

submit scientific data to prove that no quantity of the pesticide will remain as a residual in the water of the U.S.  The

data should include data to show what level of the pesticide can be detected in water, and at what level in water the

pesticide provides a pesticide benefit."  The Agency believes including this language in teh permit would clarify the

issue discussed above.   
 

Response 

Please refer to PGP Comment Response Scope Essay
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Comment ID 348.1.001.004

Author Name: Keller Alan

Organization: Illinois Environmental Protection Agency

USEPA should consider removing the word "flying" from the Mosquito and Other Flying Insect Pest Control. Why limit

this use pattern to only flying insects? Including any insect would make this use pattern broader in scope and eliminates

the possibility for individual permits for non-flying insect control. 

 

USEPA should consider removing the word "aquatic" from the Aquatic Weed and Algae Control. Why limit this use

pattern to only aquatic weeds? Including all weeds would make this use pattern broader in scope and eliminates the

possibility for individual permits for non-aquatic weed control. 

 

USEPA should consider renaming the use category Forest Canopy Pest Control to "Forested Area Pest Control." By

removing the word canopy this use patter will cover more than aerial application, it would also cover ground application.

This would include any kind of fogging done, which is similar to one method of mosquito control. Changing the name of

this use category would make this use pattern broader in socpe and eliminates the possiblity for individual permit for

non-aerial pest control.  
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 352.001.003

Author Name: Gornicki Philip

Organization: Responsible Forestry

5. There Should Be Additional Opportunity To Comment If EPA Adds Additional Use Patterns

 

 In its Federal Register Notice for the draft PGP, EPA suggests that if it later decides to expand the coverage of the

permit to include use patterns in addition to the four covered in the PGP as currently proposed, the Agency does not

intend to offer additional opportunity to comment on the PGP in light of such additions. The Florida Forestry Association

disagrees that an expansion of coverage would not require a new opportunity to comment, and reserves the full extent

of its rights to comment on any expansion of the coverage or other change to the PGP that impacts its members.

Should EPA decide to cover any additional use patterns, the economic impact of that expansion will not have been

specifically addressed in EPA's economic analysis of the impacts of the PGP. More particularly, the Florida Forestry

Association will seek to comment on any expansion of CWA permitting requirements for herbicide or other forestry

pesticide use if EPA proposes to modify the silvicultural rule, and on the additional economic analysis that would be

necessitated by such a change. 
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Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 356.1.001.002

Author Name: Unknown Unknown

Organization: Lee County Mosquito Control District (LCMCD)

Page 31782, D. Key Permit Provisions for Which EPA Is Soliciting Comment; Activities Covered

 

EPA has not included most use patterns that target landbased pests and flying pests that are not near or over

water.EPA is seeking comment on whether certain pesticide application activities targeting such pests may involve

unavoidable pointsource discharges to waters of the United States.

 

LCMCD Comment Since these types of pesticide applications are terrestrial, they would be outside of the scope of

CWA and would be covered by FIFRA regulations.  
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 359.1.001.006

Author Name: Ricci E.

Organization: Mass Audubon

During the 2006 state-declared public health emergency response to Eastern Equine Encephalitis, Massachusetts

obtained an emergency waiver from EPA, allowing aerial application of Anvil over hundreds of thousands of acres of

southeastern Massachusetts including various wetlands and waterways. Anvil is one of the pyrethroid-based pesticides

that is highly toxic to fish and therefore applications in or over fish bearing waters are normally prohibited. The permit

should restrict emergency applications for mosquito control to emergencies declared by state public health authorities. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 360.1.001.009
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Author Name: Diehl Ted

Organization: North Side Canal Company, Ltd.

Ditch Bank Spraying. The general permit is not clear about ditch bank spraying at the edge of the ditch bank (near the

water's edge). If an operator is spraying the ditch bank to control terrestrial weeds, the general permit should make it

clear that spraying does not require a NPDES permit.  
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 363.1.001.002

Author Name: Downing Jere

Organization: Cranberry Institute

Section 1.1.1. - Activities Covered

 

We believe the agency has identified 4 activities that clearly cover pesticide applications made directly to water.

However, the agency has not clearly explained or clarified coverage of terrestial pesticide applications in or near

jurisdictional waters of the US. We request that agency either clearly exempt such applications from the permit

requirement or provide coverage for these activities within the general permit.

 

If such terrestrial pesticide applications in or near jurisdictional waters can not be clearly exempted, we request that the

Agency create another (5th) category of pesticide use/activity to provide coverage for any terrestrial agriculture

pesticide applications in or near jurisdictional waters of the US. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 365.1.001.009

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

All pesticide applications that may result in a discharge to water should be included in the general permit. The following

comments are based on the permit as it is currently written, but these comments would be different in certain sections if

all pesticide and water activities were included. 
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Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 365.1.001.011

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

a. It appears that the term 'other flying pests' will allow control of all insect pests that may fly for all or part of their life

cycle to be covered under the general permit. Is this the case? We are supportive of that definition. 

 

b. We recommend the addition of the term 'terrestrial plants in an aquatic environment' to ensure that both true aquatic

weeds as well as non-aquatic weeds in a wet environment are considered. Water's edge is also not very well defined. If

the intent is to cover riparian plant communities, then the term riparian areas is typically understood by most

applicators, and we suggest EPA use that term.

 

d. The requirement for aerial application should be removed, to allow other forest pest control to occur without requiring

an individual permit. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 365.1.001.028

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

While this permit may encompass the majority of pesticide applications that would result in point source discharges to

waters of the U.S., it does not cover all. More importantly, additional activities that may result in point source discharges

to waters of the U.S. are not exempt. Therefore, anyone applying a pesticide that may inadvertently get into waters of

the U.S. by an applicator who is unaware of the permit, or who believes he is exempt because the use pattern is not

included in the permit, is vulnerable to CWA violations. Assuming that applicators whose applications do not fall into the

currently identified use patterns will seek an individual permit is not realistic. This is an unacceptable situation and

needs to be remedied before the permit is in place. 
 

Response 
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Please refer to PGP Comment Response Scope Essay

 

Comment ID 370.1.001.002

Author Name: Lafleur Jeffrey

Organization: Cape Cod Cranberry Growers’ Association (CCCGA)

Clarify the Agricultural Expemption or Expand the PGP: The PGP includes very limited use patterns of pesticides made

on or near Waters of the United States, however there are "farmed wetland" pesticide uses that either EPA needs to

make clear are exempt from NPDES permitting or needs to develop a PGP that will cover such applications. We

understand that EPA has identified "agricultural stormwater discharges and return flow from irrigated agriculture" as

being exempt from NPDES permitting, however certain pesticide applications made to "farmed wetlands" could be

considered as being made to "Waters of the United States". Such applications if not clearly stated are exempt would be

better served if covered under a "Farmed Wetland PGP". We are greatly concerned about EPA's lack of guidance on

whether or not a farmer spraying pesticides on farmed wetlands would be required to obtain an NPDES permit. The

lack of guidance is providing a great disservice to farmers who will be subject to fines or citizen lawsuits as a result of

EPA's lack of clarity. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 374.001.005

Author Name: Hogan Leland

Organization: Utah Farm Bureau Federation (UFBF)

5. Section 1.1.1

 

Clearly, as presented in the Fact Sheet, the permit applies only to irrigation ditches and/or canals that convey to waters

of the US. However it is not clear in the actual draft permit. We therefore suggest adding wording to this section of the

permit that states that the permit only applies to irrigation ditches and canals that convey to waters of the US. For

example, 1.1.1.a states ".., including irrigation ditches and/or irrigation canals." We suggest adding "…that convey to

waters of the US" for additional clarity. 
 

Response 

Please refer to PGP Comment Response Scope Essay
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Comment ID 376.1.001.003

Author Name: Joslin Robinson

Organization: American Soybean Association (ASA)

ASA appreciates EPA's commitment to focus the NPDES permit on a narrow set of applications. ASA has always

believed that terrestrial applications of pesticides were outside the scope of the 6th Circuit's ruling. However, many

unanswered questions relating to agricultural applications persist under the draft permit, leaving farmers in

unacceptable legal jeopardy. Chief among these problems is that individual soybean farmers are not eligible for the

NPDES permit, yet the draft permit states, "Any point source discharge of pollutants to waters of the United States not

covered by this or another general permit will need coverage under an individual permit." This potential legal jeopardy

must be remedied in the final permit, so that farmers are not subject to nuisance citizen lawsuits due to EPA ambiguity. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 377.1.001.006

Author Name: Stine James

Organization: National Rural Electric Cooperative Association (NRECA)

Aquatic Weed and Algae Control - Use Pattern "b".

 

Another use pattern in § 1.1.1 of the draft permit (use pattern "b") applies to "Aquatic Weed and Algae Control". Use

pattern "b" is for controlling invasive or other nuisance weeds and algae "in water and at water's edge, including

irrigation ditches and/or irrigation canals." It is not clear whether "water" here means "waters of the United States"

including wetlands.

 

The permit should make clear that it does include herbicides applied to wetlands. Power companies have found that, in

the course of restoring wetlands, they may need to control invasive plants such as a common reed known as

Phragmites australis. See the Department of Agriculture's National Invasive Species Information Center,

http://www.invasivespeciesinfo.gov/aquatics/commonreed.shtml . Phragmites and other invasive or nuisance species

must sometimes be controlled in wetland areas at power plants as well. The draft permit should clearly authorize this

use. 
 

Response 

Please refer to PGP Comment Response Scope Essay
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Comment ID 377.1.001.008

Author Name: Stine James

Organization: National Rural Electric Cooperative Association (NRECA)

In Section 1.1.1, use category b, change "including irrigation ditches and/or irrigation canals" to "including irrigation

ditches, canals, lakes, and reservoirs." Power generating stations have water intake and discharge canals which must

be kept open and free flowing by occasionally treating them to control aquatic weeds. Expanding "irrigation canals" so

that the permit will apply to canals in general will address this need. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 378.1.001.012

Author Name: Dwinell Steven

Organization: Florida Department of Agriculture and Consumer Services

Pest control activities that involve the use of pesticides to target land-based pests and flying pests that are not near or

over water are subject to the directions for use on pesticide labels registered by the USEPA. These directions for use

typically prohibit the application to water, discharge of equipment rinse water to water and the drift of pesticides to non-

target sites. In addition, if the Agency is concerned that a particular use pattern could result in discharge to water, the

Agency has the authority to require changes in the directions for use to eliminate such discharges. Consequently, there

is no need to cover most terrestrial applications of pesticides in the proposed PGP. As noted in Part I of these

comments, there are, however, certain terrestrial use patterns that the Agency should either include in the PGP or

clearly exempt as a result of the application of the exemption from the CWA of irrigation return flow and storm water

runoff (see Comment 1 above). [See comment 378.1.001.001] 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 400.1.001.003

Author Name: Woollums Cathy

Organization: MidAmerican Energy Holdings Company

Are there uses outside the framework of the four use patterns in which pesticides are necessarily and unavoidably
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discharged to waters of the U.S.? Should any such uses be eligible for coverage under this PGP?

 

MidAmerican suggests that EPA determine whether it is necessary and appropriate to include vegetation control for

electric and gas transmission and distribution lines in the PGP. Electricity and gas transmission and distribution

activities often require, by local ordinance, state or federal law, or landowner requirements, the application of herbicides

to control vegetation along power line rights-of-way. Excessive vegetation can interfere with the safe and reliable

transmission of electricity by growing or falling into power lines causing fires or service outages. Thus, utilities are

required by North American Electric Reliability Corporation and Federal Energy Regulatory Commission standards to

control vegetation on transmission rights-of-way. These utility rights-of-way may traverse water bodies. EPA should

make it clear that either these activities are included in coverage and required to obtain a PGP or that vegetation

management along utility rights-of-way are exempt from PGP coverage.

 

If transmission and distribution vegetation control is included as a covered use, a new treatment area threshold should

be selected. Since the EPA wants to include large pesticide applicators and transmission and distribution rights-of-way

can equate to thousands of miles (with only a fraction of these lines near waters of the United States), the current

treatment area thresholds of 640 acres and 20 linear miles are too small for power corridors. If utility vegetation

management is included in the PGP, the EPA should determine new and appropriate treatment area thresholds for

electricity and gas transmission and distribution vegetation control. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 413.1.001.005

Author Name: Bullock, Jr. James

Organization: Forest Resources Sustainability,Resource Management Service,  LLC (RMS)

4. Should EPA add additional use patterns to the PGP, we believe there should be additional opportunity to provide

comments for consideration.

 

In the federal Register Notice for the draft PGP, EPA suggests if permit coverage expands to include additional use

patterns, the Agency's intent is not to offer additional opportunity to comment on that expanded coverage.  We disagree

with that approach, as we believe we have the right to comment on any expansion that directly impacts our ability to

manage our forestlands, or the economic return from those lands.  Specifically RMS will seek to comment on any

expansion of the current EPA interpretation of the Clean Water Act, or change to the definition of silvicultural non-point

activity as defined in 40 C.F.R. 122.27 that would impact permitting requirements for any forestry herbicide or pesticide

use and on the economic analysis that such a change would necessitate.

 
 

Response 
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Please refer to PGP Comment Response Scope Essay

 

Comment ID 414.1.001.003

Author Name: Cunningham Frederick

Organization: Virginia Department of Environmental Quality (DEQ)

1.1.1.b Activities Covered - Aquatic Weed and Algae Control

 

Comment: Does the permit mean here that only aquatic invasive or other aquatic nuisance weeds and algae are being

controlled with this category? That is, are terrestrial applications at water's edge (' near' water) excluded? If the scope is

narrower and only covers control of aquatic plants (which may include the spraying of banks where it might support

aquatic plants because wave action or winds allows it to be intermittently wet enough to support aquatic plants or

intertidal zones) does the pest as well as the site matter.. . meaning no pennit for treating at the water's edge terrestrial

grassy weeds but yes permit for treating the same site for cattails. Examples in this use category (like in the I. I . I .c.

category which defmes lampreys, fish and mollusks) would be helpful if that is the case and further spelled out in the

Fact Sheet by stating that terrestrial applications at the water 's edge do not require a permit.It would be helpful to

define (e.g. lOft) the distance from the water's edge at which one would be exempt from permit requirements under this

section. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 423.1.001.004

Author Name: Hornby Jonathan

Organization: Lee County Mosquito Control District (LCMCD)

Page 31782, D. Key Permit Provisions for Which EPA Is Soliciting Comment; Activities Covered

 

EPA has not included most use patterns that target landbased pests and flying pests that are not near or over

water.EPA is seeking comment on whether certain pesticide application activities targeting such pests may involve

unavoidable pointsource discharges to waters of the United States.

 

LCMCD Comment Since these types of pesticide applications are terrestrial, they would be outside of the scope of

CWA and would be covered by FIFRA regulations. 
 

Response 

PGP Responses to Comments Coverage Under This Permit

119210/31/2011 04:04 PM EDT



 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 424.1.001.002

Author Name: Hensley Steven

Organization: USA Rice Federation

In fact, USA Rice believes the Draft Permit is overly-broad in that it will cover some activities that are not currently

subject to regulation pursuant to the Clean Water Act (CWA). 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 424.1.001.007

Author Name: Hensley Steven

Organization: USA Rice Federation

If EPA expands the scope of coverage under the Draft Permit, it must initiate a new rulemaking and provide for future

notice and comment opportunities to potentially regulated entities. EPA is wrong to assert that: "Due to the likely

similarities between such additional activities and the associated effluent limitations, EPA expects that there will not be

a need to repropose the general permit to cover such additional activities in the final permit." 75 Fed. Reg. at 31,783.

The Administrative Procedures Act and appropriate case law mandate that any postproposal effort to expand the scope

of the permit without notice and comment is unlawful. For example, if EPA decides to cover pesticide applications that

target land-based pests under the permit, EPA must include a rationalization and request comment on such an

application, and explain its CWA regulatory authority over land-based pesticide applications. Based on the current time

limitations and pending deadlines for implementing the Draft Permit - and EPA's stated desire not to seek additional

notice and comment - EPA must avoid expanding the current scope of coverage set forth in the Draft Permit. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 428.1.001.005

Author Name: Frazier Katie

Organization: Virginia Agribusiness Council
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EPA's Draft PGP requirement that anyone not covered by its NPDES general permit would need to obtain an individual

permit for any discharges of residues to waters of the US creates confusion for farmers, foresters and others who apply

or direct the application of terrestrial pesticides which might someday interact with upland ditches or other conveyances.

EPA should clearly state in the permit that roadside ditches, swales, and other upland conveyances potentially

encountered by terrestrial applications are not subject to the Clean Water Act or its permit. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 433.1.001.004

Author Name: Johnson Doug

Organization: Carson Water Subconservancy District (CWSD)

Clarification is needed to assure that the category "Aquatic Weeds and Algae Control" does include the application of

herbicides along streams. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 435.1.001.008

Author Name: Neprash Randy

Organization: Minnesota Cities Stormwater Coalition (MCSC)

Please address the discharge of chlorine and its residues from drinking water plants and wastewater plants to waters of

the United States. Are such discharges typically ineligible for coverage under this general permit or an individual

pesticide permit because they are covered under another NPDES permit?

 

Please address the discharge of biocides used in cooling water systems to waters of the United States. Are such

discharges typically ineligible for coverage under this general permit or an individual pesticide permit because they are

covered under another NPDES permit? 
 

Response 

As a result of the court decision, discharges to waters of the United States from the application of biological pesticides and chemical

pesticides that leave a residue will require CWA NPDES permits when the court’s mandate takes effect beginning on October 31,
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2011. If the discharge of chlorine and biocides occurs to a water of the United States and falls under one of the four use patterns;

Mosquito and Other Flying Insect Pest Control, Weed and Algae Pest Control, Animal Pest Control and Forest Canopy Pest

Control, you are covered under this permit. See response to Comment ID 435.1.001.008.

 

Comment ID 436-cp.001.006

Author Name: Lanza Alexi

Organization: Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NDEP)

• NDEP considers that "Aquatic Nuisance Animal Control" activities as defined in the proposed "EPA's NPDES

Pesticides General Permit" should be left out of the permit. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 436.1.001.006

Author Name: Lanza Alexi

Organization: Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NDEP)

• NDEP considers that "Aquatic Nuisance Animal Control" activities as defined in the proposed "EPA's NPDES

Pesticides General Permit" should be left out of the permit 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 439.1.001.015

Author Name: Ferguson Joseph

Organization: DeAngelo Brothers, Inc.

As to terrestrial applications, it is unclear to DBI from EPA's proposal whether such applications can continue to be

performed without a NPDES permit or whether such applications will now be considered a "point source discharge of

pollutants to waters of the United States" for which an individual permit is required. DBI believes that this confusion

stems from the failure of EPA to adequately and precisely define terms such as "waters of the United States" "near

water" , "at the water's edge" and "ditches" or  ,  other "conveyances" in the NPDES PGP. 
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This failure to properly define these terms leaves applicators such as DBI in legal jeopardy with respect to terrestrial

applications of pesticides which might encounter, directly or indirectly, wetlands, upland ditches or similar conveyances.

Will such applications be considered to be applications "over," "near" or "at the edge of" waters of the United States? If

so, does the applicator need an individual permit for each such application or has any residual pesticide run off from

such a terrestrial application already been accounted for in the NPDES storm water permit obtained by the property

owner? Indeed, is such an application even a "point source discharge" requiring a permit? 

 

These unanswered questions unfairly place applicators such as DBI at legal risk without providing them with any clear

or understandable direction as to what the law requires of them. While DBI does not believe that such terrestrial

applications require coverage under the NPDES PGP or individual permits, DBI does believe that the EPA has an

absolute obligation to set forth clearly and plainly what responsibilities applicators have with respect to such

applications.   
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 442.1.001.008

Author Name: Schulze Carl

Organization: National Plant Board (NPB)

-In addition to training, EPA and state NPDES programs need to produce educational materials. The draft permit is

large and complicated. The draft permit is difficult to read and understand. Adding illustrations to educational materials

will help people understand who will be impacted by the new requirements and explain what they have to do to comply.

 

-There are several areas in the permit where lack of clarity of certain terms causes confusion regarding potential impact

on agriculture. The lack of a definition for "near" regarding the proximity of permitted applications to water bodies leaves

this open to interpretation by regulatory agencies and special interest groups. It is unclear how an applicator will know if

they are applying to "waters of the United States" or a conveyance to those waters that might require inclusion under

the permit. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 448.1.001.005

Author Name: Godbout Kevin
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Organization: Weyerhaeuser Company

Any proposed expansion of pesticide uses covered by the PGP that includes terrestrial forest pest control requires a

new opportunity to comment for various reasons. A fundamental concept of due process is that before an agency can

make rules restricting the use of property, the property owner should have an opportunity to be heard. The entire

federal rulemaking process and administrative procedures endorse and support such an approach. EPA should not risk

proposing a rule  that would violate the substantive due process rights of landowners impacted by this proposed rule.  
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 453.1.001.006

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

Demographics of Aerial Application in the United States As part of the publication of this proposed PGP, EPA has

requested additional demographic data on the type, size and number of entities that are pesticide use "decision

makers" and "applicators" of pesticides to U.S. waters. NAAA has previously submitted this information to EPA, but we

attach it to these comments for the record.

 

It should be clear from these demographic data that the aerial application industry is a vitally important method of

applying pesticides for control of mosquitoes and numerous other insects, weeds, and plant diseases in a wide variety

of aquatic and terrestrial conditions for it is the most expeditious and fuel-efficient means of application. It permits large

and often remote areas to be treated rapidly, thus ensuring timely and effective service. Ultra Low Volume (ULV)

applications of pesticide products by air result in significantly reducing pesticide usage. When the presence of water,

wet soil conditions, rolling terrain or dense plant foliage prevent the use of other methods of pesticide application, aerial

application may be the only remaining method of treatment. Moreover, aerial application is conducive to higher crop

yields, as it is non-disruptive to the crop and causes no soil compaction. Applying crop protection products by air is an

essential component of no-till or reduced tillage farming operations, which limit storm water runoff and reduce soil

erosion. These farming methods, through their preservation of organic matter and topsoil, help maintain productive soils

and reduce greenhouse gas emissions through the sequestration of carbon.

 

The average aerial applicator has approximately 100 customers. Depending on the target application site, the number

of applications made by air in a given season to a particular treatment area is between three and six. NAAA's survey

determined that in addition to those engaged in agricultural pesticide applications, eight percent of aerial applicators

treat forests, 0.4 percent treat mosquitoes, 0.4 percent treat public health acres and 0.5 percent treat rights-of-way.

Using these numbers, we estimate that up to nearly 200,000 aerial applications annually will fall under the draft PGP

and its requirements [FN 2]. If terrestrial agricultural aerial applications were to be included in this calculation, the

number of annual aerial applications would increase significantly. Inclusion of rice production alone would increase the

total annual aerial applications by a minimum of 536,250 applications [FN 3]. According to the USDA's Economic
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Research Service, there are a total of 442 million cropland acres in the U.S.[FN 4] Approximately 70 percent are

commercially treated with crop protection products, and an estimated 25 percent of commercial crop protection product

applications are made through aerial applications. We estimate that 77 million acres of cropland are treated via aerial

application in the U.S. each year. This does not include treated pasture and rangeland of which there are 587 million

total acres in the U.S. or the 651 million total forestry acres and 60 million total urban acres in the U.S.-a portion of

which is treated by air. EPA estimates that the total number of farms using pesticides in the U.S. is 2.156 million. [FN 5]

If the average number of pesticide applications made per farm in a growing season is between three and six-which we

believe is a conservative approximation- then it can be estimated that aerial applicators throughout the country make

perhaps 2.3 million aerial applications to farms per year.  

[FN 2] Estimate based on the following calculation using NAAA's 2004 Pesticide Use Survey: (1,625 x 2.2 x 6 x 100) =

2,145,000; (2,145,000 x .08) + (2,145,000 x .004) + (2,145,000 x .004) + (2,145,000 x .005) = 199,485 applications

annually [FN 3] According to NAAA's 2004 Pesticide Use Survey 24% of the industry treats rice.

[FN 4] Major Uses of Land in the United States. 2002. Ruben N. Lubowski, Marlow Vesterby, Shawn Bucholtz, Alba

Baez, and Michael J. Roberts. US Department of Agriculture, Economic Research Service

[FN 5] EPA. 2000-2001 Pesticide Market Estimates: Producers and Users 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 453.1.001.019

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

Coverage of Other Pesticide Use Patterns: EPA's general permit will cover several different aquatic pesticide uses, but

has intentionally not provided coverage to applications of pesticides made to areas of agricultural, municipal, residential,

recreational, horticultural, silvicultural and other settings where terrestrial applications of pesticides might directly or

indirectly encounter wetlands and upland ditches or other conveyances. EPA asked for comment on whether other user

groups might want coverage available to them should they find they need protections under a PGP. EPA indicates that

most agricultural applications would not need a PDP if they do not involve discharges into waters of the U.S. or

jurisdictional conveyances, but adds that "[a]ny point source discharge of pollutants to waters of the United States not

covered by this or another general permit will need coverage under an individual permit."[FN 9] Individual permits would

be costly and time consuming to obtain, and securing one could be subject to delays by public input and potential

hearings. We believe each user group must determine for itself if the conditions of its pesticide applications could be

subject to the CWA and warrant permit protection (and compliance obligations). EPA has stated that neither the

statutory exemptions for irrigation return flow and agricultural stormwater, nor off-target spray drift, are subject to the

Agency's CWA permitting. How sectors other than agriculture could be affected by the 6th Circuit's decision is likely

unknown at this time.    

 

 

[FN 9] 75 Fed Reg 107, 31783 June 4, 2010 
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Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 459.1.001.025

Author Name: Lieske Sean

Organization: Water Resources Division,  City of Aurora Water Department,  Aurora,  Colorado (CO)

The draft permit is unclear about whether the use of larvacides to control the larval stage of mosquitoes would be

included as a permitted activity. It does not fit neatly in any of the four permitted activity areas. If the permit is intended

to include these applications, the permit should clarify which of the four patterns it would fall under or include a separate

activity area. For instance, the pattern in 1.1.1 (a) seems to be more focused on controlling the adult stages of flying

insects, especially when you consider the annual threshold used to determine the need for submitting an NOI in Table

1, which appears to be based on aerosol dispersement rather than use of pesticides in or around a water body.

Similarly, the pattern in 1.1.1 (c) seems to be more focused on control of aquatic nuisance species, such as quagga

mussels, round goby, and/or mud snails, rather than the larval stage of mosquitoes. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 460.1.001.007

Author Name: Claff Roger

Organization: American Petroleum Institute (API)

EPA should clarify which discharges are covered by the PGP. API has the following specific questions concerning

applicability: 

 

• Dyes to control algae in ponds or lagoons - Is this discharge covered under the PGP, if already covered by another

NPDES permit? What detail is needed for coverage by the existing permit? Should we expect that technology-based

effluent limitations to be incorporated into the existing permit upon renewal? 

 

• Land application in dry retention basins, such as weed killer application in tank dikes - If weed killer is sprayed in the

tank dike areas that fill with storm water, is that "near the water's edge," for the purposes of the PGP? 

 

• Zebra mussel treatment - Would zebra mussel treatments for once through cooling be considered aquatic nuisance

animal control "in water" or "at the water's edge" for the purposes of the PGP? 
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Please refer to PGP Comment Response Scope Essay
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Comment ID 460.1.001.010

Author Name: Claff Roger

Organization: American Petroleum Institute (API)

EPA Should Explicitly State that Pesticide Applications Not Addressed by the PGP, and not applied directly to Waters of

the U. S., are Permitted if the Applications are in Accordance with FIFRA 

 

The PGP is very clear as to the activities covered by the permit, and that lack of coverage by the PGP would

necessitate coverage by an individual or other general permit if a pesticide is discharged to waters of the U.S. What is

not evident is whether the permit is required if the material was conveyed to jurisdictional waters indirectly (via storm

water outfalls, etc.). EPA should clarify that pesticide applications not addressed by the PGP, and not applied directly to

waters of U.S., but applied in accordance with FIFRA, are considered permitted by EPA. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 460.1.001.012

Author Name: Claff Roger

Organization: American Petroleum Institute (API)

How many entities expected to require coverage? What are the most frequent applicators? 

 

Within our industry we typically will engage for-hire services for the application of herbicides and pesticides, although

facility or regional staff from our operations may also be called upon to apply pest and weed management substances. 

 

Trends in Project Size 

 

1) Large projects will include segments of pipeline right-of-ways from local applications to single- and multi-state

projects which may be more than the proposed threshold or less, highly dependent on local conditions or project scope.

 

 

2) Riverbanks and tank farm vegetation control, roadway construction and maintenance, drill site construction and

maintenance, fresh water intake maintenance, security maintenance activities with variable project size many are

thought to fall below the draft threshold for treatment area determination. Several locations will operate lagoons and

storm water ponds that may require treatment for algal and other vegetative blooms. 
 

Response 
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Please refer to PGP Comment Response Scope Essay

 

Comment ID 462.1.001.003

Author Name: Scott David

Organization: Office of the Indiana State Chemist (OISC)

EPA must provide a definition of the term "near" to clearly identify to operators, pesticide applicators, state regulators,

and members of the general public which pesticide applications are covered by the scope of this general permit and the

scope of the pesticide NPDES permitting requirement in general. The definition of "near" may need to be different for

the different types of pesticide activities covered by the permit. For example, for largely terrestrial applications the

definition may need to create a design standard (i.e. any application within five feet of water directly connected to

navigable waters at the point and time of application) or a performance standard (i.e. any application resulting in a

measureable detection in protected water at the point of application that can reasonably be attributable to a direct

discharge to water from the target permitted application). While compliance and enforcement activities associated with

either standard/definition are not without problems, at least it would provide some guidance rather than leaving the

issue completely unaddressed. To remain silent or vague on the issue is a disservice to everyone involved including the

courts that will someday be participants in this process. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 468.1.001.004

Author Name: Ettinger Albert

Organization: Environmental Law and Policy Center (ELPC) and Sierra Club

The permit or future permit actions should cover incidental pesticide applications to row crops or forests that might

involve direct application of chemicals to any of the nation's waters including any perennial or ephemeral stream. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 468.1.001.006

Author Name: Ettinger Albert
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Organization: Environmental Law and Policy Center (ELPC) and Sierra Club

Assuming EPA does not want to require individual NPDES permits for incidental discharges of pesticides, EPA should

establish a general permit that covers such discharges with limits that would minimize pollution and assure compliance

with water quality standards. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 473.1.001.006

Author Name: Christman James

Organization: Utility Water Act Group (UWAG)

2. Use pattern "b" for aquatic weed control should include wetlands

 

Pesticide use pattern "b," called "Aquatic Weed and Algae Control," is for controlling invasive or other nuisance weeds

and algae "in water and at water's edge, including irrigation ditches and/or irrigation canals." It is not clear whether

"water" here means "waters of the United States" including wetlands.

 

The permit should make clear that it does include herbicides applied to wetlands. Power companies have found that, in

the course of restoring wetlands, they may need to control invasive plants such as a common reed known as

Phragmites australis. See the Department of Agriculture's National Invasive Species Information Center,

http://www.invasivespeciesinfo.gov/aquatics/commonreed.shtml. Phragmites and other invasive or nuisance species

must sometimes be controlled in wetland areas at power plants as well. The draft permit should clearly authorize this

use. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 473.1.001.009

Author Name: Christman James

Organization: Utility Water Act Group (UWAG)

Use pattern "c" for Aquatic Weed and Algae Control mentions by way of examples "irrigation" canals. Although the

description of the use is not limited to canals used for irrigation, this should be made clearer. The description should be

changed to say simply "canals" (meaning canals of any kind). In particular, electric power generating stations have
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intake and discharge canals and sometimes have to treat them for aquatic weeds. In the case of nuclear plants,

aggressive control of vegetation along intake and discharge canals may be compelled by law, namely the nuclear plant

security regulations in 10 C.F.R. Part 73 and the Maritime Transportation Security Act of 2002. Removing the word

"irrigation" would clarify that this sort of herbicide use is authorized by the general permit. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 479.1.001.002

Author Name: Doucette Elise

Organization: Minnesota Pollution Control Agency (MPCA)

Impacted Entities Under the Proposed Use Patterns Minnesota has evaluated the use patterns proposed by EPA as

they apply in our state. Because our state has abundant surface waters, we anticipate an NPDES permit will impact

Minnesota differently than non-delegated states. Therefore, we formed an NPDES Pesticide Permitting Team (herein

‘Team') with the Minnesota Department of Natural Resources (DNR) and the Minnesota Department of Agriculture

(MDA) to address activities that may be impacted.

 

MDA regulates pesticides and issues pesticide application credentials to qualified persons in Minnesota. Several of

these license categories allow the application of pesticides into or on water - Aquatic Category, Rights-of-way, Mosquito

Control and Forestry Categories. Licensed persons certified in the Aquatic Category may apply pesticides to public

waters and/or private ponds such as on a golf course to control aquatic vegetation and rough fish. Persons licensed in

Rights-ofway Category may have occasion to apply herbicides to plants growing in marshes or water holding areas in

rights-of-way. They may also apply pesticides to control vegetation over or near streams or adjacent to water. Persons

licensed in Mosquito Control Category may have occasion to apply adulticides and larvicides to a variety of waters of

the state. Persons licensed in the Forest Spray Category may have occasion to apply insecticides to tree canopies over

a variety of waters. There are 2,498 licensed applicators in the four Categories listed above.

 

The DNR supplied information on the use of aquatic pesticides in different departments within the DNR. The DNR

issued 2,727 permits in 2008 for application of aquatic pesticides. One permit may have multiple permittees.

 

Note that the above information only encompasses licensed applicators and applications done in compliance with state

rules and statutes. Non-compliant application was not considered when gathering data. Also, not all activities require a

licensed applicator or DNR permit. For example, application of a general-use pesticide (not a Regulated Use Pesticide)

does not require a licensed applicator, and if a general-use pesticide is applied to non-public water, then no DNR permit

is required. Therefore, the numbers cited are only estimates.

 

In summary, if the state of Minnesota were to implement the EPA's Draft PGP, MPCA estimates 3,000 to 6,000 entities

would submit NOIs for coverage under the PGP. Minnesota has not yet developed an estimate of the number of

Permittees that would be covered under the permit but NOT required to submit NOIs. 
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Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 483.1.001.030

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

CLA also believes that the description of activities covered by the PGP requires clarification. Section 1.1.1 of the draft

PGP identifies activities covered and applications for which the draft PGP will authorize discharge. These activity

definitions can and should be improved in several ways:

 

(a) Clarify Definition of Mosquito and Other Flying Insect Use Pattern: The definition of "Mosquito and Other Flying

Insect Control" appears to be overbroad. The draft PGP defines that activity as follows: "a. Mosquito and Other Flying

Insect Pest Control --to control public health/nuisance and other flying insect pests that develop or are present during a

portion of their life cycle in or above standing or flowing water. Public health/nuisance and other flying insect pests in

this use category include but are not limited to mosquitoes and black flies." [FN 9] CLA believes that the language "or

are present during a portion of their life cycle in or above standing or flowing water" without further clarification could

include insects that overfly waters but whose developmental cycle is in no way linked to waters. Similarly, the draft PGP

language describes the control of flying insects in areas completely remote from and with no possibility of discharge to

jurisdictional waters. We are confident that neither of these consequences is intended by the Agency.

 

There may be several alternative formulations that would avoid inadvertently including non-subject activities. One

alternative that has been incorporated by the State of Iowa's Department of Natural Resources in its PGP [FN 10]

directly addresses the second issue and may indirectly resolve the first. The Iowa language is reproduced here for the

Agency's convenience: "Mosquito and Other Flying or Aquatic Nuisance Insect Control - management of all public

health/nuisance pests which develop or are present during a portion of their life cycle in standing or flowing water, when

applying pesticides in or over standing or flowing water. Public health/nuisance pests in this use category include but

are not limited to mosquitoes and black flies." [FN 11]

 

[FN 9] Draft Permit at Section 1.1.1(a)

 

[FN 10] Draft General Permit #7 - Pesticide General Permit (PGP) For Point Source Discharges to Waters of the United

States From The Application of Pesticides, June 11, 2010 ("Draft Iowa PGP")

http://www.iowadnr.gov/water/npdes/pesticides.html.

 

[FN 11] Draft Iowa PGP at Section 1.1.1 (emphasis added).
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Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 490.1.001.032

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

Right to Comment if EPA adds additional Use Patterns to the NPDES PGP 

 

The EPA suggests that it might decide to expand the NPDES PGP and add additional use patterns that are not

considered in the current draft as proposed. We believe that an expansion of permit coverage under the NPDES PGP

would require a new opportunity for public notice and comment as required by the APA. The Agency would also be

required to revisit the economic impact of the NPDES PGP on any new category the Agency added to the general

permit as required by the RFA. RISE reserves the right to submit comments on any subsequent additions to the NPDES

PGP. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 492.1.001.003

Author Name: Swenson Scott

Organization: Minnesota Association of Wheat Growers (MAWG)

Permit Coverage for Other Pesticide Use Patterns. We agree with EPA's approach to limit the application of the

proposed NPDES permit to the four use patterns described in the Fact Sheet because those use patterns potentially

involve application in or over waters of the U.S. We also agree that any terrestrial application of an insecticide or

herbicide to agricultural crops is not subject to the NPDES permit. We urge the EPA to not consider adding any other

use patterns in part so that state officials aren't tempted to go beyond what is being proposed by EPA. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 494.1.001.012
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Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

The draft PGP is intentionally limited to cover only four specific use patterns involving pesticide applications. These

include application of pesticides for mosquito and other insect pests, aquatic weed and algae control, aquatic nuisance

control, and forest canopy control.

 

EPA explicitly notes that the covered uses "do not include the control of agricultural, ornamental or silvicultural

terrestrial pests that are routinely controlled as part of production of agricultural or ornamental plant commodities and in

forestry operations." (Fact Sheet, p. 15) Therefore, the PGP as proposed does not cover terrestrial applications of

pesticides, including applications to agricultural crops regardless of whether those crops are grown in or adjacent to

wetland areas or other features that may be viewed as "waters of the U.S." 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 494.1.001.013

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

NCFC supports the EPA's proposal to exclude from the PGP the use of pesticides in agricultural crop production. As

acknowledged by the Agency, the CWA's agricultural stormwater and irrigation return flow exemptions preclude the

regulation of agricultural stormwater and irrigation return flows even if those discharges contain pesticide or pesticide

residues (Fact Sheet, p. 15). However, the Agency provides no guidance on whether or not pesticide application to

crops is a regulated "point source" discharge if the application results in the direct deposition of pesticide into "waters of

the U.S." This could occur, for example, where crops are grown in areas classified as jurisdictional wetlands or directly

adjacent to wetlands, ditches, or intermittent streams that may fall within a broad construction of "waters of the U.S."

 

Specifically, NCFC is seeking additional guidance on this issue as it pertains to cranberry production. All cranberry

pesticide applications are applied to dry land, but in many instances this dry land is considered a "farmed wetland" as

defined under the Food Security Act (FSA) wetland conservation provisions. What is unclear is whether terrestrial

applications made to such farmed wetlands need coverage. We believe additional guidance is warranted, and request

that EPA clarify that terrestrial pesticide applications to crops grown in a "farmed wetland," as defined under the FSA,

where such land may or may not be jurisdictional "waters of the U.S.," and therefore may or may not be subject to this

permit.

 

As you work to finalize the PGP, NCFC strongly encourages EPA to provide the cranberry industry with further

guidance so that producers have a better understanding of the scope of the PGP and can respond to its mandates as

appropriate.  
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Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 494.1.001.015

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

Furthermore, it would take extraordinary foresight for such terrestrial pesticide users to negotiate individual permits in

advance of every situation where their pesticide use might accidentally encounter jurisdictional waters or "conveyances"

to such waters. Even those users who can fully anticipate their pesticide plans would find it a daunting task to negotiate

individual permits for each planned application. Individual permit negations often include confrontation with activist

groups which makes the process costly and time consuming. This results in significant delays in permit issuance. For

any such pesticide user groups, coverage under a general NPDES permit for all planned applications state-wide could

be a desirable alternative. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 497.1.001.002

Author Name: Hardy Karissa

Organization: Idaho Transportation Department (ITD)

It appears that the PGP was drafted with little consideration given for how the permit provisions would impact

Transportation Departments. It appears that the types of applications described in the permit have the potential to be

applicable to Transportation Department operations, but no specific mention of roadside applications (either adjacent to

or in water) are made. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 498.1.001.002
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Author Name: Isom Roger

Organization: California Cotton Ginners & Growers Associations (CCGGA)

CCGGA wishes to emphasize one critical point, and that is that the PGP clearly establishes that the focus of this new

NPDES requirement are discharges of pesticides to "waters of the U.S." for certain specific purposes and appropriately

maintains existing exemptions for normal agricultural uses of pesticides that are not applied to the waters of the U.S.

This interpretation is consistent with the Sixth Circuit's decision and is critical for U.S. agriculture. We cannot stress

enough the importance of maintaining this scope as the PGP is finalized. We oppose any departure from the PGP's

provisons on this point. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 498.1.001.007

Author Name: Isom Roger

Organization: California Cotton Ginners & Growers Associations (CCGGA)

Thresholds for NOI Submissions

 

We believe that EPA should limit the scope and application of this program to only those sources that are significant. By

EPA 's own estimate, this general permitting system for pesticide use will increase the number of issuances by 60

percent. This increase will place an additional burden on those states authorized to issue permits and these NPDES

permits are a paper exercise in regulatory redundancy and have nothing to do with environmental protection. In

surveying our members the threshold of twenty linear miles of canal bank treatment will require a significant portion of

California cotton farmers to file for an NOI. This is unacceptable and will do little to protect human health. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 500.1.001.006

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

Consider including all types of pesticides in each PGP use pattern.
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EPA has defined the four primary use patterns that it believes the 2006 Rule covered [FN 5]. While the use patterns are

broad, the EPA could choose, for example, to expand Aquatic Weed and Algea Control to include insecticide use near

water's edge. Depending on EPA's interpretation of "near" for the uses, this could be helpful if operators would need

coverage.

 

[FN 5] PGP, p. 1. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 503.1.001.003

Author Name: Dulla Chuck

Organization: Vector Borne Disease Prevention,  Marion County (Indianapolis) Health Department (MCHD) Mosquito Control

3. EPA is seeking comment on whether certain pesticide application activities targeting such pests (land-based) may

involve unavoidable point-source discharges.

 

-MC is of the opinion that the Mosquito Control industry is being singled-out as one of the only sources of pesticide

applications to waters of the U.S. MC believes that there are other industry activities that are being excluded from this

permit that could be a potential source ofpesticide applications to waters of the U.S. MC is concerned that these

unregulated applications ofpesticides could potentially be linked to MC, causing MC to be held liable for any damages

these applications could generate. MC does not have any comment on specific industries/activities that should be

covered.

 

 4. EPA is also requesting comment on whether this general permit shouldprovide coverage for any such activities

(land-based pest applications) and ifso, which activities should be covered.

 

-See response to Comment #3. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 507.1.001.002

Author Name: Taylor Steven

Organization: Missouri Agribusiness Association (MO-AG)
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In the notice, EPA states that anyone not covered by its NPDES general permit would need to obtain an individual

permit for any discharges ofresidues to waters of the US. Further, EPA asks whether additional pesticide use patterns

should be included in the permit and that any point source discharge of pollutants to waters of the United States not

covered by this or another general permit will need coverage under an individual permit. MO-AG would encourage EPA

to keep the permit limited specifically to aquatic pesticides and use patterns associated with aquatic pesticides. The

permit should be limited to only those pesticide uses included in its 2006 rule and not venture out to terrestrial

applications of pesticides that might directly or indirectly encounter waters ofthe U.S. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 510.1.001.003

Author Name: Roche David

Organization: Minn-Dak Farmers Cooperative (MDFC)

Permit Coverage for Other Pesticide Use Patterns. We agree with EPA's approach to limit the application of the

proposed NPDES permit to the four use patterns described in the Fact Sheet because those use patterns potentially

involve application in or over waters of the U.S. We also agree that any terrestrial application of an insecticide or

herbicide to agricultural crops is not subject to the NPDES permit. We urge the EPA to not consider adding any other

use patterns in part so that state officials aren't tempted to go beyond what is being proposed by EPA.  
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 512.1.001.001

Author Name: Schneider Justin

Organization: Indiana Farm Bureau, Inc.

As drafted, the PGP regulates four categories of application that generally do not include agricultural activities, although

there are some agricultural impacts. So while we agree that agriculture should not be covered by the PGP as EPA has

intimated, we believe that the PGP already includes agriculture in some regards. Our belief that agricultural pesticide

applications should be excluded from National Pollutant Discharge Elimination System ("NPDES) permitting is founded

upon several bases. First, agricultural pesticide use is generally excluded from Clean Water Act ("CWA") regulation.

Second, few agricultural applications of pesticides do result in direct deposition to waters of the U.S. Finally, to the

extent that pesticide residues from agricultural applications might be found in waters of the U.S., the agricultural
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stormwater and irrigation return flow exemptions exclude the vast majority of pesticide applications from regulation

under the CWA.

 

The language and legislative history of the CWA clearly express Congress' intent to exclude agricultural pesticide

applications from regulation by the federal government under the CWA. Specifically, Congress chose to establish non-

regulatory mechanisms to reduce the water quality impacts of agricultural pesticides without impacting their necessary

use for the production of an abundance of food and fiber. Section 208 of the CWA authorized state and local entities to

establish area-wide waste treatment management plans for the control of agriculturally and silviculturally related

nonpoint sources. See 33 U.S.C. § 1288(b)(F). In addition, Congress also implemented Section 104(p) which required a

comprehensive study and research program to find methods to prevent, reduce, and eliminate pollution from

agriculture. Id § 1254(p).  Based upon these provisions and the legislative history surrounding the adoption of the CWA,

Congress intended to exclude agricultural pesticide use from regulations under a NPDES permitting regime. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 516.1.001.008

Author Name: Stoneman Bill

Organization: Biopesticide Industry Alliance (BPIA)

EPA states that this draft permit is available to operators who discharge into or over, including "near," waters of the US

from the application of biological pesticides or chemical pesticides that leave a residue when the pesticide application is

for one of the following pesticide use patterns:

 

a. Mosquito and other flying insect pest control applications in or above "standing or flowing water";

 

b. Aquatic weed and algae control applications in "waters of the US" as well as near "water's edge," including "irrigation

ditches and/or irrigation canals";

 

c. Aquatic nuisance animal control applications in "water and at water's edge"; and

 

d. Forest canopy pest control applications made above the forest and where a portion of the pesticide will unavoidably

be deposited to "water" below.

 

"Near" water pesticide applications are covered by the draft permit only when these four use categories are involved. In

these cases, EPA intends the pesticide treatment area and permit restrictions to include lands "near" applications to or

over "waters of the US" and to or over "conveyances with a hydrologic surface connection to waters of the US at the

time of pesticide application" (e.g., to control pests at "water's edge including irrigation ditches and canals"). Since

much of western agriculture and horticulture is irrigated, there could be confusion among operators as to the extent that

permit coverage extends to pesticide applications made to and over, including near, "conveyances with a hydrologic
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surface connection to waters of the US at the time of pesticide application". EPA should more clearly define "near" to

avoid confusion by the applicators and to close potential legal loopholes that could be used in citizen lawsuits. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 517.1.001.002

Author Name: Johnson Roger

Organization: National Farmers Union (NFU)

Regarding extending the PGP to other uses, we feel EPA has not sufficiently explained or defined terrestrial

applications in or near jurisdictional waters, leaving many different terrestrial pesticide applicators in legal jeopardy. We

request that the Agency create another (5th) category of pesticide use to provide coverage for any terrestrial agriculture

pesticide applications in or near jurisdictional waters of the U.S. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 521.1.001.001

Author Name: Cswercko Courtney

Organization: Iowa Department of Natural Resources (IDNR)

IDNR is concerned that EPA does not specify whether or not the PGP will cover only the application of pesticides

labeled for aquatic use or if it will cover the application of pesticides labeled for terrestrial, seasonally dry and aquatic

use. IDNR recommends that EPA expand the discussion of what types of pesticides are covered by the PGP.

Specifying only that biological and chemical pesticides are covered does not let permittees know if the permit covers

pesticides labeled for terrestrial, seasonally dry, or aquatic use. The label type could be specified under the specific use

patterns. IDNR believes that specifying the labeled use of the pesticide will clarify the scope of the permit. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 522.1.001.007
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Author Name: Kimura Laurence

Organization: Fresno lrrigation District, California

EPA should consider providing a second public comment period to ensure the best possible permit can be

implemented. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 534.001.001

Author Name: Roland Mark

Organization: Limnology Information and Freshwater Ecology Inc.

I set these two clients aside from my total due to the fact that treating them is a matter of public health which the state of

NY recognizes as a non permitting aquatic treatment. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 537.001.005

Author Name: Johnson M.

Organization:  

Due to the fact that there are several factors that are questionable on the NPDES draft general permit, I feel that there

should be a second public comment period once the comments have been reviewed and changes to the draft are

implemented. There are many areas of this industry, so if the intent is to not force companies out of business, the EPA

should make sure that the general permit is going to work as intended. The current economic climate is not one in

which the government should force companies to close down due to duplications of current laws that require more

paperwork and unneeded monitoring. 
 

Response 

Please refer to PGP Comment Response Scope Essay
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Comment ID 540.001.006

Author Name: Hayes W.

Organization:  

In the Southeast, proper fish pond management to realize maximum productivity and growth of bass, bream and

channel catfish requires management of the pond's water quality to attain these goals. As a fish biologist, I encourage

private pond owners with these objectives to initiate and maintain a liming and fertilization program. To meet their

needs, I sell and apply pond fertilizer and lime. As I read the EPA's draft general permit, these actions would also be

covered and regulated. Last year my fertilizer sales amounted to 4% of my earnings. Though this is small, when added

to the other goods and services that I provide to private pond owners, it is a necessary part of my business. Monitoring

and maintaining documentation to meet general permit requirements would hamper me in my management

responsibilities and possibly take away science-based fish management options to private pond owners. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 556.001.003

Author Name: Church C.

Organization:  

The Current lack of policies and oversight of pesticide applications results in the following real case scenarios:

1. Health of people and costal marshes and estuaries are being undermined and /or outright sabotaged by excessive

mosquito spraying.

a. Coastal communities spray for mosquitoes based on their budgets and the public's intolerance to the pests rather

than any consideration of pesticide health risks. In my home town , Sunset Beach, NC, the town sprays 5 mornings

each week for 4-6 months each year to eradicate mosquitoes in a tiny beach community ( estimated < 20 sq. mi.)

containing large amounts of marshlands.

b. There is no co-ordination of efforts between town and county and no overseeing agency to monitor total pesticide

sprayed. Although the county (Brunswick) does not usually spray within the town limits of Sunset Beach, it has come,

upon the request of an individual, into Sunset Beach to spray a specific area, in addition to the town's excessive

applications. Excessive spraying should not be allowed. Spraying by one or more agencies in a given area must be

monitored and controlled.

2. The roadsides of our nation are unsafe for travelers due to possibility of direct spraying by herbicide drift with no

advance warning and due to accumulation and/or continuous exposure to herbicides. The lack of monitoring and co-

ordination among spraying agencies results in toxic highways that are sprayed:

a. Along the roadside by the state or county road maintenance

b. Along railroad tracks running parallel to roadways by railroad companies.

c. Underneath power lines by power companies.
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There should be advanced warnings to drivers.

There should be monitoring to minimize spraying by various groups and regulations to reduce the total toxic levels in

the air and running into the water. 
 

Response 

EPA acknowledges commenter’s concern. See response to Comment ID 307.1.001.003 regarding spray drift. An Operator may seek

coverage under the PGP for those activities that fall under the four use patterns and discharges to waters of the U.S. (Refer to the

PGP Comment Response Scope Essay). For activities that fall under the PGP,  The permit includes technology based and water

quality based effluent limitations, pest management measures, monitoring, planning, corrective action, and recordkeeping and

reporting requirements that are designed to provide resource protection consistent with the statutory and regulatory provisions of the

CWA. As the fact sheet to the permit describes (section III, 2.0), the requirements in this permit result in water quality protection

beyond what is currently required under the FIFRA label. Comments regarding coordination between town and country are outside

the scope of this permit.

 

Comment ID 565.1.001.007

Author Name: Murray William

Organization: National Alliance of Forest Owners (NAFO)

-Any proposed expansion of pesticide uses covered by the PGP that includes terrestrial forest pest control requires a

new opportunity to comment for various reasons. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 565.1.001.010

Author Name: Murray William

Organization: National Alliance of Forest Owners (NAFO)

The PGP proposes permitting requirements for four specific use patterns - mosquito and other flying insect pest control,

aquatic weed and algae control, aquatic nuisance animal control, and forest canopy control - which together according

to EPA "would encompass the majority of pesticide applications that would result in point source discharges to waters of

the U.S." 75 Fed. Reg. at 31,782. Although silvicultural forest canopy use is apparently encompassed within the last

category (although such use designation should be limited to the states within the Ninth Circuit, for the reasons

discussed in n.1, supra), the PGP and accompanying Fact Sheet are mostly silent regarding significant categories of

routine and essential silvicultural uses of herbicide, such as terrestrial forest pest control targeting competing vegetation
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at recently harvested sites and immature tree stands. Because NAFO assumes that EPA would not impose wide-

ranging NPDES requirements on forest herbicide use through silence, particularly for uses that were not at issue in

National Cotton Council, NAFO requests that EPA make clear in the PGP and Fact Sheet that forest pest control of

competing vegetation continues to be considered nonpoint source activity pursuant to 40 C.F.R. §§ 122.27 and

122.3(e). 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 565.1.001.015

Author Name: Murray William

Organization: National Alliance of Forest Owners (NAFO)

In its Federal Register Notice for the draft PGP, EPA suggests that if it later decides to expand the coverage of the

permit to include use patterns in addition to the four covered in the PGP as currently proposed, the Agency does not

intend to offer  additional opportunity to comment on the PGP in light of such additions. See 75 Fed. Reg. at 31,782-83

("Due to the likely similarities between such additional activities and the associated effluent limitations, EPA expects

that there will not be a need to re-propose the general permit to cover such additional activities in the final permit").

NAFO disagrees that an expansion of coverage would not require a new opportunity to comment, and respectively

reserves the full extent of its rights to comment, consistent with the APA, on any expansion of the coverage or other

change to the PGP that impacts its members. Should EPA decide to cover any additional use patterns, the economic

impact of that expansion will not have been specifically addressed in EPA's economic analysis of the impacts of the

PGP. See, supra, Section 4. More particularly, NAFO will seek to comment on any expansion of CWA permitting

requirements for herbicide or other forestry pesticide use if EPA proposes to modify the silvicultural rule, and on the

additional economic analysis that would be necessitated by such a change. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 567.1.001.002

Author Name: Duvall Zippy

Organization: Georgia Farm Bureau Federation

Nevertheless, EPA seeks comment on whether additional regulations should be provided for additional discharge use

patterns. We fear the result will be that farmers are required to obtain NPDES permits in the future. We believe any

expansion of permitting requirements for farm uses would require a statutory change by Congress. Anything less would
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constitute a broad regulatory overreach.  
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 567.1.001.004

Author Name: Duvall Zippy

Organization: Georgia Farm Bureau Federation

We call on EPA to clarify the nonpoint source status of crop protection activities and that farm pesticide uses are

beyond the scope of the NPDES program and the proposed "Pesticide General Permit.'  
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 571.1.001.006

Author Name: Drager Lane

Organization: Boulder County Public Health,  Colorado

It is also unclear whether pesticide applications on agricultural property for mosquito control are considered exempt as

part of agricultural runoff. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 571.1.001.007

Author Name: Drager Lane

Organization: Boulder County Public Health,  Colorado

3. It is unclear whether application of ultra low volume adulticides to land and not directly over waters of the US is

considered subject to this general permit if there is any potential for rain events to wash pesticides into waters of the

US. Many products utilized in mosquito control are decomposed when exposed to sunlight. It would be difficult to
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quantify what if any amount of adulticides reached waters of the US. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 572.1.001.001

Author Name: Nilsestuen Rod

Organization: State of Wisconsin Department of Agriculture, Trade and Consumer Protection (WI DATCP)

The draft NPDES PGP specifically addresses four use activities that will be covered under the proposed general permit,

including 1) mosquito and other flying insect pest control, 2) aquatic weed and algae control, 3) aquatic nuisance animal

control, and 4) forest canopy pest control. While these four use activities occur in Wisconsin, it remains unclear to many

user groups whether their use activities will subject them to the provisions of the Clean Water Act. Based on the

resources needed to obtain an individual NPDES permit by both state agencies and industry, we believe that the PGP

should provide comprehensive coverage of the use activities needing permits under the Clean Water Act. To date, we

have not received a clear answer as to which use activities will require a permit. It is essential that EPA and state

delegated authorities for the Clean Water Act permitting provide clear direction to the pesticide user industries on this

basic question. We are concerned that if clear direction is not given and coverage provided under the PGP, there is

significant risk that pesticide users may face legal action for certain use activities that result in unintended impacts to

surface waters. As examples, we are not clear as to whether Wisconsin's cranberry industry, or other agricultural

producers in Wisconsin that occur on or near our waters, such as wild rice, mint, and our ever expanding fish farming

industry, will be impacted by this permitting requirement. DATCP staff recommends that the final PGP include more

detail on use activities by key user groups so that those users can more easily determine whether they are included in

the PGP. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 578.1.001.008

Author Name: Feldman Gabrielle

Organization: Island Conservation

Will terrestrial vertebrate control be regulated in the same manner as Aquatic Nuisance Animal Control?  
 

Response 
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Please refer to PGP Comment Response Scope Essay

 

Comment ID 578.1.001.009

Author Name: Feldman Gabrielle

Organization: Island Conservation

In conclusion, Island Conservation is interested in full compliance with the new NPDES permitting; however, we are

unsure if our operations are large enough or apply enough pesticide into the waters of the US to warrant such a permit.

Will it be possible to get a "Categorical Exclusion" for projects that are very small and are likely to only spread a very

small amount into waters of the US, particularly if the project is intended to benefit the biological resources in the area?  
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 579.001.005

Author Name: Lanza Alexi

Organization: Permits Branch, Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NPDES)

NDEP considers that "Aquatic Nuisance Animal Control" activities as defined in the proposed "EPA's NPDES Pesticides

General Permit" should be left out of the permit. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 580.001.001

Author Name: Lobiondo Frank

Organization: U.S. Congress

Specifically, we are concerned that while EPA's PGP clearly exempts terrestrial pesticide applications (all cranberry

FIFRA pesticide applications are applied to dry land which are not considered point source discharges to waters of the

United States), the Agency provides no guidance on whether or not such terrestrial applications made to farmed

wetlands need coverage. The absence of such guidance leads the industry to believe that it would be up to each

individual cranberry producer to determine whether or not they need coverage through an individual permit.
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Since the EPA lacks any authority to regulate the application of pesticides that are made to dry land, which may runoff

due to nonpoint source events, we request that EPA provide our growers with further guidance on whether or not EPA

considers such terrestrial applications to crops such as cranberries grown in wetlands point source pollutants and thus

subject to permit coverage. We believe that such guidance is necessary to effectuate the Congressional mandate that

exempts irrigation return flows and agricultural stormwater runoff from CWA regulation and is consistent with EPA's own

pesticide guidance for terrestrial applications made to agricultural land when no surface waters are present. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 581.001.002

Author Name: Steenson Daniel

Organization: Nampa and Meridian Irrigation District (NMID)

The draft PGP is by its own terms general and intended to apply to a myriad of situations involving pesticides and/or

herbicides. The general nature of the PGP has the benefit of providing broad coverage but it also is limited in that it

does not factor in the specific characteristics of an entity such as NMID or other non-profit irrigation/ drainage entities.

EPA should consider whether or not the PGP should be modified so that there is a permit for specific applicators such

as mosquito abatement and then a separate permit that is specific to non-profit irrigation entities such as NMID. There

are legal and practical differences between non-profit irrigation entities and other applicators the PGP is intended to

cover. and the PGP does not account for. nor recognize those differences. Before EPA Finalizes the PGP it should

make sure it fully understands the realities of an irrigation system such as NMID. 

 

I. NMID Background 

 

NMID is an irrigation district organized and existing under the laws of the State of Idaho. NMID delivers irrigation water

to approximately 64.000 acres of urban, suburban. and rural lands in Ada and Canyon counties. NMID's diverse

delivery area includes lands within and near the cities of Boise, Meridian, Nampa and Caldwell. NMID also functions as

a drainage district under the laws of the State of Idaho and operates and maintains a constructed drainage system for

the benefit of NMID landowners. 

 

A. NMID 's Irrigation Delivery System 

 

NMID's irrigation delivery system consists of constructed irrigation canals. laterals and ditches. The delivery system

begins with the diversion of water from the Boise River into NMID's main canal called the Ridenbaugh Canal, which was

constructed in the late 1800s. NMID also receives Boise River water from the New York Canal, operated by the Boise

Project Board of Control. Water diverted from the Boise River through the Ridenbaugh and New York Canals is

conveyed through an extensive system of laterals and smaller ditches to NMID's landowners. Most of NMID's delivery

system is miles away from the Boise River. 
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The majority of the water NMID diverts is applied to lands within NMID's boundaries. A small percentage of the water

NMID diverts is operational spill that is discharged to NMID's drainage system. Most of the water applied to NMID lands

is consumptively used. Water that is not consumptively used either percolates into the soil or flows from the surface into

an NMID drain or a ditch, pond or other facility that is operated by another entity. 

 

In order to meet its statutory obligations to deliver water and prevent damage to adjacent lands. NMID must remove

aquatic weeds, moss, algae and other plants which may restrict the flow of water through its delivery system. NMID

may use mechanical means, but, during the irrigation season, NMID also uses aquatic herbicides consistent with the

requirements of the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA). The herbicides accomplish their

intended purpose before the water is delivered to NMIDl and owners and applied to land. Herbicides applied to NMID's

delivery system do not discharge to the Boise River. 

 

B. NMID's Drainage System 

 

NMID operates a drainage system that was constructed in the early 1900s to collect subsurface and surface return

flows from NMID lands. After exiting NMID's boundaries, the larger drains are owned and operated by another entity for

drainage of downstream lands before they discharge to the Boise River. NMID generally does not apply aquatic

herbicides to the drains within its drainage system. 

 

While this is a very general description of the hundreds of miles of canals, ditches. laterals and drains which make up

NM ID's irrigation and drainage system, it is imperative that EPA understands the system in the context of this PGP.

NMID has met with Dirk Helder, EPA Region  10.to explain its concerns and is attempting to coordinate a field tour of a

non-profit irrigation entity in the Boise/Treasure Valley area.    
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 601.001.001

Author Name: Kline Jeff

Organization: Biosafe Systems

The Sixth District Court of Appeals ruled that the Clean Water Act (CWA) includes "biological pesticides" and "chemical

pesticides" that leave a residue within its definition of "pollutant". The application of a chemical pesticide that leaves no

residue is not a pollutant, and should be exempt from the requirement of an NPDES permit. Certain chemicals,

especially biochemical, rapidly dissipate in the environment and leave no residue. Many of these chemicals degrade

into compounds of no toxicological concern.

 

A procedure needs to be defined to identify products (or active ingredients) that leave no residue and would be exempt

from the NPDES permit. Applicators and manufacturers need a user-friendly method to determine the NPDES permit
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exemption status. Identifying exemptions early in the process cuts down on the work load by the state regulatory

agencies and US EPA. Two proposals are listed below:

 

- EPA to maintain a list of no-residue products (NPDES exempt) on the NPDES website, which the user can refer to for

status. This information would allow an applicator to determine if they need a permit prior to application.

 

- The manufacturer submits an application to US EPA for NPDES permit exemption for applicable products. EPA to

approve a NPDES exemption claim or logo to go directly on the product label. This would be a preferred method, as the

applicator can clearly identify a product that does not require a permit at the point of sale, and may use products that

have a softer environmental profile. The applicator needs to be able to prove the product has no residues.

 

Either option requires EPA to outline a clear process to identify these products. EPA would need to determine the

required data to make this possible, either using in-house EPA data, or submission by the manufacturer. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 604.001.001

Author Name: Nelson Beth

Organization: Minnesota Cultivated Wild Rice Council

The MCWRC supports the exclusion of pesticides that may directly or indirectly come in contact with wetlands, ditches

or other waters of the U.S. as a result of farm applications. MCWRC strongly opposes the inclusion of farm applications

in the NPDES general permit as it would circumvent the authority of the Federal Insecticide, Fungicide and Rodenticide

Act (FIFRA) and the intent of Congress in passing it. Pesticide use labels required by FIFRA contain language that

sufficiently address issues set forth in the current NPDES general permit. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 608.1.001.007

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

The PGP preamble and body text do not address all activities that release pesticides into water, such as: (1) treated

wood for docks and pilings, (2) antifouling paints for boats, and (3) treated ballast water for managing invasive aquatic
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pests. Please clarify if these activities will require an NPDES permit for pesticide use and, if so, whether these activities

would be covered under the PGP.

 

The PGP is required for "point source discharge" from the application of "certain pesticides" to waters of the U.S. EPA

has not provided a definition for "certain pesticides," nor has the agency explained what pesticides are included on this

list. Clarification would be helpful. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 608.1.001.012

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

Mosquito and Other Flying Insect Pest Control: The text refers to insect pests that develop or are present during a

portion of their life cycle "in or above standing or flowing water," but not to "in or above" all jurisdictional wetlands. Does

this imply that operations above wetlands without open-water surfaces are excluded from the PGP and therefore would

require an individual permit?

 

Aquatic Weed and Algae Control: Irrigation vs. non-irrigation ditches/canals needs to be identified and better defined in

this section of the PGP. For example, agriculture irrigation water sources in some cases are totally independent from

normal non-agricultural water drainage systems.

 

The "Forest Canopy Pest Control" pesticide use pattern language is limited to "aerial" applications; however, Part 2.2.4,

while referencing Part 1.1.1, does not explicitly limit applications to aerial operations. Please clarify whether applications

into the forest canopy from below will be covered by the PGP. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 608.1.001.038

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

1. Overall clarification of activities covered by the PGP - A clearer description is needed for both the types of permits

and their coverage. Several Department bureau pesticide application activities will not fit the four activities covered for a
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PGP. It appears that the Individual Permit is for an individual production facility and its discharge point. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 608.1.001.040

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

3. Under Decision - Please clarify if fixed wing and backpack applications are considered point sources that would be

covered under the PGP. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 608.1.001.041

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

4. Forest Canopy Pest Control -All of the examples in the other documents discuss the use of insecticides. The

Department would appreciate clarification as to whether this includes all pesticides or just insecticides. Also, we would

appreciate clarification of whether the PGP covers insecticides applied to the forest canopy from ground application

equipment. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 608.1.001.051

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

Fact Sheet, Page 66 - 2.2.4 Forest Pest Control - The description of a forest canopy should be consistent with the SAF
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official forest canopy definition. Some applications of pesticides to forestland will occur at various stages of

development, before a forest canopy has fully developed. The PGP descriptions appear to apply only to a mature

forest. Additional clarification would be helpful. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 619.1.001.002

Author Name: Pafko Frank

Organization: Minnesota Department of Transportation (MnDOT)

Mn/DOT appears to require NPDES coverage and may be eligible for this general permit. However, it is not altogether

clear if indeed coverage is needed. Our pesticide activities do not engage in intentional, unavoidable direct discharge to

waters of the United States. Yet there may be scenarios whereby our activities are "at water's edge" such as controlling

weeds in a highway road ditch abutting a wetland. Significant ambiguity remains as to the relevance of this activity with

respect to NPDES requirements.  
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 619.1.001.005

Author Name: Pafko Frank

Organization: Minnesota Department of Transportation (MnDOT)

At this time, we understand that EPA plans to broaden the "aquatic weed and algae control" use pattern by removing

the word "aquatic." Much more of our pesticide-related activities may be captured by the scope of the PGP. However,

as noted above, it is still unclear how work at water's edge, but not necessarily resulting in intentional unavoidable

discharge to water, relates to Mn/DOT's NPDES obligations. More clarity is required, especially as related to work near

water.  
 

Response 

Please refer to PGP Comment Response Scope Essay
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Comment ID 619.1.001.006

Author Name: Pafko Frank

Organization: Minnesota Department of Transportation (MnDOT)

Typically herbicides are used as a maintenance tool for controlling roadside noxious weeds and invasive vegetation.

Other times, Mn/DOT contractors are required to apply herbicides during construction to control brush/weeds for turf or

landscape plant establishment. Another scenario occurs when utility companies apply herbicides for brush control under

overhead utilities located on Mn/DOT right-of-way at the discretion of the utility company. Again, our pesticide activities

do not engage in intentional, unavoidable direct discharge to waters of the U.S. Significant ambiguity remains as to the

relevance of this activity with respect to NPDES requirements.  
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 625.1.001.003

Author Name: Thompson Kelvin

Organization: Southern Minnesota Beet Sugar Cooperative (SMBSC)

Permit Coverage for Other Pesticide Use Patterns. We agree with EPA's approach to limit the application of the

proposed NPDES permit to the four use patterns described in the Fact Sheet because those use patterns potentially

involve application in or over waters of the U.S. We also agree that any terrestrial application of an insecticide or

herbicide to agricultural crops is not subject to the NPDES permit. We urge the EPA to not consider adding any other

use patterns in part so that state officials aren't tempted to go beyond what is being proposed by EPA. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 627.1.001.003

Author Name: Gunnerson Chuck

Organization: Northern Plains Potato Growers Association (NPPGA)

Permit Coverage for Other Pesticide Use Patterns. We agree with EPA's approach to limit the application of the

proposed NPDES permit to the four use patterns described in the Fact Sheet because those use patterns potentially

involve application in or over waters of the U.S. We also agree that any terrestrial application of an insecticide or
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herbicide to agricultural crops is not subject to the NPDES permit. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 627.1.001.006

Author Name: Gunnerson Chuck

Organization: Northern Plains Potato Growers Association (NPPGA)

Regulation of Pesticide Applications "Near" Waters of the U.S. In 2006, EPA finalized a rule [FN6]codifying the

Agency's long-held exemption from NPDES permitting of pesticides applied into, over, and near waters of the U.S.

when made consistent with the FlFRA label. EPA states that this draft permit is available to operators who discharge

into or over, including "near," waters of the U.S. from the application of biological pesticides or chemical pesticides that

leave a residue when the pesticide application is for one of the following pesticide use patterns:

 

a. 	Mosquito and other flying insect pest control applications in or above "standing

or flowing water";

b. 	Aquatic weed and algae control applications in "waters of the US" as well as near "water's edge," including "irrigation

ditches and/or irrigation canals";

c. Aquatic nuisance animal control applications in "water and at water's edge"; and

d. Forest canopy pest control applications made above the forest and where a portion of the pesticide will unavoidably

be deposited to "water" below.

 

"Near" water pesticide applications are covered by the draft permit only when these four use categories are involved. In

these cases, EPA intends the pesticide treatment area and permit restrictions to include lands "near" applications to or

over "waters of the U.S." and to or over "conveyances with a hydrologic surface connections to waters of the U.S. at the

time of pesticide application.” There could be confusion among operators as to the extent that permit coverage extends

to pesticide applications made to, over, or near "conveyances with a hydrologic surface connection to waters of the US

at the time of pesticide application". To clarify potential confusion between the nexus of this permit with the statutory

exemptions for irrigation return flow and agricultural storm water runoff under the CWA[FN7], EPA should further define

the term "near." Such clarification would also help prevent confusion and potential mischief by state officials who may

be tempted to interpret the term "near" broadly so as to extend the NPDES permit to include terrestrial applications on

agricultural lands under the theory that terrestrial applications are "near waters of the U.S." This potential confusion is

illustrated on page 20 of the Fact Sheet. The examples contemplate an annual threshold of "20 liner miles of treatment

area at water's edge", but the width of the application is not specified. Aside from the 20 mile threshold being

completely arbitrary, there is no guidance on width or cumulative targets. We urge EPA to further clarify this section.

 

[FN6] 7 I Fed. Reg. 68,483. November 27,2006. The rule revised EPA's NPDES regulations to add a paragraph to the

list of discharges in 40 C.F.R. 122.3 that do not require NPDES permits. 71 Fed. Reg. at 68,492. The rule covered the

application of pesticides, "consistent with all relevant requirements under FIFRA," including the following circumstance:
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"the application of pesticides to control pests that are present over waters of the US, including near such waters, ... Ibid.

(40 C.F.R. 122.3(h)).

[FN7] 33 U.S.C. § 1342 (I) (I) (2006) exempts discharges composed entirely of return flows from irrigated agriculture

and 33 U.S.c. § 1362 (14) (2006) explicitly exempts agricultural stormwater discharges and return flows from irrigated

agriculture. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 635.1.001.025

Author Name: Curtis Thomas

Organization: American Water Association, Association of California Water Agencies and Association of Metropolitan Water

Agencies

What is appropriate scope of operators required to submit annual reports and the type, level of detail, and practical

utility of the information being requested? (75 FR 31784)

 

Because aquatic pesticide application in reservoirs is typically targeted at a portion of the body of water, and for most

applications effective concentrations are limited to only a portion of the water column, these factors need to be taken

into account when setting the Notice of Intent (NOI) for reservoir treatment. Based on the data in Reach 3, NLA, NID

and our members' experience, the proposed NOI of 20 surface acres of treatment area or 20 linear miles of treatment

area at water's edge is a very low trigger for reporting under the general permit.

 

[Reproduced from original located on page 11 of original letter (Docket ID # 635.1).]

 

Example Calculation - Reservoir

Number of water bodies managed- 1

Reservoir / Lake area- 400 acres

Algae control- 4 application areas of 25 acres each 2 application events

Resulting Treatment Area- 200 acres

 

As a practical matter, 20 acres will eliminate numerous individual pesticide appliers (e.g., small farm ponds,

subdivisions with a stormwater detention basin, etc.) but virtually all "true" water resource managers (e.g., drinking

water utilities, irrigation districts, federal land management agencies, etc.) will exceed the NOI. Since the treatment area

is a cumulative application over a year and over multiple applications under the management of the responsible entity,

the cutoff will also likely capture many homeowner associations, golf courses, planned unit developments, small towns,

and other entities with multiple application settings under their control.

 

Water resource managers such as our members would routinely exceed an NOI as high as 200 - 300 acres (see

example calculation). Unfortunately, under the proposed NOI threshold, utilities' general permit applications, particularly
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initial permit applications, will be "lost" in the NPDES overall volume of general permittee submittals. As a consequence,

our members will be subjected to more reviews and have less operational flexibility than warranted given their expertise

and the stewardship our members bring to managing the water resources under their control. It is also worthwhile to

note that it is not practical to view current state aquatic use permit programs (other than California's) as a model for the

impact of the proposed NOI. Existing state programs are not being implemented in the context of a federal judiciary

action and in many instances are not occurring under the purview of the CWA. The resulting interaction between the

state and permittee is much different under the current scenario than it will be under the new CWA regulatory structure.

 

Utilizing herbicides to control algae or aquatic weeds in flowing canals can but does not always involve applying the

herbicide to the entire canal system. Rather, the flowing water transports can be used to transport the herbicide to the

targeted area. This practice does not fit well with either NOI metric proposed in the draft permit.

 

Such a situation is illustrated by the following California irrigation district algaecide practice used to support water

conserving agricultural practices. Irrigation districts have developed extensive water conservation measures throughout

their systems. There are Irrigation Districts that range in size from 25,000 irrigated acres to over 100,000 irrigated

acres. With the drought conditions that California has endured over the last 20 years, irrigation districts have promoted

and endorsed water conservation irrigation practices extensively. In California these districts now have over 40% of

their customers using reduced water irrigation systems such as sprinkler, micro-sprinkler, drip irrigation, or other water

conserving practices.

 

The operational drawback to these systems is that they require very clean water or their screens will plug up and the

system will shut down. As the California growing season weather warms up these systems see a parallel increase in the

filamentous algae growth in the distribution canals. This fast growth rate requires treatment every 20 to 21 days to

control the release of the algal bodies which break away from the main plant and float down stream. Treatment typically

entails six - seven applications of pesticide to the main supply canal(s) between mid-April and the end of September.

 

"[Reproduced from original located on page 13 of original letter (Docket ID # 635.1).]

 

Example Calculation - Irrigation Canal

Number of water bodies managed- 1

Main Distribution Canal- 21 miles [375 - 700 cfs]

Algae control (21 day cycle)- 6 applications 21 miles each

Annual applications- (April through September)

Resulting Treatment Area- 126 miles annually

 

By mid-September most of the crops are harvested and irrigation flows in the main distribution canals fall below 350 cfs

and best management practices have shown that applications below this flow rate do not distribute the herbicide

throughout the canal system and clear the system in a reasonable time period. Without the ability to control the

filamentous algae, many farms would be forced to flood irrigate and use more water, thus eliminating all of the work that

has been expended to achieve water conservation. 
 

Response 
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Please refer to PGP Comment Response Scope Essay

 

Comment ID 644.1.001.004

Author Name: Oatman Chairman

Organization: Nez Perce Tribe, Lapwai,  Idaho

There are other issues with the draft PGP that the Tribe would like addressed. First, the fact sheet that accompanies

the permit states that lamprey are an example of a nuisance animal. The Pacific lamprey is a culturally important

species to the Nez Perce Tribe. The Pacific lamprey is used for sustenance and is used in cultural ceremonies. It has

also been proposed for listing as a threatened species under the Endangered Species Act in the Columbia River basin

due to the low numbers returning to the basin, although it has not been petitioned to be listed as of yet. The Tribe

strongly recommends that the EPA identify specific species of lamprey considered a nuisance animal rather than

generalizing that all lamprey are a nuisance animal.  
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 645.1.001.006

Author Name: Kirkpatrick R.

Organization: The New Mexico Department of Game and Fish

Neutralizing Agents

 

To limit the downstream effects of piscicide applications, potassium permanganate (KMn04) is routinely applied to

waters ofthe U.S. and is recommended by product labels. There is no discussion of whether such activities, if

recommended by the labels and intended to neutralize the pesticide, are covered by the draft NPDES permit. We

recommend that the EPA include such neutralization activities within the NPDES permit. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 646.1.001.003

Author Name: Unknown Unknown
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Organization: Southlake Mosquito Lake Abatement District (SLMAD) County, Illinois

Section 1.1.1. The trustees note that "mosquitoes" are dumped into the same "pest" category as other flying insects,

aquatic weeds, algae, etc. The issue with mosquitoes is not just one of nuisance pests. It is an issue of public health,

disease and safety for humans and animals and as such should be handled by the Department of Public Health as we

currently report to, not EPA. In the case of mosquito control the District's appropriate and currently well accepted and

efficient monitoring system has historically prevented disease outbreaks in our communities. SLMAD's mosquito

treatment program is geared toward maintaining the public health. This is evidenced by the number of West Nile virus

cases in Lake County as opposed to Cook County on our southern border. In 2002, the first year in which West Nile

virus was observed in Illinois, there were 634 West Nile cases and 37 deaths in Cook County, vs. no cases or deaths

within the SLMAD. We believe this to be the product of our IPMP, which includes surveillance of known standing water

and extensive larviciding in catch basins and standing water with biodegradable and sustainable materials. Adulticiding

is only conducted when necessary as triggered by mosquito counts or the presence of disease such as West Nile or

encephalitis in any of our Ig monitored light traps. The District has also conducted extensive public education and

encouraged the reporting of and the eradication of standing water in gutters, discarded tires, swim pools, bird baths,

etc. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 659.1.001.005

Author Name: Anderson James

Organization: Lake County Forest Preserve District,  Illinois

We ask that aquatic and riparian invasive weed management actions taken by recognized habitat management

specialists in organizations such as national parks, forests preserves and conservation districts be excluded from the

PGP. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 661.1.001.007

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

II. Consider including all types of pesticides in each PGP use pattern. EPA has defined the four primary use patterns
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that it believes the 2006 Rule covered.[FN5] While the use patterns are broad, the EPA could choose, for example, to

expand Aquatic Weed and Algea Control to include insecticide use near water's edge. Depending on EPA's

interpretation of "near" for the uses, this could be helpful if operators would need coverage.

 

[FN5] PGP, p. 1. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 661.1.001.014

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

The EPA and States' interpretation of "near" is of concern for determining whether an operator should seek PGP

coverage. Operators need clarity around whether applications into and over, including near, "conveyances" such as

swales, ditches and others characterized by low volume, infrequent, or short duration flow would be considered subject

to the CWA. "Near" water pesticide applications are defined in the draft PGP (at 1.1.1) only in terms of the four covered

pesticide use categories and these "near" situations vary significantly. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 664.001.002

Author Name: Eby D.

Organization: AgriFlite Services

As an aerial applicator we must consider every application we make to determine if water will be effected in any way

and plan for the possibility that the regulations can be reinterpreted any time. Although the fine print excludes spray

drift, the burden would be on the applicator to prove it was spray drift. Just exactly how is that done? 
 

Response 

Please refer to PGP Comment Response Scope Essay
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Comment ID 667.1.001.002

Author Name: Unknown Unknown

Organization: A&B Irrigation District et al.

The proposed permit, as drafted, is not tailored to the way irrigation delivery entities apply pesticides to their canal

systems. It seems the permit was drafted with mosquito control sprayers in mind. It is difficult for the Irrigation Entities to

translate the requirements of this permit to how they apply pesticide for aquatic weed control. In other words, the draft

permit is written for a different industry. The Irrigation Entities acknowledge that EPA did a good job tailoring this permit

to mosquito sprayers, but this is not a permit that irrigation entities can follow. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 667.1.001.018

Author Name: Unknown Unknown

Organization: A&B Irrigation District et al.

Irrigation systems are not like rivers or streams and there is only a circuitous and insubstantial connection between

theses systems and any waters of the United States. The draft permit appears to have been written to address pesticide

application by sprayers. The draft permit is not tailored to the way irrigation delivery entities apply pesticides. The

Irrigation Entities request the language suggested in their comments be adopted in order for the permit to better fit their

methods of application. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 705.1.001.004

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Reference: Subsection b. Aquatic Weed and Algae Control. Wording at mid paragraph: "and at water's edge".

 

Comment: Delete "and at water's edge" as this wording is ambiguous and is not able to be clearly defined. This term

needs to be deleted as appropriate for each reference throughout the PGP, most notably under Section 1.2.2
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Thresholds. For example: Does at "water's edge" mean that surface water needs to be present, or does it simply mean

the banks of a channel that becomes seasonally dry that would otherwise be defined as a water of the U.S. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 706.1.001.004

Author Name: Moore Beth

Organization: Oregon Department of Environmental Quality (OR DEQ) and  Oregon Department of Agriculture (ODA)

Public Works Departments and Transportation Departments are responsible for maintaining roadside ditches. It would

be helpful to see examples of how pesticide applications to drainage ditches and roadside ditches that are used as

drainage ditches would be considered discharges to waters of the U. S. In the fact sheet, please give scenarios to

exemplify how a pesticide application that leaves a residual in a roadside ditch would be considered a discharge to the

waters of the U. S. Include in the scenarios a dry ditchand a wet ditch. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 712.2.001.008

Author Name: Baus Terry

Organization: Department of Public Works,  City and County of Denver, Colorado

3. §1.1.1.b. Aquatic Weed and Algae Control

 

The term "aquatic weeds" should be defined. This section uses both the term "aquatic weeds" and "weeds"; is a

different meaning assigned to each term? Is treatment of non-aquatic weeds authorized under the general permit? If

EPA means to include all weeds Denver's weed treatment program will be significantly impacted as we focus heavily on

noxious weed species that infest riparian areas

 

A revised paragraph heading is suggested … "Terrestrial and Aquatic Weed and Algae Control."

 

4. Regarding §1.1.1.c. Aquatic Nuisance Animal Control

 

Is permit coverage required for application of pesticides designed to control terrestrial animal at water's edge? What

about treatment ‘near water'? 
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Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 725.1.001.003

Author Name: Martin-Craig Elizabeth

Organization: Pesticide Watch Education Fund et al.

Strengthen coverage and thresholds for requiring the permit - We would like EPA to expand coverage of the permits,

including thresholds for applicability.

 

According to the draft permit, all biological pesticides are covered, but only chemical pesticides that leave a residue or

degradates are covered. [p. 1, 37]

 

The permit should presume that all pesticide applications will leave a residue. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 730.001.005

Author Name: Unknown Unknown

Organization: Aquatic Biologists,  Inc. (ABI)

Issues with the current draft version of the NPDES Permit â€¢ Activities Covered (Page 1 - 1.1.1) â€" Biological

Pesticides (bacteria, enzyme and dyes) are a completely different products then chemical pesticides. Biological

Pesticides do not have EPA numbers and are not subject to the same regulations. Biological Pesticides should not be

treated the same as chemical pesticides. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 740.001.005
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Author Name: Carlson Donald

Organization: Kansas Department of Health and Environment (KDHE)

Permit Page 1, Part 1 .1 .1 : The pesticide use pattern listed as "Aquatic Weed and Algae Control" needs to be modified

to address terrestrial weeds on the bank in the immediate proximity of the water which may not technically be

considered an "aquatic weed". If changed, this would carry throughout both the permit and fact sheet. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 742.001.002

Author Name: Rose Bj

Organization:  

A possible compromise between the current proposed draft regulations and no regulation system would be extended

permits for companies (or individual applicators). Two permit types would exist, one for applying pesticides in and

around lakes, as well as a type for applying in and around streams. These permits would be in effect for extended

lengths of time (e.g. six to twelve months) and each company (or individual) would need a permit for each pesticide

applied. 
 

Response 

EPA acknowledges the comment. The final PGP includes four pesticide use patterns for activities that EPA determined would

encompass the majority of pesticide applications that would result in point source discharges to Waters of the United States and

generally represent the use patterns intended to be addressed by the 2006 rule that is now vacated. See response to Comment ID

483.1.001.001. An Operator may seek coverage under the PGP if they discharge to a water of U.S., which includes lakes or streams,

and fall under the four use patterns. Also, pursuant to the CWA section 402 the terms of the PGP may not exceed more than a 5

years. If the operations do not fall under the four use patterns, the Federal Agency would need to obtain coverage under an

individual permit or alternative general permit by contacting the appropriate state or EPA permitting authority.

 

 

Comment ID 779.001.002

Author Name: Zink G.

Organization:  
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Much of the permitting information is still unclear, and after sitting through the webinar it seems that even the EPA could

not answer simple questions. Is a treatment of 1 acre in a 20 acre lake a 20 acre treatment?  
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 824.1.001.002

Author Name: Kieler Janet

Organization: Colorado Department of Public Health and Environment

Does EPA consider phosphorus inactivation products, such as alum, that are used for in lake treatment pesticides? 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 838.1.001.006

Author Name: Stambaugh Sharmon

Organization: Alaska Department of Environmental Conservation

ADEC suggests more specific information on how this permit pertains to right-of-way (RO\V) applications with a

conveyance . such as a ditch. where a point source discharge is unavoidable. This would avoid having to issue

individual APDES permits for this type of application (Section 1.1 .1 and 1.1.2). One way to do this would be to create a

new category of coverage in Table I with instructions of how to interpret linear coverage for a long ROW that is not

parallel to a waterbody but crosses multiple water bodies . 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 838.1.001.011

Author Name: Stambaugh Sharmon

Organization: Alaska Department of Environmental Conservation
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Three potentially-affected activities would be use of pesticides by the public to control algae and aquatic weeds in water

bodies used as float plane ponds or that are eutrophic from sewage discharge and near-by residences (seen at times in

Matanuska/Susitna area ) use by groups or agencies to control invasive plant species within the floodplain or riparian

corridors of river systems such as the Yukon downstream of road crossings or settlement areas (contemplated by the

Bureau of Land Management in Alaska), and use of rotenone by ADF&G Sport Fish to manage fish species in lakes. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 852.001.001

Author Name: Bredenkamp T.

Organization:  

I am writing to you today as a user of pesticides to produce crops and livestock who could be directly affected by these

proposed general permits (Federal Register/Vol. 75, No. 107/Friday, June 4, 2010, page 31775).

 

I would like to offer comments on aspects of the Draft Pesticide General Permit ("PGP") and Fact Sheet affecting

agricultural pesticide users. The EPA's PGP as proposed does not cover pesticide applications to agricultural crops,

regardless of whether those crops are grown in or adjacent to wetland areas or other features that may be viewed as

"waters of the U.S." I support this result, but for a reason that the EPA has not expressed: The Clean Water Act makes

plain Congress's intent that the production of agricultural crops, including the use of pesticides, is not subject to federal

National Pollutant Discharge Elimination System (NPDES) permit requirements and cannot lawfully be subjected to

such requirements.

 

The proposed PGP offers coverage for four pesticide use patterns that were specifically addressed in the 2006

regulation. The EPA explicitly notes that the covered uses "do not include the control of agricultural, ornamental or

silvicultural terrestrial pests that are routinely controlled as part of production of agricultural or ornamental plant

commodities and in forestry operations." The EPA states its belief that the four covered uses "would encompass the

majority of pesticide applications that would result in point source discharges to waters of the U.S." Yet, the agency also

seeks comment on whether additional use patterns may result in regulated discharges requiring permit coverage.

 

I strongly urge the EPA to correct and eliminate from the final PGP documents these unlawful expansions of Clean

Water Act jurisdiction. The Clean Water Act regulates only discharges to "navigable waters" – defined as "waters of the

United States." If a particular ditch is not a water of the U.S. then discharges to the ditch are not regulated under the

Clean Water Act.

 

In conclusion, I strongly encourage the EPA to clarity the nonpoint source status of crop protection activities and that

agricultural pesticide uses are beyond the scope of the NPDES program and the proposed PGP. I appreciate the

opportunity to provide you with these comments and thank you for your consideration. 
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Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 872.001.004

Author Name: Thompson R.

Organization:  

EPA should submit the addition of any "similar activities" to the rule to the public for hearing and comment, and should

not be able to expand the current rule without doing so. 
 

Response 

Please refer to PGP Comment Response Scope Essay
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Comment ID 872.001.007

Author Name: Thompson R.

Organization:  

Any additional "similar activities" to be considered for future permitting should follow the normal rulemaking process, i.e.

public hearing and comment. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 909.1.001.002

Author Name: Haney Mark

Organization: Kentucky Farm Bureau Federation (KFB)

We feel EPA's draft proposal to not require permitting of applications to agricultural crops is correct for a number of

reasons. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 913.001.002

Author Name: Wilkinson Richard

Organization: Dayton Valley Conservation District

Clarify that the category "Aquatic Weeds and Algae Control" does include the application of herbicides along streams

versus applied directly into water. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 916.001.006
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Author Name: Dippel Donnie

Organization: Texas Ag Industries Association (TAIA)

TAIA strongly encourages EPA to clarify the nonpoint source status of crop protection activities and that agricultural

pesticide uses are beyond the scope of the NPDES general permits. This clarification is very important to maintain a

sustainable production of food, fiber and fuel. TAIA appreciates the opportunity to provide you with comments and

would like to thank you for your consideration. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 917.001.002

Author Name: Holley Robert

Organization: West Central Lyon County Weed Management Area

The final draft should clearly state that the application of pesticides along stream banks falls under the category for

"Aquatic Weeds and Algae Control ." 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 929.001.002

Author Name: Metz Deborah

Organization: Greater Cincinnati Water Works (GCWW)

Restate the statement made by the USEPA in FR 31, page 31782 to clarify the intent of the rule making:

 

a . The USEPA's statement reads `Any point source, discharges. of pollutants to waters of the United States not

covered by this or another general permit will need coverage uryder drtr individual~permit': To better clarify the intent of

this statement, please revise it to read `pesticide applications that result in a point discharge managed under another

individual or general permit will not be subject to regulation under the regulatory structure for pesticide application to

water". 
 

Response 
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Please refer to PGP Comment Response Scope Essay

 

Comment ID 930.001.005

Author Name: Olszewski Robert

Organization: Plum Creek

There Should Be Additional Opportunity To Comment If EPA Adds Additional Use Patterns

 

In its Federal Register Notice for the draft PGP, EPA suggests that if it later decides to expand the coverage of the

permit to include use patterns in addition to the four covered in the PGP as currently proposed, the Agency does not

intend to offer additional opportunity to comment on the PGP in light of such additions. Plum Creek disagrees that an

expansion of coverage would not require a new opportunity to comment, and reserves the full extent of its rights to

comment on any expansion of the coverage or other change to the PGP that impacts its members. Should EPA decide

to cover any additional use patterns, the economic impact of that expansion will not have been specifically addressed in

EPA's economic analysis of the impacts of the PGP. More particularly, Plum Creek will seek to comment on any

expansion of CWA permitting requirements for herbicide or other forestry pesticide use if EPA proposes to modify the

silvicultural rule, and on the additional economic analysis that would be necessitated by such a change. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 932.001.005

Author Name: Alt Bruce

Organization: Mississippi Forestry Association (MFA)

There Should Be Additional Opportunity To Comment If EPA Adds Additional Use Patterns

 

In its Federal Register Notice for the draft PGP, EPA suggests that if it later decides to expand the coverage of the

permit to include use patterns in addition to the four covered in the PGP as currently proposed, the Agency does not

intend to offer additional opportunity to comment on the PGP in light of such additions. Mississippi Forestry Association

disagrees that an expansion of coverage would not require a new opportunity to comment, and reserves the full extent

of its rights to comment on any expansion of the coverage or other change to the PGP that impacts its members.

Should EPA decide to cover any additional use patterns, the economic impact of that expansion will not have been

specifically addressed in EPA's economic analysis of the impacts of the PGP. More particularly, MFA will seek to

comment on any expansion of CWA permitting requirements for herbicide or other forestry pesticide use if EPA

proposes to modify the silvercultural rule, and on the additional economic analysis that would be necessitated by such a

change.  
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Response 

Refer to response to Comment ID 281.1.001.032

 

1.1.1.1 - ADDITIONAL ACTIVITIES THAT SHOULD BE COVERED.

HOW EFFLUENT LIMITS SHOULD APPLY TO ADDITIONAL

COVERED ACTIVITIES

Comment ID 170.001.002

Author Name: Zucker Marguery

Organization:  

However: Please note our strenuous objection to exclusion (in the draft) for foresters and farmers--the heaviest

pesticide users. If it's poison when we use it, it's poison when they use it: Enough politics on this issue; we require clean

water even at increased cost of ...EVERYTHING. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 203.1.001.003

Author Name: Byram Tom

Organization: Southern Forest Tree Improvement Committee (SFTIC)

2) Specifically include our operations in areas with intermittent streams under the provisions of the General Permit

(subject to the limit of 640 acres of pesticide applications in any given year). 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 264.1.001.002

Author Name: Lomberk Heather
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Organization: Cumberland County (New Jersey) Mosquito Control Division

There are several pesticide users that may discharge to waters of the U.S. and have not been included in the US EPA's

discussions of this general permit. These include highway, bridge, and parks departments of various levels of

government; golf courses and grounds management entities; and lawn care agencies primarily applying herbicides and

insecticides near or to waters of the U.S. Also included should be drinking water purveyors that may directly treat or

contract out treatment of reservoirs. The activities of these applicators would fall under one of the four use patterns;

however, they are probably not aware they may need to work under this permit.

 

Application of pesticides to crops and orchards near a waterway should also be covered under this permit. During the

webinar on June 24th, Allison Wiedeman indicated aerial application to crops did not need a permit because most

agricultural applicators have equipment that can be turned off before reaching a waterway and turned back on when

over crops. Similar, if not the same, equipment is available and used by many aerial pesticide applicators for gypsy

moth and mosquito control. Using this same logic, EPA should also exempt forestry canopy and mosquito adulticiding

operations from having to obtain this permit. Ground mosquito adulticiding would fall under this exemption as well; as

such equipment is available for truck-mounted sprayers. Furthermore, many mosquito adulticide labels, such as

Scourge, specifically state not to apply to waterways. US EPA is making a broad assumption that all aerial agricultural

pesticide operations have this sophisticated equipment, it is well maintained, and working properly. If US EPA is going

to make such assumptions, then make them for all pesticide applicators having this technology available to them.

 

In addition, the US EPA stated in its Fact Sheet on page 80, "It should be noted that pesticide concentrations in

agricultural streams most often originate from terrestrial agricultural activities exempted under the CWA from NPDES

permit requirements or activities not covered under this permit." This statement alone gives enough proof agricultural

applications should be covered under this permit to more closely monitor their activities. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 265.1.001.002

Author Name: Lomberk Heather

Organization: New Jersey Mosquito Control Association

There are several pesticide users that may discharge to waters of the U.S. and have not been included in the US EPA's

discussions of this general permit. These include highway, bridge, and parks departments of various levels of

government; golf courses and grounds management entities; and lawn care agencies primarily applying herbicides and

insecticides near or to waters of the U.S. Also included should be drinking water purveyors that may directly treat or

contract out treatment of reservoirs. The activities of these applicators would fall under one of the four use patterns;

however, they are probably not aware they may need to work under this permit.

 

Application of pesticides to crops and orchards near a waterway should also be covered under this permit. During the
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webinar on June 24th, Allison Wiedeman indicated aerial application to crops did not need a permit because most

agricultural applicators have equipment that can be turned off before reaching a waterway and turned back on when

over crops. Similar, if not the same, equipment is available and used by many aerial pesticide applicators for gypsy

moth and mosquito control. Using this same logic, EPA should also exempt forestry canopy and mosquito adulticiding

operations from having to obtain this permit. Ground mosquito adulticiding would fall under this exemption as well; as

such equipment is available for truck-mounted sprayers. Furthermore, many mosquito adulticide labels, such as

Scourge, specifically state not to apply to waterways. US EPA is making a broad assumption that all aerial agricultural

pesticide operations have this sophisticated equipment, it is well maintained, and working properly. If US EPA is going

to make such assumptions, then make them for all pesticide applicators having this technology available to them.

 

In addition, the US EPA stated in its Fact Sheet on page 80, "It should be noted that pesticide concentrations in

agricultural streams most often originate from terrestrial agricultural activities exempted under the CWA from NPDES

permit requirements or activities not covered under this permit." This statement alone gives enough proof agricultural

applications should be covered under this permit to more closely monitor their activities. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 269.1.001.002

Author Name: Stieren Terry

Organization: Minnesota Pesticide Information & Education

2.  USE PATTERNS AND PERMIT COVERAGE

 

The use patterns and permit coverage proposed by EPA covers many pesticide applicators and land managers.

However, there are several large use patterns that are not covered under this permit-Pest control applications where

standing water is present and where it is unavoidable that a portion of the pesticides will be deposited into water.

 

Examples would include:

Transportation right-of-way (ROW)- It is essential to control unwanted vegetation in ROW for the purposes of noxious

weed suppression; safety and visibility; snow removal, etc. As noted above, there are approximately 1 million acres of

transportation ROW in the state of Minnesota-50% of that ROW is located in "wetland" areas. These rights-of-way are

may be seasonally wet, or they may in lowland/wetland areas that hold water on a year-round basis. If water is present,

as mandated under FIFRA, aquatic pesticides are used for vegetation management in these ROW's, and it is

unavoidable that a portion of these pesticides will be deposited into the water.

 

Utility ROW-there are hundreds of miles of utility lines providing service throughout the state of Minnesota. Trees,

brush, and other vegetation interfere with the delivery of reliable energy to homes and businesses. Again, these lines

traverse the state, often in seasonally wet, or lowland/wetland areas. If vegetation is to be controlled in these areas

where standing water is present, aquatic pesticides are used in accordance with FIFRA, and it is unavoidable that a
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portion of these products will be deposited into water.

 

Forest Management-the EPA proposal covers forest canopy pest control, however, this is only one aspect of forest

vegetation management. Forest plantations are often cleared and subsequently planted with young trees. To prepare

the site for planting, "site preparation" is done. This means a broadcast application, generally of a herbicide, to clear the

area of competing vegetation-this gives the young trees a change to begin growth w/ little or no competing vegetation. If

the site is evaluated, and found to have surface water present, an aquatic herbicide will be used, and it is unavoidable

that a portion of this herbicide will be deposited into water. This can be done via ground or air and there is no "canopy"

involved.

 

It appears that all of the above use patterns would involve a "pesticide application that results in an unavoidable point

source discharge to waters of the U.S."

 

It is suggested that EPA cover these types of applications under its Pesticide General Permit and develop a category

that would be inclusive of the same.

 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 284.1.001.004

Author Name: Mountfort Tom

Organization: Denver Water

In addition to the four categories covered by the draft general permit, EPA should consider a fifth category for control of

noxious weeds in industrial rights-of-way. Denver Water's most common use of pesticides is along its numerous

industrial rights-of-way. These rights-of-way are located along canals, ditches, underground water conduits, and other

facilities. Landowners and governing authorities of incorporated towns and cities have a duty to use reasonable means

to control noxious weeds that may be materially damaging to the land of neighboring landowners within these rights-of-

way. C.R.S. § 35-5-102; C.R.S. § 35-5.5-104 (establishing duty to use integrated methods to manage noxious weeds);

C.R.S. § 35-5.5-112 (establishing a duty of each local governing body to manage noxious weeds in public rights-of-

way). While the pesticides applied to rights-of-way are primarily applied to land, like pesticides applied to forest

canopies, residue from pesticides applied to industrial rights-of-way may inadvertently be applied to waters, and may

therefore require a permit. 
 

Response 

Please refer to PGP Comment Response Scope Essay
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Comment ID 296.1.001.007

Author Name: Delaney Tom

Organization: Professional Landcare Network (PLANET)

The EPA should not include additional use patterns under the PGP. If additional pesticide use patterns were to be

included in the PGP, it would take extraordinary foresight for terrestrial pesticide users to negotiate individual permits in

advance of every situation where their pesticide use might accidentally encounter jurisdictional waters or conveyances

to such waters. In addition, even users who can fully anticipate their pesticide plans would find it a daunting task to

negotiate individual permits for each planned application. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 298-cp.001.001

Author Name: James James

Organization:  

The hydrilla control program in Clear Lake California has been using Sonar granular herbicide applications since

hydrilla was found in our cove. After a decade of use, journal articles suggest concern over the buildup of Sonar

granular in the Lake Bottom sediments and long term impacts on native plants.

 

The buildup of Sonar granular in the sediment is an unforeseen impact, and remains at over 300 parts per billion

(double the maximum rate) in the sediment three years after treatments stopped in some areas.

 

The use of Sonar granular should be banned from use under the new NPDES permit until studies outline the

environmental damage that can result from the buildup of Sonar granular in the sediment.

 

Justification for the ban:

 

Sonar granular has been used in Clear Lake for over 10 years Sonar granular buildup in the sediment is over 300 parts

per billion (double the annual maximum use rate) in areas, and maybe higher (Journal article).

 

Sonar granular no longer controls the plants in many areas, and we have to hire a firm to treat the plants, after they are

treated with Sonar granular (it's not working any more). 
 

Response 
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Please refer to PGP Comment Response Scope Essay

 

Comment ID 300.1.001.003

Author Name: Moore Jerrald

Organization: Georgia Transmission Corporation (GTC)

The "Activities Covered" in section 1.1.1 should be expanded to include using herbicides to control trees and other

vegetation in power line corridors.

 

It is important that the general permit cover the use of herbicides to control vegetation that would otherwise interfere

with electric power lines, both transmission and distribution lines. The permit should be clarified to make certain this use

is permitted.

 

Controlling vegetation in power line corridors is unquestionably important. As EPA's fact sheet on integrated vegetation

management says, each day in the United States more than 10,000 power plants deliver electricity to more than 131

million customers over 157,000 miles of high voltage electric transmission lines. EPA Office of Pesticide Management,

Fact Sheet: Benefits of Integrated Vegetation Management on Rights-of- Way (EPA 731-F-08-011 (October 2008). The

August 14, 2003 electricity blackout, which cost the American economy an estimated $7-10 billion, was caused by

overgrown trees.

 

The draft permit in § 1.1.1 authorizes four pesticide "use patterns." Use pattern "d." (Forest Canopy Pest Control) might

permit some applications to power line corridors. But many such applications are not over a "forest canopy" or do not

use "aerial" application. Accordingly, a fifth use pattern for power lines should be added as follows:

 

"e. Transmission and Distribution Line Vegetation Control - Application of a pesticide to control vegetation in a right-of-

way for a transmission or distribution electric power line."

 

Power companies need to apply herbicides to control vegetation in power line rights-ofway. They may apply the

herbicides aerially (by helicopter) or by using ground-based applicators. The following are the reasons why EPA (and

ultimately the states) should be able to use the general permit to authorize this additional use pattern.

 

Electric utilities are required to control vegetation along transmission and distribution corridors. They are charged by

state and federal regulatory authorities with providing safe and reliable electric service to customers. This includes

controlling vegetation that can create a public safety hazard and cause power line failures.

 

Trees and other vegetation can cause interruption of service by growing or falling into power lines. A loss of service is

not only costly and inconvenient to residential and commercial customers but can be life-threatening to people on life

support systems. For many utility companies, tree-related outages are among the leading causes of interruptions of

electric service, during both normal operation and storm events. Also, contact between vegetation and power lines can

lead to fires, which can pose a danger to local property owners and the environment.
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NERC, the North American Electric Reliability Corporation, is a self-regulatory organization subject to oversight by the

Federal Energy Regulatory Commission (FERC). FERC has made NERC responsible for developing standards to

ensure the reliability of the bulk power system, including the vegetation management standard. NERC develops and

FERC approves vegetation management standards for large interstate transmission facilities in addition to certain other

facilities that are critical to the reliability of the wholesale bulk-power system. NERC's oversight includes all transmission

lines that are integral to the national grid, generally those lines that are 200,000 volts (200 kV) or more. Lower-voltage

distribution lines are regulated by the utility regulatory commissions in each state. Individual state regulatory

commissions have the authority to set vegetation management standards for distribution lines.

 

In 2007 NERC developed a standard called "FAC-003-1 Vegetation Management." This standard requires transmission

line owners to control vegetation on transmission rightsof- way to prevent it from impacting overhead transmission lines.

Companies that violate a reliability standard may be fined up to $1 million a day per violation. Using pesticides on utility

rights of way is essential for maintaining the reliability of electric transmission and distribution systems. There is a long

history of this practice; it is carefully controlled, is well understood and has minimal impact on the environment. The

paperwork necessary to cover this activity by individual permits would be unnecessarily burdensome and use of a

general permit for this activity is entirely appropriate. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 319.2.001.004

Author Name: Guthrie, Sr. Douglas

Organization: Monmouth County Mosquito Extermination Commission (MCMEC)

Other pesticide use patterns that should be covered under this permit. Are there uses outside the framework of the four

use patterns in which pesticides are necessarily and unavoidably discharged to the waters of the United States? Should

any such uses be eligible for coverage under this PGP?

 

There are several pesticide users which may discharge to waters of the US that have not been included in EPA's

discussions of this general permit. These include highway, bridge, and parks departments of various levels of

government, and golf courses and grounds management entities primarily applying herbicides and insecticides near or

to waters of the United States. Utilities (including railroads) with right-of-way pesticide licenses may also discharge

pesticides to or near ditches and other waterways. Also included would be drinking water purveyors that may directly

treat or contract out treatment of reservoirs. Some of these pesticide activities would fall under one of the four use

patterns; however, the applicators may not be aware that they need to work under this permit.

 

Application of pesticides to crops and orchards near a waterway should also be covered under this permit. During the

webinar, Allison Wiedeman indicated that aerial application to crops did not need a permit because most agricultural

applicators have sophisticated equipment that can be turned off before reaching a waterway and turned back on when

over crops. Similar, if not the same, equipment is available and used by many aerial pesticide applicators for gypsy
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moth control and mosquito control. Using the same logic, EPA should exempt forestry canopy and mosquito adulticiding

operations from needing this permit. Ground adulticiding would also fall under this exemption as such equipment is

available for truckmounted equipment and many pesticide labels (for example Scourge) specifically state do not apply

to waterways. USEPA is making a broad assumption that all aerial agricultural pesticide operations have this

sophisticated equipment and than such equipment is maintained and in working order. Again, if USEPA is making such

assumptions, make them for all pesticide applicators that have this technology available to them. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 320-cp.001.001

Author Name: Rainey Tadhgh

Organization: Associated Executives for Mosquito Control Work in New Jersey

There are several pesticide users that may discharge to waters of the U.S. and have not been included in the US EPA's

discussions of this general permit. These include highway, bridge, and parks departments of various levels of

government; golf courses and grounds management entities; and lawn care agencies primarily applying herbicides and

insecticides near or to waters of the U.S. Also included should be drinking water purveyors that may directly treat or

contract out treatment of reservoirs. The activities of these applicators would fall under one of the four use patterns;

however, they are probably not aware they may need to work under this permit.

 

Application of pesticides to crops and orchards near a waterway should also be covered under this permit. During the

webinar on June 24th, Allison Wiedeman indicated aerial application to crops did not need a permit because most

agricultural applicators have equipment that can be turned off before reaching a waterway and turned back on when

over crops. Similar, if not the same, equipment is available and used by many aerial pesticide applicators for gypsy

moth and mosquito control. Using this same logic, EPA should also exempt forestry canopy and mosquito adulticiding

operations from having to obtain this permit. Ground mosquito adulticiding would fall under this exemption as well; as

such equipment is available for truck-mounted sprayers. Furthermore, many mosquito adulticide labels, such as

Scourge, specifically state not to apply to waterways. US EPA is making a broad assumption that all aerial agricultural

pesticide operations have this sophisticated equipment, it is well maintained, and working properly. If US EPA is going

to make such assumptions, then make them for all pesticide applicators having this technology available to them.

 

In addition, the US EPA stated in its Fact Sheet on page 80, "It should be noted that pesticide concentrations in

agricultural streams most often originate from terrestrial agricultural activities exempted under the CWA from NPDES

permit requirements or activities not covered under this permit." This statement alone gives enough proof agricultural

applications should be covered under this permit to more closely monitor their activities. 
 

Response 
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Please refer to PGP Comment Response Scope Essay

 

Comment ID 348.1.001.003

Author Name: Keller Alan

Organization: Illinois Environmental Protection Agency

USEPA should consider including another use category for terrestrial agriculture application as it is near or in waters of

the U.S. It is unclear why aerial application over a forest canopy may result in application of pesticides or pesticide

residue to waters of the U.S., but aerial application over agricultural areas would not.  Adding this use pattern will

eliminate the possibility of issuing individual permits, as this is not an option for states due to the potential number of

applicants and limited state resources.

 

USEPA should consider including an "Other Pesticide Uses" category to include all other pesticide applications that are

not covered in the other 4 use categories.  Adding this use pattern will eliminate the possibility of issuing a large number

of individual permits, as this is not an option for states due to the potential number of applicants and limited state

resources.     
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 349.1.001.002

Author Name: Cutts William

Organization: American Cranberry Growers Association

EPA SHOULD CREATE A CATEGORY TO PROVIDE COVERAGE FOR TERRRESTRIAL AGRICULTURE

PESTICIDE APPLICATIONS-The Proposed General Permit makes no provision for terrestrial agriculture pesticide

application in or near jurisdictional waters of the US. This leaves any applicator who may need to apply terrestrial

agricultural pesticides in or near waters of the US, and does not fall within the statutory exemptions for return flow from

irrigated crops or storm water run-off, in the position being required to obtain an individual permit. We believe that

requiring individual farm operations to obtain individual permits is an unreasonable burden, and in any event will not be

possible within the short time frame currently in place. State agencies responsible for issuing individual permits in most

states will be overwhelmed by the process of having the proposed general permit in place in the allotted time and will be

unable to deal with the issuance of individual permits in a timely fashion. We therefore request that the EPA create an

additional category in the PGP to provide coverage for terrestrial agriculture pesticide applications in or near

jurisdictional waters of the US. 
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Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 358.1.001.003

Author Name: Lyons Al

Organization: Hancock Forest Management (HFM)

The PGP, as proposed by the EPA, specifically states that off-target drift is not covered under the PGP. This would be

consistent with FIFRA but is not consistent with the CWA. Under the CWA a discharge of a pollutant is any addition of

any pollutant to the waters ofthe United States from any point source. According to 40 CFR 122.2 of the CWA, this

includes additions ofpollutants into the waters of the United States from surface runoff, discharges through pipes,

sewers, or other conveyances. The issuance of a PGP under the CWA must cover drift; otherwise, the activity would

not be a point discharge but rather a nonpoint source. The CWA does not limit how a point source pollutant reaches the

waters of the United States. The PGP pesticide drift issue, as proposed by the EPA, is a clear indication of the

difficulties of trying to apply the NPDES process to a nonpoint source activity it was clearly not intended to cover.

Pesticide drift is best regulated as a nonpoint source under FIFRA. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 365.1.001.029

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

The use patterns included in the permit appear to include the most active types of applications, and therefore the ones

most likely to result in the requirement of a NO! submission. If additional use patterns may result in possible CWA

violations, one solution is that all use patterns should be included under the general permit, and no use patterns other

than those currently identified in the permit should be required to submit a NOI. Some examples include bark beetle

treatments, water treatment facilities, general boat cleaning/disinfecting activities, agricultural pest control for insects

such as aphids and grasshoppers, and public and private ornamental and turf applications.

 

Ensuring that all pesticide and water-related activities fall under the general permit will prevent the unintended

consequence of violations resulting in significant fines from innocuous activities. As pesticide regulators, we frequently

are brought into personal disputes where one party seeks to use pesticide law against another party. These 'neighbor

vs neighbor' or similar disputes are common, and it appears that under this new rule there will be little protection for the

accused. If all pesticide in water activities fell under the general permit there would still be provisions for addressing
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actual misuse, as there currently is under state and federal existing pesticide law. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 375.1.001.002

Author Name: Maatz Duane

Organization: Wisconsin Potato & Vegetable Grower Association,  Inc. (WPVGA)

B. If No Exemption, Then Issue a General Permit for Terrestrial Applications of Pesticides to Ag Lands

 

In the event that no affirmative statement is issued with regard to the coverage of terrestrial agricultural applications of

pesticides, we respectfully request that EPA promptly issue an additional general permit that will cover this agricultural

pesticide use.

 

Such a general permit should cover any terrestrial agricultural pesticide application that is made in or near jurisdictional

waters of the United States and any calculation of threshold acreage should cover a farm's total acreage. We also

request that such a general permit apply to all waters ofthe Unites States, including "Outstanding Resource Waters." 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 376.1.001.004

Author Name: Joslin Robinson

Organization: American Soybean Association (ASA)

We are troubled by language in the Federal Register notice that questions whether the general permit should be

expanded to cover any other activities. EPA officials have repeatedly committed that this NPDES permit would be

narrowly crafted. This permit must not bring untold thousands of individual growers under a new permitting system that

could never be enforced; therefore, the reach of the permit must not be expanded. We especially oppose the

presupposition in the Federal Register notice that there will not be a need to re-propose the general permit to cover any

additional activities. ASA strongly opposes any effort to bring expanded activities under a permit without releasing the

new permit for public review and comment. 
 

Response 
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Please refer to PGP Comment Response Scope Essay

 

Comment ID 377.1.001.005

Author Name: Stine James

Organization: National Rural Electric Cooperative Association (NRECA)

The "Activities Covered" in section 1.1.1 should be expanded to include using herbicides to control trees and other

vegetation in power line corridors.

 

It is important that the general permit cover the use of herbicides to control vegetation that would otherwise interfere

with electric power lines, both transmission and distribution lines. The permit should be clarified to make certain this use

is permitted.

 

Controlling vegetation in power line corridors is unquestionably important. As EPA's fact sheet on integrated vegetation

management says, each day in the United States more than 10,000 power plants deliver electricity to more than 131

million customers over 157,000 miles of high voltage electric transmission lines. EPA Office of Pesticide Management,

Fact Sheet: Benefits of Integrated Vegetation Management on Rights-of- Way (EPA 731-F-08-011 (October 2008). The

August 14, 2003 electricity blackout, which cost the American economy an estimated $7-10 billion, was caused by

overgrown trees.

 

The draft permit in § 1.1.1 authorizes four pesticide "use patterns." Use pattern "d." (Forest Canopy Pest Control) might

permit some applications to power line corridors. But many such applications are not over a "forest canopy" or do not

use "aerial" application. Accordingly, a fifth use pattern for power lines should be added as follows:

 

"e. Transmission and Distribution Line Vegetation Control - Application of a pesticide to control vegetation in a right-of-

way for a transmission or distribution electric power line."

 

Power companies need to apply herbicides to control vegetation in power line rights-ofway. They may apply the

herbicides aerially (by helicopter) or by using ground-based applicators. The following are the reasons why EPA (and

ultimately the states) should be able to use the general permit to authorize this additional use pattern.

 

 

Electric utilities are required to control vegetation along transmission and distribution corridors. They are charged by

state and federal regulatory authorities with providing safe and reliable electric service to customers. This includes

controlling vegetation that can create a public safety hazard and cause power line failures.

 

Trees and other vegetation can cause interruption of service by growing or falling into power lines. A loss of service is

not only costly and inconvenient to residential and commercial customers but can be life-threatening to people on life

support systems. For many utility companies, tree-related outages are among the leading causes of interruptions of

electric service, during both normal operation and storm events. Also, contact between vegetation and power lines can

lead to fires, which can pose a danger to local property owners and the environment.
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NERC, the North American Electric Reliability Corporation, is a self-regulatory organization subject to oversight by the

Federal Energy Regulatory Commission (FERC). FERC has made NERC responsible for developing standards to

ensure the reliability of the bulk power system, including the vegetation management standard. NERC develops and

FERC approves vegetation management standards for large interstate transmission facilities in addition to certain other

facilities that are critical to the reliability of the wholesale bulk-power system. NERC's oversight includes all transmission

lines that are integral to the national grid, generally those lines that are 200,000 volts (200 kV) or more. Lower-voltage

distribution lines are regulated by the utility regulatory commissions in each state. Individual state regulatory

commissions have the authority to set vegetation management standards for distribution lines.

 

In 2007 NERC developed a standard called "FAC-003-1 Vegetation Management." This standard requires transmission

line owners to control vegetation on transmission rightsof- way to prevent it from impacting overhead transmission lines.

Companies that violate a reliability standard may be fined up to $1 million a day per violation. Using pesticides on utility

rights of way is essential for maintaining the reliability of electric transmission and distribution systems. There is a long

history of this practice; it is carefully controlled, is well understood and has minimal impact on the environment. The

paperwork necessary to cover this activity by individual permits would be unnecessarily burdensome and use of a

general permit for this activity is entirely appropriate. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 378.1.001.002

Author Name: Dwinell Steven

Organization: Florida Department of Agriculture and Consumer Services

As currently proposed, the permit does not include several pesticide use activities that could be construed to constitute

point source discharges to waters of the United States (WOTUS). The application of pesticides to agricultural crops in

fields which contain irrigation and storm water drainage ditches that connect to WOTUS, and eradication or control

programs conducted by government agencies for agricultural pests over wide areas that include WOTUS are not

included and, are, therefore, potentially vulnerable to requirements for individual permits.

 

The Agency notes in the Fact Sheet that: "The fact sheet does not address every activity which may involve a point

source discharge of pollutants to waters of the US that would require a permit. However, any pesticide application

activities that do not fall within the four use patterns covered by this permit will require coverage under some other

NPDES permit if those activities result in point source discharges to waters of the US" and "as a result of the court's

decision to vacate the 2006 rule, discharges from the application of pesticides to irrigation ditches and canals that are

either waters of the U.S. or convey to waters of the U.S. now require NPDES permit coverage." (Section III, Summary of

Permit Conditions - How the Court's Decision Expands the NPDES Program).

 

As the Agency has correctly concluded for the four pesticide uses included in the PGP, and states in the Fact Sheet
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subjecting a large number of pesticide application operators to a requirement for individual permits is not practical or

reasonable. "Given the vast number of pesticide applicators requiring NPDES permit coverage and the discharges

common to these applicators, EPA believes that it makes administrative sense to issue the general permit, rather than

issuing individual permits to each applicator",( Section I.2, NPDES Permits).

 

The Agency should either expand the coverage of the PGP or make a determination that such pesticide use activities

do not require a CWA permit as a result of the application of the exemption from the CWA of irrigation return flow and

storm water runoff. Uses that should be considered for coverage, or clearly determined to not need a CWA permit are:

 

- Eradication or control programs conducted by government agencies (local, state, federal) for agricultural and public

health pests that require aerial or wide area ground application of a pesticide to control a population of pest species,

where targeting the species effectively results in a portion of the pesticide unavoidably being applied over or deposited

to water. A modification of the Forest Canopy Pest Control use category could potentially address this issue.

 

Examples of this are the control program currently being conducted in northern prairie states for grasshoppers which

involve aerial applications over several thousand square miles (http://wyagric.state.wy.us/component/content/article/34-

agnews/188-2010-wyoming-grasshopper-suppression-information; and Florida Department of Agriculture and

Consumer Services Comments on NPDES Draft PGP and Associated Documents July 19, 2010 Page 3 of 14

http://www.nytimes.com/2010/06/10/us/10grasshopper.html), and the current eradication program targeting

Mediterranean Fruit Fly in southeast Florida, which currently involves only ground applications, but, could, if the

infestation spreads, require aerial applications (http://www.doacs.state.fl.us/pi/enpp/ento/medfly-facts.html).

 

- Agricultural and other terrestrial pest control applications that occur in areas where irrigation and storm water drainage

canals are needed to manage surface water within the field boundaries.

 

If the permit is adopted as proposed, many pesticide applicators may find themselves in a situation where they are

required to obtain individual CWA permits. This is not practical or reasonable. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 378.1.001.013

Author Name: Dwinell Steven

Organization: Florida Department of Agriculture and Consumer Services

The effluent limitations proposed in the PGP are a logical way to limit the discharge of pesticides to WOTUS while

allowing the use of pesticides as provided in the registration of these materials by the Agency. Since the proposed

effluent limitations are based on good management practices for pesticide applications, these can be applied to other

use patterns if other use patterns are added to the general permit. 
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Please refer to PGP Comment Response Scope Essay

 

Comment ID 398.1.001.001

Author Name: Williges Eric

Organization: Mosquito Control, Essex County Division of Environmental Services,  New Jersey (NJ)

There are several pesticide users that may discharge to waters of the U.S. and have not been included in the US EPA's

discussions of this general permit. These include highway, bridge, and parks departments of various levels of

government; golf courses and grounds management entities; and lawn care agencies primarily applying herbicides and

insecticides near or to waters of the U.S. Also included should be drinking water purveyors that may directly treat or

contract out treatment of reservoirs. The activities of these applicators would fall under one of the four use patterns;

however, they are probably not aware they may need to work under this permit.

 

Application of pesticides to crops and orchards near a waterway should also be covered under this permit. During the

webinar on June 24th, Allison Wiedeman indicated aerial application to crops did not need a permit because most

agricultural applicators have equipment that can be turned off before reaching a waterway and turned back on when

over crops. Similar, if not the same, equipment is available and used by many aerial pesticide applicators for gypsy

moth and mosquito control. Using this same logic, EPA should also exempt forestry canopy and mosquito adulticiding

operations from having to obtain this permit. Ground mosquito adulticiding would fall under this exemption as well; as

such equipment is available for truckmounted sprayers. Furthermore, many mosquito adulticide labels, such as

Scourge, specifically state not to apply to waterways. US EPA is making a broad assumption that all aerial agricultural

pesticide operations have this sophisticated equipment, it is well maintained, and working properly. If US EPA is going

to make such assumptions, then make them for all pesticide applicators having this technology available to them.

 

In addition, the US EPA stated in its Fact Sheet on page 80, "It should be noted that pesticide concentrations in

agricultural streams most often originate from terrestrial agricultural activities exempted under the CWA from NPDES

permit requirements or activities not covered under this permit." This statement alone gives enough proof agricultural

applications should be covered under this permit to more closely monitor their activities. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 435.1.001.012

Author Name: Neprash Randy

Organization: Minnesota Cities Stormwater Coalition (MCSC)
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Please consider whether the application of pesticide to rights-of-way (roads, utilities, railroads, etc.) is a "pesticide

application that results in an unavoidable point source discharge to waters of the U.S.". If it is determined that

application of pesticide to rights-of-way (roads, utilities, railroads, etc.) is typically a "pesticide application that results in

an unavoidable point source discharge to waters of the U.S.", this activity should be added to the list of activities

covered under this general permit. If it is not, this should be clearly stated. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 446.1.001.001

Author Name: Inabinet John

Organization: Environmental Resources,  South Carolina Public Service Authority (Santee Cooper)

EPA identifies four (4) specific use groups for inclusion under the PGP, but cautions that "Any point source discharge

a/pollutants to waters a/the United States not covered by this or another general permit will need coverage under an

individual permit". Santee Cooper conducts right-of-way vegetation management on 4000+ linear miles of transmission

and distribution rights-of-way annually that routinely includes 1000 acres of wetlands and/or stream crossings.

Nationally, there are some 3,500,000 miles of transmission rights-of-way which require varying degrees of vegetation

management. Santee Cooper requests clarification/confirmation about whether this pesticide application practice will

require permit under the Clean Water Act (CWA). If so, we feel that this pesticide use pattern should be included under

the PGP.   
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 446.1.001.006

Author Name: Inabinet John

Organization: Environmental Resources,  South Carolina Public Service Authority (Santee Cooper)

Should utilities rights-of-way be included as a pesticide use group under the PGP, threshold limits similar to those for

Forestry Canopy applications should be established.  
 

Response 

Please refer to PGP Comment Response Scope Essay
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Comment ID 451.1.001.003

Author Name: Nieuwenhuis Richard

Organization: New Jersey Farm Bureau

As noted above, while exemptions have been made for irrigation return flow and stormwater runoff, there is no specific

exemption in the PGP for agricultural pesticide applications in or near waters of the United States. If it is determined

that these applications do need coverage, a fifth general permit area should be included to cover all terrestrial

agricultural applications. Assuming these applications are determined to need permit coverage, a general permit would

be far more effective than subjecting agricultural applicators to pursuing individual permits. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 458.1.001.001

Author Name: Wood Alan

Organization: American Electric Power (AEP)

Utility Water Act Group (UWAG) Comments:

 

AEP is an active participant in the Utility Water Act Group (UWAG) which is also submitting comments on the draft

permit. We have helped develop and now endorse the comments being submitted under separate cover by UWAG.

Most notable among the comments is the need for EPA to develop an additional category of activities to be covered

under the permit. Specifically, that category is the application of pesticides to electric utility ROWs which may result in

incidental discharge of pesticides to waters of the U.S. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 458.1.001.002

Author Name: Wood Alan

Organization: American Electric Power (AEP)

PGP Responses to Comments Coverage Under This Permit

126010/31/2011 04:04 PM EDT



 

Additional Category of Applications for Utility ROWs:

 

AEP believes that the proposed four categories for pesticide application do not adequately represent the practices of

electric utilities like AEP. As part of our maintenance practices to control vegetation on our ROWs, AEP uses various

herbicides to control vegetative growth. While the proposed "Forest Canopy Pest Control" category comes closest to

representing our use, it does not adequately cover the application of herbicides delivered by hand-spraying or on

vegetation other than a "forest canopy." We believe that the practices of electric utilities for vegetation management are

of a consistent nature across the industry and conducted with a frequency that merits coverage under the general

permit program as a separate category. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 458.1.001.003

Author Name: Wood Alan

Organization: American Electric Power (AEP)

Utility ROW Practices:

 

While we believe that the electric utility industry practices warrant the development of a separate category, we would

like to point out that these practices only result in incidental, de minimus discharge of pesticides to waters of the U.S. As

an example, AEP uses licensed applicators for ROW spraying. During the operational phase of ROW maintenance,

AEP and contract personnel identify known water bodies within or adjacent to the ROW in order to avoid them when

spraying. While we take these precautions, it is recognized that, due to the length, terrain, and limited accessibility of

many ROWs, there is the potential that some pesticides applied during aerial or ground spraying may fall on intermittent

or ephemeral streams which cross the ROW. This occurs because these small streams may not have been known or

identified, may contain no water at the time of application, the spraying may not always be able to be precisely

controlled to avoid such small "targets", or the pesticide may be carried to an adjacent water body by the wind. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 462.1.001.004

Author Name: Scott David

Organization: Office of the Indiana State Chemist (OISC)
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If EPA does not provide a definition or some clear guidance on the intent of "near" the eligible pesticide use patterns

covered by the general permit should be expanded to include, at a minimum, "ditch bank or conveyance weed control".

An EPA Frequently Asked Questions document currently gives as an example "treating weeds along the bank of a ditch

through which water is flowing." If EPA does not clarify the intent to include these applications in the general permit,

thousands upon thousands of state and county highway departments, public utilities, and right-of- way weed control

contractors, not to mention farmers and individual property owners, will be required to file individual permits or risk

costly enforcement action or tort liability. Ignoring this issue and these groups of pesticide applicators at the outset will

only lead to additional confusion and will compound the under-estimation of the cost of compliance by both the

regulated entities and the state agencies charged with implementation and compliance. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 469.1.001.004

Author Name: Frank Matthew

Organization: Wisconsin Department of Natural Resources (DNR)

This draft permit does not directly address terrestrial pesticide applications such as utility and road right of way spraying

or aerial agricultural pesticide spraying. It appears that those operations would have a prohibition on discharges to

surface water, unless they receive an individual permit. We recommend that an exemption be provided for dry land

application or include them in the general permit. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 469.1.001.005

Author Name: Frank Matthew

Organization: Wisconsin Department of Natural Resources (DNR)

Agriculture aerial spray should be covered by the general permit because there is spray over tributaries, wetlands,

streams, or rivers. The general permit should address the pesticide control measures needed for aerial spray of

terrestrial pesticides such as those used for agriculture or wildlife area management. These uses should be addressed

in the general permit or may result in a large number of individual permits. 
 

Response 
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Please refer to PGP Comment Response Scope Essay

 

Comment ID 473.1.001.005

Author Name: Christman James

Organization: Utility Water Act Group (UWAG)

UWAG does recommend a few changes to the permit, however, as described below. 

 

1. The "Activities Covered" in section 1.1.1 should be expanded to include using herbicides to control trees and other

vegetation in power line corridors 

 

It is important that the general permit cover the use of herbicides to control vegetation that otherwise would interfere

with electric power lines, both transmission and distribution lines. The permit should be clarified to make certain this use

is permitted. It should permit both aerial and ground-based applications. Additionally, the permit should cover the use of

herbicides to control both aquatic and non-aquatic vegetation. 

 

Controlling vegetation in power line corridors is unquestionably important. As EPA's fact sheet on integrated vegetation

management says, each day in the United States more than 10,000 power plants deliver electricity to more than 131

million customers over 157,000 miles of high voltage electric transmission lines. EPA Office of Pesticide Management,

Fact Sheet: Benefits of Integrated Vegetation Management on Rights-of-Way (EPA 731-F-08-011 October 2008). The

August 14, 2003 electricity blackout, which cost the American economy an estimated $7-10 billion, was caused by

overgrown trees. 

 

The draft permit in § 1.1.1 authorizes four pesticide "use patterns." One of them (Forest Canopy Pest Control) might

permit some applications of herbicides to power line corridors. But many such applications are not over a "forest

canopy" or do not use "aerial" application. The draft permit also covers the application of herbicides to control "aquatic"

vegetation. Herbicide applications near the water, however, are used to control vegetation other than "aquatic"

vegetation. Accordingly, a fifth use pattern for power lines should be added as follows: 

 

E. Transmission and Distribution Line Vegetation Control - Application of a pesticide to control vegetation in a right-of-

way for a transmission or distribution electric power line. 

 

Power companies need to apply herbicides to control vegetation in power line rights-of-way. They may apply the

herbicides aerially (by helicopter) or by using ground-based applicators. The companies are careful to limit the

herbicides to the target plants as much as possible, and drift of the chemicals to water is unintentional and incidental.

The following are the reasons why EPA (and ultimately the states) should use the general permit to authorize this

additional use pattern. 

 

Electric utilities are required to control vegetation along transmission and distribution corridors. They are charged by

state and federal regulatory authorities with providing safe and reliable electric service to customers. This includes

controlling vegetation that can create a public safety hazard and cause power line failures. 
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Trees and other vegetation can cause interruption of service by growing or falling into power lines. A loss of service is

not only costly and inconvenient to residential and commercial customers but can be life-threatening to people on life

support systems. For many utility companies, tree-related outages are among the leading causes of interruptions of

electric service, during both normal operation and storm events. Also, contact between vegetation and power lines can

lead to fires, which can pose a danger to local property owners and the environment. 

 

In addition, herbicides may be needed around structures to allow inspections and to comply with local building, fire, and

safety codes. 

 

Most electric power companies use a combination of mechanical and chemical controls for right-of-way vegetation

management in a process known as "Integrated Vegetation Management." As part of their management programs,

nearly all utilities use some mechanical vegetation control. However, cutting or mowing vegetation promotes the growth

of incompatible (tall growth) vegetation because of the biological response of sprouting. When a single stem is cut,

multiple sprouts can grow from the severed stump or the root system. Consequently a repetitive cycle of cutting and

sprouting causes the density of tall growth species to increase. In many cases herbicides are preferred to cutting or

mowing because they control the entire plant and inhibit resprouting, reducing the need for repeated cutting. 

 

There are other disadvantages to cutting and mowing as well. Although it is commonly thought that mechanical/manual

methods (power saws and mowing) have less environmental  impact than herbicides, this overlooks the environmental

and safety concerns of repeated cutting of vegetation. These concerns include compacting the soil by heavy equipment

and exposing workers to petroleum products (which are more toxic than many herbicides), risking injury to workers from

sharp tools and equipment, and repeatedly altering wildlife habitat. 

 

Utilities usually use herbicides that have low toxicity to humans and animals. After the herbicide is absorbed by the

plant, direct exposure to humans and animals is negligible. Any herbicide not absorbed by the plant is rapidly

biodegraded by soil micro-organisms or light. Also, utilities often use selective applications, treating only those plants

that are capable of growing tall enough to threaten power lines. Power companies try to leave low-growth plants

(shrubs, herbs, grasses) untreated in order to minimize the amount of herbicide used per acre and to provide growing-

space competition for tall-growth vegetation. 

 

The electric utility industry cooperates with manufacturers, applicators, regulators, and educational institutions to field

test and develop safe and effective herbicide products and application equipment. Research on improved technology is

ongoing. 

 

NERC, the North American Electric Reliability Corporation, is a self-regulatory organization subject to oversight by the

Federal Energy Regulatory Commission (FERC). FERC has made NERC responsible for developing standards to

ensure the reliability of the bulk power system, including the vegetation management standard. NERC develops and

FERC approves vegetation management standards for large interstate transmission facilities in addition to certain other

facilities that are critical to the reliability of the wholesale bulk-power system. NERC's oversight includes all transmission

lines that are integral to the national grid, generally those lines that are 200,000 volts (200 kV) or more. Lower-voltage

distribution lines are regulated by the utility regulatory commissions in each state. Individual state regulatory

commissions have the authority to set vegetation management standards for distribution lines. 
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In 2007 NERC developed a standard called "FAC-003-1 Vegetation Management." This standard requires transmission

line owners to control vegetation on transmission rights-of-way to prevent it from impacting overhead transmission lines.

Companies that violate a reliability standard may be fined up to a million dollars a day per violation. 

 

Standard FAC-003-1 requires outages to be categorized in one of three categories. Category one ("grow-ins") consists

of outages caused by vegetation growing into lines from vegetation inside and outside the right-of-way. Category two

(fall-ins) consists of outages caused by vegetation falling into lines from inside the right-of-way. All Category one and

two outages are violations of NERC FAC-003-1 and are subject to monetary penalties. Category three (fall-ins) outages

are not considered violations of the NERC standard. NERC, Vegetation-Related Transmission Outage Report fourth

Quarter 2009 (February 2, 2010), http://www.nerc.com/files/4Q2009_Vegetation_Report-FINAL.pdf. 

 

The electric utility industry has developed stringent standards of its own. Techniques for utility vegetation management

are outlined in ANSI A-300 standards and the accompanying best management practice booklets. Also, a Memorandum

of Understanding was developed and signed by the Edison Electric Institute, the U. S. Environmental Protection

Agency, and other federal agencies. The intent of the Memorandum is to establish a framework for early cooperation

and participation among the signatories that will enhance coordination of the processes under the National

Environmental Policy Act of 1969 and related statutes in connection with the authorizations that are required to maintain

vegetation on the rights-of-way of electric utilities. 

 

The industry standards seem to be effective. NERC's fourth quarter 2009 Vegetation-Related Transmission Outage

Report reports no transmission line outages caused by vegetation growing into lines from within the rights-of-way

between July and September 2009, a first in the six years NERC has tracked these data.

http://tdworld.com/customer_service/nerc-vegetation-outage-report-0310/. 

 

In short, the use of herbicides to provide for public safety and avoid power outages is important, while the failure to

control vegetation can lead to monetary penalties. This use is carefully controlled and monitored by the applicators and

utilities, based on long experience and considerable research. Although the herbicides are not applied annually, the

applications are repetitive in that the same general practices and precautions are used each time. It would be wasteful

and costly to require individual permits (presumably lasting five years, during which there might be only one application

and perhaps a touch-up). 

 

EPA should therefore revise the general permit to authorize control of vegetation along transmission and distribution

line rights-of-way. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 473.1.001.010

Author Name: Christman James

Organization: Utility Water Act Group (UWAG)
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4. Control of vegetation in support of electric power generation should be a permitted use 

 

Besides treating weeds in lakes, power companies need to control vegetation for a variety of other reasons. We

suggest adding a permitted use for "Vegetation Control in Support of Electric Power Generation." 

 

For example, power companies need to control weeds and brush around substations or other structures in order to

maintain access. Some companies kill brush to eliminate havens for poisonous snakes in areas where company

personnel have to go. Brush-free swaths around nuclear power plants may have to be maintained to comply with

security requirements. Trees and shrubs need to be prevented from rooting in dams and weakening the dams' structural

integrity. 

 

These uses of herbicides, when they must be done near water in order to support electric power generation, should be

covered by the general permit. 

 

5. The permit should authorize using herbicides to control vegetation along natural gas pipelines 

 

Vegetation around pipeline rights-of-way must be controlled to allow clear visibility from the air and access for

maintenance. Vegetation interferes with the safe and reliable operation and maintenance of pipelines. 

 

Accordingly, we recommend that the general permit be revised to expressly permit the use of herbicides to control

vegetation along pipelines. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 478.1.001.009

Author Name: Stieren Terry

Organization: Minnesota Agricultural Aircraft Association (MAAA)

WE BELIEVE USE PATTERNS AND PERMIT COVERAGE NEED TO BE EXPANDED

 

The use patterns and permit coverage proposed by EPA covers many pesticide applicators and land managers.

However, there are several large use patterns that are not covered under this permit-Pest control applications where

standing water is present and where it is unavoidable that a portion of the pesticides will be deposited into water.

 

Examples include:

 

Utility ROW-there are hundreds of miles of utility lines providing service throughout the state of Minnesota. Trees,

brush, and other vegetation interfere with the delivery of reliable energy to homes and businesses. These lines traverse

the state, often in seasonally wet, or lowland/wetland areas. If vegetation is to be controlled in these areas where
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standing water is present, aquatic pesticides are used in accordance with FIFRA, and it is unavoidable that a portion of

these products will be deposited into water. Aerial application is used for these types of applications in remote areas

inaccessible to ground equipment. It does not appear that EPA has contemplated nor provided for this treatment under

the proposed permit.

 

Forest Management-the EPA proposal covers forest canopy pest control, however, this is only one aspect of forest

vegetation management. Forest plantations are often cleared and subsequently planted. To prepare the site for

planting, "site preparation" is done. This means a broadcast application, generally of a herbicide, to clear the area of

competing vegetation. If the site is evaluated, and found to have surface water present, an aquatic herbicide will be

used, and it is unavoidable that a portion of this herbicide will be deposited into water. This can be done via ground or

air and there is no "canopy" involved. Again, it does not appear EPA has contemplated nor provided for this type of

treatment.

 

Pipeline ROW management-Again, underground pipelines must be protected from vegetation that could disturb the

pipeline and result in a disruption of service or public safety hazard. The pipelines can be in remote areas where water

is present. EPA has not provided for this type of treatment.

 

It appears that all of the above use patterns would involve a "pesticide application that results in an unavoidable point

source discharge to waters of the U.S."

 

It is suggested that EPA cover these types of applications under its Pesticide General Permit and develop a category

that would cover such activities, or these types of routine applications would require individual permits. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 504.1.001.004

Author Name: Lochner Tom

Organization: Wisconsin State Cranberry Growers Association (WSCGA)

If EPA does not issue an affirmative statement that terrestrial applications of pesticides to agricultural lands are exempt

from this permitting requirement as is requested above, then we respectfully request that EPA create a fifth category of

pesticide use that qualifies for a general permit. This additional general permit should cover any terrestrial agricultural

pesticide application that is made in, or near, jurisdictional waters of the United States.

 

The threshold acreage for such terrestrial agricultural applications should cover a farm's total cultivated acreage.

Multiple applications should not be added to develop a cumulative threshold amount. 
 

Response 
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Please refer to PGP Comment Response Scope Essay

 

Comment ID 515.1.001.002

Author Name: Scott John

Organization: Colorado Department of Agriculture (CDA)

Under the current language CDA has concerns that certain applications will be excluded from falling under the General

Permit and require applicators to apply for a separate NPDES permit.

 

The current title, "Aquatic Weed and Algae Control," is intended to cover pesticide applications to nuisance weeds and

algae in water and at water's edge. However, many nuisance weeds at water's edge are not classified as "aquatic"

weeds. Under the current language applications to these weed species would not fall under the General Permit and

would require the applicator to apply for a separate NPDES permit to control non-aquatic weed species located at

water's edge.

 

In the Forest Canopy Pest Control category, the current definition only covers applications made aerially to forests. In

Colorado there are thousands of applications occurring annually to control Mountain Pine Beetle. Many of these

applications fall along or "near" streams and lakes in state parks and on private property. Since these applications have

not been addressed in the permit they would require a separate NPDES permit to be requested.

 

The General Permit needs to address these applications either by redefining forest pest control or encompassing these

applications into the current Aquatic Weed and Algae Control category by generalizing the title and definition to "Weed,

Algae and Pest Control" which include applications directly to water or at water's edge. This change would also cover

applicators making applications to ornamental trees, industrial and right-of-way or rangeland applications that would be

considered "near" water. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 521.1.001.004

Author Name: Cswercko Courtney

Organization: Iowa Department of Natural Resources (IDNR)

IDNR is concerned that the PGP does not address the application of pesticides to drinking water sources. In Iowa, we

already have a permit that is required for operators wishing to apply pesticides to a drinking water source. This permit

requires more oversight than the draft PGP, and the simple submittal of an NOI or the automatic coverage allowed

under the permit is not sufficient to address potential issues with the application of pesticides to drinking water sources.
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EPA should include a discussion of how the application of pesticides to drinking water sources will be regulated by the

PGP. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 526.1.001.001

Author Name: Loughery Richard

Organization: Edison Electric Institute (EEI)

The "Activities Covered" in section 1.1.1 should be expanded to include using herbicides to control trees and other

vegetation in power line corridors 

 

A fifth use pattern for power lines should be added as follows: 

 

E. Transmission and Distribution Line Vegetation Control Application of a pesticide to control vegetation in a right-of-

way for a transmission or distribution electric power line. 

 

-Use pattern "b" for aquatic weed control should include wetlands  

-The permit should allow rapid responses to aggressive aquatic weeds in lakes and reservoirs  

-Control of vegetation in support of electric power generation should be a permitted use

-The permit should authorize using herbicides to control vegetation along natural gas pipelines   
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 526.1.001.004

Author Name: Loughery Richard

Organization: Edison Electric Institute (EEI)

EEl would like to emphasize the importance of the draft NPDE5 general permit for the maintenance of electric

transmission rights-of-way. As of 2008, there were 677,780 circuit miles of electric transmission lines in service in the

United States (EEl Statistical Yearbook, 2009). Vegetation must be controlled beneath and along all of the transmission

lines to maintain reliability and safety. As the transmission lines extend over miles of landscape they likely will cross

multiple waterways, ranging from small ditches and seeps to rivers and lakes. The use of herbicides and insecticides is

a necessary component of electric utility integrated vegetation management (IVM). These applications usually consist of

PGP Responses to Comments Coverage Under This Permit

126910/31/2011 04:04 PM EDT



 

only one broadcast treatment across the right-of-way followed by a selective touch-up treatment a year or two later.

Subsequent applications are then applied on an as needed basis after inspection, approximately every 3-5 years or

longer, depending on rainfall, elevation and length of growing seasons. While electric utilities are careful to limit the

herbicides to the target plants as much as possible, discharge of chemicals, however minute, to waters of the U.S. is

unavoidable 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 544.001.005

Author Name: Crider, Iii M.

Organization:  

It's a little funny that golf courses are getting out of this and that is for relaxation not health. They apply more chemicals

and have more runnoff than anyone but lawerys, politations, and judges usually play golf so It's got a reason but who is

looking out for the neighborhoods that have huge forecloseures and unemployed people just trying to keep their homes

lets kick them again while they are down. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 570.1.001.004

Author Name: Layne Carlton

Organization: Aquatic Ecosystem Restoration Foundation (AERF)

While AERF understands that this proposed rule addresses pesticides only, the Agency could do more to address

products such as dyes, alum, bacteria, and so-called flocculating agents which clearly have potential adverse effects on

the aquatic environment where they are used, but avoid regulation because the manufacturers do not use the word

"pesticide" in their labeling. Again, legitimate companies and products are placed at a competitive disadvantage when

products such as these are allowed to be used in waters of the United States without NPDES regulation. The

disconnect is that pesticides are reviewed and must be shown to cause no unreasonable adverse effect on human

health or the environment before they can be introduced into the channels of trade, while the assortment of competitive

products remain unvetted with environmental impacts unknown. It seems absurd for the Agency to essentially be

complicit in this travesty. 
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Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 570.1.001.005

Author Name: Layne Carlton

Organization: Aquatic Ecosystem Restoration Foundation (AERF)

It is not clear whether applications of pesticides to utility and highway rights of way which have the potential to impact

waters of the United States are covered by the proposed PGP within the activities described by the current "Aquatic

Weed and Algae Control" section. If not, the EPA may wish to consider a separate activity section to cover these

pesticide applications. We concur with the UWAC's comments to set the Notice of Intent threshold for these activities at

750 miles. 
 

Response 

Refer to PGP Comment Response Scope Essay.

 

Comment ID 571.1.001.004

Author Name: Drager Lane

Organization: Boulder County Public Health,  Colorado

2. It seems that if the effort of this program is the elimination of pollutants that are causing waters of the U.S. to become

impaired, that it is irresponsible to continue to exempt the impacts from agricultural runoff.  
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 573.1.001.001

Author Name: Myers John

Organization: Clean and Renewable Energy,  Tennessee Valley Authority (TVA)

1. TVA requests that an additional use pattern be included in the permit for pesticide applications during Right-Of-Ways

(ROW) maintenance where use results in a point source discharge to wetlands and other waters of the U.S. While most
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herbicide applications on ROWs are in upland areas and do not result in a point source discharge, there are instances

where a discharge over or to water cannot be avoided, e.g., wet conditions prevent mechanical clearing. If EPA adds a

use pattern for transmission and distribution power lines, as we recommend above, it should also include a treatment

area threshold in Table 1 no less than 750 miles of ROW per year. Some power companies maintain thousands of

miles of power line ROWs, and they must apply herbicides regularly, though not on an annual basis. A very small

percentage of these miles of ROW are near waters of the U.S. Requiring a Notice of Intent (NOI) for annual treatments

of less than 750 miles would impose a needless burden and encumber permitting agencies with NOIs for relatively

small, disjunct, and infrequent applications. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 577.001.002

Author Name: Erickson Merri

Organization: Washington Cranberry Alliance

There are four activities covering pesticide applications directly to water. However, terrestrial pesticide applications in or

near jurisdictional waters of the U.S. has not been clarified. If these pesticide applications cannot be exempted from

permit coverage, then we feel that an additional category should be added which would provide coverage for terrestrial

agriculture pesticide applications in or near jurisdictional waters of the U.S. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 580.001.002

Author Name: Lobiondo Frank

Organization: U.S. Congress

In the event, EPA determines and provides guidance and justification that would require NPDES coverage for FIFRA

pesticide applications to cranberry beds , we request that you work with the industry to ensure that such applications

are covered under a separate PGP category that would cover terrestrial pesticide applications to crops grown in

jurisdictional wetlands.

 

The cranberry industry is a critical component of the economy in our states and we hope you will be able to work with

us in addressing the concerns of our growers as EPA works to finalize a general permit responsive to the recent 6th

Circuit case. 
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Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 618.1.001.007

Author Name: Bracht Gary

Organization: North Dakota Department of Health (NDDH)

The draft general permit includes four pesticide use patterns.  How much flexibility will EPA allow the states to include

other use patterns in their respective state general permits?  This is assuming there is sufficient justification on the use

pattern and is documented in the statement of basis or fact sheet.   
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 637.1.001.004

Author Name: Rabe Bonnie

Organization: New Mexico Department of Agriculture (NMDA)

-Forest Canopy Pest Control currently addresses only aerial application of a pesticide over a forest canopy. NMDA

suggests expansion of this use pattern to also include ground power equipment applications. In some cases, current

forest practices may utilize this method of application for smaller acreages to address isolated pest infestations, to limit

the amount applied, and better target the pest population. Although less likely, these applications may also unavoidably

be applied near or over water when controlling large tree stands. 

 

-NMDA also would request consideration by the Agency for inclusion of any ‘overland' aerial applications. Currently

rangeland brush control is utilized to prevent the spread of invasive weed species. As in forest canopy pest control, a

portion of pesticide may unavoidable be applied near water or to intermittent draws and streambeds which only rarely

carry water but are considered conveyances. Because of precision application utilizing GPS controlled equipment,

unintended deposition is rare, however due to the potential liability for lawsuits without general permit coverage,

consideration of inclusion as a general permit use pattern is encouraged. 

 

-Another solution which would include the above mentioned use patterns is to revise Aquatic Weed and Algae Control

by applying the title Weed, Insect, and Algae Control defined with the broader scope to include any application directly

to water or at water's edge. The use pattern would also be inclusive of ornamental, right of way, or other sites,

potentially requiring permit coverage. 
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Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 644.1.001.002

Author Name: Oatman Chairman

Organization: Nez Perce Tribe, Lapwai,  Idaho

Pesticides that are applied along stream banks, whether on the forest floor, in agricultural settings, or along county and

state roadways, are likely to enter the water either by seeping through the cobbles and gravels or through drift. Since

many of the roadways on the Reservation follow waterways and both perennial and intermittent streams bisect

agricultural fields without riparian buffers, a significant amount of pesticides is likely to enter these waters. The Tribe

understands that the Clean Water Act does not require EPA to issue permits for agricultural runoff, however, many of

the pesticides applied in agricultural fields can directly enter live water (natural streams and not irrigation return flows)

either through drift, aerial application over crops, or by directly spraying along a waterbody. These activities should

warrant NPDES permits since they are discrete discharges of a pollutant to waters of the U.S. The Tribe also finds the

PGP to be inconsistent with the Clean Water Act to ignore spray drift resulting from pesticide application and fails to see

how the development of a Pesticides Program Dialogue Committee allows the EPA to forego its duties to permit point

sources of pollution to a waterbody.

 

 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 649.1.001.008

Author Name: Rubin Katherine

Organization: Los Angeles Department of Water and Power (LADWP), City of Los Angeles, California

LADWP recommends EPA establish an additional pesticide use pattern specifically for treatment under transmission

and distribution lines. Mandates governing electric system reliability require utilities to control vegetation along

transmission and distribution lines. However, not all these lines are found under forest canopies, which is one of four

pesticide use patterns currently proposed.  
 

Response 
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Please refer to PGP Comment Response Scope Essay

 

Comment ID 672.1.001.002

Author Name: Hanson Keith

Organization: Minnesota Chamber of Commerce

The Chamber recommends another use pattern for application of a pesticide to control vegetation for rights-of-way

corridors (utilities, pipelines, railroads) and mining companies or to modify the existing "Aquatic weed and algae control"

use pattern to include these types of applications. Rights-of-way and mining applications are performed to control

vegatation that interferes with their intended use, to control noxious weeds and for public safety. Several of our

members are involved with maintaining vegetation on rights-of-way through either ground appilcations or in some cases

aerial applications. As currently proposed, those companies would be required to obtain an individual permit if another

use pattern is not established or an existing use pattern is not modified.

 

Aditionally, the EPA proposal covers "forest canopy pest control" via an aerial application. However, this is only one

aspect of forest vegetation management. Ground applications of herbicides are also performed for the purpose of site

preparation prior to planting young trees and to release those young trees from competing vegetation. Based on the site

conditions at the time of application if water is present, an aquatic herbicide will be used. The Chamber recommends

the EPA modify an existing use pattern or develop another use pattern for these types of forest management activities.

 

It appears that all of the above use patterns would involve a "pesticide application that results in an unavoidable point

source discharge to waters of the U.S." 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 674.1.001.002

Author Name: Lochner Tom

Organization: Wisconsin State Cranberry Growers Association (WSCGA)

If No Exemption, Then General Permit for Terrestrial Applications of Pesticides to Agricultural Lands Should be Issued

 

If EPA does not issue an affirmative statement that terrestrial applications of pesticides to agricultural lands are exempt

from this permitting requirement as is requested above, then we respectfully request that EPA create a fifth category of

pesticide use that qualifies for a general permit. This additional general permit should cover any terrestrial agricultural

pesticide application that is made in, or near, jurisdictional waters of the United States. 
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Comment ID 685.1.001.008

Author Name: Musa Christine

Organization: Warren County Mosquito Extermination Commission (WCMEC), New Jersey

• Other pesticide use patterns that should be covered under this permit. Are there uses outside the framework of the

four use patterns in which pesticides are necessarily and unavoidably discharged to the waters of the United States?

Should any such uses be eligible for coverage under this PGP?

 

There are several pesticide users which may discharge to waters of the US that have not been included in EPA's

discussions of this general permit. These include highway, bridge, and parks departments of various levels of

government, and golf courses and grounds management entities primarily applying herbicides and insecticides (and

don't forget road salt) near or to waters of the United States. Utilities (including railroads) with right-of-way pesticide

licenses may also discharge pesticides to or near ditches and other waterways. Also included would be drinking water

purveyors that may directly treat or contract out treatment of reservoirs. Some of these pesticide activities may fall

under one of the four use patterns; however, the applicators likely not be aware that they might need to work under this

permit and to expect them to abide by this permit, after it has been reviewed without their knowledge and the

opportunity to comment would be unreasonable. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 687.1.001.006

Author Name: Unknown Unknown

Organization: Minor Crop Farmer Alliance (MCFA)

Some of MCFA's members may grow their crops on lands such as wetlands, which may fall within the jurisdictional

waters of the United States. Pesticides, including biological pesticides, may be directly applied to such lands.

Consequently, the Agency should discuss whether such applications would require a NPDES permit. If so, then the

Agency should consider whether an additional, i.e., a fifth, category of activities for the PGP is appropriate. Such

category potentially could be described as: "terrestrial agriculture pesticide applications into the jurisdictional waters of

the US." 
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Comment ID 696.001.003

Author Name: Debessonet Jeff

Organization: Bureau of Water, South Carolina Department of Health and Environmental Control

3. Use patterns expanded (1.1.1).

 

a) The application of pesticides to control non-aquatic weeds (e.g., power line rights-of-way, along roads) should be a

use pattern identified.

 

b) Larvicides applied to water should be addressed. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 700.001.006

Author Name: Broude Sylvia

Organization: Toxics Action Center and GreenCAPE

 Strengthen drinking water protections and the protections of sensitive watersheds - As written the draft permit fails to

make special considerations for pesticide applications directly into drinking water sources or into water bodies that feed

drinking wells. When drinking water has the potential to be impacted by pesticide discharges, there should be limitations

on pesticide use. The same should go for water bodies that serve as habitat for endangered or threatened species. In

Massachusetts, the Massachusetts Department of Conservation and Recreation (DCR) has repeatedly proposed using

fluridone, diquat and triclopyr to kill invasive weeds in Lake Cochituate. Lake Cochituate is a 625acre water body that

feeds public drinking water wells in Natick, a town of more than 32,000 residents. Hydrogeologists studying the

proposal, including one hired by the town, confirmed that chemicals were very likely to contaminate the public water

supply. In this case, the drinking use of the lake should come before any sort of recreational use. There need to be

limits in the permit that would prevent government agencies or applicators from discharging toxic pesticides into

drinking water. 
 

Response 
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Comment ID 725.1.001.005

Author Name: Martin-Craig Elizabeth

Organization: Pesticide Watch Education Fund et al.

Strengthen drinking water protections and the protections of sensitive watersheds - As written the draft permit fails to

make special considerations for pesticide applications directly into drinking water sources or into aquifers that feed

drinking wells. When drinking water has the potential to be impacted by pesticide discharges, there should be limitations

on pesticide use. Many residents in California are not on a municipal water system, but drink water from wells and

spring. There need to be limits in the permit that would prevent government agencies or applicators from discharging

toxic pesticides into drinking water. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 841.001.003

Author Name: Coram Phil

Organization: The Florida Department of Environmental Protection

Specifically, EPA has not included most use patterns that target landbased pests and flying pests that are not near or

over water. EPA is seeking comment on whether certain pesticide application activities targeting such pests may

involve unavoidable pointsource discharges to waters of the United States. EPA is also requesting comment on whether

this general permit should provide coverage for any such activities, and if so, which activities should be covered.

 

Considering the geography of Florida any area wide application of pesticides is likely to result in an unavoidable

discharge to waters of the United States. We would recommend that any government sponsored area wide pest control

activity be eligible for permit coverage, such as for the eradication of fruit flies. Coverage under this use additional

pattern should not be limited to aerial applications. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 907.1.001.002

PGP Responses to Comments Coverage Under This Permit

127810/31/2011 04:04 PM EDT



 

Author Name: Clary Patricia

Organization: Californians for Alternatives to Toxics (CATs)

EPA has missed at least one example of pesticide application that is undoubtedly associated with applying pesticides

so that pesticide pollution of Waters is inevitable. If forest canopy spraying is subject to CWA regulation, it stands to

reason that aerial forestry application of herbicides for terrestrial plants would as well. Although this application site may

be under review for potential tightening of regulation for pesticide drift, application to water as a result of legal aerial

spraying is common, as EPA is well aware. The California North Coast Regional Water Quality Control Board

(NCRWQCB) monitored for herbicide residue from aerial forestry herbicide applications in the mid-1980s and found

significant amounts of chemical in water following runoff producing rain events. As a result, the NCRWQCB instituted

Best Management Plans and required the submission of plans for water monitoring for herbicide residue in advance of

application which are subject to approval by NCRWQCB staff. This regulation by the regional water board was unique

and we have not identified another similar regulatory action to limit pollution from aerial application of forestry

herbicides. By not applying the PGP to this and other applications, EPA leaves itself and those applicators vulnerable to

future litigation. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 931.001.002

Author Name: Mahoneyer Dennis

Organization: County of Salem Mosquito Extermination Commission

There are several pesticide users that may discharge to waters of the U.S. and have not been included in the US EPA's

discussions of this general permit . These include highway, bridge, and parks departments of various levels of

government; golf courses and grounds management entities ; and lawn care agencies primarily applying herbicides and

insecticides near or to waters of the U.S . Also included should be drinking water purveyors that may directly treat or

contract out treatment of reservoirs . The activities of these applicators would fall under one of the four use patterns;

however, they are probably not aware they may need to work under this permit .

 

Application of pesticides to crops and orchards near a waterway should also be covered under this permit. During the

webinar, Allison Wiedeman indicated aerial application to crops did not need a permit because most agricultural

applicators have equipment that can be turned off before reaching a waterway and turned back on when over crops.

Similar, if not the same, equipment is available and used by many aerial pesticide applicators for gypsy moth and

mosquito control. Using this same logic, EPA should also exempt forestry canopy and mosquito adulticiding operations

from having to obtain this permit . Ground mosquito adulticiding would fall under this exemption as well; as such

equipment is available for truck-mounted sprayers . Furthermore, many mosquito adulticide labels, such as Scourge,

specifically state not to apply to waterways. US EPA is making a broad assumption that all aerial agricultural pesticide

operations have this sophisticated equipment, it is well maintained, and working properly. If US EPA is going to make

PGP Responses to Comments Coverage Under This Permit

127910/31/2011 04:04 PM EDT



 

such assumptions, then make them for all pesticide applicators having this technology available to them.

 

In addition, the US EPA stated in its Fact Sheet on page 80, "It should be noted that pesticide concentrations in

agricultural streams most often originate from terrestrial agricultural activities exempted under the CWA from NPDES

permit requirements or activities not covered under this permit ." This statement alone gives enough proof agricultural

applications should be covered under this permit to more closely monitor their activities. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 935.001.006

Author Name: Dippel Donnie

Organization: Texas Vegetation Management Association (TVMA)

TVMA strongly encourages EPA to consider an exemption for right-of-way applications from the NPDES general

permits. Proper maintenance of our right-of-ways is a national security issue and should be a priority of our government.

TVMA appreciates the opportunity to provide you with comments and would like to thank you for your consideration. If

you have any questions please contact me at 979/968-5602 or ddippel@cvctx.com. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 939.001.006

Author Name: Russell Russell

Organization: Pennsylvania Department of Agriculture

The Department would like to see the PGP have as broad a range of pesticide applications covered as possible.  Any

number of pesticide applications may involve the contact of small amounts of pesticides to waters of the  US as that

definition is so inclusive. Agricultural, right-of-way, landscape, turf and other applications may  include areas "near"

waters of the US.   
 

Response 
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1.1.1.2 - ADDITIONAL ACTIVITIES THAT SHOULD NOT BE COVERED

Comment ID 203.1.001.002

Author Name: Byram Tom

Organization: Southern Forest Tree Improvement Committee (SFTIC)

1) Not extend the PGP to terrestrial ecosystem applications and confirm that our operations in seed orchard areas

which do not include waters of the United States fall outside the permitting requirements. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 249.1.001.012

Author Name: Lewis Carol

Organization: Southeast Cass Water Resource District (WRD)

Mowing would be an option to maintain WRD facilities; however, mowing will not control the spread of noxious weeds

as most noxious weed species spread through root expansion.

 

Weeds deemed to be noxious are injurious to public health, crops, livestock, land, or other property. The presence of

noxious weeds in cropland, rangeland, wildlife habitat and recreational areas cost North Dakotans millions of dollars

each year in expenses and crop production losses. The presence of noxious weeds also reduces rural and urban land

values and the state's tax revenues. We request that the WRD be exempted from the permit requirement or that the

threshold levels within the treatment management areas be greatly increased to allow for routine weed control on WRD

facilities. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 277.1.001.010

Author Name: Pennington Larry

Organization: North Side Canal Company
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The general permit is not clear about ditch bank spraying at the edge of the ditch bank (i.e., on the water's edge). If an

operator is spraying the ditch bank to control terrestrial weeds, the general permit needs to make clear that this activity

does not require an NPDES permit. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 288.1.001.001

Author Name: Henderson Dave

Organization: National Barley Growers Association (NBGA)

The NBGA appreciates that the NPDES general permit in its current draft excludes farm applications of pesticides that

might directly or indirectly come in contact with wetlands, ditches or other waters of the US. However, the NBGA is

concerned that the proposed general permit questions if additional activities should be included in the final permit, and

that the EPA expects that “there would not be a need to re-propose the general permit to cover such additional activities

in the final permit.” NBGA strongly opposes an expansion of activities covered under the permit without the ability to

comment through the public review process.

 

That said, the NBGA strenuously opposes the inclusion of farm applications in the NPDES general permit, and believes

that the inclusion would circumvent the authority of the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) and

contrary to the intent of Congress when passing FIFRA. Indeed, current pesticide use labels required under FIFRA

sufficiently address the current draft NPDES general permit issues with language as follows:

 

“For terrestrial uses, do not apply directly to water, or to areas where surface water is present or to inter-tidal areas

below the mean high water mark. Do not apply when weather conditions favor drift from target areas. Do not

contaminate water when cleaning equipment or disposing of equipment wash-waters.”

 

The NBGA also believes that requiring producers to apply for a NPDES general permit for farm applications would not

be practical, and virtually unenforceable. The additional burden to state regulatory agencies responsible with enforcing

pesticide laws would be unmanageable and could very well cause a lapse in overall enforcement of current regulations

more crucial to

the protection of the environment as well as the health of applicators and the general public. Should the EPA feel

compelled to include farm applications to the final NPDES general permit, the NBGA requests that coverage be granted

under a general permit for all planned applications state-wide on a multi-year basis, similar to permits or licenses farm

applicators obtain for restricted use pesticides.

 

The NBGA is also deeply concerned about possible legal jeopardy producers may face due to many unanswered

questions in the permit. For instance, while producers are not eligible for the NPDES general permit under the current

draft, it states, “Any point source discharge of pollutants to waters of the United States not covered by this or another

general permit will need coverage under an individual permit.” The NBGA interprets this language to mean that
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producers are then in legal jeopardy if farm applications are found to enter ditches, swales, and nuisance or seasonal

wetlands, or other waters considered to be waters of the US. Therefore, the NBGA urges that the EPA stipulate within

the final permit that agricultural land and the ditches, swales, and nuisance or seasonal wetlands contained within those

lands that can be potentially encountered by farm applications are not subject to the final NPDES general permit or the

Clean Water Act. Failure to specifically exempt agricultural lands in the final permit could cause producers to be

subjected to burdensome and time-consuming nuisance citizen lawsuits, and could very well force smaller producers

out of business. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 289.1.001.001

Author Name: Scoville Doug

Organization: U.S. Canola Association (USCA)

The USCA supports the current NPDES general permit's exclusion of pesticides that may directly or indirectly come in

contact with wetlands, ditches or other waters of the U.S. as a result of farm applications. However, the proposed

general permit questions whether "additional activities" should be included in the final permit and the EPA expects that

"there would not be a need to re-propose the general permit to cover such additional activities in the final permit." The

USCA strongly opposes an expansion of activities covered under the permit without the opportunity to submit

comments on another draft of the permit.

 

Further, the USCA strongly opposes the inclusion of farm applications in the NPDES general permit as it would

circumvent the authority of the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) and intent of Congress in

passing it. Pesticide use labels required by FIFRA contain language that sufficiently addresses the issues set forth in

the current NPDES general permit:

 

"For terrestrial uses, do not apply directly to water, or to areas where surface water is present or to inter-tidal areas

below the mean high water mark. Do not apply when weather conditions favor drift from target areas. Do not

contaminate water when cleaning equipment or disposing of equipment wash-waters." 

 

Requiring individual producers to apply for an NPDES general permit for farm applications would not only conflict with

FIFRA, but would also be impractical and virtually impossible for state regulatory agencies to enforce. In fact, subjecting

these agencies to the added burden of enforcing pesticide laws could hinder their ability to enforce regulations that are

more crucial to the protection of the environment and public.

 

The USCA is also concerned that vague language in the current draft of the NPDES general permit could pose a legal

risk for producers. While individuals are not eligible for the NPDES general permit under the current draft, it states: "Any

point source discharge of pollutants to waters of the United States not covered by this or another general permit will

need coverage under an individual permit." Effectively, this language holds producers responsible if pesticides used for
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farm applications enter ditches, swales, nuisance or seasonal wetlands or other U.S. waters and puts them in legal

jeopardy. As a result, the USCA adamantly requests that agricultural lands and water within these lands that could be

encountered by farm applications, such as ditches, swales and nuisance or seasonal wetlands, not be subject to the

final NPDES general permit or the Clean Water Act and that this exemption be clearly specified in the final permit. If the

EPA fails to specifically exempt agricultural lands in the final general permit, burdensome and time-consuming citizen

lawsuits could be filed against individual farmers, forcing some out of business. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 305-cp.001.001

Author Name: Blase Gerald

Organization: National Railroad Contractors Association (NRCA)

The members companies of the National Railroad Contractors Association make herbicide applications to Railroad

Track Ballast (stone) for Railroads across the US, as required for maintenance of the track structure, safery of the

employees and public, and under the requirements of the Federal Railroad Administration (FRA). These applications for

the most part are post emergent (after the weeds have emerged) and use spot treatments to only treat the emerged

weeds. They are not broadcast applications , to or over any water bodies , with some companies using highly techinical

weed seekiing , or chlorovision type technology to make these applications. The permit process as described should not

extend to our operations, since we are not making applications to forrest canopies, or directly to or over water. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 308.001.001

Author Name: Pederson Jennifer

Organization: Massachusetts Water Works Association

Many surface water suppliers treat their reservoirs for algal control. We believe that Public Water Suppliers should be

exempt from the permit requirements if they are applying pesticides/herbicides to their own sources. 
 

Response 

Please refer to PGP Comment Response Scope Essay
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Comment ID 314.1.001.003

Author Name: Keeling John

Organization: National Potato Council (NPC)

EPA asked for specific comments as to whether additional use patterns should be included in the Pesticide General

Permit (PGP). It is clear that the current approach to regulating pesticide applications over water or forest canopy forced

by the court decision creates significant legal and operational ambiguities for terrestrial applications. EPA seems to

clearly understand the potential exposure to CWA litigation faced by operators making terrestrial applications that would

not be covered by the PGPs. It will be impossible for an operator or applicator to understand or predict with certainty

whether a terrestrial application might result in unintended or diminimus discharges into waters of the United States.

NPC believes that EPA should modify the proposed PGP to explicitly exempt terrestrial applications from any permitting

requirements. EPA needs to firmly establish the primacy of the pesticide registration and labeling process for terrestrial

applications in evaluating and adjusting for the risks associated with drift or other off target diminimous applications. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 326.1.001.003

Author Name: Schertz Scott

Organization: Schertz Aerial Service Inc

There is always going to be movement of a pesticide once it has been directly applied. When an application is made,

runoff can occur from any point within a field. When applied near the edge of a field, the proposed label language is

beyond the registration standards of FIFRA. If any effect to any other non-target organism is observed, the applicator is

at risk for violations. Generally, any well-maintained waterway, ditch or body of water is avoided by turning off the

sprayer to avoid direct application and minimize drift deposition. Factors such as runoff and volatility are uncontrollable

factors that will always playa part in any type of application and are exempt from regulation by statute.

 

With the technology provided to operators and applicators, today we are able to provide precision and accuracy at our

best. With GPS technology, aerial applicators are able to locate fields with greater accuracy and are also able to avoid

overlapping during application. If there is ever a question in doubt, the technology we have is able to provide us with an

answer. There are also clinics that we attend to make sure our equipment is running precise and accurate. Some of

these clinics include Professional Aerial Applicators Support System (PAASS) and Operation S.A.F.E. fly ins.

 

This industry does employ and invest in technologies and training to professionally apply these products and be

considerate of people and other property interests, including water quality. The PAASS program administered by the
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NAAA annually provides training in drift mitigation and product stewardship. Equipment such as GPS in aircraft, along

with using smokers to verify how the product will be deposited, is very valuable and effective in considerate use.

Applicators, including aerial applicators, evaluate the real drift concerns of people and sensitive property and actively

operate to avoid off-number drift claims and water quality issues per year in the United States. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 375.1.001.001

Author Name: Maatz Duane

Organization: Wisconsin Potato & Vegetable Grower Association,  Inc. (WPVGA)

A. EPA Should Affirmative State that Terrestrial Applications of Pesticides to Agricultural Lands are Exempt from

NPDES Permitting Requirements

 

We believe that EPA should explicitly state that NPDES permits are not required for terrestrial applications ofpesticides

to agricultural lands.

 

The Clean Water Act specifically exempts irrigation return flows and agricultural stormwater runoff from NPDES

regulation [FN 1] and also states that the definition of "point source" does not include irrigation return flows from

irrigated agriculture. As such, an NPDES permit cannot be required for such activity.

 

In addition, when applications of pesticides are made to cropland by Wisconsin potato and vegetable growers, these

applications are terrestrial applications. The cropland is dry when the application is made and the applications are not

made directly to surface waters.

 

However, EPA has not provided any guidance in the federal register notice for this draft general permit with regard to

whether such applications made to agricultural areas are covered. In fact, EPA specifically leaves it to our farmers to

determine on their own whether these requirements apply to them, [FN 2] leaving them vulnerable to potential violations

despite the lack of any guidance with regard to whether this program applies to them.

 

Accordingly, we respectfully request that EPA eliminate this confusion for Wisconsin farmers affirmatively state that

terrestrial agricultural applications of pesticides are exempt from this NPDES permitting requirement. 

 

[FN 1] See §§ 401(1) and 502(14) ofthe Clean Water Act.

 

[FN 2] "Any point source discharge of pollutants to waters of the United States not covered by this or another general

permit will need coverage under an individual permit." See 75 Fed. Reg. 31783. 
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Comment ID 384.1.001.002

Author Name: Craft Joshua

Organization: Florida Farm Bureau Federation

Pest control activities that involve that use of pesticides to target land-based pests and flying pests that are not near or

over water are subject to the directions for use on pesticide labels registered by the Environmental Protection Agency.

These directions for use typically prohibit the application to water, discharge of equipment rinse water to water and the

drift of pesticides to non-target sites. In addition, if the Agency is concerned that a particular use pattern could result in

discharge to water, the Agency has the authority to require changes in the directions for use to eliminate such

discharges. Consequently, there is no need to cover terrestrial applications of pesticides in the proposed pesticide

general permit.  
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 401.1.001.001

Author Name: Mural Catherine

Organization: New York Farm Bureau

The EPA's PGP as proposed does not cover pesticide applications to agricultural crops, regardless of whether those

crops are grown in or adjacent to wetland areas or other features that may be viewed as "waters of the U.S." We

support this result, but for a reason that the EPA has not expressed: The Clean Water Act makes plain Congress's

intent that the production of agricultural crops, including the use of pesticides, is not subject to federal National Pollutant

Discharge Elimination System (NPDES) permit requirements and cannot lawfully be subjected to such requirements.

 

Because agricultural pesticide use is beyond the scope of the NPDES program and the proposed PGP, NYFB has not

undertaken to comment on what effluent limitations or other permit conditions would be appropriate if agricultural

pesticide use were covered. If the EPA were in the future to take the dramatic step of seeking to regulate agricultural

pesticide use through NPDES permitting, further public notice and comment and economic analysis would be required

on both the decision to arp1y the NPDES program to those activities and on the specific permit conditions to be applied.
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Comment ID 401.1.001.004

Author Name: Mural Catherine

Organization: New York Farm Bureau

In conclusion, we strongly encourage the EPA to clarity the nonpoint source status of crop protection activities and that

agricultural pesticide uses are beyond the scope of the NPDES program and the proposed PGP. We appreciate the

opportunity to provide you with these comments and thank you for your consideration. If you have any questions

regarding these comments or you would like additional information, please do not hesitate to contact us. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 424.1.001.015

Author Name: Hensley Steven

Organization: USA Rice Federation

Because EPA's final general permit will likely be used as model by all of the authorized states to develop their own

permit programs, EPA should make clear that it does not intend for rice farmers to be subject to the Draft Permit. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 450.1.001.019

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

EPA's general permit will cover several different aquatic pesticide uses, but has intentionally not provided coverage to

applications of pesticides made to areas of agricultural, municipal, residential, recreational, horticultural, silvicultural and

other settings where terrestrial applications of pesticides might directly or indirectly encounter wetlands and upland

ditches or other conveyances. EPA asked for comment on whether other user groups might want coverage available to

them should they find they need protections under a PGP. EPA indicates that most agricultural applications would not

need a PDP if they do not involve discharges into waters of the U.S. or jurisdictional conveyances, but adds that "[a]ny

point source discharge of pollutants to waters of the United States not covered by this or another general permit will

need coverage under an individual permit."[FN9] Individual permits would be costly and time consuming to obtain, and
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securing one could be subject to delays by public input and potential hearings. We believe each user group must

determine for itself if the conditions of its pesticide applications could be subject to the CWA and warrant permit

protection (and compliance obligations). EPA has stated that neither the statutory exemptions for irrigation return flow

and agricultural stormwater, nor off-target spray drift, are subject to the Agency's CWA permitting. How sectors other

than agriculture could be affected by the 6th Circuit's decision is likely unknown at this time.

 

 

[FN9] 75 Fed Reg 107, 31783 June 4, 2010 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 481.1.001.004

Author Name: Snyder Rodney

Organization: Pesticide Policy Coalition

EPA has intentionally not provided coverage to applications of pesticides made to areas of municipal, residential,

recreational, agricultural, horticultural, silvicultural and other settings where terrestrial applications of pesticides might

encounter directly or indirectly wetlands and upland ditches or similar conveyances.[FN 1] EPA asks for comment if

additional pesticide use patterns should be included in the draft PGP, and highlights the potential CWA legal jeopardy of

such users by stating: "Any point source discharge of pollutants to waters of the United States not covered by this or

another general permit will need coverage under an individual permit." (75 FR 31775, at p. 31783) Pest control activities

that involve that use of pesticides to target land-based pests and flying pests that are not near or over water are subject

to the directions for use on pesticide labels registered by EPA under FIFRA. These directions for use typically prohibit

the application to water, discharge of equipment rinse water to water and the drift of pesticides to non-target sites. In

addition, if the Agency is concerned that a particular use pattern could result in discharge to water, the Agency has the

authority to require changes in the FIFRA directions for use to eliminate such discharges. Consequently, there is no

need to cover terrestrial applications of pesticides in the proposed PGP.[FN 3] Each user group must determine for

itself if the conditions of its pesticide applications would be subject to the CWA and warrant permit protection (and

compliance obligations). 

 

 

[FN 1] EPA has acknowledged that neither the statutory exemptions for irrigation return flow and agricultural storm

water, nor off-target spray drift, are subject to the Agency's CWA permitting. Draft Fact Sheet at 15.

[FN 3] EPA does not address whether the agency views pesticide application to crops as a regulated "point source"

discharge if the application results in the direct deposition of pesticide into "waters of the U.S." This could occur, for

example, where crops are grown in areas classified as jurisdictional wetlands or directly adjacent to wetlands, ditches,

or intermittent streams that may fall within a broad construction of "waters of the U.S." 
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Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 483.1.001.034

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

Permit Coverage for Other Pesticide Use Patterns: EPA has intentionally not provided coverage to applications of

pesticides made to areas of municipal, residential, recreational, agricultural, horticultural, silvicultural and other settings

where terrestrial applications of pesticides might encounter directly or indirectly wetlands and upland ditches or similar

conveyances. [FN 18] EPA asks for comment if additional pesticide use patterns should be included in the draft PGP,

and highlights the potential CWA legal jeopardy of such users by stating: "Any point source discharge of pollutants to

waters of the United States not covered by this or another general permit will need coverage under an individual

permit." [FN 19] Pest control activities that involve that use of pesticides to target land-based pests and flying pests that

are not near or over water are subject to the directions for use on pesticide labels registered by EPA under FIFRA.

These directions for use typically prohibit the application to water, discharge of equipment rinse water to water and the

drift of pesticides to non-target sites. In addition, if the Agency is concerned that a particular use pattern could result in

discharge to water, the Agency has the authority to require changes in the FIFRA directions for use to eliminate such

discharges. Consequently, there is no need to cover terrestrial applications of pesticides in the proposed PGP. [FN 20]

Each user group must determine for itself if the conditions of its pesticide applications would be subject to the CWA and

warrant permit protection (and compliance obligations).

 

[FN 18] EPA has acknowledged that neither the statutory exemptions for irrigation return flow and agricultural

stormwater, nor off-target spray drift, are subject to the Agency's CWA permitting. Draft Fact Sheet at 15.

 

[FN 19] 75 Fed Reg 107, 31783 June 4, 2010

 

[FN 20] EPA does not address whether the agency views pesticide application to crops as a regulated "point source"

discharge if the application results in the direct deposition of pesticide into "waters of the U.S." This could occur, for

example, where crops are grown in areas classified as jurisdictional wetlands or directly adjacent to wetlands, ditches,

or intermittent streams that may fall within a broad construction of "waters of the U.S." 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 491.1.001.006

Author Name: Throssell Clark
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Organization: Golf Course Superintendents Association of America (GCSAA)

2.   Terrestrial Applications Not Covered Under PGP

 

GCSAA requests that terrestrial pesticide applications on golf courses not be subject to EPA's draft NPDES PGP.

GCSAA does not believe the PGP EPA issued was intended to cover terrestrial pesticide applications on golf courses.

We ask that the EPA make the exemption for golf courses explicit in the permit to provide regulatory certainty for this

permit and those being developed by the 44 other states with NPDES permitting authority. In the draft PGP, EPA has

intentionally excluded coverage for applications of pesticides made to areas of municipal, residential, recreational,

agricultural, horticultural, silvicultural and other settings where terrestrial applications of pesticides might encounter

directly or indirectly wetlands and upland ditches or similar conveyances.

 

Golf courses are unique in that the entire acreage of a golf course is not treated uniformly. An average 18-hole golf

course in the U.S. is comprised of 150 acres

of which 100 acres are maintained turfgrass (Lyman et al., 2007) [FN 4]. The maintained turfgrass consists of 51 acres

of rough, 30 acres of fairways, 7 acres of driving range practice areas, 3 acres of greens, 3 acres of tees, 3 acres of

clubhouse grounds, and one acre of turfgrass nursery (Lyman et al., 2007) [FN 5]. The total does not add up to 100

acres due to rounding. Greens, tees, and on some golf courses, fairways, receive intense maintenance. In some

geographic locations, intense maintenance may include the application of pesticides. In total 7 acres (greens, tees,

turfgrass nursery) and in some cases 37 acres (fairways, greens, tees, turfgrass nursery) receive intense maintenance.

The terrestrial applications of pesticides on golf courses are focused on a small percentage of the maintained turfgrass

(7% or 37%, including fairways) and an even smaller area (5% or 25%, including fairways) of the entire property.

 

Golf course superintendents conduct their pest management activities in accordance with regulations, label instructions,

principles of IPM and recognized BMPs, such as the presence of buffer strips around surface water, no treatment or

hand treatment zones surrounding surface water and not making pesticide or nutrient applications prior to the forecast

of severe weather to protect surface water. Superintendents implement these BMPs to avoid discharges to "waters of

the U.S." and as such do not need nor would benefit from NPDES general or individual permit coverage. Given this care

and level of environmental protection, neither PGP coverage (nor individual permit coverage) should apply to terrestrial

pesticide applications on golf courses. Terrestrial pesticide applications are adequately controlled by the Federal,

Insecticide, Fungicide, and Rodenticide Act (FIFRA) and should not adversely impact water bodies.

 

Based on the above factors, GCSAA believes EPA should limit the scope of this permit to intentional aquatic pesticide

applications to waters of the U.S. Terrestrial pesticide applications on the golf course should continue to be regulated

through FIFRA.

 

[FN 4]: Lyman, G. T., Throssell, C. S., Johnson, M. E., Stacey, G. A., and Brown, C. D. 2007. Golf course profile

describes turfgrass, landscape and environmental stewardship features. Online. Applied Turfgrass Science doi:

10.1094/ATS-2007-1107-01-RS.

 

[FN 5]: Lyman, G. T., Throssell, C. S., Johnson, M. E., Stacey, G. A., and Brown, C. D. 2007. Golf course profile

describes turfgrass, landscape and environmental stewardship features. Online. Applied Turfgrass Science doi:

10.1094/ATS-2007-1107-01-RS.
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Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 498.1.001.004

Author Name: Isom Roger

Organization: California Cotton Ginners & Growers Associations (CCGGA)

EPA has also confirmed in its statements that spray drift from crop protection applications should not be included under

the PGP. Therefore, we urge EPA to make an unquestionable statement in its fInal PGP that agriculture is excluded

from the general permit and that there is not an option for agricultural operations to obtain a PGP. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 506.1.001.003

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

TDA does not support the inclusion in this general permit for additional pesticide use patterns. TDA supports that states

should have the option and flexibility to include, omit, or expand pesticide use patterns as needed to meet the

regulatory standards of the EPA PGP. In practice, operators should have the option to determine if coverage under a

state PGP is necessary for their specific use pattern based on the proximity of their pesticide applications to waters of

the United States. TDA believes this will reduce the demand for individual permits and will result in a more reasonable

and effective regulatory system for protecting water. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 506.1.001.017

Author Name: Charles Ambrose
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Organization: Texas Department of Agriculture (TDA)

- Should EPA include use patterns that target land-based pests and fIying pests that are not near or over water? 

 

Use patterns that target land-based pests and flying pests that are away from water should not be included in this

regulatory scheme. These applications should not adversely affect water and are already regulated under FIFRA and

state pesticide laws and regulations. However, states should be allowed the flexibility to determine the use patterns to

include in their PGP. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 516.1.001.001

Author Name: Stoneman Bill

Organization: Biopesticide Industry Alliance (BPIA)

We believe certain biopesticide applications by farmers, ranchers, mosquito abatement districts and other professional

applicators should not generally be subject to the CWA or this permit, and provide these comments to EPA to support

this position. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 516.1.001.004

Author Name: Stoneman Bill

Organization: Biopesticide Industry Alliance (BPIA)

A procedure needs to be defined to identify products (or active ingredients) that leave no residue and would be exempt

from the NPDES permit. Applicators and manufacturers need a user-friendly method to determine the NPDES permit

exemption status. Identifying exemptions early in the process cuts down on the work load by the state regulatory

agencies and EPA. Two proposals are listed below:

 

1. EPA to maintain a list of "no-residue" products (NPDES permit exempt) on the NPDES website, to which the user

can refer. The other option is a list of active ingredients that require a permit, possibly using the RAM index as a basis

of the list. The information would allow an applicator to determine if they need a permit prior to application.
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2. The manufacturer submits an application to US EPA for NPDES permit exemption for applicable products. EPA to

approve a NPDES permit exemption claim or logo to be affixed directly on the product label. This would be a preferred

method, as the applicator can clearly identify a product that does not require a permit at the point of sale, or via the

internet. The applicator needs to be able to prove the product has no residues.

 

Finally, biopesticides are an important component of IPM programs which is an important aspect of the NPDES

permitting system. For the reasons described above, the BPIA believes that the application of biopesticides should be

exempt from the requirement of an NPDES permit. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 555.001.001

Author Name: Bullard C.

Organization:  

This comment refers directly to your FAQ #9, which states that the permit conditions apply to use of pesticides to

control weeds along ditch banks. This is a common situation along the hundreds of thousands of miles of channelized

agricultural drainage ditches throughout the Corn Belt. As a board member of Prairie Rivers Network, involved in river

and ditch water quality issues for 40 years in Illinois and neighboring states, I know that herbicides (often very toxic

weed and grass killers including glyphosphate) are sprayed on ditch banks from the top onto weed-infested slopes,

often 1:1 or steeper, simply because it is cheaper than mechanical control. Drift into the stream is literally unavoidable.

The banks are typically 2 to 12 feet high.

 

Killing the tall grasses at the water's edge eliminates shade, admitting light that causes algal blooms in the nutrient-rich

waters. Since the Clean Water Act exempts agricultural nitrate and phosphorus pollution, shade is the last line of

defense against fish kills caused by algal blooms that are caused by removal of streamside vegetation. I can

understand the need for woody vegetation control inside the ditch due to flooding concerns, but killing grasses should

not be authorized by this general permit. As an engineer I know that grasses at the water's edge produce no significant

resistance to flood conveyance.

 

I therefore ask that the regulations be strengthened as follows:

1. Prohibit spraying vegetation on slopes of ditches, for the simple reason that mechanical control is possible and non-

toxic. It is part of the normal process of maintaining the ditch, just like [mechanical] dredging and [mechanical] bank

repair. Slopes can be laid back and seeded with the same kind of low-maintenance vegetation as highway departments

use on overpasses. If it is too costly to use mechanical control, the ditch banks are probably too steep to prevent

erosion of phosphorous-laden sediment into the stream anyway. 
 

Response 
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Please refer to PGP Comment Response Scope Essay

 

Comment ID 596.1.001.013

Author Name: Breaux Brian

Organization: Louisiana Farm Bureau Federation, Inc.

LFBF agrees with the EPA that spray drift from pesticide applications should not be covered under the proposed

NPDES permit. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 604.001.004

Author Name: Nelson Beth

Organization: Minnesota Cultivated Wild Rice Council

As the voice for a water dependent crop, already regulated by FIFRA, we are concerned that language in the current

draft of the NPDES general permit could pose a legal risk for our producers. As a result, the MCWRC strenuously

requests that agricultural lands and water within these lands NOT be subject to the final NPDES general permit or the

Clean Water Act and that this exemption be clearly specified in the final permit. If the EPA fails to specifically exempt

agricultural lands in the final general permit, burdensome and time-consuming citizen lawsuits could be filed against

individual farmers, forcing some out of business. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 614.1.001.010

Author Name: Mann Joseph

Organization: National Environmental Law Center (NELC)

Comment 6: 	EPA should exclude the most dangerous pesticides from coverage under the general permit.

 

Certain pesticides pose such great risks to the environment or human health that they should be allowed to be
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discharged, if ever, only pursuant to the greater procedural protections provided by an individual NPDES permit.  For

instance, Triclopyr, Naled, Carfentrazone, and glyphosate (the main active ingredient in Roundup) [FN 7] should be

subject to individual permitting, as should any pesticides containing copper or copper compounds. [FN 8]  Discharges of

pesticides containing a known or suspected human carcinogen should also be excluded from coverage under the

general permit. [FN 9] Known or suspected endocrine disruptors constitute another class of more dangerous pesticides.

[FN 10]

 

[FN 7] See generally Beyond Pesticides, ChemicalWATCH Factsheet: Triclopyr, available at

http://www.beyondpesticides.org/pesticides/factsheets/Triclopyr.pdf; EPA Office of Pesticide Programs, Reregistration

Eligibility Decision for Naled (July 31, 2006), pp. 32-33, available at http://www.epa.gov/

pesticides/reregistration/REDs/naled_red.pdf; EPA Office of Prevention, Pesticides, and Toxic Substances, Pesticide

FactSheet: Carfentrazone-ethyl (Sept. 30, 1998), pp. 9-10, available at http://www.epa.gov/

opprd001/factsheets/carfentrazone.pdf; R. Relyea, "The impact of insecticides and herbicides on the biodiversity and

productivity of aquatic communities," 15 ECOLOGICAL APPLICATIONS 618-27 (2005).

 

[FN 8] See generally EPA Office of Pesticide Programs, Copper Facts (June 2008), pp. 3-4, http://www.epa.gov/

pesticides/reregistration/REDs/factsheets/copper_red_fs.pdf.  Indeed, because "copper does not degrade into other

compounds," "in low concentrations is toxic to benthic organisms," and may "result in high copper concentrations in lake

sediments," the State of Washington has decided to allow the application of algaecides containing copper only pursuant

to individual, site-specific NPDES permits.  Aquatechnex v. Washington Dep't of Ecology, PCHB NO. 02-090, 2002 WA

ENV LEXIS 87, at *4-*5, ¶¶ 9-10 (Pollution Control Hr'gs Bd. Dec. 24, 2002).

 

[FN 9] See generally Colorado State Parks, Stewardship Prescription: Aquatic Herbicide Management (Apr. 1, 2005)

("Colorado Stewardship Prescription"), pp. 18-24, available at http://parks.state.co.us/

SiteCollectionImages/parks/Programs/ParksResourceStewardship/Aquatic%20Herbicide%20 Prescription.pdf.

 

[FN 10] See generally T. Colborn & L. Carroll, "Pesticides, Sexual Development, Reproduction, and Fertility: Current

Perspective and Future Direction," 13 HUMAN & ECOLOGICAL RISK ASSESSMENT 1078 (2007), available at

http://www.beyondpesticides.org/documents/Colborn%20Multigenerational%20Effects.pdf.

 

 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 622.1.001.005

Author Name: Semanko Norman

Organization: Idaho Water Users Association (IWUA)

Finally, aside from the "waters of the U.S." issue, the Draft PGP is not clear about pesticide spraying at the edge of a
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canal or ditch bank (i.e., the "water's edge"). If an operator is spraying a canal or ditch bank to control terrestrial weeds,

the PGP needs to make clear that this activity does not require NPDES permit coverage. In addition, the entire issue of

pesticide spray drift is not the subject of the PGP --or the litigation that gave rise to it --and the PGP should not be

expanded to reach these activities.  
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 627.1.001.004

Author Name: Gunnerson Chuck

Organization: Northern Plains Potato Growers Association (NPPGA)

We urge the EPA to not consider adding any other use patterns in part so that state officials aren't tempted to go

beyond what is being proposed by EPA. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 635.1.001.016

Author Name: Curtis Thomas

Organization: American Water Association, Association of California Water Agencies and Association of Metropolitan Water

Agencies

Other pesticide applications that should be included in this general permit. (75 FR 31782)

 

In requesting whether other pesticide applications should be included in the general permit, the agency notes that

agricultural stormwater and irrigation discharges are exempt from the NPDES permit due to a statutory exclusion.

 

EPA states that "Any point source discharges of pollutants to waters of the United States not covered by this or another

general permit will need coverage under an individual permit." [FN3] This statement can be restated another way, that

pesticide applications that result in a point discharge managed under another individual or general permit will not be

subject to regulation under the regulatory structure for pesticide application to water. EPA has noted informally that this

latter reading is also the agency's intent. For instance, an individual NPDES permit for the discharge of wastewater from

a publicly owned treatment works (POTW) or a water treatment plant (WTP) that contains a recognized "pesticide" need

not also comply with this general permit or seek an individual permit for application of a pesticide to waters of the U.S.

Clarity on this point is an extremely important aspect of implementation that warrants specific permit language and
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explanation in agency guidance accompanying the permit program.

 

[FN3] 75 FR 31782 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 661.1.001.008

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

III. Terrestrial pesticide applications are not made to "navigable waters of the US".

 

EPA has been tasked with developing a PGP for non-traditional CWA NPDES permitting activities when the CWA's

jurisdiction is unclear. EPA has made significant efforts to cover aquatic pesticide operators by identifying use patterns

that would need NPDES coverage. To EPA' s credit, identifying use patterns needing coverage is difficult, if not

impossible when the jurisdiction of the CWA is unclear.

 

The CWA includes statutory exemptions for irrigation return flow and agricultural stromwater runoff. Further, EPA has

indicated that off-target spray drift is not subject to CWA permitting. Given these provisions, ARA agrees with EPA that

terrestrial applicators can generally control their activities through buffers and technology in order to avoid discharges to

"waters of the US." Thus, terrestrial applicators would not need or benefit from NPDES permit coverage. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 683.1.001.002

Author Name: Unknown Unknown

Organization: National Marine Manufacturers Association and Association of Marina Industries

Specifically, two classes of vessels currently operate under statutory exemptions from NPDES permitting; one

permanent and the other time-limited. The permanent exemption was established by the Clean Boating Act of 2008,

and expressly exempts from NPDES permitting discharges, including discharges incidental to the normal operation of a

vessel, from "recreational vessels" as defined by the Act. [FN 4] Also in 2008, Public Law 110-299 imposed a 2-year

moratorium on the issuance of NPDES permits for discharges incidental to the normal operation of certain other

"covered vessels" (as defined). [FN 5] Where a discharge of pesticides from a "recreational vessel" and other "covered
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vessel" is incidental to the normal operation of that vessel and one of these statutory exemptions applies, that discharge

does not require authorization under the NPDES permit program.

 

We believe that it is important to make readers aware of the status of discharges from these two classes of vessels so

that they are not led to believe that any discharge of a pesticide from a vessel not already authorized by the Vessel

General Permit requires authorization by another NPDES permit, whether individual or general. 

 

[FN 4] Pub. L. 110-288 § 2, codified at 33 U.S.C. § 1342 (r). The definition of "recreational vessel" as used in the Clean

Boating Act of 2008 is now codified at 33 U.S.C. § 1362 (25). Under the Clean Boating Act, a "recreational vessel" is

any vessel "manufactured or used primarily for pleasure" or that is "leased, rented, or chartered to a person for the

pleasure of that person." Excluded from the term is any vessel that is a U.S, Coast Guard "inspected vessel" and either

"is engaged in commercial use" or "carries paying passengers." 

 

[FN 5] Pub. L. 110-299 § 2(a). The term „„covered vessel includes a vessel that is (A) less than 79 feet in length; or (B)

a fishing vessel (as defined in section 2101 of title 46, United States Code), regardless of the length of the vessel. In

addition, the U.S. Senate on July 14, 2010 passed S. 3372, an extension to this moratorium until December 18, 2013.

The U.S. House of Representatives is slated to consider an identical bill, H.R. 5301 on July 20, 2010. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 684.1.001.001

Author Name: Guerin Philip

Organization: City of Worcester Department of Public Works & Parks (DPW&P)

Public water suppliers who apply copper sulfate to surface water supply reservoirs for algae control should be exempt

from the need to obtain any NPDES permit for this action. Most water supply reservoirs are deemed Class A waters

because they are water supplies. The common use of copper sulfate is necessary to support this designation as

excessive growth of algae can create water quality problems including intake and filter clogging, objectionable taste and

odors, elevated disinfection by-product formation and the presence of toxic, algae-derived compounds. Copper sulfate

as an algaecide in public water supplies is thus an important management tool employed to sustain the waters' Class A

designation and should not be subject to additional permitting requirements. There may also be waters downstream of a

water supply reservoir that are impaired for copper. Maintaining the Class A water should take precedent over other

downstream uses and the copper impairment should not preclude application of this algaecide. 
 

Response 

Please refer to PGP Comment Response Scope Essay
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Comment ID 685.1.001.005

Author Name: Musa Christine

Organization: Warren County Mosquito Extermination Commission (WCMEC), New Jersey

EXEMPTION WHEN USING AGRICULTURAL AIRCRAFT:

During the webinar on June 24th, it was stated specifically that aerial application to crops did not need a permit because

agricultural applicators have equipment that can be turned off before reaching a waterway and turned back on when

over crops. Our Commission contracts with an agriculture pilot using agriculture aircraft and as such, if US EPA is

allowing applications by agriculture pilots for crop treatments to be done without a permit, then mosquito control

treatments being applied by the same pilots, with the same aircraft with the same equipment, also operating under

Federal Aviation Administration (FAA) guidelines for aerial agricultural activities, should also not require a permit. To do

otherwise would be a serious contradiction. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 696.001.002

Author Name: Debessonet Jeff

Organization: Bureau of Water, South Carolina Department of Health and Environmental Control

2. Aerial application that may fall in ditches. The permit should clarify if waste or residue falls in ditches that are not

waters of the US, coverage is not required. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 749.001.003

Author Name: Whitacre M.

Organization:  

There are many small lakes and ponds that are built into urban communities and subdivisions that serve the purpose of

flood mitigation. The amount of runoff that moves through these systems ensures that they receive a large load of

nutrients. Excessive nutrients promote weed and algae growth. Excessive weed and algae growth can impact the flow

of water for which these retention ponds were designed. In rural settings, lakes and ponds are built for irrigation and
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livestock watering purposes. Excessive weed and algae growth in these ponds can clog the intakes and impair the

functionality of the systems. Excessive weed and algae growth in any lake or pond creates pockets of still water

protected from fish predation which become excellent mosquito incubators. Most of the ponds and lakes that are used

for the purposes described above are relatively small, and in order to reduce the impact of the NPDES general permit I

believe lakes and ponds smaller than 20 acres should be exempt from permitting requirements. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 842.1.001.003

Author Name: Sparks Michael

Organization: Florida Citrus Mutual et al.

As for EPA's specific solicitation for comments on whether to expand the NPDES general permit to include other use

patterns such as terrestrial application, the Florida citrus growers do not support expansion of the general permit and

further believe that such expansion could impact the industry negatively.  
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 847.001.004

Author Name: Isaacs Brian

Organization: Aquatic Control, Inc.

When discussing management of water bodies, I feel there is a big difference in managing a natural body of water,

versus a manmade retention basin. The large, natural bodies of water are ecosystems that typically require more

expertise in managing invasive pests. Many companies in the aquatics industry manage only retention ponds. These

ponds are designed to take in all of the runoff from neighborhood streets, parking lots, highway runoff, etc. Since these

impoundments are a vital part of the storm water retention system, excess vegetation can cause backups and flooding.

The designs of these basins do not include excess vegetation. For this reason, I feel that there should be an exemption

for bodies of water that are less than 20 acres. This would exempt the majority of the storm water retention basins that

need to be treated early and often in order for the systems to be properly functioning. 
 

Response 
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Please refer to PGP Comment Response Scope Essay

 

Comment ID 872.001.003

Author Name: Thompson R.

Organization:  

I further believe that the EPA should not expand the current proposed rule beyond the four listed categories. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 911.001.003

Author Name: O'Keefe Sean

Organization: Alexander & Baldwin, Inc. (A&B)

EPA should clarify the scope of the draft Pesticide General Permit and explicitly exclude terrestrial pesticide

applications from covered activities.

 

EPA has stated that it believes the four use patterns specified in the draft PGP would encompass the vast majority of

pesticide applications that would result in point source discharges to waters of the United States. While EPA and has

not included most use patterns that target land-based pests and flying pests that are not near or overwater, it "is still

exploring whether other use patterns should be included" and has requested comment on whether pesticide

applications activities targeting such pests may involve unavoidable point-source discharges to waters of the United

States. 

 

In general, A&B feels that terrestrial applications can be sufficiently controlled so as to avoid  discharges to waters of

the United States, and as such should not require NPDES permit coverage. We therefore believe that addition of this

use pattern to the General Permit would be inappropriate, and we recommend that EPA specifically exclude it from the

permit.  
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 929.001.001
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Author Name: Metz Deborah

Organization: Greater Cincinnati Water Works (GCWW)

Exempt treatment chemicals including algaecides from the Pesticide General Permit (PGP) requirements . Algaecide

application is necessary to address water quality issues induced by algae growth: a . Algal blooms in drinking water

sources impair source water quality due to the presence of algal toxins and taste or odor producing compounds (MIL

and Geasmin, etc.) b . Presence of certain types of algae can also affect filtration efficiency by reducing filter run

lengths by requiring frequent backwashes . 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

Comment ID 933.001.001

Author Name: Bonanno Richard

Organization: Massachusetts Farm Bureau Federation, Inc.

The Massachusetts Farm Bureau Federation supports the provisions of the proposed PGP to exclude agricultural

applications from the scope of the permit . It has clearly been the intent of Congress to exclude applications made to

land under agricultural production from the scope and provisions of NPDES permits. 
 

Response 

Please refer to PGP Comment Response Scope Essay

 

1.1.2 - LIMITATIONS ON COVERAGE [REQUEST FOR COMMENT]

Comment ID 273.1.001.003

Author Name: Kleingartner Larry

Organization: National Sunflower Association (NSA)

The NSA is also deeply concerned about possible legal jeopardy producers may face due to many unanswered

questions in the permit.  For instance, while producers are not eligible for the NPDES general permit under the current

draft, it states, "Any point source discharge of pollutants to waters of the United States not covered by this or another

general permit will need coverage under an individual permit."  The NSA interprets this language to mean that

producers are then in legal jeopardy if farm applications are found to enter ditches, swales, and nuisance or seasonal
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wetlands, or other waters considered to be waters of the US.  Therefore, the NSA urges that the EPA stipulate within

the final permit that agricultural land and the ditches, swales, and nuisance or seasonal wetlands contained within those

lands that can be potentially encountered by farm applications are not subject to the final NPDES general permit or the

Clean Water Act.  Failure to specifically exempt agricultural lands in the final permit could cause producers to be

subjected to burdensome and time-consuming nuisance citizen lawsuits.       
 

Response 

Please refer to the PGP Comment Response Scope Essay. 

 

Comment ID 275.1.001.001

Author Name: Lopez Jaclyn

Organization: Center for Biological Diversity

As currently drafted, the proposed NPDES permit would not cover discharges of pesticides to U.S. waters listed as

impaired due to the specific pesticide at issue or its degradates. The permit also would not cover discharges to

outstanding national resource waters. We agree that the permit should not cover discharges to waters listed as

impaired or to outstanding national resources waters, however, we recommend that the EPA add an additional class of

waters - those in regions designated by the Secretary of Environmental Resources as Areas of Critical Environmental

Concern ("ACECs") and extend the prohibition of impaired waters to those waters that are listed as impaired for any

reason.

 

Clearly, waters that are recognized as outstanding national resource waters should not be covered in a general permit

to allow the discharge of pesticides into those waters. The Center recommends that the EPA also include waters that

run through or abut ACECs as waters that the permit cannot cover. ACECs are areas that contain significant fish or

wildlife resources, support important natural processes or systems, are more than locally significant, and are recognized

as fragile, sensitive, irreplaceable, rare, or unique. Therefore, the EPA should not create a permitting system that allows

the discharge of pesticides into waterways that support such valuable areas. 
 

Response 

EPA disagrees with commenter that discharges to ACEC waters should be prohibited under the PGP. Authorized states can add

these waters for further protection under their 401 certification. EPA revised the final permit to allow certain discharges to Tier 3

waters be covered under the PGP because control of pests in and around such waters is often vital to restoring or maintaining the

water quality of those waters.  The final permit also requires that such discharges still meet all applicable water quality standards.

Also, see response to Comment ID 182.001.003.

 

Comment ID 285.001.004
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Author Name: Holme Brie

Organization: Portland Water District,  Maine

The draft permit fails to make special considerations for pesticide applications directly into drinking water sources or into

water bodies that feed drinking wells. When drinking water may be impacted by pesticide discharges, there should be

more stringent limitations on pesticide use . The same should go for water bodies that serve as habitat for endangered

or threatened species. 
 

Response 

EPA disagrees that special consideration for drinking water sources are not addressed in the PGP.  Refer to response to Comment

IDs 684.1.001.002 and 279.1.001.005.

 

Comment ID 312.1.001.005

Author Name: Wood Jonathan

Organization: Vermont Agency of Natural Resources

Covered Discharges: EPA's draft permit provides in Part 1.1.2.3 that "you are not eligible for coverage under this permit

if any of the following circumstances apply:

 

a. The discharges are covered by another NPDES permit, or

b. The discharges were included in a permit that within the last five years has been or is in the process of being denied,

terminated, or revoked by EPA (this does not apply to the routine reissuance of permits every five years).

 

In contrast, EPA's Fact Sheet states:  "This Part of the PGP describes situations where an operator is ineligible for

coverage under this permit because of coverage under another permit. These include discharges currently covered

under an NPDES permit; discharges covered by a permit within the past five years prior to the effective date of this

permit which established site-specific numeric water quality-based limitations; and discharges from activities where the

associated NPDES permit has been or is in the process of being denied, terminated, or revoked by EPA (although this

last provision does not apply to the routine reissuance of permits every five years)."

 

Comment: EPA's permit is inconsistent with its fact sheet and has omitted the second bolded category of discharges.

EPA should clarify this omission.  In addition, some states have already issued state permits for discharges that would

be required to obtain coverage under EPA's pesticides permit and the expiration dates of those existing state permits

extend beyond EPA's application deadline of April 9, 2011. EPA should not require coverage under its pesticides permit

for these previously state-authorized discharges until the expiration date of those state permits.  Otherwise, on-going

state regulated activities will need to obtain additional coverage under a federal permit as of April 9, 2011. This will

cause increased costs and regulatory burden that do not necessarily translate into additional environmental protection.
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Response 

EPA agrees with commenter about eligible discharges and has revised the fact sheet to reflect the two circumstances described in

your comment. Operators must obtain NPDES permits for discharges of biological pesticides, and chemical pesticides that leave a

residue to waters of the United States beginning October 31, 2011.  State-issued permits for these types of discharges will be

considered NPDES permits as of October 31, 2011. Non-NPDES permits are inconsistent with the Court’s decision requiring

NPDES permit coverage beginning October 31, 2011.  Also, to be clear, EPA-issued permits are only required in those areas where

a state or territory is not authorized to issue NPDES permits (as detailed in Appendix C of the final permit). 

 

Comment ID 326.1.001.005

Author Name: Schertz Scott

Organization: Schertz Aerial Service Inc

The description of the lack on inclusion of terrestrial application under this general permitting process is of equal

concern. As the United States EPA discovered in the Wabash Case (Case No. 5-CR-400029-JPG), vague label

language and guidance may not be well received by the Courts. 
 

Response 

Please refer to the PGP Comment Response Scope Essay. 

 

Comment ID 328.001.003

Author Name: Goes Jim

Organization: Walden University

Protect drinking water and sensitive watersheds - The draft permit fails to make special considerations for pesticide

applications directly into drinking water sources or into water bodies that feed drinking wells. When drinking water may

be impacted by pesticide discharges, there should be more stringent limitations on pesticide use. The same should go

for water bodies that serve as habitat for endangered or threatened species. 
 

Response 

See response to Comment ID 285.1.001.004. 

 

Comment ID 359.1.001.010
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Author Name: Ricci E.

Organization: Mass Audubon

Mass Audubon has been working with state agencies and mosquito districts in Massachusetts for more than two

decades to continually refine and improve the mosquito control program and policies. Mass Audubon supports an IPM

approach to mosquito control, focused on protecting public health and the environment. The program has made

progress toward greater emphasis on ecological management and restoration, including restoration of fish habitat,

along with public education regarding personal protections and reduction of mosquito breeding sources around the

home. Although such measures will never eliminate mosquito habitat and mosquitoes, but neither will pesticide

applications. Mass Audubon recommends that the final permit include provisions that will limit pesticide applications,

especially adulticiding, to situations where risk of human disease is high and these interventions are deemed necessary

(e.g. in accordance with state Department of Public Health's (DPH) mosquito-borne disease response plans). 
 

Response 

See response to Comment ID 182.1.001.003.

 

Comment ID 388.1.001.006

Author Name: Corra John

Organization: Wyoming Department of Environmental Quality (DEQ) and Wyoming Department of Agriculture (WDA)

Page 2. Section 1.1.2.3, Discharges Currently or Previously Covered by another Permit. 

 

Reference: You are not eligible for coverage under this permit if any of the follow circumstances apply. Subsection a.

The discharges are covered by another NPDES permit ….. 

 

Comment: This section appears to be in direct conflict with Page 1, Section 1.0, Coverage under this permit. "As such,

more than one operator may be responsible for compliance with this permit for any single discharge from the application

of pesticides." 
 

Response 

The commenter has misread the permit language. The reference on Page 1, Section 1.0, of the permit refers to the distinct

responsibilities of Applicators and Decision-makers, collectively known as Operators, for those instances when a single discharge is

operated by more than one entity.  In this instance, both Operators are covered under the PGP for the one discharge.

 

Comment ID 435.1.001.017
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Author Name: Neprash Randy

Organization: Minnesota Cities Stormwater Coalition (MCSC)

This section states: "You are not eligible for coverage under this permit if…..the discharges are covered by another

NPDES permit". This could be interpreted to mean that a city that is covered under an MS4 stormwater permit and has

a SWPPP that addresses pesticide application done by the city everywhere within its jurisdiction (including in lakes,

wetlands, and at waters' edge) does not require pesticide permit coverage under the general permit or an individual

permit. Is this interpretation correct? If not, please explain why it is not correct. Please rewrite this section of the permit

so that its meaning is clear. 
 

Response 

Discharges covered under the PGP are not considered stormwater discharges as these discharges result from the direct application

of pesticides to Waters of the United States.  Discharges covered under MS4 permits generally are those that result as runoff from

pesticide applications made to the land or to non-Waters of the United States.  A permitting authority does have the authority to

include both types of discharges under one permit; however, EPA has not done so for the PGP.  Please refer to the PGP Comment

Response Scope Essay. 

 

Comment ID 446.1.001.002

Author Name: Inabinet John

Organization: Environmental Resources,  South Carolina Public Service Authority (Santee Cooper)

EPA states that pesticide applications to discharges covered by another NPDES permit are not eligible under the PGP.

Santee Cooper requests clarification from EPA as to whether mosquito control and aquatic plant/algae control

operations to waters of company facilities which have separate NPDES permits will be eligible under the PGP, or will

the pesticide applications fall under the specific site NPDES permits.  
 

Response 

The PGP covers discharges from pesticide applications to waters of the United States.   If the waters are not waters of the United

States, NPDES coverage for those discharges is not necessary. See response to Comment ID 435.1.001.008 regarding industrial

effluent.

 

Comment ID 468.1.001.010

Author Name: Ettinger Albert

Organization: Environmental Law and Policy Center (ELPC) and Sierra Club
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The draft permit should better protect drinking water sources and water bodies that serve as habitat for endangered or

threatened species. Any significant discharge to such waters should require an individual permit. 
 

Response 

See response to Comment ID 285.1.001.004. 

 

Comment ID 479.1.001.007

Author Name: Doucette Elise

Organization: Minnesota Pollution Control Agency (MPCA)

Minnesota also has Restricted Outstanding Resource Value Waters, or ORVW - Restricted. These are equivalent to

EPA's Tier 2 waters and restrict discharges unless there is no prudent or feasible alternative. This category includes

more waters than the ORVW-Prohibited category statewide. It is a concern that EPA's Draft PGP does not address anti-

degradation in Tier 2 Waters. The MPCA strongly recommends this is addressed in the Final Permit and Fact Sheet. 
 

Response 

See response to Comment ID 435.1.001.016.

 

Comment ID 496.1.001.003

Author Name: Gottler Randy

Organization: Compliance and Regulatory Affairs Office, Water Services Department, City of Phoenix, Arizona (AZ)

3. Section 1.1.2.3 "Discharges currently or previously covered by another Permit" in Fact Sheet, states that "discharges

currently covered under another NPDES permit" are ineligible for cover under this permit. Will permitees be required to

modify their existing individual NPDES permits to satisfy specific criteria in the PGP? 
 

Response 

Operators must obtain NPDES permits for the discharges identified by the Sixth Circuit Court decision beginning October 31, 2011.

 Historically, EPA has not issued NPDES permits for these discharges.  As such, any existing EPA NPDES permits are for other

types of discharges.  Permittees may, if so desired, request that EPA combine their requirements for multiple discharges into one

permit; however, EPA believes discharges from the application of pesticides determined by the court as needing a permit are best

covered under this PGP with other types of discharges covered under separate NPDES permits.
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The determination of TMDLs and listing of impaired waters are outside the scope of this action; however, based on existing 303(d)

listing information, EPA agrees with commenter that waterbodies being impaired for mosquito control pesticides is uncommon.

Also, any listing for Bti would also preclude Operators from obtaining coverage under the PGP for discharges of Bti; although, EPA

expects biological pesticide listings would be rare.  At present, the Agency is unaware of any listings for Bti or other biological

pesticides.

 

Comment ID 499.1.001.001

Author Name: Patel Snehal

Organization: Environmental Regulatory Section,  Harris County Attorney's Office, Harris County,  Texas

Section 1.1.2.3.a. - Discharges Currently or Previously Covered by another Permit. This section states that if the

discharges are covered by another NPDES permit, an entity is not eligible for coverage under this general permit;

however, it is not sufficiently clear. Harris County holds a joint TPDES MS4 storm water permit with three other entities,

and pesticide application is specifically addressed in the permit and respective Storm Water Management Programs

(SWMPs). Based on the language in the proposed general permit, we assume that entities such as ours with applicator

activities by HCPHES as described above would not be required to seek separate coverage under NPDES or TPDES-

issued Pesticide General Permits; or that to avoid duplications, any discharges pertaining to pesticides if not already

covered could be added into the SWMPs for the MS4 permit if necessary. This position seems to be supported by

EPA's Frequently Answered Questions, No. 10 on EPA's Draft NPDES Pesticides General Permit, and the EPA's June

24,2010 Webcast's Q & A Session, at 38 minutes 45 seconds, when Mr. Jack Faulk with EPA Office of Water,

addressed that issue by stating the following:

 

[i]f I have a permit now that mayor may not include pesticides but there is run off that contains pesticides, will I need

another permit for those discharges? And the answer is no if that is a permit that includes those pesticides discharges

already than any specific pesticide requirements would already be included in that permit. So you wouldn't require a

second permit for that same discharge just because it has pesticides in it.

 

These statements, however, are not part of the official record and we ask EPA to clarify in the permit and supporting

documents that NPDES or subsequently, state-issued MS4 permits are not required separate coverage under the

proposed Pesticide General Permit; and that any application activities by the permitteescan be covered under those

MS4 permits, 
 

Response 

Please refer to the PGP Comment Response Scope Essay. 

 

Comment ID 513.1.001.009

Author Name: Harriott Nichelle
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Organization: Beyond Pesticides et al.

EPA Must Not Allow Pesticides to be Discharged into U.S. Waterways until Water Quality Standards Are Set

 

EPA has made no provision for the restriction of pesticide discharge to waterways that are sources of drinking water.

According to the U.S. Geological Survey (USGS), much of our nation's waterways are contaminated with pesticides and

other contaminants. The agency is aware of this as reflected in its factsheet. Accommodations and restrictions must be

made to limit the amount of pesticide discharge that enters waterways and watersheds that feed local drinking water

supplies.

 

Currently EPA has set water quality criteria for the protection of aquatic life and human health in surface water for

approximately 150 pollutants, of which a handful are pesticides [FN 7]. The fact remains that most pesticides do not

have water quality standards. Results from the USGS National Water-Quality Assessment Program (NAWQA) studies

show that pesticides are widespread in streams and ground water sampled within agricultural and urban areas of the

nation. Water-quality standards and guidelines have been established for only about half of the pesticides measured in

NAWQA water samples [FN 8]. The latest NAWQA report published in 2006 detected pesticides or their degradates in

one or more water samples from every stream sampled. One or more pesticides or degradates were detected in water

more than 90 percent of the time during the year in agricultural streams, urban streams, and mixed-land-use streams.

These pesticide compounds analyzed in water by NAWQA included many of the most heavily used herbicides and

insecticides, but they included only a fraction of all pesticides currently in use and few of their degradates [FN 9]. EPA

can only mandate that applicators meet the water quality standards for the handful of pesticides that have water quality

standards. Many pesticides that have standards are no longer used in the U.S. EPA must establish water quality

standards under the CWA for pesticides that do not currently have standards. EPA's current proposal allows permittees

to simply ‘monitor' pesticide discharge to waterways (as outlined in the proposed permit), without establishing a

compliance standard.

 

FIFRA product label requirements do not adequately take into account surface or drinking water quality and thus the

agency must do more to address how discharges of pesticides and their degradates would be regulated under the

NPDES permit if they do not have water quality standards set under the CWA.

 

According to NAWQA "Current standards and guidelines do not completely eliminate risks because: (1) values are not

established for many pesticides, (2) mixtures and breakdown products are not considered, (3) the effects of seasonal

exposure to high concentrations have not been evaluated, and (4) some types of potential effects, such as endocrine

disruption and unique responses of sensitive individuals, have not yet been assessed."[FN 10] Until these issues have

been addressed by the agency, EPA should not allow the discharge into U.S. waterways of pesticides without

established water quality standards. This is essential to protect surface and drinking waters from pesticide pollution. 

 

[FN 7] USEPA. National Recommended Water Quality Criteria. Available at

http://www.epa.gov/waterscience/criteria/wqctable/index.html 

 

[FN 8] U.S. Geological Survey. 1999. The Quality of Our Nation's Waters-Nutrients and Pesticides: U.S. Geological

Survey Circular 1225, 82 p. 

 

[FN 9] Gilliom et al. 2006. The Quality of Our Nation's Waters-Pesticides in the Nation's Streams and Ground Water,
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1992-2001: U.S. Geological Survey Circular 1291,172 p.

 

[FN 10] Ref 8 
 

Response 

See response to Comment ID 684.1.001.002.

 

Comment ID 552.001.004

Author Name: Medbery A.

Organization:  

Protect drinking water and sensitive watersheds - The draft permit fails to make special considerations for pesticide

applications directly into drinking water sources or into water bodies that feed drinking wells. When drinking water may

be impacted by pesticide discharges, there should be more stringent limitations on pesticide use . The same should go

for water bodies that serve as habitat for endangered or threatened species. 
 

Response 

EPA disagrees that special consideration for drinking water sources are not addressed in the PGP.  Refer to response to Comment

IDs 684.1.001.002 and 279.1.001.005.

 

Comment ID 558.001.001

Author Name: Morello P.

Organization:  

Drinking water & watersheds protection should be guaranteed! NO pesticides/toxins/chemicals discharges at all! 
 

Response 

See response to Comment ID 201.1.001.002.

 

Comment ID 618.1.001.008

Author Name: Bracht Gary
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Organization: North Dakota Department of Health (NDDH)

Also, states need the flexibility to allow coverage under the state general permit for discharges to impaired waters and

waters designated as Tier 3 for antidegradation purposes.  Requiring individual permits for these situations and other

use patterns is counterproductive (labor intensive) especially when states and EPA have limited staff and funding to

implement all the new NPDES permitted facilities.   
 

Response 

See response to Comment ID 315.1.001.021 regarding state-issued NPDES permits.

 

EPA disagrees with commenter that coverage under the general permit should also be provided for discharges to impaired waters.

EPA has limited those instances when discharges are not eligible for coverage under the PGP (i.e., when the waterbody is impaired

for the pesticide being implied or a degradate of that pesticide active ingredient).  EPA believes in these instances, individual permit

application is appropriate to assess whether such planned discharge will contribute to the existing impairment and whether

additional monitoring and reporting is appropriate for purposes of implementing the Total Maximum Daily Load (TMDL) program

for these impaired waters. 

 

Also, see response to Comment ID 182.001.003 for Tier 3 waters.

 

Comment ID 672.1.001.009

Author Name: Hanson Keith

Organization: Minnesota Chamber of Commerce

The Chamber supports Item 1.1.2.3 of the general permit which states that an entity with coverage under another

NPDES/SDS permit does not need to seek coverage under this permit. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 672.1.001.011

Author Name: Hanson Keith

Organization: Minnesota Chamber of Commerce

The Chamber recommends the EPA provide clarification on the following pesticide applications:
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- Chlorine and its residues are discharged from drinking water plants and wastewater plants to waters of the United

States. Are these discharges ineligible for coverage under this permit or under an individual pesticide permit because

they are covered under another NPDES permit?

 

- Biocides used in cooling water systems are discharged to waters of the U S. Are such discharges typically ineligible

for coverage under this permit or under an individual pesticide permit because they are covered under another NPDES

permit? 
 

Response 

Refer to response to Comment ID 435.1.001.008.

 

Comment ID 688.001.002

Author Name: Berry Robert

Organization: North Shore Mosquito Abatement District (NSMAD), Cook County, Illinois

It appears North Shore MAD will be exempt from coverage for larvicide treatment in catch basins. All sanitary sewerage

in the NSMAD has flow to the Metropolitan Water Reclamation District of Greater Chicago treatment facility - the largest

wastewater treatment plant in the world, the Stickney Water Reclamation Plant in Stickney, Illinois. Storm water in the

NSMAD flows to the Chicago Deep Tunnel. Both facilities operate under NPDES permits.Nevertheles , NSMAD will

have to seek permitting for land treatments and areas "near" rivers and streams as well as for adulticiding. 
 

Response 

Please refer to the PGP Comment Response Scope Essay. 

 

Comment ID 705.1.001.006

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Reference: You are not eligible for coverage under this permit if any of the follow circumstances apply. Subsection a.

The discharges are covered by another NPDES permit …..

 

Comment: This section appears to be in direct conflict with Page 1, Section 1.0, Coverage under this permit. "As such,

more than one operator may be responsible for compliance with this permit for any single discharge from the application

of pesticides." 
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Response 

See response to Comment ID 388.1.001.006.

 

Comment ID 706.1.001.006

Author Name: Moore Beth

Organization: Oregon Department of Environmental Quality (OR DEQ) and  Oregon Department of Agriculture (ODA)

In section 1.1.2.3., "Discharges Currently or Previously Covered by Another Permif', if a Transportation Department or

County or City is covered by an MS4 stormwater permit, does that permit cover the discharge for the purposes of the

pesticide general permit? 
 

Response 

Please refer to the PGP Comment Response Scope Essay. 

 

Comment ID 741.001.001

Author Name: Hunt Paul

Organization: Portland (Maine) Water District

We urge the EPA to make the Pesticide General Permit for Point Source Discharges to Waters of the United States as

strong and inclusive as possible, and to protect public health and the environment from adverse impacts caused by

pesticide applications to water bodies. Of particular concern in the draft general permit is the fact that it allows pesticide

applications directly into drinking water sources or into water bodies that feed drinking wells. Pesticide applications

should not be allowed directly into drinking water sources and when drinking water may be indirectly impacted by

pesticide discharges, there should be more stringent limitations on pesticide use. 
 

Response 

See response to Comment ID 684.1.001.002.

 

Comment ID 741.001.002

Author Name: Hunt Paul

Organization: Portland (Maine) Water District
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Protect drinking water and sensitive watersheds - The draft permit should prohibit pesticide applications directly into

drinking water sources or into water bodies that feed drinking wells. 
 

Response 

See response to Comment ID 684.1.001.002.

 

Comment ID 837.1.001.012

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

The draft PGP does not adequately provide for antidegradation review. 

 

The draft PGP must exclude from its coverage all pesticide discharges to Tier 2 waters.  Tier 2 waters are those with a

quality greater than what is necessary to support the CWA's fishable and swimmable requirements.  See Ohio Valley

Envtl. Coal. v. Horinko, 279 F. Supp. 2d 732, 740 (S.D. W. Va. 2003) ("Horinko"). No activity can degrade Tier 2 water

quality unless and until a State determines, after a public participation process governed by the State's antidegradation

policy, that "lower[ing] water quality is necessary to accommodate important economic or social development in the

area in which the waters are located."  40 C.F.R. § 131.12(a)(2). Even EPA, interpreting its own regulations, has stated

that the antidegradation analysis required for Tier 2 degradation is not possible under a general scheme; rather, states

must perform the analysis on a localized basis. See Horinko, 270 F. Supp. 2d at 759-63. [FN 4]. Moreover, a plain-text

reading of the regulation implies that a State must find that economic and social benefits are likely to occur near-i.e. in

proximity to-the water in question before that state allows degradation. See 40 C.F.R. § 131.12(a)(2); Horinko, 270 F.

Supp. 2d at 758-59. 

 

EPA has excluded discharges to Tier 3 waters, and, as discussed above, waters listed as impaired for specific

pesticides.  See 2010 Draft PGP, at 1-2. In discussing discharges to Tier 3 waters, EPA stated "that blanket coverage

under the PGP for discharges to Tier 3 waters is inconsistent with Tier 3 anti-degradation requirements."  Fact Sheet, at

2. Yet EPA provided no discussion of why discharges to Tier 2 waters without an antidegradation analysis would

comply with its antidegradation requirements.  This omission is arbitrary and in violation of the Clean Water Act,

especially because of EPA's previous interpretation of its antidegradation recommendations and in light of Horinko's

holding that EPA must at least give some rationale for deviating from the interpretation.  And, in any event, EPA's

omission runs contrary to the CWA's antidegradation policy.

 

The draft PGP does not address so-called Tier 2.5 waters either.  See Office of Water, U.S. Envtl. Prot. Agency, Water

Quality Standards Handbook 4-2 (2d ed. 1994) (discussing Tier 2.5 waters). This is of particular concern in Idaho, which

has no Tier 3 waters, but has designated some Tier 2.5, "Special Resource Waters." See Idaho Admin. Code § 58-01-

02-056. The discussion here applies equally to those waters, and EPA must exclude all so-called Tier 2.5 waters for this

general permit. 

 

EPA must require individual antidegradation review whenever a proposed discharge would lower water quality. As a
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matter of law, EPA cannot allow a cursory, statewide antidegradation review when such an analysis fails to incorporate

EPA's own minimum antidegradation requirements.

 

[FN 4] See also Final Reissuance of NPDES Storm Water Multi-Sector General Permit for Industrial Activities, 65 Fed.

Reg. 64,746, 64,794 (Oct. 30, 2000) (responding to a comment that "public participation would be impossible [under a

general permit] since the permit issuing authority would not know about the particular discharge to tier 2 waters before a

[Notice of Intent] was submitted")  
 

Response 

See response to Comment ID 182.001.003 and 435.1.001.016.

 

Comment ID 843.1.001.002

Author Name: Patel Snehal

Organization: Harris County, Texas

Section 1.1.2.3.a. - Discharges Currently or Previously Covered by another Permit. This section states that if the

discharges are covered by another NPDES permit, an entity is not eligible for coverage under this general permit;

however, it is not sufficiently clear.

 

Harris County holds a joint TPDES MS4 storm water permit with three other entities, and pesticide application is

specifically addressed in the permit and respective Storm Water Management Programs (SWMPs). Based on the

language in the proposed general permit, we assume that entities such as ours with applicator activities by HCPHES as

described above would not be required to seek separate coverage under NPDES or TPDES-issued Pesticide General

Permits; or that to avoid duplications, any discharges pertaining to pesticides if not already covered could be added into

the SWMPs for the MS4 permit if necessary. This position seems to be supported by EPA's Frequently Answered

Questions, No. 10 on EPA's Draft NPDES Pesticides General Permit, and the EPA's June 24,2010 Webcast's Q & A

Session, at 38 minutes 45 seconds, when Mr. Jack Faulk with EPA Office of Water, addressed that issue by stating the

following:

 

[i]f I have a permit now that mayor may not include pesticides but there is run off that contains pesticides, will I need

another permit for those discharges? And the answer is no if that is a permit that includes those pesticides discharges

already than any specific pesticide requirements would already be included in that permit. So you wouldn't require a

second permit for that same discharge just because it has pesticides in it.

 

These statements, however, are not part of the official record and we ask EPA to clarify in the permit and supporting

documents that NPDES or subsequently, state-issued MS4 permits are not required separate coverage under the

proposed Pesticide General Permit; and that any application activities by the permitteescan be covered under those

MS4 permits. 
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Response 

Please refer to the PGP Comment Response Scope Essay. 

 

1.1.2.1 - DISCHARGES TO IMPAIRED WATERS

Comment ID 264.1.001.004

Author Name: Lomberk Heather

Organization: Cumberland County (New Jersey) Mosquito Control Division

According to the NJDEP's 303d list, many of the waterways listed as impaired by a specific pesticide or degradate are

impaired by pesticides that have been banned for decades (DDT, DDD, DDE, dieldrin, heptachlor epoxide, hexachloro

benzene). Many of the mosquitocides in use today are not at all chemically related to these pesticides, nor do these

mosquitocides have their level of toxicity. As a result, modern mosquito control practices would not add to the

impairment of these waterways. In addition, many of these waterways are located in highly urbanized areas and are

subjected to unregulated applications of a variety of pesticides by residential and commercial property owners -

pesticides that, in many cases, are more toxic than those used in mosquito control. It would be unwise to limit the types

of pesticides available for use in these urban areas by public health agencies while allowing such unregulated

applications by untrained, noncertified residents and business owners.

 

Additionally, it would be costly, cumbersome, and impractical to require an individual permit for applications to impaired

waters; possibly causing smaller entities to abandon mosquito control in these areas. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 265.1.001.004

Author Name: Lomberk Heather

Organization: New Jersey Mosquito Control Association

According to the NJDEP's 303d list, many of the waterways listed as impaired by a specific pesticide or degradate are

impaired by pesticides that have been banned for decades (DDT, DDD, DDE, dieldrin, heptachlor epoxide, hexachloro

benzene). Many of the mosquitocides in use today are not at all chemically related to these pesticides, nor do these

mosquitocides have their level of toxicity. As a result, modern mosquito control practices would not add to the

impairment of these waterways. In addition, many of these waterways are located in highly urbanized areas and are

subjected to unregulated applications of a variety of pesticides by residential and commercial property owners -

pesticides that, in many cases, are more toxic than those used in mosquito control. It would be unwise to limit the types

PGP Responses to Comments Coverage Under This Permit

131910/31/2011 04:04 PM EDT



 

of pesticides available for use in these urban areas by public health agencies while allowing such unregulated

applications by untrained, noncertified residents and business owners.

 

Additionally, it would be costly, cumbersome, and impractical to require an individual permit for applications to impaired

waters; possibly causing smaller entities to abandon mosquito control in these areas. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 275.1.001.002

Author Name: Lopez Jaclyn

Organization: Center for Biological Diversity

The Center also recommends that the EPA prohibit the discharge of pesticides into any waterway listed as impaired.

The current draft of the permit specifies that "you are not eligible for coverage under this permit for any discharges from

a pesticide application to waters of the U.S. if the water is identified as impaired by that pesticide or its degradates."

However, many 303(d) listed waters impaired due to pesticides are designated as impaired for "pesticides"

generally.[FN 14] Therefore, even as drafted, it is unclear whether the use of any particular pesticide would be

prohibited in waterways listed as impaired due to pesticides. Therefore, at the very least, EPA should clarify this issue.

Moreover, for the purpose of this permit, we recommend that "impaired waters" be those waters listed pursuant to

303(d) that are not meeting applicable water quality standards, and recommend that the EPA expand the prohibition to

include impaired waters that are impaired for any reason.

 

An impaired waterbody is one that is already failing to meet its water quality standards. Section 303(d) directs States to

"identify those waters within its boundaries for which the effluent limitations…are not stringent enough to implement any

water quality standard applicable to such waters.[FN 15] A waterbody failing to meet any numeric criteria, narrative

criteria, waterbody use, or antidegradation requirements shall be identified, and states "shall" establish total maximum

daily loads ("TMDLs") for pollutants "at a level necessary to implement the applicable water quality standards.[FN 16]

Therefore, water quality standards provide a mechanism for States to regulate all sources of pollution that are

degrading water quality. The EPA reports that 45% of our nation's waters are already classified as endangered or

impaired.[FN 17] As such, a pesticides applicator should not be permitted to apply pesticides to water already

determined to be degradated, whether by the same pesticide or by other sources. Permitting the discharge of pesticides

into waters already struggling to come into compliance with the Clean Water Act would frustrate the purpose of both

303(d) and the NPDES permitting scheme. Therefore, we recommend that the general permit read "you are not eligible

for coverage under this permit for any discharges from a pesticide application to waters of the U.S. that are outstanding

national resource waters or identified by the state as 303(d) impaired waters for any reason." 

 

 

[FN 14]  U.S. Environmental Protection Agency, 2008, National summary of state information, Office of Water, Available

at http://iaspub.epa.gov/waters10/attains_nation_cy.control.
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[FN 15] 33 USC § 1313(d)(1)(a)

 

[FN 16] 16 33 USC §1313(d)(1)(c).

 

[FN 17] 17 U.S. EPA, 2004, National water quality inventory: report to Congress, EPA 841-R-08-001, United States

Environmental Protection Agency, Office of Water, Washington D.C. Available at http://www.epa.gov/305b/. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 290.1.001.005

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue 1: Whether EPA should exclude from coverage under the general permit all discharges to waters that are

impaired generally for "pesticides" rather than only excluding from coverage those discharges to waters that are

impaired for the specific pesticide being applied or its degradates.

 

Comment: The general permit should only exclude from coverage impaired waters when the pesticide to be applied is

the cause of the impairment. A general permit condition excluding from its coverage application of a pesticide which is

not the cause of the impairment would be irrational and arbitrary. The Agency should identify the source of the

impairment rather than use an overly broad category label to exclude coverage under the general permit. For instance,

household or agricultural use of permethrin resulting in impairment might preclude application of permethrin and other

pyrethroid formulations as mosquito adulticides in public health programs in these areas. This would restrict adult

mosquito treatment options by eliminating one of the two entire classes of available adulticides (pyrethroids and

organophosphates) from consideration. This would have the perverse effect of driving control toward the two

organophosphates currently available as adulticides. The use of these products in certain areas of the country would be

exceedingly problematic in terms of public acceptability and/or ESA compliance. This, in turn, could adversely effect

programmed resistance management rotations.

 

Recommendation: Waters impaired from "pesticides" must be identified to the specific product - not merely pesticide

class, e.g. "pyrethroid". If not, it will leave mosquito control districts applying pesticides at risk of noncompliance or

litigation from citizen suits if they use etofenprox to control adult mosquitoes in an area impaired by pyrethroids. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.
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Comment ID 290.1.001.006

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue 2: The remedial action suggested falls outside the capabilities of any mosquito control agency.

 

Comment: How is a mosquito control agency expected to gain "evidence" that shows the water is no longer impaired'?

 

Recommendation: This should fall within the purview of the state water resources agency and be stated as such in the

draft permit. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 319.2.001.006

Author Name: Guthrie, Sr. Douglas

Organization: Monmouth County Mosquito Extermination Commission (MCMEC)

Discharges of pesticides impaired for those pesticides or degradates of those pesticides. What about applications of

pesticides other than those causing the impairment?

 

According to the NJDEP's 303d list, many of the waterways listed as impaired by a specific pesticide or degradate are

impaired by pesticides that have been banned for decades (DDT, DDD, DDE, dieldrin, heptachlor epoxide, hexachloro

benzene). Several mosquitocides have been developed that are not related to these pesticides either chemically or in

mode of toxicity. Modern mosquito control would not add to the impairment. In addition, many of these waterways are

located in highly urbanized areas and subjected to unregulated applications of a variety of pesticides by residential and

commercial property owners. It would be unwise to limit the types of pesticides available to be used in urban areas by

public health agencies while allowing such unregulated applications. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 320-cp.001.003

Author Name: Rainey Tadhgh
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Organization: Associated Executives for Mosquito Control Work in New Jersey

Discharges of pesticides to U.S. waters impaired for those pesticides or degradates of those pesticides. What about

applications of pesticides other than those causing the impairment?

 

According to the NJDEP's 303d list, many of the waterways listed as impaired by a specific pesticide or degradate are

impaired by pesticides that have been banned for decades (DDT, DDD, DDE, dieldrin, heptachlor epoxide, hexachloro

benzene). Many of the mosquitocides in use today are not at all chemically related to these pesticides, nor do these

mosquitocides have their level of toxicity. As a result, modern mosquito control practices would not add to the

impairment of these waterways. In addition, many of these waterways are located in highly urbanized areas and are

subjected to unregulated applications of a variety of pesticides by residential and commercial property owners -

pesticides that, in many cases, are more toxic than those used in mosquito control. It would be unwise to limit the types

of pesticides available for use in these urban areas by public health agencies while allowing such unregulated

applications by untrained, non-certified residents and business owners.

 

Additionally, it would be costly, cumbersome, and impractical to require an individual permit for applications to impaired

waters; possibly causing smaller entities to abandon mosquito control in these areas. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 330.1.001.012

Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)

We support the decision to exclude from coverage only discharges to waters that are impaired for the specific pesticide

being applied or its degradates. Due to FIFRA regulations, it is not likely that any legal application of pesticides to water

would result in that water's impairment. Similarly, the legal application of any pesticide other than that causing

impairment would not increase the concentrations of the particular pesticide causing impairment. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 336.2.001.002

Author Name: Moore David
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Organization: Southwest Florida Water Management District (SWFWMD)

The USEPA should not exclude from coverage under the general permit all discharges to waters that are impaired

generally for pesticides. The decision to exclude from coverage only discharges to waters that are impaired for the

specific pesticide being applied or its degradates is sensible. This is especially applicable in regards to USEPA

approved herbicides used to conduct aquatic plant control activities which are labeled for direct application to water.

Additional testing is required by USEPA under the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) to insure

that these products will perform their intended function without unreasonable adverse effects to treated waters. For this

reason, it would be very unlikely that the application of pesticides labeled for application to waters would result in the

impairment of a receiving water. Likewise, the controlled, calibrated application of a pesticide labeled for aquatic use

would not increase the existing concentrations of other pesticide(s) present which are causing impairment. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 343.1.001.005

Author Name: Murray Charles

Organization: Fairfax County Water Authority

Keeping in mind that all aquatic pesticide applications affecting any significant single use application are limited in

scope through the use of the POMP, allowing some level of aquatic pesticide use within pesticide impaired waters

through the General Permit seems appropriate, rather than requiring an individual permit. If impairment for the aquatic

use pesticide to be applied has led to a Total Maximum Daily Load (TMDL) for that pesticide, then the POMP should

address compliance with the local TMOL. Permittees applying in a water-body with a pesticide TMOL but not already

submitting a Notice of Intent (NOI) under the General Permit should be triggered to submit an Nor and adapt their

POMP to address the TMOL. Since the State agency has the opportunity to develop management strategies particular

to addressing impairment in individual water-bodies, ample opportunity exists for State agencies to address any

cumulative impacts of multiple aquatic pesticide applications within individual water-bodies rather than narrow the

applicability of the aquatic use General Permit. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 356.1.001.003

Author Name: Unknown Unknown
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Organization: Lee County Mosquito Control District (LCMCD)

Page 31783, D. Key Permit Provisions for Which EPA Is Soliciting Comment; Activities Covered

 

EPA is also soliciting comments on whether it should exclude from coverage under the general permit all discharges to

waters that are impaired generally for "pesticides" rather than only excluding from coverage those discharges to waters

that are impaired for specific pesticide being applied or its degradates.

 

LCMCD Comment Impairment to waters is molecule dependent. Expanding the impairment to all molecules used as a

pesticide without provocation would be inappropriate. The mosquito control activities covered by this permit have a

tremendous impact on human and economic health and should not be further limited. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 361.1.001.011

Author Name: Brill Jan

Organization: Bayer CropScience

Issue 1: Whether EPA should exclude from coverage under the general permit all discharges to waters that are

impaired generally for "pesticides" rather than only excluding from coverage those discharges to waters that are

impaired for the specific pesticide being applied or its degradates.

 

Comment: The general permit should only exclude from coverage impaired waters when the pesticide to be applied is

the cause of the impairment. A general permit condition excluding from its coverage application of a pesticide which is

not the cause of the impairment would be irrational and arbitrary. The agency should identify the source of the

impairment rather than use an overly broad category label to exclude coverage under the general permit. This would

restrict adult mosquito treatment options by eliminating one of the two entire classes of adulticides from consideration.

For instance, household or agricultural use of permethrin resulting in impairment might preclude application of

permethrin and other pyrethroid formulations as mosquito adulticides in public health programs in these areas. This

would have the undesirable effect of forcing control efforts toward the two organophosphates currently available as

adulticides. The use of these products in certain areas of the country would be exceedingly problematic in terms of

public acceptability. This, in turn, could adversely effect programmed resistance management rotations.

 

Recommendation: Waters impaired from "pesticides" must be identified to the specific product - not merely pesticide

class, e.g. "pyrethroid". If not, it will leave mosquito control districts applying pesticides at risk of noncompliance or

litigation from citizen suits; for example, if they use etofenprox to control adult mosquitoes in an area impaired by

pyrethroids.

 

Issue 2: The remedial action suggested falls outside the capabilities of any mosquito control agency.
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Comment: How is a mosquito control agency expected to gain "evidence" that shows the water is no longer impaired?

 

Recommendation: This should fall within the purview of the state water resources agency and be stated as such in the

draft permit. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 365.1.001.030

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

The general permit should not exclude all discharges to waters that are impaired generally for "pesticides". Exclusion of

discharges of the pesticide for which the water body is impaired appears to be reasonable. In Montana, we have two

water bodies listed for pesticides. These pesticides are very old compounds which are cancelled and are most likely

capped by sediment. Excluding all pesticide applications from these water bodies would be contrary to ecological

conservation and preservation goals, and would likely conflict with state weed laws. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 367-cp.001.001

Author Name: Anonymous Anonymous

Organization:  

This comment pertains to Section 1.1.2.1 and Section 1.6 of draft Pesticide General Permit. A person seeking coverage

under Pesticide General Permit must: 1.) identify all waterbodies to be affected by pesticide application; 2.) determine if

the waterbody is impaired (i.e., has a TMDL for pesticide(s)); 3.) determine if the waterbody is an Outstanding National

Resource Waters; and 4.) determine by not yet defined means impact to endangered and threatened species and

designed critical habitat.

 

The draft Pesticide General Permit provides a web address (www.epa.gov/OWOW/tmdl/) to use to determine the TMDL

status of a waterbody. Another web address (www.epa.gov/npeds/. . .) is provided to determine if a waterbody is

designated as Outstanding National resources Waters for Antidegradation purposes.
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(1.) Regarding the first link to determine TMDL status, I have tried this web page and was not able to identify if a

specific stretch of stream was or was not impaired. Yes the web page shows a good overview of the entire State, but

after several clicks to identify a specific waterbody, the web page falls short. I challenge anybody to pretend they are

going to spray for weeds on the banks of a river near their office use the cited web address to identify that specific

portion of river's TMDL classification. The web page is not set up to easily provide that information. This reality check is

contrary to the EPA webinar on the Pesticide general Permit where the speakers portrayed it as a simple task. I have a

BS in Chemical Engineering and Masters in Engineering Management with almost 20 years experience in the

environmental field. On a daily basis I visit EPA web pages and read environmental regulations as part of my job.

 

I therefore deduce that if I have problems with the functionality of the web page, so too will others with less professional

experience with these kinds of things.

 

The EPA should therefore either improve the functionality of the cited TMDL web page or, change the permit

requirement for to be more realistic on what individuals filling out the permit will be required to research regarding

waterbody's TMDL classification.  
 

Response 

EPA’s Impaired Waters and TMDL website referenced from the PGP website ( www.epa.gov/npdes/pesticides) lists those waters

that are classified as impaired; if a waterbody is not specifically listed as impaired, then it is not classified as impaired and the

PGP’s conditions per Part 1.1.2.1 do not apply.  Data are available on this website for the entire country, not just those areas for

which the PGP applies.  Operators that have difficulty determining whether specific waters are impaired should contact their state

water permitting agencies (or EPA for states where EPA is the NPDES permitting authority) for further information on the locations

of impaired waters in their states.  Links to contacts for each state are available at www.epa.gov/npdes/pesticides.

 

Comment ID 378.1.001.014

Author Name: Dwinell Steven

Organization: Florida Department of Agriculture and Consumer Services

The Agency should exclude from coverage only those discharges to waters that are impaired for the specific pesticide

being applied or its degradates. Excluding from coverage all pesticides for waters impaired generally for "pesticides" is

not reasonable. The term "pesticides" includes a wide array of chemical and biological products, and using such a

broad term could result in the loss of ability for public health or wildlife agencies to perform necessary applications to

protect public health or wildlife habitat. For example, if a water body was classified impaired for exceedance of copper

water quality standards, and the Agency excluded from coverage under the permit the use of all pesticides, then a

wildlife agency would not be able to apply a non-copper herbicide to control invasive aquatic plants. The use of a non-

copper based herbicide would have no impact on exceedances of copper water quality standards, and, often, the use of

such herbicides results in avoidance of weed control methods that are harmful to wildlife, such as mechanical

harvesting. 
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Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 379.1.001.033

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

EPA proposes that discharges of aquatic pesticides to already impaired waters, a.k.a.  Section 303(d) waters, will not

be permitted under the general NPDES permit, but would then require individual NPDES permits, and that this would

then only apply to the specific aquatic pesticide products involved with any such water quality impairments.  We would

not want to see the need to possibly have to work under an individual NPDES permit be extended or expanded for

anything beyond the specific pesticide in question - e.g. if a water body might be designated as impaired due to

excessive amounts of malathion, an organophosphate pesticide possibly getting into waters from a variety of sources or

types of applications, the need for possibly having to work under an individual NPDES permit should then not be

extended to include the use of all organophosphate pesticides within the impaired water body, in that if a mosquito

control program then wanted to use naled (another organophosphate pesticide) over or nearby this water body for

control of adult mosquitoes, it could still proceed to do such under a general NPDES permit.  We concur with this focus

upon specific pesticide products, and for sure we would not want to see the scope of any recognized impairments

expanded to become just a categorical "pesticide impairment" in general (or words to similar effect).

 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 385.1.001.001

Author Name: Prather Ben

Organization: Cass County Vector Control, West Fargo,  North Dakota (ND)

Materials used in mosquito control are ubiquitously found in homes and agriculture-there are endless sources.

Secondly, the main agent in use for larval mosquito control is a bacterial product Bti (Bacillus thuringiensis subspecies

israelensis) that is very closely related on a molecular level to another bacteria used very commonly in genetically

modified crops, particularly corn, and as a "spray on" pesticide called Btk, Bacillus thuringiensis subspecies kurstaki.

The use of "degradates" here causes concern that if agricultural Btk is broken down to its protein and genetic

constituents in the environment then its residues might be indistinguishable from those of Bti. As often as it floods in the

Red River Valley, Btk modified corn degradates will always be present in all waters of the US. These byproducts could

ultimately be identified only as to the species level and could lead to mosquito control being blamed for discharging into

PGP Responses to Comments Coverage Under This Permit

132810/31/2011 04:04 PM EDT



 

impaired waters. Similarly, adult mosquito control products are commonly found in household insecticides as well as in

human consumed agricultural products. Coincidently, agricultural uses of these types of material are not regulated by

this permit but will end up in waters of the US. Any discharge into an impaired water would ultimately cause permit

holders to be investigated, in this case mosquito control operations, and undoubtedly would allow for legal challenges to

occur for all discharges even those that are not legally regulated by this permit. 
 

Response 

EPA recognizes that pesticides may be deposited in surface waters from various sources, some of which are not required to obtain

NPDES permit coverage.  Responsible Federal and state agencies are capable of considering these factors to the extent warranted

when developing NPDES permits, identifying impaired waters and sources of pollutants and pollution causing those impairments,

and assessing compliance with the terms of the permit.  Also, see response to comment ID 201.1.001.002.

 

Comment ID 398.1.001.002

Author Name: Williges Eric

Organization: Mosquito Control, Essex County Division of Environmental Services,  New Jersey (NJ)

The general permit should only exclude from coverage impaired waters when the pesticide to be applied is the cause of

the impairment. A general permit condition excluding from its coverage application of a pesticide which is not the cause

of the impairment would be irrational and arbitrary. The agency should identify the source of the impairment rather than

use an overly broad category label to exclude coverage under the general permit. This would restrict adult mosquito

treatment options by eliminating one of the two entire classes of adulticides from consideration. For instance, household

or agricultural use of permethrin resulting in impairment might preclude application of permethrin and other pyrethroid

formulations as mosquito adutlicides in public health programs in these areas. This would have the perverse effect of

driving control toward the two organophosphates currently available as adulticides. The use of these products in certain

areas of the country would be exceedingly problematic in terms of public acceptability. This, in turn, could adversely

effect programmed resistance management rotations.

 

In addition, according to the NJDEP's 303d list, many of the waterways listed as impaired by a specific pesticide or

degradate are impaired by pesticides that have been banned for decades (DDT, DDD, DDE, dieldrin, heptachlor

epoxide, hexachloro benzene). Many of the mosquitocides in use today are not at all chemically related to these

pesticides, nor do these mosquitocides have their level of toxicity. As a result, modern mosquito control practices would

not add to the impairment of these waterways. In addition, many of these waterways are located in highly urbanized

areas and are subjected to unregulated applications of a variety of pesticides by residential and commercial property

owners - pesticides that, in many cases, are more toxic than those used in mosquito control. It would be unwise to limit

the types of pesticides available for use in these urban areas by public health agencies while allowing such unregulated

applications by untrained, noncertified residents and business owners.

 

Recommendation: Waters impaired from "pesticides" must be identified to the specific product - not merely pesticide

class, e.g. "pyrethroid". If not, it will leave mosquito control districts applying pesticides at risk of noncompliance or

litigation from citizen suits if they use etofenprox to control adult mosquitoes in an area impaired by pyrethroids. 
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Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 398.1.001.003

Author Name: Williges Eric

Organization: Mosquito Control, Essex County Division of Environmental Services,  New Jersey (NJ)

The remedial action suggested falls outside the capabilities of any mosquito control agency.

 

Comment: How is a mosquito control agency expected to gain "evidence" that shows the water is no longer impaired?

 

Recommendation: This should fall within the purview of the state water resources agency and be stated as such in the

draft permit. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 417.001.014

Author Name: Stevenson William

Organization: Lycott Environmental, Inc.

If a lake has a TDML e.g. for an algae problem, will they be able to submit an NOI and get a PGP for an alum treatment

to remove some of the nutrients? 
 

Response 

The PGP excludes coverage for discharges to waters that are impaired for a substance which is the active ingredient in the pesticide

applied or a degradate of such an active ingredient.  Waters that are impaired for an algae problem, but are not listed as impaired for

a specific pesticide active ingredient (or degradate of an active ingredient) are eligible for coverage, subject to other PGP eligibility

requirements.

 

Comment ID 423.1.001.005
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Author Name: Hornby Jonathan

Organization: Lee County Mosquito Control District (LCMCD)

Page 31783, D. Key Permit Provisions for Which EPA Is Soliciting Comment; Activities Covered

 

EPA is also soliciting comments on whether it should exclude from coverage under the general permit all discharges to

waters that are impaired generally for "pesticides" rather than only excluding from coverage those discharges to waters

that are impaired for specific pesticide being applied or its degradates.

 

LCMCD Comment Impairment to waters is molecule dependent. Expanding the impairment to all molecules used as a

pesticide without provocation would be inappropriate. The mosquito control activities covered by this permit have a

tremendous impact on human and economic health and should not be further limited. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.
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Comment ID 435.1.001.010

Author Name: Neprash Randy

Organization: Minnesota Cities Stormwater Coalition (MCSC)

Please address the relationship between discharges under this general permit and the Waste Load Allocation of an

approved and established TMDL where the WLA includes pesticide discharges and/or loading. Please include biota

TMDLs where pesticides (a wide range or specific) are listed as a stressor. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 435.1.001.013

Author Name: Neprash Randy

Organization: Minnesota Cities Stormwater Coalition (MCSC)

Please address waters that are impaired for biota where pesticides (specific or a wide range) are identified as a

stressor. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 435.1.001.014

Author Name: Neprash Randy

Organization: Minnesota Cities Stormwater Coalition (MCSC)

This section calls for the permittee to determine whether the discharge from a pesticide application will reach an

impaired water. In most cases, it will be impossible for a permittee to make such a determination. In Minnesota, the

permitting authority has made maps available, through the Web, that show the locations of impaired waters. In how

many states are such maps available to the public? Even these impaired waters maps do not show the drainage area

for each of the impaired waters. There are no accessible reference maps showing the drainage areas for impaired

waters. Without such maps, a permittee cannot determine whether the discharge from an application will reach an

impaired water. Please provide, in a manner accessible to all permittees, maps showing the drainage areas for every

impaired water. If such maps cannot be provided for all permittees, please provide an alternative method for permittees

to determine whether the discharge from a pesticide application will reach an impaired water. 
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Response 

See response to Comment ID 367-cp.001.001.  Also, waters that are not specifically listed as impaired are eligible for permit

coverage; drainage areas either do not require permit coverage (if these areas are not waters of the United States) or are eligible for

coverage under the permit since those drainage waters are not specifically listed as impaired.

 

Comment ID 435.1.001.015

Author Name: Neprash Randy

Organization: Minnesota Cities Stormwater Coalition (MCSC)

Please clarify whether this section applies to all pesticide applications within the drainage area of a water impaired for

the specific pesticide or only applications that are in water and/or at the water's edge. 
 

Response 

The PGP applies to point source discharges of pollutants to waters of the United States.  Pesticide applications that result in non-

point source discharges (e.g., from stormwater runoff) are not covered under the PGP.  Agricultural stormwater runoff and irrigation

return flows are still exempt under the Clean Water Act from requiring NPDES permit coverage.  Also, see response to Comment

ID 435.1.001.014.

 

Comment ID 460.1.001.013

Author Name: Claff Roger

Organization: American Petroleum Institute (API)

Discharge of Pesticides to Waters Impaired for Pesticides 

 

It is imperative the PGP requirements do not preclude our responsibilities to maintain assets and protect the

environment (e.g. inspection and repair of pipelines) and to assure the secure and safe delivery of fuels to commercial

and government entities or to the populace. 
 

Response 

If a pesticide application is required for a portion of a pipeline running through an impaired water and a discharge will result to that

impaired water, the PGP’s terms for impaired waters will apply.  If an active ingredient or degradate of an active ingredient in the

pesticide to be applied is the cause of impairment to that water, the Operator will need to either use an alternate method of pest
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management or seek individual permit coverage for the activity.  EPA did not receive any comments specifically identifying

situations when an impairment would jeopardize protection of assets and/or the environment.  EPA expects that through a

combination of advanced planning by pesticide applicators and decision-makers and evaluation of alternative pesticides and pest

management options, pesticide applications can be made without unreasonable delay, be it under the PGP or an individual permit.

 

Comment ID 476.1.001.003

Author Name: Mazzacano Celeste

Organization: The Xerces Society for Invertebrate Conservation

This section states that a permit cannot be issued for discharges to waters of the United States that are listed as

impaired "by that pesticide or its degradates". Many § 303(d) listed waters impaired by pesticides are designated as

impaired for "pesticides" in general [FN 4], and it is not stated whether a generic listing would prohibit further pesticide

discharge into pesticide-impaired waters. This requirement should be written so that if a water body is listed as impaired

for pesticides, a permit cannot be issued for additional discharges.

 

Increasing pesticide loads in water bodies that are already impaired from chemical contaminants can severely disrupt

aquatic food webs as well as negatively impacting upland terrestrial organisms. Pesticide runoff and residues in

freshwater habitats are extremely toxic to a wide range of aquatic organisms, including non-target aquatic invertebrates,

such as the sensitive "EPT" (mayflies, caddisflies, and stoneflies) that serve as indicator groups for healthy aquatic

systems. These organisms also provide a critical food resource for fish and amphibians, as well as for upland terrestrial

organisms. Emergence of adult aquatic insects from streams can provide up to 25- 100% of the energy or carbon

resources for riparian consumers such as birds, bats, and lizards [FN 5]. Consequently, declines in aquatic invertebrate

populations due to the cumulative impacts of multiple pesticides have serious implications for the energy budget of the

entire upland ecosystem.

 

Aquatic macroinvertebrates that develop in pesticide-impaired waters can transport their accumulated contaminant load

to the upland predators that consume the winged adult forms. A study in South Carolina of a contaminated stream

system found PCBs in riparian predators, such as spiders and herptiles, at levels higher than those that would trigger a

human health advisory for consumption of fish tissue [FN 6]. This study highlights the importance of aquatic insects with

winged adult forms as "biotransporters" of contaminants beyond the stream corridor. Clearly, preventing additional

pesticide burdens in streams that are already impaired by pesticides provides the best protection for aquatic, riparian,

and upland wildlife communities. 

 

[FN 4] U. S. Environmental Protection Agency. 2008. National summary of state information, Office of Water. Available

at http://iaspub.epa.gov/waterslO/attains nation cy.control

 

[FN 5] Baxter, C. Y., K. D. Fausch, and W. C. Saunders. 2005. Tangled webs: reciprocal flows of invertebrate prey link

streams and riparian zones. Freshwater Biology 50: 201-220.

 

[FN 6] Walters, D. M., K. M. Fritz, and R. R. Otter. 2008. The dark side of subsidies: adult stream insects transport

organic contaminants to riparian predators. Ecological Applications 18(8): 1835-1841. 
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Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 479.1.001.005

Author Name: Doucette Elise

Organization: Minnesota Pollution Control Agency (MPCA)

The MPCA agrees with this Draft PGP's coverage of pesticide application to an impairment if that water is not impaired

for that particular pesticide or its degradates. This addresses the impairment while allowing pest control activities that

will not adversely impact water quality. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 483.1.001.010

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

4	CLA requests that the draft PGP be modified to define "impaired waters" as waters for which a TMDL addressing the

specific pesticide has been approved and to incorporate by reference applicable requirements contained in the

wasteload allocations of those approved TMDLs rather than requiring individual permits for discharges to impaired

waters;  
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 483.1.001.035

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

Limitations on Coverage (Section 1.1.2) - Use of 303(d) Lists is Inappropriate: CLA notes the draft PGP excludes from
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coverage "…discharges from a pesticide application to waters of the U.S. if the water is identified as impaired by that

pesticide or its degradates."[FN 21] For purposes of the PGP, impairment is defined as the listing of a water body under

Section 303(d) of the CWA (33 U.S.C. § 1313(d)).[FN 22] Targeted in this fashion, the exclusion is imprecise,

overbroad, and will preclude use of the PGP (and require use of time-and resource-intensive individual permits) for

applications to water bodies that are not impaired by that pesticide.

 

Section 303(d) listings are not definitive, science-based determinations that a water body fails to achieve water quality

standards. According to the Agency's own regulations, states are required to base these listings on "…all existing and

readily available water quality data and information… ."[FN 23] Earlier EPA guidance interpreted this mandate broadly,

including the following as "information" as appropriate grounds on which to identify a water body as impaired: "4.

Waterbodies where ambient data indicate potential or actual exceedances of water quality criteria due to toxic pollutants

from an industry classified as a primary industry in Appendix A of 40 CFR Part 122; and 5. Waterbodies for which

effluent toxicity test results indicate possible or actual exceedances of State, Territorial, or authorized Tribal water

quality standards, including narrative ‘free from' water quality criteria or EPA water quality criteria where State,

Territorial, or authorized Tribal criteria are not available."[FN 24]

 

Data indicating (not even demonstrating) a "potential" exceedance of water quality standards may have been sufficient

for EPA's purposes when developing Section 303(d) lists, [FN 25] but such loose standards are not a sound basis for

making the PGP unavailable to a potentially large number of permittees.

 

The current integrated listing methodology for Sections 303(d), 305(b) and 314 was most recently described in detail in

EPA's Guidance for 2006 Assessment, Listing and Reporting Requirements Pursuant to Sections 303(d), 305(b) and

314 of the Clean Water Act (July 29, 2005) ("2006 Guidance"). While that methodology has evolved significantly from its

roots in the late 1990s, it continues to reflect the irreconcilable tension between the statute's insistence that states

assess all waters within their boundaries and the paucity of water quality data available to credibly perform that

function.[FN 26] As a result, the 2006 Guidance recommends collection and consideration of a wide array of qualitative

data, including observed conditions, information from advocacy organizations, and citizen complaints.[FN 27] Indeed,

reflecting the scarcity of hard data the 2006 Guidance expressly authorizes and strongly endorses the use of

information other than site-specific ambient monitoring data, including even probability-based assessments and

statistical extrapolations from empirical data.[FN 28]

 

Thus, even today, the methodology under which Section 303(d) lists are developed represents a compromise between

the requirement to assess, and the absence of empirical data sufficient to scientifically assess all of the nation's waters.

This compromise may be satisfactory in the context of fulfilling the statutory obligation to provide screening-level lists,

but it falls far short, however, of a prescription for uniformly accurate and sustainable characterizations of the status of

individual water bodies.

 

EPA acknowledges that 303(d) lists do not constitute "a final determination of impairments,"[FN 29] but states that they

are the "best available information for operators to use when deciding" whether their discharges occur in waters already

impaired by the specific pesticide or its degradates. CLA respectfully disagrees with this conclusion, and with the

implicit conclusion that 303(d) listings are a supportable source of such information or a basis for disqualification for

authorization under the proposed PGP.

 

Because Section 303(d) lists are systemically over-or under-inclusive, and because they may be approved on the basis
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of slight information, on probability-based assessments or on statistical extrapolations from empirical data, they simply

are not a rational or supportable choice as the point of reference by which to identify waters that are, in fact, impaired.

This is particularly true under the draft PGP, where the consequence of listing is the Draconian result of being required

to suffer the delays, added costs and uncertainties about timing associated with obtaining an individual permit. The

degree of uncertainty in listing decisions is not a responsible basis on which to visit such a consequence on the

regulated community.

 

Completed TMDLs, with their more rigorous data and analytical requirements, provide a satisfactory alternative. To the

extent any special treatment is required (exclusion from coverage or coverage by a PGP with expanded terms, as

described below), the need for that treatment should be supported by a TMDL that establishes a wasteload allocation or

a load allocation for the pesticide in question or its degradates.

 

Limitations on Coverage (Section 1.1.2) - Comparisons to Vessel General Permit: Regardless of how the draft PGP

identifies discharges to impaired waters, the consequence of making the PGP unavailable to those dischargers is

unnecessary and inconsistent with EPA's recent and sound past practice. In Section 2.3.2 of the Vessel General Permit

("VGP"), a general permit of nationwide applicability, the Agency accommodates discharges to impaired waters by

providing for the augmentation of the terms in the general permit as necessary to account for the 303(d) listing or any

TMDL that contains a wasteload allocation for relevant pollutants.[FN 30] CLA believes that the approach taken in the

VGP is appropriate here and better suited to the needs and conditions of this industry than pressing all such

dischargers into individual permits.

 

The superstructure for this approach is already present in the draft PGP. For example, Section 1.2.3 of the draft PGP

suggests that EPA will have the flexibility to respond to an NOI with additional water quality-based effluent limitations

necessary to protect specific receiving waters. This authority meshes well with a system that selectively enhances the

terms of a general permit as needed to protect local waters.

 

Similarly, it is no impediment that the draft PGP includes a class of non-NOI permittees. The VGP also authorizes some

dischargers without the need of an NOI. Moreover, the task of identifying impaired water bodies for which additional

terms are necessary is far easier here than in the vessel context because it is only the individual pesticides and their

degradates that trigger special treatment under the draft PGP. Contrasted with the long list of pollutants from vessels

that might impact waters already impaired by those pollutants, identification and notice of potential areas of impairment

here presents a far more limited and manageable task for the Agency.

 

Finally, while the class of permit holders is large under the draft PGP, it also is large under the VGP. There, EPA relies

upon postings and individual notifications of additional terms drawn from TMDL-based wasteload allocations and 303(d)

listings. Given the similarity between the regulated communities, it would appear that the approach of enriching the

general PGP as necessary to meet waterbody-specific obligations would work as well here as it has in the vessel

context. This is especially true if EPA agrees with CLA's comment above and substitutes completed TMDLs for 303(d)

lists as the point of reference for identifying impaired waters. Under that scenario, precise terms of the TMDL's

wasteload allocation can be imported directly into the PGP as a matter of law, [FN 31] without the need for time-

consuming interpretation by the Agency.

 

Beyond simply being feasible and reasonable, employing the VGP model of enriching the PGP where necessary to

achieve local water quality standards is preferable from the practical perspective. If every proposed application to
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impaired waters is forced to occur under an individual permit, EPA and, ultimately, the states that adopt EPA's PGP

framework will face a significant increase in the permitting proceedings they must support. Moreover, igniting individual

permitting in each such case may make it effectively impossible for some critical applications to occur in a timely

fashion. EPA itself lauds the general-permit approach as one that provides permit authorizations more rapidly and

efficiently than can be accomplished through individual permitting. The converse also is true, and delays will occur if

pesticide discharges to impaired waters are relegated to individual permitting. And, of course, individual permitting

makes no allowance for the kinds of emergency applications that the general permit is able to accommodate.

 

For these reasons, CLA respectfully requests that the draft PGP be modified to enable EPA to enhance the basic

general permit with additional terms required to address local water quality impairments by the pesticide in question or

its degradates rather than requiring individual permits of discharges to impaired waters. Coupled with the use of

approved TMDLs as the point of reference for water impairment, this approach enables EPA to embrace sound science

while fully protecting the water quality of vulnerable receiving waters.

 

[FN 21] Draft Permit at Section 1.1.2.1.

 

[FN 22] Id.

 

[FN 23] 40 C.F.R. § 130.7(b)(5).

 

[FN 24] Draft Guidance for Water Quality-based Decisions: The TMDL Process (Second Edition), EPA-841-D-99-001,

August 1999, Chapter 2, Section 2.3b, Table 2-1 (emphasis added).

 

[FN 25] See Guidance for 2006 Assessment, Listing and Reporting Requirements Pursuant to Sections 303(d), 305(b)

and 314 of the Clean Water Act (July 29, 2005), Chapter 4, Section C, at 30.

 

[FN 26] "Such evaluation protocols should strike a balance between: (1) employing only the very highest quality data,

and (2) employing as much useful information about the condition of as many segments as possible. That is, these

protocols should reflect both legitimate concerns about basing decisions on the best possible information and the fact

that there is relatively little or no segment-specific monitoring data or other forms of assessment-relevant information

available for the majority of the nation's waters." 2006 Guidance, at 32 (emphasis added).

 

[FN 27] 2006 Guidance at 30-31.

 

[FN 28] 2006 Guidance, Chapter 4, Sections E, F and D. Further evidence that 303(d) lists reflect inexact, screening-

level judgments is provided by EPA's authorization of states to chose either "meeting WQS" or "not meeting WQS" as

the null hypothesis (rebuttable presumption) as a general rule for all waters. Regardless of which choice is made, the

resulting list will reflect an inherent bias, and will be over-or under-inclusive --that is, inaccurate --in its identification of

impaired waters. 2006 Guidance at 40-41.

 

[FN 29] Draft Fact Sheet at 16.

 

[FN 30] Vessel General Permit at Section 2.3.2.
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[FN 31] 33 U.S.C. §1313(d) and (e).  
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.  Also, EPA disagrees with commenter that use of the 303(d) lists is

inappropriate because this approach is imprecise, overbroad, and will preclude use of the PGP for applications to waterbodies that

are not impaired by that pesticide.  As required under the CWA, the impaired waters on this list do not meet water quality standards

that states, territories, and authorized tribes have set for them.  EPA acknowledges that listings are based on available information

and some listings may be based on more robust data than others, however, inclusion on the list does signify that a determination has

been made that a specific water body may require additional point source and non-point source controls to ensure standards are not

exceeded in the future.  EPA believes requiring discharges of pesticides to those impaired waters that are listed for those specific

pesticide active ingredients or degradates of that pesticide require closer scrutiny by EPA to ensure such discharges do not

contribute to that impairment.  Providing individual permit coverage to discharges to impaired waters requires that EPA consider

other discharges to such waterbody and establish permit requirements for each of those dischargers such that permitted discharges

do not contribute to the existing impairment.  In contrast to the scope of potential permittees under the Vessels General Permit, in

the area where the PGP applies, few waters are currently listed as impaired for registered pesticides.  Therefore, EPA has

determined that individual permitting is a reasonable approach for these situations.  Of note, NPDES-authorized states issuing their

own pesticide general permits may use other approaches.

 

Comment ID 499.1.001.003

Author Name: Patel Snehal

Organization: Environmental Regulatory Section,  Harris County Attorney's Office, Harris County,  Texas

Part 1.1.2.1 - Discharges to Water Quality Impaired Waters, We support the notion of ineligibility for coverage under this

permit for any discharges from a pesticide application to the waters of the U.S. if the water is identified as impaired by

that pesticide or its degradates. However, we urge the EPA to ensure that these restrictions apply only to the specific

pesticide causing the impairment, and not the class of the pesticide. Ineligibility for coverage under the permit for

discharges based upon an entire class of a specific pesticide causing the impairment can unduly limit the use of

insecticide resistance management, one of the key components of IPM/IMM. Efforts to eradicate insecticide resistant

mosquitoes infected with a vector borne disease (WNV/SLE) routinely require the combined use of insecticides from

different insecticide classes. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 500.1.001.026

Author Name: Coppock W.
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Organization: Agricultural Retailers Association (ARA)

ARA supports EPA's decision to make PGP coverage available for certain discharges to impaired waters. In many

cases, a pesticide is used to improve water quality, or water may be impaired by a pesticide no longer registered by

EPA. When waters are impaired for other pollutants other than the pesticide being permitted or waters are impaired for

some other parameter, than limiting the available coverage under this permit would give no additional environmental

benefit. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 503.1.001.005

Author Name: Dulla Chuck

Organization: Vector Borne Disease Prevention,  Marion County (Indianapolis) Health Department (MCHD) Mosquito Control

6. EPA is also soliciting comments on whether it should exclude from coverage under the general permit all discharges

to waters that are impaired generally for "pesticides " rather than only excluding from coverage those discharges to

waters that are impaired for the specific pesticide being applied or its degradates.

 

-It is MC's opinion that any waters that have previously been impaired should be excluded from coverage in this POP.

The EPA or each state should, however, be required to list and/or notify mosquito control entities of any such waters.

 

7. EPA would like input on whether it is appropriate to exclude these discharges from coverage under the general

permit or if there are conditions that could be added to the general permit that could adequately address these

situations.

 

-See response to Comment #6. 
 

Response 

See response to Comment ID 367-cp.001.001 and PGP Comment Response Impaired Waters Essay.

 

Comment ID 506.1.001.004

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

TDA supports only excluding from coverage by this general permit those discharges to waters that are impaired for a
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specific pesticide being applied or its degradates under the use patterns, and not those waters that are included for

"pesticides" in general (eg . waters impaired by legacy pesticides). 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 506.1.001.019

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

- Should EPA exclude from coverage under the general permit all discharges to waters that are impaired generally for

"pesticides" rather than only excluding from coverage those discharges to waters that are impaired for the specific

pesticide being applied or its degradates? 

 

As previously mentioned, only the specific pesticide and its degradates should be excluded from coverage by this

general permit. Waters that are impaired for "pesticides" could contain the legacy pesticides and/or their degradates

which are no longer applied. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 512.1.001.006

Author Name: Schneider Justin

Organization: Indiana Farm Bureau, Inc.

EPA requested comment about whether it should exclude from coverage under the PGP all applications of pesticide to

waters that are impaired generally for pesticides, rather than only excluding from coverage those pesticides for which

the water is specifically impaired. Our members believe that it is overly broad to exclude coverage for all pesticide uses

under the general permit. To restrict the coverage in this regard would be akin to saying that all industrial discharges

are precluded from a water because of an impairment caused by one pollutant which is not present in the other

discharges. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.
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Comment ID 518.1.001.001

Author Name: Szyska Michael

Organization: Northwest Mosquito Abatement District (NWMAD)

PGP 1.1.2.1 Discharges to water quality impaired waters

 

ISSUE 1: Should the EPA exclude from coverage under the general permit all discharges to waters that are

impaired generally for "pesticides" rather than only excluding from coverage those discharges to waters that are

impaired for the specific pesticide being applied or its degradates.

 

COMMENT: The general permit should only preclude pesticides that are specifically responsible for the impairment of a

U.S. body of water. If the general permit excludes classes of pesticides (e.g. pyrethroids) discharged to impaired waters

this would severely limit insecticide availability for MAD's. This is especially important for mosquito control larvicides and

adulticides that per label usage already have minimal impact on humans and the environment compared to other

contributors (e.g. agricultural and general public pesticide usage). Additionally, the Public Health impact of limiting the

relatively few pesticide tools currently available to MAD's would have serious consequences.

 

RECOMMENDATION: EPA should only exclude coverage of "specific" pesticide discharges responsible for impairing

waters. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 518.1.001.002

Author Name: Szyska Michael

Organization: Northwest Mosquito Abatement District (NWMAD)

ISSUE 2: How do MAD's determine if an impaired body of water is no longer impaired? What is the frequency of

inspection by water agencies in the state of Illinois that determine if a body of water is still impaired for a specific

pesticide? Given the EPA-approved labeled rates of mosquito control adulticides and larvicides what really is the

likelihood that US bodies of water will be impaired by these pesticides?

 

COMMENT: MAD's have no way of assessing if a body of water is no longer impaired by a given pesticide. It also

appears in Illinois such impaired waters may be infrequently re-assessed of their impairment. Given that mosquito

control activities according to the EPA are expected to have minimal impact on human health and the environment it

would also be logical that impaired waters that the EPA has no Total Maximum Daily Loads (TMDL) established or
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approved should not be a concern unless reassessed otherwise or TMDL's establish that EPA labeled mosquito control

pesticide rates are a concern.

 

Would application of biological mosquito control pesticides (e.g. Bacillus thringiensis israelensis (Bti)), likely naturally

present in the soils of/and in impaired waters applied at EPA-approved mosquito control label rates and frequencies

also be excluded under coverage? Does the EPA have TMDL's for naturally occurring Bti?

 

RECOMMENDATION: State water resource agencies or the EPA should provide TMDL's and timely periodic

reassessments of ALL impaired bodies of water for specific pesticides of concern. Given the short half-life of larvicides

and adulticides and their degredates utilized by MAD's in Illinois and the Public Health importance of mosquito control

activities the EPA should re-evaluate the likelihood that most mosquito control pesticides used at current EPA approved

rates and frequencies would impair or contribute to impairment of a US body of water. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay and response to Comment ID 483.1.001.035. 

 

The determination of TMDLs and listing of impaired waters are outside the scope of this action; however, based on existing 303(d)

listing information, EPA agrees with commenter that waterbodies being impaired for mosquito control pesticides is uncommon.

Also, any listing for Bti would also preclude Operators from obtaining coverage under the PGP for discharges of Bti; although, EPA

expects biological pesticide listings would be rare.  At present, the Agency is unaware of any listings for Bti or other biological

pesticides.

 

Comment ID 608.1.001.035

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

Without further information from EPA to fully evaluate the potential effects of this decision, the Department recommends

that only discharges to waters that are impaired for the specific pesticide being applied or its degradates be excluded

from coverage under the PGP. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 614.1.001.008

Author Name: Mann Joseph
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Organization: National Environmental Law Center (NELC)

Comment 4: EPA should exclude from coverage under the general permit all discharges to waters that are impaired

generally for "pesticides," are impaired for substances known to exacerbate the harmful effects of pesticides, and/or are

impaired by any constituent of the pesticide being discharged.

 

As written, the draft permit excludes from coverage only "those discharges to waters that are impaired for the specific

pesticide being applied or its degradates." 75 Fed. Reg. at 31,783 (emphasis added); see also Draft Permit at 1-2, §

1.1.2.1.  This formulation is inadequate in several respects.

 

First, as EPA notes, "several states have listed waters as impaired for ‘pesticides' but have not identified the specific

pesticide for which the waterbody is impaired."  Fact Sheet at 16. In fact, this is true in California, the nation's most

populous state, where the NPDES-delegated permitting agency indicated in its March 29, 2005 objection to EPA's

since-invalidated exemption that 27% of its waters are impaired for "pesticide-related" constituents. See

http://www.swrcb.ca.gov/water_issues/programs/npdes/docs/aquatic/ comments.pdf. Although EPA suggests that "as

these impaired waters are further assessed, specific pesticides or classes of pesticides will be identified as the cause of

the impairment - at which point dischargers will no longer be eligible to obtain permit coverage under the PGP for

discharges of those named pesticides or their degradates," Fact Sheet at 16, basic precautionary principles dictate that,

in the face of uncertainty as to the particular pesticide(s) causing the impairment, EPA should disallow coverage. [FN 5]

This approach is especially appropriate in light of the fact that pesticide discharges can have additive or synergistic

toxicological effects with other pesticides, a factor which FIFRA's risk assessment fails to take into account.  See FWS

Atrazine Letter, pp. 2-3; see also NMFS, ESA Section 7 Consultation Biological Opinion re: Effects of Herbicide

Treatment of Noxious Weeds on Lands Administered by the Salmon-Challis National Forest (Sept. 16, 2002), pp. 34-

35, available at https://pcts.nmfs.noaa.gov/pls/pcts-

pub/sxn7.pcts_upload.download?p_file=F19611/200200390_2002_herbicide_09-16-2002.pdf (detailing how FIFRA's

risk assessment inadequately addresses sublethal and ecosystem-wide effects).

 

Second, given this risk of additive or synergistic effects, EPA should disallow coverage under the general permit for

discharges into waters that are listed as impaired for any parameters known to exacerbate any deleterious effect on

non-target organisms of the specific pesticide being discharged.  This should include impairment for any pollutant

parameters (such as mercury) that may increase an organism's susceptibility to pesticide toxicants, and well as any

water quality conditions (such as low dissolved oxygen) that may do so.

 

Third, EPA's reference only to a "specific pesticide" or "its degradates" may lead to arguments that the exemption from

coverage under the general permit does not include the specific constituents (including inactive ingredients, as well as

any compounds that do not result from "degradation" after use) of certain pesticide products.  To close this potential

loophole, EPA should use the term "constituents" instead.

 

[FN 5] For similar reasons, EPA should disallow coverage under the general permit whenever it is possible that the

receiving water may be impaired for any constituent of the pesticide. For instance, many states list water bodies as

being impaired for "metals" generically, without specifying the metal.  To use EPA's "copper sulfate" example, the

discharge of which into "a waterbody impaired for either copper or sulfates would not be eligible for coverage under this

permit," Fact Sheet at 15-16, Commentors submit that coverage under the permit should likewise be disallowed for a

discharge into a water body impaired for "metals," absent a more specific showing that different metals are causing the

PGP Responses to Comments Coverage Under This Permit

134410/31/2011 04:04 PM EDT



 

impairment.

 

 
 

Response 

EPA disagrees with commenter on the types of pesticide discharges that should be excluded from coverage under the PGP.  Please

refer to PGP Comment Response Impaired Waters Essay.  Also, consistent with the Agency’s approach for how discharges to

impaired waters are addressed in the PGP, EPA disagrees with commenter that the Agency should use the term “constituents”

instead of “specific pesticide” or “its degradates.”  The Agency did in fact, modify this language for the final permit to be clear that

ineligible discharges include those for which the water is identified as impaired by a substance which either is an “active ingredient

in that pesticide” or is “a degradate of such an active ingredient.” So, for example, in the copper sulfate example, an Operator could

be eligible for coverage under the PGP for discharges to a waterbody impaired for “metals.”  Where specific metals are identified as

a cause of the impairment, and copper is one of those metals, in that instance, Operators would not be eligible for coverage under

the PGP.

 

Comment ID 619.1.001.007

Author Name: Pafko Frank

Organization: Minnesota Department of Transportation (MnDOT)

Given the vast array of terrestrial and aquatic pesticides in use, and present within the environment, it is reasonable and

appropriate to only exclude from coverage those discharges to waters that are impaired for the specific pesticide being

applied or its degradates. However, we suggest that language be included in the PGP to address pesticide-impaired

waters which have established a TMDL and load/waste load allocations. The PGP should cover operators in this

situation.  
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 635.1.001.017

Author Name: Curtis Thomas

Organization: American Water Association, Association of California Water Agencies and Association of Metropolitan Water

Agencies

Impaired for ‘‘Pesticides'' (75 FR 31783)

 

PGP Responses to Comments Coverage Under This Permit

134510/31/2011 04:04 PM EDT



 

The proposed general permit would require individual permits when the application of the pesticide is to a body of water

impaired for that pesticide. In most situations compliance with the FIFRA label provisions will be sufficient to achieve

ambient water quality criteria. The requirement for an individual permit would duplicate the efforts of a PDMP and be a

burden on aquatic pesticide use permittees.

 

Aquatic use pesticides are often applied by water resource managers because other landowners are not appropriately

managing the amount of nutrients activities under their control that ultimately contribute to excessive algae growth.

Nutrient and pesticide impairment can co-occur. In such situations the aquatic pesticide use permittee is bearing both

the burden for managing a situation created by others and a CWA administrative process that will impede timely and

effective action.

 

The aquatic use general permit specifies management provisions above and beyond the FIFRA label for all aquatic

pesticide users. Keeping in mind that all aquatic pesticide applications affecting any significant single use application

are limited in scope through the use of the Pesticide Discharge Management Plan (PDMP), allowing some level of

aquatic pesticide use within pesticide impaired waters through the general permit seems appropriate, rather than

requiring an individual permit. If an impairment for the aquatic use pesticide to be applied has led to a Total Maximum

Daily Load (TMDL) for that pesticide, then the PDMP should address compliance with the local TMDL. Permittees

intending to treat water in a reach with such a pesticide TMDL, but not already submitting a Notice of Intent (NOI) under

the general permit, should be triggered to submit an NOI and adapt their PDMP to address the TMDL. Since the

primacy agency has the opportunity to develop management strategies particular to addressing impairment in individual

water bodies, ample opportunity exists for primacy agencies to address any cumulative impacts of multiple aquatic

pesticide applications within individual reaches rather than narrow the applicability of the aquatic use general permit. 
 

Response 

See response to Comment ID 218.1.001.002 and PGP Comment Response Impaired Waters Essay.

 

Comment ID 644.1.001.006

Author Name: Oatman Chairman

Organization: Nez Perce Tribe, Lapwai,  Idaho

The PGP states that a permit will be provided for application to waterbodies Section 303(d)  listed generally for

"pesticides" rather than being listed for a specific pesticide until further  assessment identifies specific pesticides.

Pesticide monitoring is very costly and is likely to  cause a hardship for most Tribes with waterbodies that are listed

generically for "pesticides."  Will the EPA provide additional monitoring funds to assess these waterbodies for various

pesticides in order to accurately develop NPDES permits and meet antidegradation policies?   
 

Response 

The assessment of impaired waters and funding monitoring programs are outside the scope of this action; however, if specific
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pesticides or classes of pesticides are later identified as the cause of impairment for a water, the PGP's coverage limitations for

impaired waters will then apply to those waters.  EPA also expects data obtained from NPDES permittees (e.g., NOIs, annual

reports, and adverse incident reports) to be helpful in targeting future water quality sampling efforts to better assess the effects of

these applications to waters.  In addition, Tribes with EPA-approved water quality standards were able to provide EPA with any

additional PGP limitations or prohibitions it deems necessary under the Clean Water Act Section 401 certification process. For this

permit, EPA determined that it does not have data warranting excluding all discharges of pesticides in cases of waters impaired

generally for “pesticides” rather than for specific pesticides that may be causing the impairment.  Discharges to waters found to be

impaired for “pesticides” and for which it is later determined pesticides are causing the impairment will no longer be eligible for

coverage under the PGP for those specifically named pesticides.

 

Comment ID 649.1.001.009

Author Name: Rubin Katherine

Organization: Los Angeles Department of Water and Power (LADWP), City of Los Angeles, California

2	LADWP suggest that if a Total Maximum Daily Load (TMDL) has been established for a pesticide in a water body that

is designated as impaired for that pesticide, then compliance with the TMDL, via the PDMP, rather than an individual

permit, is the most appropriate strategy. Individual permits would not offer additional protections. The proposed

requirement for individual permits for pesticide applications to water bodies impaired for that pesticide would be

extremely restrictive and only serve to duplicate the required Pesticide Discharge Management Plan (PDMP).

Expansion of that requirement to include water bodies that are impaired for pesticides generally is troublesome and

would impose inequitable burdens upon aquatic pesticide users. In effect, permitted point source dischargers such as

water agencies would be burdened with additional permit and reporting mandates due to the impacts of activities by

other entities. For example, agricultural land runoff and return irrigation water contain pesticides and nutrients but are

exempted under this permit and the Clean Water Act.  
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 652.1.001.008

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.

Third, discharges of pesticides into waters impaired for pesticides should be generally prohibited. 
 

Response 
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EPA disagrees that discharges of pesticides into water impaired for pesticides should be generally prohibited.  Please refer to PGP

Comment Response Impaired Waters Essay.

 

Comment ID 652.1.001.017

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.

III. Pesticide impaired waters

 

The PGP correctly does not authorize the discharge of a pesticide to waters that are listed CWA § 303(d), 33 U.S.C.

§1313, as impaired by that pesticide or its degradate. PGP § 1.1.2.1. As EPA acknowledges, the § 303(d) listings may

or may not indicate which pesticides are actually causing the impairment. Fact Sheet 16. EPA proposes to allow the

discharge of any pesticides to such waters where the listing does not identify the pesticide of concern. Id. Such an

interpretation is contrary to the terms of the PGP and the adoption of reasonable precautions.

 

Because it is unknown (without investigation) whether new pesticide discharges will exacerbate an existing impairment,

an operator may be contributing unknowingly to the violation of water quality standards, a discharge prohibited by PGP

§ 3. Thus, EPA's interpretation invites operators to risk violating the permit. This permit should not be construed to allow

the violation of water quality standard. The onus should be squarely on the operator to determine the basis for the §

303(d) listing.[FN2] Secondly, even if the pesticide causing the impairment and the operator's proposed pesticide are

different, there may be a synergistic effect between the two. In sum, where the receiving water is impaired for a

pesticide, the operator should have the burden of showing that the proposed discharge will not contribute to the further

impairment of the water body, and that there is no reasonable risk of any adverse synergistic effects.

 

[FN2]  This information should be readily available from the administering agency. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.  Also, consistent with commenter’s concern, all Operators covered

under the PGP are required to meet all applicable water quality standards.  Such applies whether discharges are covered under an

individual or general permit.  EPA is relying upon FIFRA pesticide labeling to account for any potential synergistic effects in its

instructions to applicators.  The public should notify EPA if problems occur and EPA will consider these situations on a case-by-

case basis.

 

Comment ID 657.1.001.003

Author Name: Beckett Jordan

Organization: Klamath Siskiyou Wildlands Center/Rogue Riverkeeper
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303(d) Listed Waters 

 

The final PGP permit should be written broadly to protect all 303(d) impaired waters from any pesticide application.

Waters designated as impaired for pesticides generically as well as by specific constituents both need to be protected. 

 

The draft PGP mandates there is to be no application of a specific pesticide if a waterway is impaired for that certain

pesticide or degradates of that pesticide. This is inadequate protection for impaired waters-the waterway may continue

to be impaired by other pesticide usage until it becomes impaired and listed for another specific pesticide. While it is in

the process of being listed for the previous pesticide it may become impaired by another type of pesticide application-

this methodology of permitting any pesticide use except for what a waterway is currently impaired for fails to consider

cumulative effects of pesticide application. EPA's methodology also fails to consider that an applicator may switch to an

alternative pesticide (**brand, chemical compound, Rx) to continue spraying the waterway for the same purpose,

continuing to impair and degrade the waterway, and yet not fall under this prohibition. 

 

If a waterway is listed as a 303(d) waterway, it should not be covered by the NPDES PGP permit. All NOI's proposed on

this waterway need to be rejected in order to allow the waterway to recover. 

 

EPA and the issuing agency needs to maintain water quality standards by rejecting NOIs in impaired waterways.

Individual applicators will not know if they are impairing a listed waterway or violating state water quality requirements

via the cumulative effects of repeated or multiple types of pesticide applications. 

 

Please explain how an applicator goes about proving that a 303(d) listed waterway is no longer impaired by a certain

pesticide. One water sample, from a private citizen or consulting group, should not be considered sufficient

"information" to delist a water of the United States, unless as citizens, we can also get a waterway listed with similar

evidence. See PGP § 1.1.2.1 ("If your discharge would not be eligible under this permit because the water is listed as

impaired for that specific pesticide, but you have evidence that shows the water is no longer impaired, you may submit

this information to EPA and request that coverage be allowed under this permit."). Define "information" and "evidence"

as well as where the "information" may come from. The draft clause is clearly incentivizing water quality sampling in

order to get waterways off the impaired list, rather than incentivizing water quality sampling to ensure the waterway

does not become impaired. Will the EPA/DEQ take any evidence submitted? Will they send out someone to monitor the

sample being taken? This is an unacceptable delegation of authority that needs to remain with the EPA and state

agencies. De-listing a 303(d) listed waterway needs to be subject to notice and comment. 
 

Response 

See Responses to Comment ID 518.1.001.002.

 

Comment ID 661.1.001.032

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)
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ARA supports EPA's decision to make PGP coverage available for certain discharges to impaired waters. In many

cases, a pesticide is used to improve water quality, or water may be impaired by a pesticide no longer registered by

EPA. When waters are impaired for other pollutants other than the pesticide being permitted or waters are impaired for

some other parameter, than limiting the available coverage under this permit would give no additional environmental

benefit. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 667.1.001.003

Author Name: Unknown Unknown

Organization: A&B Irrigation District et al.

The Irrigation Entities note that section 1.1.2.1 states "You are not eligible for coverage under this permit for any

discharges from a pesticide application to waters of the U.S. if the water is identified as impaired by that pesticide or its

degradates." Draft Permit at 1. The Irrigation Entities support this provision. The requirement for additional measures to

deal with impaired water bodies should properly focus only on those specific pollutants of concern, rather than an

undifferentiated reference to "pesticides" generally.

 

The receiving waters of any return flow from these Irrigation Entities are not impaired for the aquatic herbicides and

other pesticides used by these Irrigation Entities. There is no evidence that any of the chemicals used by the Irrigation

Entities for the control of aquatic weeds and algae have caused any impairment to any of the waters of Idaho, Oregon

or of the United States. Unfortunately, the permit appears to be drafted in pursuit of a goal of pesticide reduction in a

state that does not have a pesticide problem at the cost of escalating a problem that does exist, sediment.

 

The Irrigation Entities fully comply with federal regulation under FIFRA and state licensing requirements for pesticide

application. The Irrigation Entities should not be subject to further regulation of their pesticide applications under the

NPDES program in addition to their obligations under FIFRA. FIFRA, also administered by EPA, regulates all pesticide

applications. The Irrigation Entities follow those regulations in accordance with FIFRA issued labels. Extending NPDES

regulation for the application of pesticides to the Irrigation Entities that already meet FIFRA requirements is duplicative,

expensive, creates mountains of additional paperwork and yields little value to the regulating agency or to the

environment.

 

The expansion of pesticide application regulation to the Irrigation Entities that operate in a state that does not have

water quality impaired by those pesticides used to control aquatic weeds and algae in canals effectively requires them

to remedy a "problem" that does not exist, and at great expense in time and money. The EPA's recommended

alternative to pesticides, discussed more thoroughly below, is the mechanical removal of aquatic weeds and algae.

Some portion of Idaho's waters, while not impaired for pesticides, are impaired for Total Suspended Solids (TSS) and

Phosphorous. Mechanical removal of aquatic weeds and algae may result in increased sediment loads to waters

already impaired for sediment, but not pesticides. In other words, EPA's recommendation attempts to solve a problem
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that does not exist while exacerbating one that does.

 

The solution: EPA should provide that Irrigation Entities that are in compliance with FIFRA labeling are in compliance

with the NPDES program. The Irrigation Entities suggest the following language: "Compliance with FIFRA label

guidelines constitutes compliance with this permit." In addition the permit should exclude mechanical means of weed

control as a preferred option in watersheds where any of the streams are impaired for TSS, Phosphorous or nuisance

aquatic growth. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay and Response to Comment ID 218.001.002.  Also, EPA disagrees

with commenter that the Agency’s recommended alternative to pesticides (i.e., mechanical removal of weeds and algae) should be

removed from the permit as the use of such a technique may result in increased sediment loads to waters.  The requirement for some

Operators to consider alternative pest management practices does not dictate that any one specific practice must be performed.

Rather, the permit requires Operators to consider these options.  The Agency expects that in a situation where a waterbody is

impaired for sediment and evaluation of mechanical control determines that this would result in further degradation of the receiving

stream, the Operator would not implement such an option.  EPA expects Operators to use best professional judgment when

selecting Pest Management Measures and has incorporated flexibility into the PGP in this regard (see Part 2 of the fact sheet).

 

Comment ID 672.1.001.008

Author Name: Hanson Keith

Organization: Minnesota Chamber of Commerce

The Chamber recommends that a pesticide prohibition on impaired water be applied only to the pesticide for which the

water body is impaired. Given the vast array of terrestrial and aquatic pesticides in use, and present within the

environment, it is only reasonable to exclude from coverage those discharges to waters that are impaired for the

specific pesticide being applied. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 687.1.001.007

Author Name: Unknown Unknown

Organization: Minor Crop Farmer Alliance (MCFA)

The Agency has asked whether a PGP should be available to discharges from the covered activities into water-quality
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impaired waters. As the Agency has suggested, a limitation on the availability of the PGP should only occur when the

pesticide to be applied has been specifically identified as the cause of the water's impairment. If the cause of the

impairment is not the pesticide to be applied, a PGP should be available. It would be unduly restrictive and

unreasonable to categorically deny a PGP for activities where the pesticide to be applied has not been specifically

identified by the regulator to be the source of the impairment. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 690.1.001.013

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

Should PGP coverage be excluded in general for waters that are listed as impaired for a pesticide or only for the

discharge of that specific pesticide?

 

The PGP coverage should only be excludedfor a specific pesticide that has been identified as impairing the water

quality in a designated area. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 693.001.004

Author Name: Caton William

Organization: FLORIDA FISH AND WILDLIFE CONSERVATION COMMISSION

The Agency should exclude from coverage only those discharges to waters that are impaired for the specific pesticide

being applied or its degradates. We understand excluding additional pesticide discharges into a system already

impaired for that pesticide; however, excluding all pesticides from that system may force a no action scenario or may

necessitate applying alternative control methods that are not appropriate for that system. Examples include stocking

non-selective herbivorous fish to control hydrilla in a large open reservoir system - fish may eliminate all non-target

vegetation habitat or escape from the system and consume native plant habitat in adjacent waters. Mechanical

harvesting under this scenario would not be able to keep pace with hydrilla growth and environmental and economic

harm caused by this invasive plant would increase. Research in Florida and other states have documented that

mechanical harvesting is non-selective, everything in its path is collected and destroyed. Mechanical harvesting can

result in significant reduction in non-target species such as juvenile fish and macroinvertebrates. 
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Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 837.1.001.011

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

The draft PGP fails to adequately consider discharges to Water Quality-Impaired water bodies. The draft PGP only

excludes from coverage discharges of a pesticide if the receiving water is designated as impaired, under CWA § 303(d),

for that pesticide or its degradates.  Draft PGP at 1-2. That is, if a state has designated a water body as impaired for

"Pesticide X," and expressly added that waterbody to the 303(d) list as being impaired for "Pesticide X," then a polluter

may not legally discharge "Pesticide X" into that water body under the proposed PGP.  But that polluter would be

covered under the draft PGP for discharges of "Pesticide Y," as long as "Y" does not break down to form the same

degradates as "X."  The draft PGP would also cover pesticide discharges to waters designated impaired for other

pollutants. Fact Sheet, at 15.   

 

EPA justified this policy with broad assumptions and anecdotes.  Specifically, EPA noted that it does not have sufficient

information to exempt all impaired waters from PGP coverage.  Id. at 16. "In fact," EPA asserted, "in some instances,

the application of a pesticide to water actually can improve the quality of the water such as when used to control algae

growth that can deplete oxygen levels in water." Id.  But this rationale does not actually consider whether adding

pesticides to an impaired waterbody causes further harm-especially in a pesticide-impaired waterbody. 

 

EPA also proposed PGP coverage for all pesticide discharges to these listed waters unless states undertake pesticide-

specific designations.  Id.  "[EPA] expects that as these impaired waters are further assessed, specific pesticides or

classes of pesticides will be identified as the cause of the impairment," and then EPA will exclude from coverage

discharges of those pesticides. Id.  But it is not clear just how this approach will be implemented or if it would alleviate

water quality problems.  

 

For example, the Idaho Department of Agriculture (ISDA) recently determined the Lower Boise River contains pesticide

residue that exceeds EPA's acute and chronic aquatic invertebrate benchmark concentrations, although this stretch of

the Boise River is not listed as impaired for these same pesticides.  Div. of Agric., Idaho State Dep't of Agric., Pesticide

Residue Water Quality Report Lower Boise River Tributaries 5 (2009) (hereinafter Lower Boise Report).[FN 2]

Additionally, the ISDA found several other pesticide concentrations that were very near chronic levels. See id.  ISDA's

detections of chronic and acute levels of Ethoprop in Mason Creek and Fifteenmile Creek are especially concerning,

see id. Tbls. 4, 5, because ethoprop is a Class I pesticide that is "Highly Toxic" to humans, see id. Tbls. 1, 2. 

 

ISDA further warned that understanding the synergistic impacts of pesticides in the Lower Boise River is important

because, ISDA noted, looking only at individual pesticides "fails to consider the combinations of certain pesticides and

their cumulative and synergistic effects on aquatic species." Id. at 5. ISDA recommended a thorough evaluation to
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determine the source of these harmful compounds, but did not indicate who might conduct such a study.  Id.

Unfortunately, Idaho has significantly curtailed its water quality monitoring.  See Budget Woes Reduce Idaho Water

Quality Monitoring, Times News, Feb. 2, 2010. [FN 3] It is therefore unlikely that Idaho will gather data that may

elucidate the actual causes of river impairment.  

 

So EPA should take a precautionary approach under the PGP.  Rather than beginning with the assumption that

additional discharges of pesticides will not further impair a waterbody, EPA should demand that an operator

demonstrate, through verifiable scientific analysis, that any pesticide discharge will not further impair waters listed for

any parameter.  That is, if an operator wishes to discharge into an impaired waterbody, then the onus should be on that

operator to demonstrate no additional harm to the waterbody. 

 

EPA is already willing to rely on some information from operators: the draft PGP would allow discharges to 303(d)-listed

waters if an operator could demonstrate that the listed water is no longer impaired. 2010 Draft PGP, at 2. But it is not

clear the door swings both ways.  The draft PGP does not expressly indicate that EPA will exclude from coverage

discharges to unlisted waters when EPA has evidence that the water is, in fact, impaired.  

 

In keeping with the CWA's spirit of restoring the Nation's water, the PGP should not cover discharges into a waterway

when there is credible evidence that the waterway is impaired, regardless of whether that waterbody is actually listed

under the Clean Water Act. The EPA must consider all information in determining whether the PGP applies.  

 

 

[FN 2] A copy of this report is enclosed with these comments. 

 

[FN 3] http://www.magicvalley.com/news/local/article_ddd93111-35a6-59a6-a55e-ce2aa670d7e3.html (last visited July

6, 2010) 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.  Also, per Part 1.1.2.1 of the final fact sheet, EPA may impose

additional requirements or require individual permits on a case by case basis for waterbodies that are impaired for a pesticide that is

being discharged. So, for the example mentioned by the commenter, if EPA has information suggesting a waterbody is impaired,

but not yet on the 303(d) list, EPA may choose to impose additional requirements on that discharge or require coverage under an

individual permit.

 

Comment ID 839.001.003

Author Name: Hodgins William

Organization: City of Savannah, Georgia

To place TMDL implementation requirements on MS4s where PGP's must be given a wasteload allocation is equally

unacceptable.  
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Response 

EPA acknowledges commenter's concern for MS4s now possibly having to identify and regulate pesticide permit holders within

their jurisdiction.  However, that issue is outside the scope of today's action, i.e., issuance of the PGP, which places no regulatory or

enforcement burden on MS4s.

 

Comment ID 841.001.004

Author Name: Coram Phil

Organization: The Florida Department of Environmental Protection

We prefer the approach contained in the draft PGP, that coverage should only be excluded for discharges to waters that

are impaired for the specific pesticide being applied or its degradates. This would be consistent with EPA policies for

impaired waters in general, that do not included a blanket prohibit of discharges to impaired waters, but instead seek to

prohibit or control the discharge of pollutants that are the cause of the waterbody impairment. A blanket prohibition

could have unintended consequences, as the time needed to secure a individual NPDES permit for an otherwise

appropriate and needed pesticide application could have adverse human health or environmental implications. Also it is

not clear whether the PGP, as written, would exclude from coverage discharges of pesticides upstream to impaired

waters. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.  Also, EPA’s Impaired Waters and TMDL website lists those

waters that are classified as impaired; if a waterbody is not specifically listed as impaired, then it is not classified as impaired.

Operators should consult with their state water permitting agencies for further information on the locations of impaired waters in

their states.

 

Comment ID 842.1.001.006

Author Name: Sparks Michael

Organization: Florida Citrus Mutual et al.

We would encourage the Agency to exclude from coverage under the general permit only those discharges to waters

that are impaired for the specific pesticide being applied. If the cause of the impairment is not identified to a particular

pesticide, the operators should be able to avail themselves of the PGP.  
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.
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Comment ID 843.1.001.004

Author Name: Patel Snehal

Organization: Harris County, Texas

Part 1.1.2.1 - Discharges to Water Quality Impaired Waters, We support the notion of ineligibility for coverage under this

permit for any discharges from a pesticide application to the waters of the U.S. if the water is identified as impaired by

that pesticide or its degradates. However, we urge the EPA to ensure that these restrictions apply only to the specific

pesticide causing the impairment, and not the class of the pesticide. Ineligibility for coverage under the permit for

discharges based upon an entire class of a specific pesticide causing the impairment can unduly limit the use of

insecticide resistance management, one of the key components of IPM/IMM. Efforts to eradicate insecticide resistant

mosquitoes infected with a vector borne disease (WNV/SLE) routinely require the combined use of insecticides from

different insecticide classes. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.

 

Comment ID 931.001.004

Author Name: Mahoneyer Dennis

Organization: County of Salem Mosquito Extermination Commission

According to the NJDEP's 303d list, many of the waterways listed as impaired by a specific pesticide or degradate are

impaired by pesticides that have been banned for decades (DDT, DDD, DDE, dieldrin, heptachlor epoxide, hexachloro

benzene). Many of the mosquitocides in use today are not at all chemically related to these pesticides, nor do these

mosquitocides have their level of toxicity . As a result, modern mosquito control practices would not add to the

impairment of these waterways . In addition, many of these waterways are located in highly urbanized areas and are

subjected to unregulated applications of a variety of pesticides by residential and commercial property owners -

pesticides that, in many cases, are more toxic than those used in mosquito control. It would be unwise to limit the types

of pesticides available for use in these urban areas by public health agencies while allowing such unregulated

applications by untrained, noncertified residents and business owners.

 

Additionally, it would be costly, cumbersome, and impractical to require an individual permit for applications to impaired

waters ; possibly causing smaller entities to abandon mosquito control in these areas. 
 

Response 

Please refer to PGP Comment Response Impaired Waters Essay.
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1.1.2.2 - DISCHARGES TO TIER 3 WATERS

Comment ID 182.001.003

Author Name: Sullivan Glenn

Organization: Allied Biological Inc.

3. "Tier 3 Waters" - Applications should not be prevented to Tier 3 waters. Rather, applications should be eligible for

coverage with the stipulation that the target species is a documented invasive species within that state or region. 
 

Response 

EPA has revised the final permit to provide coverage for discharges to Tier 3 waters.  EPA received many comments on the draft

permit indicating that time sensitive pesticide applications to Tier 3 waters are routinely performed and quick response is needed to

preserve the outstanding quality of these Tier 3 waters and/or to protect public health near these waters.  Several commenters stated

that having to go through the more timely individual permit process would complicate the ability to control pests in a timely manner

as is needed to minimize the environmental effects and costs of these pest problems.  Several commenters noted that pesticides have

been discharged to these waters for many years without negatively impacting those waters.  In light of these comments, and in

recognition of the fundamental purpose of water quality standards (“to protect the public health or welfare, enhance the quality of

water and serve the purposes of this Act,” as stated in Section 303(c)(2) of the Clean Water Act), the final PGP provides permit

coverage for discharges that may result in a short-term and temporary lowering of water quality in Tier 3 water, in connection with

pesticide applications that are necessary to protect the water quality, environment, or public health.   This is consistent with EPA’s

longstanding view that “[s]tates may allow some limited activities which result in temporary and short-term changes in water

quality.  Such activities are considered to be consistent with the intent and purpose of [a Tier 3 water].”  48 Fed. Reg. 51,400;

51,403 (Nov. 8, 1983); see also 63 Fed. Reg. 36,742; 36,786 (July 7, 1998).

 

EPA is imposing additional documentation and reporting requirements for discharges to Tier 3 waters that are eligible for coverage

under this permit to provide an opportunity for greater oversight.  Any decision-maker proposing to discharge to a Tier 3 water must

submit a Notice of Intent consistent with Part 1.2.2 of the PGP.  NOIs for such discharges must identify the Tier 3 water by name

and provide a discussion of the environmental problem and demonstration that the pesticide discharge is necessary to protect the

water quality, environment, and/or public health.  This NOI requirement includes the requirement for any decision-maker already

covered under the PGP, who wants to discharge to a Tier 3 water at a later date, to submit an updated NOI containing the

information identified above for discharges to Tier 3 waters. 

 

Some states do not specifically allow for short-term and temporary lowering of water quality in Tier 3 waters in their

antidegradation implementation methods.  Under the Clean Water Act, a state may expressly prohibit any lowering of water quality.

 Additionally, states have the authority to impose additional requirements to protect water resources on high quality waters not

classified as Tier 3, but recognized by the state as an outstanding state resource water.  Any additional protections afforded to these

waters, often referred to as Tier 2.5 waters, are applicable to the extent the state has included additional requirements in Part 9 of the
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permit pursuant to §401 of the CWA.

 

Also, regarding drinking water protection, EPA’s Office of Pesticides Program conducts risk assessments, including drinking water

assessments, as part of pesticide registration and re-registration decisions.  The results of our risk assessments are taken into account

in the final approved uses, which are on the FIFRA label.  This is reflected in application rates, restrictions and buffers.

 

Comment ID 264.1.001.003

Author Name: Lomberk Heather

Organization: Cumberland County (New Jersey) Mosquito Control Division

In New Jersey, the NJDEP has designated FW1 and Pinelands waterways as Tier 3 waters. In many instances, the

designation of FW1 is given to a section of waterway within a State Park, but not necessarily because of its ecological

significance. From a statewide perspective, mosquito control has been conducted for decades in these Tier 3

watersheds even prior to their formal outstanding water resource designation. The fact that these waterways qualified

for this designation after decades of mosquito control suggests the use of various pesticides for mosquito control has

not and will not impact these waterways. Additionally, obtaining individual permits for applications to Tier 3 waters would

be burdensome, costly, and inefficient. As a result, larviciding in these areas could be abandoned, causing adulticiding

operations to increase in surrounding residential neighborhoods. 
 

Response 

See response to Comment ID 182.001.003.

 

Comment ID 265.1.001.003

Author Name: Lomberk Heather

Organization: New Jersey Mosquito Control Association

In New Jersey, the NJDEP has designated FW1 and Pinelands waterways as Tier 3 waters. In many instances, the

designation of FW1 is given to a section of waterway within a State Park, but not necessarily because of its ecological

significance. From a statewide perspective, mosquito control has been conducted for decades in these Tier 3

watersheds even prior to their formal outstanding water resource designation. The fact that these waterways qualified

for this designation after decades of mosquito control suggests the use of various pesticides for mosquito control has

not and will not impact these waterways. Additionally, obtaining individual permits for applications to Tier 3 waters would

be burdensome, costly, and inefficient. As a result, larviciding in these areas could be abandoned, causing adulticiding

operations to increase in surrounding residential neighborhoods. 
 

Response 
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See response to Comment ID 182.001.003.

 

Comment ID 267.1.001.004

Author Name: Carlson Douglas

Organization: Indian River Mosquito Control District

While there currently are no Tier 3 water bodies in the state of Florida, we caution the EPA in requiring an Individual

Permit to perform pesticide applications in Tier 3 Waters. Wetlands within such high-quality may be prolific mosquito

producers and, when in proximity to residential and commercial areas, need mosquito control pesticide applications to

protect the health and welfare of people nearby. The added requirements of an individual permit would place an undue

burden upon small mosquito control programs already facing budget limitations in these hard economic times. 
 

Response 

See response to Comment ID 182.001.003.

 

Comment ID 281.1.001.006

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

According to the DRAFT permit, pesticide discharges to Outstanding National Resource Waters will not be allowed

coverage under the general permit.  This means that if an "invasive aquatic weed (or species)" is found in Yosemite

National Park, the National Parks Service (USFWS) would have to file for an Alternative Permit under Section 1.3 of the

general permit.  This requirement would significantly delay invasive aquatic plant or animal control in our national forest

and parklands, contrary to the Federal initiatives toward rapid response in such situations. In the time it takes to get an

individual NPDES permit a single invasive plant or animal species can become a large infestation with devastating

environmental impacts on the property and become more difficult and costly to control.

 

Aquatic pesticides can be used according to label directions in the early stages of infestation. Failure to act quickly to

eradicate invasive plants or animal species will result in biological pollution that will negatively impact the aquatic habitat

and surrounding ecosystem.  Unique regional characteristics resulting from thousands of years of natural selection

become blurred and decades of conservation achievements are lost. When considered together, invasions by exotic

plants, animals, and pathogens, are regarded by biologists as one of the major threats to biological diversity worldwide.

 

 

Invasive plants or animal species have a devastating impact on the environment in the United States. The estimated

damage from and the cost to control invasive plants and animal species in the United States exceed $138 billion dollars

on an annual basis (Pimentel et al 2005). There are more than 170 Federal entities that have programs and/or divisions
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to mitigate invasive plant and animal species in the United States.  There are 82 programs currently in the U.S.

Department of Agriculture and 53 programs within the U.S. Department of Interior.  In some instances, biological

pesticides and approved weed control agents are being used in those waters (pursuant to state FWS and/or US FWS

permitting schemes) as an alternative to non-pesticide strategies that would well have detrimental effect on the

protected habitat.  In these cases, biological pesticides can offer the lowest impact treatment alternative to protect both

the resource and the public.  We hold that the PGP use patterns presently employed in these areas are "existing

sources" under the Act and are not "new discharges".  Thus a historical baseline has been established suggesting

these applications are not currently degrading Tier 3 waterways. We would also suggest that the public enjoyment of

these parks would be greatly reduced if effective mosquito control programs are curtailed.  Mosquito control is currently

being done in these waters without degrading them. 

 

We strongly recommend the Agency create a general permit for aquatic pesticide treatments in Tier 3 waters needed to

protect the existing water use classification or to remediate invasive aquatic plants or animal species in Tier 3 waters.

Please note the compliance costs of the general permit will further reduce the available budget for these activities. We

strongly recommend that EPA acknowledge in the Fact Sheet that individual states have the authority to include

narrative or numerical criteria for discharges to Tier 3 waters in their PGP to address anti-degradation concerns, and

thereby open eligibility to critical applications in these waters.  

 
 

Response 

See response to Comment ID 182.001.003.

 

Comment ID 290.1.001.007

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue 1: EPA would like input on whether it is appropriate to exclude discharges into Tier 3 (outstanding national

resource) waters from coverage under the general permit or if there are conditions that could be added to the general

permit that could adequately address these situations.

 

Comment: The FR Notice states that, "Tier 3 waters are identified as outstanding national resource waters and

generally include the highest quality waters of the U.S. Except for certain temporary changes, water quality cannot be

lowered in such waters. In broad terms, EPA's view of 'temporary' is weeks and months not years." This would imply

that degradation of Tier 3 waters is allowed for periods of weeks or months under special circumstances. Detections of

Ultra Low Volume adulticide depositions are measured in hours or, at most, a few days. Larvicides are generally

targeted for brood hatch and are also detectable for a few days prior to degradation to inert metabolites. There are

some slow release formulations active for up to 3 months, but they are not widely used in organized programs.

 

The extra costs of securing and administering an individual permit for applications to Tier 3 waters would likely force

operators to refrain from conducting mosquito control operations in or near those areas. Thus, a significant protection
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ordinarily provided to the population either residing in or visiting those areas will be needlessly removed. Many

mosquito control districts contain a number of Tier 3 waters, each of which would require an individual permit - the

additive effect being cost prohibitive.

 

Recommendation: The AMCA considers protection of public health to constitute a "temporary change" exception .

Requiring individual permits for applications whose residues fall far below an EPA LOC and can only be measured in

terms of hours is unduly burdensome and offers no commensurate measure of environmental protection. Such

applications should fall under the general permit. 
 

Response 

See response to Comment ID 182.001.003.

 

Comment ID 311.1.001.010

Author Name: Van Wychen Lee

Organization: Weed Science Society of America (WSSA)

Outstanding National Resources Waters (ONRW):  In section 1.1.2.2, EPA states that one is not eligible for coverage

under the permit from a pesticide application to waters designated by a State, Territory, or Tribe as a Tier 3 or ONRW

because of anti-degradation directives under 40 CFR 131.12(a)(3).  As stated, this would make control of destructive

forest insects, mosquitoes, or invasive weeds in our national forests and parklands untimely and prohibitively expensive

by requiring an Individual Permit for pest control in the riparian areas of our most pristine lands and forcing managers to

spend their limited resources and time in the procurement of individual permits.  Such a policy would surely speed the

degradation of forests and parklands, as can be seen in the millions of western forest acres pine trees killed by Pine

Bark Beetle in the Rocky Mountain National Park and elsewhere.  

 

The WSSA considers EPA's position on pesticide use in areas of ONRWs to be counter-intuitive, as it assumes that no

environmental degradation will result if the pest control products are not used.  That assumption is not valid when

assessing those herbicides designed for invasive and noxious weed control.  Invasive plant species represent a form of

biological pollution that clearly and rapidly disrupts the function of ecosystems on a landscape scale and as such

alterations multiply, what were once unique regional characteristics resulting from thousands of years of natural

selection blur and decades of conservation achievements are lost.  The risk assessment premise for exotic invasive

plant species must consider the invasive plant as biological pollution and assess the use of the product against sure

ecosystem degradation if no action is taken.  WSSA and affiliated Societies urgently recommend that insect and aquatic

and riparian invasive weed management actions taken by recognized pest management organizations in our national

parks, forests and wildlife refuges be covered by the PGP.

 
 

Response 
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See response to Comment ID 182.001.003.

 

Comment ID 312.1.001.003

Author Name: Wood Jonathan

Organization: Vermont Agency of Natural Resources

The VT ANC Permit Program receives permit applications for the control of sea lamprey larvae in tributaries of Lake

Champlain (treatments conducted on NY and VT side of lake). At this time one of the tributaries included in the long-

term program is classified as Tier 3 waters (VT ORW).  How will the EPA NPDES (general permit or other) handle

established (interstate) long-term control programs such as this?  
 

Response 

See response to Comment ID 182.001.003.

 

Comment ID 319.2.001.005

Author Name: Guthrie, Sr. Douglas

Organization: Monmouth County Mosquito Extermination Commission (MCMEC)

Discharges to Tier 3 waters. Should discharges to Tier 3 waters be eligible for coverage under this PGP? What if the

purpose of the application is to maintain the integrity of such waters?

 

In New Jersey, NJDEP has designated FW1 and Pinelands waterways as Tier 3 waters. In many instances, the

designation of FW1 is given to a section of waterway within a State Park, not necessarily because of its ecological

significance. From a statewide perspective, mosquito control has been conducted for decades in these Tier 3

watersheds even prior to their formal outstanding water resource designation. The fact that these waterways qualified

for this designation after decades of mosquito control suggests that mosquito control using various pesticides have not

and will not impact these waterways.

 

In Monmouth County, the only FW1 water is located in Allaire State Park which is a popular park with campgrounds and

other amenities. Historically, the MCMEC has applied larvicide to areas of ponding water connected to a drainage ditch

within the park's campground. It would be inefficient and burdensome to require an individual permit to treat this small

area.

 

In addition, the park is located near mosquito habitat where Eastern Equine Encephalitis and West Nile virus have been

detected. While the MCMEC does not routinely apply pesticides in the park, we need the ability to larvicide or adulticide

in response to disease or high levels of nuisance mosquitoes. Requiring an individual permit for a "just in case"

scenario is, again, burdensome and inefficient for both the permittee and regulatory agency. 
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Response 

See response to Comment ID 182.001.003.

 

Comment ID 320-cp.001.002

Author Name: Rainey Tadhgh

Organization: Associated Executives for Mosquito Control Work in New Jersey

Discharges to Tier 3 waters. Should discharges to Tier 3 waters be eligible for coverage under this PGP?

 

In New Jersey, the NJDEP has designated FW1 and Pinelands waterways as Tier 3 waters. In many instances, the

designation of FW1 is given to a section of waterway within a State Park, but not necessarily because of its ecological

significance. From a statewide perspective, mosquito control has been conducted for decades in these Tier 3

watersheds even prior to their formal outstanding water resource designation. The fact that these waterways qualified

for this designation after decades of mosquito control suggests the use of various pesticides for mosquito control has

not and will not impact these waterways. Additionally, obtaining individual permits for applications to Tier 3 waters would

be burdensome, costly, and inefficient. As a result, larviciding in these areas could be abandoned, causing adulticiding

operations to increase in surrounding residential neighborhoods. 
 

Response 

See response to Comment ID 182.001.003.

 

Comment ID 330.1.001.013

Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)

Under the present draft permit, pesticide discharges to Outstanding Natural Resource Waters will not be allowed

coverage under the general permit, meaning that an Alternative Permit (1.3 General Permit) would need to be acquired

first. Our concern is that the acquisition of this permit would be prohibitively costly in terms of money and time.

PartiCUlarly in the case of invasive plant infestations, any delay in treatment could greatly expand the problem and

create long term impacts to sensitive natural communities requiring extensive control efforts, far beyond those that

would have been required is the invasive plant was addressed immediately after discovery. The presence of invasive

plants must be considered a form of biological pollution far worse ecologically than the approved herbicides used to

control them. The ecological threat of uncontrolled invasive organisms is orders of magnitude greater than those

presented by the legal use of pesticides to control them. 
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Response 

See response to Comment ID 182.001.003.

 

Comment ID 349.1.001.004

Author Name: Cutts William

Organization: American Cranberry Growers Association

APPLICATIONS TO TIER 3 WATERS SHOULD BE COVERED UNDER THE PROPOSED PERMIT-We believe that

pesticide applications in accordance with FIFRA requirements to Tier 3 waters are not only appropriate, but often

necessary to maintain crops grown in or near those waters and to control invasive species which may threaten those

waters and the ecosystems in which they are located. To require individual permits for all of those applications will not

only overburden the applicators and the agencies responsible for issuing individual permits, but may ultimately

discourage necessary applications, thereby actually resulting in degradation of those waters and ecosystems.

Therefore, we urge the Agency to remove the provision making applications to Tier 3 waters ineligible for coverage

under the general permit. 
 

Response 

See response to Comment ID 182.001.003.

 

Comment ID 355.1.001.001

Author Name: Lahti Terry

Organization: Minnesota Department of Natural Resources (MNDNR)

1.1.2.2 Tier 3 waters: As the PGP is proposed application of pesticides to Tier 3 waters would not be covered under the

PGP but would require an individual NPDES permit. The DNR believes this feature of the PGP would adversely impact

our management efforts. This agency is making a strong effort to limit the introduction and spread of non-native

invasive species to Minnesota waters and minimize the impacts of specific non-native species that cause significant

ecological impacts. Those efforts include rapid response to eliminate new infestations with pesticides. The MnDNR asks

that the EPA provide and expedited process or emergency waiver for the management of non-native invasive aquatic

species of Tier 3 waters. Under the current proposal there appears to be no possibility for early detection and rapid

response to an infestation of invasive aquatic species. 
 

Response 

See response to Comment ID 182.001.003.
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Comment ID 363.1.001.003

Author Name: Downing Jere

Organization: Cranberry Institute

Section 1.1.2.2. - Discharges to Outstanding National Resource Waters (Tier3)

 

The agency should provide General Permit coverage for terrestrial agricultural applications on or near any waters of the

US. The restriction against coverage for Outstanding National Resource Waters (Tier 3) should be deleted. 
 

Response 

Please refer to the PGP Comment Response Scope Essay and response to Comment ID 182.001.003.

 

Comment ID 365.1.001.012

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

This section should be removed from the permit. Pesticides are frequently used in Tier 3 waters to maintain or enhance

water quality. The need for rapid response when an invasive species is found in a Tier 3 water precludes the ability of

the applicator to receive an individual permit. Please see additional comments in our responses below to the key permit

provisions (section III of our comments). 
 

Response 

See response to Comment ID 182.001.003.

 

 

Comment ID 365.1.001.031

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

This permit should authorize coverage of pesticide applications in, over, and near Tier 3 waters. While most pollutants

that the NPDES program regulates are unquestionably detrimental to water quality, that is not the case for pesticides.

Pesticides are routinely used to improve water quality. In Montana our Tier 3 waters constitute all waters in National
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Parks and Designated Wilderness Areas. Montana's Designated Wilderness Areas total 3,532,538 acres, Glacier

National Park is approximately 1,000,000 acres, and the portion of Yellowstone National Park that lies within Montana is

equal to about 67,000 acres. In total this area is larger than Connecticut and Rhode Island combined.

 

Not allowing noxious weed control, invasive aquatic species control, forestry related treatments, or piscicide control by

state and federal land managers in these areas would certainly result in a decrease in water quality. Our Tier 3 waters

are particularly vulnerable to invasive species due to recreational use. Requiring a 'first responder' to obtain an

individual permit that takes six months to process runs counter to the objective of eliminating the invasive species

before it becomes established. Having the flexibility to address new invaders in a timely manner prevents long term

pesticide management activities in these areas. EPA should also be aware that these situations rarely, if ever, are

'declared pest emergency' situations. Unfortunately, they are relatively common. Because the state permits cannot be

less stringent than the federal permit, we strongly encourage EPA to include Tier 3 waters in the general permit. Asking

our state government to declare a pest emergency every time an invader is found in or near a Tier 3 water body in

Montana would be unmanageable at best, and possibly in violation of state weed laws. Because Montana is a

headwaters state, the consequences of a delay in treatment is very significant nationwide.

 

Additional support for the inclusion of Tier 3 waters in the permit may be found in federal regulation and policy:

 

In the EPA NPDES Permit Writer's Manual (pg 90): Antidegradation Policy, Tier 3: "Protects the quality of outstanding

national resources, such as waters of national and State parks and wildlife refuges and waters of exceptional

recreational or ecological significance. There may be no new or increased discharges to these waters and no new or

increased discharges to tributaries of these waters that would result in lower water quality with the exception of some

limited activities that result in temporary and short-term changes in water quality." (Emphasis added). 
 

Response 

See response to Comment ID 182.001.003.

 

 

Comment ID 366.1.001.003

Author Name: Holick J.

Organization: Teton County Mosquito Abatement

Most of the waters in Teton County are Tier 3 waters. Excluding discharges would not allow for mosquito control in

Teton County Wyoming.  This would have massive public health and quality of life impacts on the residents of Teton

County.  
 

Response 

See response to Comment ID 182.001.003.
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Comment ID 367-cp.001.002

Author Name: Anonymous Anonymous

Organization:  

(2.) Regarding the second link that is purported to help a person determine if a waterbody is an Outstanding National

Resources Water, this link takes user to a rather generic EPA web page entitled NPDES permits. From this page there

is no specific link to a summary of Outstanding National Resources Water. In fact the web page is no better than typing

the acronym "NPDES" in a Google search engine? The purpose for including the link in the draft Pesticide General

Permit is not known as it does not help determine a waterbody's designation.

 

It is therefore recommended that the EPA remove the link cited in the draft general permit and replace is with a more

specific one. 
 

Response 

EPA acknowledges the commenter’s concern.  The link provided in the final permit is to an active website with a list of the

Outstanding National Resource Waters.  The link in the draft permit was merely to provide an example of how such information

would be accessible for the final permit.

 

Comment ID 379.1.001.034

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

At least in regard to any mosquitocide products applied to or over "Tier 3" waters (a.k.a. Outstanding National Resource

Waters), the occurrence of such products or their degradates in the water column or aquatic sediments would be quite

short-lived, and thereby most temporary or transient in terms of its measurability or any non-target impacts.  Hence

such applications should be (and really must be) allowed under a general NPDES permit when using mosquitocides

even in or over "Tier 3" waters, whereby alternatively our perhaps needing to work under individual NPDES permits in

such "Tier 3" situations would be unwarranted environmentally, and in almost all cases prohibitively stifling to our

mosquito control operations and needs. But within Delaware all this might be moot, since we might not have any

officially designated "Tier 3" waters.  
 

Response 

See response to Comment ID 182.001.003.

PGP Responses to Comments Coverage Under This Permit

136710/31/2011 04:04 PM EDT



 

 

Comment ID 388.1.001.005

Author Name: Corra John

Organization: Wyoming Department of Environmental Quality (DEQ) and Wyoming Department of Agriculture (WDA)

Page 2. Section 1.1.2.2, Discharges to Waters Designated as Tier 3 for Antidegradation Purposes. 

 

Comment: Perhaps this kind of limitation is possible on a federally issued permit because there are likely very few tier 3

waters that are under EPA jurisdiction. This limitation would be extremely impractical in Wyoming where there are many

waters with a tier 3 antidegradation designation. Eliminating the use of a general permit authorization will simply add

greatly to the administrative costs with virtually no added environmental protection. Wyoming would not intend to

impose such a limitation on pesticide permits under its jurisdiction. 
 

Response 

See responses to Comment ID 182.001.003 and 315.1.001.021.  

 

Comment ID 392.1.001.003

Author Name: Pham Quang

Organization: Oklahoma Department of Agriculture Food and Forestry (ODAFF)

Limitation of Pesticides Application on or near to tier 3 waters (outstanding resources waters) per section 1.1.2.2 of the

permit: This type of application should be allowed to be covered under this general permit if the application is for the

express purpose of restorating and/or enhancing water quality of these waters. Additional terms and/or conditions could

be required, if necessary, for the application. 
 

Response 

See response to Comment ID 182.001.003.

 

Comment ID 398.1.001.004

Author Name: Williges Eric

Organization: Mosquito Control, Essex County Division of Environmental Services,  New Jersey (NJ)

The FR Notice states that, "Tier 3 waters are identified as outstanding national resource waters and generally include
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the highest quality waters of the U.S. Except for certain temporary changes, water quality cannot be lowered in such

waters. In broad terms, EPA's view of ‘temporary' is weeks and months not years." This would imply that degradation of

Tier 3 waters is allowed for periods of weeks or months under special circumstances. Detections of Ultra Low Volume

adulticide depositions are measured in hours or, at most, a few days. Larvicides are generally targeted for brood hatch

and are also detectable for a few days prior to degradation to inert metabolites. The extra costs of securing and

administering an individual permit for applications to Tier 3 waters would likely force operators to refrain from

conducting mosquito control operations in or near those areas. Thus, a significant protection ordinarily provided to the

population either residing in or visiting those areas will be needlessly removed. In New Jersey, the NJDEP has

designated FW1 and Pinelands waterways as Tier 3 waters. In many instances, the designation of FW1 is given to a

section of waterway within a State Park, but not necessarily because of its ecological significance. In the permit draft as

written, each of these areas would require an individual permit - the additive effect being cost prohibitive.

 

Recommendation: The AMCA considers protection of public health to constitute a "temporary change" exception.

Requiring individual permits for applications whose residues fall far below an EPA LOC and can only be measured in

terms of hours is unduly burdensome and offers no commensurate measure of environmental protection. Such

applications should fall under the general permit. 
 

Response 

See response to Comment ID 182.001.003.

 

Comment ID 414.1.001.006

Author Name: Cunningham Frederick

Organization: Virginia Department of Environmental Quality (DEQ)

Discharges to Waters Designated as Tier 3 for Antidegradation Purposes.

 

Comment: EPA should consider pesticide application to Tier 3 waters as a 'temporary' discharge which is allowed per

the WQS Handbook which says "States may allow some limited activities which result in temporary and short-term

changes in water quality, but such changes in water quality should not impact existing uses or alter the essential

character or special use that makes the water an ONRW." VA has adopted this temporary allowance into our WQS

regulation. There are situations where the pesticide application may be for the express purpose of protecting or

restoring the Tier 3 waters. For example a gypsy moth infestation if left unchecked could adversely affect water quality

by I) increased siltation from rapid runoff of rainfall from defoliated areas; 2) increases in water temperature as the

stream flows through areas made shadeless; and 3) nutrient overloading from the deposition of large quantities of

caterpillar droppings. This temporary discharge should be allowed under this General Permit. 
 

Response 

See response to Comment ID 182.001.003.
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Comment ID 432.1.001.004

Author Name: Trowbridge Todd

Organization: Clarke

§ 1.1.2.2 indicates that applications to Tier 3 waters require special consideration to avoid degradation of an

outstanding national resource and thus are not eligible for the General Permit.

 

Recognizing the unique nature of Tier 3 waters, Clarke points out that in some cases pesticides are used pursuant to

state and/or federal Fish and Wildlife Service permitting schemes in lieu of a 'non-chemical' solution because the

'nonchemical' solution could have significant detrimental effects on the habitat. For example, typical Integrated Pest

Management Strategies such as draining stagnant pools for vector control may be unfeasible due to concerns over the

impact on habitat. In these cases biological pesticides can offer the lowest impact treatment alternative to protect the

resource and the public.

 

Further, Clarke notes that the PGP use patterns are "existing sources" under the Act, and are not "new discharges".

Thus a historical baseline has been established suggesting these applications are not currently degrading Tier 3

waterways.

 

Clarke strongly recommends that EPA acknowledge in the Fact Sheet (p7, 2nd para.) that individual states have the

authority to include criteria for discharges to Tier 3 waters in their Pesticide General Permit or create a new general

permit to address anti-degradation concerns, and thereby open eligibility to critical applications in these waters.

 

Clarke would also like to voice our unqualified support of the suggestions submitted by RISE (Responsible Industry for

a Sound Environment)", on behalf of their members, recommending the Agency create a general permit for aquatic

pesticide treatments in Tier 3 waters to protect the existing water use classification or to remediate invasive I nuisance

aquatic weeds (or species) in Tier 3 waters in non-delegated states. 
 

Response 

See responses to Comment ID 182.001.003 and 315.1.001.021.

 

Comment ID 433.1.001.005

Author Name: Johnson Doug

Organization: Carson Water Subconservancy District (CWSD)

Tier 3 waters should not be included under the general permit. 
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Response 

EPA disagrees with commenter.  See response to Comment ID 182.001.003.

 

Comment ID 435.1.001.016

Author Name: Neprash Randy

Organization: Minnesota Cities Stormwater Coalition (MCSC)

This section addresses antidegradation to waters designated as Tier 3 waters for antidegradation purposes. Please

address discharges to water designated as Tier 2 and/or Tier 2.5 waters for antidegradation purposes. 
 

Response 

The PGP does not restrict eligibility for discharges to Tier 2 or Tier 2.5 waters. EPA expected States and Tribes to further limit such

eligibility as the States and Tribes deemed necessary through the CWA § 401 certification process. EPA has included a discussion

of these waters in Part 1.1.2.2 of the PGP Fact Sheet.  Also, refer to response to Comment ID 182.1.001.003 and Comment ID

312.1.001.009.

 

Comment ID 436-cp.001.004

Author Name: Lanza Alexi

Organization: Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NDEP)

• NDEP suggests that "Tier - 3" prohibitions included in this permit are too restrictive and EPA should make provisions

for reasonable alternatives to working in such areas. 
 

Response 

See response to Comment ID 182.001.003.

 

Comment ID 436.1.001.004

Author Name: Lanza Alexi

Organization: Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NDEP)

• NDEP suggests that "Tier - 3" prohibitions included in this permit are too restrictive and EPA should make provisions

for reasonable alternatives to working in such areas. 
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Response 

See response to Comment ID 182.001.003.

 

Comment ID 451.1.001.006

Author Name: Nieuwenhuis Richard

Organization: New Jersey Farm Bureau

NJFB also urges EPA to eliminate the provision in the PGP that disallows applications to Tier III waters from coverage

under the PGP. In New Jersey, certain agricultural crops are grown in Tier III waters (cranberries). As such, pesticide

applications to these waters are essential for crop production. If it is determined that agricultural applications do require

coverage under the PGP, it is essential that applications to Tier III waters also be allowed coverage under the PGP to

ensure that farmers are still able to make the applications necessary for viable crop production in these areas. 
 

Response 

See response to Comment ID 182.001.003.

 

Comment ID 468.1.001.002

Author Name: Ettinger Albert

Organization: Environmental Law and Policy Center (ELPC) and Sierra Club

Sierra Club and ELPC strongly support prohibiting use of the general permit where the discharges may affect

Outstanding National Resources Waters (see 40 CFR 131.12(a)(3)) or may affect waters that are already impaired by

pesticide or pesticide breakdown products. (see 40 CFR 122.44(d)). 
 

Response 

See responses to Comment ID 182.001.003 and PGP Comment Response Impaired Waters Essay. 

 

Comment ID 475.001.002

Author Name: Eggen Donald

Organization: Department of Conservation and Natural Resources(DCNR)
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However, our concern relates to the requirement of seeking an Individual Permit instead of a General Permit when

treatment areas include Tier 3 Waters. In 2008, the 221,221 acres treated were contained in 1,388 treatment blocks in

26 counties. A total of 291 treatment blocks (21%) included Tier 3 Waters. This number increases to 343 blocks (25%) if

we include blocks within 250 feet of a Tier 3 Water. In 2009, the 177,368 acres treated were contained in 1,017

treatment blocks and 223 blocks (22%) contained Tier 3 Waters. This number increases to 282 blocks (28%) if we

include blocks within 250 feet of a Tier 3 Water. Having to apply for Individual Permits (6 month waiting period) for these

many blocks may potentially limit our ability to protect these forests from gypsy moth defoliation and tree mortality.

Many of the these areas have been treated several times since 1972 using Btk, GYPCHEK, and even chemical

insecticides. The fact that these waters have been designated Tier 3 Waters after 1972 indicates that gypsy moth

suppression activities have helped to keep protect these waters rather than harm them. In Pennsylvania, there are only

~166 miles of impaired waterways due to pesticides and none are impaired by insecticides in use today. In addition,

only biological insecticides are used and no waters in Pennsylvania have been designated as impaired due to the

insecticides used in the gypsy moth suppression program. The scientific literature has documented studies that show

protecting the foliage from defoliation and preventing tree mortality protects the quality of streams and rivers. Water

temperature, pH, dissolved oxygen, run-off, erosion, and nutrients are all affected when foliage and the forest canopy is

removed due to gypsy moth defoliation. 

 

Our Department requests that for State conducted gypsy moth suppression programs using biological insecticides that

Tier 3 Waters be included in the General Permit rather than requiring an Individual Permit. The gypsy moth suppression

program in Pennsylvania is actually protecting water quality and the requirement of an Individual Permit for Tier 3

Waters in this situation may result in forested areas to not be treated thus impacting water quality. 
 

Response 

See response to Comment ID 182.001.003.

 

Comment ID 476.1.001.006

Author Name: Mazzacano Celeste

Organization: The Xerces Society for Invertebrate Conservation

This protected class of waters should also include waters in regions designated as Areas of Critical Environmental

Concern (ACEC). These are areas formally designated by the Secretary of Environmental Resources that contain

significant fish or wildlife resources, support important natural processes or systems, are more than locally significant,

and are recognized as fragile, sensitive, irreplaceable, rare, or unique. This could provide additional protection for

wetlands and non-perennial streams that may not fall under the technical jurisdiction of "waters of the United States". 
 

Response 

EPA disagrees with commenter that the PGP should also exclude waters in regions designated as Areas of Critical Environmental

Concern (ACEC), as these are designations not made pursuant to authority under the Clean Water Act.  States where the PGP
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applies, such as Massachusetts and Idaho, had the opportunity to add requirements to the permit, pursuant to section 401 of the

CWA, as appropriate to protect water quality.  Also, EPA is not authorized to require NPDES permits of discharges to non-

jurisdictional waters such as those identified by the commenter.  See also response to Comment ID 182.001.003.

 

Comment ID 479.1.001.006

Author Name: Doucette Elise

Organization: Minnesota Pollution Control Agency (MPCA)

Minnesota equivalent to Tier 3 waters are called Prohibited Outstanding Resource Value Waters, or ORVW -

Prohibited, and are covered under Minnesota Rules 7050.0180, Sup. 3-5. In Minnesota, this includes the Boundary

Waters Canoe Area Wilderness (BWCA), portions of Lake Superior, Voyager National Park, DNR designated scientific

and natural areas (SNAs), and federal or state wild river segments. DNR manages the state's SNAs and state wild

rivers and have notified MPCA that no pesticide applications currently occur in these waters. MDA, in collaboration with

USDA Forest Service, found Gypsy Moth in northern Minnesota and may perform aerial application in 2010 in Superior

National Forest; however, no application is occurring in ORVW-Restricted areas. 
 

Response 

See response to Comment ID 182.001.003.

 

 

Comment ID 483.1.001.011

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

5	CLA urges EPA to recognize those circumstances where insect-or invasive weed-control activities in National Forests

and Parks are necessary regardless of the presence of ONRWs and provide appropriate coverage under "temporary

change" provisions in this PGP;  
 

Response 

See response to Comment ID 182.001.003.

 

 

Comment ID 483.1.001.036

Author Name: Nelson Douglas
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Organization: CropLife America (CLA)

Limitations on Coverage (Section 1.1.2) - Tier 3 Outstanding Natural Resource Waters: The draft PGP states at Section

1.1.2.2 that an operator is not eligible for coverage under the PGP for pesticide applications that result in discharges to

waters designated by a State, Territory, or Tribe as an Outstanding Natural Resource (Tier 3) Water ("ONRW") because

of antidegradation directives under 40 C.F.R 131.12(a)(3). ONRWs include the highest quality waters in the US. Except

for certain temporary changes, water quality cannot be lowered in such waters. CLA believes this exception should be

applied to certain critical pest control activities covered by the final PGP. A blanket prohibition would make such pest

control untimely and prohibitively expensive by requiring coverage under an individual permit, potentially having the

unintended consequence of jeopardizing human health or degradation of forests, parklands and waterways due to the

unchecked spread of invasive species. Requiring individual permits for critical pesticide applications whose residues fall

far below EPA benchmarks and whose half lives can only be measured in terms of hours is unduly burdensome and

offers no commensurate measure of environmental protection. Additionally, this would require the managers of National

Forests and Parks to expend limited resources and years of efforts in the procurement of individual permits. CLA urges

EPA to recognize those circumstances where insect-or invasive weed-control activities in National Forests and Parks

are necessary regardless of the presence of ONRWs and provide appropriate coverage under "temporary change"

provisions in this PGP.  
 

Response 

See response to Comment ID 182.001.003.

 

 

Comment ID 485.1.001.007

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

According to the DRAFT permit, pesticide discharges to Outstanding National Resource Waters will not be allowed

coverage under the general permit. This requirement would make invasive aquatic weed control in our national forest

and parklands prohibitively expensive by requiring an Individual Permit for invasive weed management in the riparian

areas of our most pristine lands, thus assuring their degradation. It can take more than a year to get an individual

NPDES permit under the existing regulations 

 

We strongly recommend the Agency create a general permit for aquatic pesticide treatments in Tier 3 waters needed to

protect the existing water use classification or to remediate "invasive / nuisance aquatic weeds (or species)" in Tier 3

waters. 
 

Response 

See response to Comment ID 182.001.003.
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Comment ID 486.1.001.005

Author Name: Laroche Francois

Organization: South Florida Water Management District (SFWMD)

Section 1.1.2.1 and 1.1.2.2, address the application of pesticides in Outstanding National Resource Waters. As these

areas are sensitive and held to a higher regulatory standard, when they are impacted by exotic plants, control is very

important. Specific herbicides should be considered to be utilized under the General Permit because of permitting

timeframes and the potential invasive nature of exotic species and the need to treat the exotic plants quickly. 
 

Response 

See response to Comment ID 182.001.003.

 

 

Comment ID 490.1.001.009

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

1.1.2.2 Discharges to Waters Designated as Tier 3 for Antidegradation Purposes. 

 

According to the DRAFT permit, pesticide discharges to Outstanding National Resource Waters will not be allowed

coverage under the general permit. This provision will require the National Parks Service (USFWS) to file for an

Alternative Permit under Section 1.3 of the general permit if an "invasive aquatic weed (or species)" is found in, for

example, Yosemite National Park. This requirement would significantly delay invasive aquatic plant or animal control in

our national forests and parklands, contrary to the numerous Federal initiatives and significant financial investment

made toward rapid response in such situations. In the time it takes to get an individual NPDES permit a single invasive

plant or animal species can become a large infestation with devastating environmental impacts on the property and

become more difficult and costly to control. 

 

Aquatic pesticides used according to label directions in the early stages of an "invasive" infestation are the best tool

available to prevent ecological disaster. Failure to act quickly to eradicate invasive plants or animal species will result in

biological pollution that will negatively impact the aquatic environment and surrounding ecosystem. Unique regional

characteristics resulting from thousands of years of natural selection become blurred and decades of conservation

achievements are lost. When considered together, invasions by exotic plants, animals, and pathogens, are regarded by

biologists as one of the major threats to biological diversity worldwide. 
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Invasive plants or animal species have a devastating impact on the environment in the United States. The estimated

damage from and the cost to control invasive plants and animal species in the United States exceed $138 billion on an

annual basis (Pimentel et aI2005). There are more than 170 Federal entities that have programs and/or divisions to

mitigate invasive plant and animal species in the United States. There are 82 programs currently in the U.S.

Department of Agriculture and 53 programs within the U.S. Department of Interior. In some instances, biological

pesticides and approved weed control agents are being used in those waters (pursuant to state Fish and Wildlife

Services and/or U.S. Fish and Wildlife Services permitting schemes) as an alternative to non-pesticide strategies when

these non-pesticide strategies would have detrimental effect on the protected habitat. In these cases, pesticides can

offer the lowest impact treatment alternative to protect both the resource and the public. It is our position that the POP

use patterns presently employed in these areas are "existing sources" under the Act and are not "new discharges".

Thus, a historical baseline has been established suggesting these applications are not currently degrading Tier 3

waterways. We also suggest that the public enjoyment of these parks would be greatly reduced if effective mosquito

control programs are curtailed. Mosquito control is currently being completed in these waters without degrading them. 

 

We strongly recommend the Agency create a general permit for aquatic pesticide treatments in Tier 3 waters needed to

protect the existing water use classification or to remediate invasive aquatic plants or animal species in Tier 3 waters.

Please note the compliance costs of the general permit will further reduce the available budget for these activities. We

strongly recommend EPA acknowledge in the Fact Sheet that individual states have the authority to include narrative or

numerical criteria for discharges to Tier 3 waters in their POP to address anti-degradation concerns, and thereby open

eligibility to critical applications in these waters. 
 

Response 

See response to Comment ID 182.001.003.

 

 

Comment ID 500.1.001.027

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

Of concern, the draft PGP does not clearly define a process for determining individual NPDES permit coverage for Tier

3 waters. Many Tier 3 waters impaired for pesticides [FN 27] are geographically broad and are located in high

agricultural production areas. For example, the Yakima River in Washington and the Central Valley in California are

listed as Tier 3 waters for pesticides. These are also very high agriculture producing regions. Furthermore, some crops,

like rice, are produced mainly in Tier 3 waters. To continue a great amount of America's food production, there needs to

be an efficient method of permitting these areas under the CWA.

 

Since Tier 3 waters are outside the scope of the PGP [FN 28], EPA should begin considering a quick and reasonable

process for effectively processing individual permits for aquatic pesticide applications in Tier 3 waters. EPA should not

require operators to apply for an individual permit when Tier 3 water is impaired for a different material or pesticide than

the pesticide in application. Since these waters would not be degraded for that specific pesticide application, than it
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does not follow logic nor imply any grater environmental benefit to require an operator to apply for an individual permit

when the waters he intends to make application to are not impaired for his intended use.

 

[FN 27] EPA "Impaired Waters, Cause of Impairment: Pesticides".

http://iaspub.epa.gov/tmdl_waters10/attains_impaired_waters.control?p_cause_group_id=885. 

 

[FN 28] PGP p. 1, 2. 
 

Response 

See response to Comment ID 182.001.003.

 

 

Comment ID 504.1.001.005

Author Name: Lochner Tom

Organization: Wisconsin State Cranberry Growers Association (WSCGA)

In addition, we request that if this general permit is created, then the general permit should apply to all farmers on, or

near, any waters of the United States and that the restriction against general permit coverage for activities near

Outstanding Resource Waters (i.e., Tier 3 waters) be eliminated with regard to this permit. 
 

Response 

Refer to response to Comment ID 182.001.003. 

 

Comment ID 506.1.001.020

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

-Should the EPA general permit authorize discharges to outstanding national resource waters (Tier 3 waters)? 

 

A NOI or individual permit should be required for all discharges to Tier 3 waters regardless of threshold . 
 

Response 

See response to Comment ID 182.001.003.
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Comment ID 514.1.001.006

Author Name: Carlock John

Organization: Hampton Roads Planning District Commission

What remedies will be available for areas near Tier 3 or impaired waters for landscaping, mosquito control, stormwater

pond management and the like? 
 

Response 

See responses to Comment ID 182.001.003 and PGP Comment Response Impaired Waters Essay.
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Comment ID 517.1.001.003

Author Name: Johnson Roger

Organization: National Farmers Union (NFU)

Regarding outstanding resource waters, PGP coverage for terrestrial applications should be made available to growers

on or near any waters of the US. We believe the restriction against Outstanding Resource Waters (tier 3) should be

deleted. 
 

Response 

See response to Comment ID 182.001.003.

 

 

Comment ID 518.1.001.003

Author Name: Szyska Michael

Organization: Northwest Mosquito Abatement District (NWMAD)

PGP 1.1.2.2 Discharges to Waters Designated as Tier 3 for Antidegredation Purposes.

 

ISSUE: EPA would like input on whether it is appropriate to exclude discharges into Tier 3 waters from coverage under

the general permit that could adequately address these situations.

 

COMMENT: See previous comments PGP 1.1.2.1 Discharges to water quality impaired waters, ISSUE 2: regarding

short half-life of mosquito control pesticides used by MAD's in Illinois with regard to PGP permitted "temporary changes"

allowed in Tier 3 resources. Would biological mosquito control pesticides (e.g. Bacillus thringiensis israelensis (Bti)),

likely naturally present in the soils of Tier 3 resources applied at EPA-approved mosquito control label rates and

frequencies be an environmental threat to Tier 3 resources? Are TMDL's available in Tier 3 resources for such

biological pesticides to determine if they need to be excluded from the general permit? If the Northwest Mosquito

Abatement District of Illinois is required to apply for an individual permit to apply pesticides to a Tier 3 resource it likely

would not due to the costs and additional requirements involved.

 

RECOMMENDATION: Federal or state water resource agencies or the EPA should provide TMDL's and timely periodic

reassessments of ALL Tier 3 bodies of water for specific pesticides of concern. Given the short half-life of larvicides and

adulticides and their degredates utilized by MAD's in Illinois and the Public Health importance of mosquito control

activities the EPA should re-evaluate the likelihood that mosquito control pesticides would be a threat to a Tier 3

resource or just consider it a "temporary change" and decide if it should be excluded from the general permit.  
 

Response 

PGP Responses to Comments Coverage Under This Permit

138010/31/2011 04:04 PM EDT



 

See response to Comment ID 182.001.003.

 

 

Comment ID 519.1.001.008

Author Name: Herero Maria

Organization: Valent Biosciences Corporation (VBC)

Excluding biopesticides from the NPDES General Permit on Tier 3 waters and requiring Individual Permits, removes a

valuable tool from important programs in these waters, especially for public health, mosquito control and forestry

programs. Pest populations can build up very rapidly and unexpectedly. Biopesticides for these uses work on the larval

stage of the pest, before adults emerge and spread the problem over much larger areas requiring chemical pesticide

treatment. Allowing biopesticides under the General Permit for these water applications would thus ensure timely and

effective applications. 
 

Response 

Refer to response to Comment ID 182.001.003. 

 

Comment ID 520.1.001.006

Author Name: Estes-Smargiassi Stephen

Organization: Massachusetts Water Resources Authority (MWRA)

We support EPA's approach to outstanding water resources and the Tier 2.5 designation. Drinking water reservoirs

designated as Tier 2.5 need the ability to manage the resources to provide drinking water to the public that is safe and

aesthetically acceptable.  A water system should not be penalized in their ability to effectively operate their system

because they and their state regulators choose to proactively designate their supply as a Tier 3 outstanding water

resource deserving of protection from deleterious development impacts.  Massachusetts has elected to use the Tier 2.5

designation, and our source reservoirs are so designated.  EPA should encourage other states to similarly protect and

facilitate water system operations with a similar designation system.     
 

Response 

See responses to Comment ID 182.001.003 and 435.1.001.016.  Also, states had the ability through the CWA §401 process to

include any additional requirements that they believe are necessary to adequately protect water quality in their respective states.

Those additional requirements are included in Section 9 of the final permit.
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Comment ID 521.1.001.009

Author Name: Cswercko Courtney

Organization: Iowa Department of Natural Resources (IDNR)

EPA needs to expand the discussion of antidegradation in the PGP fact sheet. EPA requires that states perform

rigorous antidegradation reviews for all of their NPDES permits, and EPA should be held to the same standard. 
 

Response 

Refer to responses to Comment ID 435.1.001.016.

 

Comment ID 523.1.001.018

Author Name: Kee Ed

Organization: National Association of State Departments of Agriculture (NASDA) and  Delaware Department of Agriculture

Tier 3 Waters:

 

NASDA has a number of concerns with the draft permit's treatment of Tier 3 Waters (Outstanding Natural Resource

Waters). The draft permit does not provide protection under the general permit to applications made to Tier 3 Waters.

We are concerned about situations where pesticide applications may be made to these Tier 3 waters for the express

purpose of restoring those waterways. It seems very contradictory to effectively prohibit-in the name of water quality-

pesticide applications that are intended expressly for that purpose. We ask that EPA revise the permit to reflect this

reality.

 

More importantly, we are concerned about the impact that excluding applications to Tier 3 Waters from permit coverage

will have on area-wide pest suppression programs (such as the gypsy moth program). Tier 3 Waters are prevalent in a

number of areas of the country, particularly underneath forest canopies. If pesticide applications to forest canopies

encounter these waters, coverage under this draft permit is not possible. This will require area-wide pest suppression

activities in these areas to be permitted under an individual permit. The individual permit process is costly and time

consuming and is frequently delayed by litigation. If pest outbreaks are not able to be treated in a timely way early on,

we often lose any ability to effectively manage these infestations. The resulting economic-and environmental-

consequences would likely be severe.

 

There is significant confusion and uncertainty related to the extent of liability under the Clean Water Act for terrestrial

applications in the wake of the court's decision. We commend the agency for drafting this permit narrowly. However,

these issues will likely be subject to significant litigation once this permit is final. Based on the extent of changes to the

draft permit as it is made final, as well as the outcome of this legislation, the permit's exclusion of Tier 3 Waters could

prove to be problematic. This is especially true once various provisions of state law and ensuing requirements of state

permits are taken into account. We see the exclusion of Tier 3 Waters from the permit as problematic on a number of
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fronts and we encourage EPA to reconsider and allow the permit to extend to Tier 3 Waters. 
 

Response 

See response to Comment ID 182.001.003.

 

Comment ID 568.1.001.013

Author Name: Friisoe Geir

Organization: Gypsy Moth Slow the Spread Foundation (STS), Inc.

The STS Foundation is especially concerned with the draft permit's treatment of Tier 3 Waters (Outstanding Natural

Resource Waters). The draft permit does not provide protection under the general permit to applications made to Tier 3

Waters.

 

More specifically, we are concerned about the impact of excluding applications to Tier 3 Waters from general permit

coverage on area-wide pest suppression programs such as the STS control and suppression program. Tier 3 Waters

are prevalent in a number of areas of the country, particularly underneath forest canopies.  
 

Response 

See response to Comment ID 182.001.003.

 

Comment ID 568.1.001.016

Author Name: Friisoe Geir

Organization: Gypsy Moth Slow the Spread Foundation (STS), Inc.

There is significant confusion and uncertainty related to the extent of liability under the Clean Water Act for terrestrial

applications in the wake of the court's decision. We commend the agency for drafting this permit narrowly. However,

these issues will likely be subject to significant litigation once this permit is final. Based on the extent of changes to the

draft permit as it is made final, as well as the outcome of this legislation, the permit's exclusion of Tier 3 Waters could

prove to be problematic. This is especially true once various provisions of state law and ensuing requirements of state

permits are taken into account. We see the exclusion of Tier 3 Waters from the permit as problematic on a number of

fronts and we encourage EPA to reconsider and allow the permit to extend to Tier 3 Waters.  
 

Response 

See response to Comment ID 182.001.003.
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Comment ID 570.1.001.007

Author Name: Layne Carlton

Organization: Aquatic Ecosystem Restoration Foundation (AERF)

The AERF endorses the comments of RISE and the WSSA on this topic. It makes no sense for managers of these

water bodies to be handicapped in a response to an infestation of invasive exotic or nuisance plants. The potential

effects of aquatic pesticides have already been determined by the Office of Pesticide Programs and have been deemed

to cause no unreasonable adverse effect on human health or the environment. This restriction appears to accomplish

little while potentially contributing to more costly adverse effects and untimely responses which is contrary to all aquatic

plant management strategies. 
 

Response 

See response to Comment ID 182.001.003.

 

Comment ID 577.001.003

Author Name: Erickson Merri

Organization: Washington Cranberry Alliance

The agency should provide General Permit coverage for terrestrial applications on or near any waters of the U.S.

Therefore, the restriction against coverage of Outstanding National Resource Waters should be deleted. 
 

Response 

See response to Comment ID 182.001.003.

 

Comment ID 579.001.003

Author Name: Lanza Alexi

Organization: Permits Branch, Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NPDES)

NDEP suggests that "Tier - 3" prohibitions included in this permit are too restrictive and EPA should make provisions for

reasonable alternatives to working in such areas. 
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Response 

See response to Comment ID 182.001.003.

 

Comment ID 608.1.001.013

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

Discharges to Waters Designated as Tier 3 for Antidegradation Purposes: The proposed General Permit does not cover

use activities in Tier 3 waters (Outstanding National Resource Waters or ONRWs). Will an individual permit be required

to cover these activities? Please provide clarification on whether requirements for reporting, documentation and

analysis for individual permits will be forthcoming in a separate EPA guidance document. 
 

Response 

See response to Comment ID 182.001.003.

 

Comment ID 608.1.001.036

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

Please see our response above regarding impaired waters. [See Comment 0608.1.001.035]

 

In addition, the Department supports obtaining individual permits for Tier 3 waters (ONRWs). The NPS manages over

40 parks with designated ONRWs, and it is committed to protecting and preserving water quality in those areas. The

Department urges caution, since it is unlikely that appropriate conditions could be incorporated into the PGP to ensure

(1) timely and appropriate anti-degradation review and (2) no more than short-term and temporary degradation caused

by proposed pesticide use. 
 

Response 

See response to Comment ID 182.001.003.

 

Comment ID 614.1.001.009

Author Name: Mann Joseph
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Organization: National Environmental Law Center (NELC)

Comment 5: 	EPA should impose more stringent limitations on discharges into Tier III anti-degradation waters (and their

near-equivalents), into waters that contain plants or animals listed as threatened or endangered under the Endangered

Species Act ("ESA"), and into sources of drinking water.

 

Commentors agree with EPA that coverage under the general permit should be denied for discharges of pesticides into

Tier III anti-degradation waters.  See Draft Permit at 2, § 1.1.2.2. Presumably, the rationale for this limitation is that

higher quality waters deserve greater protection, such that discharges of potentially toxic substances into them should

be made, if at all, only under the auspices of an individual permit.  For similar reasons, EPA should deny coverage

under the general permit for discharges into waters containing ESA-listed species and for discharges into sources of

drinking water.  See generally Comments 3-4, supra (citing FWS & NMFS findings that FIFRA registration does not

adequately protect individual water bodies).  The same prohibition should apply to Tier 2.5 waters, which (as EPA

notes) "have exceptional sociologic, recreational, ecological and/or aesthetic values."  Fact Sheet at 17.

 

To the extent that EPA allows coverage under the general permit for discharges into any of these higher quality waters,

EPA should at the very least require adherence to the two restrictions it proposes to regulate discharges into waters

containing ESA-listed species:  "a) where practicable, avoid the discharge of any pesticide in areas where it could

adversely affect listed species adversely;" and "b) when avoiding pesticide discharge is impracticable, select the types

of pesticide and the method of application that will minimize adverse effects." [FN 6] Fact Sheet at 104. The specific

proposals EPA is presently contemplating (in conjunction with ongoing ESA Section 7 consultation), see id., provide an

excellent starting point to a broader analysis of effective alternatives to pesticide use and other means of ameliorating

untoward environmental impacts.

 

[FN 6] As Commentors will argue below, these restrictions are appropriate for all discharges of pesticides to, over, or

near water. See Comment 13, infra.

 
 

Response 

EPA disagrees with commenter’s assertion that PGP should exclude from coverage discharges to Tier 3 waters.  See responses to

Comment ID 182.001.003 and 435.1.001.016.

 

Regarding ESA, please refer to the PGP Comment Response Endangered Species Act Essay.

 

Comment ID 619.1.001.008

Author Name: Pafko Frank

Organization: Minnesota Department of Transportation (MnDOT)

Minnesota is fortunate to have Tier 3 water resources. Our maintenance activities may conceivably overlap with these

resources, such as spraying herbicide at a bridge guard rail which abuts a Tier 3 resource. While this does not seem to
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be a point discharge to water, it may result in off target spray drift as a result of swirling wind patterns caused by high

speed traffic. To address EPA solicited comments, we assume at this point the spraying could be considered a point

source discharge. Similarly, discharges to a conveyance with a hydrologic surface connection to a Tier 3 resource are a

concern within the context of this comment.

 

Our roadside vegetation management efforts Mn/DOT should not be precluded at or near Tier 3 waters, or

conveyances with a hydrologic surface connection. Mn/DOT supports developing conditions that could be added to the

PGP that could adequately address these situations. Further clarifying activities performed at water's edge, but do not

directly discharge to water, may help address our concerns as well.  
 

Response 

EPA agrees with commenter that coverage for discharges to Tier 3 waters may be necessary in some cases.  As written, the permit

is available for “point source discharges” to “waters of the United States” from the application of pesticides consistent with the

definitions of these terms in the Clean Water Act, NPDES regulations, and the PGP.  Also, see response to Comment ID

182.001.003.  

 

Comment ID 635.1.001.012

Author Name: Curtis Thomas

Organization: American Water Association, Association of California Water Agencies and Association of Metropolitan Water

Agencies

Aquatic pesticide application in Tier 3 waters should be feasible without an individual permit, particularly for water

systems that as responsible stewards of the water resource consequently pursue Tier 3 status as a means of protecting

the water supply. In a similar stewardship role, water systems need the capacity to apply pesticides and do so in a

timely manner. An individual permit process for aquatic pesticide applications discourages efforts to promote reservoir

protection and is unlikely to allow pesticide application in a timely matter to control algal blooms or other rapidly

emerging situations. 
 

Response 

See response to Comment ID 182.001.003.

 

Comment ID 645.1.001.002

Author Name: Kirkpatrick R.

Organization: The New Mexico Department of Game and Fish
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The Draft Permit excludes entities who apply a pesticide to a water ofthe U.S. in Tier 3 waters or waters with

"Outstanding National Resource Water" designation. New Mexico waters with current Tier 3 status include all waters

within the Valle Vidal Management Unit and the Rio Santa Barbara on Carson National Forest. Our Department, the

New Mexico Environmental Department, and the New Mexico Energy, Minerals, and Natural Resources Department

have recently petitioned the New Mexico Water Quality Commission to extend anti-degradation status to all perennial

waters within federally designated wilderness areas. Most current and suitable (Le. could be reclaimed for native trout)

habitat for Gila and Rio Grande cutthroat trout is located within these areas that could receive such protection. We

currently have an ongoing project for Rio Grande cutthroat trout within a Tier 3 watershed of the Valle Vidal

Management Unit.

 

Rotenone and antimycin produce temporary effects on water quality (Schnick 1974, Finlayson et aI. 2001). Their use

assists state and federal agencies to restore the biological integrity of our nation's waters through repatriation of

threatened or endangered fishes such as Gila trout and Rio Grande cutthroat trout. We recommend inclusion of

pesticide applications to waters ofthe U.S. within the nationwide NPDES permit including Tier 3 waters if the application

and effects are temporary and it furthers the preamble to the Clean Water Act. Inclusion of such actions is also

consistent with Section 4.7 ofthe EPA Water Quality Handbook and discussion of temporary degradation in Tier 3

waters (40 CFR 131.12(a)(3). 
 

Response 

See response to Comment ID 182.001.003.

 

Comment ID 652.1.001.012

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.

Seventh, the anti-degradation policy articulated in the permit should be broadened to include more than EPA

designated Tier 3 waters. 
 

Response 

See response to Comment ID 435.1.001.016.

 

Comment ID 652.1.001.028

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.
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VII. Anti-degradation Policy

 

Section 1.1.2.2 states that "[y]ou are not eligible for coverage under this permit for discharges from a pesticide

application to waters designated by a State, Territory, or Tribe as Tier 3 (Outstanding National Resource Waters) for

anti-degradation purposes under 40 CFR 131.12(a)(3)." This anti-degradation policy should be expanded to include the

highest quality water bodies in state water body designation programs, especially water bodies whose primary use

includes drinking water.[FN17] Pesticides in drinking water have deleterious effects on human health.[FN18] Although

pesticides are generally not found in drinking water in high enough concentrations to affect humans through the acute

toxicity characteristic, some pesticides, such as DDT are bio-accumulative and may affect people chronically. When an

operator proposes to discharge a pesticide into a Tier 2 or higher water body, 40 CFR 131.12(a)(2), or state equivalent,

the operator should conduct an anti-degradation review to ensure compliance with the use designation.

 

In the alternative, EPA should identify, either by inclusion or exclusion, a list of those pesticides indicating which are not

suitable for discharge to drinking water. Where a pesticide does pose a risk to human health and is discharged into a

public water supply, periodic water quality monitoring for that pesticide should be required. 

 

[FN17]  For example, in New York State, this would include classes N, AA-S, A-S, AA, A. 6 NYCRR §§ 701.2-701.6.

These are all water quality designations whose uses include drinking water, and thus should be especially protected.

[FN18]  There are two aspects of pesticide harm: acute toxicity and chronic toxicity. See

http://psep.cce.cornell.edu/facts-slides-self/facts/pes-heef-grw85.aspx. Acute toxicity refers to effects are those that

result immediately after the exposure to the pesticide, while chronic toxicity refers to more prolonged exposure. Id. 
 

Response 

EPA disagrees that the permit should identify a list of those pesticides suitable or not for discharge into drinking water.  The permit

as written requires that all discharges comply with applicable water quality standards, which include consideration of drinking water

sources (see CWA section 303(c)(2)).  As such, EPA believes the permit is adequately protective of drinking water sources.  Also,

EPA believes the monitoring conditions in the permit, coupled with the reporting and recordkeeping requirements, provides a

reasonable approach for evaluating potential effects of discharges to water quality and identifying those areas where (1) further

evaluation may be necessary or (2) additional controls are necessary to adequately protect resources.  Based on information

gathered during this permit term, EPA may revise future versions of this permit to address any apparent or likely adverse effects

from discharges covered under this permit.  See also responses to Comment ID 182.001.003, 312.1.001.009, and 435.1.001.016.

 

Comment ID 657.1.001.002

Author Name: Beckett Jordan

Organization: Klamath Siskiyou Wildlands Center/Rogue Riverkeeper

Outstanding National Resource Waters and High Quality Waters  T

 

hank you for excluding ONRWs from coverage, and please ensure there is no pesticide use in these Tier 3 waters,
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even if the application is to maintain the integrity of the waterway. If a waterway is designated as an ONRW, it is a high

integrity water that needs to remain free of any pesticide application. There are other measures that are less damaging

to aquatic resources that can be taken to combat the spread of invasives. 

 

The PGP permit needs to exclude HQW Tier 2 waters from pesticide application. 

 

1) From an antidegradation perspective, it is not feasible to require the either the state issuing agency or the EPA to

undergo an anti-degradation analysis with each submitted NOI. Nor is it feasible for the EPA or state agency to conduct

a far-reaching antidegradation analysis of all HQW before the PGP permit comes out. State issuing agencies, as well as

the EPA, lack the resources to monitor or enforce CWA requirements under antidegradation review, and in the interest

of avoiding litigation, should err on the side of excluding both Tier 3 and Tier 2 waters from this permit. 

 

2) Due to political and bureaucratic inertia, states such as Oregon lack Tier 3 ONRWs. Although numerous wild and

scenic waterways qualify as ONRWs and should be classified with this status, ONRWs currently do not exist. The

protections provided by the Draft PGP are without teeth, and do little to protect the many outstanding waters that are

classified as Tier 2 HQWs. Tier 2 HQWs need to be excluded from application in the final version of the permit. 
 

Response 

EPA disagrees with commenter’s suggestion to exclude discharges to Tier 3 waters from coverage under the final PGP.  The

Agency believes that pest control in or over including near such waters can be performed in such a way as to protect the health of

these waters, which in fact, is the purpose of many of the pest control activities in these waters.  The Agency has added a

requirement for decision-makers to notify EPA of any discharges to Tier 3 waters for the Agency and others to be able to identify

where such activities are taking place and as appropriate, to target oversight of such activities.  See also responses to Comment ID

182.001.003 and 435.1.001.016.

 

Comment ID 661.1.001.033

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

Of concern, the draft PGP does not clearly define a process for determining individual NPDES permit coverage for Tier

3 waters. Many Tier 3 waters impaired for pesticides [FN27] are geographically broad and are located in high

agricultural production areas. For example, the Yakima River in Washington and the Central Valley in California are

listed as Tier 3 waters for pesticides. These are also very high agriculture producing regions. Furthermore, some crops,

like rice, are produced mainly in Tier 3 waters. To continue a great amount of America's food production, there needs to

be an efficient method of permitting these areas under the CWA.

 

Since Tier 3 waters are outside the scope of the PGP [FN28], EPA should begin considering a quick and reasonable

process for effectively processing individual permits for aquatic pesticide applications in Tier 3 waters. EPA should not

require operators to apply for an individual permit when Tier 3 water is impaired for a different material or pesticide than

the pesticide in application. Since these waters would not be degraded for that specific pesticide application, than it
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does not follow logic nor imply any grater environmental benefit to require an operator to apply for an individual permit

when the waters he intends to make application to are not impaired for his intended use. 

 

[FN27]  EPA "Impaired Waters, Cause of Impairment: Pesticides".

http://iaspub.epa.gov/tmdl_waters10/attains_impaired_waters.control?p_cause_group_id=885.

 

[FN28]  PGP p. 1, 2.  
 

Response 

See response to Comment ID 182.001.003.

 

Comment ID 680.001.007

Author Name: Hamilton Keri

Organization: Wyoming Farm Bureau Federation

Section 1.1.2.2 dealing with discharges to Tier 3 waters being excluded from coverage under a PGP would be a

substantial liability for landowners who happen to live along some of these water-bodies yet need to control noxious

weeds near those water-bodies. These landowners may find themselves faced with two unsatisfactory options. One

would be to not treat noxious weeds near the water-bodies which would relieve themselves of the need to obtain an

individual permit. This option would serve as an infestation source for everyone downstream from that point. Two, seek

to obtain an individual permit which could very will entail substantial costs in time and effort, which would encourage the

landowners to go with option one. We believe that EPA should consider coverage under a PGP for those activities

which occur near Tier 3 water-bodies which would have a de minimis impact on those waters. 
 

Response 

See response to Comment ID 182.001.003.

 

Comment ID 681.1.001.003

Author Name: Dahlberg Marc

Organization: Arizona Game and Fish Department (AZGFD)

Tier 3 waters are identified as outstanding national resource waters and generally include the highest quality waters in

the U.S. The EPA believes that discharges covered under the PGP are inconsistent with Tier 3 anti-degradation

requirements and will not be allowed. Some of the attributes of Tier 3 waters is that they have exceptional ecological

significance, they are important, unique and sensitive ecologically. We believe that to preserve these attributes and

protect Tier 3 waters and similarly designated state waters a PGP should be readily available for the pesticide use
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patterns described as Aquatic Weed and Algae Control and Aquatic Nuisance Animal Control. A rapid response to

nuisance species invasion may be necessary to preserve the integrity of all waters including Tier 3. 
 

Response 

See response to Comment ID 182.001.003.

 

Comment ID 682.1.001.002

Author Name: Emmerich John

Organization: Wyoming Game and Fish Department (WGFD)

Section 1.1.2.2 states that pesticide application to waters designated by a State, Territory, or Tribe as Tier 3

(Outstanding National Resource Waters) is not allowed under this draft PGP. Much of our cutthroat trout restoration

work is done in Tier 3 waters. Cutthroat trout restoration has important implications under the Endangered Species Act

to ensure the long-term persistence of those fish in the State of Wyoming. We currently use EPA approved pesticides

according to the EPA approved product label which should provide protection to Tier 3 waters. We believe existing

management practices ensure that degradation does not occur while still allowing for important native fish restoration

projects to proceed. The antidegradation decision should be left to the Wyoming Department of Environmental Quality

and the blanket exclusion removed from the PGP. 
 

Response 

See response to Comment ID 182.001.003.

 

Comment ID 685.1.001.009

Author Name: Musa Christine

Organization: Warren County Mosquito Extermination Commission (WCMEC), New Jersey

• Discharges to Tier 3 waters. Should discharges to Tier 3 waters be eligible for coverage under this PGP? What is the

purpose of the application is to maintain the integrity of such waters.

 

In New Jersey, NJDEP has designated FW1 and Pinelands waterways as Tier 3 waters. In many instances, the

designation of FW1 is given to a section of waterway within a State Park, not necessarily because of its ecological

significance. From a statewide perspective, mosquito control has been conducted for decades in these Tier 3

watersheds even prior to their formal outstanding water resource designation. The fact that these waterways qualified

for this designation after decades of mosquito control suggests that mosquito control using various pesticides have not

and will not impact these waterways.
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• Discharges of pesticides impaired for those pesticides or degradates of those pesticides. What about applications of

pesticides other than those causing the impairment?

 

According to the NJDEP's 303d list, many of these waterways are located in highly urbanized areas and subjected to

unregulated applications of a variety of pesticides by residential and commercial property owners. It would be

unreasonable to limit the types of pesticides available to be used in urban areas by public health agencies while

allowing other unregulated applications.

 

• Identification of specific waters within an area for permitting purposes.

 

Applying the permit to all the waters of our county would be appropriate rather than dividing the county into any smaller

subset of water bodies, watersheds etc. 
 

Response 

See responses to Comment ID 182.001.003 and PGP Comment Response Impaired Waters Essay.

 

Comment ID 690.1.001.014

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

Should discharges to Tier 3 waters be excluded from PGP coverage or can the PGP be modified to address these

situations?

 

Currently, NC does not have any pesticide impaired waters. The PGP should be modified to include discharges to Tier

3 waters that are compliant with FIFRA and state regulations. 
 

Response 

See response to Comment ID 182.001.003.

 

Comment ID 705.1.001.005

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Page 2. Section 1.1.2.2, Discharges to Waters Designated as Tier 3 for Antidegradation Purposes.

 

Comment: Perhaps this kind of limitation is possible on a federally issued permit because there are likely very few tier 3
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waters that are under EPA jurisdiction. This limitation would be extremely impractical in Western states where there are

many waters with a tier 3 anti-degradation designation. Eliminating the use of a general permit authorization will simply

add greatly to the administrative costs with no added environmental protection that we can indentify. 
 

Response 

See responses to Comment ID 182.001.003 and 315.1.001.021.

 

 

Comment ID 717.001.001

Author Name: Andrews Jeffrey

Organization: New Hampshire Department of Environmental Services (NHDES)

Page 2, part 1.1.2.2. Please reconsider making Tier 3 (Outstanding National Resource Waters) ineligible for permit

coverage. DES can envision situations where it may be necessary to control invasive pests in these waters. Since any

discharge would be temporary it may be acceptable if there are no persistent pesticide residues or degradates. If the

permit is revised to allow these discharges an NOI should be required regardless of the size of the pesticide application. 
 

Response 

See response to Comment ID 182.001.003.

 

Comment ID 838.1.001.009

Author Name: Stambaugh Sharmon

Organization: Alaska Department of Environmental Conservation

Special consideration should be given for applications of agents such as rotenone for eliminating invasive fish

populations and aquatic plants. (Section 2.2 .3) . ADEC and ADF&G recognize that in some cases regardless of the tier

of water body protection short-term reductions of water quality may occur in order to eradicate non-indigenous species.

The inevitable consequence is that non-target species will be affected by the agent. This may temporarily affect

protection of the water body for some uses.  The long-term goal is to once again attain all uses of the water body.

 

ADF&G follows up pesticide applications with biologic surveys. Any impairments are temporary a  the target species is

removed and the product degrades. The antidegradation analysis of this PGP in Alaska 's 401 certification of this permit

will likely include provisions regarding chemical treatment of otherwise high quality waters that are affected by non-

indigenous species.

 

ADEC suggests that the EPA use a "permit by rule" approach to this type of nuisance species eradication within this
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PGP. If the permittee follows FIFRA labeling and public notices the pesticide application no NOI or NOT would be

needed. This use is categorically different from the other activities covered by the draft PGP since the application of the

agent is intentionally to water. 
 

Response 

See responses to Comment ID 182.001.003 and 435.1.001.016.  Also, to be clear, the final permit reflects Alaska and all other state,

territory, and tribal 401 requirements as determined appropriate by those representative water quality agencies to adequately protect

water quality.  EPA disagrees with the commenter’s suggestion to use a permit by rule approach for discharges to high quality

waters.  The final PGP requires any discharges to these waters be covered under an NOI and that any such discharges not covered

under a complete and accurate NOI are ineligible for coverage under the permit.

 

Comment ID 841.001.005

Author Name: Coram Phil

Organization: The Florida Department of Environmental Protection

While we generally support the concept, it should be left to the individual States to determine whether to exclude

coverage for discharges into Tier 3 waters or other designated waters, either through the 401 water quality certification

process or specific conditions within a State issued NPDES PGP. 
 

Response 

See response to Comment ID 182.001.003.

 

 

Comment ID 913.001.004

Author Name: Wilkinson Richard

Organization: Dayton Valley Conservation District

Tier 3 waters should not be included under the general permit. 
 

Response 

EPA disagrees with commenter.  See response to Comment ID 182.001.003.

 

Comment ID 917.001.004
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Author Name: Holley Robert

Organization: West Central Lyon County Weed Management Area

We request that Tier 3 waters not be included under the general permit. 
 

Response 

EPA disagrees with commenter.  See response to Comment ID 182.001.003.

 

Comment ID 931.001.003

Author Name: Mahoneyer Dennis

Organization: County of Salem Mosquito Extermination Commission

In New Jersey, the NJDEP has designated FW1 and Pinelands waterways as Tier 3 waters . In many instances, the

designation of FW 1 is given to a section of waterway within a State Park, but not necessarily because of its ecological

significance . From a statewide perspective, mosquito control has been conducted for decades in these Tier 3

watersheds even prior to their formal outstanding water resource designation. The fact that these waterways qualified

for this designation after decades of mosquito control suggests the use of various pesticides for mosquito control has

not and will not impact these waterways. 
 

Response 

See response to Comment ID 182.001.003.

 

 

Comment ID 939.001.007

Author Name: Russell Russell

Organization: Pennsylvania Department of Agriculture

The Department supports inclusion loftier 3 waters under the PGP or provisions, for states with delegation  authority, to

include Tier 3 and 303(d) waters if they so choose. Pesticide applications to protect forested areas for invasive insects

may well be responsible for many Tier 3 streams to be in existence today. Protective pesticide applications have been

made almost yearly for nearly 40 years to several counties in Pennsylvania to control Gypsy moth, without any negative

impacts on the Tier 3 streams in these treatment areas . Exclusion of these streams would require a substantial number

of individual permits to be filed. Of the 84,000 miles streams &rivers in Pennsylvania less than 200 miles have been

classified as 303(d) impaired as a result of pesticides, and the vast majority of theses miles are related to legacy

pesticides (e. g. chlordane) that are no longer used. Inclusion of these under the PGP would also eliminate applicator
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confusion by standardizing the Permit process.   
 

Response 

See responses to Comment ID 182.001.003 and Refer to PGP Comment Response Impaired Waters Essay.

 

1.2 - AUTHORIZATION TO DISCHARGE UNDER THIS PERMIT

Comment ID 292.1.001.002

Author Name: Lewis Trent

Organization: PondMedics Incorporated, North Texas Hydrologists, Incorporated

Our clients depend on us as a knowledge base and turnkey resource for all of their aquatic-related needs. Because we

are a "for-hire" company, our client ultimately determines when treatment is needed, what treatment method they desire

(i.e. mechanical, chemical or biological) and when their goals (action threshold) has been met. Although we can help

them assess all of these items, it's ultimately them, the client, that makes the final decisions. 
 

Response 

EPA agrees with commenter's assertion that for-hire applicators are not in position to make decisions on when pesticide treatment

will be performed, what method will be employed, and when the goals of the treatment will be determined to have been met.  EPA

restructured the final permit to assign permit requirements to the specific operators expected to be able to make such decisions and

perform activities necessary to comply with those permit terms.  As such, the permit now identifies Decision-makers and

Applicators as the two different types of Operators covered under the permit, with specific responsibilities identified for both.  See

also response to Comment ID 417.1.001.005..

 

Comment ID 321.1.001.002

Author Name: Zickert Cory

Organization: Wisconsin Lake and Pond Resource LLC

How long the NOI is good for 
 

Response 

The permit specifies that NOIs are submitted and are effective for the full duration of the permit (i.e., up to five years) unless certain

provisions are met in which case an updated NOI must be submitted to continue permit coverage.  Thus, one NOI can be submitted
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for an Operator for all discharges from the four pesticide use patterns covered under this permit in all areas where that Operator is

requesting to discharge during the full term of the permit.  The two provisions when an updated NOI is required is for a decision-

maker that (1) wants to discharge to a Tier 3 water (which had not previously been identified on the original NOI submission) and

(2) requires permit coverage for a treatment area not within the pest management area identified on the original NOI submission.

 

Comment ID 321.1.001.003

Author Name: Zickert Cory

Organization: Wisconsin Lake and Pond Resource LLC

what the NOI allows us to do 
 

Response 

The NPDES general permit regulations, at 40 CFR §122.28(b)(2), require that Operators submit a Notice of Intent (NOI) to obtain

coverage under an existing general permit for which that discharge is eligible (except in instances where EPA determines NOIs

would be inappropriate for certain dischargers). For the PGP, EPA is requiring submission of an NOI for certain discharges and is

providing automatic coverage for certain other discharges for which EPA determined it would be inappropriate to require an NOI.

Operators required to submit an NOI that fail to do so are not authorized to discharge under the permit.

 

Comment ID 326.1.001.004

Author Name: Schertz Scott

Organization: Schertz Aerial Service Inc

A major concern is the duplication of Notice of Intent (NOI) requirement of "Control over financing, or over the decision

to perform pest control activities." It is common for responsible aerial retailers to have a say to perform and impact

activities in pest control operations. It appears, according to EPA's draft permit, that this inherently subjects applicators

to duplicate requirements and regulator peril. This is due to the organization that finances or decides to perform the

activity. Any reasonable commercial scale will be required to submit the NOI, and applicators will have to decide on

whether or not to perform the requested function. It appears likely that the Courts in the future will make this a dual

requirement due to the plain language reading of the requirement. This NOI requirement should be exclusive to the

party requesting the pest control activities. The decision language is very problematic, with multiple decisions required

to perform these operations. 
 

Response 

Refer to responses to Comment ID 279.1.001.004, Comment ID 727.001.003 and the PGP Comment Response Structure Essay.
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Comment ID 333.1.001.007

Author Name: Kington Becky

Organization: Montana Weed Control Association (MWCA)

This is the ninth draft of this permit and yet there is still no definition of what are(s) the permit will cover; will it be a body

of water, a watershed, a county or a state? If EPA determines that the permit will be based on a body of water, given

the fees Montana will impose per permit, we believe this will be the end of weed management as we know it in our

state. We would highly suggest those permits be based on a significant area or on a state-wide basis. 
 

Response 

Refer to response to Comment ID 315.1.001.021.   Also, to be clear, the June 2010 draft permit out for public notice was the first

publicly available version of the permit.  EPA published a second draft final version of the permit in April 2011 although the

Agency did not take comments on that version of the draft final permit.

 

Comment ID 365.1.001.013

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

Does EPA have the ability to allow a period of time for compliance assistance for implementation? Due to several

factors, such as lack of specific outreach to the regulated conununity, lack of funding to conduct appropriate outreach,

lack of knowledge of the CWA by the regulated community, and a very fast implementation period, the likelihood that

NOls received by the agency will be incomplete in some respect is high. Completely removing coverage for those

individuals who submit an incomplete NOI will not result in success for this program. Compliance assistance and a

reasonable period of time for the regulated community to accommodate this new program are essential. 
 

Response 

EPA acknowledges commenter's concern about time for implementation.  The permit provides a delay before NOIs are required to

be submitted.  EPA believes this delay will provide Decision-makers with time to understand the NOI requirements, submit

complete and accurate forms, and develop any required PDMP.  It is important to note, although the NOI submission requirement is

delayed, the permit requirements are still applicable prior to the deadline for submitting the NOI.  EPA does not have the authority

to delay implementation of technology-based and water-quality based effluent limitations beyond the court ordered compliance date

of October 31, 2011.  EPA has been providing outreach and will continue to provide outreach to the regulated community and other

stakeholders even after this permit is issued and effective.

 

Comment ID 437.1.001.004
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Author Name: Sumner Lewis

Organization: U.S. Army Corps of Engineers

General - To what geographic area will the use of the General Permit and the required NOI apply? Will an NOI be

required for an entire large project, such as a Federal or private entity reservoir or series of reservoirs; or on the other

hand would it apply to individual areas within the lake? If the latter, hundreds of NOI ‘s could be required for the project. 
 

Response 

Refer to response to Comment ID 335.1.001.005 

 

Comment ID 438.1.001.001

Author Name: Hale Randall

Organization: Hale Dusting Service , Inc

In our area the growers hire private consultants to watch the crops and make recommendations for insect and weed

control. We have little input on the type of product that is to be applied and the job is usually to be done as soon as

possible. We would not be able to service our clients in the timely manner necessary to control damaging pest if we

were responsible for obtaining NPDES permits or make NOI s before the application is made. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 464.1.001.003

Author Name: Markowski Daniel

Organization: Vector Disease Control,  Inc. (VDCI)

We think that the filing of one (1) Notice of Intent (NOI) for the duration of the permit is a reasonable requirement that

most districts and operators should be able to comply with. Filing yearly permits could possibly lead to increased

administrative costs and cause undue delays in our vector management activities. 
 

Response 

Refer to response to Comment ID 321.1.001.002.
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Comment ID 483.1.001.029

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

CLA also requests that the Agency clarify that "coverage" as used in Section 1.2.1 of the draft PGP [FN 7] refers to the

authorization to discharge and is not inadvertently construed to denote the holder of the PGP. [FN 8] Otherwise, each

"employee, contractor, subcontractor and other agent" of an NOI filer might be deemed a permittee in their own right.

We believe that this is not EPA's intent and that the needed clarity can be provided by substituting the following

language: "Authorization to discharge extends to the operator who filed the NOI, its employees, contractors,

subcontractors, and other agents…"

 

[FN 7] "Coverage is for the operator who filed the NOI, including its employees, contractors, subcontractors, and other

agents…"

 

[FN 8] This confusion may be fostered by the unqualified use of the words "cover" and "covered" in the discussion of

the terms "operator" and "permittee" at pages 7 and 8 of the draft Fact Sheet. That discussion would be improved by

addition of a statement that distinguishes "coverage" from the permit's authorization of actions by "employees,

contractors, subcontractors, and other agents" who are not themselves permit holders but who are acting on behalf of a

permittee.  
 

Response 

EPA disagrees with commenter's assertion that permit language implies that each "employee, contractor, subcontractor, and other

agent" are each permittees in their own right.  In fact, the language as written indicates that submission of an NOI provides

coverage for a given Decision-maker's discharges, regardless of whether that Decision-maker personally performs activities that

result in a discharge or whether an employee, contractor, subcontractor, or other agent of the specific Decision-maker performs such

activities resulting in a discharge.  

 

Comment ID 487.1.001.003

Author Name: Fitch Matt

Organization: Texas Agricultural Aviation Association (TAAA)

Aerial applicators generally have little input to the planning decisions regarding the many applications they make each

year. Our members generally do not have the access, expertise or time to conduct environmental assessments or

monitoring that would be required under the proposed rules. Applicators generally have little or no advanced knowledge

of the intended spraying circumstances prior to receiving a contract for service, and thus would not have the advanced

detailed information that EPA requires to be included in the various documents that client decision-making entities must

submit. 
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Response 

Refer to response to Comment ID 727.001.003 and to PGP Comment Response Structure Essay. 

 

Comment ID 578.1.001.005

Author Name: Feldman Gabrielle

Organization: Island Conservation

Can Island Conservation obtain a PGP for multiple projects that are under EPA authority (ie) Desecheo Island in Puerto

Rico, and Palmyra Atoll in the South Pacific), or should we apply for separate permits?  
 

Response 

The PGP is structured such that any NOI should be submitted for no more than one state, territory, tribe, etc.  Decision-makers will

need to submit multiple NOIs for activities that include more than one state, territory, tribe, etc. and follow permit requirements

applicable to those areas.  Permit requirements that are specific to areas covered are included in Part 9 of the PGP.

 

Comment ID 597.1.001.002

Author Name: Markowski Daniel

Organization: Vector Disease Control, Inc. (VDCI)

We think that the filing of one (1) Notice of Intent (NOI) for the duration of the permit is a reasonable requirement that

most districts and operators should be able to comply with. Filing yearly permits could possibly lead to increased

administrative costs and cause undue delays in our vector management activities. 
 

Response 

Refer to response to Comment ID 321.1.001.002.

 

Comment ID 635.1.001.007

Author Name: Curtis Thomas

Organization: American Water Association, Association of California Water Agencies and Association of Metropolitan Water

Agencies

Regulatory Framework
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We would like to identify key positive aspects of the proposed regulatory approach and also recommend changes to

areas that could pose a problem for water resource managers whose goals are to protect public health by providing

drinking water that meets or exceeds SDWA standards, assure water quality is adequate for irrigation and recreational

uses, and provide other public benefits such as supporting food production. First and foremost, we agree with EPA that

a general permit process is critical to implementation of a permit structure for aquatic pesticide use under CWA. EPA's

proposal to "tier" permit requirements by the size of the application area is a sound and prudent framework. 
 

Response 

EPA acknowledges commenter's support of the proposed permit.

 

Comment ID 662.001.003

Author Name: Upham Nancy

Organization: Churchill County Mosquito,  Vector and Weed Control District, Nevada

1- Do we need multiple permits for the different types of applications that we do?

2- Is there a way to do a "blanket permit" for all entities in a specific river system with the understanding that all will be

providing separate operational plan information. 
 

Response 

Refer to response to Comment ID 335.1.001.005

 

 

Comment ID 674.1.001.004

Author Name: Lochner Tom

Organization: Wisconsin State Cranberry Growers Association (WSCGA)

In addition, we request that if this general permit is created, then the general permit should apply to all farmers on, or

near, any waters of the United States and that the restriction against general permit coverage for activities near

Outstanding Resource Waters (i.e., Tier 3 waters) be eliminated with regard to this permit. 
 

Response 

Refer to response to Comment ID 265.1.001.002 
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Comment ID 825.1.001.003

Author Name: Lyon Jeff

Organization: Wisconsin Farm Bureau Federation (WFBF)

In addition, we request that if EPA allows for a general permit, then the general permit should apply to all farmers on, or

near, any waters of the United States and that the restriction against general permit coverage for activities near

Outstanding Resource Waters (i.e., Tier 3 waters) be eliminated with regard to this permit.  
 

Response 

Refer to response to Comment ID 265.1.001.002 

 

Comment ID 906.1.001.011

Author Name: Harja John

Organization: Public Lands Policy Coordination Office (PLPCO), Office of the Governor, State of Utah

Aquatic Nuisance Animal Control (Rotenone) -UDWR depends almost entirely upon  the use of rotenone as a piscicide,

integral to fish population management in many waters of  the state. It is not feasible to remove undesirable fish

populations from various waters, or to  restore desirable native species and sport fish populations into waters. without

the use of  rotenone. The only other currently approved piscicide (actinomycin) presents efficacy  issues, and is not in

wide use as a result. Importantly, the U.S. Forest Service, the U.S.  Bureau of Land Management, the U.S. Bureau of

Reclamation, and the Utah Reclamation  Mitigation and Conservation Commission each partner, to varying degrees,

with UDWR in  use of rotenone to manage native fish populations. 

 

The total treated area of waters varies within the state from year to year, from several  hundred to several thousand

acres of lacustrine reservoir area annually. While the POP  would not preclude use of rotenone, it would invoke

substantial new administrative and  monitoring requirements. The state requests recognition of practical constraints,

and would  recommend that EPA facilitate a single statewide rotenone NOI which leads to a five year  authorization.

The state also recommends that annual statewide documentation of precise locations treated, amount of rotenone

released, and results of downstream "sentinel fish" monitoring be included under the same authorization.   
 

Response 

Refer to response to Comment ID 321.1.001.002.  EPA’s Pesticide General Permit will cover pesticide applications in the areas

where EPA is the permitting authority, which include Massachusetts, New Hampshire, New Mexico, Idaho, Oklahoma, Alaska,

Washington, D.C., most U.S. territories and Indian country lands, and many federal facilities (for details, see

http://www.epa.gov/pesticides). In Utah, the state NPDES authority will issue its own permits, which may include site-specific

requirements.  Also, EPA disagrees with commenter suggestion to include specific areas treated, amount of pesticide released, and
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results of downstream monitoring to be included in the NOI authorization.  In fact, the NOI is to be submitted prior to the Decision-

maker knowing exactly where pesticides are applied, the quantity applied, and the results of any downstream monitoring from such

applications.  EPA is requiring the more significant Decision-makers, i.e., those large entities required to submit an NOI, to submit

annual reports that contain much of the information recommended by the commenter to be included in the NOI.  EPA is not,

however, requiring sentinel fish monitoring although the Agency expects that many larger applicators will perform such activities

for purposes of assessing the efficacy of treatment activities.  Rather, EPA is requiring all operators to notify the agency of any

adverse incidents identified as a result of discharges from the application of pesticides covered under the permit.

 

Comment ID 911.001.002

Author Name: O'Keefe Sean

Organization: Alexander & Baldwin, Inc. (A&B)

EPA should extend automatic permit coverage to provide operators with sufficient time after vacatur of the NPDES

Pesticides Rule to submit Notices of Intent. As noted above, once an authorized state issues its Pesticide General

Permit, any operator who believes they will exceed certain treatment area thresholds will need to prepare and submit a

Notice of Intent in order to be covered by the Pesticide General Permit. The NOI must be submitted a minimum often

days prior to the vacatur date so that permit coverage will become effective on the date it is required. These operators

will also need to develop the various plans and procedures necessary in order for them to comply with the permit, and

to bring their practices into conformance with the permit. This will be no small task for operators who have never

previously been subject to NPDES permitting. Even if the stay of the vacatur is extended, operators are likely to have

very little time between the effective date of rules implementing a state Pesticide General Permit and the vacatur date

by which they must obtain permit coverage and be in full compliance with all of the terms of the permit. It is therefore

appropriate for EPA to provide interim automatic permit coverage to operators required to submit a NOI while they are

in the process of preparing the NOI for submittal. 

 

Although the vacatur of the NPDES permit exemption for vessel discharges became effective on February 6, 2009,

EPA's Vessel General Permit extended automatic permit coverage to vessel operators even if they were required to

submit a Notice of Intent. For those operators required to submit a NOI, automatic permit coverage extended until the

time that they submitted their NOI(due beginning June 19, 2009), but no later than September 30, 2009.  This extension

of automatic coverage allowed all vessel operators to be covered by the permit at the time the vacatur became

effective, while at the same time providing adequate time for operators to prepare and submit their Notices of Intent.

A&B strongly recommends that a similar approach be adopted under the Pesticide General Permit in order that all

operators required to prepare and submit a Notice of Intent may have sufficient time to do so. As was done for the

Vessel General Permit, EPA should extend automatic permit coverage to all operators, including those required to

submit a NOI. For operators that will exceed a treatment area threshold, automatic coverage should extend for up to

nine months after the effective date of the General Permit, provided that they submit their NOI by a date specified by

EPA.   
 

Response 
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Refer to response to Comment ID 365.1.001.013.  Also, consistent with commenter's suggestion, the final permit does include an

automatic permit coverage period in advance of NOI submission consistent with the approach used in EPA's Vessel General Permit.

 However, whereas the Vessels General Permit was a national permit, EPA’s Pesticide General Permit will only cover pesticide

applications in the areas where EPA is the permitting authority, which include Massachusetts, New Hampshire, New Mexico,

Idaho, Oklahoma, Alaska, Washington, D.C., most U.S. territories and Indian country lands, and many federal facilities (for details,

see http://www.epa.gov/pesticides). In the other 44 states, the state NPDES authorities will issue the permits.

  

 

1.2.1 - NO REQUIREMENT TO SUBMIT A NOTICE OF INTENT (NOI)

FOR CERTAIN APPLICATIONS [REQUEST FOR COMMENT]

Comment ID 234.1.001.010

Author Name: Rodgers, Jr. J.

Organization: Clemson University

The threshold should accommodate research applications and no NOI should be required. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 234.1.001.015

Author Name: Rodgers, Jr. J.

Organization: Clemson University

How (exactly) will an applicant apply for a permit? 
 

Response 

See Section 1.2.1 and Appendix D of the PGP. Also refer to PGP Comment Response PGP Comment Response NOI Threshold

Essay.

 

Comment ID 279.1.001.006

Author Name: Ferenc Susan
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Organization: Chemical Producers & Distributors Association

EPA has established annual treatment area thresholds for the PGP that would require operators to submit a NOI to gain

PGP coverage if an annual threshold is expected to be exceeded. Although some entities would gain automatic PGP

coverage by meeting the basic eligibility criteria, there are other operators, such as those engaged in pesticide research

and development ("R&D") that should be exempted from the NOI requirement. Some of the annual area thresholds are

low enough that they could capture the cumulative R&D pesticide applications of major universities, experimental

stations, pesticide manufacturers or other R&D entities engaged in scientific research. These studies are conducted by

experts and their staff, and are generally limited to the funds, scope, and time allowed for implementing well-defined

experimental procedures. Consequently, imposing the numerous burdens that exceedance of an area threshold would

impose could sabotage the scientific research objectives of individual researchers or their employing university,

research station, or pesticide registrant company. CPDA recommends that EPA specify that pesticide applications

made to and over, including near, waters of the U.S. solely for the purpose of R&D, as defined in Appendix A of the

PGP, would be covered automatically by the PGP but not subject to the NOI requirement and other requirements

applicable to NOI filers. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 290.1.001.012

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue 5: The appropriateness of any entities not being required to submit a Notice of Intent to apply pesticides to waters

of the U.S.

 

Comment: Individual household discharges constitute a primary source of pollution to the waters of the U.S. AMCA

acknowledges that any scheme that would include all potential discharges is probably unworkable, as expressed

elsewhere - but theoretically consistent with the CWA's intent as interpreted by the 6th Circuit Court of Appeals.

Government and private mosquito control operators are easy targets for litigation, particularly from citizen lawsuits.

However, there is no valid rationale as to why they should be singled out for jeopardy when exemptions are provided for

households, agricultural return flow and runoff. Either all or none should be subject to the statute's provisions.

 

Recommendation: All point source pollution, regardless of the status of its source, should be subject to the provisions of

the statute. 
 

Response 

EPA disagrees with commenter that the CWA provides for a statutory exemption for point source discharges of pollutants to waters
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of the United States that come from households, unlike those exemptions provided for irrigation return flow and agricultural

stormwater.

 

As a result of the Sixth Circuit Court’s decision to vacate the 2006 NPDES Pesticides Rule, NPDES permits will be required for

point source discharges to Waters of the United States of biological pesticides, and of chemical pesticides that leave a residue.

Please note that the PGP and the 6th Circuit Court's decision had no effect on CWA statutory exemptions.

 

Comment ID 296.1.001.008

Author Name: Delaney Tom

Organization: Professional Landcare Network (PLANET)

The EPA has established treatment area thresholds for the PGP that would require the submission of a Notice of Intent

(NOI) in order to gain PGP coverage by "operators" if the annual threshold is expected to be exceeded. Submission of

an NOI for PGP coverage is coupled with many other compliance requirements and would create a significant burden of

time and cost for many small businesses. Some permittees would gain automatic coverage, but the conditions under

which this would occur are not entirely clear. The EPA should clarify that for-hire pesticide applicators, operating under

contracts of their client decision-making government agencies and/or public/private organizations, should not be

required to submit an individual NOI to be covered automatically by the EPA's pesticide NPDES general permit,

regardless of number of clients they have or acres they apply pesticides to during the year. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

 

Comment ID 311.1.001.011

Author Name: Van Wychen Lee

Organization: Weed Science Society of America (WSSA)

NOI Thresholds:  The EPA officials have frequently stated the agency's intent to set NOI thresholds at levels that would

capture only the largest operators - approximately 10% of the total - responsible for discharges under these four

pesticide use patterns [FN 3].  However, some of the NOI thresholds at Part 1.2.2 of the permit are low enough that

they could capture the annual total pesticide research and development (R&D) applications of major universities,

experimental stations, pesticide manufacturers, government agencies or other R&D entities engaged in expert scientific

research. The WSSA believes that applications solely for the purpose of "pesticide research and development" (R&D),

as defined in Appendix A, should be automatically covered by this permit and not be required to submit an NOI.
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[FN 3]: For example, Linda Boornasian, EPA Office of Water, June 9, 2010  
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 311.1.001.016

Author Name: Van Wychen Lee

Organization: Weed Science Society of America (WSSA)

In EPA's draft PGP, IPM requirements of Part 2.2 would apply "to any entity that is required to submit an NOI, as

required in Part 1.2.2, including any pesticide applicator hired by such entity or any other employee, contractor,

subcontractor or other agent." The WSSA believes that applications solely for the purpose of "pesticide research and

development" (R&D), as defined in Appendix A, should not be required to implement Part 2.2. EPA states that such

R&D pesticide applications must still implement Part 2.2 to the extent that its requirements do not compromise the

research design. While this is likely sufficiently vague as to allow scientific research to proceed, it still exposes

scientists, extension workers, teachers, and product development engineers to potential legal jeopardy from citizen

suits.  The WSSA urges EPA to fully exempt scientific R&D efforts from the IPM requirements of Part 2.2 unless the

purpose of the studies is in some manner related to evaluation of IPM methods or their relative effectiveness.    
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 317.1.001.001

Author Name: Johnstone Richard

Organization: Integrated Vegetation Management (IVM) Partners, Inc.

General Use Permits

On page #20 of the 2010 NPDES Pesticides General Permit Fact Sheet it states:

 

"EPA has determined that it would be inappropriate to require operators that apply pesticides to relatively small areas to

submit NOIs. Therefore, EPA is exercising its discretion and not requiring these operators to submit NOIs. EPA

developed annual treatment area thresholds for each use pattern that it believes will only exclude those operators

making small-area applications from the NOI requirement because their discharges will be comparatively small."

 

IVM Partners strongly supports EPA's discretionary decision to not require NOIs for relatively small treatment areas and

instead develop thresholds. In like manner, EPA should recognize the small areas normally treated when performing
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vegetation management on utility, railroad and highway rights-of-way (ROW) and grant these applications general

permits.

 

ROW Small-area Applications

 

Linear ROW may vary from only 10 feet to several hundred feet wide, depending on the size and numbers of electric

conductors, pipelines, rails or highway lanes, but being linear features, ROW cross all types of ecosystems as they

connect energy sources, commodities or roads with consumers. As these ROW traverse miles of landscape they must

cross multiple waterways, ranging from small ditches and seeps to rivers and lakes. Herbicide applications to control

trees

and invasive plants on ROW are necessary to develop successful integrated vegetation management (IVM) programs,

but these applications usually consist of only one broadcast treatment across the ROW followed by a selective touch-up

treatment a year or two later. Subsequent applications are then applied on an as needed basis after inspection,

approximately every 3-5 years or longer, depending on rainfall, elevation and length of growing seasons. These

subsequent applications are also usually applied selectively, as the native compatible plant community and wildlife seed

consumption help control the weed species through cultural and biological controls.

 

Integrated Vegetation Management

 

IVM is a management practice recognized by the EPA Office of Pesticide Programs (7511C) EPA 731-F-08-011

October 2008) and all federal land management agencies (BLM MOU WO- 220-2006-09) and our nation has

established best management practices (ANSI A300 (Part 7)- 2006 IVM) and a study guide. With IVM, all the planning,

reporting and quality assurance aspects of the NPDES process are already in place: ROW are first inspected, action

thresholds established, and appropriate management methods chosen from manual, mechanical, chemical, biological

and cultural controls; based on effectiveness, environmental impact, site characteristics, worker and public health and

safety, security and economics. After applications have been performed the treated sites are evaluated for quality

assurance and documented, and the cycle of establishing thresholds is repeated. With all of the necessary criteria in

place, the Agency can be assured that only the lowest, effective rates of herbicides are used in the applications.

Technological improvements, such as GIS mapping, make it possible for a ROW manager to note where water

crossings may occur and develop vegetation management plans specific to those areas. Herbicides, which EPA has

already approved for use in or near water, can be specified for use in the water crossing areas and the products applied

in a manner that will reduce or eliminate any contamination of water. 
 

Response 

EPA acknowledges commenter's concerns regarding application of the permit to pest control on rights-of-way (ROW) and the fact

that integrated vegetation management is a widely implemented best management practice already.  The final permit is consistent

with these existing practices and provides for coverage for unavoidable discharges from such activities.  Also, please refer to PGP

Comment Response NOI Threshold Essay.

 

Comment ID 341-cp.001.004
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Author Name: Anonymous Anonymous

Organization:  

Aerial applicators should be exempt for permitting process if FIFRA and label directions are followed and manager of

lands is already permitted or is exempt because of size or acreage being treated. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

  

 

Comment ID 428.1.001.003

Author Name: Frazier Katie

Organization: Virginia Agribusiness Council

EPA should provide automatic coverage for research scientists and organizations (e.g., universities, corporate research

organizations, and pesticide registrants pursuing the trials required for registration) without requiring an NOI. Many such

facilities operate on research grants that will not fund those extra time-consuming and expensive requirements, and

certain components, such as IPM, may interfere in the design and conduct of pesticide research. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 450.1.001.012

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

We urge EPA to clarify that for-hire aerial application small businesses are eligible for automatic coverage, regardless

of the number of acres treated in a year, when operating under contract(s) from decision-making permitted

organizations, whether or not those clients file an NOI. As such, aerial applicators would be responsible for properly

maintaining their aircraft and minimizing discharges through BMPs, but it would be the responsibility of client decision-

making organizations to conduct and document IPM, surveillance monitoring, adverse incident reporting and/or annual

reporting. 
 

Response 
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Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 450.1.001.021

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

NOIs and their Thresholds: EPA intends NOIs to provide a means of tracking the activities of pesticide operators and

proposes an NOI filing schedule and list of contents. EPA proposes several annual treated-area thresholds for

determining when NOI submissions are required, and thus who would be subject to the extensive PGP compliance

requirements that accompany NOI submission.

 

NAAA requests that aerial applicators be exempt from the NOI submission and IPM associated with the NOI

submissions and instead be held to reasonable requirements for recordkeeping and reporting of maintenance,

calibration and observation of applications. Our reasoning is as follows:

 

1. To avoid double counting of treatment areas, EPA states: "To determine whether an entity's activities will exceed one

or more of the annual treatment area thresholds, the entity should exclude from its calculation any pesticide application

activities conducted under another entity's NOI…"[FN12] "For-hire applicators applying pesticides under contract from

another party will include the acreage treated on behalf of the client in their annual total unless that client has submitted

or has responsibility for submitting an NOI reflecting that treatment per the NOI requirements. If the client has already

submitted an NOI for the area to be treated, the applicator does not need to include it in her NOI threshold calculation."

[FN13] On this basis, we conclude a number of for-hire aerial applicators would not have to file an NOI, regardless of

the acreage they are hired to treat annually, for they would be operating under the NOIs submitted by their contracting

organizations and agencies. Operators meeting the eligibility provisions, but whose discharges are not subject to the

requirement to independently submit an NOI, are automatically authorized to discharge after April 9, 2011.[FN14]

 

2. The information necessary to complete an NOI in advance of a pesticide application, including making prerequisite

Integrated Pest Management (IPM) decisions, is generally readily available only to decision-making entities and not

aerial applicators. Aerial applicators are pilots and lack the resources, authority, opportunity and-in most cases- the

technical knowledge to file NOIs. For-hire aerial applicators service perhaps 100 or more clients annually in several

states that could have very different PGPs and regulatory requirements triggered by NOI submission. Aerial applicators

would be unable to anticipate such contracts in advance or attempt to complete the accompanying IPM and other

requirements for all of these clients without considerable economic and legal jeopardy. This is not equivalent to the

applications made by representatives of other industries (e.g., aquatic weed control by boat or ground vehicles).

 

3. The average aerial application business is made up of about four people (two pilots/mechanics, a mixer/loader, and

an administrative assistant). Despite this small size, these companies may have 100 or more individual customers.

Having to assemble the information to file a proper NOI, and then concurrently keep records throughout the season to

meet the PGP recordkeeping requirements for NOI submitters would likely require pilots to hire additional employees for

recordkeeping, collection and interpretation of technical data (as well as lawyers if such decisions and records are

challenged by third-party entities). Flight insurance for aerial applicators is already expensive; underwriters might decide
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not to cover the applicators at all because of the markedly increased liability to which the NOI will subject the applicator.

EPA must consider these statistics and small-business demographics as it finalizes its draft PGP. There is no doubt that

EPA's PGP requirements will affect the aerial application industry and the vital services it provides to society. We urge

EPA to minimize the risk of unintended economic and social consequences of the PGP by exempting aerial applicators

from NOI submission and IPM and implementing reasonable recordkeeping and reporting requirements instead.

 

4. Aerial applicators' compliance with the PGP's technology-based limitations of PGP part 2.1 and 2.2, FIFRA and FAA

requirements will likely satisfy the goals of the CWA Small business aerial applicators, small municipalities and other

such client organizations will suffer under the NOI thresholds proposed by EPA, and many applicators would exit the

business.

 

If an aerial applicator applies pesticides under contracts with one or more small municipalities or other client(s) that

do(es) not submit an NOI because they individually do not exceed an annual acreage threshold, we believe that neither

the client nor the aerial applicator should be required to submit an NOI; automatic coverage should be afforded both

entities. Were EPA to expect those small entities to pass the NOI submission requirement to the for-hire applicators as

a condition of employment in the contracts, it is our belief that the industry would refuse to accept such small clients in

the future rather than submit an NOI. Requiring an NOI of aerial applicators under these circumstances would not

advance any environmental benefit, for (a) the applicators would have used the same professionalism for the small

clients as they do for their many large clients, and (b) the applicators' refusal to service any small clients that do not

submit NOIs themselves would likely lead to environmental degradation and health issues due to lack of control of

pests.  

 

[FN12] Draft PGP at 3

[FN13] Draft FS at 22

[FN14] Draft PGP at 2 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 453.1.001.012

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

4. We urge EPA to clarify that for-hire aerial application small businesses are eligible for automatic coverage,

regardless of the number of acres treated in a year, when operating under contract(s) from decision-making permitted

organizations, whether or not those clients file an NOI. As such, aerial applicators would be responsible for properly

maintaining their aircraft and minimizing discharges through BMPs, but it would be the responsibility of client decision-

making organizations to conduct and document IPM, surveillance monitoring, adverse incident reporting and/or annual

reporting. 
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Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 469.1.001.007

Author Name: Frank Matthew

Organization: Wisconsin Department of Natural Resources (DNR)

NOI should not be required and be optional for operations that choose to do so. Using the internet to supply the facility

information would allow automated entry into the permittee database. 
 

Response 

EPA disagrees with commenter that NOIs should not be required of any Operators but that Operators should have the discretion to

submit an NOI if they so choose.  EPA identified those activities the Agency is most interested in obtaining information on and for

providing an opportunity for the public to be aware of such applications consistent with 40 CFR 122.28(b)(2)(v).  NOIs are required

of those Operators consistent with 40 CFR 122.28(b)(2)(i) and (b)(2)(v).  EPA is uncertain of the purpose of allowing for optional

NOI submission and is consistent with the regulatory requirements of 122.28(b)(2).  EPA agrees with commenter that electronic

submission of NOIs should be available and the Agency is expecting to have an electronic system available beginning

approximately six months after permit issuance.

 

Comment ID 478.1.001.007

Author Name: Stieren Terry

Organization: Minnesota Agricultural Aircraft Association (MAAA)

Applicators who apply pesticides for-hire should be exempt from the NOI requirement of the permit, regardless of how

many acres they treat annually. Applicators should be covered under the general permit and be exempted from

thresholds limits as long as they are in compliance with state and federal regulations, and the pesticide is applied in

accordance with FIFRA and the label directions. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 481.1.001.009
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Author Name: Snyder Rodney

Organization: Pesticide Policy Coalition

Submission of such an NOI is coupled with many other compliance requirements. Some permittees would gain

automatic coverage, but the conditions under which this would occur are not entirely clear. For example, some of the

annual NOI thresholds at Part 1.2.2 of the PGP are low enough that they could capture the cumulative research and

development (R&D) applications of major universities, experimental stations, pesticide manufacturers or other R&D

entities engaged in scientific research. These studies are conducted by experts and their staff, and are generally limited

to the funds, scope and time allowed for well-defined experimental procedures. Adding the numerous burdens that

exceedance of an NOI threshold would bring could sabotage the scientific research objectives of individual researchers

or their employing university, research station or pesticide registrant company. EPA should clarify that pesticide

applications made into and over, including near, waters of the U.S. solely for the purpose of "pesticide research and

development", as defined in Appendix A, are automatically covered by this PGP and not be required to submit an NOI

or comply with accompanying IPM or other requirements. Furthermore, we conclude that most for-hire custom

applicators (aerial, ground, water) operating under contracts (and under the submitted NOIs) of their client decision-

making government agencies and/or public/private organization will not be required to submit an individual NOI and will

be covered automatically by EPA's PGP, regardless of number of clients they have or acres they apply pesticides to

during the year.[FN 9] 

 

[FN 9] PPC recognizes other NOI considerations may apply when the decision making organization is itself a very small

entity that does not submit an NOI. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 483.1.001.012

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

6	We urge EPA to determine that, since most for-hire aerial applicators are very small businesses operating under

contracts (and the notice of intents) of state agencies or other client organizations, most for-hire aerial applicators will

be covered automatically by EPA's PGP, regardless of number of clients they have or acres they apply pesticides to

during the year;

 

7	EPA should clarify that pesticide applications made into and over, including near, waters of the U.S. solely for the

purpose of "pesticide research and development," as defined in Appendix A, are automatically covered by this PGP and

not be required to submit a notice of intent ("NOI"). The researchers covered by this statement would thus not be

subject to IPM, PDMP, annual reporting and other requirements triggered by the filing of an NOI;

 

PGP Responses to Comments Coverage Under This Permit

141510/31/2011 04:04 PM EDT



 

 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 483.1.001.038

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

CLA member companies provide crop protection products to farmers and others engaged in agriculture and

agribusiness, including farmers, ranchers, custom applicators, and scientists engaged in agricultural research. It is our

understanding that due to the terrestrial nature of such applications, pesticide applications by farmers and ranchers will

generally not be subject to the CWA or this PGP, and that applications by custom (for-hire) applicators working for

farmers under farm/ranch contracts would similarly not be subject to the CWA or this PGP. However, to the extent for-

hire applicators also apply pesticides for other non-farm organizations into and over, including near, waters of the U.S.

(e.g., for mosquito control or forest canopy pest control), or scientists performing important pesticide research projects,

we offer the following comments:

 

a. 	Custom Applicators: To avoid double counting of the NOI threshold areas, EPA states: "To determine whether an

entity's activities will exceed one or more of the annual treatment area thresholds, the entity should exclude from its

calculation any pesticide application activities conducted under another entity's NOI…"[FN 33] "For-hire applicators

applying pesticides under contract from another party will include the acreage treated on behalf of the client in their

annual total unless that client has submitted or has responsibility for submitting an NOI reflecting that treatment per the

NOI requirements. If the client has already submitted an NOI for the area to be treated, the applicator does not need to

include it in their NOI threshold calculation." [FN 34] On this basis, we believe it likely that few for-hire aerial applicators

will have to file an NOI, regardless of the acreage they are hired to treat annually. Operators meeting the eligibility

provisions but whose discharges are not subject to the requirement to independently submit an NOI are automatically

authorized to discharge after April 9, 2011.[FN 35] We urge EPA to determine that, since most for-hire aerial applicators

are very small businesses [FN 36] operating under contracts (and the NOIs) of state agencies or other client

organizations, most for-hire aerial applicators will be covered automatically by EPA's PGP, regardless of number of

clients they have or acres they apply pesticides to during the year.[FN 37]

 

[FN 33] Draft General Permit at 3

 

[FN 34] Draft Fact Sheet at 22

 

[FN 35] Draft General Permit at 2

 

[FN 36] North American Industry Classification System (NAICS) Code 561710

 

[FN 37] CLA recognizes other NOI considerations may apply when the decision making organization is itself a very
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small entity

 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 483.1.001.039

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

b. 	Pesticide Researchers: EPA states its intent to set NOI thresholds at levels that would capture only the largest

operators - approximately 10% of the total - responsible for discharges under the four pesticide use patterns. However,

some of the annual NOI thresholds at Part 1.2.2 of the permit are low enough that they could capture the research and

development ("R&D") applications of major universities, experimental stations, pesticide manufacturers or other R&D

entities engaged in expert scientific research. These studies are conducted by experts and their staff, and are generally

extremely limited in the funds, scope and time allowed for experimental procedures. The numerous added burdens that

exceedance of an NOI threshold would bring a university, research b. 	Pesticide Researchers: EPA states its intent to

set NOI thresholds at levels that would capture only the largest operators - approximately 10% of the total - responsible

for discharges under the four pesticide use patterns. However, some of the annual NOI thresholds at Part 1.2.2 of the

permit are low enough that they could capture the research and development ("R&D") applications of major universities,

experimental stations, pesticide manufacturers or other R&D entities engaged in expert scientific research. These

studies are conducted by experts and their staff, and are generally extremely limited in the funds, scope and time

allowed for experimental procedures. The numerous added burdens that exceedance of an NOI threshold would bring a

university, research station or pesticide registrant could sabotage the scientific research. EPA should clarify that

pesticide applications made into and over, including near, waters of the U.S. solely for the purpose of "pesticide

research and development" , as defined in Appendix A, are automatically covered by this PGP and not be required to

submit an NOI.

 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 493.1.001.002

Author Name: Zuccaro Matthew

Organization: Helicopter Association International (HAI)
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The Permit should also make it clear that contract applicators are automatically covered under the general permit and

thus exempted from thresholds limits as long as they are in compliance with state and federal regulations, and the

pesticide is applied in accordance with FIFRA and the label directions.

 

As part of the NOI process the person submitting the NOI must provide a documented IPM plan demonstrating that the

decision to apply the pesticide was based on an IPM program taking into consideration the density of the pest species,

the environmental sensitivity of the area, the toxicity of the product used, the volume of the products used, etc. Contract

applicators have no way to provide such information. The applicator is hired to apply a pesticide to a site selected by

the applicator's customer. The customer is the only entity who has the ability to make and document such IPM

decisions.

 

The vast majority of for-hire applicators, who contract to apply pesticides, using helicopters, are very small businesses.

They do not have the personnel, resources or expertise to perform all of the functions required of NOI filers. Requiring

contact aerial applicators to file NOIs and keep track of IPM plans, Pesticide Discharge Management Plans and Annual

Reports for a large number of client/customers would threaten the economic viability of this important sector of the

industry. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

 

Comment ID 616.1.001.006

Author Name: Duskin Edgar

Organization: Southern Crop Production Association

Thresholds for NOI submission and automatic coverage for R&D - EPA should provide automatic coverage for research

scientists and organizations (e.g., universities, corporate research organizations, and pesticide registrants pursuing the

trials required for registration) without requiring an NOI, IPM, reporting. Many such facilities operate on research grants

that will not fund those extra time-consuming and expensive requirements, and the IPM components will likely interfere

in the design and conduct of pesticide research. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 672.1.001.006

Author Name: Hanson Keith
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Organization: Minnesota Chamber of Commerce

Applicators who apply pesticides for-hire should be exempt from the NOI requirement of the permit, regardless of how

many acres they treat annually. Contract applicators should be covered under the general permit and be exempted from

thresholds limits as long as they are in compliance with state and federal regulations, and the pesticide is applied in

accordance with FIFRA and the label directions. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 675.1.001.013

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

Pesticide Researchers: USEPA states its intent to set NOI thresholds at levels that would capture only the largest

operators - approximately 10% of the total - responsible for discharges under the four pesticide use patterns. However,

some of the annual NOI thresholds at Part 1.2.2 of the permit are low enough that they could capture the research and

development (R&D) applications of major universities, experiment stations, pesticide manufacturers or other R&D

entities engaged in expert scientific research. These studies are conducted by experts and their staff, and are generally

extremely limited in funds, scope and time allowed for experimental procedures. Adding the numerous burdens that

exceedance of an NOI threshold could cause a university, research station or pesticide registrant could sabotage the

scientific research. USEPA should clarify that pesticide applications made into and over, including near, waters of the

US solely for the purpose of "pesticide research and development" (R&D), as defined in Appendix A, are automatically

covered by this permit and not be required to submit an NOI. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 685.1.001.011

Author Name: Musa Christine

Organization: Warren County Mosquito Extermination Commission (WCMEC), New Jersey

NOTICES OF INTENT

 

• The appropriateness of entities not submitting an NOI. What is the appropriate subset of permittees to require or not

require an NOI from?
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• The appropriateness of the annual treatment area thresholds- Do the proposed annual thresholds adequately

separate "large scale" from "small scale" applications for the respective use patterns?

 

NOI or NOT:

In the New Jersey mosquito control community, focusing on larviciding versus relying on adulticiding is viewed as an

appropriate IPM strategy as the pesticides used are target specific and the application areas are limited in size. Any

large area of larviciding is usually open space reducing human exposure to pesticides. From a public health point of

view, it is more prudent to eliminate the mosquito in its larval stage rather than allow it to emerge as an adult and serve

as a nuisance and/or vector of disease (both of which impact the human population, livestock and other domesticated

animals).

 

In any case, government agencies established and operating under public health statutes should be exempt from the

requirement to submit an NOI. 
 

Response 

EPA disagrees with commenter that government agencies should not be required to submit an NOI.  Since in most cases,

government agencies are the largest pesticide applicators (i.e., size of area treated), EPA believes it is appropriate to not single out

these entities from the requirement to submit an NOI.  Also, please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 694.001.001

Author Name: Aydell Gary

Organization: Water Pertmit Division,  Office of Environmental Services,  Louisiana Department of Environmental Quality

(LDEQ)

LDEQ strongly recommends that EPA exercise maximum flexibility in allowing states to develop PGPs without the

requirement to submit NOIs. 40 CFR 122.28(b)(2)(v) states, ‘.......Dischargers ……., may, at the discretion of the

Director (e.g., LDEQ), be authorized under a general permit without submitting a notice of intent (NOI) when the

Director finds that a NOI would be inappropriate....'. "....In making such a finding, the Director shall consider: the type of

discharge; the expected nature of the discharge; the potential toxic and conventional pollutants of the discharge; the

expected volume of the discharge; other means of identifying discharges covered by the permit; and the estimated

number of dischargers to be covered by the permit." While it is clear that it is the state's ‘discretion' to authorize

discharges under a general permit without the submittal of a NOI, we encourage EPA to exercise maximum flexibility in

allowing states the ‘discretion' to assess the factors which must be considered. 
 

Response 

Refer to response to Comment ID 315.1.001.021.
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Comment ID 696.001.001

Author Name: Debessonet Jeff

Organization: Bureau of Water, South Carolina Department of Health and Environmental Control

NOIs should not be required. Similar to 40 CFR 503 rule of February 1993, the rule ought to be self-implementing in

that NOIs should not be required. EPA has decided in this proposal to require NOIs from larger applicators, but this is

an arbitrary cut off. The permit should allow the disrection to request NOIs, but not require them. 
 

Response 

EPA disagrees with commenter that NOIs should not be required (i.e., rule should be self-implementing).  While the Agency

acknowledges that it does not believe it is appropriate to obtain NOIs from every operator covered under the permit, based on the

Agency's analysis, consistent with 122.28(b)(2)(i) and (b)(2)(v), EPA is requiring NOIs from certain operators and for certain

applications.  Refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 739.001.004

Author Name: Biel Mark

Organization: Chemical Industry Council of Illinois (CICI)

Additionally, USEPA should provide automatic coverage for research scientists and organizations (i.e ., universities,

corporate research organizations, and pesticide registrants pursuing the trials required for registration) without requiring

an NOI, IPM, and reporting. Many such facilities operate on research grants that will not fund those extra time-

consuming and expensive requirements, and the IPM components will likely interfere in the design and conduct of

pesticide research . 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.
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Comment ID 831.001.002

Author Name: Haller W.

Organization:  

If the threshold is not raised from 20 acres,, then I have a real problem as a researcher studying and conducting

research for labeling new herbicides. These studies are usually done under an EUP and water use is greatly restricted,,

and how would one develop an IPM plan if the objective is to solely determine proper rates and selectivity of

experimental products?? Again, most of this work is done in private lakes, retention ponds, and leased fish farms in my

case.  In addition,, Scientists from universities and maybe the corps of engineers have confidentiality agreements with

the registrant of a potential new herbicide being tested,  as such, we would violate the confidentiality agreement if we

reported annually the acres treated, the concentration applied, the herbicide used,, if used twice,  and results of the

treatments..There appears to be no exemption for research scientists,, so if the threshold is not raised significantly,,

then I would like to see an exemption from permitting/NOI/reporting of a certain number of acres,, and I teated 500

acres this year.  Otherwise, I think research is going to be stifled,, and we could not enter into secrecy agreements,, so

no work on potential new,, and maybe more environmentally friendly compounds...  
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 937.001.004

Author Name: Zander Kathleen

Organization: South Dakota Agri-Business Association (SDABA)

EPA's permit language includes several references to conveyances that would presumably be regulated by the permit.

These include "water's edge including irrigation ditches" and "conveyances with hydrologic surface connection to waters

of US at time of pesticide application". EPA should acknowledge in the permit that roadside ditches and other upland

conveyances are not subject to the Clean Water Act or its permit.   
 

Response 

Please refer to PGP Comment Response Waters of the United States Essay.

 

1.2.2 - OPERATORS REQUIRED TO SUBMIT AN NOI 

Comment ID 187.001.002

PGP Responses to Comments Coverage Under This Permit

142210/31/2011 04:04 PM EDT



 

Author Name: Cochran Thomas

Organization: Lake Road Partners L.P.

(2) Ours is a small body of water - is there no exemption for small ponds? 
 

Response 

EPA acknowledges comment but opted not to base NOI requirements on the size of the waterbody; rather, thresholds are based on

the cumulative total of pesticide applied to any waters of the United States.  The Agency believes the total area treated is a better

indication of potential impacts than the size of the waterbody to which that treatment is provided.  In addition, in the final permit,

EPA identified certain types of Decision-makers (e.g., federal and state agencies with a land resource responsibility to control pests,

pest control districts, dischargers to Tier 3 waters, and dischargers to waters of the United States containing NMFS Listed

Resources of Concern) that are also required to submit NOIs based on EPA’s determination of the most significant discharges of

interest to the Agency. Please note that you are only required to obtain an NPDES permit for point source discharges from the

application of pesticides to waters of the United States. 

 

Comment ID 195.1.001.004

Author Name: Wolf C.

Organization:  

- Section 1.2.3 (pg. 4-5) T

he Notice of Intent (NOI) is fairly well-defined of itself, but there is no clear indication of its relationship to the PGP or

when it needs to be filed in relation to the PGP: before, after, during, etc. No clear timeline. 
 

Response 

EPA acknowledges commenter's concern that there may be confusion related to the NOI.  In an effort to rectify this confusion in the

final permit, EPA has added several tables to the final permit (Tables 1-1 through 1-3) that provide more detail on when NOIs are to

be submitted.

 

Comment ID 204.1.001.003

Author Name: Rau Brian

Organization: Medina Flying Service

The following definition of Operator that is included in appendix A, is problematic to the aerial applicator because of

items in the permit process that the aerial applicator has no control of.
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Operator - any entity involved in the application of a pesticide that results in a discharge to waters of the U.S. that meets

either or both of the following two criteria: (i)The entity has control over the financing for, or the decision to perform

pesticide applications that result in discharges, including the ability to modify those decisions; or (ii)The entity has

daytoday control of or performs activities that are necessary to ensure compliance with the permit (e.g., they are

authorized to direct workers to carry out activities required by the permit or perform such activities themselves).

 

Item (ii) above is where aerial applicators would find themselves. It is not reasonable from a liability standpoint to

include an aerial applicator in the definition of operator. The concerns with water quality involve integrated pest

management, effluent management, and monitoring. The aerial applicator as a subcontractor has no control over these

concerns and should not be considered to be an operator who is jointly and severely liable with the decision makers.

The aerial applicator would be able to provide to the operator/decision maker, information required by the Pesticide

Discharge Management Plan such as documentation of equipment (aircraft spray system) set up and calibration, spill

prevention and management through contract with the decision making operator. The requirement for Record Keeping

and Reporting could also be handled through contract with the operator. The definition should be changed so that aerial

applicators who are not in a position of decision making regarding water quality are not included as an operator.

 

A change in the definition of Operator would eliminate the concerns about duplicate Notice of Intents (NOI) being filed,

clarify who is responsible to file a NOI and streamline the paperwork for the operator, the aerial applicator and the

Agency. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 209.001.002

Author Name: Potter Reid

Organization: Lakeland Dusters-Aviation, Inc.

As an applicator, we have little to no input in the chernicals used in any application. We are not environmental policy

experts and don't have the access, expertise or time to conduct environmental assessments or monitoring. AS an aerial

applicator, we seldom have advanced knowledge of the intended spraying circumstances prior to receiving the contract

for service. We would not have detailed information that EPA requires to be included in the various documents that out

client decision-making entities must submit . 
 

Response 

Please refer to PGP Comment Response Structure Essay.
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Comment ID 232-cp.001.002

Author Name: Hipkins Pat

Organization: Southern Region Pesticide Safety Educators

As written, it is not clear who, ultimately, will be responsible for the paperwork/records NOI-filers must complete. We

suspect there will be confusion and either duplication of effort or lack of compliance due to misunderstandings and

miscommunications. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 234.1.001.009

Author Name: Rodgers, Jr. J.

Organization: Clemson University

The party responsible for filing the NOI should be clarified. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 234.1.001.011

Author Name: Rodgers, Jr. J.

Organization: Clemson University

Does the NOI and threshold apply to the decision -making entity (operator?) or the for - hire pesticide applicator? How

are the reporting requirements and responsibilities shared? 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 243.1.001.002
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Author Name: Heiderscheidt Cory

Organization: Heiderscheidt Aerial LLC

* We are a for-hire aerial application business. We generally have little input to the planning decisions regarding the

many applications we make in a year. Heiderscheidt Aerial generally has little or no advanced knowledge of the

intended spray job prior to receiving a contract for service, thus we would not have the advanced detailed information

that the EPA requires to be included in the various documents that our client decision-making entities must submit.

 

* We have huge concerns related to the economic and compliance challenges our company would face if, as an aerial

applicator, we are required to comply with the portions of EPA's NPDES permit that are rightfully our client's

responsibility. We do not have access to all the information required to submit a Notice of Intent (NOI), such as having

to conduct pre- and post-application surveillance of each treatment area, implement IPM decisions on each application

area, keep very detailed records, and submit annual reports to EPA. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 247.1.001.001

Author Name: Shelley Rodney

Organization: Whirlwind Aviation Inc.

Our season is very short and we do most of our pesticide application within a forty-five day period. This application is all

about timing. The applications must be done in a timely manner or the window of opportunity to kill the pest will be lost.

We do not determine when the application should be done or what chemicals will be sprayed. We are a for-hire

applicator only. We never step foot in the fields that we spray before or after. We are not environmental experts, nor are

we pest experts, we are professional applicators. We generally have no advance knowledge of the intended spraying

circumstances prior to receiving a contract for service and therefore would not have the advanced detailed information

that the EPA requires to be included to obtain a permit. Requiring applicators to submit an NOI would delay applications

and cause the window of opportunity to be lost in most applications. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 269.1.001.006

Author Name: Stieren Terry
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Organization: Minnesota Pesticide Information & Education

Applicators who apply pesticides for-hire should be exempt from the NOI requirement of the permit, regardless of how

many acres they treat annually.  Contract applicators should be covered under the general permit and be exempted

from thresholds limits as long as they are in compliance with state and federal regulations, and the pesticide is applied

in accordance with FIFRA and the label directions.

 

The Federal Register Notice for the NPDES draft permits states that "if the permitee is found to have applied a pesticide

in a manner inconsistent with the relevant water-quality related FIFRA labeling requirements, EPA will presume that the

effluent limitations to minimize pesticides entering the Waters of the United States has been violated under the NPDES

permit. 

 

Conversely, EPA should be able to assume that if a contract applicator applies a pesticide in a manner consistent with

the relevant water-quality related labeling requirements of FIFRA, they are in compliance with the conditions of the

NPDES permit, and no further regulatory burdens should apply.

 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 281.1.001.007

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

The EPA has decided that the "for hire" aquatic applicator and the "financing entity" or the "decision maker" can share

responsibility for complying with all permit conditions.  They can both be an "Operator."  Clearly, the shared liability can

be handled by "for hire" aquatic applicators and all large government jurisdictions (Federal, State or Local).  The shared

liability between "for hire" aquatic applicators and large businesses is not an issue either. They can both be an

"Operator."

 

There is a significant issue with shared liability with "for hire" aquatic applicators and "small government jurisdictions1,"

"small organizations [FN1]," or private landowners. These small entities will not accept joint liability and should not be

required to.  These small entities if given a choice may delay or postpone treatment to avoid the CWA liability.  That

would be a prudent measure on their part from a legal perspective.  However, a decision to delay treatment to

remediate an aquatic weed infestation should not be driven by avoidance of a permit but should be driven by the best

solution for the site conditions. 

 

Treatment decisions should be based upon sound science and not liability considerations.  Who will function as the

"operator" (i.e., permit holder) should be decided between the "for hire" applicator and the site owner / financier.

Therefore, it is recommended for the sake of clarity, the definition in 1.0 Coverage under This Permit be amended to:
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An Operator, defined in Appendix A, generally includes (1) the entity with control over the financing for, or the decision

to perform pesticide applications, including the ability to modify those decisions, that results in a discharge to waters of

the United States (U.S.) and/or (2) the entity with day-to-day operational control of or who performs activities (e.g., they

are authorized to direct workers to carry out activities required by the permit or perform such activities themselves).  It

shall be at the discretion of the two entities

defined above to determine who shall function as the Operator(s) based upon who is best suited to meet compliance

requirements of the PGP and accept associated responsibilities and liability exposure under the PGP. As such, a single

operator or more than one operator may be responsible for compliance with this permit for any single discharge from

the application of pesticides.

 

[FN 1]: As defined in § 601 of the Regulatory Flexibility Act the term "small governmental jurisdiction" means

governments of cities, counties, towns, townships, villages, school districts, or special districts, with a population of less

than fifty thousand, unless an agency establishes, after opportunity for public comment, one or more definitions of such

term which are appropriate to the activities of the agency and which are based on such factors as location in rural or

sparsely populated areas or limited revenues due to the population of such jurisdiction, and publishes such definition(s)

in the Federal Register;  
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 290.1.001.003

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue: EPA is interested in whether the definition of "operator" and its responsibilities (district versus private apllicator)

requires further clarification.

 

Comment: EPA's PGP defines operator as any entity involved in the application of a pesticide that results in a discharge

to waters of the U.S. that meets either or both of the following two criteria:

 

• The entity has control over the financing for or the decision to perform pesticide applications that result in discharges,

including the ability to modify those decisions.

 

• The entity has day-to-day control of or performs activities that are necessary to ensure compliance with the permit

(e.g., they are authorized to direct workers to carry out activities required by the permit or perform such activities

themselves).

 

It is unclear whether both the entity issuing and financing a contract to a private firm to apply pesticides is ultimately

responsible or the private contractor itself is responsible - or possibly both in some situations.
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Another concern involves shared responsibility for contractors and contracting entities in drafting and complying with

NOls/PDMPs. Small jurisdictions without the expertise to prescribe control modalities will have to rely on contractors to

provide detailed aspects of the POMP - entailing increased costs and further blurring responsibilities.

 

Recommendation: The entity issuing the contract should be responsible for securing the commitment that the contractor

will comply with permit provisions, with such provisions expressly stated as part of the contract. If the contractor fails to

comply with those provisions, the Agency should make clear that it will look to the contractor for addressing such

violations. The issuing party which did not perform the actual operation should not be held accountable for such

violations. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 291-cp.001.002

Author Name: McGee Joan

Organization: Stony Brook-Millstone Watershed Association

A NOI is critical to advise the public about their determination to avoid pesticide-application areas when advisable. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 307.1.001.006

Author Name: Lange Mark

Organization: National Cotton Council (NCC)

NCC agrees with EPA's intended approach in the PGP designed to exempt certain applicators from the required Notice

of Intent (NOI) based on the size of the area to which the pesticide will be applied. EPA should, however, attempt to

limit the number of required NOI's in order to minimize the additional costs and burdens to small businesses and state

agencies. 

 

By EPA's own estimate, this general permitting system for pesticide use will increase the number of issuances by 60

percent. This increase will place an additional burden on those states authorized to issue permits and is particularly

significant in view of the current economic recession and budget shortfalls at the state level. Although EPA is seeking to

enhance state funding for these activities, NCC believes it is logical to contain the number of required NOI's at the
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outset especially since, as stated previously, these NPDES permits are a paper exercise in regulatory redundancy and

have nothing to do with environmental protection. 
 

Response 

EPA notes that in the final permit the Agency has revised the applicability of certain permit requirements to different types of

Operators to better correlate these requirements with responsibilities and the potential to impact surface waters.  These changes

reduce the expected burden on numerous entities as summarized in the Economic Analysis for the PGP. For example, threshold

levels for the submittal of an NOI have increased in the final permit, and, in general, For-Hire Applicators who are not Decision-

makers as defined in Appendix A of the permit, are not required to submit NOIs (Please refer to PGP Comment Response Structure

Essay).  (See response to Comment ID 234.1.001.007 for discussion of costs associated with complying with the PGP).  EPA also

disagrees that NPDES permit will not have environmental benefits. The PGP protects and improves water quality and through its

tiered structure it will continue to allow for the proper use of pesticides in and around aquatic settings, which will serve both

pesticide-related businesses and consumers and have direct impacts on aquatic ecosystems.

 

Comment ID 311.1.001.012

Author Name: Van Wychen Lee

Organization: Weed Science Society of America (WSSA)

Co-Permitting - Operators covered by the general permit are defined as any entity involved in the application of a

pesticide. EPA defines those entities as the actual applicator or any entity with control over the financing or the decision

to perform the application. The EPA suggests that the responsibility for complying with the requirements of the permit

could be shared between these entities, with a decision-making body responsible for much of the assessment,

recordkeeping and reporting, and the pesticide applicator responsible for properly maintaining, calibrating and using the

application equipment. Under such a co-permit, the draft general permit would cover "the operator who filed the NOI,

including its employees, contractors, subcontractors, and other agents, for all activities identified on the NOI for the

duration of the permit…" (p.2). Coupling these entities under jointly shared co-permits, however, would also cause them

to share significant legal responsibility ("…[A]ny and all operators covered under this permit are still responsible, jointly

and severally, for any violation that may occur." (p.12, FS).  This creates legal pros and cons.  On the one hand,

performance contracts set by decision-making operators (government agencies or private/corporate organizations)

provide legally-binding instructions to subcontractors about which pesticide(s) to apply, the application rate, where and

when to apply the pesticide(s), and other pertinent information; thus there may be some logic to linking these entities

under one permit.  On the other hand, large operators may hire many different independent contractors during the year

for various use categories to help complete their pest control activities, creating a pooled liability risk larger than any

single subcontractor can tolerate.  A broader issue is the wording of the draft Fact Sheet (p. 12):  "EPA encourages

operators to explore possible cost savings by sharing responsibilities for implementing aspects of this permit. For

example, a mosquito control district could assume the overall coordination of an integrated pest management program

while a hired contractor may be responsible for minimizing the pesticide discharge and for site monitoring and

maintaining and calibrating pesticide application equipment. EPA is requiring, however, that in instances where multiple

operators are responsible for the discharge from larger pesticide application activities, some form of written explanation
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of the division of responsibilities be documented. However, any and all operators covered under this permit are still

responsible, jointly and severally, for any violation that may occur, though EPA may consider this written division of

responsibilities when determining the appropriate enforcement response to a violation." We assume that this statement

applies only to operators associated in some way with the specific application with respect to which a violation occurs.

Stated as it is in the draft fact sheet, however, this language suggests that EPA intends to hold permittees in California

jointly and severally liable for violations that result from the activities of different permittees making unrelated

applications in Florida.  Both are within the class of "any and all operators covered under this permit."  Even if the final

Fact Sheet continues to embrace the notion of joint and several liability in all cases, this overstatement should be

remedied.  Clear allocation of responsibilities to individual permittees is simply a better, more efficient structure for a

permit than co-permitting. We believe co-permitting should not be mandated under this permit.    
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 312.1.001.007

Author Name: Wood Jonathan

Organization: Vermont Agency of Natural Resources

Who Must Submit an Application: Section 1.2.2 of EPA's draft permit provides that the following operators must submit

a Notice of Intent:  

 

"a. If you are in control over the financing for, or over the decision to perform pest control activities that will result in a

discharge and know or reasonably should have known that those activities will exceed one or more of the annual (i.e.,

calendar year) treatment area thresholds listed in Table 1 below for the "treatment area," as defined in Appendix A."

 

Comment: Many states may provide financial assistance to municipalities, agencies and others for aquatic nuisance

species control.  The pesticides permit should make clear that these types of state funding activities do not make a

state a required permit applicant for each and every site-specific application that uses these state funding mechanisms.

 
 

Response 

EPA acknowledges the commenter’s concern and has revised the final permit to separate Applicator and Decision-maker

responsibilities (Please refer to PGP Comment Response Structure Essay). Also, EPA revised the definition of Operator in

Appendix A to clarify an Operator as an entity associated with the application of pesticides which results in a discharge to Waters of

the United States that meets either of the following two criteria:

 

(i) any entity who performs the application of a pesticide or who has day-to-day control of the application (i.e., they are authorized

to direct workers to carry out those activities); or
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(ii) any entity with control over the decision to perform pesticide applications including the ability to modify those decisions

 

Comment ID 315.1.001.018

Author Name: Peterson Jack

Organization: Arizona Department of Agriculture

The person responsible for filing the NOI needs to be clarified.  It can be either the operator or the applicator.  Duplicate

filing of NOIs makes a bad situation worse.  
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 317.1.001.002

Author Name: Johnstone Richard

Organization: Integrated Vegetation Management (IVM) Partners, Inc.

Regulatory Consequences

 

Utilities, railroads and highways are mandated to maintain vegetation on their ROW by federal agencies such as FERC

and DOT, and this need has been recognized as a national security concern. Some natural gas and electric ROW travel

hundreds or thousands of miles and cross multiple states and tribal lands, as do our railroads, interstate and primary

highways. Requiring these entities to first obtain an NOI would be extremely onerous and could force them to abandon

their vegetation management objectives and simply "maintain" the existing vegetation, sacrificing all the safety,

environmental and economic achievements of a professional IVM program, which could disrupt their delivery of energy

to society, or render a ROW unsafe for travel or transport.

 

Vegetation can be maintained by periodic cutting with mowers and chainsaws, but these activities are hazardous to the

workers, displace or kill wildlife, produce greenhouse gas emissions, cause erosion and sedimentation of waterways,

pollute with oil, fuel and lubricants, spread and exacerbate non-native invasive weed problems, increase risk of wildfire,

and raise costs to consumers as the cutting must be continuously repeated as it produces coppice sprouts that further

inhibit ROW access and reliability. The same arguments can be made for our highway and rail systems as their

vegetation management needs are similar for safety and sight distance.

 

Conflicting Environmental Considerations

 

The EPA, US Fish & Wildlife Service, conservationists, academic researchers and the North American Pollinator
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Protection Campaign have recognized that utility ROW managed under an IVM program can turn these linear features

into wildlife greenways. Existing federal regulations (Energy Policy Act of 2005; FIFRA, 7 U.S.C. 136 r-1) and executive

orders (EO 13112; EO 13212) all point to the need for a comprehensive approach to vegetation management. IVM

management with judicious herbicide use can restore healthy ecosystems, control invasive plants and provide habitat

for a variety of wildlife and plant species, some of which are threatened or endangered due to habitat loss. IVM Partners

has conducted botanical documentation on several utility ROW case study sites that reinforce these benefits

www.ivmpartners.org. Requiring an NOI for ROW herbicide treatments would be contrary to present laws and

regulations and reverse environmental gains throughout the country. 
 

Response 

As discussed in the Fact Sheet (Section I.6), on November 27, 2006, EPA issued a final rule (2006 NPDES Pesticides Rule)

clarifying two specific circumstances in which an NPDES permit was not required to apply pesticides to or around water.   On

January 7, 2009, the Sixth Circuit vacated EPA’s 2006 NPDES Pesticides Rule and held that the CWA unambiguously includes

“biological pesticides” and “chemical pesticides” with residuals within its definition of “pollutant.”  National Cotton Council of

America v. EPA, 553 F.3d 927 (6th Cir., 2009). As a result of the Court’s decision to vacate the 2006 NPDES Pesticides Rule, at

the end of the two-year stay, NPDES permits will be required for discharges to Waters of the United States of biological pesticides,

and of chemical pesticides that leave a residue. EPA notes that in the final permit the Agency has revised the applicability of certain

permit requirements to better correlate these requirements with decision-making responsibility and the potential to impact to surface

waters.  These changes will reduce the burden on numerous entities. For example, thresholds levels for the submittal of an NOI

have increased in the final permit (See Table 1-1 of the Permit).  Also, EPA does not believe Decision-makers filing of an NOI will

impose a significant burden on pesticide applicators but will provide a vehicle for Operators to comply with the CWA. 

 

Comment ID 321.1.001.001

Author Name: Zickert Cory

Organization: Wisconsin Lake and Pond Resource LLC

We are very unclear as to who has to get the NOI. 
 

Response 

Please refer to PGP Comment Response Structure Essay and Section 1.2 of the Permit.

 

Comment ID 330.1.001.014

Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)
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We suggest that the roles and responsibilities between entities involved in aquatic pesticide applications be clearly

defined. The entity making the decision to apply pesticides will cause the discharge of pollutants to the waters of the US

regardless of who the applicator is. Therefore, the deciding entity should be responsible for complying with the majority

of the permit requirements. The actual applicator should only be held responsible for following FIFRA regulations. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 331.1.001.012

Author Name: Rauscher Kenneth

Organization: Michigan Department of Agriculture (MDA)

Coverage under Permit 

 

As drafted, the condition of who must submit a Notice of Intent (NOI) is ambiguous since more than one entity is often

associated with the regulated pesticide applications. Aquatic vegetation control and right-of-way vegetation

management often involves a financing and decision making entity and a commercial pesticide applicator. Both meet

the conditions of needing to submit an NOI if thresholds are exceed. Neither manages all aspects of a Pesticide

Discharge Management Plan (PDMP) or maintains all relevant records of treatment or equipment maintenance. MDA

recommends considering an approach offered by other states to simply require the entity making the application apply

for a permit. This can be designed to include large scale operations whose applicators are already applying for aquatic

or mosquito permits to manage applications through existing permit programs. Doing so could potentially eliminate

uncertainty over threshold levels, clearly define who is responsible for submitting NOI and exclude small operations

from NOI requirements. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 331.1.001.013

Author Name: Rauscher Kenneth

Organization: Michigan Department of Agriculture (MDA)

MDA is unclear if the term "reasonably should have known" in relation to an applicator that exceeds a threshold but did

not anticipate exceeding a threshold is intended to create an enforceable violation. If so, MDA's experience with

enforcing violations related to what an applicator "knowingly" does or does not do is nearly impossible. Doing so
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requires proof of mental functioning in the individual. MDA removed all such references from state pesticide statute,

relying now on the violation rather than on an individual "knowingly" violating the act. 
 

Response 

EPA agrees with the Commenter and deleted the term “reasonably should have known” from the final permit.  Permit conditions are

now based on actual exceedances of any threshold.

 

Comment ID 335.1.001.007

Author Name: Giguere Cary

Organization: Vermont Agency of Agriculture

It is critical that implementation of the NOI provisions do not create the requirement for duplicate NOIs for the same set

of activities within a pesticide application project or pest management area.

 

The permit coverage and NOI provisions should make a clear distinction between: A) Pesticide applicators as

independent operators, such as those making pesticide applications or marketing their services directly to customers;

and B) Pesticide applicators contracted to work for operators that are the "control entities" described in condition #1 of

the Permit Coverage.

 

The draft General Permit alludes to this distinction in Section 1.2.1. "An NOI provides notice of an operators' intent for

discharges from its pesticide application activities to be covered under this permit. Coverage is for the operator who

filed the NOI, including its employees, contractors, subcontractors, and other agents, for all activities identified on the

NOI for the duration of this permit …" The text of the General Permit in Section 1.2.2 should make a clear description of

this intent. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 348.1.001.008

Author Name: Keller Alan

Organization: Illinois Environmental Protection Agency

If the permit was to require all operators to submit an NOI, USEPA could use the threshold limits for operators required

to prepare a PDMP and submit the annual report. Those under the threshold limit would have to meet the IPM

requirements and document those steps but would have less of a reporting requirement than the large operations (i.e.,

operators above the threshold limits). 
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Response 

Please refer to PGP Comment Response Structure Essay. Also EPA has modified the permit such that now any Decision-maker that

is required to submit an NOI and is above the Small Business Administration (SBA) threshold for a small business or a public entity

that serves a population of 10,000 or greater must develop a PDMP and submit an annual report (except that pesticide applications

made in response to a declared pest emergency situation, as defined in Appendix A, only have to submit an annual report. 

 

Comment ID 355.1.001.002

Author Name: Lahti Terry

Organization: Minnesota Department of Natural Resources (MNDNR)

1.2.2 Operator:  Under the current PGP, there could be multiple "operators" associated with a single pesticide

application when aquatic plants or other aquatic nuisance species are controlled in Minnesota. This lack of clarity will

create confusion and duplicative layers of review. 

 

For example: The State of Minnesota provides grants to local organizations to help cover the costs of control of non-

native invasive aquatic plants. Those control efforts often involve the application of herbicides to more than 20 acres on

a single water body. Invasive species control efforts are sponsored by the lake association or municipality. In addition to

providing funding, the MnDNR reviews the application and issues the required aquatic plant management permit. 

 

The MnDNR may modify the area allowed for treatment based on site evaluations prior to treatment and impose a

treatment protocol including timing of the treatment, the product used and herbicide application rates. The lake

association provides the balance of the funding, seeks the permit, and hires a commercial aquatic pesticide application.

The pesticide applicator performs the treatment as described in the permit. 

 

Using the EPA's definition of "operator" on page 35 of the PGP, there are at least two operators in the example above.

However, lake associations are often a loose organization of lakeshore property owners that come together for some

purpose, but there is no entity to hold responsible for the implementation of the PGP.  The MnDNR asks that the EPA

clarify the kinds of organizations that it will allow to be an "operator" and in situations where more than one entity meets

the "operator" definition, clarify which entity will be responsible for implementation of the PGP.

 

Likewise, a group of lakeshore property owners may decide to hire a commercial applicator to control nuisance aquatic

vegetation, in an area that exceeds the 20 acre threshold, and is adjacent to private lake shore property. While the

homeowners decide to hire a commercial applicator and pay for the treatment, all other decisions regarding product

selection, application rate, and timing of the treatment are left to the applicator and the conditions specified in the permit

from the MnDNR. In these cases the commercial applicator should be the sole operator because the homeowner is not

making any of the operational decisions related to the application of pesticides, other than to hire the commercial

applicator. This is another situation where the definition of "operator" on page 35 does not provide clear guidance.  
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Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 361.1.001.005

Author Name: Brill Jan

Organization: Bayer CropScience

EPA states its intent to set NOI thresholds at levels that would apply to only the largest operators - approximately 10%

of the total - responsible for discharges under the four pesticide use patterns. However, some of the annual NOI

thresholds at Part 1.2.2 of the permit are low enough that they could be interpreted to cover research and development

(R&D) applications by major universities, experimental stations, pesticide manufacturers or other R&D entities engaged

in expert scientific research. These studies are conducted by experts and their staff, and are generally extremely limited

in the funds, scope and time allowed for experimental procedures. The numerous added burdens that exceedance of an

NOI threshold would bring a university, research station or pesticide registrant could stifle innovation and hamper

scientific research in the vital search for new solutions in management of vector-borne diseases. EPA should clarify that

pesticide applications made into and over, including near, waters of the U.S. solely for the purpose of "pesticide

research and development" (R&D), as defined in Appendix A, are automatically covered by this PGP and not be

required to submit an NOI regardless of the area treated. 
 

Response 

Refer to response to Comment ID 279.1.001.006.

 

Comment ID 361.1.001.014

Author Name: Brill Jan

Organization: Bayer CropScience

Issue 5: The appropriateness of any entities not being required to submit a Notice of Intent to apply pesticides to waters

of the U.S.

 

Comment: Unless the Agency feels compelled (and possesses the resources) to regulate individual household

discharges, the proposed thresholds should be substantially increased as explained elsewhere in these comments to

effectively exclude small-scale applications. A scheme that would include all potential discharges is fundamentally

unworkable, as expressed elsewhere - but theoretically consistent with the CWA's original intent.

 

Recommendation: See recommendations for issues 1 and 2 above for 1.2.2 Operators Required to Submit a Notice of

Intent (NOI). 
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Response 

EPA acknowledges Commenter’s concern. The final PGP includes revised thresholds (See Table 1-1 of the Permit).]

 

Comment ID 364.1.001.007

Author Name: Schmidt J.

Organization:  

2. Clarification of "Operator" - Sharing of Responsibilities The EPA has decided that the "for hire" aquatic applicator and

the "financing entity" or the "decision maker" can share responsibility for complying with all permit conditions. They can

both be an "Operator." While this may be a workable situation via contractual agreements between "for hire" applicators

and large businesses or government agencies, such shared liability with "for hire" aquatic applicators and "small

government jurisdictions1," "small organizations1," or private landowners will be a significant issue. These small entities

will not accept joint liability and should not be required to. Treatment decisions should be based upon sound science

and not liability considerations. Decision as to whom will function as the "operator" (i.e. permit holder) should be an

option between the "for hire" applicator and the site owner / financier. Therefore, it is recommended for the sake of

clarity of definition that Part 1.0 Coverage Under the Permit be amended as follows:

 

An operator, defined in Appendix A, generally includes (1) the entity with control over the financing for, or the decision

to perform pesticide applications, including the ability to modify those decisions, that results in a discharge to waters of

the United States (U.S.) and/or (2) the entity with dayto- day operational control of or who performs activities (e.g., the

application of pesticides) that are necessary to ensure compliance with the permit (e.g., they are authorized to direct

workers to carry out activities required by the permit or perform such activities themselves). , It shall be at the discretion

of the two entities defined above to determine who shall function as the Operator(s) based upon who is best suited to

meet compliance requirements of the PGP and accept associated responsibilities and liability exposure under the PGP.

As such, a single operator or more than one operator may be responsible for compliance with this permit for any single

discharge from the application of pesticides. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 379.1.001.011

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

Would it be reasonable to have an Operator/Applicator submit a single NOI for all activities under their control or would
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they be required to submit one for each identified Pest Management Area (PMA), especially if each PMA has a different

pesticide application activity? Perhaps this is more easily addressed in the Pest Discharge Management Plan. It should

also be a mandate in the regulations that the individual who obtains coverage is a licensed applicator.

 

Applicability

 

It is not clear as to whether both the operator (control of financing or decision to perform) and the applicator who applies

are required to submit NOIs for the same Pest Management Area(s). Section 1.0 states that more than one person may

be responsible for compliance with the permit for any single discharge from the application of pesticides. We request

that the responsibility for submitting the NOI be more clearly defined.

 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 379.1.001.038

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

For those aquatic pesticide applicators who might not have to file NOIs in their being below the pertinent threshold

criteria for pesticide use, they will still have permit compliance requirements or conditions that they need to know about

and fully understand.  In particular even when filing an NOI is not required, they'll need to know that as the draft general

NPDES permit proposes, any future violation of FIFRA that involves waters of the U.S. will also be considered a

violation of the Clean Water Act too, and could then involve a host of new punitive actions or sanctions not possible

under FIFRA, along with citizen activists via CWA authority now being able to allege that violations are occurring and to

seek enforcement actions. The education outreach to all aquatic pesticide users large or small for what seemingly now

needs to be conveyed regarding many aspects of this new CWA regulatory overlay could be a very daunting challenge.

 
 

Response 

Since the 6th Circuit Court’s 2009 decision, EPA has been working closely with states (as co-regulators) and other stakeholders

(e.g., numerous industry and environmental groups) to develop the PGP.  This involvement provided EPA with the information

necessary to develop a permit that minimizes the burden associated with implementing it, while providing the environmental

protection measures required under the CWA.

 

EPA proposed its draft PGP on June 4, 2010 and accepted public comments through July 19, 2010.  EPA received approximately

770 unique comment letters, and reviewed and considered these comments when developing the final permit.  Because 44 states

will be required to develop their own permits, EPA held three meetings and regular conference calls with environmental and
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agricultural agencies in each state, in order to share information and ideas regarding the most appropriate way to structure the PGP

and assist the states with their permit development.  EPA has also conducted or attended over 180 meetings with industry experts,

environmental interest groups, and key associations that represent the farming community.  These meetings have proven invaluable

to developing a permit that works for the application of pesticides to U.S. waters.

 

EPA posted a pre-publication version of the draft final PGP on the Agency’s website on April 1, 2011 to assist states in developing

their own permits and for the regulated community to become familiar with the permit’s requirements before it becomes effective.

This also reflects EPA’s commitment to transparency and responding to the needs of stakeholders.  EPA will continue to provide

outreach and communication after the permit is final, to educate stakeholders regarding the permit’s requirements. 

 

Comment ID 382.1.001.001

Author Name: Thomas Rod

Organization: Thomas Helicopters, Inc.

Except for the 2 Mosquito Abatement Districts we do work for all of our work is planned and implemented by individual

growers. We have no input on type of crops or their locations, thus would be unable to file any sort of NOI. The

Abatement Districts do have resources most likely to meet all of those requirements with respect to NOI's and IPM

paperwork, while the average aerial application business [ours included] does not. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 388.1.001.003

Author Name: Corra John

Organization: Wyoming Department of Environmental Quality (DEQ) and Wyoming Department of Agriculture (WDA)

Page 1, Section 1.0, Coverage under this permit. 

 

Reference last sentence: "As such, more than one operator may be responsible for compliance with this permit for any

single discharge from the application of pesticides." 

 

Comment: The Environmental Protection Agency (EPA) needs to remove the terminology of operator and replace with

land manager, landowner, or applicator, and clearly define their roles and responsibilities under this permit. As a

condition of the permit, stating that more than one operator may be responsible for a single discharge raises questions

in regards to liability. Multiple operators/applicators cannot be held liable for the actions or application conducted by

another operator/applicator. A single point of contact needs to be maintained for compliance purposes. 
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Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 279.1.001.004.

 

Comment ID 388.1.001.007

Author Name: Corra John

Organization: Wyoming Department of Environmental Quality (DEQ) and Wyoming Department of Agriculture (WDA)

Page 2. Section 1.2.1, How to Obtain Authorization. 

 

Reference: Last two sentences on that page: "Coverage is for the operator who filed the NOI, including its employees,

contractors, subcontractors, and other agents, …" 

 

Comment: This section also conflicts with Section 1.0 which seems to clearly require that both the property owner and a

hired pesticide applicator obtain separate coverage and be independently responsible for recordkeeping and reporting.

Section 1.2.1 indicates that contactors and subcontractors would be covered under the NOI filed by the owner/operator.

This multiple liability concept is one of the most troublesome and problematic aspects of the proposed permit. EPA

should clearly define the roles and responsibilities of each individual term, i.e. operator, employee, contractor,

subcontractor, and agent. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 388.1.001.008

Author Name: Corra John

Organization: Wyoming Department of Environmental Quality (DEQ) and Wyoming Department of Agriculture (WDA)

Page 3. Section 1.2.2, Operators required to Submit a Notice of Intent (NOI). 

 

Comment: Subsections "a." and "b." are both simply definitions and should be removed from Section 1.2.2 and placed

into Appendix A, Definitions, Abbreviations, and Acronyms. 

 

Page 3. Section 1.2.2, Operators required to Submit a Notice of Intent (NOI). 

 

Reference: Subsection "a.", mid sentence wording "over the financing for, or" 

 

Comment: Delete this wording. An entity that controls the financing is not relevant to who should submit a NOI.
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Example, as written …. if a seed company owns the contract for the crop being grown, they effectively control the

financing and payment for that crop, and under the draft PGP they will be the responsible entity to submit the NOI. 
 

Response 

EPA acknowledges Commenter’s concern and has revised the final permit to clarify the responsibilities of For-hire applicators and

Decision makers.  Also, please refer to PGP Comment Response Structure Essay.

 

Comment ID 388.1.001.010

Author Name: Corra John

Organization: Wyoming Department of Environmental Quality (DEQ) and Wyoming Department of Agriculture (WDA)

Page 4. Section 1.2.2, Operators required to Submit a Notice of Intent (NOI). 

 

Reference: First paragraph, second sentence. Operators must submit an NOI to EPA using the electronic Notice of

Intent (eNOI) system …. 

 

Comment: Real situations exist that electronic submission may not be feasible due to remote location or limited internet

connectivity. This situation is not limited to Wyoming only. 
 

Response 

EPA acknowledges the Commenter’s concern and has revised the final permit to allow Decision-makers to obtain a waiver from the

requirement to use eNOI for submission. Decision-makers waived from the requirement to use eNOI for NOI submission must

certify on the paper NOI submitted to EPA that use of eNOI will incur undue burden or expense over the use of the paper Notice of

Intent form and then provide a basis for this determination.

 

Comment ID 399.1.001.002

Author Name: Adam Michael

Organization: Chicago Wilderness (CW)

Need further clarification on the issue of liability. Who is the operator? Is it the homeowner or the applicator? This will

have implications in such items as insurance for landowners. 
 

Response 

Please refer to PGP Comment Response Structure Essay.
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Comment ID 400.1.001.001

Author Name: Woollums Cathy

Organization: MidAmerican Energy Holdings Company

Clarification is Needed on what Entity is Required to Submit a Notice of Intent

 

In Section 1.2.2 of the draft PGP, operators are required to submit a notice of intent ("NOI") in order to initiate coverage.

Operators are defined in the NOI as either having control over the financing for, or over the decision to perform pest

control activities; or entity(s) that apply the pesticides. MidAmerican is interpreting this language to require both the

entity having financial control and decision authority over pesticide application and the actual pesticide applicator to

submit NOIs. Assuming, arguendo, that the rule is interpreted in this manner, MidAmerican and its licensed pesticide

contractor would both have to submit an NOI. MidAmerican submits that it is unnecessary, creates excessive burdens

for the permitting authority, and creates the potential for conflicts if both entities ultimately submit NOIs for permit

coverage when the actual pesticide applicator has the technical expertise and operational experience to guarantee

actual permit compliance. MidAmerican believes the EPA should provide clarification between the actual obligations of

the entity with financial control and the applicator of the pesticide. Further, MidAmerican believes that flexibility is

warranted to allow the entities to determine among themselves who is best equipped to assume responsibility for the

NOI. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 400.1.001.004

Author Name: Woollums Cathy

Organization: MidAmerican Energy Holdings Company

What is the appropriate subset of permittees to require or not require an NOI from?

 

MidAmerican believes that only one permittee should be required to submit an NOI per pesticide application.

MidAmerican also believes that the threshold for submitting a NOI should be based on only that application. For

example, MidAmerican has a hydroelectric operation in southeast Idaho that uses pesticides on the banks of the

reservoir and irrigation ditches that feed into a hydroelectric plant. MidAmerican owns the land with the irrigation

ditches; however, it leases the land to local farmers. In most instances MidAmerican hires third party contractors to

conduct pesticide spraying. In all likelihood the spraying of the pesticide will reach the treatment area threshold

necessitating an NOI. In this application, only one NOI should be submitted by MidAmerican, the decision maker. A

hundred miles away on a different water system MidAmerican has another hydroelectric facility. The second facility has
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fewer irrigation canals and MidAmerican utilizes a different contractor to apply pesticides at levels less than the first

facility and under the permit threshold levels for NOI submittal. MidAmerican should not have to submit a second NOI or

include the pesticide information from the second facility in the original NOI. The threshold for covered use should not

be additive (adding in the amounts of pesticide from the previous facility) but based on current pesticide application

only. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 412.1.001.003

Author Name: Reed John

Organization: Reed's Fly-On Farming

Even if I am not the entity required to submit an NOI, it appears that this process dictates that, as the

applicator/operator, I have to comply with an IPM requirement. In nearly every application job we do, we never set foot

on the treated area. If I am required to justify a treatment, this duplicates the efforts of the entity who is filing the NOI.

That is simply not logical and would cause me to hire sufficiently trained personnel at a substantially increased cost of

doing business. It also increases my liability exposure exponentially. Please consider also that it is not unusual for

contracting entities, who are filing an NOI, to delay awarding the contract until mere weeks before applications are to

commence. That would be insufficient time to comply with an IPM requirement. It is essential that the EPA recognize

that the complexities involved in making discharge decision dictate that the responsibility must stay with the entity

requesting our service. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 414.1.001.008

Author Name: Cunningham Frederick

Organization: Virginia Department of Environmental Quality (DEQ)

The way the permit is set up both the owner and the applicator may file for an NOI (dual permitting) . EPA needs to

make sure dual permitting is not occurring. The permit as written is very confusing for owners and applicators. A simpler

approach is needed. EPA should only require applicators (l.2.2.b) to file NOIs based upon Table 1 thresholds. If an

entity files a NOI based on projections but then doesn't meet the threshold, are they still responsible for doing the

annual paperwork such as documenting an IPM program, developing the Pesticide Discharge Management Plan,

submitting an annual report and maintaining pesticide application records? 
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Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 417.001.006

Author Name: Stevenson William

Organization: Lycott Environmental, Inc.

What about a lake with no formal association (e.g. 9 land owners) who share shorelines and want to treat phragmites -

who is the applicant? 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 417.001.017

Author Name: Stevenson William

Organization: Lycott Environmental, Inc.

The delineation between operator as financing body actual applicator is blurry at best. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 417.001.018

Author Name: Stevenson William

Organization: Lycott Environmental, Inc.

For states in which we have both large and small projects and the total acres of treatment for small projects is less than

the threshold (currently 20 acres) do we as commercial applicator have to file an NOI for the small projects, if the larger

projects are covered in a sitespecific NOI? What if the total acreage treated by an applicator company of water not

covered under site specific NOI's is less than the reportable acreage (drafted as 20 acres) will the applicator need to

submit an NOI? In some states we have many large treatments and only a few smaller clients that have small ponds. 
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Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 418.1.001.007

Author Name: Kennedy Keith

Organization: Wyoming Ag-Business Association (WABA)

NOI Submission Thresholds andAutomaticCoverage for Applicators: WABA believes pesticide applications by farmers

and ranchers will generally not be subject to the CWA or this permit, and custom (for-hire) applicators working for

farmers under farm/ranch contracts would not either. However, to the extent for-hire applicators also apply pesticides

for other non-farm organizations into and over, including near, waters of the US(e.g., for mosquito control or forest

canopy pest control), or scientists performing important pesticide research projects, we offer the following comments:

 

a. Custom Applicators: To avoid double counting of the NOI threshold areas, USEPA states: "To determine whether an

entity's activities will exceed one or more of the annual treatment area thresholds, the ent ity should exclude from its

calculation any pesticide application activities conducted under another entity's NOI... [FN 19] "For-hlre applicators

applying pesticides under contract from another party will include the acreage treated on behalf of the client in their

annual total unless that client has submitted or has responsibility for submitting an NOI reflecting that treatment per the

NOI requirements. If the client has already submitted an NOtfor the area to~ treated, the applicator does not need to

include it in her NOI threshold calculation.[FN 20]On this basis, we believe it likely that few for-hire applicators will have

to file an NOI, regardless of the acreage they are hired to treat annually. Operators meeting the eligibility provisions but

whose discharges are not subject to the requirement to independently submit an NOI are automatically authorized to

discharge after April 9, 2011. [FN 21] Since most for-hire applicators will be operating under contracts (and the NOls) of

their client organizations, we conclude that most for-hire applicators should be covered automatically by USEPA's

pesticide NPDES general permit, regardless of number of clients they have or acres they apply pesticides to during the

year.

 

[FN 19] Draft PGP p. 3

[FN 20] PGP Fact Sheet p.22

[FN 21] Draft PGP p.2 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 424.1.001.009
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Author Name: Hensley Steven

Organization: USA Rice Federation

EPA's proposed permit covers the application of pesticides directly to water either at the water's surface or through the

aerial application of pesticides directly over water, or as EPA states, "unavoidably will be applied over and deposited

into water." Draft Permit at Section 1.1.1. USA Rice believes that EPA intends these activities to be limited to the same

activities that were exempt from permitting under 40 CFR § 122.3(h), before that regulation was vacated  by the

National Cotton Council court. That regulation specifically applied to discharges into waters of the U.S. See 71 Fed.

Reg. at 68,468 (excluding drift from terrestrial pesticide applications and covering only pesticide deposited into water,

including "where the pesticide must necessarily enter the water in order for the application to achieve its intended

purpose"). 

 

However, EPA has not made that jurisdictional limitation clear in the Draft Permit. The Draft Permit includes treatment

thresholds that exceed the use patterns covered by the permit. Section 1.2.2 of the Draft Permit creates the impression

that the acres of treatment area described in Table 1 correspond to the area subject to CWA regulation. Moreover,

"Treatment Area" is defined in Appendix A of the Draft Permit as an "area of land including any waters, or the linear

distance along a water's edge, to which pesticides are being applied." EPA must clarify that it is not asserting

jurisdiction over any "area of land" and that it is limiting the Draft Permit's coverage to direct discharges into

jurisdictional waters of the U.S. 
 

Response 

Please refer to PGP Comment Response Scope Essay and to PGP Threshold Essay.  

 

Comment ID 424.1.001.013

Author Name: Hensley Steven

Organization: USA Rice Federation

A. EPA's Definition of "Operator" Is Overly Broad, Confusing, and Unworkable.

 

In the Draft Permit, EPA defines operator as "any entity involved in the application of a pesticide that results in a

discharge to waters of the U.S," who has "control over the financing for, or the decision to perform pesticide application"

or who has "day-to-day control of or performs activities that are necessary to ensure compliance with the permit." Draft

Permit at Appendix A. Under this definition, both the farmer and the commercial pesticide applicator would be jointly

and severally liable under the CWA for compliance with all permit conditions. By interchanging the concepts of owner

and operator, the Draft Permit is confusing and inconsistent with EPA's existing NPDES permit regulations. For other

programs, EPA considers the person with operational or day-to-day control of the regulated activity to be the "operator."

[FN 4] In the context of pesticide application, the person with operational or day-to-day control is the applicator. Under

EPA's regulations, when a facility is owned by one person but operated by another, it is the operator's duty to obtain a

permit. 40 C.F.R. 122.21(b). Consistent with these interpretations, USA Rice believes that only one entity should be

PGP Responses to Comments Coverage Under This Permit

144710/31/2011 04:04 PM EDT



 

responsible for obtaining permit coverage, and that entity should be the pesticide applicator. 

 

Rice farming involves many different owner and operator scenarios. First, an entity may be both the owner and the

operator of a farm. Second, a farmer may pay cash to lease his farm from a landowner. Third, a farmer may give a

share of a crop to the landowner in return for the right to use the land for farming. (Under this third scenario, the

landowner may or may not provide the equipment used for farming.) Under the second and third scenarios, the

landowner may have a financial interest in the crop, but that financial interest likely would be distinguishable and

sufficiently removed from financing the actual farm activities to make permit application requirements and

responsibilities disjointed and problematic. 

 

Rice farming also involves different farmer and pesticide applicator scenarios. For land application, a rice farmer may

apply the pesticides himself or may hire a commercial applicator. For aerial applications, a rice farmer typically hires a

commercial pesticide applicator. Finally, rice farming involves different scenarios for the maintenance of drainage

ditches and canals. Drainage ditches and canals may be publicly owned or privately owned. They may be maintained

by owners or by contractors. Some jurisdictions have irrigation districts; others do not. 

 

Under EPA's Draft Permit, some or all of the different entities discussed above may be held responsible under the CWA

for one another's activities. Making these different entities jointly and severably liable under federal law is neither

necessary nor desirable. First, it is not necessary because a commercial pesticide applicator that is responsible for

CWA compliance can by contract ensure that a farmer carries out activities needed to support that compliance. Second,

with so many different entities possibly involved with the same pesticide application, EPA may receive multiple sets of

NOIs for the same pesticide application. 

 

EPA's Draft Permit also is impermissibly vague regarding the responsibilities of the various entities that may meet the

definition of "operator" under the Draft Permit. The requirements of the permit are addressed to "you." The Draft Permit

states that use of the terms "you" and "your," "are intended to refer to the operator as the context indicates and that

party's activities or responsibilities." Draft Permit at Appendix A. 

 

In the Notice for the Draft Permit, EPA states: 

 

Generally, the entity making the decision to apply pesticides is responsible for complying with provisions of the permit

leading up to the actual application of the pesticide (such as IPM identifying and assessing the pest problem) and any

activities after application of the pesticide. The applicator of the pesticide, if different, is responsible for those permit

requirements that occur during or directly related to the actual application of the pesticide (such as maintaining and

calibrating equipment). 

 

75 Fed. Reg. at 31,783. EPA asks whether this is a clear and logical approach "to the expected sharing of activities." Id.

The answer is a resounding "no" because the Draft Permit does not, in fact, divide legal responsibility between owners

and commercial applicators. Instead, as both entities meet the definition of operator, both are legally responsible for all

conditions of the Draft Permit. The draft permit also will result in multiple NOIs for the same pesticide application

because an NOI provides coverage only for the operator who files the NOI. Draft Permit at 1.2.1. This will create

unnecessary paperwork and confusion for permitting authorities as well as the regulated community. USA Rice strongly

urges EPA to select a single entity, the applicator, to be responsible for any permitting requirements and let the

applicator obtain any needed cooperation from an owner (if they are not one-in-the-same) by contract. This is a similar
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approach to many other NPDES permit programs in which there are several entities engaging in, for example,

"industrial" stormwater operations at the same site. 

 

USA Rice is particularly concerned that EPA's proposed approach could create new liabilities for rice farmers. USA Rice

seeks clarification of the consequences for rice farmers if a commercial pesticide applicator erroneously sprays an area

that is a water of the U.S. before or after making a pesticide application on a flooded rice field (which is not a water of

the U.S, as discussed above). In this hypothetical, the rice farmer did not contract for a pesticide application in a water

of the U.S., but that occurs as a result of an error by the applicator. The owner of the rice farm should not be liable for

such an error.[FN 5] EPA should address this issue by focusing on the "applicator" in its final permit. 

 

EPA's Draft Permit may create confusion with regard to permit applications and CWA jurisdiction that the Agency must

address. For example, if a commercial pesticide applicator submits an NOI for large application areas, including a rice

farm within the NOI's coverage, EPA must make clear that such an act does not somehow "create" CWA jurisdictional

control over that rice farm, but that the farm itself remains jurisdictionally exempt. Moreover, even if a rice farmer carries

out an activity covered under the Draft Permit but does not meet the threshold for submitting an NOI, EPA must make

clear that the commercial applicator's NOI (including the area of the rice farm) does not create a separate obligation for

the rice farmer to develop a pesticide discharge management plan, keep additional records, and submit annual reports.

 

 

As stated above, to avoid a confusing and unworkable situation that may unreasonably impinge rice farmers CWA

exemptions (and create jurisdictional confusion), USA Rice strongly urges EPA to identify the pesticide applicator as the

party responsible for NPDES permitting and allow the contract mechanisms associated with commercial applicators to

address liability concerns. 

 

[FN 4] See. Stormwater Frequently Asked Questions ("The operator is the person who has operational control…and /or

the person who has day-to-day control of activities.") available at:

http://cfpub.epa.gov/npdes/faqs.cfm?program_id=6#181 

 

[FN 5] For example, the FIFRA label for "Accord XRT" an herbicide, makes avoiding spray drift the responsibility of the

applicator. See label, available at: http://www.cdms.net/ldat/ld6RF006.pdf 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 424.1.001.020

Author Name: Hensley Steven

Organization: USA Rice Federation

To the extent that rice farmers become subject to the Draft Permit - resulting from either unusual circumstances or

should EPA assert any authority over their farm-related activities - EPA must modify the Draft Permit to: 
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-Require only pesticide applicators to obtain permits for pesticide discharges. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 429.1.001.002

Author Name: Tunnell Tom

Organization: Kansas Agribusiness Retailers Association (KARA)

As written now, there is no clear understanding of who is actually an operator and who is responsible for complying with

the PGP. Under the draft permit, the applicator, the person that hired the applicator, and even the bank that financed

the operation could be responsible for complying with the PGP. This issue gets even more complicated by EPA's

statement that all operators will be jointly and severally responsible for any violations of the PGP. It appears this section

will only lead to greater confusion and litigation since such broad and sweeping language is arbitrary and capricious.

Clarity is desperately needed so that these terms do not have to be litigated to be clearly defined. 
 

Response 

Please refer to PGP Comment Response Structure Essay. Also, see response to Comment ID 279.1.001.004.

 

Comment ID 431.1.001.002

Author Name: Marrella Amey

Organization: Connecticut Department of Environmental Protection

With respect to the draft pesticide general permit (PGP), it should be made much clearer who the operator (person

submitting a notice of intent) is. The draft PGP notes that either the person requesting the application such as a

landowner or lake association, or the person applying the pesticide, such as a commercial applicator, may be the

operator. The permit and its guidance should make clearer under which circumstances the applicator should submit the

NOI, and when the landowner should submit it. While a degree of flexibility is useful, there is potential for confusion and

manipulation, especially when applicators or lake owners are close to the threshold. 
 

Response 

Please refer to PGP Comment Response Structure Essay.
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Comment ID 433.1.001.003

Author Name: Johnson Doug

Organization: Carson Water Subconservancy District (CWSD)

Clarification is needed as to who must file Notice of Intents (NOIs), how many categories/activities can be filed under

one NOI, and how many entities could file under one NOI.

 

Allowing one entity to file a watershed-wide NOI that covers multiple categories and has multiple Pesticide Management

Plans associated with it could be very helpful to landowners, CWMAs, and weed/mosquito control districts within its

jurisdiction. However, we are concerned about the impacts of permitting on liability associated with noxious weed

treatment in general and whether a watershed-wide permit would expose the NOI filer to greater liability than if multiple

entities within the same watershed filed NOIs. We would not want the permit to affect the ability of conservation districts

and CWMAs to assist landowners with obtaining and using non-restricted use applications to treat weeds on private

properties. Allowing untreated weeds to take over our watershed would be environmentally disastrous. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

 

Comment ID 435.1.001.011

Author Name: Neprash Randy

Organization: Minnesota Cities Stormwater Coalition (MCSC)

This section must be clarified. The issue of exactly who is covered under this permit is fundamental to this permit and

important questions related to liability. This section extends permit coverage to "any operator" and defines that term to

include entities with control over the decisions to perform pesticide applications and applicators that perform activities.

 

This appears to be a co-permittee structure, but this is unclear and problematic. If a co-permittee arrangement is

intended, this must be set forth clearly and completely. There are number of problems with a co-permitting arrangement

including both decision-makers and applicators. The overlap between the two groups is complex and highly variable. An

entity may own many pieces of land (in many cases, over a large land area) and may hire many separate individual

applicators. A large application company may have many individual customers.

 

The applicators will have limited opportunity to meet some of the permit requirements for specific tracts of land. They

will have very limited access to the land itself and information about the property. They may be hired on short notice

and have no time to prepare required items.
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Please consider separating the responsibilities and requirements for these two types of entities. Do not take a broad

approach that makes both types of entities responsible for all the permit requirements. Instead, set forth specific,

separate, and appropriate permit requirements and responsibilities for the decision-makers and the applicators. For

example:

- the land decision-maker should be the only entity required to have an NOI,

- the applicator should be the only entity required to address equipment calibration. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

 

Comment ID 443.1.001.015

Author Name: Anonymous Anonymous

Organization:  

Operators -

 

Please clarify who must obtain permit coverage and submit an NOI. If an entity hires a contractor to apply pesticides,

assuming they meet the annual treatment area threshold, must the entity and the contractor file an NOI? 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

 

Comment ID 450.1.001.013

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

We urge EPA not to co-permit independent subcontractor aerial applicators with their clients. A given aerial applicator

may have 100 different clients during the year, and a given decision-making organization may have dozens of different

for-hire aerial applicators during the year. Joint and several liability across so many different parties will be a legal

nightmare and could easily force the bankruptcy of small aerial applicator companies. Imposing obligations on

permittees for the actions or inactions of others over which they have no control is unlawful. We believe a clear

allocation of responsibilities to individual permittees is a better, more efficient structure for the PGP. 
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Response 

Please refer to PGP Comment Response Structure Essay.

 

 

Comment ID 450.1.001.020

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

EPA defines "operators" as either: (a) government or private entities with control over financing or decisions to perform

the pesticide application, or (b) those other entities "…with day-to-day operational control of or who performs activities

(e.g., the application of pesticides)…"[FN10] This definition is confused by EPA's statement: "Entities such as

subcontractors that are hired by an owner or other entity but are under the supervision of such owner or entity generally

are not operators."[FN11] We interpret that to mean that employee pilots of government agencies or private

organizations directing pesticide applications could be "operators" of those organizations. On the other hand, we

believe EPA should clarify that forhire aerial applicators (independent subcontractors) are not operators when hired

under contract and "supervised" by government agencies or private/corporate organizations under a formal contract.

We believe it would be helpful to stakeholders' efforts to sort out responsibilities under this proposed PGP if EPA further

clarified its definition of "operator" and excluded for-hire applicators.  

 

[FN10] Draft PGP at 1, 35, Appendix A

[FN11] Draft FS at 12 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

 

Comment ID 453.1.001.021

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

NOIs and their Thresholds: EPA intends NOIs to provide a means of tracking the activities of pesticide operators and

proposes an NOI filing schedule and list of contents. EPA proposes several annual treated-area thresholds for

determining when NOI submissions are required, and thus who would be subject to the extensive PGP compliance

requirements that accompany NOI submission.

 

NAAA requests that aerial applicators be exempt from the NOI submission and IPM associated with the NOI
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submissions and instead be held to reasonable requirements for recordkeeping and reporting of maintenance,

calibration and observation of applications. Our reasoning is as follows:

 

1. To avoid double counting of treatment areas, EPA states: "To determine whether an entity's activities will exceed one

or more of the annual treatment area thresholds, the entity should exclude from its calculation any pesticide application

activities conducted under another entity's NOI…"[FN 12] "For-hire applicators applying pesticides under contract from

another party will include the acreage treated on behalf of the client in their annual total unless that client has submitted

or has responsibility for submitting an NOI reflecting that treatment per the NOI requirements. If the client has already

submitted an NOI for the area to be treated, the applicator does not need to include it in her NOI threshold calculation."

[FN 13] On this basis, we conclude a number of for-hire aerial applicators would not have to file an NOI, regardless of

the acreage they are hired to treat annually, for they would be operating under the NOIs submitted by their contracting

organizations and agencies. Operators meeting the eligibility provisions, but whose discharges are not subject to the

requirement to independently submit an NOI, are automatically authorized to discharge after April 9, 2011.[FN 14]

 

2. The information necessary to complete an NOI in advance of a pesticide application, including making prerequisite

Integrated Pest Management (IPM) decisions, is generally readily available only to decision-making entities and not

aerial applicators. Aerial applicators are pilots and lack the resources, authority, opportunity and-in most cases- the

technical knowledge to file NOIs. For-hire aerial applicators service perhaps 100 or more clients annually in several

states that could have very different PGPs and regulatory requirements triggered by NOI submission. Aerial applicators

would be unable to anticipate such contracts in advance or attempt to complete the accompanying IPM and other

requirements for all of these clients without considerable economic and legal jeopardy. This is not equivalent to the

applications made by representatives of other industries (e.g., aquatic weed control by boat or ground vehicles).  

 

 

[FN 12] Draft PGP at 3

[FN 13] Draft FS at 22

[FN 14] Draft PGP at 2 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

 

Comment ID 453.1.001.024

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

If an aerial applicator applies pesticides under contracts with one or more small municipalities or other client(s) that

do(es) not submit an NOI because they individually do not exceed an annual acreage threshold, we believe that neither

the client nor the aerial applicator should be required to submit an NOI; automatic coverage should be afforded both

entities. Were EPA to expect those small entities to pass the NOI submission requirement to the for-hire applicators as
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a condition of employment in the contracts, it is our belief that the industry would refuse to accept such small clients in

the future rather than submit an NOI. Requiring an NOI of aerial applicators under these circumstances would not

advance any environmental benefit, for (a) the applicators would have used the same professionalism for the small

clients as they do for their many large clients, and (b) the applicators' refusal to service any small clients that do not

submit NOIs themselves would likely lead to environmental degradation and health issues due to lack of control of

pests. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

 

Comment ID 457.1.001.007

Author Name: Spencer Charles

Organization: Growmark, Inc.

For-hire applicators should not be required to submit an individual NOI to be automatically covered by the PGP. -

 

For hire applicators operating under contracts and submitted NOI's should be covered by the PGP. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

 

Comment ID 460.1.001.002

Author Name: Claff Roger

Organization: American Petroleum Institute (API)

One possible alternative to the general permitting program would be to allow applicators to opt into a nation-wide (or

region-wide) renewable NOI or national certification specifically for the PGP program. The burden of complying would

then become a part of their overall service package. While the entity securing the services for pesticide application

would retain the responsibility of certain limited disclosures, the program would benefit from a narrower list of certified

pesticide general permit holders. 
 

Response 
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Please refer to PGP Comment Response Structure Essay.

 

 

Comment ID 460.1.001.008

Author Name: Claff Roger

Organization: American Petroleum Institute (API)

Requiring Both Owner and Applicator to Secure Coverage Under the PGP is Redundant and Confusing 

 

Apparently both operators and applicators are obligated to secure coverage under the PGP. Do operators and

applicators have different compliance obligations under the PGP? These different obligations should be clearly

delineated. EPA should clarify its expectation as to coverage and who is specifically liable for failure to comply. EPA

should ensure that the obligations of operators and applicators under the PGP are not redundant and do not overlap. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

 

Comment ID 462.1.001.005

Author Name: Scott David

Organization: Office of the Indiana State Chemist (OISC)

In Indiana the largest "operators" or users of pesticides impacted by the currently proposed scope of this permit are

units of federal, state or local government. For example, almost 100% of area-wide mosquito control in Indiana is

performed or contracted by county or local government agencies or local departments of parks and recreation. Aquatic

weed and nuisance aquatic animal control in public waters is conducted, contracted or permitted by a state or local

government agency. Likewise, area-wide forest canopy pest control programs are orchestrated by state agencies such

as the Indiana Department of Natural Resources. And while not covered by the currently proposed permit, almost 100%

of public road right-ofway weed control (including applications in or near ditch banks) is performed or contracted by

state and county government. Any of these pesticide applications in a pest management area could be made by one

applicator or hundreds of applicators representing widely variable treatment areas. However, the one common factor

throughout each of these scenarios is that most of these applications are under the direction and administrative control

of a government agency.

 

If it is EPA's intent to identify the largest operators/dischargers through the treatment area threshold concept, a more

reasoned approach, at least for states like Indiana, might be to identify applicable government agency operators as a

NOI filing criteria. This would allow the EPA to abandon the seemingly arbitrary thresholds that have been proposed
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while identifying the "largest" pesticide users. This approach would also help alleviate the anticipated confusion

regarding overlapping permits, duplicative reporting, and widely variable control measures from multiple different for-

hire and not-for- hire applicators.

 

As just mentioned, the annual treatment area threshold seems arbitrary when it is linked to the objective of protection of

water quality. It is certainly understandable that neither the EPA nor any state agency is in a position to reasonably

apply the NPDES permitting process to all pesticide applicators that may be discharging to or near protected waters or

conveyances. That number would be unmanageable from both a paperwork processing and a compliance monitoring

perspective. In addition, our experience in Indiana has been that some of our largest pesticide users by volume have

also been many of our most well equipped and judicious relative to the application of pesticides. From a water quality

protection perspective some of our smaller pesticide users may actually need the additional restrictions and oversight

that this government permitting program is prescribed to provide, regardless of the annual threshold. Insuring that water

protection control measures are adequately covered in the certification process and then allowing for automatic permit

coverage of all certified applicators would be preferable to and more protective of water quality than subjecting select

applicators to a largely paper work requirement. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

 

Comment ID 464.1.001.004

Author Name: Markowski Daniel

Organization: Vector Disease Control,  Inc. (VDCI)

A NOI must be obtained if "you are in control over the financing for, or over the decision to perform pest control

activities that will result in a discharge…" However, in the case of a private contractor, such as VDCI, this statement

could lead to confusion. As a private contractor, working for public entities, we often are responsible for the "decision to

perform pest control activities". Yet, the governing body is "in control over the financing". The PGP needs to be clearly

stated such that only a single NOI is required for each treatment area and, furthermore, with whom ultimate

responsibility for the NOI rests. It could clarify many future sources of conflict if one party or the other was responsible

for the filing and maintenance of the NOI - either the party over the financing or the party directly responsible for the

application. At VDCI, we feel the individual or office directly responsible for the applications should be held responsible

for filing the NOI and adhering to the PGP. 
 

Response 

Please refer to PGP Comment Response Structure Essay.
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Comment ID 473.1.001.013

Author Name: Christman James

Organization: Utility Water Act Group (UWAG)

c. The power company and its contractor should not both have to submit NOIs 

 

Section 1.2.2 of the permit says that operators are required to submit a Notice of Intent to obtain coverage if they

exceed certain treatment area thresholds and (1) if they control financing or the decision to perform pest control

activities or (2) if they apply pesticides. This creates uncertainty about who must submit an NOI when herbicide is

applied by an independent contractor. 

 

If a power company hires one or more contractors to apply herbicides or pesticides, and if the power company meets

one of the NOI thresholds and its subcontractor also meets an NOI threshold, it is not clear whether both power

company and contractor must submit NOIs. Double-filing of NOIs by both decisionmaker (power company) and

applicator (subcontractor) for the same application of pesticide would be wasteful and would burden both permittees

and permitting agencies with unnecessary paperwork. 

 

We recommend that the owner of the waterbody or right-of-way that is to be treated should be responsible for

submitting the NOI. However, the permit should permit the NOI to be submitted by the subcontractor on behalf of the

owner if the two of them agree to that arrangement. In this way the parties can arrange to have the NOI submitted by

whichever is better able to provide accurate information, and professional pesticide applicators can offer NOI

preparation as part of their services. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

 

Comment ID 476.1.001.004

Author Name: Mazzacano Celeste

Organization: The Xerces Society for Invertebrate Conservation

An operator is not required to submit an NOI if his or her annual treatment thresholds do not exceed a stated area of

640 acres (for Mosquito or Forest Canopy Pest Control use categories), 20 linear miles at water's edge (for Aquatic

Weed and Aquatic Nuisance Animal use categories), or 20 acres in water (for Aquatic Weed and Aquatic Nuisance

Animal use categories). We find this problematic due to the fact that it relieves applicators of smaller treatment areas of

the need to develop a Pesticide Discharge Management Plan, minimize pesticide discharges, report excursions of

water quality based effluent limitations, take into account the presence of Endangered or Threatened species in the

treatment area, or develop Integrated Pest Management (IPM) plans. Depending on the number of "small" applicators
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operating within the United States, this exemption could result in contamination of a potentially very large acreage of

aquatic habitat. 
 

Response 

EPA has developed this permit with the goal of not causing undue burden to Applicators; and of not including redundant

requirements from those already in effect under existing laws, regulations, and permits.  To be clear, all Operators covered under

the PGP, regardless of whether they are required to submit an NOI, are required to minimize the discharge of pesticides in addition

to following certain other permit requirements.  Generally, the final PGP provides for reduced paperwork burdens for smaller

Operators while still requiring the same level of discharge minimization.

 

Comment ID 478.1.001.005

Author Name: Stieren Terry

Organization: Minnesota Agricultural Aircraft Association (MAAA)

WE REQUEST APPLICATORS BE EXEMPT FROM FILING AN NOI UNDER THE GENERAL PERMIT

 

EPA's draft permits states that's that an "Operator" will need to file an NOI under the permit, and meet the conditions of

the NOI. If an operator files the NOI, the applicator is not required to file the NOI. HOWEVER, any applicator that

exceeds the thresholds will need to file the NOI, if the operator does not.

 

"Operator" is defined by EPA as the entity involved in the application of a pesticide that results in a discharge to waters

of the US. The operator must meet either or both of the criteria below:

 

A. Have control over the financing for, or decision to, perform pesticide application. B. Have day-to-day control of, or

perform activities necessary to ensure permit compliance.

 

As part of the NOI process the person submitting the NOI must provide a documented IPM plan demonstrating that the

decision to apply the pesticide was based on an IPM program taking into consideration the density of the pest species,

the environmental sensitivity of the area, the toxicity of the product used, the volume of the products used, etc.

 

Aerial applicators have no way to provide such information. The applicator is hired to apply a pesticide to a site selected

by the applicator's customer. The customer is the only entity who has the ability to make and document such IPM

decisions. 
 

Response 

Please refer to PGP Comment Response Structure Essay.
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Comment ID 479.1.001.008

Author Name: Doucette Elise

Organization: Minnesota Pollution Control Agency (MPCA)

MPCA believes the designation of "operator" in EPA's Draft PGP is unclear. In the Federal Register, EPA stated it

drafted this permit with the intent of clarifying which entity is expected to implement which permit conditions with the

goal of minimizing duplication of effort while still providing flexibility for multiple operators to decide how compliance with

permit conditions will be achieved. Generally, the entity making the decision to apply pesticides is responsible for

complying with provisions of the permit leading up to the actual application of the pesticide (such as IPM identifying and

assessing the pest problem) and any activities after application of the pesticide. The applicator of the pesticide, if

different, is responsible for those permit requirements that occur during or directly related to the actual application of the

pesticide (such as maintaining and calibrating equipment).

 

If this was EPA's intent, MPCA suggests specifying clearly in the permit what requirements are applicable to the entity

with decision-making authority, and those applicable to the applicator actually applying the pesticides. In information

meetings with stakeholders, MPCA heard many different interpretations of this requirement emphasizing the need for

further clarification.

 

The requirement is similar to Minnesota's Construction Stormwater General Permit (MNR100001). This permit requires

the Owner and Operator (General Contractor) to both submit applications for permit coverage. However, the permit

clearly outlines which requirements must be met by the Owner (all permit conditions, including creation of Stormwater

Pollution Prevention Plan (SWPPP), design of temporary and permanent control measures, and record retention) and

which must be met by the Operator (implementation of SWPPP, stability soils, control sediments, perform inspections,

etc). 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 483.1.001.008

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

2.	CLA requests the definition of "operator" be revised to make clear that, with respect to funding for the purpose of pest

control, financial institutions are not included but, rather, that it is the entity with control over the use or disposition of the

funds that is an "operator" required to obtain PGP coverage;  
 

Response 
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Please refer to PGP Comment Response Structure Essay.

 

Comment ID 483.1.001.028

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

A key consideration for pesticide users is who is subject to CWA regulations and the PGP. CLA believes that it is

inappropriate to designate as an "operator" an entity whose sole connection with the application of a covered pesticide

is its involvement in or control over "financing."[FN 5] While we realize that most decision-making entities are federal,

state and municipal agencies supported by tax funding, in other circumstances such an interpretation of the term

"operator" could entangle financial institutions and other funding sources that lend or otherwise advance operating

capital to those with actual decision making authority. This would violate the intent of the NPDES regulations that assign

the duty to apply for a permit.[FN 6] At a minimum, CLA requests the definition of "operator" be revised to make clear

that, with respect to funding for the purpose of pest control, financial institutions are not included but it is the entity with

control over the use or disposition of the funds that is an "operator" required to obtain PGP coverage.

 

[FN 5] Section 1.0 of the draft PGP provides that all "operators" must be permitted and defines an "operator," in part, as

both "…the entity with control over the financing for, or the decision to perform pesticide applications, including the

ability to modify those decisions, that results in a discharge to waters of the United States (U.S.)…"

 

[FN 6] 6 40 C.F.R.§ 122.21(a)(1) and (b). Application for a permit (applicable to State programs, see § 123.25): (a) Duty

to apply. (1) Any person who discharges or proposes to discharge pollutants or…" (b) Who applies? When a facility or

activity is owned by one person but is operated by another person, it is the operator's duty to obtain a permit."

Certainly, the mere provision of operating funds without the authority to control the use of those funds does not place an

entity within the scope of this language.

 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 483.1.001.041

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

(c) Allocation of Compliance Responsibilities is Preferable: Finally, even if there is no legal impediment to the structure

of the draft PGP, CLA believes that a permit that clearly assigns responsibilities to specific permittees is far superior to

one that leaves it to the various operators to decide who has what responsibility and when. Wherever possible without
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compromising the PGP's lawful objectives, responsibilities should be clearly allocated to the parties capable of

performing them. Such allocation benefits both EPA and the regulated community. CLA urges EPA to provide more

definitive permit language outlining legal responsibilities outside of co-permitting.

 

Allocation benefits EPA by making clear permit holders' responsibilities and their liability for failing to perform those

responsibilities. Where pesticides are applied using equipment that has not been calibrated as required, EPA will have

a clear and direct action against the applicator who failed to perform the necessary calibration. Where IPM evaluations

are not conducted, EPA will be able to point directly to the NOI-filing entity and allege the dereliction of that party's duty.

Muddying the water by also seeking to create liability on the part of fellow permit holders who could not have performed

the required tasks only complicates enforcement actions, including the potential for third-party actions that add nothing

to the Agency's ability to enforce against non-compliance.

 

From the regulated community's standpoint, clear allocations of responsibility reduce the need to interpret the permit's

mandates. Task "X" is mine; task "Y" is yours. Attention can then be placed where it belongs, i.e., on the hard work of

ensuring that each party is doing what it needs to do to assure permit compliance.

 

We believe that it would be relatively simple to revise the draft PGP to impose those few obligations that are specific to

individual classes of permittees directly and exclusively upon the appropriate parties. Indeed, without the quoted

statement in the Draft Fact Sheet, Sections 2.2 and 5.0 of the draft PGP already achieve this objective for IPM and

PDMP obligations. The addition of similar clarity in Sections 2.1.1, 2.1.2 and 2.1.3 and in some few other sections,

coupled with the elimination of contradictory language from the final Fact Sheet, would resolve this issue in its entirety.

CLA is willing to assist the Agency in the implementation of this important improvement to the draft PGP.

 
 

Response 

Please refer to PGP Comment Response Structure Essay and see response to Comment ID 279.1.001.004 regarding legal liability.

 

Comment ID 485.1.001.008

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

The EPA has decided that the "for hire" aquatic applicator and the "financing entity" or the "decision maker" can share

responsibility for complying with all permit conditions. They can both be an "Operator." Cleary, the shared liability can

be handled by "for hire" aquatic applicators and all large government jurisdictions (Federal, State or Local). The shared

liability between "for hire" aquatic applicators and large businesses is not an issue either. They can both be an

"Operator." 

 

There is a significant issue with shared liability with "for hire" aquatic applicators and "small government jurisdictions

[FN1]," "small organizations [FN1]," or private landowners. These small entities will not accept joint liability and should

not be required to. These small entities if given a choice will opt for mechanical harvesting of aquatic weeds over
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chemical control to avoid the CWA liability. However, mechanical harvesting of aquatic weeds is never a better choice

for the environment even though it does not require coverage under any NPDES permit. Several studies have

concluded that mechanical harvesting is non selective, can help spread the invasive and exotic weed problem by

creating fragments and removes fish and reptiles with the aquatic weeds being harvested. 

 

[FN1] As defined in § 601 of the Regulatory Flexibility Act 
 

Response 

See response to Comment ID 279.1.001.004.

 

Comment ID 488.1.001.003

Author Name: Cadman Sollie

Organization: Wyoming Weed and Pest Council

The Council strongly suggest the US EPA reconsider their use of this term. It definition is too broad and confusing.

Instead we suggest the US EPA consider defining "Land Manager/Land Owner" and "Applicator". In order to comply

with the draft NPDES permit, there is a significant amount of information the "operator" will need to supply. In many

cases were a private landowner hires a commercial applicator or receives assistance from the local Weed and Pest

Control District, he is unaware if the applicator has exceeded or will exceed set thresholds, nor should he be held

responsible if application equipment is faulty. Conversely, the applicators should not be held responsible for ensuring

that the land owner/land manager is implementing Integrated Pest Management (IPM) on his property. The applicator

only plays a role within the landowner's management practices and this will be viewed as an intrusion into their private

landowner rights. Therefore incorporating and defining the responsibilities of "Applicator" and "Land Owner/ Land

Manager" will ensure accurate information and compliance with the permit requirements. (Reference Draft Permit) 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 490.1.001.010

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

1.2.2 Operators Required to Submit a Notice of Intent (NOI). 

 

Sharing of Responsibilities 
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The EPA has stated that the "for hire" aquatic applicator and the "decision maker" can share responsibility for complying

with all permit conditions. They can both be an "Operator." Clearly, the shared liability can be handled by "for hire"

aquatic applicators and all large government jurisdictions (Federal, State or Local) and large businesses. 

 

However, there is a significant issue with shared liability with "for hire" aquatic applicators and "small government

jurisdictions  [FN 1]," "small organizations',' or private landowners. Small entities may delay or postpone treatment to

avoid the CWA liability, resulting in a loss of protection of public health, habitat due to invasive species, and/or usability

of water ways. Decisions to make a treatment to remediate an aquatic weed infestation or to protect public health

should not be driven by avoidance of a permit but should be driven by consideration of the best protection of the site

and sound science. 

 

Who will function as the "operator" (i.e., permit holder) should be decided between the "for hire" applicator and the site

owner / financier. Therefore, it is recommended for the sake of clarity, the definition in 1.0 Coverage under This Permit

be amended to: 

 

Operator, defined in Appendix A, generally includes (I) the entity with control over the financing for, or the decision to

perform pesticide applications, including the ability to modify those decisions, that results in a discharge to waters of the

United States (U.S.) and/or (2) the entity with day-to-day operational control of or who performs activities (e.g., they are

authorized to direct workers to carry out activities required by the permit or perform such activities themselves). It shall

be at the discretion of the two entities defined above to determine who shall function as the Operator(s) based upon

who is best suited to meet compliance requirements of the PGP and accept associated responsibilities and liability

exposure under the PGP. As such, a single operator or more than one operator may be responsible for compliance with

this permit for any single discharge from the application of pesticides. 

 

[FN 1]: As defined in § 601 of the Regulatory Flexibility Act the term "small governmental jurisdiction" means

governments of cities, counties, towns, townships, villages, school districts, or special districts, with a population of less

than fifty thousand, unless an agency establishes, after opportunity for public comment, one or more definitions of such

term which are appropriate to the activities of the agency and which are based on such factors as location in rural or

sparsely populated areas or limited revenues due to the population of such jurisdiction, and publishes such definition(s)

in the Federal Register; 
 

Response 

Please refer to PGP Comment Response Structure Essay and Comment ID 279.1.001.004.

 

Comment ID 493.1.001.001

Author Name: Zuccaro Matthew

Organization: Helicopter Association International (HAI)

HAI urges EPA to clarify language, including the definition of "operator," in the Draft Permit and supporting documents

to clearly EXEMPT for-hire aerial applicators from the NOI requirements of the permit, regardless of how many acres
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they treat annually. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 494.1.001.021

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

EPA has established treatment area thresholds for the PGP that would require the submission of a Notice of Intent

(NOI) in order to gain PGP coverage by "operators" if the annual threshold is expected to be exceeded. Submission of a

NOI for PGP coverage is coupled with many other compliance requirements. Some permittees would gain automatic

coverage but the conditions under which this would occur are not entirely clear.

 

NCFC concludes that most for-hire applicators (aerial, ground, water) operating under contracts (and the submitted

NOIs) of their client decision-making government agencies and/or public/private organizations should not be required to

submit an individual NOI to be covered automatically by EPA's pesticide NPDES general permit, regardless of the

number of clients they have or acres to which they apply pesticides during the year. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 494.1.001.031

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

In the PGP, EPA defines "operators" as either: (a) government or private entities with control over financing or decisions

to perform the pesticide application, or (b) those other entities "…with day-to-day operational control of or who performs

activities (e.g., the application of pesticides)…" (Draft PGP pp. 1, 35, Appendix A) This definition is contradicted by

EPA's statement: "Entities such as subcontractors that are hired by an owner or other entity but are under the

supervision of such owner or entity generally are not operators." (Fact Sheet, p. 12)

 

EPA should clarify that for-hire applicators (independent subcontractors) are not operators when hired under contract

and "supervised" by government agencies or private/corporate organizations under a formal contract. We believe it

would be helpful to stakeholders' efforts to sort out responsibilities under this proposed PGP if EPA further clarified its

definition of "operator" and excluded for-hire applicators. 
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Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 496.1.001.001

Author Name: Gottler Randy

Organization: Compliance and Regulatory Affairs Office, Water Services Department, City of Phoenix, Arizona (AZ)

1. The City requests a process in which to designate primacy for the identification of "operators" for situations in which

property owners and operators utilize contracted services. Please provide examples in the permit or fact sheet to

eliminate the possibility of duplicate NOIs for the same project. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 500.1.001.011

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

EPA has established treatment area thresholds for the PGP that would require the submission of a Notice of Intent

(NOI) in order to gain PGP coverage by "operators" if the annual threshold is expected to be exceeded. Submission of

an NOI for PGP coverage is coupled with many other compliance requirements. Some permittees would gain automatic

coverage but the conditions under which this would occur are not entirely clear. ARA concludes that most for-hire

custom applicators operating under contracts (and the submitted NOIs) of their client decision-making government

agencies and/or public/private organizations should not be required to submit an individual NOI to be covered

automatically by EPA's PGP, regardless of number of clients they have or acres they apply pesticides to during the

year. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 503.1.001.007
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Author Name: Dulla Chuck

Organization: Vector Borne Disease Prevention,  Marion County (Indianapolis) Health Department (MCHD) Mosquito Control

9. EPA is interested in feedback on whether the NO/framework strikes an appropriate balance between capturing

information on discharges from the largest pesticide application activities and avoiding the imposition of unreasonable

burdens on operators whose pesticide application activities affect smaller areas.

 

-MC does not have any fact-based opinion on the affect this POP will have on small community mosquito control

programs. Our business practices over 34 years have emphasized IPM and recording of pesticide application activities. 
 

Response 

EPA acknowledges the comment.

 

Comment ID 506.1.001.005

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

The definition of operator and the entity required to submit a NOI is not clear. The entity making the decision to apply

the pesticide(s) should be the one to submit a NOI, if necessary. This entity will know the total size of the area where an

application will occur, whereas a commercial applicator may only be hired for one portion of the area. Commercial

applicators should be required to submit the appropriate application records to the operator of the NOl. 
 

Response 

Please refer to PGP Comment Response Structure Essay.
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Comment ID 515.1.001.004

Author Name: Scott John

Organization: Colorado Department of Agriculture (CDA)

CDA has concerns that those individuals or entities that will fall under the NOI thresholds may not know or understand

that they still must comply with the NPDES permit when making applicable applications. The regulated community

needs to be informed and educated as to what degree they must comply. In addition, it is still confusing as to who must

submit an NOI when multiple parties are involved. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 516.1.001.009

Author Name: Stoneman Bill

Organization: Biopesticide Industry Alliance (BPIA)

The EPA is interested in whether the definitions of operators and their responsibilities (district versus private applicator)

requires further clarification. EPA's Pesticide General Permit (PGP) defines operator as any entity involved in the

application of a pesticide that results in a discharge to waters of the U.S. that meets either or both of the following two

criteria: (1) the entity has control over the financing for or the decision to perform pesticide applications that result in

discharges and (2) the entity has day-to-day control of or performs activities that are necessary to ensure compliance

with the permit (e.g., they are authorized to direct workers to carry out activities required by the permit or perform such

activities themselves). It is unclear whether both the entity issuing and financing a contract to a private firm to apply

pesticides is ultimately responsible, or the private contractor itself is responsible - or possibly both in some situations.

Further clarification from EPA is required. The BPIA believes that biopesticide applications by farmers and ranchers will

generally not be subject to the CWA or this permit, and custom (for-hire) applicators working for farmers under

farm/ranch contracts would not either. However, to the extent for-hire applicators also apply pesticides for other non-

farm organizations into and over, including near, waters of the US (e.g., for mosquito control or forest canopy pest

control), or scientists performing important pesticide research projects, we offer the following comments:

 

Custom Applicators: To avoid double counting of the NOI threshold areas, EPA states: "To determine whether an

entity's activities will exceed one or more of the annual treatment area thresholds, the entity should exclude from its

calculation any pesticide application activities conducted under another entity's NOI…" "For-hire applicators applying

pesticides under contract from another party will include the acreage treated on behalf of the client in their annual total

unless that client has submitted or has responsibility for submitting an NOI reflecting that treatment per the NOI

requirements. If the client has already submitted an NOI for the area to be treated, the applicator does not need to

include it in her NOI threshold calculation." On this basis, we believe it likely that few for-hire aerial applicators will have

to file an NOI, regardless of the acreage they are hired to treat annually. Operators meeting the eligibility provisions but
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whose discharges are not subject to the requirement to independently submit an NOI are automatically authorized to

discharge after April 9, 2011. Since most for-hire aerial applicators will be operating under contracts (and the NOIs) of

their client organizations, we conclude that most for-hire aerial applicators should be covered automatically by EPA's

pesticide NPDES general permit, regardless of number of clients they have or acres they apply pesticides to during the

year. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 524.1.001.008

Author Name: Hugoson Gene

Organization: Minnesota Department of Agriculture (MDA)

Additionally, the definition and responsibilities of an "operator" remain very broad and vague.  
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 555.001.002

Author Name: Bullard C.

Organization:  

Require full and immediate disclosure (on internet) of all notices of intent to discharge at least 30 days in advance, with

direct notification of downstream public water supplies. The proposed summaries appear to be essentially worthless. 
 

Response 

Under the PGP, generally all NOIs will be publicly available for ten days (or 30 days for discharges to Waters of the United States

containing NMFS Listed Resources of Concern) before Operators are authorized to discharge.  EPA will maintain a website,

accessible at www.epa.gov/npdes/pesticides, where the public can view all submitted NOIs.  EPA did not impose additional

notification requirements to public water supplies based on the fact that existing FIFRA requirements already establish such

requirements for certain pesticides where determined to be appropriate.  Additionally, all point source discharges eligible for

coverage under the PGP are required to ensure discharges do not cause or contribute to water quality standard exceedances, which

include consideration of public water supplies.  Furthermore, All Operators must control discharges as necessary to meet applicable

numeric and narrative state or tribal water quality standards, for any discharges authorized under this permit, with compliance

PGP Responses to Comments Coverage Under This Permit

146910/31/2011 04:04 PM EDT



 

required upon beginning such discharge.  In addition, interested persons can request a copy of the PDMP from EPA, at which point

EPA can request the Decision-maker to provide a copy of the PDMP (a copy of the current PDMP, along with all supporting maps

and documents, must be kept at the address provided on the NOI).

 

Comment ID 561.001.008

Author Name: Broekstra Jason

Organization: PLM Lake and Land Management Corp. (PLM)

SPECIFIC QUESTIONS REGARDING THE DRAFT PGP Many sections of the draft refer to or ask for the name of the

applicator. Does the applicator refer to the application company or the individual applicator (employee of the application

company)? Example: Section 7.2 f Are the acreage thresholds referred to in Table One of Section 2 accrued by our

entire company, or by the state in which we are performing the applications? 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 571.1.001.003

Author Name: Drager Lane

Organization: Boulder County Public Health,  Colorado

1. The draft permit requires that those meeting the definition of operator are responsible and therefore must obtain the

permit and file a notice of intent. Two criteria are listed and if either is met than the entity is considered an "operator".

The first is an entity that has control over the financing or decision-making authority for applying pesticides. The second

is the entity that has day-to-day control or that performs the activities necessary to ensure compliance with the permit.

 

In situations where both parties exist for a single program utilizing pesticides, it is unclear if both entities must obtain

permits and who is ultimately responsible for compliance. It seems more relevant to require pesticide applicators to

obtain permits and ensure compliance with those permits. In fact this effort seems to be redundant since pesticide

applicators are already licensed and must follow all requirements regarding the appropriate application of those

pesticides. Further it does not seem appropriate to hold the financial or decision making authority responsible for any

violations of the pesticide applicator. 
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 279.1.001.004. 

 

PGP Responses to Comments Coverage Under This Permit

147010/31/2011 04:04 PM EDT



 

Comment ID 573.1.001.004

Author Name: Myers John

Organization: Clean and Renewable Energy,  Tennessee Valley Authority (TVA)

b. There is some ambiguity in Paragraph 1.2.2 as to whether financer/decision maker and applicator both have an

obligation to submit an NOI for the same treatments. TVA requests that EPA modify the language of Paragraph 1.2.2 to

remove any ambiguity related to submission of NOIs. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 578.1.001.002

Author Name: Feldman Gabrielle

Organization: Island Conservation

The majority of our rodent eradication projects are contracts with federal agencies including the FWS, the DOD, and the

NPS.  Since Island Conservation is the operator for developing and implementing the project as a partner with the

appropriate agency, are we responsible for obtaining the permit as an operator, or is the agency responsible?   
 

Response 

 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 579.001.007

Author Name: Lanza Alexi

Organization: Permits Branch, Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NPDES)

NDEP believes that more clarification is needed on who needs to file Notice of Intents (NOIs), how many categories

and/or activities can be filed under one NOI, and how many entities could file under one NOI. 
 

Response 
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Please refer to PGP Comment Response Structure Essay.

 

Comment ID 597.1.001.003

Author Name: Markowski Daniel

Organization: Vector Disease Control, Inc. (VDCI)

A NOI must be obtained if "you are in control over the financing for, or over the decision to perform pest control

activities that will result in a discharge…" However, in the case of a private contractor, such as VDCI, this statement

could lead to confusion. As a private contractor, working for public entities, we often are responsible for the "decision to

perform pest control activities". Yet, the governing body is "in control over the financing". The PGP needs to be clearly

stated such that only a single NOI is required for each treatment area and, furthermore, with whom ultimate

responsibility for the NOI rests. It could clarify many future sources of conflict if one party or the other was responsible

for the filing and maintenance of the NOI - either the party over the financing or the party directly responsible for the

application. At VDCI, we feel the individual or office directly responsible for the applications should be held responsible

for filing the NOI and adhering to the PGP. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 597.1.001.005

Author Name: Markowski Daniel

Organization: Vector Disease Control, Inc. (VDCI)

Subsequently, the PGP should then clarify in Section 1.2.2 that one (1) NOI is required for each category of Pesticide

Use in which the Treatment Area exceeds the thresholds as defined in Table 1, within each Pest Management Area.

 

We feel these suggestions would greatly clear up the difference between these two highly significant designations

within the PGP. 
 

Response 

The Commenter’s understanding of NOI submission is incorrect. The PGP allows decision-makers to submit one NOI for multiple

pesticide areas and use patterns (See PGP NOI Form in Appendix D of the Permit).  The final NOI instructions clarify this point.

 

Comment ID 606.1.001.006
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Author Name: Frank Bobbie

Organization: Wyoming Association of Conservation Districts (WACD)

NOI Submission Thresholds and Automatic Coverage for Applicators: WACD member districts are governed by elected

officials, many of which are actively involved in the agriculture sector. We believe pesticide applications by farmers and

ranchers will generally not be subject to the CWA or this permit, and custom (for-hire) applicators working for farmers

under farm/ranch contracts would not either. However, to the extent for-hire applicators also apply pesticides for other

non-farm organizations into and over, including near, waters of the US (e.g., for mosquito control or forest canopy pest

control), or scientists performing important pesticide research projects, we offer the following comments:

 

a. Custom Applicators: To avoid double counting of the NOI threshold areas, EPA states: "To determine whether an

entity's activities will exceed one or more of the annual treatment area thresholds, the entity should exclude from its

calculation any pesticide application activities conducted under another entity's NOI…" [FN 17] "For-hire applicators

applying pesticides under contract from another party will include the acreage treated on behalf of the client in their

annual total unless that client has submitted or has responsibility for submitting an NOI reflecting that treatment per the

NOI requirements. If the client has already submitted an NOI for the area to be treated, the applicator does not need to

include it in her NOI threshold calculation."  [FN 18] On this basis, we believe it likely that few for-hire applicators will

have to file an NOI, regardless of the acreage they are hired to treat annually. Operators meeting the eligibility

provisions but whose discharges are not subject to the requirement to independently submit an NOI are automatically

authorized to discharge after April 9, 2011. [FN 19] Since most for-hire applicators will be operating under contracts

(and the NOIs) of their client organizations, we conclude that most for-hire applicators should be covered automatically

by EPA's pesticide NPDES general permit, regardless of number of clients they have or acres they apply pesticides to

during the year.

 

a. Pesticide Researchers: EPA states its intent to set NOI thresholds at levels that would capture only the largest

operators - approximately 10% of the total - responsible for discharges under the four pesticide use patterns. However,

some of the annual NOI thresholds at Part 1.2.2 of the permit are low enough that they could capture the research and

development (R&D) applications of major universities, experiment stations, pesticide manufacturers or other R&D

entities engaged in expert scientific research. These studies are conducted by experts and their staff, and are generally

extremely limited in the funds, scope and time allowed for experimental procedures. Adding the numerous burdens that

exceedance of an NOI threshold could cause a university, research station or pesticide registrant could sabotage the

scientific research. EPA should clarify that pesticide applications made into and over, including near, waters of the US

solely for the purpose of "pesticide research and development" (R&D), as defined in Appendix A, are automatically

covered by this permit and not be required to submit an NOI.  

 

 

[FN 17] Draft PGP p. 3

[FN 18] PGP Fact Sheet p.22

[FN 19] Draft PGP p.2 
 

Response 
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Please refer to PGP Comment Response Structure Essay and Response to Comment ID 279.1.001.006 regarding research &

development activities.

 

Comment ID 608.1.001.014

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

Operators Required to Submit a Notice of Intent: It is unclear what "operator" means. In many cases, we task

contractors or cooperators to conduct our pesticide applications, yet we finance or make the decision to perform pest

control activities. We suggest combining ‘a.' and ‘b.' into one statement. An operator would include the following: "if you

are in control over the financing for, or over the decision to perform pest control activities, or if you apply pesticides . . ."

We assume the intention is not to have multiple permits for the same application. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 610.001.002

Author Name: Jackson Douglas

Organization: Benson Air AG, Inc.

Our customers use agronomists and other farming experts to determine the type and quantity of chemical necessary to

treat their particular needs.  I have little input to their planning decisions and are not experts in those areas. I do not

have the expertise or time to conduct environmental assessments or monitoring.  In my business we generally have

little or no advanced knowledge of the intended spraying circumstances prior to receiving a contract for service.  My

company does not have the advanced detailed information that EPA would require me to include in the various

documents that are requested my business must submit.  I follow the EPA requirements indicated on the labeling and

product listings.   
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 610.001.004

Author Name: Jackson Douglas
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Organization: Benson Air AG, Inc.

As an aerial applicator, I do not set foot on the property in which I am applying products and I am contracted simply to

discharge the applied material onto the target area in the most efficient and professional manner.  
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 611.1.001.003

Author Name: Vickery Mark

Organization: Texas Commission Environmental Quality (TCEQ)

The number of NOIs could be reduced by revising the definition of operator to exclude either applicators or decision

makers, thereby requiring NOIs be submitted by one or the other, but not both. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 612.1.001.005

Author Name: Levin Martin

Organization: Stern Shapiro Weissberg & Garin LLP

The permit should take into account the legitimate public interest in the use of pesticides in water, particularly when the

treatment area includes, or is likely to migrate to, drinking water or other areas of direct human contact. As the Lake

Cochituate example shows, applicators may not take into consideration the potential for migration both in surface

waters and groundwater, and generic pesticide testing and use instructions do not take into account site-specific

conditions that can affect the dispersion of the pesticide. See, e.g., Testimony of Denis D'Amore, Ph.D.; Testimony of

Warren Lyman, Ph.D.; Letter from Warren 1. Lyman, Ph.D., to Mike Gildesgame, Acting Director, Office of Water

Resources, Dept. of Conservation and Recreation, March 7, 2006; and Testimony of Richard F. Yuretich, Ph.D., all

submitted herewith. Accordingly, I propose the addition of the following new section 1.2.2c: (See orginal comment letter

for additional information. [Docket ID 612.1].) 

 

"c. If you apply pesticides that will result in a discharge and know or reasonably should have known that the treatment

area is within 1500 feet of a public or private drinking water supply or public beach. In such case, in addition to any

other requirements of this permit, you must (i) determine the likelihood of migration of the pesticide to said drinking

water supply or beach; (ii) determine the concentration of the pesticide likely to migrate to said drinking water supply or
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beach; (iii) include these determinations, and Control Measures to mitigate any such likelihood of migration, in the NOI;

(iv) at least forty-five days prior to application, publicly post notice of the NOI, and the foregoing determinations and

mitigating Control Measures, on the internet and in a newspaper of general circulation in the area(s) of the drinking

water supply or beach; and (v) conduct monitoring during and at least once within five days following completion of the

pesticide application sufficient to determine whether the pesticide has migrated to said drinking water supply or beach.

Any such migration shall be considered a 'Situation Requiring Revision of Control Measures' pursuant to Section 6.1 of

this permit." 
 

Response 

EPA disagrees with commenter’s request to require notification to water suppliers prior to pesticide application within a public

surface water supply. EPA believes the current permit complies with existing regulatory and statutory requirements and adequately

protects drinking water sources such that additional notification is unnecessary. Pesticides, as part of the FIFRA registration and re-

registration process, are evaluated for potential effects on drinking water sources and FIFRA label may contain additional

requirements, as necessary, to protect those sources. In addition, water quality standards are developed and implemented such that

compliance with standards also provides protection of drinking water sources. Please note the permit requires all Operators to

control discharges as necessary to meet applicable numeric and narrative state or tribal water quality standards, for any discharges

authorized under this permit, with compliance required upon beginning such discharge.

 

Comment ID 614.1.001.015

Author Name: Mann Joseph

Organization: National Environmental Law Center (NELC)

Comment 11: EPA should require the submission of a new NOI whenever a different pesticide is used, or a different

organism is targeted.

 

Under the draft permit, once an NOI is submitted for a particular pesticide application activity in a particular area, the

applicator remains covered by the permit until (1) the applicator submits a notice of termination, (2) EPA revokes the

permit, or (3) the permit expires after 5 years.  See Draft Permit at t.p. (expiration date is April 8, 2016); id. at 5-6, §§

1.2.4-1.2.5 (continuation/termination); Fact Sheet at 24 (revocation).  Although the draft permit requires applicators to

terminate coverage where they have "ceased all discharges from the application of pesticides for which [they] obtained

permit coverage and [they] do not expect to discharge during the remainder of the permit term for any of the [four

primary] use patterns," Draft Permit at 6, § 1.2.5.2(b), the permit facially allows continued coverage for applicators who

seek to apply different pesticides or to target different organisms - without submitting a new NOI - so long as they also

continue the discharge for which they initially obtained coverage.  This loophole not only deprives EPA and the public

vital information about changed circumstances that might warrant different requirements, but it also encourages

applicators to "game the system" (e.g., by submitting an initial NOI describing only the most benign anticipated pesticide

application). It is difficult to believe that this is the agency's intent, and EPA should close this loophole by requiring a

new NOI to be submitted under these circumstances, or by making it clear that coverage does not extend to different

applications.  This would bring the NOI requirements for pesticide applicators more into line with those applicable to
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point source dischargers generally.[FN 15]

 

 [FN 15] Alternatively, as a "bright-line" rule, EPA could require a new NOI to be submitted every year.

 

 
 

Response 

EPA disagrees with commenter that the PGP provides a loophole for Operators to be authorized under the permit without properly

notifying EPA or the public of its intentions.  The final PGP requires Decision-makers seeking permit coverage for a treatment area

not within the pest management area identified on a previously submitted NOI to submit NOI changes to EPA to be authorized for

those new discharges (See Table 1-3 of the Permit). Operators who apply different pesticides or target different organisms within

the pest management area than those originally intended when submitting the NOI will still be required to document this in the

PDMP, Pesticide Discharge Evaluation Worksheets, or annual reports, as required.    

 

Comment ID 618.1.001.010

Author Name: Bracht Gary

Organization: North Dakota Department of Health (NDDH)

The draft PGP is confusing when it comes to submitting the NOI, who is covered and what is expected from the

operators (reports).  The permit is written so anyone who applies pesticide to waters of the US is covered by the permit.

 If an operator will exceed one of the threshold values in one of the four pesticide use patterns, they must submit an

NOI which kicks them into additional monitoring and reporting identified in the permit.  The permit needs to be written to

require only the large operators needing coverage; the small operators could implement best management plans and

keep the necessary documentation required by their agriculture departments and pesticide registration programs.        
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 620.1.001.006

Author Name: Spaulding Steven

Organization: Wellmark International

The EPA is interested in whether the definitions of applicators and their responsibilities (district versus private

applicator) requires further clarification. EPA's Pesticide General Permit (PGP) defines operator as any entity involved

in the application of a pesticide that results in a discharge to waters of the U.S. that meets either or both of the following
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two criteria: (1) the entity has control over the financing for or the decision to perform pesticide applications that result in

discharges and (2) the entity has day-to-day control of or performs activities that are necessary to ensure compliance

with the permit (e.g., they are authorized to direct workers to carry out activities required by the permit or perform such

activities themselves). It is unclear whether both the entity issuing and financing a contract to a private firm to apply

pesticides is ultimately responsible, or the private contractor itself is responsible - or possibly both in some situations.

Further clarification from EPA is required. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 621.1.001.006

Author Name: Peele Mitch

Organization: North Carolina Farm Bureau

The draft PGP and fact sheet have yet to clearly identify who actually is required to obtain a permit. Rather, both

documents imply that more than one person could actually be required to obtain a specific permit or request coverage

under the PGP. This uncertainty can cause considerable unease with the regulated community and loss of confidence

in regulatory authorities. We urge EPA to specify that if a permit is required, that it be the person actually doing the

application who is required to obtain a permit. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 623.1.001.005

Author Name: Zeug Devonna

Organization: Minnesota Corn Growers Association (MCGA)

The permit obligations for the applicator and for the farmer or decision-maker when they are not the same entity need to

be further clarified. For example, maintenance of application equipment is a proper requirement of the permit. However,

it would be unreasonable to hold the farmer accountable for this. This should be done by the applicators.  
 

Response 

Please refer to PGP Comment Response Structure Essay.
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Comment ID 624.1.001.002

Author Name: Mckillop Pollyanne

Organization: Michigan Agricultural Aviation Association

In general, most applicators, especially aerial applicators have little input into the planting decisions - such as where to

site a field, set-backs, type of crop, rotation, etc. In addition, our applicators have minimal input to the planning

decisions and choices regarding the number of pesticide applications to make to a site per year or the choice of the

pesticide applied. Our operators and applicators do not have the access to the expertise nor the time to conduct

environmental assessments or monitoring. Contracted, for-hire pesticide applicators have little to no advance

knowledge of the intended application circumstances prior to receiving an application request. Therefore, our

applicators would not have the advanced detailed information that EPA requires to be included in the various

decisionmaking documentation of the permits.

 

Besides the significant economic impacts referenced regarding public health and tourism dollars, the severe economic

and compliance challenges our industry will face, if as an aerial applicator our members are required to comply with the

portions of EPA's NPDES permit that are rightfully the client decision-making organizations' responsibility. We speak

specifically to the onerous parts of the process would result if our members were required to submit a Notice of Intent

(NOI). There would be additional pre- and post-application surveillance of each treatment area, implementation IPM

decisions on each application area, keeping additional records above and beyond the very detailed records our

members already keep for a number of other regulatory agencies, and the submission of annual reports to EPA. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 649.1.001.011

Author Name: Rubin Katherine

Organization: Los Angeles Department of Water and Power (LADWP), City of Los Angeles, California

LADWP recommends that the permit would require filing of NOls by only one entity, whether the property owner

(financier or decision maker) or a contractor that is hired by the owner to apply pesticides. Further, it would be

preferable to allow the involved entities (owner and contractor) to determine which will do so. As drafted the permit

would require duplicative filing by both, which is duplicative. In addition, one contractor may treat multiple areas that

have different owners. One owner's treatment area may not reach the threshold to trigger an NOI, but the total of all

areas treated by the contractor would exceed the threshold. Under such a scenario, only the contractor should be

required to file the NOI, not the individual owners whose treated areas remain under the threshold.  
 

Response 
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Please refer to PGP Comment Response Structure Essay.

 

Comment ID 661.1.001.011

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

VI. For-hire applicators should not be required to submit an individual NOI to be automatically covered by the PGP.

 

EPA has established treatment area thresholds for the PGP that would require the submission of a Notice of Intent

(NOI) in order to gain PGP coverage by "operators" if the annual threshold is expected to be exceeded. Submission of

an NOI for PGP coverage is coupled with many other compliance requirements. Some permittees would gain automatic

coverage but the conditions under which this would occur are not entirely clear. ARA concludes that most for-hire

custom applicators operating under contracts (and the submitted NOIs) of their client decision-making government

agencies and/or public/private organizations should not be required to submit an individual NOI to be covered

automatically by EPA's PGP, regardless of number of clients they have or acres they apply pesticides to during the

year. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 668.1.001.014

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

a. Custom Applicators: To avoid double counting of the NOI threshold areas, EPA states: "To determine whether an

entity's activities will exceed one or more of the annual treatment area thresholds, the entity should exclude from its

calculation any pesticide application activities conducted under another entity's NOI…" [FN 17] "For-hire applicators

applying pesticides under contract from another party will include the acreage treated on behalf of the client in their

annual total unless that client has submitted or has responsibility for submitting an NOI reflecting that treatment per the

NOI requirements. If the client has already submitted an NOI for the area to be treated, the applicator does not need to

include it in her NOI threshold calculation." [FN 18] On this basis, the MCD believes it likely that few for--hire applicators

will have to file an NOI, regardless of the acreage they are hired to treat annually. Operators meeting the eligibility

provisions but whose discharges are not subject to the requirement to independently submit an NOI are automatically

authorized to discharge after April 9, 2011.[FN 19] Since most for-hire applicators will be operating under contracts (and

the NOIs) of their client organizations, we conclude that most for-hire applicators should be covered automatically by

EPA's pesticide NPDES general permit, regardless of number of clients they have or acres they apply pesticides to

during the year.
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b. Pesticide Researchers: EPA states its intent to set NOI thresholds at levels that would capture only the largest

operators - approximately 10% of the total - responsible for discharges under the four pesticide use patterns. However,

some of the annual NOI thresholds at Part 1.2.2 of the permit are low enough that they could capture the research and

development (R&D) applications of major universities, experiment stations, pesticide manufacturers or other R&D

entities engaged in expert scientific research. These studies are conducted by experts and their staff, and are generally

extremely limited in the funds, scope and time allowed for experimental procedures. Adding the numerous burdens that

exceedance of an NOI threshold could cause a university, research station or pesticide registrant could sabotage the

scientific research. EPA should clarify that pesticide applications made into and over, including near, waters of the US

solely for the purpose of "pesticide research and development" (R&D), as defined in Appendix A, are automatically

covered by this permit and not be required to submit an NOI.

 

 

[FN 17] Draft PGP p. 3

 

[FN 18] PGP Fact Sheet p.22

 

[FN 19] Draft PGP p.2

 
 

Response 

See response to Comment ID 606.1.001.006.

 

Comment ID 675.1.001.012

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

MABA believes pesticide applications by farmers and ranchers will generally not be subject to the CWA or this permit,

and custom (forhire) applicators working for farmers under farm/ranch contracts would not either. However, to the

extent forhire applicators also apply pesticides for other nonfarm organizations into and over, including near, waters of

the US (e.g., for mosquito control or forest canopy pest control), or scientists performing important pesticide research

projects, we offer the following comments:

 

a. Custom Applicators: To avoid double counting of the NOI threshold areas, USEPA states: "To determine whether an

entity's activities will exceed one or more of the annual treatment area thresholds, the entity should exclude from its

calculation any pesticide application activities conducted under another entity's NOI…"[FN 19] "Forhire applicators

applying pesticides under contract from another party will include the acreage treated on behalf of the client in their

annual total unless that client has submitted or has responsibility for submitting an NOI reflecting that treatment per the

NOI requirements. If the client has already submitted an NOI for the area to be treated, the applicator does not need to

include it in her NOI threshold calculation." [FN 20] On this basis, we believe it likely that few forhire applicators will
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have to file an NOI, regardless of the acreage they are hired to treat annually. Operators meeting the eligibility

provisions but whose discharges are not subject to the requirement to independently submit an NOI are automatically

authorized to discharge after April 9, 2011. [FN 21] Since most forhire applicators will be operating under contracts (and

the NOIs) of their client organizations, we conclude that most forhire applicators should be covered automatically by

USEPA's pesticide NPDES general permit, regardless of number of clients they have or acres they apply pesticides to

during the year. 

 

[FN 19] Draft PGP p. 3

[FN 20] PGP Fact Sheet p.22

[FN 21] Draft PGP p.2 
 

Response 

 

Please refer to PGP Comment Response Structure Essay.

 

 

Comment ID 680.001.006

Author Name: Hamilton Keri

Organization: Wyoming Farm Bureau Federation

Under section 1.0 the proposal indicates that more than one operator may be responsible for compliance with this

permit for any single discharge from the application of pesticides. We do not feel this is an effective process. The EPA

uses a storm water discharge permit as an example of how multiple entities can be expected to be responsible for a

permit. We do not feel this would be an analogous enough situation to warrant using it as a pattern for this type of a

situation.

 

For example, an applicator may find it necessary to obtain coverage under the PGP because of possibly exceeding the

linear threshold. The landowner, however, does not need to seek coverage under the PGP and so would not be liable

for the Integrated Pest Management (IPM) requirement for the permit. The IPM program is clearly something which

would be difficult, if not impossible, for the applicator to comply with. A solution would be to decouple the requirement

that applicator seek a NOI (Notice of Intent) for cumulative total of applications. If an applicator is applying pesticides for

an individual who does not need to apply for a NOI, then the applicator should also be able to avoid such NOI.

 

Another possible solution would be to establish a "nest" approach whereby a landowner who is covered by the PGP

would be responsible for those activities which fall within the purview of the landowners requirements such as IPM

practices, while the applicator would be responsible for those activities which fall within their purview, such as proper

calibration of equipment, or knowledge of application rates.

 

The permit defines the term operator to be an entity with control over the financing. This is extremely vague, since

under one possible understanding of this term, the financial institutions which provides the financing for an agricultural
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operator could find themselves involved with the PGP. This particular requirement is not addressed in the fact sheet

accompanying the permit. If EPA does not intend to require financial institutions to apply for permits, we suggest a more

accurate description be provided for what is meant. If they do intend for a financial institution to apply for a permit, we

suggest that this would have severe limiting consequences on agricultural operator's ability to obtain financing. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

 

Comment ID 680.001.008

Author Name: Hamilton Keri

Organization: Wyoming Farm Bureau Federation

Section 1.2.2 (a) again uses the entity that controls the financing as one of the criteria for who should apply for

coverage under the PGP. We would reiterate our concerns raised earlier.

 

Section 1.2.2 Table 1 indicates that applications which are larger than 640 acres for flying insects which might have a

tiny acreage of "waters of the US" within the application area will need to submit an NOI. We feel that this requirement

burdens arid states such as Wyoming with disproportional treatment. There should be a de minimis exclusion from

application criteria which would allow applications where there are small amounts of water of the US within the

boundaries to avoid the need to apply for an NOI. 
 

Response 

The definition of “Operator” in the final permit does not consider “financing” as a sole criterion, to identify those entities required

to comply with the permit (either as an Applicator or Decision-maker). For example, where a state provides funding to a pest

control district, but provides no other assistance in deciding when, where, what pesticides, etc. are to be used to control a given pest,

EPA does not consider the state to be an operator required to comply with the terms of the PGP. 

 

Regarding, acreage area to be covered under the PGP, please refer to the PGP Threshold Essay.

  

 

Comment ID 681.1.001.001

Author Name: Dahlberg Marc

Organization: Arizona Game and Fish Department (AZGFD)
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The issue of who is the "operator" or permitted entity is not entirely clear. This is particularly difficult in a governmental

use such as those undertaken by a state wildlife agency such as the Arizona Game and Fish Department. The

Department, as the wildlife management steward for the State of Arizona, uses tools such as piscicides for the

restoration of special status aquatic wildlife and to address the removal of unwanted nuisance species. In many

instances, these procedures are necessary to address recovery actions necessary for federally listed Endangered

Species and are in conformance with the Endangered Species Act, the Federal Land Planning and Management Act,

the National Forest Management Act, and other federal legislation. Because of our location and geography, much of

that work takes place on public lands managed by the US Forest Service; the US Bureau of Land Management; the US

Bureau of Reclamation; or other federal agencies. The lack of clarity regarding the applicator as the responsible entity

or operator, particularly where the applicator is the state wildlife management authority, will cause confusion regarding

applications on public lands -where the Land Management Agency with approval authority may be considered the

"operator". Inevitably, this confusion will result in unnecessary delays to ongoing recovery programs and with regard to

rapid responses to aquatic invasive species. This lack of clarity, particularly as it relates to applications or applicators on

public lands needs to be resolved with public land managers, hopefully at the system-wide level. It is important to

resolve these issues and bring existing and new processes into harmony before the finalization ofthe permit. 
 

Response 

EPA has clarified the roles and responsibilities for For-Hire Applicators and Decision-makers in the final PGP (Please refer to PGP

Comment Response Structure Essay).

 

Comment ID 690.1.001.016

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

Does the described NOI framework balance the need to capture information from operators involved with large annual

discharges while avoiding unreasonable burdens on operators whose applications affect smaller areas?

 

No. 
 

Response 

EPA notes that in the final permit the Agency has revised the applicability of certain permit requirements to better correlate these

requirements with decision-making responsibility and the potential to impact to surface waters.  These changes will reduce the

burden on numerous entities while ensuring compliance with the CWA. For example, thresholds levels for the submittal of an NOI

have increased in the final permit, and, For-Hire Applicators who are not Decision-makers as defined in Appendix A of the permit,

are not required to submit NOIs.  In addition, under the final PGP generally only a Decision-maker required to submit an NOI and

who is a Large Entity is subject to annual reporting and PDMP requirements.  See response to Comment ID 234.1.001.007 for

discussion of cost associated with complying with the permit. 
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Comment ID 691.001.001

Author Name: Burgess Greg

Organization: Pearl River Valley Water Supply District,  Mississippi

As a small State Agency, we do not have the staff experience or equipment needed to perform an aquatic vegetation

control program inhouse. Instead, we contract this to a qualified contractor. This permit would appear to make us the

responsible party since we are technically "over the financing for" this program. However, the contractor is the actual

party responsible for the decisionmaking and procedures regarding the actual spraying program. Due to this, it would

seem that the contractor would be the logical responsible party in regards to permitting. Furthermore, small entities

such as us do not have the resources to be able to have staff available to accompany the contractor at all times. The

permit holder should be the actual applier of pesticides, and the applier should be permitted for their overall operations

rather than per site. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 691.001.002

Author Name: Burgess Greg

Organization: Pearl River Valley Water Supply District,  Mississippi

The permit appears to be ambiguous in regards to being subject to these requirements for more than one of the

covered activities. In our case, I would assume the activities of our contractor to be subject to the aquatic vegetation

control threshold, but I do not believe that the mosquito control threshold would be exceeded. Based on that

assumption, would we be subject to the requirements of the permit in regards to mosquito control even if we do not

exceed its threshold? Rather are we only subject to the areas that the threshold is exceeded? I do not believe that the

permit addresses this clearly. 
 

Response 

As written, Decision-makers required to submit NOIs and comply with corresponding permit requirements are as described in Table

1-1 of the PGP.  To be clear, a Decision-maker that exceeds the threshold for one use pattern but not another, although they may

perform a small bit of pest control under that second use pattern, are only required to report that first use pattern on their NOI and

comply with the NOI-related requirements (e.g., PDMP and annual reports) for that first use pattern.  Secondary pesticide uses that

do not exceed the threshold are still covered under the PGP and the Decision-maker is required to comply with applicable permit

conditions; however, only those conditions that apply to discharges not subject to the NOI reporting requirements apply.  There is
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one significant caveat to the above explanation.  The final PGP expanded the criteria for determining who must file an NOI to

include certain types of Decision-makers (e.g., federal and state agencies) and discharges to certain waters (e.g., Tier 3 waters,

Waters of the United States containing NMFS Listed Resources of Concern).  For those discharges, NOIs are required regardless of

whether a threshold is exceeded in any calendar year.

 

Comment ID 705.1.001.003

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Reference last sentence: "As such, more than one operator may be responsible for compliance with this permit for any

single discharge from the application of pesticides."

 

Comment: The Environmental Protection Agency (EPA) needs to remove the terminology of operator and replace with

land manager, landowner, or applicator, and clearly define their roles and responsibilities under this permit. As a

condition of the permit, stating that more than one operator may be responsible for a single discharge raises questions

in regards to liability. Multiple operators/applicators cannot be held liable for the actions or application conducted by

another operator/applicator. A single point of contact needs to be maintained for compliance purposes. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 705.1.001.007

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Reference: Last two sentences on that page: "Coverage is for the operator who filed the NOI, including its employees,

contractors, subcontractors, and other agents, …"

 

Comment: This section also conflicts with Section 1.0 which seems to clearly require that both the property owner and a

hired pesticide applicator obtain separate coverage and be independently responsible for recordkeeping and reporting.

Section 1.2.1 indicates that contractors and subcontractors would be covered under the NOI filed by the

owner/operator. This multiple liability concept is one of the most troublesome and problematic aspects of the proposed

permit. EPA should clearly define the roles and responsibilities of each individual term, i.e. operator, employee,

contractor, subcontractor, and agent. 
 

Response 
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Please refer to PGP Comment Response Structure Essay.

 

Comment ID 705.1.001.008

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Page 3. Section 1.2.2, Operators required to submit a Notice of Intent (NOI).

 

Comment: Subsections "a." and "b." are both simply definitions and should be removed from Section 1.2.2 and placed

into Appendix A, Definitions, Abbreviations, and Acronyms. 
 

Response 

EPA agrees with the Commenter and has revised the final PGP (See section 1.2 of the Permit). 

 

Comment ID 705.1.001.009

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Reference: Subsection "a.", mid sentence wording "over the financing for, or"

 

Comment: Delete this wording. An entity that controls the financing is not relevant to who should submit a NOI. We see

this wording potentially causing harm to our members who grow a crop under a contract for a third party. Many of these

contracts include financing as standard language. 
 

Response 

EPA agrees with the Commenter and has revised the final PGP. Please refer to PGP Comment Response Structure Essay.

 

Comment ID 705.1.001.011

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Reference: First paragraph, second sentence. Operators must submit an NOI to EPA using the electronic Notice of

Intent (eNOI) system ….
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Comment: We object to the possible discriminatory nature of such a requirement that mandates electronic filing, many

of our older members are not proficient with electronic submission. In addition, real situations exist that electronic

submission may not be feasible due to remote location or limited internet connectivity. We would request written NOI be

accepted as well. 
 

Response 

See response to Comment ID 388.1.001.010.

 

Comment ID 706.1.001.001

Author Name: Moore Beth

Organization: Oregon Department of Environmental Quality (OR DEQ) and  Oregon Department of Agriculture (ODA)

The terms "you", "your", "operator", and "applicator" that are used throughout the document are confusing. We

recommend providing a flow chart to help document the responsibilities for those whofile an NOI and thosewhodo not

under the permit. 
 

Response 

EPA acknowledges the Commenter’s concern and has revised to final PGP to exclude the terms “you” and “your” and better

defined the responsibly of Operators (which includes Applicators and Decision-makers). Please refer to PGP Comment Response

Structure Essay.

 

Comment ID 712.2.001.009

Author Name: Baus Terry

Organization: Department of Public Works,  City and County of Denver, Colorado

5. §1.2.2. The draft general permit would authorize discharges from pesticide applications that result in a discharge

Section 1.2.2.

 

A discussion of what constitutes ‘near water' has followed EPA's publication of the draft permit in EPA's listening

sessions and Fact Sheet [FN 1]; however, the significance of the term is not clear. The draft permit speaks pretty clearly

about pesticides that are applied to control pests/weeds above, in, over, and at water's edge and, thus, unavoidably

result in a discharge to water.

 

 During EPA's June 2010 webinar listening session, EPA stated that proximity to water is not the critical factor; instead,

the deciding factor is whether there has been a discharge to water. EPA's approach is to require the permittee to prove
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there has not been a discharge to water. A less burdensome approach would be to define "near water" to be a specific

distance (10, 15, or 20 feet from water's edge?) for which a rebuttable presumption would arise that a discharge to

water had occurred; alternatively, establishment of a rebuttable presumption that there has not been a discharge when

the pesticides are applied at any distance in accordance with FIFRA and/or industry standards is also viable. The

current approach, however, requiring proof of the undefined and negative proposition (that a pesticide application ‘near

water' did not result in a discharge to water) is an extremely difficult, if not impossible, burden to reach. Denver places a

high value on environmental compliance; we will need to create an inter-agency management program to assure the

city's compliance with all requirements of a general pesticide permit. To do so, we must be able to state the

requirements objectively; at this point, we cannot do so. What level and type of documentation is EPA looking for to

prove the negative presence of pesticide residue? 

 

[FN 1] 1 All discharges authorized by this general permit involve applications made directly to waters of the U.S. in

order to control pests in or over the water or applications to control pests near water in which pesticides will make

unavoidable contact with the water, Pesticide General Permit Fact Sheet,

http://cfpub.epa.gov/npdes/home.cfm?program_id=410 at p. 18. 
 

Response 

Please refer to the PGP Comment Response Waters of the United States Essay.

 

Comment ID 712.2.001.013

Author Name: Baus Terry

Organization: Department of Public Works,  City and County of Denver, Colorado

9. Terminology about operators should be clarified to relate to owner/managers and applicators. Use of the term

‘operators' to refer to both infuses a measure of confusion. For instance, if the operator has met the area thresholds so

as to be required to submit an NOI, must contractor-applicators who also exceed the area threshold in their applications

submit an NOI as well? What if the contractorapplicator's area threshold would not be met without including the

operator's application area? 

 

As another example of the confusion, wildlife in this state is managed by a state agency, even in waters for which the

city has management control. Who needs to have permit coverage for treatment of snails in lakes managed by the city -

the state, the city, or both? 
 

Response 

Please refer to PGP Comment Response Structure Essay. The Decision-maker is the entity with control over the decision to perform

pesticide applications including the ability to modify those decisions that result in a discharge to Waters of the U.S. (See Appendix

A of the Permit). Based on the limited facts provided above, it appears that, the city would be required to obtain permit coverage.

However, please note that EPA is generally not the NPDES permitting authority for CO and for specific questions related to who
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should seek coverage under an NPDES permit should be submitted directly to the CO.

 

Comment ID 730.001.006

Author Name: Unknown Unknown

Organization: Aquatic Biologists,  Inc. (ABI)

Notice of Intent (Page 3 - 1.2.2) â€" It is my understanding that if you qualify under the N.O.I. you are subjected to

submitting this notice and wait at least 10 days before doing any application. This does not help our environment by

delaying treatment. It will more than likely cause damage to the water body from waiting or the lake or pond owner to do

the treatment themselves which is usually done without the management options a Professional Applicator brings to the

table. 
 

Response 

EPA disagrees with the comment. The Agency believes ample notice has been provided to Operators to implement procedures

necessary to meet the new requirements upon commencement of discharge. Also, the permit does provide for immediate

authorization of discharges where pesticide applications are required as a result of a declared pest emergency situation.  

 

Comment ID 763.001.005

Author Name: Gerber N.

Organization:  

Several of the requirements being considered by the EPA are excessive for small lakes and ponds in neighborhoods or

for a pond in the back yard of a homeowner. Potential notification requirements (Notice of Intent) could stunt business

growth and create unhealthy situations in lakes and ponds as new customers may be required to wait for desired

services. 
 

Response 

EPA disagrees with commenter that requirements are excessive for small lakes and ponds.  EPA did revise the annual treatment

area thresholds in the final PGP (refer to Table 1-1 in the Permit ) for each use pattern that may exclude NOI requirements for some

smaller water bodies; however, EPA believes the permit as finalized provides a reasonable burden when associated with the

environmental benefits of the permit.   Please refer to PGP Comment Response Structure Essay and the response to Comment ID

234.1.001.007.

 

Comment ID 837.1.001.009
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Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

In the absence of accurate data on past application rates, it is arbitrary and capricious to adopt EPA's proposed

thresholds for any pesticide; it is equally problematic that EPA has adopted thresholds above the mean application rate

for forests and certain mosquito control.  We appreciate EPA's desire to adopt quantifiable thresholds of pesticide

applications in the proposed PGP, but the solution to EPA's lack of hard data is to require all operators to submit an

NOI.  This would avoid arbitrary thresholds and prevent unscrupulous dischargers from tweaking their estimates so as

to fall under the threshold limits.   

 

EPA should also require every operator to post information at or near affected waterbodies so that the information is

visible from both land and water.  The public deserves to know whether visiting their waters will expose them to

potentially dangerous pesticides, and not everyone will check EPA's website for potential discharges before heading

out.  Operators should place notices at least 48 hours before applying pesticides and not remove those notices until

water quality monitoring indicates non-detect levels for the pesticide and pesticide degradates.   
 

Response 

Refer to response to Comment ID 290.1.001.012 and 837.1.001.007.

 

Comment ID 840.001.005

Author Name: Hartney Mary

Organization: Florida Fertilizer & Agrichemical Association (FFAA)

The Agency should consider alternatives, such as the type of operator, for establishing the requirement to file an NOI.

For the four uses included in the PGP, government agencies or entities contracted by government agencies are the

primary applicators. The Agency should consider requiring only government agencies to file NOIs."  
 

Response 

Please refer to PGP Comment Response Structure Essay.  EPA expanded the criteria of who must submit NOIs based on the type of

entity and the location.  For example, all federal and state agencies with the responsibility to control pests are now required to

submit NOIs as are any Decision-makers planning to discharge to Tier 3 waters.

 

Comment ID 906.1.001.010

Author Name: Harja John
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Organization: Public Lands Policy Coordination Office (PLPCO), Office of the Governor, State of Utah

To assure the POP requirements arc clear and feasible  the state recommends a single administrative filing of a five-

year NOI containing  requirements for uncomplicated annual documentation. The state also recommends the use  of

GIS technologies in reporting because it insures precise location of areas treated and the  amount of the specific

chemical applied. The state foresees the possibilities of emergency  treatments and to administer those instances the

state would also recommends the PGP / NOI  easily accommodate amendments.   
 

Response 

Refer to response to Comment ID 464.1.001.003.  EPA disagrees with commenter that GIS technologies be required in reporting.

While this may be a preferred technology by certain applicators to track where and how much pesticide is applied, EPA does not

believe it is appropriate to require all Operators covered under the permit to have to use this technology to document compliance

with permit requirements.  The PGP as finalized, provides the ability for Operators to provide a written description of the area to be

covered or a map of that area, with a requirement to submit updates to EPA as necessary.  In instances of declared pest emergencies,

Operators are able to discharge before having to submit an NOI for those activities.  

 

Comment ID 913.001.005

Author Name: Wilkinson Richard

Organization: Dayton Valley Conservation District

Need additional clarification on the Notice of Intents (NOIs) regarding exactly who needs to file, and how many

categories/activities can be filed under one NOI, and how many entities could file under one general NOI. 
 

Response 

Please refer to PGP Comment Response Structure Essay. Also, the PGP allows Decision-makers to file one NOI for multiple use

patterns and pest management areas.

 

Comment ID 913.001.010

Author Name: Wilkinson Richard

Organization: Dayton Valley Conservation District

Will the permit allow for one entity to file a "watershed wide" NOI that covers multiple categories, and have multiple

Pesticide Management Plans associated with it? As an example - could a watershed management organization file a

NOI on behalf of all the CWMA's and weed/mosquito control districts within its jurisdiction? This would help to reduce

the economic impacts to the smaller groups . 
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Response 

The PGP allows submitting one NOI for multiple use patterns, pesticide management areas and multiple pesticide management

plans.

 

Comment ID 917.001.005

Author Name: Holley Robert

Organization: West Central Lyon County Weed Management Area

We request that the final draft include clear language regarding NOI's, specifically 1) who is responsible to file an N01,

2) how many categories can be covered under one NOI, and 3) how many entities can file under one NOI . Will the final

permit allow for one entity to file a "watershed-wide" NOI that covers multiple categories, and have multiple Pesticide

Management Plans associated with it? For example - might a watershed management organization file an NOI on

behalf of all the CWMA's and weed/mosquito control districts within its jurisdiction? This would help to reduce the

economic impacts to the smaller groups. 
 

Response 

Refer to response to PGP Comment Response Structure Essay and Comment ID 913.001.010.

 

Comment ID 926.001.002

Author Name: Reabe Jr

Organization: Reabe Spraying Service Inc.

1.2.2 Operators required to submit a notice of intent .

b. If an applicator exceeds the treatment threshold for an accumulation of application for customers not required to file

NOI's, I believe the applicator should not have to file a NOI . A commercial applicator for hire never knows what the next

season will bring and what parcels of land he will be contracted to do. It all depends on the weather during the growing

season, did the bug break out or the weeds break through. If he is required to file a NOI, it will generally be at the last

minute. Most aerial applicators are 1-2 airplane operations with the owner and maybe one other pilot in the airplanes, a

son or young man loading the chemicals, and his wife in the office . He does not have the staff or time to do the IPM

scouting, complete a NOI and do the monitoring himself before the treatment window is over. If the customers were

doing the application themselves, no permits would be needed . So why require a custom applicator for hire, whom is

often a smaller company than his customer, to obtain a permit for doing the exact same applications? I would suggest

that for commercial applicators for hire that exceeds the NOI threshold because of an accumulation of "application only"

contracts for customers not required to file a NOI; the NOI, annual report, IPM, and monitoring requirements normally

completed by the decision making operator be waived. 
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Response 

Please refer to PGP Comment Response Structure Essay.

 

Comment ID 939.001.011

Author Name: Russell Russell

Organization: Pennsylvania Department of Agriculture

Costs to applicators / operators, and possible delays in time sensitive applications based on IPM threshold pest

pressures should be considered.   
 

Response 

EPA has conducted an economic impact analysis to evaluate the costs associated with complying with the final permit.  See

response to Comment ID 234.1.001.007. 

 

1.2.2.1 - NOI THRESHOLDS -- GENERALLY

Comment ID 182.001.001

Author Name: Sullivan Glenn

Organization: Allied Biological Inc.

Please consider the following comments on EPA's Draft NPDES General Permit regarding pesticides used for aquatic

weed and algae control:

 

1. Thresholds - The proposed aquatic weed and algae control threshold is 20 acres. Even in New Jersey, this is

considered a small waterbody, and ownership may be shared by no more than 5-10 persons or families. In most cases,

it would be financially prohibitive for these lake communities to meet the PDMP and monitoring requirements.

 

In the event the lake/pond is less than 20 acres, but still "managed" by a Professional firm/applicator, the lake would still

be subject to the same PDMP and monitoring requirements as part of the applicator's NOI. Again, this would be

financially prohibitive in most cases.

 

Based on my client base of ~200 lakes throughout NJ, NY and PA, a logical threshold would be 60 acres for individual

waterbodies or applications. The combined threshold for applicators serving multiple sites should be eliminated. This

would put undue strain on the smallest waterbody owners that are paying for professional service, and would influence
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which applicators would serve which clients. For instance, firms may choose clients based on the intent of staying

below the threshold. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 193.1.001.001

Author Name: Atkins Lee

Organization: Progressive Solutions, LLC

EPA is considering a 20 mile water's edge as the trigger for requiring a permit for pesticide applications. Presumably, to

reduce the pesticide load/level of risk to that specific body of water. In utility right of way applications, the utility may

transect many separate drainages, streams, rivers, etc. as it passes across the landscape. Since the affected area is in

100 to 400 foot increments (the width of the right-of-way) my question/comment is twofold:

     1. Does the permit requirement trigger when the summation of all these increments equals 20 miles, regardless

whether to a specific waterway?

     2. Is the permit requirement required for exceeding 20 miles on each separate waterway? 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 204.1.001.004

Author Name: Rau Brian

Organization: Medina Flying Service

The threshold of 640 acres for filing an NOI in mosquito and forestry work is extremely low. This low of a threshold

would exempt almost no one. Even our small towns in North Dakota would be above the threshold, particularly since it

is a cumulative threshold for a year. It is not unusual for small operators to do jobs that are 30,000 acres or more. I

believe that the threshold should be raised to 30,000 acres or higher.  
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.
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Comment ID 212.001.004

Author Name: Pinagel D.

Organization: Aquatic Control, Inc.

I would ask that the EPA set the NOI threshold requirement at or above 10,000 surface acres thus exempting small

family owned firms!! 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 222.1.001.004

Author Name: Wolf Stanley

Organization: North Dakota Weed Control Association (NDWCA)

What was your scientific basis for choosing the stated threshold levels? All of the county weed control districts will

exceed the thresholds just for controlling weeds in road rights-of-way. Typically most of our pesticide applications are

spot sprayed, in that a pesticide is applied only on the infested area, 25% to 50% of the acreage in the road right of

way. Since the application is intermittent but can be in close proximity to each other, within 25 feet or less, how do we

calculate the treated area? Acreages of road rights-of-way can exceed 30,000 acres in some districts. Also, some

districts provide landowner assistance for 30,000 plus acres. The present threshold acres are much too low or every

weed control district will need to file a NOI. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 225-cp.001.001

Author Name: Schreiber Eric

Organization: Sarasota County

My concerns are: 1) the extremely low thresholds on requiring the NOI. I think allowing the individual state agencies that

will develop the NOI threshold and "rules" will be paramount for quick compliance and ease of regulation and will

require a larger range than you first developed 
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Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 232-cp.001.001

Author Name: Hipkins Pat

Organization: Southern Region Pesticide Safety Educators

The "triggers" for filing a notice of intent (NOI) are rather low. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 235-cp.001.001

Author Name: Feller L.

Organization:  

Notice of Intent - The 20 acres threshold does not seem to meet the EPA proposed intent for the documment. The small

applicator will be strapped with a larger percentage cost of doing business. If you consider 1280 acres, you will capture

the larger applicators and allow small business to continue IPM programs that fit their customer base. These applicators

are treating on average 5-15 acre at any one time. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 248-cp.001.002

Author Name: Knepper Randall

Organization: Saginaw County Mosquito Abatement Commission

Operators Required to Submit a Notice of Intent (NOI). The NOI threshold of 640 acres is too low and thus in most

cases will require everyone who makes ULV adulticiding applications for mosquitoes to do a NOI. For example a truck

conducting ULV applications at 10 miles an hour with swath width of 300 feet (standard label swath for ground

applications) will treat 6 acres per minute or 360 acres an hour. Thus one truck spray 2 hours would cover 720 acres
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and would exceed the current threshold of 640 acres. In our county we have numerous homeowners, campgrounds, etc

that have ULV sprayers and I'm sure they spray more than 2 hours per summer too. It is my recommendation that this

threshold be increased significantly to 20,000 or 25,000 acres. If you don't make this type on increase almost every

entity that makes ULV applications will have to apply for a NOI. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 249.1.001.003

Author Name: Lewis Carol

Organization: Southeast Cass Water Resource District (WRD)

Threshold levels: What was your scientific basis for choosing the stated threshold levels? The WRD will exceed the

thresholds just for controlling weeds on its facilities. Typically, most of our pesticide applications are spot sprayed, in

that a pesticide is applied only on the infested area. Since the application is intermittent but can be in close proximity to

each other, within 25 feet or less, how do we calculate the treated area? The present threshold acres are much too low,

which would require the WRD to file a NOI. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 255.1.001.001

Author Name: Burnett Ed

Organization: The Idaho Mosquito and Vector Control Association (IMVCA)

IMVCA agrees with the American Mosquito Control Association (AMCA) that thresholds for meeting NPDES/NOI

requirements need to either be eliminated completely or increased and broken down by method of application

classifications.

 

• Ultra Low Volume applications benchmarks should be 6400 acres (10 square miles) and larvicide applications under

640 acres should be exempt. Budget thresholds of agencies of less that $50,000 annually need to be exempt.

• OR eliminate all thresholds. This would mean that a property owner or H.O.A. that hires pesticide applicators would

have to submit N.O.I.

 

IMVCA recognizes that the above second item would be almost impossible to regulate but most pesticide applications

are performed by homeowners/property owners. How are these applications going to be monitored if a small mosquito
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control district is forced to shut down because of the added expense of NPDES/NOI implantation measures? The

mosquito control operations will continue either the right way or the wrong way. If it is the intent of the NPDES permit to

protect the waters of the United States from degradation due to pesticide applications over or near water than there

should be no thresholds involved in having to submit an N.O.I. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 263.1.001.005

Author Name: Wolf Joel

Organization: South Florida Aquatic Management Society (SFAPMS)

The thresholds required for permits to be submitted are astonishingly low and would create far more permit submissions

than could be properly handled in a timely fashion. The 20 acre threshold, which considers the treatment of a 20 acre

lake on a monthly basis as 24 acres, is far too stringent. Such restrictions would, in essence, create the need for ponds

to have appropriate permitting. Therefore, it is our recommendation that the threshold be increased substantially to

cover the average size lake in South Florida. This could help to limit the number of permits filed for waterbodies

insignificant to NPDES regulations. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 266-cp.001.007

Author Name: Respess Gary

Organization: North Carolina Cotton Producers Association, Inc.

We suggest that EPA review actual field data of average seasonal acreage treated and establish a much higher

threshold based on real world activities for exempting applicators that treat less than threshold areas. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 269.1.001.003
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Author Name: Stieren Terry

Organization: Minnesota Pesticide Information & Education

3. THRESHOLDS WHICH WILL REQUIRE ADDITIONAL REQUIREMENTS UNDER THE PERMIT

 

The EPA is currently proposing the following thresholds:

 

Mosquito and Flying Insects= 640 acres

Aquatic Weed and Algae= 20 streambank miles

Aquatic Nuisance Animal= 20 streambank miles

Forest Canopy=640 acres.

 

In the case where thresholds are set by the acre, it appears EPA intends this to mean that if you have a forested site of

650 acres, and there is a 10 acre pond somewhere within those 650 acres, all 650 acres are counted under the

threshold, and you have triggered the requirement for an NOI. This is an unreasonable determination. If there are 10

acres of standing water within a forested site, the 10 acres of standing water should be counted toward the threshold.

There is no rational for the other 640 acres falling into the threshold determination.

 

This would mean the forester with 640 acres and a 1 acre pond would be required to file an NOI, but a forester with a

500 acre tract and 100 acres of standing water would not. 

 

Additionally, EPA has stated that its goal is to capture only the largest users for heightened requirements under the

permit-If these thresholds remain in place that will certainly NOT be the case.

 

For example:   Minnesota relies heavily on drainage ditches for agricultural and flood protection purposes.  In this state

alone, there are an estimated 27,000 miles of drainage ditches (for which treatment would require a permit under this

program).  Ditches are routinely maintained  to keep them free of brush and other vegetation that would prevent them

from working properly.  Under the proposed threshold levels, each and every county in this state would be required to

file an NOI and be faced with the additional compliance requirements.

 

Looking at aquatic applicators and taking into account the 20 streambank miles threshold, it would take an aquatic

applicator approximately 1.5 days to exceed the threshold. That means every aquatic applicator in the state would need

to file an NOI.

 

All of the agencies and/or applicators who conduct transportation and utility ROW applications would exceed the

proposed thresholds within a few weeks of each year.

 

In conclusion, we urge EPA to review the numbers in the Wetlands chart on page one.  Minnesota has 45% (21 Million

Acres) of its land classified as wetlands. Based on these numbers, it is illogical to set the thresholds at the proposed

levels.  Again, If EPA is intending to capture only the largest users for heightened requirements under the NPDES

permit, the thresholds are set far too low.
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Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 270-cp.001.002

Author Name: Comment Public

Organization:  

We estimate the total number of acres treated annually with pesticides is 350-400 acres, including re-treatments. The

20 acre threshold now being considered would not be acceptable to sustain our current business and employees. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 275.1.001.007

Author Name: Lopez Jaclyn

Organization: Center for Biological Diversity

D. The proposed framework of automatically applying the permit to relatively small dischargers without a Notice of

Intent or any additional action is inappropriate

 

In its current form, the proposed NPDES does not require a NOI from applicators that fall below annual treatment area

thresholds:

 

- mosquitoes and other flying insects: 640 acres of treatment area

 

- aquatic weeds and algae in water: 20 acres of treatment area, or at water's edge - 20 linear miles of treatment area

 

- aquatic nuisance animals in water: 20 acres of treatment area, or at water's edge - 20 linear miles of treatment area

 

- forest canopy: 640 acres of treatment area

 

It is unclear how EPA arrived at these thresholds, therefore, it is difficult to provide comments on their appropriateness.

As it stands the thresholds appear entirely arbitrary. However, there are some obvious deficiencies. First, much smaller

applications have the ability to completely and totally affect an entire waterway, and depending on the number and

volume of "small" applicators, this exemption could result in a potentially very large amount of aquatic habitat. Second,

an operator that submits an NOI must also indicate whether the application will affect endangered or threatened
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species. Therefore, those applicators that do not exceed the permit thresholds will not be required to report to EPA on

potential impacts to endangered and threatened species. The applicators would also be relieved of the need to develop

a Pesticides Discharge Management Plan, minimize discharges, report excursions of water quality-based effluent

limitations, or develop Integrated Pest Management Plans. The EPA should explain how it arrived at its thresholds, and

we recommend that at the very least, the EPA add an additional class of applicator/operator who must submit an NOI

when a pesticide application may impact endangered or threatened species. EPA, in consultation with FWS and NMFS

should also require that those applicants take steps to avoid impacting endangered and threatened species and provide

applicator/operators with information to identify whether an application will impact threatened or endangered species. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 281.1.001.009

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

On page #20 of the 2010 NPDES Pesticides General Permit Fact Sheet it states:

 

"EPA has determined that it would be inappropriate to require operators that apply pesticides to relatively small areas to

submit NOIs.  Therefore, EPA is exercising its discretion and not requiring these operators to submit NOIs.  EPA

developed annual treatment area thresholds for each use pattern that it believes will only exclude those

operators making small-area applications from the NOI requirement because their discharges will be comparatively

small."

 

The 20 acres of water treatment that is proposed is an unreasonably low annual threshold for aquatic weed or algae

control. On average, 20 acres of aquatic weeds can be treated in 15 minutes by a helicopter or in 3.5 hours by boat.

So, if a small business like ABC Aquatic Weed Control has ten employees with 20,000 man hours available to sell a

year.  A threshold of 20 acres represents 3.5 * 2 employees = 7.0 man hours of work; 7.0 man hours of work/ 20,000

man hours available * 100 = 0.035 % of the total man hours of work available to the company. That is a very small

threshold for a small business; an annual threshold of only 20 acres will capture every single aquatic applicator in the

United States. These professional aquatic applicators are all small businesses with less than 15 employees on average.

 

 

Having everybody submit a NOI was not the Agency's intent according to the Fact Sheet.

We suggest a two tier approach to NOIs.  The agency could require a NOI for all large government jurisdictions

(Federal, State or Local) that control the decision to perform pest control activities on more than 10,000 acres.  Then

the Agency could establish a second annual threshold for "small government jurisdictions," "small organizations" or

private landowners that contract with "for hire" aquatic applicators.  That annual threshold for aquatic weed control

should also be 10,000 acres.  10,000 acres would represent 3,500 man hours / 20,000 man hours * 100 = 17.5 % of the

total man hours available to ABC Aquatic Weed Control, the company in the example above.
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According to the FR Notice, EPA expects that there will be minimal burden on entities, including small businesses

covered under the general permit.  We have determined that aquatic applicators treat on average 8,500 acres of water

per year, so everyone will exceed the annual treatment threshold and be required to submit a NOI.

 

Therefore, we suggest the following Annual Treatment Area Thresholds to ensure that only the large entities are

subjected to the permit conditions:

 

PGP Part  Pesticide Use                                            Annual Threshold

2.2.1         Mosquitoes and other Flying Insects Pests  >10,000 acres / year

2.2.2         Aquatic Weed and Algae Control

                In Water                                                    >10,000 acres / year

                At Water's Edge                                        >1,000 linear miles

 

PGP         Part Pesticide Use                                    Annual Threshold

2.2.3         Aquatic Nuisance Animal Control

                In Water                                                   >2,500 acres / year

                At Water's Edge                                        >200 linear miles  

 

2.2.4        Forest Canopy Pest Control                        >10,000 acres / year

 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 284.1.001.006

Author Name: Mountfort Tom

Organization: Denver Water

Calculating the annual treatment area totals based on the cumulative total of each separate pesticide application activity

may cause entities to exceed the draft general permit. The methodology used for calculating the annual threshold

should be revised to count each application activity as a separate activity rather than cumulative for the purpose of

determining the annual threshold amount. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.
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Comment ID 284.1.001.014

Author Name: Mountfort Tom

Organization: Denver Water

Denver Water does not believe that the NOI framework strikes a balance between capturing information on discharges

from the largest pesticide application activities and avoiding the imposition of unreasonable burdens on operators

whose pesticide application activities affect smaller areas. Because the methodology of counting cumulative pesticide

applications in determining the annual threshold sizes may easily cause operators to exceed the threshold amounts,

many small operators may be required to submit NOIs for numerous activities involving pesticide applications. The EPA

should consider increasing the size of the threshold area provided for in Table 1of the draft general permit, and

changing the methodology used to determine the threshold area so that separate pesticide applications are not treated

as cumulative for the purpose of determining the threshold area. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 284.1.001.015

Author Name: Mountfort Tom

Organization: Denver Water

The size of the threshold amounts are too small, particularly given the methodology used in FNI and FN2 to count

annual threshold amounts. Operators are frequently required to apply pesticides multiple times during the year, so using

the cumulative total of each pesticide application in determining whether an operator has exceeded the acreage

threshold set forth in the draft general permit will cause many small operators to exceed the threshold. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 285.001.003

Author Name: Holme Brie

Organization: Portland Water District,  Maine

The draft permit imposes more stringent requirements on discharges that cover more than 20 acres for aquatic

pesticides or more than 640 acres (one square mile) for mosquito spraying. [p. 3, 3738] These thresholds are arbitrary
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and are too high. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 287.1.001.004

Author Name: Spell, Jr. Lester

Organization: Mississippi Department of Agriculture and Commerce

We also ask that the agency take steps to make certain elements of the permit achievable for permittees. One such

issue involves thresholds for Notices of Intent.  The draft permit's requirement that ‘operators' who treat areas

exceeding specific thresholds must submit a Notice of Intent (NOI) needs additional attention by the agency.

Submitting an NOI subjects the operator to a wide range of requirements in order to remain in compliance with the

permit.  The thresholds established by the agency are entirely too low and should be revised to lessen the burdens on

operators.  While we encourage EPA to give states maximum flexibility on NOI requirements for their permit, we also

encourage the agency to revise upward its NOI thresholds.  Not only will unrealistically low NOI thresholds burden

permittees, the amount of state resources that would be required to handle a higher than necessary number of

permittees is very concerning.  We urge EPA to base NOIs not on arbitrary numbers, but rather on a thorough

understanding of risk and benefits.  
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 292.1.001.011

Author Name: Lewis Trent

Organization: PondMedics Incorporated, North Texas Hydrologists, Incorporated

INCREASE the annual treatment threshold to 10,000 surface acres.

 

A treatment threshold of 20 acres, 100 acres, even 5,000 acres is TOO LOW! If your intent is to receive information

regarding the largest aquatic treatments, you need to increase the annual threshold to 10,000 acres. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.
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Comment ID 294.1.001.005

Author Name: Goehring Doug

Organization: North Dakota Department of Agriculture

The PGP contains thresholds above which a pesticide user would be required to submit a Notice of Intent (NOI) to the

permitting agency. These thresholds are relatively low, meaning that the majority of users will be covered under the NOI

requirements. I urge the EPA to either eliminate the NOI requirements completely (as they are an optional provision of

an NPDES permit) or raise the acreage thresholds five-to-ten-fold. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 307.1.001.007

Author Name: Lange Mark

Organization: National Cotton Council (NCC)

The agency is suggesting the use of the area treated to establish a threshold and NCC believes this approach is

reasonable. However, the terms ‘large' and ‘small' are relative and, therefore, must be defined in relation to the entire

spectrum of applications. EPA's proposed seasonal thresholds are arbitrary and far too low. EPA may believe that 640

acres is a large area and a worthy threshold value but, in relation to what can actually be accomplished, this number is

excessively low to define a large operator. For example, according to the Maryland Department of Agriculture and the

National Agricultural Aviators Association, a single aerial applicator can easily treat 640 or more acres for mosquito

control in just one evening. The proposed threshold of one square mile will likely define all aerial mosquito control

activities as large applicators. According to the California Cotton Growers Association, the threshold of twenty linear

miles of canal bank treatment will require a significant portion of California cotton farmers to file for an NOI. 

 

NCC suggests that EPA review actual field data of average seasonal acreage treated and establish a much higher

threshold based on real world activities. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 312.1.001.011
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Author Name: Wood Jonathan

Organization: Vermont Agency of Natural Resources

Part 1.2.2.  A treatment area threshold (Table 1) based on surface area may be appropriate for lake, pond or lagoon

treatments, but it is inappropriate for "in water" applications to streams (e.g. sea lamprey control).  A stream treatment

threshold should be the linear distance of stream; the combined linear distance of both banks as described for "at

water's edge" treatments of both sides of a stream or ditch is irrelevant and inappropriate for an "in water" stream

application.  Furthermore, the term "at water's edge" is poorly defined; under the definition of "treatment area"

(Appendix A), its description as "where the discharge of pesticides directly to waters is unavoidable" appears to imply

applications intended for terrestrial/riparian areas only. If this is the intent, perhaps "at water's edge" should instead be

termed "to riparian areas".  
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 315.1.001.003

Author Name: Peterson Jack

Organization: Arizona Department of Agriculture

Not requiring everyone to file a NOI is a good idea.  We believe that the current proposed limits for the NOI are set way

too low and should be revised to lessen the burdens on operators.  Not only will unrealistically low NOI thresholds

burden permittees, the amount of state resources that would be required to handle a higher than necessary number of

permittees is very concerning.  We urge EPA to base NOIs not on arbitrary numbers, but rather a thorough

understanding of risk and benefits. Our environmental agency has taken significant budget reductions and they have

better things to do than to deal with NOIs.  We believe states should have great latitude in setting what these are -

including not having the NOI based on the area sprayed.  It may be appropriate that no NOI is needed if the state

determines through its professional judgment they are not needed and serve no practical or protective purpose. We

encourage EPA to give states maximum flexibility on NOI requirements for their permit.     
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 318.001.002

Author Name: Holme Colin
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Organization: Lakes Environmental Association

The more stringent standards that apply to the 20 acre threshold for aquatic pesticides and the 640 acres for mosquito

spraying are too high. Where did these acreage thresholds come from? [p. 3, 37  38] 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 321.1.001.007

Author Name: Zickert Cory

Organization: Wisconsin Lake and Pond Resource LLC

The thresholds that have been set forth show no signs of any scientific research. We would like to see the reasoning

behind how the thresholds were set and why the huge difference between aquatics and mosquitoes and forest canopy

applications. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.
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Comment ID 322.001.002

Author Name: Lee G.

Organization:  

I've read that there are more stringent requirements for safety on areas of one square mile - but where my grand-kids

fish is sometimes on much smaller areas. Please expand the safety net to all areas. Also, please do not let them put

possibly harmful substances on areas that would affect our ground water. Most areas where I live use wells or water

from the lake - putting poison on those areas just doesn't make sense. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 328.001.002

Author Name: Goes Jim

Organization: Walden University

Expand the range of pesticide applications covered by the permit - The draft permit imposes more stringent

requirements on discharges that cover more than 20 acres for aquatic pesticides or more than 640 acres (one square

mile) for mosquito spraying. [p. 3, 37-38] These thresholds are arbitrary and are too high. If you are concerned about a

water body that doesn't meet these thresholds, EPA needs to hear about it. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 335.1.001.008

Author Name: Giguere Cary

Organization: Vermont Agency of Agriculture

Annual Treatment Area Thresholds: Pesticide applications below the NOI thresholds create a general permit with a

significant conceptual flaw. For NOI exempt operators, the Agency (EPA) has no means to know who the operators are,

where they are making applications and what the ultimate impacts on water quality are. A regulatory link to, or

relationship with, the intended operator community is lacking.

 

As an example of the disconnect between the NOI filing requirements and the full community of operators, NOI exempt
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operators are only required to minimize pesticide discharges to Water of the United States (Section 2.1). They are not

required to conduct IPM Practices (Section 2.2), prepare a Discharge Management Plan (Section 5.0) or file Annual

Reports (Section 7.4). 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 344.1.001.005

Author Name: Kennedy Keith

Organization: Wyoming Crop Improvement Association (WCIA)

NOI Submission Thresholds and Automatic Coverage for Applicators: WCIA believes pesticide applications by farmers

and ranchers will generally not be subject to the CWA or this permit, and custom (forhire) applicators working for

farmers under farm/ranch contracts would not either. However, to the extent forhire applicators also apply pesticides for

other nonfarm organizations into and over, including near, waters of the US (e.g., for mosquito control or forest canopy

pest control), or scientists performing important pesticide research projects, we offer the following comments:

 

a. Custom Applicators: To avoid double counting of the NOI threshold areas, EPA states: "To determine whether an

entity's activities will exceed one or more of the annual treatment area thresholds, the entity should exclude from its

calculation any pesticide application activities conducted under another entity's NOI…" [FN 17] "Forhire applicators

applying pesticides under contract from another party will include the acreage treated on behalf of the client in their

annual total unless that client has submitted or has responsibility for submitting an NOI reflecting that treatment per the

NOI requirements. If the client has already submitted an NOI for the area to be treated, the applicator does not need to

include it in her NOI threshold calculation." [FN 18] On this basis, we believe it likely that few forhire applicators will

have to file an NOI, regardless of the acreage they are hired to treat annually. Operators meeting the eligibility

provisions but whose discharges are not subject to the requirement to independently submit an NOI are automatically

authorized to discharge after April 9, 2011.[FN 19] Since most forhire applicators will be operating under contracts (and

the NOIs) of their client organizations, we conclude that most forhire applicators should be covered automatically by

EPA's pesticide NPDES general permit, regardless of number of clients they have or acres they apply pesticides to

during the year.

 

b. Pesticide Researchers: EPA states its intent to set NOI thresholds at levels that would capture only the largest

operators - approximately 10% of the total - responsible for discharges under the four pesticide use patterns. However,

some of the annual NOI thresholds at Part 1.2.2 of the permit are low enough that they could capture the research and

development (R&D) applications of major universities, experiment stations, pesticide manufacturers or other R&D

entities engaged in expert scientific research. These studies are conducted by experts and their staff, and are generally

extremely limited in the funds, scope and time allowed for experimental procedures. Adding the numerous burdens that

exceedance of an NOI threshold could cause a university, research station or pesticide registrant could sabotage the

scientific research. EPA should clarify that pesticide applications made into and over, including near, waters of the US

solely for the purpose of "pesticide research and development" (R&D), as defined in Appendix A, are automatically
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covered by this permit and not be required to submit an NOI. 

 

[FN 17] Draft PGP p. 3

 

[FN 18] PGP Fact Sheet p.22

 

[FN 19] Draft PGP p.2 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 348.1.001.005

Author Name: Keller Alan

Organization: Illinois Environmental Protection Agency

Why is USEPA only requiring operators above the threshold limit to submit NOIs? the court decision did not include an

threshold limits, there did non exclude these operators from applying for permit coverage. If this would have been

written into the court decision there would be a ruling to justify this action. The Agency is concerned that USEPA does

not have the authority to issue this a permit by rule. Additionally USEPA would not have any records for operators under

the threshold limits but covered by the permit. Why not require all operators to submit an NOI? 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 349.1.001.003

Author Name: Cutts William

Organization: American Cranberry Growers Association

THE PROPOSED THRESHOLD PROVISIONS ARE INAPPRORIATE FOR AGRICULTURAL PESTICIDE

APPLICATIONS-The proposed application threshold limits, when applied to terrestrial agricultural applications, are so

low that even small farming operations will readily exceed them and thereby be subject to the very burdensome

requirements imposed under the NOI provisions of the proposed permit. Agricultural operators subject to heavy pest

pressures are often required to utilize numerous applications of various pesticides with different targets and different

modes of action to protect their crops. The multiplier provision in the proposed permit will very quickly push many farms

over the threshold. Therefore, we request that if the Agency creates an additional category for agriculture pesticide

applications, as requested above, that the threshold be established on the basis of total acres cultivated in the
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production unit, and that the multiplier provision be deleted. Application requirements under FIFRA (number of

applications per year, limits on amount of active ingredient which may be applied per year, requirements regarding

proximity to water etc.) provide the necessary environmental safeguards, and make low thresholds unnecessary. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 351.1.001.001

Author Name: Hughes Tom

Organization: Jones Fish Hatcheries & Lake Management

Our treatment regimens rarely, if ever, require a chemical application for the entire body of water. Typically, we employ

"spot treatments" and will not treat any unaffected area of the pond. Although we may have a contract for a four acre

lake and treat it fourteen times throughout the duration of the season, it does not correlate to fifty-six acres worth of

treatment. Because most nuisance weeds and vegetation grow within a few feet of the bank, where sunlight penetration

is at a maximum, we treat very little of the pond at once. I suspect that at every pond treatment, a mere ¼ to ½ surface

acre of water is sprayed. This equates to a total of 5.25 surface acres treated in a single season. Based on current

proposals, confusion dwells in determining how much water is veritably treated. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 355.1.001.003

Author Name: Lahti Terry

Organization: Minnesota Department of Natural Resources (MNDNR)

The DNR believes that a static 20-acre threshold to determine who is required to submit a Notice of Intent (NOI) for

coverage under the PGP is inappropriate; a 20 acre treatment in a 25 acre basin and a 20 acre treatment in a 2000

acre basin represent very different treatment scenarios. The MnDNR already has a regulatory process in place that

increases scrutiny of aquatic pesticide application when the size of the treated area exceeds 15% of the lakes littoral

area (defined as the area in the lake with water depth of 15 feet or less. If the purpose of the threshold is to exempt

small pesticide applications from having to submit an NOI thus reducing the burden on small applicators (page 20 of the

Fact Sheet), the DNR believes that states should retain the flexibility to determine the threshold for submitting the NOI. 
 

Response 
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Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 356.1.001.005

Author Name: Unknown Unknown

Organization: Lee County Mosquito Control District (LCMCD)

Page 31783, D. Key Permit Provisions for Which EPA Is Soliciting Comment; Notices of Intent

 

EPA is interested in feedback on whether this NOI framework strikes an appropriate balance between capturing

information on discharges from the largest pesticide application activities and avoiding the imposition of unreasonable

burdens on operators whose pesticide application activities affect smaller areas. EPA is also interested in information

on whether the size of the thresholds is appropriate, and whether they result in obtaining NOIs from an appropriately

targeted set of large dischargers.

 

LCMCD Comment The NOI threshold proposed of an annual treatment coverage of 640 acres will capture nearly all, if

not all, commercial and governmental mosquito control entities. However, many of these entities are not considered

large. This threshold is equivalent to a truck mounted ground adulticide treatment of 17.6 miles using a common

permethrin based product (31.28 % ai) at the labeled rate of 0.007 lb ai/acre. For a northern U.S. mosquito season of

three months, this would be 5.9 miles per month or 2.9 miles per month for the southern U.S. The threshold refers to

application to, adjacent to or over waters of the U.S. for which there are no maps available. The definition of Waters of

the U.S. is so broad and ambiguous that an operator must take the view that any water related to his application may be

judged as Waters of the U.S. which then would be all applications made. Thus the threshold applies by default to all

applications made for the year.

 

A more appropriate acrestreatedbased threshold would be 1500 acres. This threshold is related to the smallest

commercial packaging of adulticide which would be the minimum purchased by the more serious operators, one case of

onegallon containers. A case of onegallon containers , for the previously mentioned adulticide treatment, will threat

1551.5 acres. By this measure, an operator would know that he would have to submit an NOI if he used four gallons or

more of 31.28 % permethrin based product. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 359.1.001.004

Author Name: Ricci E.

Organization: Mass Audubon
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The thresholds are set relatively high, at 640 acres for mosquito control or forest pest applications and 20 acres or 20

linear miles for aquatic weed and aquatic nuisance animal control. EPA should carefully consider whether lower

thresholds may be necessary and appropriate for some kinds of applications. For example, pyrethroid-based pesticides

frequently used in control adult mosquitoes are highly toxic to fish and some other beneficial organisms. The labels for

these pesticides generally prohibit applications to fish bearing waters. However, it is difficult to ensure that all truck-

based broadcast applications of mosquito control pesticides avoid applications to small streams, wetlands, and ditches

draining to fish bearing waters. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 361.1.001.012

Author Name: Brill Jan

Organization: Bayer CropScience

Issue 1: Is the use of annual treatment area threshold an appropriate mechanism for establishing technology-based

effluent limitations and if so, are the thresholds provided in the draft general permit appropriate?

 

Comment: The NOI thresholds need to be reevaluated and revised or done away with entirely. A number of questions

come to mind:

 

-What programmed monitoring system would be in place to ensure that the NOI thresholds values for small entities are

accurate and enforced?

-How is the treatment area actually to be determined in light of effective swath widths compared to actual deposition

swath in ULV applications?

-What justification is there for assuming that the entire swath computed for the air column above ground results in like

deposition to the area under the air column, necessitating its area to be considered in the threshold determination?

 

Furthermore, it has been understood for years by EPA that while a 300- foot swath width is used to determine

calibration and pesticide application amounts for adult mosquito applications by ground Ultra Low Volume, the pesticide

may in fact drift much farther within the air column. Are districts to use the standard 300-foot swath width for ground

ULV to compute treatment area?

 

Recommendation: If a threshold value is to be stipulated, the Agency should state that the label's effective swath

determination is the unit criterion for determination of threshold, regardless of any de minimis deposition beyond the

300-foot swath for ground ULV. Swaths are quite inconsistent for aerial applications due to variable release heights,

stacked spray patterns, etc. and should be determined by the operator in threshold calculations. Here again, de minimis

drift should not figure into area treatment determinations.

 

The Agency has expressed a desire to exempt the smallest entities from the resource burdens attendant to exceeding
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the NOI threshold. To achieve this, we recommend that the Agency explore several alternatives:

 

-Stipulate a percentage of districts/entities to receive exemption and base the exemption on budget.

-In light of costs being a primary threshold issue, specify a budget ceiling exemption, regardless of the percentage of

smaller entities exempted. Utilize $50K as the budget threshold. This would exempt only the smallest of rural entities.

-Raise the adulticide application threshold for both government and private entities to 6400 acres (10 square miles) per

year in a treatment area be exempt. Entities applying larvicides to less than 640 acres should also be exempt. A 6400-

acre threshold would thus limit ground ULV applications (the method primarily used by small control programs) to 10

per a minimal 20-week season for a treatment area of 1 square mile. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 363.1.001.004

Author Name: Downing Jere

Organization: Cranberry Institute

Section 1.2.2. - Requirement to Submit a Notice of Intent (NOI) T

 

he Annual Treatment Area Thresholds applied to the indentified Activities Covered where pesticides are applied directly

to bodies of water. In the case of terrestrial agricultural applications, if covered by the General Permit, in or near

jurisdictional waters, but not directly to water, any threshold acreage trigger should be far greater and include the total

acreage under cultivation since the risk to water is significantly less than direct applications to water. In the case of

terrestrial applications, due to the complexity of agricultural integrated pest management, where timing and specificity of

applications is necessary, multiple applications should not be added cumulatively towards a threshold figure. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 364.1.001.005

Author Name: Schmidt J.

Organization:  

Unrealistic Notice of Intent (NOI) Threshold Limits The proposed threshold levels within the Draft PGP requiring

submission of an NOI are unrealistically low with respect to EPA's implied objective (in the Fact Sheet) that "EPA

developed annual treatment area thresholds for each use pattern that it believes will only exclude those operators
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making small-area applications from the NOI requirement because their discharges will be comparatively small." At

currently proposed threshold levels, virtually every commercial aquatic application company plus many private

("homeowner") applications will be captured under this criteria. As a result, these extensive NOI and other record-

keeping and reporting requirements would be imposed upon even relatively small and inconsequential water bodies

since the acreages and areas are presented as a cumulative treatment total for individual applicators (firms). I suspect

individual comments from companies and stakeholders will bear this out, including responses as to the financial burden

this will place upon them. Consideration need not only be given to increasing the Annual Threshold Treatment Areas for

each of the Pesticide Use Patterns, but exemptions should be put in place so as to not include individual treatments of

20 acres or less from the total acreage/area. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 365.1.001.014

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

The threshold limits are very low and should be increased. These thresholds will encompass many small to medium

entities, and it is our understanding that EPA wants to capture the largest entities in the NOls. We understand the

difficulty EPA has experienced in defining the responsible parties and the threshold numbers, and encourage EPA to

converse directly with those engaged in these activities to determine if the threshold numbers will provide EPA with the

information EPA wants to gather. If the state programs will be required to use these numbers, or lower thresholds, the

administrative burden will be high. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 366.1.001.004

Author Name: Holick J.

Organization: Teton County Mosquito Abatement

The NOI threshold needs to be removed completely.  The use of thresholds would allow private land owners to avoid

reporting by under estimating their application area.  If the purpose of the permit is to protect the waters of the US from

pollutant discharges these applicators are the very people who should be regulated.  The professional mosquito control

organizations are already following all regulations; it is the private applicators that are ignorant of or choose to ignore

the regulations.  To exempt those individuals defeats the purpose of the permit.  
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Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 374.001.006

Author Name: Hogan Leland

Organization: Utah Farm Bureau Federation (UFBF)

6. Table 1

 

Utah Farm Bureau agrees with the "treatment area threshold" approach. However, the 20 linear miles thresholds for "at

water's edge" application seem unreasonably low, especially when each application and each side of the linear water

body are additive. We suggest either raising the threshold to 40 linear miles or eliminating the additive requirement in

the calculations 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 378.1.001.003

Author Name: Dwinell Steven

Organization: Florida Department of Agriculture and Consumer Services

As detailed in comments in Part II of this comment submission, the acreage and linear miles treated thresholds are

much too low to exclude most operators. The Agency should consider alternatives, such as the type of operator, for

establishing the requirement to file an NOI. For the four uses included in the PGP, government agencies or entities

contracted by government agencies are the primary applicators. The Agency should consider requiring only government

agencies to file NOIs. 

 

In addition, if the acreage threshold is retained, the PGP or the Fact Sheet should provide clear guidance on how

operators are to calculate areas treated. State regulatory agencies responsible for pesticide regulation should be

consulted by the Agency in the development of this guidance, since they are the most familiar with pesticide application

practices in their states. 
 

Response 
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Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 388.1.001.009

Author Name: Corra John

Organization: Wyoming Department of Environmental Quality (DEQ) and Wyoming Department of Agriculture (WDA)

Page 3. Section 1.2.2, Operators required to Submit a Notice of Intent (NOI). 

 

Reference Table 1. Annual Treatment Area Thresholds. 

 

Comment: We understand the intent is to cover the largest operators as stated by EPA. We ask that consideration be

provided that thresholds are developed to accommodate the differences between arid states versus states that receive

higher levels of precipitation, therefore thresholds would be best established under the state permit in order to tailor the

permit to state specific conditions. A nationwide one size fits all approach does not work for local situations. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 392.1.001.001

Author Name: Pham Quang

Organization: Oklahoma Department of Agriculture Food and Forestry (ODAFF)

The thresholds established by the proposed permit, by which operators shall submit NOI are low, especially for the

Aquatic Weed and Algae Control, and Aquatic Nuisance Animal Control activities as specified under section 2.2.2 and

2.2.3 of the permit. They were 160 acres and 50 linear miles for "In Water" and "At Water's Edge" respectively in the

EPA's originally drafted permit of 01/13/2010, now lowered down to 20 acres and 20 linear miles respectively in this

proposed permit. The changes would result in quadruple the State resources needed to regulate these activities under

the proposed permit. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 393.1.001.006

Author Name: Corey Fred
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Organization: Tribal Pesticide Program Council (TPPC)

Recognizing that the resources to implement the General Permit may be burdensome to tribal applicators and

regulators, the TPPC is concerned at to how the threshold numbers for each of the four activities were decided upon.

For example, a 640 acre of treatment area threshold for mosquitoes and other flying insect pests, and forestry canopy

pests, appears to be considerably low, thereby requiring a number of applicators on tribal lands with limited resources

to complete Notices of Intent along with meeting other requirements associated with exceeding such a threshold.

Furthermore, while a threshold of 20 linear miles of a treatment area at the water's edge might be appropriate for

addressing aquatic nuisance animals in an irrigation control district, the same might not be true for a large farm (e.g.,

1,000 acres or greater).

 

The TPPC therefore recommends that the EPA provide our Council with clarification as to how each of the thresholds

were established and further differentiate as to the possibilities for when an NOI is appropriate or not . Such information

will assist the TPPC and tribes in general as to the overall impact of the General Permit on Indian country. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 398.1.001.005

Author Name: Williges Eric

Organization: Mosquito Control, Essex County Division of Environmental Services,  New Jersey (NJ)

Is the use of annual treatment area thresholds an appropriate mechanism for establishing technologybased effluent

limitations and if so, are the thresholds provided in the draft general permit appropriate?

 

Comment: The NOI thresholds need to be reevaluated and revised or done away with entirely. A number of questions

come to mind:

 

 What programmed monitoring system would be in place to ensure that the NOI thresholds values for small entities are

accurate and enforced?

 

 How is the treatment area actually to be determined in light of effective swath widths compared to actual deposition

swath in ULV aplications?

 

 What justification is there for assuming that the entire swath computed for the air column above ground results in like

deposition to the area under the air column, necessitating its area to be considered in the threshold determination?

Furthermore, it has been understood for years by EPA that while a 300foot swath width is used to determine calibration

and pesticide application amounts for adult mosquito applications by ground Ultra Low Volume, the pesticide may in

fact drift much farther within the air column. Are districts to use the standard 300foot swath width for ground ULV?
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Recommendation: If a threshold value is to be stipulated, the Agency should state that the label's effective swath

determination is the unit criterion for determination of threshold, regardless of any de minimis deposition beyond the

300foot swath for ground ULV. Swaths are quite inconsistent for aerial applications due to variable release heights,

stacked spray patterns, etc. and should be determined by the operator in threshold calculations. Here again, de minimis

drift should not figure into area treatment determinations. The Agency has expressed a desire to exempt the smallest

entities from the resource burdens attendant to exceeding the NOI threshold. To achieve this, the AMCA recommends

that Agency explore several alternatives:

 

 Stipulate a percentage of districts/entities to receive exemption based on budget.

 

 In light of costs being the primary threshold issue, specify a budget ceiling exemption, regardless of the percentage of

smaller entities exempted. Utilize $50K as the budget threshold. This would exempt only the smallest of rural entities.

 

Raise the adulticide application threshold for both government and private entities to 6400 acres (10 square miles) per

year in a treatment area be exempt. Entities applying larvicides to less than 640 acres should also be exempt. A

6400acre threshold would thus limit ground ULV applications (the method primarily used by small control programs) to

10 per a minimal 20week season for a treatment area of 1 square mile.

 

***The Agency might also consider removing the threshold entirely as the statute allows for no such exemption  making

any application to a treatment area by any private or public entity subject to CWA requirements. We fully recognizes

that this would be extremely unpopular and difficult to implement.

 

Nonetheless, we firmly believes that all public health mosquitocide applications, whether by government or private entity

(including private households with listed receiving waters) should be made and documented in accordance with IPM

principles and subject to the provisions of this permit. Given that a substantial portion of pesticide pollutants entering

waters of the U.S. result from homeowner applications, it is not clear why they would be exempt (in theory) from permit

requirements whose sole purpose is to minimize degradation of our nations waters. Certainly, the administrative burden

would be prohibitive, but if the purpose of the NPDES process is to prevent pollution, it seems ironic that a primary

source is ignored merely due to enforcement logistics difficulties. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay. Also, refer to response to Comment ID 281.1.001.005 for a

discussion of how the technology-based effluent limitations are based on integrated pest management principles.

 

Comment ID 402-cp.001.001

Author Name: Godron J.

Organization:  

Thresholds are far too low and need differentation between property owners and for-hire applicators. 
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Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 402.1.001.006

Author Name: Godron J.

Organization:  

I think that the treatment thresholds need to be revised to reflect a differential between property owner area treated and

for-hire applicator area treated. You should set a threshold area per body of water per year and/or a much larger

aggregate area per year. This would equalize between potential permittees and achieve the desired result of uniformity

in who needs to apply for a permit. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 414.1.001.011

Author Name: Cunningham Frederick

Organization: Virginia Department of Environmental Quality (DEQ)

Footnote 1 - For example, applying pesticides twice a year to a ten acre site should be counted as twenty acres of

treatment area.

 

Comment: What about applying a larvacide and an algaecide to the same pond at the same time? Is that counted as

twenty acres? 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 417.001.007

Author Name: Stevenson William

Organization: Lycott Environmental, Inc.
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The limit of 20 treated acres seams very small - most ponds will have more than 20 treated acres. The ones that don't

qualify in our inventory of lakes and ponds are private home owners and golf courses or commercial real estate. There

is a very large risk we will loose them as clients if the management costs (e.g. NOI, PDMP, reporting, suits, etc) go up.

These clients have already spoken to us about treating without permits, and increase complexity / costs will move more

to think that way. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 422-cp.001.003

Author Name: Wiley, Jr. Herschel

Organization: Sumter County Mosquito Control, Florida

The action thresholds described are minuet to mosquito control efforts annually.  
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 424.1.001.021

Author Name: Hensley Steven

Organization: USA Rice Federation

To the extent that rice farmers become subject to the Draft Permit - resulting from either unusual circumstances or

should EPA assert any authority over their farm-related activities - EPA must modify the Draft Permit to: 

 

-Raise the permitting thresholds for determining what entities must submit an NOI. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 426.1.001.002

Author Name: Bove Ann
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Organization: Northeast Aquatic Plant Management Society (NEAPMS)

The proposed permit indicates an action threshold level of 20 acres. Applicators exceeding the threshold would need to

file Notice of Intents for all clients. We are concerned that this could lead to firms selecting clients based on size; force

small pond owners into eligibility; and create unnecessary paperwork delays as clients look to change providers. We

encourage EPA to consider a more feasible method for selecting an action threshold (e.g. a percentage of the water

body proposed for treatment versus an acreage amount). 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 431.1.001.003

Author Name: Marrella Amey

Organization: Connecticut Department of Environmental Protection

It would be more workable for permittees and permitting authorities to have the treatment area threshold for aquatic

weeds and algae apply to each lake rather than an annual cumulative total. One could easily envision a 20 acre

threshold being reached by a commercial applicator treating twenty ½ acre ponds two times per year. This type of

operation does not seem to be that which EPA envisions as a significant discharge. In addition, we consider the 20 acre

threshold to be too low and will capture a significant number of small applications without any measurable value. We

suggest that the threshold for triggering the NOI requirement be increased to 80 acres for aquatic weed/algae control

and nuisance animal control, and apply to each waterbody treated, not cumulatively per applicator. Similarly, the

threshold for mosquito control and other applications over or near water should also be higher. The American Mosquito

Control Association recommends a threshold of 6400 acres, which is a median acreage for area wide operations. We

concur with this higher threshold and request that it be adopted as well. Additionally, it would be helpful to clarify that

states can establish thresholds that are different from EPA's thresholds. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 432.1.001.003

Author Name: Trowbridge Todd

Organization: Clarke

Our last general comment notes that US EPA, in following the guidance of both The Act and the 6th Circuit Court, refers

to applications "near" waters of the US throughout the PGP. Interpretation of this term will determine applicability of the
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NOI requirement bringing substantially increased monitoring, recordkeeping & reporting; and legal liability. For the two

use patterns that may not involve applications directly to water, Mosquito and Other Flying Insect Pest Control and

Forest Canopy Pest Control, this term must be further interpreted, based on the applicable history in the Act, to avoid

serious potential impacts on public health and nuisance control across the United States.

 

Not all mosquitoes and other flying insect control occur in water or at the water's edge. Localized control strategies are

oftentimes not "above or near" state waters, especially barrier application to harborage. This PGP should not

necessarily apply to those applications as they may not meet the standard for hydrologic connection. Operators may

choose, based on the environmental conditions of their treatment area, to count the entire area of application as a

matter of convenience, but must be allowed the flexibility to discount applications when conditions indicate they are not

subject.

 

As was evident in each of EPA's national meetings, and in some comments submitted to date, there is a wide variance

in the current understanding on the part of both the regulated community and those implementing the regulation on the

interpretation of "conveyances with a hydrologic surface connection to waters of the U.S. at the time of pesticide

application" (PGP Pg3, Note 1). Some regulators (and some applicators) in attendance maintained that the entire

application area should be counted since the use patterns are defined as being "near" waters of the US. Some

applicators (and some regulators) in attendance at the meetings maintained that dry soils, more than several feet away

from a conveyance are not hydrologically connected at the time of application.

 

The 6th Circuit Court pointed out' that chemical pesticide application might "include" applications near waterways, but

sensibly indicated that the universe of applications is broader and not all applications under consideration were "above

or near" waterways. Clarke suggests that the court's intent was not to consider all spraying covered under use patterns

such as those in the PGP as "near, over, or above", and that an interpretation requiring all lands receiving applications

under any of the use patterns to be counted, is false.

 

Clarke strongly recommends EPA clarify that operators in the two use patterns above may, based on environmental

conditions, discount from permitting consideration dry land more than several feet away from Waters of the US that is

not "hydrologically connected at the time of application". This clarification should be provided by extending substantive

parts of Note 2 to Note 1 in the footnotes to Table 1 of the PGP.

 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay. Also, please refer to PGP Comment Response Scope Essay.

 

Comment ID 436-cp.001.003

Author Name: Lanza Alexi

Organization: Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NDEP)

• The short turn-around time for comments does not allow NDEP enough time to determine if other criteria might be
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more suitable for those entities required to file NOI's. 
 

Response 

EPA acknowledges commenter’s concern; however, the Agency believes sufficient time was provided for public comment.   As a

result of the Sixth Circuit Court of Appeal’s decision to vacate the 2006 NPDES Pesticides Rule, beginning on October 31, 2011,

point source discharges to Waters of the United States of biological pesticides, and of chemical pesticides that leave a residue, must

comply with NPDES permitting requirements. Given the mandate from the Sixth Circuit Court of Appeals, EPA operated under this

strict timeframe in order to finalize the PGP so that Operators will be able to seek NPDES permit coverage under this general

permit beginning October 31, 2011. 

 

Comment ID 436.1.001.003

Author Name: Lanza Alexi

Organization: Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NDEP)

• The short turn-around time for comments does not allow NDEP enough time to determine if other criteria might be

more suitable for those entities required to file NOI's. 
 

Response 

EPA acknowledges commenter’s concern; however, the Agency believes sufficient time was provided for public comment.   As a

result of the Sixth Circuit Court of Appeal’s decision to vacate the 2006 NPDES Pesticides Rule, beginning on October 31, 2011,

point source discharges to Waters of the United States of biological pesticides, and of chemical pesticides that leave a residue, must

comply with NPDES permitting requirements. Given the mandate from the Sixth Circuit Court of Appeals, EPA operated under this

strict timeframe in order to finalize the PGP so that Operators will be able to seek NPDES permit coverage under this general

permit beginning October 31, 2011. 

 

Comment ID 437.1.001.005

Author Name: Sumner Lewis

Organization: U.S. Army Corps of Engineers

The threshold levels for requiring the NOI are too low. They should be increased to at least 100 acres. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.
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Comment ID 442.1.001.014

Author Name: Schulze Carl

Organization: National Plant Board (NPB)

The NPB is glad to see that small projects will fall below established thresholds and not require NOI's. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 443.1.001.005

Author Name: Anonymous Anonymous

Organization:  

NOI Thresholds -

 

What data was used in establishing the annual treatment area thresholds for EPAs pesticide general permit? The EPA

officials have frequently stated the agency's intent to set NOI thresholds at levels that would capture only the largest

operators - approximately 10% of the total - responsible for discharges under these four pesticide use patterns. EPAs

current thresholds are so low that they will capture a large percentage of small applicators, requiring those applicators

to obtain coverage under the pesticide generic permit. The impacts to smaller applicators would be detrimental to the

industry. Smaller applicators should not be required to obtain coverage under the pesticide generic permit, however

regulations established by the Federal Insecticide, Fungicide, Rodenticide Act (FIFRA) would ensure the smaller

applicators fall into compliance by default with the pesticide generic permit. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 443.1.001.006

Author Name: Anonymous Anonymous

Organization:  

The EPA should consider allowing each state to establish thresholds or even categories for each use pattern that will
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meet individual water quality standards as well as tailor thresholds or categories to industries specific to each state. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 445.001.004

Author Name: Unknown Unknown

Organization: Pennsylvania Department of Environmental Protection (DEP)

Please clarify the phrase, "Hydrologically connected at the time of application." reference pg. 3, note 1 of the general

permit. A linear distance of the surface connection should be included. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 446.1.001.003

Author Name: Inabinet John

Organization: Environmental Resources,  South Carolina Public Service Authority (Santee Cooper)

The threshold limits to determine eligibility to participate in the PGP, as proposed, are unreasonably low given EPA's

stated intent that it would be inappropriate to require operators that apply pesticides to relatively small areas to submit

NOIs.  
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 450.1.001.011

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

We request that EPA increase the acreage thresholds that trigger the requirement for operators to submit a Notice of

Intent (NOI). EPA's current thresholds are inappropriately low. 
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Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 450.1.001.023

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

We believe the NOI thresholds are too low and EPA's definition of treatment area is too broad to avoid capturing the

majority of operators in the U.S. EPA's current thresholds are inappropriately low. EPA also has significantly misjudged

the potential economic impact of the thresholds it has proposed, and NAAA urges EPA, to, at minimum, establish more

realistic annual thresholds that will capture only large organizations and agencies, while exempting small municipalities

and organizations as defined by the Regulatory Flexibility Act. However, should an acre threshold remain, NAAA

reiterates that, on an acre basis, the thresholds EPA set are too low for small business aerial applicators. The average

aerial mosquito application for a single ag plane is 1,624 acres per day. According to the American Mosquito Control

Association "even the smallest mosquito abatement programs encompassing a few square miles will likely exceed the

proposed terrestrial adulticide thresholds in a given year- depending on rainfall… If the intent of the permit is to

encompass those entities presenting the greatest potential for impairment while minimizing impacts on the smaller

entities, the 640 acre threshold will need to be substantially increased or, to capture homeowner runoff, eliminated

entirely." Based on communication with our members conducting forestry and mosquito spraying, a more realistic acre

threshold would be 32,000 acres per year. This would still require 85percent of the mosquito control districts in a state

like California to be covered by the NOI requirements, but it would provide relief to a number of small aerial application

businesses conducting such operations, as well as a number of municipalities and townships throughout the country

that require such spraying that don't have the expertise or resources to comply with the NOI. Forestry and aquatic weed

control NOI thresholds should increase accordingly. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 451.1.001.005

Author Name: Nieuwenhuis Richard

Organization: New Jersey Farm Bureau

If it is determined that the aforementioned agricultural applications do need coverage under a fifth general permit area,

we'd suggest that as part of this permit coverage area, the threshold provisions in the PGP be expanded or removed

altogether. Under the PGP, the proposed threshold levels are low enough that even farmers making regular
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applications on small farms would exceed said threshold and be subject to the rigors of filing an NOI. If not eliminated

altogether, the threshold for agricultural applications could be altered and applied on the basis of total cultivated acres. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 453.1.001.011

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

3. We request that EPA increase the acreage thresholds that trigger the requirement for operators to submit a Notice of

Intent (NOI). EPA's current thresholds are inappropriately low. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 453.1.001.025

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

NAAA supports the position established by other organizations (e.g., American Mosquito Control Association, RISE).

We believe the NOI thresholds are too low and EPA's definition of treatment area is too broad to avoid capturing the

majority of operators in the U.S. EPA's current thresholds are inappropriately low. EPA also has significantly misjudged

the potential economic impact of the thresholds it has proposed, and NAAA urges EPA, to, at minimum, establish more

realistic annual thresholds that will capture only large organizations and agencies, while exempting small municipalities

and organizations as defined by the Regulatory Flexibility Act. However, should an acre threshold remain, NAAA

reiterates that, on an acre basis, the thresholds EPA set are too low for small business aerial applicators. The average

aerial mosquito application for a single ag plane is 1,624 acres per day. According to the American Mosquito Control

Association "even the smallest mosquito abatement programs encompassing a few square miles will likely exceed the

proposed terrestrial adulticide thresholds in a given year- depending on rainfall… If the intent of the permit is to

encompass those entities presenting the greatest potential for impairment while minimizing impacts on the smaller

entities, the 640 acre threshold will need to be substantially increased or, to capture homeowner runoff, eliminated

entirely." Based on communication with our members conducting forestry and mosquito spraying, a more realistic acre

threshold would be 32,000 acres per year. This would still require 85percent of the mosquito control districts in a state

like California to be covered by the NOI requirements, but it would provide relief to a number of small aerial application

businesses conducting such operations, as well as a number of municipalities and townships throughout the country
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that require such spraying that don't have the expertise or resources to comply with the NOI. Forestry and aquatic weed

control NOI thresholds should increase accordingly. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 455.1.001.004

Author Name: Howell Bradford

Organization: Applied Biochemists

The proposed threshold levels within the Draft PGP requiring submission of an NOI are unrealistically low with respect

to EPA's implied objective (in the Fact Sheet) that "EPA developed annual treatment area thresholds for each use

pattern that it believes will only exclude those operators making small-area applications from the NOI requirement

because their discharges will be comparatively small."  At currently proposed threshold levels, virtually every

commercial aquatic application company plus many private ("homeowner") applications will be captured under this

criteria.  As a result, these extensive NOI and other record-keeping and reporting requirements would be imposed upon

even relatively small and inconsequential water bodies since the acreages and areas are presented as a cumulative

treatment total for individual applicators (firms).  We suspect individual comments from companies and stakeholders will

bear this out, including responses as to the financial burden this will place upon them. Consideration need not only be

given to increasing the Annual Threshold Treatment Areas for each of the Pesticide Use Patterns, but exemptions

should be put in place so as to not include individual treatments of 20 acres or less from the total acreage/area.   
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 455.1.001.008

Author Name: Howell Bradford

Organization: Applied Biochemists

Absent this, we concur with the AERF and RISE in proposing that the EPA consider exempting water bodies 20 acres

or less from regulation. At the very least, these water bodies should not be considered in the calculation of acreage that

triggers the need for the filing of a Notice of Intent.   
 

Response 
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Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 459.1.001.024

Author Name: Lieske Sean

Organization: Water Resources Division,  City of Aurora Water Department,  Aurora,  Colorado (CO)

The City of Aurora believes that the NOI framework could cause an undue burden on even small operators because the

methodology that accounts for a cumulative measure of pesticide applications in determining the annual threshold sizes

may easily cause operators to exceed the threshold amounts. EPA should consider increasing the size of the threshold

area provided for in Table 1of the draft general permit, and changing the methodology used to determine the threshold

area so that separate pesticide applications are not treated as cumulative for the purpose of determining the threshold

area. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 468.1.001.009

Author Name: Ettinger Albert

Organization: Environmental Law and Policy Center (ELPC) and Sierra Club

The permit should impose notice of intent (NOI) requirements on all significant discharges of pesticides to waters.

Certainly, it is arbitrary to limit the NOI requirement to applications that cover more than 20 acres for aquatic pesticides

or more than 640 acres (one square mile) for mosquito spraying. [p. 3, 37-38]. Further, limiting the NOI requirement in

this fashion will allow many applications to occur without EPA knowing about them and probably without the applicator

paying serious attention to the permit conditions. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 472.1.001.003

Author Name: Heilman Mark

Organization: SePRO Corporation
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While the premise of regulating FIFRA-registered aquatic pesticides under the National Pollution Discharge Elimination

System (NPDES) of the Clean Water Act (CWA) remains highly problematic, EPA's efforts to develop a final NPDES

General Permit to comply with the January 2010 6th Circuit Court decision mandating such regulation should shift focus

to the size of the pest management area rather than the cumulative treatment acres of permit operators. Through the

following language from the EPA's Fact Sheet for the draft PGP, it is clear that the Agency recognizes that small pest

management areas represent ‘very low potential for impact'.

 

Excerpt from June 4, 2010 - Draft PGP Fact Sheet pp. 19-20

 

Lastly, EPA considered the estimated number of discharges to be covered by the permit. While the exact number of

entities and thus the number of categorical discharges which may be covered by the permit is unknown, EPA estimates

that the PGP covers more than 30,000 applicators per year in the states for which EPA is the permitting authority. Of

this total, a large majority represent applicators performing small pesticide treatments that EPA considers to have very

low potential for impact (such as herbicide treatments to short sections of ditch or canal banks). Thus, requiring an NOI

from all dischargers would be a large burden of little value for permitting authorities and permittees alike.

 

Based on the analysis outlined above, EPA has determined that it would be inappropriate to require operators that

apply pesticides to relatively small areas to submit NOIs. Therefore, EPA is exercising its discretion and not requiring

these operators to submit NOIs. EPA developed annual treatment area thresholds for each use pattern that it believes

will only exclude those operators making small-area applications from the NOI requirement because their discharges

will be comparatively small.

 

Based on these principles, EPA recognizes the logic that the NPDES PGP should be implemented in part based the

size of the pest management area. In regards to aquatic weed and algae control, small water body management (i.e,

bodies of water generally 20 acres or less) is a core competency and critical part of the business of professional aquatic

applicators. Under the current 20-acre cumulative threshold described in the June draft PGP, all professional aquatic

applicators will be required to submit an NOI. This would also mean that water bodies, or pest management areas, of

any scale managed by NOI operators would require the same full set of compliance activities (Pesticide Discharge

Management Plan - PDMP, Integrated Pest Management (IPM) analysis, Record Keeping, and Annual Reporting). If

you assume similar administrative activities regardless of project scale, the effort to develop permit documentation

would be disproportionately high for smaller areas versus larger areas and therefore create the ‘large burden of little

value for permitting authorities and permittees alike' These realities support the conclusion that instead of a system

solely based on a cumulative acreage threshold and a single trigger for all compliance actions, EPA should instead

implement a permit system that also considers the size of water body where management occurs. Such a system

should allow small water bodies of a certain scale (20 acres or less would be proposed here) to not count against

operator NOI cumulative acreage and to not require any of the NOI related permit activities. EPA FIFRA-label and state

compliance alone should be considered sufficient for such small water bodies. For other, larger water bodies, it is

recommended that EPA consider a scaled approach in regards to required compliance activities.

 

For those operators that exceed the final PGP NOI cumulative acreage threshold, the following scaled system based on

size of management area (i.e., water body) would be suggested: (by focusing on site vs. operator, all operators and

pesticide applications to a site are treated equally and the intent of the NPDES permit has the best chance to achieve

its objective)
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Body of water = 20 acres or less

 

Non-NOI Operator Activities per PGP

 

Body of water = Medium Size Acres

 

Non-NOI PGP Activities Plus:

• Maintain Pesticide Application Records

• Single general PDMP for operator

 

Body of water = Larger Size acres

 

All Above Activities Plus:

• Submission of Annual Reports

 

Body of water: Extra Large acres or greater

 

All Above Activities Plus:

• Site-Specific PDMP 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 473.1.001.011

Author Name: Christman James

Organization: Utility Water Act Group (UWAG)

6. The NOI requirement in section 1.2.2 should be improved 

 

a. A treatment area threshold of no less than 750 miles should be set for transmission and distribution lines 

 

Decisionmaker/financers and applicators must submit a Notice of Intent if they exceed the annual treatment area

thresholds in Table 1 (for example, 20 or 640 acres of treatment area or 20 linear miles of treatment area at water's

edge). 

 

If EPA includes a use pattern for transmission and distribution power lines, as we recommend above, [Reference

comment 005] it should have in Table 1 a treatment area threshold no less than 750 miles of power line per year. Some

power companies maintain thousands of miles of power lines, and they must apply herbicides regularly, though not on

an annual basis. A very small percentage of these miles of line are near waters of the U. S. Requiring an NOI for annual

treatments of less than 750 miles would impose a needless burden and encumber permitting agencies with NOIs for
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relatively small and infrequent applications. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 476.1.001.005

Author Name: Mazzacano Celeste

Organization: The Xerces Society for Invertebrate Conservation

The rationale behind how these specific threshold treatment areas were established is not provided in the POP

documentation, and thus it is impossible to determine the science on which they are based. The pesticide discharges

generated by treating 20 linear miles at a stream's edge are not only confined to that same 20 mile reach within the

stream, which is already a substantial distance, but also impact downstream habitat and wildlife as well. Many ponds

and wetlands fall below the 640 acre or 20 acre treatment threshold, yet they support ecosystems that could be

devastated by pesticide applications. This exemption could also threaten rare endemic species that are not listed under

the ESA but are only known from small, restricted habitats, such as springsnails. We believe that this exemption would

result in substantial harm to waters of the United States. The process by which the EPA arrived at these annual

treatment area thresholds and the scientific rationale supporting them should be made explicit. We would like to see

and assess the data used by the EPA in their determination that exempting these specified treatment areas provides

effective compliance with the provisions of the Clean Water Act. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 478.1.001.008

Author Name: Stieren Terry

Organization: Minnesota Agricultural Aircraft Association (MAAA)

Applicators should be covered under the general permit and be exempted from thresholds limits as long as they are in

compliance with state and federal regulations, and the pesticide is applied in accordance with FIFRA and the label

directions. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.
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Comment ID 479.1.001.009

Author Name: Doucette Elise

Organization: Minnesota Pollution Control Agency (MPCA)

Minnesota agrees that thresholds for submittal of Notice of Intents (NOI) are necessary to allow EPA and the states to

manage the influx of new permittees in a reasonable manner. The MPCA has discussed alternative threshold values

that are more specific to our state's activities, but does not have any to propose at this time. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 481.1.001.008

Author Name: Snyder Rodney

Organization: Pesticide Policy Coalition

The draft PGP would require each operator to submit a Notice of Intent (NOI) in order to be covered, if he expects to

exceed an annual threshold of covered acres treated. We believe as an initial consideration the NOI thresholds are too

low [FN 8] and EPA's definition of treatment area too broad to avoid capturing the majority of operators in the US. 

 

[FN 8] CropLife America General Counsel, Doug Nelson, to Allison Wiedeman, letter of November 13, 2009. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 483.1.001.037

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

EPA intends Notices of Intent (NOIs) to provide a means of tracking the activities of pesticide operators, and proposes

an NOI filing schedule and list of contents. EPA proposes several annual treated-area thresholds for determining when

NOI submissions are required and thus who would be subject to the extensive PGP compliance requirements that

accompany NOI submission. We believe as an initial consideration the NOI thresholds are too low [FN 32] and EPA's
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definition of treatment area too broad to avoid capturing the majority of operators in the US.

 

[FN 32] CLA General Counsel, Doug Nelson, to Allison Wiedeman, letter of November 13, 2009. 33 Draft General

Permit at 3  
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 488.1.001.006

Author Name: Cadman Sollie

Organization: Wyoming Weed and Pest Council

"Table 1. Annual Treatment Area Thresholds" - The general permit thresholds need to be increased. Thresholds set at

such low amounts will only increase the need for operators to apply for Notice of Intent, in turn bogging down the

approval process. Thus we make the recommended suggestions: Table 1 Annual Treatment Area Thresholds.  (Please

see page 3 of the original letter  - Docket ID  0488.1.001 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 490.1.001.007

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

For EPA to certify this rule as required by section 605(b) of the RFA, a significant change to the annual treatment area

thresholds for the four categories is required. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 490.1.001.012

Author Name: Skillen James
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Organization: RISE (Responsible Industry for a Sound Environment)

Annual Treatment Area Thresholds 

 

On page #20 of the 20 I0 NPDES Pesticides General Permit Fact Sheet it states:

 

"EPA has determined that it would be inappropriate to require operators that apply pesticides to relatively small areas to

submit NOIs. Therefore, EPA is exercising its discretion and not requiring these operators to submit NO!s. EPA

developed annual treatment area thresholds for each use pattern that it believes will only exclude those operators

making small-area applications from the NO! requirement because their discharges will be comparatively small." 

 

The 20 acres of water treatment that is proposed by the Agency is an unreasonably low annual threshold for aquatic

weed or algae control. To illustrate how the annual treatment threshold is too low consider the following information. 

 

On average, 20 acres of aquatic weeds can be treated in 15 minutes by a helicopter or in 3.5 hours by boat. A small

business like ABC Aquatic Weed Control has ten employees with 20,000 man hours available to utilize a year. A

threshold of 20 acres represents 3.5 * 2 employees = 7.0 man hours of work; 7.0 man hours of work divided by 20,000

man hours available to the company * 100 = 0.035 % of the total man hours of work available to the company. We have

determined that the average aquatic applicator treat approximately 8,500 acres of water per year. Therefore, the 20

acre threshold will require every aquatic applicator in the United States to submit a NOI which is in direct conflict with

the Agency's intent according to the Fact Sheet. 

 

We suggest a two tier approach to NOIs. The agency could require a NO! for all large government jurisdictions

(Federal, State or Local) that control the decision to perform pest control activities on more than 10,000 acres. Then the

Agency could also establish a second annual threshold for "small government jurisdictions," "small organizations,"

private landowners and those who contract with "for hire" aquatic applicators as "operators." That annual threshold for

aquatic weed control should also be I0,000 acres. In addition to this, we request the Agency's consideration to exempt

all small bodies of water (20 surface acres or less) from being included in the Annual Area Threshold calculation and all

related permit obligations specified under the NOI. This small water body exemption would: reduce the economic

burden on small entities; significantly reduce paperwork and reporting on water bodies of limited public significance;

provide a clearer definition for the NOI treatment calculation process and be more consistent with aquatic plant control

permit regulations already in place within several states (e.g. FL, MI). 

 

According to the FR Notice, EPA expects there will be minimal burden on entities, including small businesses covered

under the general permit. As previously stated, the current annual thresholds will require all aquatic applicators to file an

NOI. Therefore, we suggest the following Annual Treatment Area Thresholds to bring balance to the protection of small

businesses and the stated goals for the PGP:

 

(Reproduced table from page 8 of original comment letter. [See Docket ID 0490.1.)

 

PGP Part     Pesticide Use                                                Annual Threshold

 

2.2.1            Mosquitoes and other Flying Insects Pests     >10,000 acres / year
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2.2.2            Aquatic Weed and Algae Control                

                     In Water                                                     >10,000 acres / year

                     At Water's Edge                                         >1,000 linear miles 

 

2.2.3            Aquatic Nuisance Animal Control                     

                     In Water                                                     >2,500 acres / year   

                     At Water's Edge                                         >200 linear miles 

 

2.2.4            Forest Canopy Pest Control                          >10,000 acres / year 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 492.1.001.006

Author Name: Swenson Scott

Organization: Minnesota Association of Wheat Growers (MAWG)

This potential confusion is illustrated on page 20 of the Fact Sheet. The examples contemplate an annual threshold of

"20 liner miles of treatment area at water's edge", but the width of the application is not specified. Aside from the 20 mile

threshold being completely arbitrary, there is no guidance on width or cumulative targets. We urge EPA to further clarify

this section. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 495-cp.001.003

Author Name: Watkins Gretchen

Organization: Lac du Flambeau Band of Lake Superior Chippewa Indians Water Resource Program

Thresholds should be much lower to protect Tribal resources; 5 acres is reasonable for rapid response permits,

anything over should require a management plan. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.
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Comment ID 497.1.001.003

Author Name: Hardy Karissa

Organization: Idaho Transportation Department (ITD)

The majority of ITD's pesticide applications are for roadside vegetation management, with a small portion of Aquatic

Pesticide applications in the water or up to the water's edge. It is likely that if the threshold limits in the Draft PGP were

increased, ITD's pesticide applications would not require coverage under the PGP. ITD would like to see the annual

thresholds listed in Part 1.2.2, Table 1 increased. Our request is to increase the Annual Thresholds for Aquatic Weed

and Algae Control and for Aquatic Nuisance Animal Control from 20 acres of treatment area to 50 acres (or greater) of

treatment area and from 20 linear miles to 50 linear miles (or greater). 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 503.1.001.008

Author Name: Dulla Chuck

Organization: Vector Borne Disease Prevention,  Marion County (Indianapolis) Health Department (MCHD) Mosquito Control

10. EPA is also interested in information on whether the size ofthe threshold is appropriate, and whether they result in

obtaining NOIs from an appropriately targeted set of large discharges.

 

-MC has no comment at this time. 
 

Response 

No response necessary.

 

Comment ID 505.1.001.004

Author Name: Ban Michael

Organization: Marin Municipal Water District

While not of direct impact to our utility in terms of the necessity to file an NOI, we are surprised at the very small

cumulative application area triggering a requirement to file. A twenty acre cumulative treatment area trigger would
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almost certainly include operators/permit holder classification of smaller and larger public drinking water systems which

trigger different (in terms of regulatory scope and time lines) regulatory requirements; therefore, it seems appropriate

that the application area trigger be increased. If the annual cumulative acreage trigger is increased, the EPA can more

effectively manage significant pesticide usage and receive more meaningful and consistent information from the larger

and more sophisticated users with the appropriate resources to effectively use the permit as drafted. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 505.1.001.006

Author Name: Ban Michael

Organization: Marin Municipal Water District

Furthermore, impairments to waters can and are handled via TMDLs under the direction of the primacy agency, and we

believe the EPA general permit can be structured (and in essence is already structured), such that the PDMP can

address that very TMDL without requiring an individual permit. An individual permit would more than likely be redundant

to measures required by the primacy agency to address the same impairment. In essence an individual permit creates

the probability of two layers of regulatory authority managing the same issue. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 506.1.001.022

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

-Is the size of the thresholds appropriate for Notices of Intent (NOI) to be required? 

 

While EPA discloses its intent ion for only the largest dischargers to be required to submit NOIs, the proposed

thresholds are not very large. Many entities will unnecessarily be required to submit NOls and follow the appropriate

requirements. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.
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Comment ID 512.1.001.007

Author Name: Schneider Justin

Organization: Indiana Farm Bureau, Inc.

We do agree with EPA's decision that applications under a threshold level are deemed to be covered without submitting

an NOI. However, we disagree with the characterization that applications over the thresholds are "the largest pesticide

application activities" that originate with the "appropriately targeted set of large dischargers." 75 Federal Register

31,775, 31,783 (June 4, 2010). First, the characterization of the pesticide applications in these statements creates a

negative impression of the applications and those performing them. It must be remembered that the products which are

being applied to waters have been researched and approved for use in water. Thus, their use was contemplated and

previously approved by EPA. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay. See also response to Comment ID 256-cp.001.003 and

448.1.001.003.

 

Comment ID 512.1.001.008

Author Name: Schneider Justin

Organization: Indiana Farm Bureau, Inc.

Second, the thresholds which have been set seem to be extremely low. In a state known for its valuable hardwoods and

the numerous forests that cover portions of the state, our members believe that ease of compliance and the ability to

fight pests in an economical manner is extremely important. In Indiana, we have unfortunately been faced with several

pests which negatively impact our forests. This regulation and the low threshold being set will only make it more difficult

to fight those pests by driving up the cost of regulatory compliance. Specifically, there will be costs for hiring technicians

for integrated pest management; delays in timing of applications; burdensome planning, recordkeeping, and reporting

requirements; and the potential loss of productivity if sampling is required when staff are their busiest. We urge EPA to

reconsider the thresholds which have been proposed and to raise them to a more appropriate level. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 513.1.001.003
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Author Name: Harriott Nichelle

Organization: Beyond Pesticides et al.

1. Annual Treatment Area Threshold Must Offer Adequate Protection According to EPA's factsheet, EPA developed

annual treatment area thresholds for each use pattern (mosquito and other flying insect, aquatic weed and algae

control, aquatic nuisance animal and forest canopy pest control) that it believes will only exclude those operators

making small-area applications from the Notice of Intent (NOI) requirement because their discharges will be

comparatively small. For mosquito and forest canopy control, the threshold is 640 acres, meaning that applicators

would not need to submit a NOI or complete a pesticide discharge management plan if they apply pesticides to acreage

of less than 640 acres. Similarly, for aquatic areas, the threshold is 20 acres.

 

Is it that pesticide discharge and subsequent water contamination only occur when pesticides are applied to 640 acres

or more? We do not believe that this is the case. Whether pesticides are applied to 1 acre, 5 acres, 20 acres or 1000

acres per year, pesticide contamination and its subsequent ill effects will occur, and as such all applicators of pesticides

should be required a permit and to submit a NOI in order to do so. The agency states that it developed annual treatment

area thresholds that differentiate between applications to small areas and those treatments to larger areas which are

believed to have a greater potential for impact on waters of the U.S. The agency ignores that small applications of toxic

pesticides also have the potential to severely impact waterways. Recent studies have shown that low concentrations of

pesticides (0.1-15ppb), like those that could result from small applications, impact aquatic communities [FN 1,2,3].

Thus, the annual treatment threshold should be drastically lowered or eliminated in order for NPDES permits to

establish a fully credible mechanism to regulate pesticide discharges. We hope the agency seriously reconsiders giving

a pass to smaller applicators based on acreage sprayed instead of utilizing current scientific data to determine

permitting requirements. 

 

[FN 1] Relyea RA. 2009. A cocktail of contaminants: how mixtures of pesticides at low concentrations affect aquatic

communities. Oecologia. 159(2):363-76. 

 

[FN 2] Downing AL, et al. 2008. Community and ecosystem responses to a pulsed pesticide disturbance in freshwater

ecosystems. Ecotoxicology.17(6):539-48 

 

[FN 3] Hayes, Tyrone B. 2002. "Hermaphroditic, demasculinized frogs after exposure to the herbicide atrazine at low

ecologically relevant doses." Proceedings of the National Academy of Sciences. Vol. 99, No. 8. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 514.1.001.005

Author Name: Carlock John

Organization: Hampton Roads Planning District Commission
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If pesticide users are under the thresholds for requiring an individual or general permit, how will they be educated of

their responsibilities under this regulation? 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 516.1.001.010

Author Name: Stoneman Bill

Organization: Biopesticide Industry Alliance (BPIA)

The EPA is proposing annual treatment area thresholds for the submission of NOI's. We question whether the use of

annual treatment area thresholds are an appropriate mechanism for establishing technology-based effluent limitations

and we question whether the thresholds provided in the draft general permit are appropriate? The BPIA believes that

the NOI thresholds need to be reevaluated and revised or done away with entirely. A number of questions come to

mind:

 

1. What monitoring system would be in place to ensure that the NOI threshold values for small entities are accurate and

enforced?

 

2. How is the treatment area actually to be determined for aerial applications in light of variable swath widths and the

potential for spray drift? 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 520.1.001.004

Author Name: Estes-Smargiassi Stephen

Organization: Massachusetts Water Resources Authority (MWRA)

Notice of Intent "tiering": EPA's proposal to "tier" permit requirements by the size of the application area is a sound and

prudent framework.  However, as proposed, it simply does not achieve its goals. As proposed, the thresholds for the

filing of an NOI do not account for the size of the water body being affected, only the size of the application area.

Common sense indicates that the impact of a 20 acre application on a pond of a few dozen acres is substantially

different than that the same 20 acre application on a reservoir like our Quabbin Reservoir with almost 40 square miles

of water surface.  MWRA would propose an alternative calculation that considers the size of the treatment area relative
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to the size of the water body; only treatments cumulatively impacting greater than 10% of the surface area of the water

body should be required to file an NOI.  
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 521.1.001.006

Author Name: Cswercko Courtney

Organization: Iowa Department of Natural Resources (IDNR)

Our stakeholders have indicated that the thresholds are much too low. Thresholds of 640 treatment acres or 20 linear

miles will result in Notices of Intent (NOIs) from small communities and pesticide application businesses. These groups

will experience a much larger fiscal and administrative burden than large communities and businesses, as they often do

not have integrated pest management (IPM) recordkeeping practices already in place. IDNR has not received

information from stakeholders concerning appropriate thresholds that would result in NOIs from only large communities

and applicators; we have only heard that the current thresholds are too small. Iowa stakeholders also indicated that a

potential consequence of including multiple treatments of the same area in the threshold calculations would be a switch

in pesticide usage by applicators. In order to avoid meeting a threshold, applicators would use pesticides with longer

residence times. For instance, rather than treating a 220 acre lake three times (which would meet the 640 acre

threshold), applicators would treat the same lake only once. This potential consequence is or concern as there has

been no comparison of the environmental effects of short-acting pesticides vs. long-acting pesticides, and

manufacturers of short-acting pesticides could experience a decline in sales as a result of the permit. EPA needs to

address this issue in the fact sheet, and either remove the requirement to calculate thresholds based on multiple

treatments of the same area, or justify why multiple treatments should be counted in light of the environmental and

business consequences. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 522.1.001.004

Author Name: Kimura Laurence

Organization: Fresno lrrigation District, California

The ability to cost effectively manage smaller water bodies could be compromised by this permit due to additional

administrative and economic hurdles. EPA should consider a mechanism to scale compliance activities based on the

size of the water body under management. The threshold for filing a Notice of lntent (20 acres or 20linear miles of
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treated area) should be re-evaluated and the threshold should be set consistent with the agency's intent of capturing

pesticide applications of significant scope. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 523.1.001.010

Author Name: Kee Ed

Organization: National Association of State Departments of Agriculture (NASDA) and  Delaware Department of Agriculture

Notices of Intent:

 

The draft permit's requirement that ‘operators' who treat areas exceeding specific thresholds must submit a Notice of

Intent (NOI) needs additional attention by the agency. Submitting an NOI subjects the operator to a wide range of

requirements in order to remain in compliance with the permit. The thresholds established by the agency are entirely

too low and should be revised to lessen the burdens on operators. While we encourage EPA to give states maximum

flexibility on NOI requirements for their permit, we also encourage the agency to revise upward its NOI thresholds. Not

only will unrealistically low NOI thresholds burden permittees, the amount of state resources that would be required to

handle a higher than necessary number of permittees is very concerning. We urge EPA to base NOIs not on arbitrary

numbers, but rather a thorough understanding of risk and benefits. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 524.1.001.005

Author Name: Hugoson Gene

Organization: Minnesota Department of Agriculture (MDA)

MDA agrees with the concept of thresholds for submittal of an NOI. Yet, an attempt to establish such thresholds,

without additional explanation or justification, seems to be quite arbitrary in nature. The current proposed thresholds

are very low and will create the need for small to medium-size applicators to submit an NOI.   
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.
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Comment ID 526.1.001.002

Author Name: Loughery Richard

Organization: Edison Electric Institute (EEI)

The NOI requirement in section 1.2.2 should be improved 

 

-A treatment area threshold of no less than 750 miles should be set for transmission and distribution lines 

-The 20-acre NOI threshold for aquatic weeds is unreasonably low 

-The power company and its contractor should not both have to submit NOls 

-The definition of "treatment area" is ambiguous  

-The area of application should not include dry ground   
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 540.001.003

Author Name: Hayes W.

Organization:  

As earlier stated, my pesticide applications are initiated through client contact. Prior to treatment, I normally meet onsite

with the private pond owner or head of the homeownersâ€™ association to evaluate the situation, identify problem

aquatic weeds, and offer solutions (options) to address the problem. All sites that I treat are privately owned, manmade

impoundments ranging in size from 0.1 to 80 acres. Knowing the typical topography of Upstate South Carolina, I dare

say I would never have the opportunity to take on any herbicide treatment or sterile grass carp stocking in any

impoundments over 100 acres. The typical pond size where the majority of my work takes place in this region averages

approximately 3 acres. However, the general permit states that the annual threshold for aquatic weed control of 20

acres for small businesses such as mine is totally unreasonable. This totality of acreage could be easily met in one

application. I urge EPA to reconsider and raise this acreage to no less than 10,000 acres. I can understand in the case

of large government jurisdictions treating river systems or reservoirs in public waters would need greater scrutiny to

prevent and/or monitor human health risks, water quality or environmental risks to flora and fauna. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.
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Comment ID 547.001.004

Author Name: Burns A.

Organization:  

We suggest a two tier approach to NOIs. The agency could require a NOI for all large government jurisdictions

(Federal, State or Local) that control the decision to perform pest control activities on more than 10,000 acres. Then the

Agency could establish a second annual threshold for "small government jurisdictions," "small organizations" , private

landowners and those who contract with "for hire" aquatic applicators as operators�. That annual threshold for aquatic

weed control should also be 10,000 acres. In addition to this, we request the Agency's consideration to exempt all small

bodies of water (20 surface acres or less) from being included in the Annual Area Threshold calculation and all related

permit obligations specified under the NOI. This small water body exemption would: reduce the economic burden on

small entities; significantly reduce paperwork and reporting on water bodies of limited public significance; provide a

clearer definition for the NOI treatment calculation process and be more consistent with aquatic plant control permit

regulations already in place within several states (e.g. FL, MI).

 

We believe that the thresholds that are presently proposed will have a negative impact on many small business that we

currently do business with in Aquatics and Forestry as well. The burden associated with this process will make it nearly

impossible for many of these small business to comply with the permit as proposed. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 552.001.003

Author Name: Medbery A.

Organization:  

Expand the range of pesticide applications covered by the permit - The draft permit imposes more stringent

requirements on discharges that cover more than 20 acres for aquatic pesticides or more than 640 acres (one square

mile) for mosquito spraying. [p. 3, 37-38] These thresholds are arbitrary and are too high. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 559.001.005
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Author Name: Banfield S.

Organization:  

Regarding EPA's 20 acre threshold for Notice of Intent (NOI): It is clear that it is proposed that a notice of intent is

needed if treatment is to occur on 20 acres or more during the course of a given year. However it is not clear whether

reporting requirements will be necessary for every job under that NOI. The 20 acre threshold will compel virtually every

professional aquatic applicator to produce a NOI. Will reporting requirements apply only to jobs involving the treatment

of 20 acres or more in a single location or will there be reporting requirements for the hundreds of small jobs completed

annually if an operator expects to surpass the 20 acre threshold? Or will the reporting requirements only apply to jobs

where 20 acres or more is treated in a single location? As an alternative I would suggest no requirement for an NOI.

EPA needs to provide a rationale for requiring any NOI and specify what damages are expected to occur if no NOI is

required. If EPA personnel are compelled somehow to require an NOI in the absence of any significant evidence that

one is needed to prevent damages, the threshold should be set at 20,000 acres to avoid forcing operators and their

clients to submit to an unnecessary added burden. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 577.001.004

Author Name: Erickson Merri

Organization: Washington Cranberry Alliance

The threshold provisions for terrestrial application are too low for most growers, and may easily be exceeded. This

could result in growers being subjected to the burdensome requirements imposed under the NOI provision of the

proposed permit. We feel that the threshold acreage should be greater for terrestrial application in or near jurisdictional

waters, but not directly to water, and should include the total acreage under cultivation. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.
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Comment ID 578.1.001.007

Author Name: Feldman Gabrielle

Organization: Island Conservation

P. 19 "while there may be more operators applying pesticide to small treatment areas when compared to operators

applying to large treatment areas, the volume of discharge from operators applying to small treatment areas is believed

to be substantially less on a per applicator basis and cumulatively less than the volume of discharges from applications

made by operators applying to large treatment areas." 

 

a. Island Conservation will not be applying large amounts of rodenticide that exceeds the minimum application level or

threshold; will we be subject to the NPDES permitting if we only apply small amounts of pesticide to a given area?  How

small is too small?  Will operators who apply only small amounts of pesticide be subject to an Individual Permit?   
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 581.001.008

Author Name: Steenson Daniel

Organization: Nampa and Meridian Irrigation District (NMID)

Section 1.2.2 provides "annual treatment area thresholds" for determining whether coverage under the PGP is required.

For water, the annual threshold is 20 acres and for "water's edge "the annual threshold is 20 linear miles. However,

there is no basis for the "annual thresholds" and such thresholds could just as easily be 100 acres and 100 linear miles.

The PGP Fact Sheet provides that EPA is attempting to limit the application of the PGP to exclude small applicators but

there is no rational, justification or basis for these threshold limits. These threshold limits should be more clearly defined

to ensure that they properly exclude all small applicators that are intended to be excluded . 

 

In addition, if EPA's intent is to provide a meaningful limitation as to the NOI requirements, then the current threshold is

not adequate. Even small non-profit ditch companies are generally going to have more than 20 linear miles of ditches or

drains when treatments are added together and/or both sides of the ditch are measured. EPA should choose a

threshold that is large enough to actually provide a limitation for small entities. 

 

The annual treatment area threshold is confusing and ambiguous as to an irrigation or drainage ditch. If an applicator

applies a herbicide to the water to treat algae or moss in a ditch. it is not clear if this is measured under the 20 acres or

20 miles threshold. If acres, then does the applicator need to survey the width and length of the ditch to determine

whether it is 20 acres of water? Also, if water is moving then is it 20 acres on the surface or is it measured by some

other means? 
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As to the 20 linear miles, this supposedly applies to the "water's edge "and gives an example that "treating both sides of

a ten mile ditch is equal to twenty miles of water treatment area." Again, if the herbicide is applied to the water to treat

algae or moss then is the threshold determined under acres or linear miles? It also is not defined what is meant by

"water's edge" and how close to the water these threshold requirements apply. If the pesticide application is to treat

weeds along a ditch but remains two feet from the water does that fall within the purview of the PGP? 

 

Adding to the uncertainty and ambiguity is the fact that many, if not all, irrigation systems include ditches which are

clearly not waters of the United States and some ditches which may or may not be waters of the United States under

the ever changing court decisions and interpretations. It is not clear whetherthe20 linear mile threshold applies only to

those portions of the irrigation system that may be considered waters of the United States. Again, using linear miles or

acreage thresholds only creates subjective determinations and uncertainty which should be avoided. EPA should

establish thresholds or limitations which are not ambiguous or subjective and provide meaningful application to small

non-profits or governmental entities. EPA should modify the limitation to exclude non-profit entities and governmental

entities altogether.

 

The bottom line is that the annual treatment area thresholds are arbitrary and at a minimum would need further

definition and explanation in order for an applicator to determine whether he/she is required to submit a NOI. Rather

than ambiguous thresholds defined in terms of miles and acres the permit should be modified to provide unambiguous

threshold limits such as the quantity of pesticide applications or other limits that applicators can readily determine if they

meet the requirements.   
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 584.001.003

Author Name: Moffat M.

Organization:  

EXPAND THE RANGE OF PESTICIDE APPLICATIONS COVERED BY THE PERMIT- The draft permit imposes more

stringent requirements on discharges that cover more than 20 acres for aquatic pesticides or more than 640 acres (one

square mile) for mosquito spraying. [p. 3, 37-38] ANY water body WHATEVER ITS SIZE should have the more

stringent requirements 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 596.1.001.011
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Author Name: Breaux Brian

Organization: Louisiana Farm Bureau Federation, Inc.

Page 31783 of the June 4, 2010 Federal Register Notice, Notice of Intent exempts certain operators from requirements

to submit a Notice of Intent. LFBF agrees with the EPA that a Notice of Intent should be governed by the size of the

application area. However, EPA's proposed seasonal thresholds of 640 acres are far too low when considering the area

an average aerial applicator applies on an average day. LFBF encourages EPA to use its latitude to establish criteria

that further limits who must submit a Notice of Intent by increasing the proposed acreage threshold for submitting a

Notice of Intent. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 598-cp.001.002

Author Name: Solum Dean

Organization: Airborne Custom Spray Inc.

I strongly suggest raising the threshold to 30,000 acres. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 600.1.001.003

Author Name: Nelson Linda

Organization: Aquatic Plant Management Society, Inc. (APMS) et al.

3) Annual Threshold for Cumulative Acres Treated - Under the current 20-acre cumulative threshold described in the

draft Pesticide General Permit (PGP), all applicators will be required to submit a Notice of Intent (NOI) and follow

compliance activities including the Pesticide Discharge Management Plan (PDMP), Integrated Pest Management Plan

(IPM) analysis, record keeping and annual reporting. As presented by the WSSA comments, this low acreage threshold

will likely capture research and development (R&D) activities of universities, experimental stations, pesticide

manufacturers, government agencies and other R&D entities engaged in research. We concur with WSSA's

assessment that applications solely for the purpose of pesticide R&D be automatically covered by the general permit

and not be required to submit an NOI and supplemental compliance documentation. 
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Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 608.1.001.006

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

The level of effort required for PGP compliance argues that it may be better to administer on a large-scale "treatment

area" basis - by state, district, or field office. On the other hand, the documentation requirements may force all Federal

agencies to consider creating smaller "treatment areas." Additional clarification would be helpful.

 

In addition, administration of permits at the highest office level to cover the largest area possible will reduce costs for all.

Since many units already manage NPDES permits for discharges other than pesticides, it would be advantageous for

EPA to seek consolidated coverage to reduce the number of permits required and to streamline the data collection and

reporting requirements, the inclusion of format templates would help with preparation of the NOI and the Pesticide

Discharge Management Plan (PDMP). Our goal is to provide the most comprehensive conservation practice at the least

cost to taxpayers in order to achieve our trust species and multiple use mission responsibilities.

 

The PGP indicates a 10-day period between the NOI deadline and the authorization. Given this tight timeframe and the

potential administrative burden on EPA and the states to process new permits, we suggest an on-line workflow solution

(for example, auto-generated emails to notify applicants of permit status) to facilitate permit submissions and approvals.

A streamlined permit approach is necessary because the timing of many pesticide applications is critical and delays in

the permitting process could impede important pest management activities. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 608.1.001.015

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

Table 1 - Annual treatment area thresholds: No explanation has been provided in this draft that explains how the

threshold levels were determined. Please provide supporting information. The threshold area value should depend on

the toxic nature and/or environmental effects of the pesticide being applied and should be determined for each type of

pesticide. For example, a pheromone applied to 20 linear miles of water would not be expected to have the same

potential for adverse environmental effects as, for example, an organophosphate applied over the same distance.
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There is no mention of how the thresholds relate to fish hatchery operations, fish rearing ponds, and water

impoundments, all of which have controllable intake and discharge capability. For example, fish rearing water could be

retained in a fish rearing pond for an indefinite period after a chemical treatment, thereby eliminating residue or the

potential to discharge pollutants. Because the discharge from hatchery rearing ponds is controllable, we believe that the

acreage limit should be adjusted (eliminated or increased) for hatchery operations. 
 

Response 

This permit does not cover applications made to waters, which are not waters of the United States, nor is permit coverage required if

the activity does not result in a discharge of pollutants (e.g., biological pesticides or pesticide residuals for chemical pesticide

applications) to waters of the United States.  So for example, pesticides may be applied to fish hatchery operations, fish rearing

ponds, or water impoundments; however, NPDES permit coverage is only required if those activities result in a point source

discharge of pollutants to waters of the United States.  Where those waters are not waters of the United States, this permit does not

provide for coverage for such discharges (because a NPDES permit is not required).  Also, refer to PGP Comment Response NOI

Threshold Essay.

 

Comment ID 608.1.001.027

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

Treatment area thresholds may be an appropriate basis for developing effluent limitations. However, the approach

should be based on the best science available to support the proposed regulation. Given that pesticides can vary in

their solubility, mobility and bioavailability, it is not clear to us that a uniform treatment area threshold is appropriate for

all watersheds and their varying soil and climatic conditions. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 608.1.001.033

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

Based on a search of our Departmental Pesticide Use Proposal System databases and other records, several thousand

projects conducted annually may require NPDES pesticide use permits. The BLM, FWS National Wildlife Refuge

System, and NPS treat vast acreages exceeding several million acres and encompassing thousands of projects for
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invasive species. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 609.001.003

Author Name: Solum Dean

Organization: Airborne Custom Spray Inc.

I strongly suggest raising the threshold to 30,000 acres.   
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 611.1.001.002

Author Name: Vickery Mark

Organization: Texas Commission Environmental Quality (TCEQ)

The TCEQ recommends minimizing the number of entities required to submit NOIs by increasing the area size annual

thresholds from 640 acres, 20 acres and 20 linear miles to 3,200 acres, 100 acres and 200 linear miles. The draft

permit fact sheet notes that applying pesticides twice a year to a ten acre site would be counted as twenty acres of

treatment area, and consequently, required to submit an NOr. EPA also uses an example of 60 acres treated

"hundreds" of times per year. However, since multiple treatments are typically needed, changing the thresholds would

allow 5 or more treatments (5 for each side of a stream for linear miles) to be applied before triggering an NOI submit

requirement. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 614.1.001.012

Author Name: Mann Joseph
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Organization: National Environmental Law Center (NELC)

Comment 8: 	EPA should require notices of intent based on environmental and public safety factors, not spatial

thresholds.

 

EPA's draft permit does not require a notice of intent ("NOI") to be submitted by dischargers falling under specified

"annual treatment area thresholds."  See Draft Permit at 3, § 1.2.2. Leaving aside for the moment whether these

thresholds are apposite, see Comment 9, infra, Commentors question why a spatial threshold provides the appropriate

decision-making principle for withholding a proposed discharge from public scrutiny.  Under 40 C.F.R. § 122.28(b)(2)(v),

EPA may excuse the NOI requirement in a general permit only based on "[1] the type of discharge; [2] the expected

nature of the discharge; [3] the potential for toxic and conventional pollutants in the discharges; [4] the expected volume

of the discharges; [5] other means of identifying discharges covered by the permit; and [6] the estimated number of

discharges to be covered by the permit" (emphasis added).  The first three of these factors counsel in favor of requiring

an NOI to be submitted on the basis of the expected toxicity of the discharge in relation to the quality of the specific

receiving water (a risk that many, if not most, pesticide applications pose), and the fifth factor counsels in favor of

requiring NOIs for all discharges since, as EPA concedes, there are no other ready means by which the public will be

informed of below-threshold discharges.  See Fact Sheet at 19-20 ("the availability, quality, and uniformity of these data

may be limited").

 

In applying the six factors above, EPA claims to have given "particular weight to the expected volume of the discharges

and the estimated number of discharges to be covered by the permit."  Fact Sheet at 18.  But the expected volume of

the discharge is not necessarily tied to the size of the treatment area, not has it been shown to be; indeed, EPA states

elsewhere that "the volume of the discharge may vary depending on the specific pesticide being used," among other

factors.  Fact Sheet at 19. And, where a pesticide is particularly toxic, or where the waterway is either already impaired

or especially pristine, neither the size of the discharge nor the treatment area is likely to be helpful in determining the

propensity for harm.  As for the estimated number of discharges, EPA states that "a large majority" are for applications

that "EPA considers to have very low potential for impact," such as "herbicide treatments to short sections of ditch or

canal banks." Fact Sheet at 20; see also EPA Draft Memo on NPDES Applicator & Application Estimates for Aquatic

Pesticides (Sept. 23, 2009), p. 2 (over 90% of the total number of estimated annual applications of aquatic pesticides

are to control weeds on irrigation ditchbanks), available at http://www.epa.gov/pesticides/ppdc/2009/october/ session1-

npdes.pdf. This not only concedes the point that the level of anticipated impact should be driving the NOI requirement,

but also says nothing about how the NOI requirement should operate for the remaining 10% of applications (which

include the types of applications about which the public is most concerned, e.g., mosquito spraying, aquatic weed

control in public lakes and ponds).

 

Accordingly, Commentors propose, EPA should require NOIs (and should impose any related substantive requirements

stemming from the need to submit an NOI (e.g., IPM practices, PDMPs)) for any pesticide discharge that poses greater

than a trivial risk to public health or the environment.  To provide guidance for dischargers, EPA should develop a list of

pesticides that are presumed to pose some risk of harm whenever used.[FN 11] The NOI requirement should also apply

for any discharges into sources of drinking water, as well as into any impaired or exceptional waters with respect to

which EPA does not impose carve-outs for individual permitting.  Alternatively, EPA could retain its spatial thresholds

and, in addition, impose the NOI requirement (and related substantive requirements) on any discharges that pose the

risks stated above.
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[FN 11]: This list would necessarily be more expansive than the list of highly dangerous pesticides that EPA should

allow to be discharged only pursuant to individual NPDES permits, rather than this general permit. See Comment 6,

supra.

 

 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 614.1.001.013

Author Name: Mann Joseph

Organization: National Environmental Law Center (NELC)

Comment 9: 	To the extent that EPA retains its spatial approach to annual treatment area thresholds, it should set those

thresholds lower.

 

EPA concedes that its proposed spatial thresholds "exclude[] a significant number of small applications," Fact Sheet at

21, but appears to believe that all such applications will be benign or will occasion no public concern.  Commentors

respectfully disagree:  smaller water bodies may sometimes be more worthy of protection precisely because their

diminutive size allows for less assimilative capacity, or because local residents feel a greater personal attachment to

them.  For instance, in several New England states, any lake or pond over 10 acres in size in its natural state is a "great

pond," and is held by the state in trust for public use. See, e.g., Massachusetts Great Pond List (May 2010), available at

http://www.mass.gov/dep/water/resources/grtpond.htm.  These ponds provide considerable public enjoyment, yet

because the smallest of them is only half of EPA's proposed 20-acre annual threshold for aquatic weed, algae, and

nuisance animal control, see Draft Permit at 3, § 1.2.2, discharges of potentially harmful pesticides may be made into

them with no prior notice, and without the additional protections of the NOI-triggered substantive requirements.[FN 12]

This is unacceptable.

 

[FN 12] This is not a mere hypothetical concern.  At Card Pond (11.4 acres), in the majestic Berkshire Region of

Western Massachusetts, the state Department of Environmental Protection ("DEP") recently denied permission to apply

Diquat Dibromide (a toxic chemical herbicide), finding that the proposed treatment was "a short term solution and will

not address the management needs of Card Pond on a long term basis."  Order of Conditions for DEP Wetlands File

#331-87 (April 7, 2009), p. 4.  Had EPA's proposed 20-acre threshold been applied, no IPM practices would have been

required, and it is unlikely that alternatives to pesticide use would have been seriously considered.

 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.
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Comment ID 617.1.001.003

Author Name: Setting Mary

Organization: Maryland Department of Agriculture (MDA)

The draft permit requires that operators who treat areas that exceed specific thresholds must submit a NOI. We feel the

NOI thresholds (640 acres) that were established are much too low and should be revised upwards to lessen the

burden to operators. The definition of "Treatment Area" in this section is unclear and should be clarified to prevent

possible legal challenges. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 619.1.001.010

Author Name: Pafko Frank

Organization: Minnesota Department of Transportation (MnDOT)

Mn/DOT conceptually understands the purpose of a framework regarding annual treatment area thresholds. However, if

coverage is required for a statewide applicator such as a DOT, annual treatment area thresholds should be

substantially increased. Anyone of our pesticide application activities at or near water may be small, infrequent, and

widely diffuse (i.e. occurring in very separate areas). However, cumulatively our agency may quickly cross the proposed

annual treatment area threshold.  
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 619.1.001.015

Author Name: Pafko Frank

Organization: Minnesota Department of Transportation (MnDOT)

The annual thresholds should consider contiguous applications to or near water bodies. Larger thresholds should be set

for statewide applicators when pesticide discharge to water is not contiguous or repeated at the same location.  
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Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 621.1.001.004

Author Name: Peele Mitch

Organization: North Carolina Farm Bureau

Thresholds for Filing a Notice of Intent The thresholds in the draft PGP are too low for North Carolina conditions. The

state statutory requirements for NPDES includes "waters of the state" - a much stricter requirement that "waters of the

US". Therefore, marginal waters of the state would be subject to coverage under the draft PGP if current threshold

levels were to apply. Instead, we urge EPA to allow states the maximum flexibility and discretion for determining

applicable thresholds for filing a NOI that best fit their needs within their state. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 622.1.001.006

Author Name: Semanko Norman

Organization: Idaho Water Users Association (IWUA)

The annual thresholds contained in the Draft PGP are arbitrary, unreasonably low, and lack sufficient specificity to be

applied by operators in the field. 

 

It is inappropriate to broadly apply the NOI thresholds to "conveyances with a hydrologic surface connection to waters

of the U.S. at the time of pesticide application" (Table 1, n. 1). 

 

These applications will not always be into "waters of the U.S." and therefore do not necessarily require NPDES permit

coverage. In addition, such applications may be part of the return flow from irrigation, or in furtherance of agricultural

activities, and therefore exempt from the definition of point source. The thresholds in the PGP must clarify these

distinctions.

 

In addition, the NOI requirement does not take into account those entities that are "small government jurisdictions" or

"small organizations", as defined in the Regulatory Flexibility Act. Specifically, irrigation districts, which are "small

government jurisdictions", and non-profit canal and ditch companies, which are "small organizations", should be

excluded from the NOI requirement. These small government and small non-profit organizations do not have the

budgetary capacity to implement the NOI-related requirements of the PGP.
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Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 635.1.001.003

Author Name: Curtis Thomas

Organization: American Water Association, Association of California Water Agencies and Association of Metropolitan Water

Agencies

AWWA, ACWA, and AMWA recommend that in finalizing this rulemaking, the agency should:

 

2. Re-evaluate the threshold for filing a Notice of Intent (20 acres or 20 linear miles of treated area) and set the

threshold consistent with the agency's intent of capturing pesticide applications of significant scope. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 636-cp.001.002

Author Name: Alexander Don

Organization: Agricultural Council Arkansas (ACA)

ACA would urge EPA to consider the following suggestions: EPA should review actual field data of average seasonal

acreage treated and establish a much higher threshold based on real world activities for exempting applicators that treat

less than threshold areas. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 639.1.001.006

Author Name: Somody Carol
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Organization: Syngenta Crop Protection, Inc.

5) Raise the treatment area thresholds that require the submission of a Notice of Intent. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 644.1.001.003

Author Name: Oatman Chairman

Organization: Nez Perce Tribe, Lapwai,  Idaho

Moreover, the Tribe is disappointed that the EPA has set such large thresholds of discharge (i.e. 20 miles of water's

edge and 640 acres of forest canopy) before a permit is required, and is concerned that these thresholds are an attempt

to skirt the responsibility of addressing pesticide  . application as a point source. The EPA has not provided acceptable

rationale that the application of pesticides below the set thresholds will not reduce water quality to a point that will not

impair beneficial uses. In an area such as the Nez Perce Reservation, pesticides are likely to be applied to areas

smaller than the threshold by individual applicators, however, as a whole, the total area of pesticide application may far

exceed the threshold the EPA has set. Cumulatively, the amount of pesticides being applied could impair water quality

and beneficial uses. The EPA states "a large majority of applicators performing small pesticide treatments that EPA

considers to have low potential for impact. Thus, requiring an NOI from all dischargers would be a large burden of little

value for permitting authorities and permittees alike." The Clean Water Act does not exempt point source discharges to

waters of the U.S. simply because they are small or because permitting is a burden. Allowing this to be the reason for

disregarding the permit process, the EPA is setting precedence that industries or municipalities that only discharge a

"small" amount will not be required to obtain an NPDES permit since it would be a burden for both the industry and

EPA.   
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 646.1.001.005

Author Name: Unknown Unknown

Organization: Southlake Mosquito Lake Abatement District (SLMAD) County, Illinois

The trustees believe that the language addressing what amount of calculated area triggers the need to file an NOI for

application is unclear, confusing and impractical in the real world. While we are not clear on how the treated areas are

to be measured we are fairly certain our current operation would necessitate the creation of numerous treatment areas,
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This would be highly impractical and expensive for our District. The trustees believe that reporting "units" requiring

NPDES permits should include entire mosquito abatement districts. If SLMAD had to report on subunits, the cost to us,

and our taxpayers would be prohibitive and cause nothing but confusion and serve no benefit.

 

There is NO known or proven benefit that we could find scientifically to justify this probably well meaning but impossible

regulatory idea. This in fact would necessarily cause us to decrease the actual mosquito treatments we do, and

increase the threats to public health of West Nile and other mosquito-borne diseases, which are currently being handled

quite well by our district. We would like to remind EPA of our primary focus of public health, including animals.

According to CFR 152.5, an organism is deleterious to man Or the environment if it is deleterious to any vertebrate

animal other than man. In 2002 there were more than 1700 horses killed by West Nile virus.

 

Presently, and it has worked well for many years, all District activities, no matter how small the area, are covered by the

existing permit held by the District's contractor. Based on the size and geological complexity of our district, it would be a

physical and financial impossibility to constantly survey and report on every body of water, both permanent and

transient within our district. Even trying to figure out when we should take water samples would be an exercise in futility,

and hazardous as well; the mosquito abatement personnel are not equipped to enter storm sewers, nor do we want

them to. Some ofthe areas in SLMAD that are close to residences are so mucky that it's impossible for a human to walk

across them-but these very areas breed mosquitoes, and we do our best to larvacide and adulticide when necessary to

keep mosquito populations down, 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 649.1.001.007

Author Name: Rubin Katherine

Organization: Los Angeles Department of Water and Power (LADWP), City of Los Angeles, California

LADWP suggests that the threshold for filing a Notice of Intent for pesticides used in and at waters edge should be

significantly increased from the currently proposed 20 acres or 20 linear miles, respectively. This very low threshold

poses an undue burden, given the total length of many canals/ditches and the size of many reservoirs owned/utilized by

water suppliers. Such entities are well trained and experienced in pesticide usage, and use products appropriate to and

approved for those types of applications; drinking water suppliers continually monitor water quality. In short, although

applied in or adjacent to water bodies, these treatment activities pose a low threat of adverse impacts.  
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.
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Comment ID 657.1.001.007

Author Name: Beckett Jordan

Organization: Klamath Siskiyou Wildlands Center/Rogue Riverkeeper

The threshold ratings for forest canopy application-as well as for the other 3 applications-are geared toward public

agencies managing large tracks of land, and largely excludes smaller private operators. See EPA PGP Literature at 24.

Since the apparent rationale for not including instream water quality sampling in the draft PGP is to alleviate the burden

on smaller operations, please explain this paradox. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 657.1.001.020

Author Name: Beckett Jordan

Organization: Klamath Siskiyou Wildlands Center/Rogue Riverkeeper

The order issued in National Cotton Council of America v. E.P.A., 553 F.3d 927 (6th Cir. 2009) called for a NPDES

permit to regulate and enforce the CWA for aerial and aquatic pesticide applications. EPA's purpose and need should

be to regulate these practices and enforce the CWA (i.e. protect waters of the United States), rather than grant industry

exemptions and avoid taking on extra work. 

 

Please explain how the threshold settings adequately separate private permittees and large applicators in the final

permit. Please explain why this fact-large vs. small applicators-is the underlying criteria being used to decide coverage.

An ecological or watershed approach, with a cap and maximum amount of pesticide applications depending on the

status of each bioregion is a much more legitimate way to protect the waters of the United States. Arbitrarily picking one

square mile/640 acres to be the cutoff point in distinguishing large vs. small applicators is an approach that focuses on

the industry, not the resource. Allowing unlimited application notwithstanding impairments once a NOI threshold is

reached is an approach that focuses on the industry, not the resource. See EPA PGP literature at 23. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 659.1.001.004

Author Name: Anderson James
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Organization: Lake County Forest Preserve District,  Illinois

NOI Thresholds: 1 http://www.usace.army.mil/CECW/Documents/cecwo/reg/cwa_guide/cwa_juris_2dec08.pdf 2 547

U.S. 715, 126 S. Ct. 2208 (2006) The EPA officials have frequently stated the agency's intent to set NOI thresholds at

levels that would capture only the largest operators - approximately 10% of the total - responsible for discharges under

these four pesticide use patterns. Yet the cumulative effect of pesticide use in LCFPD would fall into this category.

Under our Integrated Pest Management Plan, LCFPD applies pesticide as spot treatments to target species, most

frequently by hand with back pack sprayers. This labor intensive method assures the protection of valuable biological

resources through judicious use of pesticides applied selectively to target species , thus reducing the impact to non-

target species. In fact some of the applications are targeted at single plants or small groups of invasive plants of less

than 10 sq. ft. With 25,000 acres to protect, the cumulative effect may place LCFPD into the category of largest

operators. Invasive plant species represent a form of biological pollution that clearly and rapidly disrupts the function of

ecosystems on a landscape scale and as such alterations multiply, what were once unique regional characteristics and

decades of conservation achievements are lost. The risk assessment premise for exotic invasive plant species must

consider the invasive plant as biological pollution and assess the use of the product against sure ecosystem

degradation if no action is taken. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 665.1.001.001

Author Name: Henderson Carol

Organization: New Hampshire Fish and Game Department

Page 2, 1.2.1 - Authorization is automatic under the PGP if the applicator does not exceed the thresholds listed in Table

I and would only need to file an NOI for applications over the limits? Is this correct? Additional clarification would be

helpful. Also, does this assume that there are no adverse impacts to federal/listed endangered and threatened species

under the thresholds or is this covered in another section? There still could be a potential impact to these species under

the threshold, as well. Further clarification would be helpful. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 669.1.001.002

Author Name: Hut Thomas
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Organization: Dayton & Montgomery County Public Health, Ohio

The Draft Pesticide General Permit (PGP) is inconsistent and not clear in the definition of the calculated area that

triggers the requirement to file a Notice of Intent for pesticide application. The basis for the NOI submittal must be

clarified. The phrase "hydrologically connected at the time of application" requires additional explanation. Does it

include dry land several feet away from waters of the US? 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 672.1.001.003

Author Name: Hanson Keith

Organization: Minnesota Chamber of Commerce

The Chamber recommends that EPA allow states a great deal of flexibility to identify their own thresholds for use

patterns and that for ground applications only the area of application directly to water be used to determine whether a

threshold is exceeded. The Chamber also recommends that spot applications should not be considered in determining

whether the annual treatment area thresholds are exceeded.

 

On the Chambers first point, allowing states a great deal of flexibility to identify their own thresholds, Minnesota has

45% (21 Million Acres) of its state land classified as wetlands and thousands of miles of drainage ditches which meet

the definition of wetlands under existing Minnesota regulations. Minnesota regulations refer to ''waters of the state"

rather than ''waters of the US" which is a broader term than ''waters of the US".

 

EPA has stated that its goal is to capture only the largest users for heightened requirements under the draft permit. The

Chamber believes the current thresholds would capture almost every user in the state. As an example; agricultural,

transportation entities, each and every county highway department, the state Department of Transportation and every

user of a public rights-of-way in this state would be required to file an NOI and be faced with the additional compliance

requirements.

 

Also, many applicators use spot treatments to treated undesirable vegetation. These treatments target individual stems.

The Chamber recommends spot treatments not be used to determine whether a threshold has been exceeded. These

treatments would have to be measured in square inches and it would be virtually impossible to estimate the total

number of stems in any treatment area. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

PGP Responses to Comments Coverage Under This Permit

156410/31/2011 04:04 PM EDT



 

Comment ID 674.1.001.003

Author Name: Lochner Tom

Organization: Wisconsin State Cranberry Growers Association (WSCGA)

The threshold acreage for such terrestrial agricultural applications should cover a farm's total cultivated acreage.

Multiple applications should not be added to develop a cumulative threshold amount. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 679.001.002

Author Name: Crane Christopher

Organization: Westchester County Board of Legislators

2. If yes to question 1, what are the proposed thresholds of applicability? How would these thresholds be calculated,

since the treatment area thresholds are described as no. of acres or linear miles of treatment area at water's edge?

See, e.g., Table 1 in proposed permit, Section 1.2.2. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 681.1.001.002

Author Name: Dahlberg Marc

Organization: Arizona Game and Fish Department (AZGFD)

On a specific level, the criteria that elevate the need for NOls are rather low. States that have an aggressive program of

renovations for native aquatic wildlife restorations may find that the thresholds for NOls are rapidly exceeded. When a

stream is renovated to remove nonnative or invasive species, the entire stream must be treated which would allow only

ten miles of stream to be treated before an NOI is required. Preferably, the thresholds should be expanded to 30 miles,

including both sides of the stream. However, at a minimum, we request that the twenty mile limit include treatment to

both sides of the stream and the stream itself. Further, we seek clarification on the treatment of stream segments. On

the same stream can mUltiple stream segments within a calendar year be treated as long as the segments are not

contiguous without an NOI? If this is true, then what is the minimum distance between each treated stream segment? 
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Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 686.1.001.007

Author Name: Burgess Rick

Organization: United States Sugar Corporation (USSC or U.S. Sugar)

The threshold for operators required to submit a notice of Intent (NOI) in Section 1.2.2 of the Draft Permit is established

as 640 acres of treatment area. .U.S. Sugar incorporates, by reference, the comments made by the Florida Department

of Agricultural and Consumer Services with respect to the 640 acre threshold. U.S. Sugar believes that the existing

threshold is not reasonable, and should be significantly enlarged in the next version of the Draft Permit issued by EPA 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 687.1.001.009

Author Name: Unknown Unknown

Organization: Minor Crop Farmer Alliance (MCFA)

The Agency indicates that requiring an NOI from all dischargers would constitute a large burden with little value for the

permitting authorities or the permitees. Consequently, in recognition of the need to minimize that burden, permit

threshold levels should be large enough to exempt most relatively small pesticide operators from NOI requirements. It is

believed that the proposed annual threshold levels that would trigger the Nor request are too low to provide any

meaningful relief from the NOI requirement. The Agency should set the levels based on the advice/comment of

representatives of those groups involved in the four identified activities subject to the draft PGP. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 690.1.001.002

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)
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The Notice of Intent (NOI) thresholds must be raised considerably. North Carolina's program should focus our limited

resources on the largest applicators in a context appropriate for North Carolina. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 690.1.001.005

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

North Carolina has a statutory requirement that NPDES permits must cover "waters of the state" which is a broader

category than "waters of the United States". We need to have higher NOI thresholds to accommodate the marginal

waters that would not be pertinent to the EPA PGP. North Carolina's DWQ has .!!!! employees permanently assigned

for wastewater General Permits; staff are assigned General Permits tasks on as as-needed basis. Due to budget

reductions, DWQ has indicated that no additional staff can be made available for the issuance of the PGP. The low NO!

thresholds in the EPA PGP would burden a system that is already operating at capacity. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 690.1.001.017

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

Are the sizes of the thresholds appropriate and does this result in NOI's from desired operators?

 

The thresholds are definitely too low for North Carolina. The proposed thresholds will capture too many smaller

applicators that are one person operations that will not be able to handle all ofthe additionalpaperwork requirements

ofthe PGP. The aquatic weed and nuisance animal thresholds need to be increased to at least 200 acres in water and

at least 50 miles at water's edge. Also, ifsomeone is treating in a ditch or canal, the distance treated should not be

doubled because both sides were treated. The mosquito and otherflying insect andforestry canopy thresholds should be

increased to at least 1,000 acres. These thresholds may need to be adjusted even higher ifwe obtain additional

information that indicates that many more people will have to submit NOI's and do other additional things. An aquatic

weed scientist at North Carolina State University said that around 350 ofthe 701 commercial ground aquatic weed

applicators in the state would exceed the 20 acre threshold. Some of these applicators are re-treating aquatic sites
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because the first treatment was not effective in doing the job. This will result in an applicator exceeding an NOI

threshold sooner even though the applicator is treating an area that is smaller than the threshold. A North Carolina

Department ofAgriculture and Consumer Services employee said that there are around 50 commercialfish farms in the

state that will exceed the 20 acre threshold. A Natural Resources and Conservation Services USDA employee said that

probably 30 farmers in the two counties that he serves would exceed the 20 linear mile thresholdfor treating ditch or

canal banks. North Carolina is a large state that has many aquatic sites that need treatment each year. Additionally,

tens ofthousands ofacres ofaquatic sites are treated whenever a hurricane or tropical storm strikes the state. Thus,

more applicators are impacted by the PGP requirements. Furthermore, some states have statutory requirements that

NPDESpermits must cover 'waters ofthe state' which may be a broader category than 'waters ofthe United States '.

These states need to have higher NOI thresholds in their state permits to accommodate the marginal waters that would

not be pertinent to the EPA PGP. A North Carolina NPDES PGP will provide protection to the Waters ofNorth Carolina,

which is much more restrictive than Waters ofthe Us. Thus, more individuals would exceed the thresholds and would

have to submit NOI's, develop PDMP's, document IPMpractices, submit annual reports and maintain much more

recordkeeping. Furthermore. by exceeding the thresholds in North Carolina. each individual who submits an NOI's

would have to pay a $100 fee. which is a requirement in the state statute for NPDESpermits. These are folks that don't

need additional expenses with all the inflation in prices for goods and services in growing crops. The state has only one

employee that handles all the duties involved with NPDESpermits. These new requirements will over burden a system

that is already stretched to the limit.

 

EPA should recognize that NOI thresholds for state NPDESpermits should be flexible to accommodate the pesticide

use, dilution and degradation conditions that can vary between states. NOI thresholds should be higher in areas which

are not conducive to the persistence ofsome pesticide residues. Some pesticide residues may persist longer in cold

waters ofa state in a dry, northern climate relative to the same treatment applied to warmer waters in a high rainfall

state (i.e. rapid degradation and dilution). Rigid NOI thresholds applied uniformly to all states may put states in the

Southeastern u.s. at an unfair disadvantage. The wet and warm climate that lends itselfto an extended pest control

season (and the needfor multiple treatments) is also conducive to enhanced microbial decomposition ofsome

pesticides. EPA should also be mindful that NOI thresholds that are arbitrarily established at low levels may encourage

the use ofhigh rate - single application pest programs instead of low rate - multiple application programs that may have

less impact on some non-target species. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 691.001.003

Author Name: Burgess Greg

Organization: Pearl River Valley Water Supply District,  Mississippi

The threshold amounts do not appear to be reasonable and should be increased. These small thresholds would appear

to impact many small businesses and small government agencies. 
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Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 697.1.001.004

Author Name: Smith Gerald

Organization: Aquatic Control Technology, Inc.

Our clients are comprised about equally amongst, state/deferral agencies, cities/towns, lake associations and other

private clients. We'd estimate that approximately half or more of our clients would be subject to NPDES permitting

under the proposed "20 acre" treatment threshold. We would strongly hope that this treatment area threshold be

substantially increased to reduce the number of permits that will have to be filed. As it now stands, NPDES permits will

have to be filed for not only larger waterbodies but also for numerous, relatively small private ponds, typically owned by

perhaps just one individual owner or a small group of property owners. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 700.001.005

Author Name: Broude Sylvia

Organization: Toxics Action Center and GreenCAPE

The draft permit lays out "Annual Treatment Area Thresholds," for requiring the permit, including 20 acres for aquatic

pesticides, 640 acres for mosquito spraying (one square mile), etc. Pesticides applications that do not meet the

thresholds are still covered by the permit but do not require an NOI or any prior public notice. [p. 3, 3738]

 

These standards seem arbitrary and not protective enough. In Massachusetts and a number of other states, great

ponds (water bodies held by the state in trust for public use) are any water body over 10 acres in size. We urge EPA to

strengthen the threshold for aquatic pesticides to 10 acres at minimum and considering lowering the thresholds for

other categories of pesticide application as well. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 705.1.001.010
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Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Reference Table 1. Annual Treatment Area Thresholds.

 

Comment: We understand the intent is for the permit to cover the largest operators as stated by EPA. We would

request that thresholds are developed to accommodate the differences between arid states versus states that receive

higher levels of precipitation; therefore thresholds would be best established under the state permit in order to tailor the

permit to state specific conditions. Once again, nationwide one size fits all approach does not work for local situations. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 712.2.001.007

Author Name: Baus Terry

Organization: Department of Public Works,  City and County of Denver, Colorado

2. §1.1.1. If an entity has submitted a Notice of Intent (NOI) for one covered activity and does not meet the thresholds

for the other activities, will it nevertheless be required to follow the record keeping and monitoring requirements for the

other activities? Or, do the permit requirements relate only to those activities for which the annual threshold is

exceeded? 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 724.001.005

Author Name: Isaacs David

Organization: Aquatic Control, Inc.

With the definition of â€oeWaters of the USâ€� being unclear in this permit, consideration should be given to not

including small water bodies (maybe 20 surface acres or less) in the annual area threshold calculation and all related

permit obligations specified under the NOI. The exclusion of small water bodies would be consistent with the stated

intent of capturing the larger applications. 
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Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 725.1.001.004

Author Name: Martin-Craig Elizabeth

Organization: Pesticide Watch Education Fund et al.

The draft permit lays out "Annual Treatment Area Thresholds," for requiring the permit, including 20 acres for aquatic

pesticides, 640 acres for mosquito spraying (one square mile), etc. Pesticides applications that do not meet the

thresholds are still covered by the permit but do not require an NOI or any prior public notice. [p. 3, 37-38]

 

These standards seem arbitrary and not protective enough. According to a report [FN 1] on drinking water in Illinois,

many reservoirs in Illinois are much less 20 acres, and therefore would not require a permit. Presumably, the situation is

similar elsewhere. In Massachusetts and a number of other states, great ponds (water bodies held by the state in trust

for public use) are any water body over 10 acres in size. We urge EPA to strengthen the threshold for aquatic pesticides

to 10 acres at minimum and considering lowering the thresholds for other categories of pesticide application as well.

 

[FN 1] http://www.isws.illinois.edu/pubdoc/CR/ISWSCR2008-02.pdf 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 728.001.003

Author Name: Mcgee Joan

Organization: Stony Brook-Milstone Watershed Association

The threshold levels for providing a "Notice of Intent" for pesticide application are very fair to permitees and allow

sufficiently large thresholds that small pesticide operators should not be negatively affected in their operations. A "notice

of intent" for large applications is critical to advise the public about their determinations to avoid pesticide-application

areas when advisable. The draft NPDES permit is a great step forward in protecting the environment and should be

adopted. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.
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Comment ID 734.001.001

Author Name: Sweeney Susan

Organization: PLM Lake and Land Management Corporation

Foundation (AERF), and the Aquatic Plant Management Society and its subchapters. ACREAGE THRESHOLDS: The

following are PLM's average aquatic acreage treated by state: MN: average approximately 4,000 acres per year MI:

average approximately 20,000 acres per year NC: average approximately 3,000 acres per year SC: average

approximately 20,000 acres per year Most of this acreage would fall under the Operator NOI described in section 1.2.2a

of the Permit. In effect, one of our customers could be considered a large scale PGP, while our company (who would be

doing the actual application) would be considered small scale. This method of separation does not seem to adequately

separate large scale from a small scale 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 738.001.002

Author Name: Schmitz Marc

Organization: Marine Biochemists,  Aquatic Management Company

Operators Required to Submit a Notice of Intent (NOI).

Annual Treatment Area Thresholds for the NOI The 20 acres of water treatment that is proposed is an unreasonably

low annual threshold for aquatic weed or algae control. On average, 20 acres of aquatic weeds can be treated in less

than half a day by boat. This is a very small threshold and will capture every single aquatic applicator in the United

States. This was not the Agency's intent according to page 20 of the 2010 PGP Fact Sheet. That annual threshold for

individuals, municipalities, and other organizations who contract a â€oefor hireâ€� aquatic applicator for aquatic weed

control should be 10,000 acres. According to the FR Notice, EPA expects that there will be minimal burden on entities,

including small businesses covered under the general permit. This would not be the case if the annual threshold for

aquatic weed control is only 20 acres. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 757.001.003
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Author Name: Hardin D.

Organization:  

The threshold limit of 20 acres before a NOI is filed is meaningless. One 2 acre pond treated every two weeks with

bacteria/enzyme during the growing season (12-13 treatments) for algae control will put me over the limit. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 793.001.003

Author Name: Meganck J.

Organization:  

The treatment threshold of 20 acres is extremely low, the amount of comprehensive record keeping would be

substantial.  The threshold should be at or above 10,000 acres.   
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 794.001.006

Author Name: Godron J.

Organization:  

I think that the treatment thresholds need to be revised to reflect a differential between property owner area treated and

for-hire applicator  area treated. You should set a threshold area per body of water per year and/or a much larger

aggregate area per year. This would equalize between potential permittees and achieve the desired result of uniformity

in who needs to apply for a permit.   
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 796.001.002
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Author Name: Gardner John

Organization: Aquatic Systems, Inc.

Treatment Thresholds: The whole treatment acre threshold calculation should be discarded as too complex and

unknowable as it places the operator in jeopardy of unintended permit violations and doesn't effectively exclude small

water bodies. I believe a better solution to protecting operators from unnecessary regulatory burden would be to exempt

all waters of the US below 100 acres in size from permitting requirements.  A 10,000 treatment acre threshold really is

the equivalent of perhaps 2500 acres or less after considering follow-on treatments throughout a year. FIFRA:

Language in the draft stating the operator is responsible for determining the correct rate to apply a pesticide should be

deleted and replaced with wording that the operator should follow the pesticide recommended label application rates.   
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay. Also, refer to response to Comment ID 281.1.001.014.

 

Comment ID 800.001.002

Author Name: Dahm Kevin

Organization: Environmental Aquatic Management LLC

My company mainly treats ponds and lakes.  My company treats approx. 5000+ acres per season in our treatment area.

 We would reach the treatment threshold the first day of the season.  

 

My customers are private citizens, Homeowner associations, Lake Associations, Landscape and Management

companies.  It is our customers that determine when an application is needed after other alternatives have been

considered and when the action threshold is met.    
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 829.001.004

Author Name: Fleming S.

Organization:  

As the proposed permit stands, we will exceed threshold limits immediately and the resulting time and resources

devoted to Notice of Intents will put an additional burden on our small profitability.  Many of our clients will not be able to

handle increases in pond management and will discontinue service.   
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Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 831.001.001

Author Name: Haller W.

Organization:  

I have two major comments.  first the NOI permit action level at 20 acres is totally unrealistic and I would like to see this

raised very significantly into the thousands of acres.  There is no reason for every small applicator,, maybe a golf

course owner, operator,, maybe a farmer with a large irrigation reservoir,, or maybe a small applicator who applies

herbicides to 3-5 hundred acres a year,, including bumps and repeat treatments to have to go to the expense and time

to get all there permit requirements, etc... Most of these would be man made waters anyways,, retention ponds,, etc.

The main function of NPDES and where we need to spend the effort is in large public waters,, with public use and

usually much larger treatments.  Florida DEP found they did not have the staff to deal permitting all these man-made

ponds,, so lets do the same and leave the small applicator alone,, they still are required to use registered products.  
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 837.1.001.007

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

The draft PGP thresholds for when an operator must file a Notice of Intent (NOI) are arbitrary, and EPA provides no

scientific basis justifying its proposed thresholds.  Indeed, many of EPA's proposed thresholds are set above average

application rates, thus allowing applicators  to side-step entirely EPA proposed regulatory regime.  For example, EPA's

own estimates indicate the average pesticide application to forests is 600 acres.  NPDES Application and Applicator

Estimates and Information.[FN 1]  Yet the draft PGP set the forest canopy treatment threshold at 640 acres. 2010

NPDES Draft Pesticides General Permit, at 3 (hereinafter Draft PGP). In other words, the average forest canopy

treatment area would not require an NOI.   

 

[FN 1] 1 Background Material, Session I - NPDES Issues, Pesticide Program Dialogue Committee October 14-15, 2009

Meeting, available at http://www.epa.gov/pesticides/ppdc/2009/october/session1-npdes.pdf.  
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Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 837.1.001.008

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

Similarly, EPA's estimates found that the average ground application of mosquito control pesticides was 180 acres,

while aerial applications were 600 acres.  NPDES Application and Applicator Estimates and Information.  Yet the draft

PGP-proposed threshold for mosquito treatment is 640 acres; again leaving those average-sized control projects

outside the scope of the general permit and with no regulatory oversight.  The same holds true for aquatic weed control-

where EPA failed to provide an estimate of average treatment acreage for this type of pesticide use, yet EPA has

proposed a threshold of 20 acres or 20 miles of shoreline for application of these pesticides.  Again, EPA provided no

scientific basis supporting this threshold.     
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 840.001.004

Author Name: Hartney Mary

Organization: Florida Fertilizer & Agrichemical Association (FFAA)

Additionally, we support the comments filed by the Florida Department of Agriculture and Consumer Services,

especially in regards to FDACS's assertion that "the acreage and linear miles treated thresholds are much too low to

exclude most operators.  
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 841.001.007

Author Name: Coram Phil

Organization: The Florida Department of Environmental Protection
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We support the concept that thresholds should result in obtaining NOIs from an

appropriately targeted set on the largest discharges, and should avoid the imposition of unreasonable burdens on

operators who discharge small amounts to smaller areas.  States should be allowed to deviate from the thresholds in

the EPA PGP, provided that the can demonstrate that an alternative threshold will result in the submittal of NOIs from

entities likely to discharge the largest amounts of pesticides to waters.

 

 

 

. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 842.1.001.007

Author Name: Sparks Michael

Organization: Florida Citrus Mutual et al.

The proposed Notice of Intent (NOI) thresholds along with the term "treatment area" should be reviewed so as to not

capture operators whose pesticide application activities affect small areas. The small acreage threshold would not likely

accommodate the Citrus Health Management Area scheme.  
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 892.1.001.002

Author Name: Greene J.

Organization: Alabama Department of Conservation and Natural Resources (ADCNR)

The PGP fact sheet states on page 20 that "EPA has determined that it would be inappropriate to require operators that

apply pesticides to relatively small areas to submit NOIs. Therefore, EPA is exercising its discretion and not requiring

these operators to submit NOI". Contrary to the intent of EPA, setting NOI required threshold levels based on

cumulative annual acreage of treatment area would likely include applicators who apply to numerous small areas on an

annual basis. We feel the proposed NOI levels are extremely low and will capture most small-scale applicators including

many lake and pond owners as well as hatchery managers. Why have NOI threshold levels set so low that they will

encompass virtually every aquatic applicator? If the intent is to exclude applicators who apply to small areas, EPA
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should consider setting NOI threshold levels based an individual application area (ex: one lake) and not cumulative

annual area (ex: several lakes). For example, if the NOI threshold level were set at 100-acres per treatment area, this

would exclude a small-scale applicator that treats 150 one-acre ponds in a calendar year. However, it would capture an

applicator that treats large areas such as a 500-acre lake that has 20% coverage of aquatic weeds (100-acre treatment

area) or a 100-acre lake that has 100% coverage. In our opinion, a small pond owner, hatchery manager, or small

business owner should not be held to the same NOI threshold guidelines as a large commercial company that treats

thousands of acres annually. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 906.1.001.003

Author Name: Harja John

Organization: Public Lands Policy Coordination Office (PLPCO), Office of the Governor, State of Utah

Thresholds -The threshold purposed that would require a permit is too small. Much like the recent permitting exemption

granted for personal watercraft (vessels), small applicators should not be required to obtain permit coverage at this

time. The extent of applicators requiring permits with the current thresholds would be infeasible for the state to

administer at this time. Furthermore the state believes the proposed small thresholds will unduly harm the economic

viability of small applicators. The state recommends increasing the purposed thresholds for permit requirement by a

factor of 10.  
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 907.1.001.010

Author Name: Clary Patricia

Organization: Californians for Alternatives to Toxics (CATs)

CATs looked at documents created by OPP to reach the conclusion that what pesticide is used should be a major

determinator of the SIZE of pesticide applications that trigger an NOI.

 

For example, according to the Office of Pesticide Program's Aquatic Life Benchmarks, at

http://www.epa.gov/oppefed1/ecorisk_ders/aquatic_life_benchmark.htm#benchmarks malathion levels above .295

micrograms/liter in aqueous ecosystems are acutely toxic to freshwater fish and levels above .005 micrograms/liter are

acutely toxic to aquatic invertebrates.
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And according to the Reregistration Eligibility Decision (RED) for Malathion July 2006

http://www.epa.gov/oppsrrd1/REDs/malathion_red.pdf

 

"Malathion's mode of action is through acetylcholinesterase (AChE) inhibition, which disrupts nervous system function.

Inhibiting this enzyme leads to accumulation of the neurotransmitter, thus causing signals in the nervous system to

persist longer than normal. While these effects are intended for control of target insects, the toxicological effects of

malathion also occur in other nontargeted organisms exposed to malathion.

 

While malathion exhibits short soil persistence, which reduces the likelihood it will leach to groundwater, data from

various leaching studies and groundwater detections in three states (CA, MS, and VA) indicate that malathion does

have potential to leach to groundwater. In general, malathion and its degradates are soluble and do not adsorb strongly

to soils, and, therefore, are likely to be mobile. While malathion is stable under sunlight, it photodegrades slowly in

natural and distilled water (reported half lives ranging from 0.67 to 42 days). Aerobic aquatic metabolism data indicate

that malathion's halflife can vary from 1 day to two weeks. Malathion has shown to be acutely toxic to aquatic species

(including freshwater as well as estuarine marine species). On a chronic basis malathion is also highly toxic to aquatic

organisms.

 

As noted above, malathion is mobile, and can move from application sites into surface water and groundwater. Surface

water contamination can also occur from urban runoff from residential uses and wide area applications, i.e., quarantine

and public health mosquitocide uses.

 

Depending upon species tested, malathion toxicity to freshwater fish is classified as very highly toxic. Malathion is

categorized as highly toxic to freshwater invertebrates.

 

On the other hand, the Aquatic Life Benchmarks defines methoprene levels in aquatic environments that exceed 380

micrograms/liter as acutely toxic to freshwater fish and levels above 165 micrograms/liter as acutely toxic to aquatic

invertebrates.

 

According to the California Department of Pesticide Regulation in "Environmental Fate of Methoprene. (November,

2004 http://www.cdpr.ca.gov/docs/emon/pubs/methofate.pdf )

 

"Methoprene, which is sold under the trade name Altosid, is an insect growth regulator. It is considered a biochemical

pesticide because rather than controlling target pests through direct toxicity, methoprene interferes with an insect's life

cycle and prevents it from reaching maturity or reproducing. Methoprene is used in aquatic areas to control mosquitoes

and several types of flies, moths, beetles and fleas.

 

When methoprene is released into water, it is expected to adsorb to suspended solids and sediments based on its

estimated Koc value of 23,000 (Toxnet, 2003). Methoprene showed rapid degradation in both sterile and nonsterile

pond water exposed to sunlight, more than 80% of applied methoprene was degraded within 13 days (U.S. EPA, 1982).

 

Briquettes, pellets, granules, and sustainedrelease methoprene formulations release methoprene slowly into water,

resulting in low acute and chronic risk to aquatic non target organisms such as arthropods as compared to liquid

formulations (USEPA 2001 Fact Sheet). Methoprene briquettes have been reported as having relatively long half lives
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in water, where mean degradation of the briquettes was 19% by weight after 150 days of submergence, with full

degradation estimated after 1.5 years under water (Boxmeyer et al., 1997).

 

Methoprene has been shown to be toxic to insects closely related to mosquitoes in the order Diptera, as well as those in

the orders Lepidoptera and Coleoptera. Acute, short term and subchronic aquatic effect studies have been conducted

on nontarget adult and immature arthropods, including Crustacea, Insecta, and Mollusca. These studies reported 24

and 48 hours LC50 values greater than 900 ppb (Glare and O'Callaghan 1999). Other nontarget organisms in early life

stages (nymph, larvae) and nontarget organisms that are closely related to mosquitoes such as dragonfly (order

Odonata or suborder Anisoptera) are not affected by methoprene up to 1,000 ppb (Glare and O'Callaghan 1999).

Methoprene are slightly toxic to aquatic macroinvertebrates such as Daphnia, Mysid and Hyallela (Siemering 2004).

 

Methoprene is moderately toxic to cold water and freshwater fish and practically nontoxic to warm water fish. The

reported LC50 are 4.62 ppm for bluegill, 4.39 ppm for trout, and >100 ppm for channel catfish and largemouth bass.

Evidence of methoprene bioaccumulation, was observed in the edible tissues of crayfish and bluegill sunfish (Glare and

O'Callaghan 1999)."

 

CATs offers that just a simple analysis of the difference between acute toxicity to fish of malathion and methoprene

would indicate that a mere 19.5 acres of malathion application would trigger the necessity of submittal of a NOI if 640

acres is the level at which methoprene application would trigger a NOI. This is a crude analysis that omits many

variables but serves to indicate the extremes in differences of impact among different pesticides that should be taken

into consideration to determine the SIZE at which application exceeds the limits of the PGP.

 

For another commonly used mosquito pesticide, the Aquatic Life Benchmark for permethrin levels in aquatic

ecosystems are exceeded at .395 micrograms/liter for acute toxicity to freshwater fish and levels above .0106

micrograms/liter are acutely toxic to aquatic invertebrates.

 

According to Permethrin RED (April 2006 http://www.epa.gov/oppsrrd1/REDs/permethrin_red.pdf )

 

"Permethrin used in mosquito abatement programs to control adult mosquitoes in residential and recreational areas can

lead to potential exposure to various types of water bodies. The current permethrin mosquito adulticide labels maintain

a 100foot buffer zone between the treated area and any body of water. However, according to PR20051 the buffer zone

may not be warranted, because it was added to labels out of concern for aquatic toxicity that might result due to runoff

from agricultural sites, and not as a result of risks associated with the significantly lower concentration of the active

ingredient involved in ULV mosquito control applications. Further, the PR Notice contends that protecting human health

from mosquitoborne diseases with pesticides now available often involves some degree of ecological risks, and that a

buffer zone may require leaving potentially infested areas untreated. Therefore, to determine the extent of the

ecological risk, and the need for a buffer zone on permethrin mosquito adulticide labels, the Agency considered a zero,

100, and 150 foot buffer zone in its assessment.

 

Permethrin is a restricted use pesticide for crop and wide area applications (i.e., nurseries, sod farms) due to high

toxicity to aquatic organisms, except for wide area mosquito adulticide use.

 

Permethrin is a persistent pyrethroid in the environment, and was immobile in several soils tested, both sterile and

viable (Koc >5000). It is also slow to hydrolyze and biodegrade. It is relatively stable to hydrolysis at pHs ranging from 3
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to 7 when stored in the dark at 25oC. At pH 9, permethrin degraded very slowly with a halflife of 125-350 days. The

halflife reported for permethrin in an anaerobic aquatic study ranged from 113 days to 175 days, which indicates that

the degradation in soil and water is slower as the oxygen levels are reduced. The relatively low water solubility and

hydrophobic nature of permethrin leads to strong soil adsorption and a tendency to partition to sediment in aquatic

systems. The high octanol/water partition coefficient suggests that permethrin will bioconcentrate in aquatic organisms.

 

Based on laboratory and field studies that were submitted to the Agency, permethrin has very low mobility, is

moderately persistent and has a high affinity to bind to soils/sediments and organic carbon. This compound binds

readily to particulate matter and organic carbon in a lake or stream, thus possibly reducing its bioavailability in this

medium after 48 hours. However, as the particulatebound permethrin settles out of the water column and onto the

benthos, there is an increase in permethrin sediment concentrations that could result in toxic exposure to benthic and

epibenthic aquatic organisms (e.g., early life stage of many invertebrates and fish, as well as crabs and shrimp)."

 

Temephos, another pesticide registered for mosquito abatement is, according to the Aquatic Life Benchmarks, in

excess at 1,745 micrograms/liter in aquatic ecosystems for acute toxicity to freshwater fish; levels above 5

micrograms/liter are acutely toxic to aquatic invertebrates.

 

The RED for Temephos (http://www.epa.gov/oppsrrd1/REDs/temephos_red.htm) describes temephos as

 

"an organophosphate insecticide currently used primarily as a mosquito larvicide. EPA considers this to be a public

health use. As such, the Agency has considered the provisions of FIFRA, as amended by FQPA, related to public

health pesticides in its regulatory decision, including consultation with the Department of Health and Human Services

(HHS) concerning the public health risk of mosquitotransmitted diseases and the benefits of temephos use. Information

received from HHS confirms EPA's evaluation of temephos as the only organophosphate with any appreciable mosquito

larvicidal use. It is effective against a wide spectrum of mosquitos, including those that transmit Eastern equine

encephalitis, St. Louis encephalitis, dengue fever, and West Nile virus. It is more effective than available alternatives in

highly polluted water, and tidal zones. As such, it is considered to be an important management tool in mosquito

abatement programs. All remaining food tolerances were revoked in 1998.

 

The presence of microorganisms in aquatic environments and exposure to sunlight are likely to be the predominant

means of transformation/dissipation of temephos. In the absence of microorganisms or sunlight, temephos does not

dissipate significantly in water. The potential effect of sunlight on temephos is decreased by the presence of dense

vegetation which may commonly shade temephos treated waters.

 

Temephos can bind strongly to soils and sediments and is unlikely to volatilize from either under most conditions.

However, temephos could potentially volatilize slowly from shallow water. Transformation products of temephos, such

as temephos sulfoxide, temephos sulfone, temephos sulfide and sulfone phenols do not bind to soil as strongly as

temephos and are, therefore, more likely to migrate to and remain dissolved in the water.

 

Temephos, being a hydrophobic chemical and thus more likely to bind to fatty substances, has the potential to

bioconcentrate. Temephos bioaccumulated in fish exposed to temephos for 28 days. However, more than 75% of the

temephos was eliminated after 14 days of nonexposure.

 

Temephos is categorized as slightly to moderately toxic to freshwater fish on an acute basis. The Risk Quotients
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derived from the current freshwater fish acute toxicity studies exceed the levels of concern for the emulsifiable

concentrate formulation only for restricted use and endangered species, the risk quotients for the granular formulation

do not exceed the levels of concern. EPA has no data on acute toxicity of any marine fish species. Temephos is "highly

toxic" to "very highly toxic" to freshwater and marine/estuarine aquatic invertebrates. Some field data for freshwater

invertebrates show that nontarget aquatic invertebrate populations tend to reestablish their original population levels

(i.e. numbers) within three weeks after application; however, other field data show that recovery patterns (i.e. species

diversity) are altered."

 

Clearly, pesticide variability, among other factors, must be considered when limitations are set for size of applications

for the PGP. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 917.001.001

Author Name: Holley Robert

Organization: West Central Lyon County Weed Management Area

On behalf of the West Central Lyon County Weed Management Area, I have reviewed the proposed EPA general

pesticide use permit. Please consider the following comments as you prepare the final draft of the permit.

 

We are concerned that further lowering the N01 thresholds will impose an undue burden on landowners and smaller

Cooperative Weed Management Areas (CWMA's), thereby discouraging further application of herbicides to control

invasive and noxious weeds . We request that the final general permit maintain the current threshold level in order to

promote continued conservation efforts related to noxious weed control . 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 936.001.004

Author Name: Jones Milford

Organization: Huttonsville Public Service District

Re-evaluate the threshold for filing a Notice of Intent (20 acres or 20 linear miles of cumulative, annually treated area),

and set the threshold consistent with the agency's intent of capturing pesticide applications of significant scope. We

suggest a more likely threshold should be: 75 acres or 75 linear miles 
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Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 939.001.009

Author Name: Russell Russell

Organization: Pennsylvania Department of Agriculture

NOI thresholds are likely too low and should be limited to individual application sites rather than cumulative applications

made by contractors using several different pesticides, over the year possibly operating in several states under several

PGPs.  Also the inclusion of the entire application site acreage rather than the limited areas "near waters of the US" is

of concern.  
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

1.2.2.2 - NOI THRESHOLD FOR MOSQUITO AND OTHER FLYING

PEST CONTROL [REQUEST FOR COMMENT (ALL FOUR

THRESHOLDS)]

Comment ID 236.1.001.003

Author Name: E.Holub Robert

Organization: Clarendon Blackhawk Mosquito Abatement District, Clarendon Hills, Illinois (IL)

Our District respectfully requests the EPA to consider implementing a tiered threshold for mosquito control. The 640

acre threshold is satisfactory for aquatic larval control measures, however a separate threshold for adulticide application

in the range of 3200 to 6400 acres is recommended. Otherwise, .if only one combined threshold is to be maintained,

then an increase to 3200 acres minimum and 6400 acres maximum is recommended. A threshold in this range will

allow smaller Districts like ours to continue to provide complete mosquito control operations for taxpayers..  
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.
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Comment ID 246-cp.001.001

Author Name: Bowers Norman

Organization: Kansas Association of Counties

The permit threshold for applying mosquito larvicide directly into Waters of the United States is proposed to be 20

acres. The recent West Nile scare has generated citizen requests to treat standing water under bridges near homes.

The 20 acre limit seems reasonable to treat the problem areas that occassionally develop. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 264.1.001.006

Author Name: Lomberk Heather

Organization: Cumberland County (New Jersey) Mosquito Control Division

In the New Jersey mosquito control community, focusing on larviciding versus relying on adulticiding is viewed as an

appropriate IPM strategy since the pesticides used are targetspecific and the application areas are limited in size. Any

large area receiving larvicides is usually remote, open space; therefore, human exposure to pesticides is greatly

reduced. From a public health point of view, it is more prudent to eliminate the mosquito in the larval stage rather than

allowing it to emerge as an adult and possibly becoming a disease vector.

 

Smaller agencies with limited resources should be encouraged to embrace larviciding versus adulticiding, but may not

have the resources to complete and implement a comprehensive Pesticide Discharge Management Plan.

 

The US EPA should consider separating adulticiding acreage from larviciding acreage when applying the threshold.

Furthermore, the larviciding acreage thresholds should be much higher. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 265.1.001.006

Author Name: Lomberk Heather
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Organization: New Jersey Mosquito Control Association

In the New Jersey mosquito control community, focusing on larviciding versus relying on adulticiding is viewed as an

appropriate IPM strategy since the pesticides used are targetspecific and the application areas are limited in size. Any

large area receiving larvicides is usually remote, open space; therefore, human exposure to pesticides is greatly

reduced. From a public health point of view, it is more prudent to eliminate the mosquito in the larval stage rather than

allowing it to emerge as an adult and possibly becoming a disease vector.

 

Smaller agencies with limited resources should be encouraged to embrace larviciding versus adulticiding, but may not

have the resources to complete and implement a comprehensive Pesticide Discharge Management Plan.

 

The US EPA should consider separating adulticiding acreage from larviciding acreage when applying the threshold.

Furthermore, the larviciding acreage thresholds should be much higher. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 271.1.001.002

Author Name: Etherson Kellie

Organization: Gainesville Mosquito Control (GMC)

Threshold levels have been set way too low for most states and incredibly low for the State of Florida. A small program

like Gainesville will hit the threshold level after three hours of vehicle adulticiding! The current threshold level will have

every program in Florida submitting an NOI (there are over 90 programs) and that is just an unacceptable amount of

work and paperwork. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 274-cp.001.001

Author Name: Sokorai Edward

Organization: Cape May County Department of Mosquito Control, New Jersey

The Cape May County Department of Mosquito Control has jurisdiction to provide mosquito control throughout the

approximately 171,000 acres of Cape May County, New Jersey, 52% of which is wetland. We plan to obtain permit

coverage since our program focuses on larval mosquito control, which obviously involves treating wetlands and other
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water habitats. A typical week of larvicide treatments would cause our County to exceed the extremely low 640 acre

threshold. We also make ULV treatments for adult mosquito control throughout the upland portions of our county. Just

one night of truck based ULV spraying will exceed the 640 acre threshold. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 286.1.001.008

Author Name: Fiess David

Organization: Fort Wayne-Allen County Department of Health (DOH),  Indiana (IN)

o The Draft Permit states that the annual area threshold for mosquito control is 640 acres (1 square mile) of treatment

area. I feel the threshold should be increased, as there are many mosquito programs in the country, including the

DOH's, which are small, have reduced resources, and protect the public's health. These small programs are not aerially

larviciding or adulticiding large areas of land and water. I do not have an exact number of acres to increase the

threshold to, but it should be raised so small mosquito control programs are not discontinued.

 

o The DOH's mosquito control program is one of disease control and prevention. Therefore, the DOH's mosquito control

program only adulticides when a West Nile virus-positive adult mosquito sample is identified. The spraying occurs in a

½-mile radius around the trap location using truck-based ultra-low volume sprayers. That equals to about 640 acres.

Under the current proposed language, our program will reach the threshold with one night of spraying, along with any

larviciding conducted in the high-risk area.

 

o Can a linear threshold for rivers, streams, and ditches be set for mosquito control? How do you find the acreage of a

river, stream, and ditch? 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 290.1.001.008

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue 1: Is the use of annual treatment area thresholds an appropriate mechanism for establishing technology-based

effluent limitations and if so, are the thresholds provided in the draft general permit appropriate?
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Comment: A number of questions come to mind with regard to the Agency's proposal for NOI thresholds:

 

• What programmed monitoring system would be in place to ensure that the NOI thresholds values for small entities are

accurate and enforced?

• How is the treatment area actually to be determined in light of effective swath widths compared to actual deposition

swath in ULV applications?

• What justification is there for assuming that the entire swath computed for the air column above ground results in like

deposition to the area under the air column, necessitating its area to be considered in the threshold determination?

• Why is any entity, regardless of status, affiliation or resources, allowed to discharge pollutants into waters of the U.S.

for mosquito control purposes without a permit if the CWA is the law of the land?

 

Recommendation: The NOl thresholds need to be reevaluated and done away with entirely. Numerous studies by

Weston (Weston DP, Amweg EL. Mekebri A, Ogle RS, Lydy MJ. 2006. Aquatic effects of aerial spraying for mosquito

control over an urban area. Environ Sci Technol 40:5817-5822) and others have demonstrated that mosquito control

applications are not the primary source of pesticide residues in streams and benthic sediments. It would thus be logical

to regulate those entities known to be responsible for aquatic pesticide loads in addition to recognized mosquito control

applicators - both governmental and private companies.

 

AMCA feels that having thresholds for mosquito control applications, though the intent is understandable, is extremely

problematic for the following reasons:

 

1. The proposed 640-acre NOI threshold effectively includes all government and the vast majority of private mosquito

control operations, making the threshold moot.

 

2. AMCA is further concerned that establishing thresholds, regardless of size, would inadvertently promote the use of

household misting systems, which would not be regulated under the PGP as proposed and whose use the AMCA docs

not endorse.

 

3. Mosquito control operations, as noted in several published research papers studying pesticide residues in

waterways, are not the problem the PGP is attempting to fix. Private applicators such as homeowner associations, golf

courses, households ("down the drain"), etc. contribute a considerable amount of pesticide pollutants to waters of the

U.S. and are specifically mentioned in these same studies as being primary polluters in this regard.

 

The Agency should seriously consider removing the threshold entirely as the statute allows for no such exemption -

making any application to a treatment area by any private or public entity subject to CWA requirements. The AMCA fully

recognizes that this would be extremely unpopular and difficult to implement. Nonetheless, the AMCA strongly believes

that all mosquito control applications, whether by government or private entity (including private households with listed

receiving waters) should be made and documented in accordance with IPM/IMM principles. Given that a substantial

portion of pesticide pollutants entering waters of the U.S. result from homeowner and sundry other non-professional

applicators, it is not clear why they would be exempt from permit requirements whose sole purpose is to

minimize/eliminate degradation of our nations waters. Certainly, the administrative burden would be prohibitive, but if

the purpose of the NPDES process is to prevent pollution, it seems ironic that a primary pollutant source would be

ignored merely due to difficulties with administrative and enforcement logistics. 
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Response 

Please refer to PGP Comment Response NOI Threshold Essay. Also, refer to response to Comment ID 281.1.001.005 for a

discussion of how the technology-based effluent limitations are based on integrated pest management principles.

 

Comment ID 290.1.001.009

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue 2: State, county and even municipal mosquito control districts will likely far exceed the recommended thresholds.

 

Comment: In fact, the average aerial mosquito application is 1,624 acres per night, although many mosquito control

districts may treat over 10,000 acres for adult mosquitoes in a single day. Even the smallest mosquito abatement

programs encompassing a few square miles will likely exceed the proposed terrestrial adulticide thresholds in a given

year - depending on rainfall. A large district such as Collier County, FL, annually logs upwards of 2 million adulticide-

treatment acres and 4,000 acres treated with larvicides. Clearly all mosquito control districts, large and small, would

vastly exceed the proposed 640-acre permit recommendations. The conundrum faced entails increased costs on those

smaller entities least likely to be able to afford them, forcing elimination of mosquito control services versus costs of

potential harassment lawsuits. The majority of the smaller municipal entities apply adulticides only to specific housing

areas within city limits. In smaller jurisdictions, this would not likely exceed a square mile of treatment area per

treatment date. As a case in point, in California, there are only 4 vector control districts out of 60 having less than 10

square miles (6400 acres) jurisdiction and another 5 of less than 50 square miles (32,000 acres) jurisdiction.

 

Many of the smaller municipal/county programs with limited resources will likely cease operations if subject to the

increased labor costs resulting from NOI/PDMP development/upkeep, preparation of annual reports, purchase and use

of surveillance equipment - leaving constituents without protection from mosquito-borne diseases. Of even more

ominous note, this would entail the loss of significant on-site vector control capacity that could be called upon for

disaster relief operations or bioterrorism response capability. Nonetheless, an equitable application of the statute,

considering its lack of a cost/benefit component, would make these concerns irrelevant.

 

Recommendation: Eliminate any threshold for any private and government entities applying mosquitocides to

jurisdictions containing receiving waters. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 290.1.001.010

Author Name: McAllister Janet
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Organization: American Mosquito Control Association (AMCA)

Issue 3: The definition of Treatment Area is "The area of land, including any waters, to which pesticides are being

applied at a concentration that is adequate to cause the intended effect of controlling targeted pests within that area.

 

Comment: Multiple treatment areas may be located within a single "pest management area." Given swath

characteristics of mosquito adulticiding, this characterization would include virtually all mosquito adulticiding

applications over terrestrial areas where a receiving stream of indeterminate size can be located, regardless of its

actual location with respect to the application swath. This requires some clarification in order to specify the extent and

number of treatment area components to document in the Pesticiec Discharge Management Plan and report on in the

annual report.

 

If the treatment area is to be considered an entire county, are all waters within the county confines to be considered

"receiving streams" in the NOI? If these receiving waters are not actually subject to mosquito control effective swaths,

and are instead getting homeowner runoff from termiticides, barrier treatments etc., the organized mosquito control

entity could be sued based upon faulty assumptions. Defining "treatment area" (for threshold accountability) as the

entirety of the land area being treated, regardless of whether there are discrete receiving streams present, effectively

forces entities to submit an NOI that includes ground areas that are highly unlikely to produce effluent containing

discernable pesticide or its degradates that somehow reaches a navigable water of the United States.

 

Recommendation: EPA needs to clarify the jurisdictional parameters associated with a "treatment area" to prevent

unwarranted litigation to mosquito control agencies. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 319.2.001.001

Author Name: Guthrie, Sr. Douglas

Organization: Monmouth County Mosquito Extermination Commission (MCMEC)

Regarding USEPA's questions, the following answers are limited to the experience of Monmouth County Mosquito

Extermination Commission (MCMEC) within the context of mosquito control operations in New Jersey.

 

NUMBER OF ACTIVITIES COVERED

 

 How many entities expect to obtain permit coverage?

 

MCMEC has jurisdiction to provide mosquito control throughout Monmouth County, New Jersey with the exception of

federally-owned lands. We plan to obtain permit coverage as our mosquito control program focuses on larval mosquito

control which obviously involves treating wetlands and other water habitats. Just treating high saltmarsh larval mosquito
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habitat once during the mosquito season puts our agency over the 640 acre threshold. 
 

Response 

EPA acknowledges commenter’s information.

 

Comment ID 319.2.001.003

Author Name: Guthrie, Sr. Douglas

Organization: Monmouth County Mosquito Extermination Commission (MCMEC)

In Monmouth County, the largest contiguous areas we treat for mosquito control are large areas of forested freshwater

wetlands that serve as mosquito larval habitat primarily in the spring and coastal wetlands that breed mosquitoes in

response to spring tidal flooding or heavy rain events. Over the last few decades, as open space and agricultural lands

have been developed, larger treatment blocks have been broken up into smaller treatment areas. Many areas that used

to not need to be treated due to sparse population are now surrounded by residential development. Suburban

development has resulted in many stormwater management facilities and drainage ditches that are mosquito larval

habitat due to poor design, construction or lack of maintenance. A normally flowing stream is not a larval mosquito

habitat; however, one adversely impacted by development can become one. Poor stormwater management has created

flashy streams with in-stream bank erosion becoming quite common. Trees are undermined and fall into waterways and

eroded sediment fills downstream waterways, reducing channel volume, causing flooding or decreased water flow.

Suburban/urban development has also created smaller man-made habitats (containers, pools, etc.) which are difficult to

find and treat but harbor vector mosquitoes. With the proliferation of the Asian tiger mosquito over the past few years,

these difficult to treat larval container habitats may lead to more adulticiding on a neighborhood scale in the future. 
 

Response 

EPA acknowledges commenter’s information.

 

Comment ID 319.2.001.010

Author Name: Guthrie, Sr. Douglas

Organization: Monmouth County Mosquito Extermination Commission (MCMEC)

USEPA should consider counting adulticiding acreage and larviciding acreage separately when applying the NOI

threshold. In addition, larviciding acreage thresholds should be higher than 640 acres. 
 

Response 
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Please refer to PGP Comment Response NOI Threshold Essay.
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Comment ID 320-cp.001.007

Author Name: Rainey Tadhgh

Organization: Associated Executives for Mosquito Control Work in New Jersey

The US EPA should consider separating adulticiding acreage from larviciding acreage when applying the threshold.

Furthermore, the larviciding acreage thresholds should be much higher. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 359.1.001.005

Author Name: Ricci E.

Organization: Mass Audubon

In Massachusetts, there are nine separate Mosquito Control Districts, each operating relatively independently with their

own operational procedures and thresholds for treatments. The Massachusetts State Reclamation and Mosquito

Control Board has general authority over the districts, including establishment of policies and approval of district

commissioner appointments and annual operating budgets. For purposes of calculating thresholds, the cumulative

applications by all nine districts should be considered, and each district should be required to file an NOI and Pesticide

Discharge Management Plan (PDMP). The PDMPs for mosquito control should include information about the specific

measures that mosquito control operators will take to avoid applying pesticides that are highly toxic to fish or other

beneficial aquatic species in or at the edge of wetlands, streams, or roadside ditches that drain to fish bearing waters. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.  Also, refer to response to Comment ID 344.1.001.010 for a

discussion of Pesticide Discharge Management Plan requirements in the final permit.  

 

Comment ID 361.1.001.013

Author Name: Brill Jan

Organization: Bayer CropScience

Issue 2: State, county and even municipal mosquito control districts will likely far exceed the recommended thresholds.

 

Comment: In fact, the average aerial mosquito application is 1,624 acres per night, although many mosquito control
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districts may treat over 10,000 acres for adult mosquitoes in a single day. Even the smallest mosquito abatement

programs encompassing a few square miles will likely exceed the proposed terrestrial adulticide thresholds in a given

year - depending on rainfall. A large district such as Collier County, FL, annually logs upwards of 2 million adulticide-

treatment acres and 4,000 acres treated with larvicides. Clearly all mosquito control districts, large and small, would

vastly exceed the proposed 640-acre permit recommendations. If the intent of the permit is to encompass those entities

presenting the greatest potential for impairment while minimizing impacts on the smaller entities, the 640 acre threshold

will need to be substantially increased.

 

A 6,400 acre threshold for adulticiding would exclude some of the smaller municipal entities, but would probably face

legal challenge - as will any threshold. The conundrum faced entails increased costs on those smaller entities least

likely to be able to afford them, forcing elimination of mosquito control services versus costs of potential harassment

lawsuits. The majority of the smaller municipal entities apply adulticides only to specific housing areas within city limits.

In smaller jurisdictions, this would not likely exceed a square mile of treatment area per treatment date. As a case in

point, in California, there are only 4 vector control districts out of 60 having less than 10 square miles (6400 acres)

jurisdiction and another 5 of less than 50 square miles (32,000 acres) jurisdiction. Although the entire jurisdiction would

probably not be treated during any one application, it is clear that even a 6400-acre threshold would be exceeded by all

but the smallest municipal programs over a season.

 

Many of the smaller municipal/county programs with limited resources will likely cease operations if subject to the

increased resulting from NOI/PDMP development/upkeep, preparation of annual reports, purchase and use of

surveillance equipment - leaving constituents without protection from mosquito-borne diseases. Of even more ominous

note, this would entail the loss of significant on-site vector control capacity that could be called upon for disaster relief

operations or bioterrorism response capability.

 

Recommendation: Choose one of the following options:

 

-Raise the adulticiding threshold to 6400 acres and larvicide to 640 acres

-Stipulate a percentage of districts to be exempt, using budget as a criterion.

-Stipulate entities with budgets and/or sales under $50K to be exempt.

-Eliminate any threshold for private and government entities applying mosquitocides to jurisdictions containing receiving

waters.

 

Issue 3: The definition of Treatment Area is "The area of land, including any waters, to which pesticides are being

applied at a concentration that is adequate to cause the intended effect of control targeted pests within that area.

 

Comment: Multiple treatment areas may be located within a single "pest management area." Given swath

characteristics of mosquito adulticiding, this characterization would include virtually all mosquito adulticiding

applications over terrestrial areas where a receiving stream of indeterminate size can be located, regardless of its

actual location with respect to the application swath. This requires some clarification in order to specify the extent and

number of treatment area components to document in the Pesticide Discharge Management Plan and report on in the

annual report.

 

If the treatment area is to be considered an entire county, are all waters within the county confines to be considered

"receiving streams" in the NOI? If these receiving waters are not actually subject to mosquito control effective swaths,
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and are instead getting homeowner runoff from termiticides, barrier treatments etc., the organized mosquito control

entity could be sued based upon faulty assumptions. Defining "treatment area" (for threshold accountability) as the

entirety of the land area being treated, regardless of whether there are discrete receiving streams present, effectively

forces entities to submit an NOI that includes ground areas that are highly unlikely to produce effluent containing

discernable pesticide or its degradates that somehow reaches a navigable water of the United States.

 

Recommendation: EPA needs to clarify the jurisdictional parameters associated with a "treatment area" to prevent

unwarranted litigation to mosquito control agencies.

 

Issue 4: Calculations of water acreage involved in application of mosquito larvicides to catch basins needs clarification.

 

Comment: While residue may be present in the initial application, it may not be present by the time the stormwater

effluent reaches a "water of the US".

 

Recommendation: The permit should stipulate that the treatment acreage in aquatic larvicide applications is determined

by the surface area used for dosing determinations 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 378.1.001.016

Author Name: Dwinell Steven

Organization: Florida Department of Agriculture and Consumer Services

The use of a treatment area threshold for triggering the requirement for the filing of a Notice of Intent (NOI) and the

recordkeeping and reporting requirements associated with these is a sound concept. This approach is a very

reasonable way to balance the need to capture information for permit regulation and avoiding imposing unreasonable

burdens on operators whose pesticide application activities affect small areas. 

 

The success of this approach depends, however, on the level of the NOI threshold. If the threshold is set at too low a

level, those operators whose pesticide application activities affect small areas will be captured in the NOI requirements.

There will be an unreasonable burden placed on those operators and regulatory agencies. The proposed NOI

thresholds, as published in the proposed PGP, along with the proposed definitions of the term "treatment area," result in

the threshold being set much too low. This is particularly true for the activity of mosquito control. 

 

The language of the proposed pesticide general permit captures virtually every application made for mosquito control,

whether or not these applications are made to, over, or near water. The result is a much larger universe of persons and

entities that will be required to submit a Notice of Intent to use the PGP and, therefore, will be subject to the

requirements of the PGP for written pesticide discharge management plans, record keeping and annual reporting. 

 

PGP Responses to Comments Coverage Under This Permit

159410/31/2011 04:04 PM EDT



 

Treatment Area is defined as "the area of land including any waters, or the linear distance along water's edge, to which

pesticides are being applied". The definition goes on to state that "the treatment area includes the entire area, whether

over land or water, where the pesticide application is intended to provide pesticidal benefits". The threshold for

operators required to submit an NOI (Section 1.2.2) is established as 640 acres of treatment area. This means that any

application of a pesticide in the conduct of mosquito control by any person or entity that exceeds 640 acres in a year will

be required to submit an NOI, even if no application is made directly to or over waters of the United States. This will

include applications made by ground application equipment, applications made to terrestrial sites for barrier mosquito

control, and applications by installed application systems ("misting systems"). 

 

The combination of the definition of treatment area as it applies to mosquito control and the threshold value of 640

acres will result in virtually everyone who conducts mosquito control other than limited private property owners being

required to file an NOI and being subject to the record keeping and reporting requirements of the proposed pesticide

general permit. Persons or entities that apply pesticides to control mosquitoes include private property owners, towns

and municipalities not included in organized mosquito control districts, pest control operators who provide mosquito

control services to private property owners, including those who install and maintain application systems such as

mosquito misting systems, operators of hotels, resorts, and camp grounds, golf course operators, as well as public

agencies that control mosquitoes on their property (e.g. parks departments), state agencies responding to emergencies

(i.e. public health agencies treating outbreaks), and organized mosquito control districts.  The numbers of persons and

entities affected is unknown, but will be in the thousands nationwide. In Florida, over 300 persons or entities that have

the licensure to perform public health pest control would meet the threshold. This would include small municipalities or

small businesses that would operate truck mounted ULV application equipment. In addition, there are many pest control

operators who are currently providing mosquito control as a service to their customers. 

 

To illustrate why the 640 acre threshold is not reasonable when based on the proposed definition of treatment area,

consider the following:

 

For truck mounted ULV applications, such as used by small municipalities, operators of resorts or camp grounds, and

others, the swath width used for calibration of application is 300 feet. A 300 foot swath width for one mile equals 36.6

acres (300 ft x 5,280 ft/mile). Treatment of 17.4 miles will equal 640 acres. One or two treatments per year for a small

program will thus exceed the threshold.

 

For application of barrier treatments for private landowners, a pest control company that treated lots of 1/4th of an acre

per application, would take 2,560 applications to reach the threshold. If a treatment program required 4 treatments per

year, having 640 accounts would trigger the threshold. Six hundred and forty accounts is not a large number for a

successful pest control company. Installations of misting systems could easily exceed a treatment area of 1/4th of an

acre, thereby reducing the number of applications. Since the number of applications in these systems easily exceeds 4

per year, the number of installations that would trigger the threshold requirement could be very low. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.
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Comment ID 379.1.001.036

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

In terms of mosquito control spraying around the country, an Annual Threshold that will then necessitate filing an NOI,

to be followed by having to work under a NPDES permit and all that such entails, of only 640 acres of treatment area

(with our assuming that this applies to larviciding, adulticiding, or both combined), and with this total acreage figure

counting each application as a separate activity such that repeat applications to any given site become part of the total

tally, then for sure every one of >725 organized, more-or-less "independent" mosquito control programs across the

nation that function at state, county or municipal levels (e.g. Mosquito Control Districts, Mosquito Abatement Districts,

Mosquito Control Sections, etc.) will be filing NOIs (including of course the Delaware Mosquito Control Section too,

whereby we average adulticiding about 115,000 acres per year and larviciding about 22,000 acres per year), which is

probably what EPA intends for all these "larger" programs to have to do.  However, there's also another >1100

mosquito control operations of varying sizes around the country that are part of county or municipal agencies either

large or small (often housed within some type of "public works" department or agency), with some of these mosquito

control operations really quite small unto themselves, although many of them in terms of operations will probably still

exceed the proposed annual treatment threshold of 640 acres.  In then considering all that might be part-and-parcel of

having to work under or comply with general permit requirements and conditions once a NOI is filed, some of these

smaller "public works" mosquito control operations might not have the resources to comply with NPDES permit

conditions, yet they still have to somehow deliver some important mosquito control services for the public good.  As

such if you don't want to shut-down these smaller mosquito control operations, or have them working in some manner in

violation of the general NPDES permit regarding need to file an NOI, then EPA probably needs to give some thought to

somewhat (or even significantly) increasing the spray acreage NOI threshold for mosquito control work.        

 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 380.1.001.003

Author Name: Dely-Stinson Christine

Organization: Indiana Vector Control Association (IVCA)

- The Draft Permit states that the annual area threshold for mosquito control is 640 acres (1 square mile) of treatment

area. We feel the threshold should be increased, as there are many mosquito programs in the State of Indiana, which

are small, have reduced resources, and are for public health prevention. These small programs are not aerially

larviciding or adulticiding large areas of land and water. We do not have an exact number of acres to increase the

threshold to, but it should be raised so small mosquito control programs are not discontinued.
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- Can a linear threshold for rivers, streams, and ditches be set for mosquito control? How do you find the acreage of a

river, stream, and ditch? 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 397.1.001.001

Author Name: Sveum Larry

Organization: Alamosa Mosquito Control District (AMCD), Alamosa, Colorado, (CO)

Comment submitted by Larry Sveum, Board of Director President of the Alamosa (Colorado) Mosquito Control District

(AMCD), telephone 719-589-5409, email lksveum@bresnan.net. The AMCD. is a Special District that was created in

1965 and is composed of a square geographical area with 11 miles on each side (121 square miles) and with the city of

Alamosa approximately in the center. The district is financed by a voter approved property tax mill levy. The city and

surrounding residential enclaves have an area of approximately 15-20 square miles, roughly 15-20% of the entire

district, so the District is largely rural. The rural/agricultural portions of the district are composed of pastures, grazing

land, small grains, potatoes and hay, which are either dry land or are irrigated by flood and center pivot sprinklers.

 

The District operates a fully Integrated Mosquito Control Program (IMMP) using Best Management Practices. Both

larvacide and adulticide operations are triggered by mosquito larvae or adult counts (as determined by dip counts for

larvae and a network of 18-20 light traps operating 24/7 for adults) exceeding thresholds. The adulticide threshold is

higher in the rural areas than in the residential areas since the rural areas are only treated aerially with Malathion (the

only EPA approved adulticide for use over grazing and pasture land) while the residential areas are treated by ULV

ground fogging using a permethrin/water based pesticide. The larvacide activities take place district-wide where

standing water is providing larvae habitat and when the numbers of larvae exceed the threshold. The preferred

larvacide is Bacillus thuringiensis var isrealensis (Bti), which is the least environmentally damaging and most effective in

the environment of the district. The district carries out an extensive educational program designed to minimize mosquito

habitat in the residential areas and to modify human behavior to minimize mosquito bites, especially with the

pervasiveness of West Nile Virus. The educational aspects in the rural areas are similar and, in addition, education on

preventive measures to minimize livestock disease (primarily equine encephalitis). The district utilizes a GPS and Data

Logging system to ensure that no area is over treated during the course of a season and to address No Spray or No

Fog areas such as bee hives, wildlife refuges, etc. In addition, the district tests for West Nile Virus two times per week

and has treatment plans in place if a West Nile Virus positive test results.

 

One of our several concerns with the Pesticide General Permit (PGP) draft deals with the threshold acreage that

requires an NOI. In our view the threshold needs to be increased significantly. Virtually allsmall residential treatment

areas will exceed the draft value of 640 acres and in our opinion 6400 acres (as recommended by AMCA) does not

represent a realistic threshold for largely rural mosquito control districts, especially if multiple treatments are required

during the course of a season. A threshold of 64,000 to 100,000 acres is realistic in our district during a normal season

if each pesticide application is treated as additive during the course of the season. 
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Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 397.1.001.005

Author Name: Sveum Larry

Organization: Alamosa Mosquito Control District (AMCD), Alamosa, Colorado, (CO)

Other mosquito control operations in the region are operated by municipalities and counties in which the actual

operators are doing mosquito control ancillary to their regular jobs. These situations arise in small communities in which

the operators have neither the awareness, the time, nor the knowledge to comment on the permitting requirements.

Virtually all of them will exceed the 640 acres of coverage and consequently will either be shut down or be in violation of

the permitting rules unless the threshold is increased. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 398.1.001.009

Author Name: Williges Eric

Organization: Mosquito Control, Essex County Division of Environmental Services,  New Jersey (NJ)

The appropriateness of any entities not being required to submit a Notice of Intent to apply pesticides to waters of the

U.S.

 

Comment: Unless the Agency feels compelled (and possesses the resources) to regulate individual household

discharges, the proposed thresholds should be substantially increased as explained elsewhere in these comments to

effectively exclude smallscale applications. A scheme that would include all potential discharges is fundamentally

unworkable.

 

Recommendation: Increase thresholds to 6400 acres terrestrial and 640 acres aquatic for mosquito control applications. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.
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Comment ID 412.1.001.002

Author Name: Reed John

Organization: Reed's Fly-On Farming

The NOI annual threshold of 640 acres for mosquito and forest canopy insect control is ridiculously small. This

threshold would require an NOI for each of the small towns I treat for mosquitoes. These small communities do not

have mosquito control personnel on staff but will be required to either create such a department or rely on me to file the

permit. That would require me to hire the individual(s) who have been educated and trained in the IPM arena and could

thus be called "qualified." I have no doubt that my own capabilities would not be deemed acceptable in a court of law

and I cannot afford to hire people specifically for that purpose. The consequence is that small communities I service for

health reasons and concerns will not be treated and are victims of a paperwork and liability fiasco. I urge the minimum

annual acreage be increased to 10,000 acres, which would alleviate all of my urban communities from this burdensome

requirement. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 415.1.001.003

Author Name: Holub Robert

Organization: Desplaines Valley Mosquito Abatement District

It is clear that any threshold will include a larger mosquito control district such as ours. But there are many smaller

mosquito control entities that will fall under the NOI and would likely result in stopping the program rather than try and

comply with the NPDES permitting. This would increase the public's vulnerability to mosquito-borne disease as well as

the inability to enjoy or work in the outdoors. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 423.1.001.007

Author Name: Hornby Jonathan

Organization: Lee County Mosquito Control District (LCMCD)

Page 31783, D. Key Permit Provisions for Which EPA Is Soliciting Comment; Notices of Intent
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EPA is interested in feedback on whether this NOI framework strikes an appropriate balance between capturing

information on discharges from the largest pesticide application activities and avoiding the imposition of unreasonable

burdens on operators whose pesticide application activities affect smaller areas. EPA is also interested in information

on whether the size of the thresholds is appropriate, and whether they result in obtaining NOIs from an appropriately

targeted set of large dischargers.

 

LCMCD Comment The NOI threshold proposed of an annual treatment coverage of 640 acres will capture nearly all, if

not all, commercial and governmental mosquito control entities. However, many of these entities are not considered

large. This threshold is equivalent to a truck mounted ground adulticide treatment of 17.6 miles using a common

permethrin based product (31.28 % ai) at the labeled rate of 0.007 lb ai/acre. For a northern U.S. mosquito season of

three months, this would be 5.9 miles per month or 2.9 miles per month for the southern U.S. The threshold refers to

application to, adjacent to or over waters of the U.S. for which there are no maps available. The definition of Waters of

the U.S. is so broad and ambiguous that an operator must take the view that any water related to his application may be

judged as Waters of the U.S. which then would be all applications made. Thus the threshold applies by default to all

applications made for the year.

 

A more appropriate acrestreatedbased threshold would be 1500 acres. This threshold is related to the smallest

commercial packaging of adulticide which would be the minimum purchased by the more serious operators, one case of

onegallon containers. A case of onegallon containers , for the previously mentioned adulticide treatment, will threat

1551.5 acres. By this measure, an operator would know that he would have to submit an NOI if he used four gallons or

more of 31.28 % permethrin based product. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 432.1.001.005

Author Name: Trowbridge Todd

Organization: Clarke

In §1.2.2 "Table 1-Annual Treatment Area Thresholds", the Mosquito and Other Flying Insect Pests treatment

thresholds have been the subject of debate throughout the draft process. Tying requirements for increased

recordkeeping, reporting, and liability to the specific area of application is problematic. This is because applications of

chemical and biological insecticides directly to water (Iarviciding) are significantly different in their area coverage than

applications near, or over, water (wide-area adulticiding). In addition, any reasonable threshold would likely capture

both the small dischargers and the large (Fact Sheet Pg. 18). Many small municipal programs are seasonal in nature

and have a very low volume and number of discharges but cover substantial treatment areas. At the same time, many

urban programs have a higher frequency of discharge over the period of a year but cover a limited area.

 

Clarke suggests that that there is no acreage threshold that will serve the purposes of the Act for permitting the
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Mosquito and Other Flying Insect Pests use pattern. Further, given the wide variation in treatment areas, when applied

to this use pattern, there is little to be gained by US EPA in setting a threshold: Any reasonable acreage threshold that

captures larger dischargers will not substantially reduce the number of applicants .

 

Clarke wholly supports the recommendations of the American Mosquito Control Association and strongly suggests EPA

adopt the alternatives they recommend:

 

• Stipulate a percent of districts to receive exemption based on budget,

• Specify an annual budget ceiling exemption, (AMCA recommended $50,000), and

• If area based thresholds must be retained, raise the threshold for Mosquito and Other Flying Insect pest use pattern to

6400 acres for adulticiding and 640 acres for larviciding. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay. 

 

Comment ID 446.1.001.004

Author Name: Inabinet John

Organization: Environmental Resources,  South Carolina Public Service Authority (Santee Cooper)

Mosquitoes and Other Flying Insect Pests: Santee Cooper routinely conducts mosquito control operations on greater

than 60,000 acres annually, consisting of both larvicide and adulticide activities. The 640 acre threshold proposed by

EPA would represent less than one night's truck-mounted ULV adulticide activities.  
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 456.1.001.006

Author Name: Latham Mark

Organization: Manatee County Mosquito Control District (MCD),  Manatee County, Palmetto,  Florida (FL)

General Comment 2 - Acreage Thresholds: The EPA has established an action threshold of 640-acres for necessitating

a NOI with the presumed notion that some of the "smaller MCDs" can avoid the regulatory hassle of obtaining an NOI

when these smaller districts spraying minimal acreages and have (presumed) small environment impact. While

Manatee County MCD is a large operation and we will always need to submit a NOI in order to operate under a

NPDES-permit, the EPA should be aware that even the very small MCDs will often be above the proposed minimal

threshold (640 acres) by a large amount. The EPA should be aware that even a small adulticide spray mission can
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easily yield 500 acres treated. By spraying just 2 or 3 times a year, even the small operators will need to submit a NOI.

And this is the smallest-of-small. If the intent of the EPA is to have every single MCD in the US submit an NOI, then the

action threshold for an NOI can be left at 640acres. If the intent of the EPA is to only require submission of NOIs from

the medium-sized and larger MCDs, then the action threshold should be increase by at least 1 order of magnitude. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 463.1.001.002

Author Name: Mcgavic Jeanette

Organization: Hamilton County Health Department (HCHD),  Hamilton County,  Indiana (IN)

• The threshold area of 640 acres is too small. The HCHD employs only one full time mosquito control employee and

two seasonal technicians. We rely heavily upon cities, towns, and municipalities that conduct adulticiding with their own

truck mounted foggers. HCHD is concerned that these entities will be required to obtain a permit under current

thresholds and this will lead to discontinuation of their programs. This will further stress HCHD's resources and lead to

less adult mosquito control for the residents of Hamilton County. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 516.1.001.011

Author Name: Stoneman Bill

Organization: Biopesticide Industry Alliance (BPIA)

We suggest that if a threshold value is to be stipulated, the Agency should state that the label's effective swath

determination is the unit criterion for determination of the threshold. Minimal pesticide drift should not figure into area

treatment determinations. We support the following recommendation:

 

"Raise the adulticide and larvacide application threshold for both government and private entities to 6400 acres (10

square miles) per year in a treatment area. A 6400-acre threshold would thus limit ground ULV applications (the method

primarily used by small control programs) to 10 per a minimal 20-week season for a treatment area of 1 square mile."

The BPIA is concerned that state, county and even municipal mosquito control districts will likely far exceed the

proposed recommended thresholds. In fact, according to the AMCA, the average aerial mosquito application is 1,624

acres per night, although many mosquito control districts may treat over 10,000 acres for adult mosquitoes in a single

day. Even the smallest mosquito abatement programs encompassing a few square miles will likely exceed the
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proposed terrestrial adulticide thresholds in a given year - depending on rainfall. Increased costs resulting from

NOI/PDMP development /upkeep, preparation of annual reports, purchase and use of surveillance equipment and costs

associated with potential harassment lawsuits may force smaller mosquito control services to eliminate their treatment

programs leaving their constituents without protection from mosquito-bourne diseases. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 518.1.001.004

Author Name: Szyska Michael

Organization: Northwest Mosquito Abatement District (NWMAD)

PGP 1.2.2 Operators Required to Submit a Notice of Intent (NOI).

 

ISSUE: Is the use of annual treatment area thresholds an appropriate mechanism for establishing technology-based

effluent limitations and if so, are the thresholds provided in the draft general permit appropriate?

 

COMMENT: The 640 acre area threshold proposed by the EPA is likely undeterminable with any accuracy and

therefore not enforceable. There are many difficulties associated in calculating larvicide and adulticide pesticide

treatment areas for mosquito control area calculations. Examples of Northwest Mosquito Abatement District

applications are as follows:

 

LARVICIDES (non-aerial, majority of pesticide treatments- nuisance floodwater (Aedes spp) and medically important

Culex mosquitoes):

 

1. Many heavy producing larger nuisance mosquito (Aedes spp.) water sources in NWMAD are generally not open

water areas with easily definable or calculable surface areas. Most are heavily vegetated areas with fragmented

mosquito producing water areas. Indeed, portions of larvicides applied may be dry - docked since water may not even

be visible within distances projected from pump sprayed or motorized equipment at ground level. The perimeter of such

large sources would not give an accurate calculation of larvicide treatment area (likely an over estimate). And, recorded

amounts of larvicides dispensed may be overestimates of actual larvicides applied to water surface areas (e.g. dry-

docked, heavy vegetation areas). Professional judgment by pesticide applicators is necessary for proper application

rate determination. Open water cattail producing areas may only produce mosquitoes in peripheral emergent vegetation

areas not subject to natural biological controls (e.g. fish) sometimes present in the open water. In most cases, these

types of sources as well as temporal floodwater areas in early spring before emergent vegetation is present may allow

more accurate determination of surface area treated due to better defined visual determination of water areas. Historical

records of temporal floodwater surface area treatments may vary significantly due to dry down and re-flooding of these

mosquito producing water sources over time and various meteorological conditions (e.g. rainfall, temperature, UV light

exposure).
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2. Stagnant water Culex spp. water source treatment area size determination also presents many challenges. If most

man-made container water sources (e.g. barrels, rain gutters, pots, neglected swimming pools) are ignored because

they are isolated and would be unlikely to affect a US body of water, then, most Culex producing sources likely to result

in pesticide effluent to a US body of water might include detention/retention ponds, ditches & culverts, shallow heavily

vegetated low areas, stagnant creeks, catch basins, sediment basins, any other stormwater or combined stormwater

systems, stagnant water in building construction foundations that may be ejected into stormwater systems. Surface

water treatment area can be very difficult to measure with accuracy for these mosquito producing sources. Especially

confounding are stormwater, combined stormwater systems and catch basins that likely would release pesticide effluent

to US bodies of water following significant rainfall events. Additionally, amount of larvicide dispensed may significantly

vary due to the organic content of stagnant water areas treated. Many such organically polluted areas are not even

hospitable to the larvicides used or slow control due to mosquito food/larvicide competition!

 

ADULTICIDES (non-aerial):

 

Ground level adulticide area treatments are generally expressed in linear spray miles based on estimated 300 foot

swath widths. It is likely that adulticides may drift over a 300 foot swath width but this estimation has been used

primarily for ultra low volume (ULV) sprayer calibration and insecticide efficacy determinations. In fact, all ULV

adulticides allowed by the EPA for mosquito control generally must show efficacy with caged mosquitoes at 300 feet.

This fact alone indicates that adulticides WILL drift distances greater than 300 feet under proper meteorological

conditions (e.g. temperature, wind, precipitation, inversions, thermals). Such arbitrary adulticide area treatment

estimation is not an accurate determination of pesticide residue likely to impinge on a US body of water and gives no

reliable or calculable environmental threat of the amount of residue present (if it is of concern at all at EPA label rates

and frequencies). In addition to meteorological factors affecting adulticide distribution and therefore area calculation

other influences include: vegetation penetration, buildings and heavy traffic flows.

 

It is not likely that the EPA could effectively enforce its proposed 640 acre threshold for adulticides because it has no

way of accurately monitoring threshold violations for most modern adulticides. Likely the result will be the abandonment

of smaller private and governmental mosquito control programs in an effort to avoid NOI's and the accompanying

regulatory reporting and monitoring. For smaller cities and villages not under Mosquito Abatement Districts in NE Illinois

mosquito control activities are many times second thoughts and limited by available funds. It is interesting to note in

Illinois when the West Nile virus outbreak occurred in 2002 eight hundred and eighty four humans were struck with the

illness which was due to the lack of mosquito control entities in much of Illinois. It would be ironic from the Public Health

standpoint if mosquito control activity dwindles to pre West Nile virus levels and an even more virulent mosquito borne

virus is introduced to the US.

 

If it is the intent of the EPA to impose this Pesticide General Permit in an effort to reduce pesticide effluent to US bodies

of water simply because larger entities are targeted the effort is misguided. Larger established MAD's in Illinois require

significant infrastructure and funding to create and maintain mosquito control activities and are the least likely to violate

current and proposed pesticide effluent regulations. Federal, State, County and local regulatory entities like the Illinois

Department of Agriculture, Illinois Department of Public Health, Cook County Department of Public Health and the CDC

provide a plethora of regulatory guidelines and reporting for MAD's in Illinois not unlike what is proposed in the general

permit. Ironically, the smaller mosquito control entities that the EPA intends to free from burdensome permitting,

regulatory, reporting and monitoring activities are the most likely to not regularly maintain and calibrate spray

equipment, properly train, license and certify applicators and sometimes use questionable mosquito control products all
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resulting in likely greater exposure of pesticide effluents to US bodies of water. The same misguided approach applies

to exemption of some of the largest contributors of pesticide effluents to US waters currently exempted under the CWA

including agriculture (i.e. farmers) and general public pesticide users (i.e. homeowners).

 

RECOMMENDATION: The EPA's NOI threshold requirements should be eliminated entirely. All mosquito larvicides and

adulticides that subject US bodies of water to pesticide effluents should follow provisions in this permit. This should

apply to ALL governmental, public and private entities if the EPA is to consistently enforce CWA intent without

exceptions. Alternately, if such regulatory actions are considered unattainable and not likely to result in significant

improvement of US body of water quality standards then the EPA should consider eliminating this Pesticide General

Permit and enforce previous FIFRA, state and or local regulatory provisions avoiding redundancy and the possible

unnecessary loss of mosquito control entities of Public Health importance. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 573.1.001.002

Author Name: Myers John

Organization: Clean and Renewable Energy,  Tennessee Valley Authority (TVA)

2. In the June 24 webcast describing the Pesticide General Permit, the presenters commented that the annual threshold

of 640 acres requiring submittal of an NOI for Mosquitoes and Other Flying Insect Pest Control and Forest Canopy

applies to the total acres of application when any portion of the area had a discharge to water. In this instance, although

discharge to water might occur for only a few acres, the total 640 acres of treatment area would be used in the

determination to submit an NOI. TVA requests that EPA consider only those acres where there is a discharge to water

be considered in the total. This would especially apply to the above request to include a use pattern for ROW

maintenance since the majority of herbicide application on ROWs will be in upland areas. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 620.1.001.007

Author Name: Spaulding Steven

Organization: Wellmark International

The EPA is proposing annual treatment area thresholds for the submission of NOI' s. We question whether the use of

annual treatment area thresholds are an appropriate mechanism for establishing technology-based effluent limitations
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and we question whether the thresholds provided in the draft general permit are appropriate? Wellmark International

believes that the NOI thresholds need to be reevaluated and revised or done away with entirely. A number of questions

come to mind:

 

1. What monitoring system would be in place to ensure that the NOI threshold values for small entities are accurate and

enforced?

 

2. How is the treatment area actually to be determined for aerial applications in light of variable swath widths and the

potential for spray drift?

 

We suggest that if a threshold value is to be stipulated, the Agency should state that the label's effective swath

determination is the unit criterion for determination of the threshold. Minimal pesticide drift should not figure into area

treatment determinations. Wellmark International supports the following recommendation:

 

"Raise both the adulticide and larvicide application thresholds for both government and private entities to 6400 acres

(10 square miles) per year in a treatment area. A 6400-acre threshold would thus limit ground ULV applications (the

method primarily used by small control programs) to 10 per a minimal 20-week season for a treatment area of 1 square

mile."

 

Wellmark International is concerned that state, county and even municipal mosquito control districts will likely far

exceed the proposed recommended thresholds. In fact, according to the American Mosquito Control Association

(AMCA), the average aerial mosquito application is 1,624 acres per night, although many mosquito control districts may

treat over 10,000 acres for adult mosquitoes in a single day. Even the smallest mosquito abatement programs

encompassing a few square miles will likely exceed the proposed terrestrial adulticide thresholds in a given year -

depending on rainfall. Increased costs resulting from NOI/PDMP development /upkeep, preparation of annual reports,

purchase and use of surveillance equipment and costs associated with potential harassment lawsuits may force smaller

mosquito control services to eliminate their treatment programs leaving their constituents without protection from

mosquito-bourne diseases. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 626.1.001.004

Author Name: Latham Mark

Organization: Manatee County (FL) Mosquito Control District

General Comment 2 - Acreage Thresholds: The EPA has established an action threshold of 640-acres for necessitating

a NOI with the presumed notion that some of the "smaller MCDs" can avoid the regulatory hassle of obtaining an NOI

when these smaller districts spraying minimal acreages and have (presumed) small environment impact. While

Manatee County MCD is a large operation and we will always need to submit a NOI in order to operate under a
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NPDES-permit, the EPA should be aware that even the very small MCDs will often be above the proposed minimal

threshold (640 acres) by a large amount. The EPA should be aware that even a small adulticide spray mission can

easily yield 500 acres treated. By spraying just 2 or 3 times a year, even the small operators will need to submit a NOI.

And this is the smallest-of-small. If the intent of the EPA is to have every single MCD in the US submit an NOI, then the

action threshold for an NOI can be left at 640acres. If the intent of the EPA is to only require submission of NOIs from

the medium-sized and larger MCDs, then the action threshold should be increase by at least 1 order of magnitude. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 685.1.001.007

Author Name: Musa Christine

Organization: Warren County Mosquito Extermination Commission (WCMEC), New Jersey

• What are the trends in application area size for specific uses?

 

In Warren County, the largest contiguous areas we treat for mosquito control are large areas of forested freshwater

wetlands that serve as mosquito larval habitat primarily in the spring after or heavy rain events. Areas that used to not

need to be treated due to sparse human population are now being encroached upon by residential development.

Suburban development has resulted in many stormwater management facilities and drainage ditches that are manmade

mosquito larval habitat due to poor design, construction or lack of maintenance. Suburban/urban development has also

created smaller artificial habitats (containers, ornamental ponds, abandoned swimming pools, etc.) which are difficult to

find and treat but produce mosquitoes that transmit disease and are a consider nuisance in the immediate vicinity of

dwellings. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 685.1.001.012

Author Name: Musa Christine

Organization: Warren County Mosquito Extermination Commission (WCMEC), New Jersey

THRESHOLDS: The setting of thresholds is analogous to setting a speed limit on a highway not based on safety but

instead on how many people can be given a ticket if the speed limit is set at a certain level. No thresholds should exist. 
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Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 727.001.001

Author Name: Stone Charles

Organization: Southeastern Aerial Crop Service Inc.

Our clients represent the variety of agricultural operations that one would expect in a sub-tropical environment. Our

operation is not seasonal. We are contracted by our clients to make aerial applications throughout the year.

 

Contracts with several mosquito control districts result in approximately 40,000 acres treated annually. These larvicide

treatments are applied to properties which include marshlands and impoundments. While these treatments occur year

round, they are required most often during our rainy season. The mosquito control districts monitor the number and

stage of the larvae and call for application based on their maturity. Timing is critical. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 727.001.006

Author Name: Stone Charles

Organization: Southeastern Aerial Crop Service Inc.

Mosquito control in Florida is vital. Diseases carried by the mosquito are a constant threat to Floridians. Numerous

outbreaks of equine encephalitis and West Nile fever have been kept at bay by the ever diligent mosquito control

districts. Malaria is a real fear in mosquito laden environments and, adding to our list of concerns, just today we learned

dengue fever has been confirmed in Key West. Without mosquito control districts and their ability to contract treatments

at the most opportune time, Floridians face health and life threatening exposure to these diseases. The 640 acre annual

threshold is far too low. Within a few days many mosquito control districts would reach that threshold and be faced with

all of the paper-work required of the NOI resulting in delayed treatments. As previously mentioned, timing of larvicide

mosquito control applications is absolutely critical to the effectiveness of the treatment. When those monitoring the

larvae determine the stage is right for treatment, there are not more that two days to get the treatment made; and many

times only 12 to 24 hours. These treatments cannot wait on permitting requests to be processed. 
 

Response 
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Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 931.001.006

Author Name: Mahoneyer Dennis

Organization: County of Salem Mosquito Extermination Commission

In the New Jersey mosquito control community, focusing on larviciding versus relying on adulticiding is viewed as an

appropriate IPM strategy since the pesticides used are targetspecific and the application areas are limited in size. Any

large area receiving larvicides is usually remote, open space; therefore, human exposure to pesticides is greatly

reduced. From a public health point of view, it is more prudent to eliminate the mosquito in the larval stage rather than

allowing it to emerge as an adult and possibly becoming a disease vector .

 

Smaller agencies with limited resources should be encouraged to embrace larviciding versus adulticiding, but may not

have the resources to complete and implement a comprehensive Pesticide Discharge Management Plan.

 

The US EPA should consider separating adulticiding acreage from larviciding acreage when applying the threshold.

Furthermore, the larviciding acreage thresholds should be much higher . 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

1.2.2.3 - NOI THRESHOLD FOR AQUATIC WEED ALGAE CONTROL

Comment ID 292.1.001.001

Author Name: Lewis Trent

Organization: PondMedics Incorporated, North Texas Hydrologists, Incorporated

Our use of aquatic herbicides targets bodies of water such as lakes, ponds, streams and creeks. The total acreage

managed on an annual basis is approximately 5,000 acres. Factoring in re-treatments performed to the aforementioned

5,000 acres, and this total acreage area treated annually increases to 8,000 surface acres.

 

Aquatic herbicides are primarily treated by boat. Our fleet includes eight boats that are designed to effectively apply

aquatic herbicides in a range of conditions. The airboat is designed to treat larger lakes with exotic weeds that have

"topped out" and is impossible to navigate with a traditionally propelled boat. The airboat is capable of treating a 50 acre

lake of submerged weeds in less than 3 hours. These boats and spray equipment cannot be bought "over the counter."

We custom fabricate all our boats and spray equipment specifically for the special conditions we face trying to battle

these noxious aquatic weeds. Our equipment is inspected and maintained on a daily basis, before each job. Our
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properly calibrated/ redundant spray systems, reliable boats and safety protection equipment, allow us to perform our

spray jobs safely, effectively, efficiently and according to the product's FIFRA label. This ensures our business'

profitability and our client's aquatic weed control goals are met. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 312.1.001.002

Author Name: Wood Jonathan

Organization: Vermont Agency of Natural Resources

Currently the PGP indicates an action threshold of 20 acres.  In reviewing permits issued for the control of the invasive

species Eurasian watermilfoil in Vermont it is noted that when this invasive reaches a density requiring the use of a

pesticide the plant has outpaced all non-chemical control methods and has experienced an explosion of growth. The

amount of dense beds likely totals one third or one fourth of the waterbody.  Waterbodies having this level of dense

plants may be 60 acres or 1300 acres therefore; a more feasible method for setting an action threshold would be via a

percentage of the individual waterbody.

 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 323.001.004

Author Name: Mizak Lorraine

Organization: Great Blue Inc.

One of the aspects of the new regulations that I especially take issue with is the threshold number of acres that will

require the additional monitoring. The proposed 20 acres is unrealistic, even for a small pond management company.

As stated above, even with IPM practices in place. we still find it necessary to treat approximately 800 acres per year. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.
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Comment ID 338.001.002

Author Name: Adrian D.

Organization:  

Sadly, I am aware of a growing degree of illegal and otherwise non-compliant aquatic herbicide use in New York State.

Clients and trade associates relate stories of individuals driving to Pennsylvania to purchase aquatic herbicides from

unregulated vendors then simply driving back to New York and dumping the herbicides in their ponds and lakes. This

activity is directly correlated with an increase in regulations and the associated increased costs of hiring a certified

applicator such as our firm. Clearly, more regulation at this level, and the associated costs would simply drive more

small pond owners to this type of action. 

 

To this end, please consider raising the threshold for N.O.I. to 1,000 acres per year and encourage the States to require

enhanced permitting for ponds and lakes bigger than 10 acres. Thank you for taking the time to reconsider this

important threshold.  
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 345.1.001.003

Author Name: Hayes Williard

Organization: Outdoor Aquatics Pond Management Services, LLC

My pesticide applications are initiated through client contact. Prior to treatment, I normally meet onsite with the private

pond owner or head of the homeowners' association to evaluate the situation, identify problem aquatic weeds, and offer

solutions (options) to address the problem. All sites that I treat are privately owned, manmade impoundments ranging in

size from 0.1 to 80 acres. Knowing the typical topography of Upstate South Carolina, I dare say I would never have the

opportunity to take on any herbicide treatment or sterile grass carp stocking in any impoundments over 100 acres. The

typical pond size where the majority of my work takes place in this region averages approximately 3 acres. However,

the general permit states that the annual threshold for aquatic weed control of 20 acres for small businesses such as

mine is totally unreasonable. This totality of acreage could be easily met in one application. I urge EPA to reconsider

and raise this acreage to no less than 10,000 acres. I can understand in the case of large government jurisdictions

treating river systems or reservoirs in public waters would need greater scrutiny to prevent and/or monitor human health

risks, water quality or environmental risks to flora and fauna. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.
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Comment ID 378.1.001.018

Author Name: Dwinell Steven

Organization: Florida Department of Agriculture and Consumer Services

The same calculations and comments apply to the thresholds for aquatic weed control and forest canopy pest control.

The number of acres for the thresholds are set at a level that multiple applications, which are normal for these kinds of

pest control, will rapidly result in exceedance of these thresholds. A single aerial application will exceed 640 acres

almost automatically (assuming a 1500 foot swath width, an application flight path of 3.5 miles will result in a treatment

area of 640 acres). Typical application payloads are for hundreds to thousands of acres per flight to make the

applications economical. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 379.1.001.037

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

An Annual Threshold of only 20 acres of treatment area for aquatic weed or algae control will surely have the DFW

Wildlife's program for Phragmites control in our coastal wetlands (whereby we treat from 5000-11,000 marsh acres per

year involving from 150-200 marsh tracts each year), and for the DFW Fisheries' program for aquatic weed or algae

control in our State-owned millponds (whereby we average treating a total of about 200 millpond acres each year

involving on average about 9 millponds managed during any given year), then be subject to having to file NOIs, as

probably EPA would intend for what we should do, with the DFW being a relatively large user of aquatic herbicides or

algaecides.  However, our use of piscicides for managing fish community compositions during any given year might not

exceed an Annual Threshold of 20 treatment acres, which if so is fine by us, in our then possibly not having to file an

NOI for piscicide use. It should also be noted that our Fisheries Section really hasn't had to use piscicides since its last

use of rotenone in the mid-1980s, but there could still come a future time when piscicides might again have to be used.

     
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 388.1.001.004
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Author Name: Corra John

Organization: Wyoming Department of Environmental Quality (DEQ) and Wyoming Department of Agriculture (WDA)

Page 1, Section 1.1.1, Activities Covered. 

 

Reference: Subsection b. Aquatic Weed and Algae Control. Wording at mid paragraph: "and at water's edge". 

 

Comment: Delete "and at water's edge" as this wording is ambiguous and is not able to be clearly defined. This term

needs to be deleted as appropriate for each reference throughout the PGP, most notably under Section 1.2.2

Thresholds. For example: Does at "water's edge" mean that surface water needs to be present, or does it simply mean

the banks of a dry channel that otherwise can be defined as a water of the U.S. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 417.001.001

Author Name: Stevenson William

Organization: Lycott Environmental, Inc.

For ponds less than 20 acres, without flowing outlets, are NOIs required?

For ponds greater than 20 acres without flowing outlets is an NOI Required? 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 424.1.001.010

Author Name: Hensley Steven

Organization: USA Rice Federation

Similarly, the treatment thresholds for aquatic weed and algae control and aquatic nuisance animal control described in

Table 1 include areas outside the jurisdiction of the Clean Water Act. Table 1, footnote 1 requires persons to calculate

the treatment area for these applications to include: (1) waters of the U.S.; and (2) conveyances with a hydrologic

surface connection to waters of the U.S. at the time of pesticide application. However, as the Supreme Court has

recognized, a conveyance and a point source are separate and distinct: 
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Most significant of all, the CWA itself categorizes the channels and conduits that typically carry intermittent flows of

water separately from navigable waters by including them in the definition of point source. The Act defines point source

as any discernible, confined and discrete conveyance, including but not limited to any pipe, ditch, channel, tunnel,

conduit, well, discrete fissure, container, rolling stock, concentrated animal feeding operation, or vessel or other floating

craft, from which pollutants are or may be discharged. 33 U.S.C. §1362(14). It also defines discharge of a pollutant as

any addition of any pollutant to navigable waters from any point source. §1362(12)(A) (emphases added). The

definitions thus conceive of point sources and navigable waters as separate and distinct categories. The definition of

discharge would make little sense if the two categories were significantly overlapping. 

 

Rapanos v. United States, 547 U.S. 715, 735 (2006). EPA must clarify that it is not defining any conveyance as a water

of the U.S., and that the Draft Permit is limited to direct discharges of pesticides into jurisdictional waters of the U.S. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 424.1.001.014

Author Name: Hensley Steven

Organization: USA Rice Federation

If EPA were to assert jurisdiction over any aspect of agricultural drainage ditches and canals - contrary to the CWA and

existing precedent - EPA's thresholds for having to submit an NOI are too low, and could significantly and negatively

impact farmers. As a result, individual farmers could become needlessly subject to the burdensome permit

requirements mandating integrated pest management, monitoring, pesticide discharge management plans, record-

keeping, and reporting. 

 

USA Rice does not believe that EPA intended such a result. In its Economic Analysis of the Pesticide General Permit

(PGP) for Point Source Discharges from the Application of Pesticides, May 26, 2010 (hereinafter Economic Analysis),

EPA states that: "the average farm size of irrigated farms in any of the unauthorized states is less than 100 square

miles; thus the presence of a ditch bank over 20 linear miles long is unlikely."[FN 6] Economic Analysis at 19. EPA's

assumption does not apply to most states with irrigated agriculture. USA Rice supports the position taken by pesticide

manufacturers (RISE) that, to avoid imposing significant burdens on small businesses, EPA must raise its treatment

threshold for aquatic weed control to 10,000 acres or 1,000 linear miles.[FN 7] If EPA unlawfully intends to apply these

requirements to the rice industry, the treatment threshold for aquatic weed control should apply to not less than 100

linear miles and 300 related acres/farm to ensure that smaller farms are not overly burdened by this permit. [FN 8]

Further, this threshold should be calculated on a per farm basis and not on cumulative miles or acres aggregated

across several geographically distinct farms under common or related ownership. [FN 9] 

 

[FN 6] USA Rice notes that EPA's analysis is incorrect. A farm with only 10 linear miles of ditches would reach the

threshold established in the Draft Permit with only one pesticide application a year because the Draft Fact Sheet states

that each side of a ditch should be counted separately. Draft Fact Sheet, at 21. 
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[FN 7] With respect to the treatment thresholds for other use patterns, USA Rice endorses the concept that small

entities, as well as individual farmers, should not have to submit an NOI. EPA should carefully consider the comments

of all other affected parties, including representatives of municipalities, such as the American Mosquito Control

Association, and pesticide applicators, such as the National Agricultural Aviation Association, and establish treatment

thresholds to avoid this outcome, 

 

[FN 8] As noted above, USA Rice does not believe that any drainage ditches are waters of the U.S. And, in fact, many

ditches used in rice cultivation do not drain to any conveyance that is connected to a water of the United States.

However, in its Economic Analysis, EPA appears to assume that all drainage ditches are waters of the U.S. Economic

Analysis, at 16. 

 

[FN 9] The Draft Fact Sheet is ambiguous but appears to suggest that geographically distinct areas should be added

together when calculating the threshold as it would apply to a farmer. Draft Fact Sheet, at 22. If that is EPA's intent,

then the thresholds would need to be even higher to avoid imposing burdensome regulations on farmers.   
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 432.1.001.006

Author Name: Trowbridge Todd

Organization: Clarke

Referencing the Aquatic Weed Control Use Pattern, Clarke agrees with EPA that the 20 mile threshold for applications

at "water's edge" would eliminate the smallest of applicators that can least afford the cost of compliance . However,

Clarke strongly suggests sites less than 20 acres in size be exempt from threshold calculations in part 1.2.2 for Aquatic

Weed and Algae Control in water and exempted from the requirements associated with submission of an NOI. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay. 

 

Comment ID 439.1.001.005

Author Name: Ferguson Joseph

Organization: DeAngelo Brothers, Inc.

DBI has several concerns with the requirements regarding the submission of the Notice of Intent ("NOI"). First, DBI
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believes that the annual acreage threshold for aquatic plant and algae control is too restrictive. Current Florida DEP

requirements for Aquatic Plant Control permits exempt applicators for lake and pond management in waters that are 10

acres or less. Currently, where a permit has been issued by FDEP, aquatic herbicides and their rates of application are

closely monitored and reporting is annual. 

 

DBI believes that EPA's proposed annual threshold in the NPDES PGP defining the calculation of twenty (20) surface

acres of water is overly restrictive. Under this threshold, as defined in the NPDES PGP, it appears that if the aquatic

applicator makes two (2) applications to a ten (10) acre lake, then the applicator (and the property owner) would be

required to file an NOI If this interpretation is correct, then a 1.75 acre lake treated on a once-per-month basis, which is

the typical cycle for a standard service contract, equates to twenty one (21) surface acres of water to be treated and,

therefore, would require the applicator (as well as the property owner) to file an NOI 

 

DBI believes that these thresholds are too low and place an undue burden on both applicators and property owners.  
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 446.1.001.005

Author Name: Inabinet John

Organization: Environmental Resources,  South Carolina Public Service Authority (Santee Cooper)

Aquatic Weed and Algae Control: Over the past five years, Santee Cooper has treated an average of 800 acres of

noxious aquatic vegetation annually. In past years, we have conducted herbicide applications to as many as 6,000

acres per year. The 20 acre threshold proposed by EPA would represent less than one day's operations from boat

mounted spray equipment and approximately 15 minutes of aerial application.  
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 455.1.001.005

Author Name: Howell Bradford

Organization: Applied Biochemists

We agree with the rationale and  proposed threshold levels for Aquatic Weed and Algae Control similar to those

presented by RISE, as follows:  We suggest a two tier approach to NOIs.  The agency could require a NOI for all large

government jurisdictions (Federal, State or Local) that control the decision to perform pest control activities on more
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than 10,000 acres on "public" waters. Then the Agency could establish a second annual threshold for "small

government jurisdictions," "small organizations" , private landowners and those who contract with "for hire" aquatic

applicators as "operators".  That annual threshold for aquatic weed control should also be 10,000 acres. In addition to

this, we request the Agency's consideration to exempt all small bodies of water (20 surface acres or less) from being

included in the Annual Area Threshold calculation and all related permit obligations specified under the NOI. This small

water body exemption would: reduce the economic burden on small entities; significantly reduce paperwork and

reporting on water bodies of limited public significance; provide a clearer definition for the NOI treatment calculation

process and be more consistent with aquatic plant control permit regulations already in place within several states (e.g.

FL, MI and others). Proposed annual thresholds would read as following in section 2.2.2 of the PGP

 

PGP Part     Pesticide Use                                Annual Threshold

2.2.2            Aquatic Weed and Algae Control

                   In Water                                        > 10,000 acres

                   At Water's Edge                             > 1,000 linear miles 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 473.1.001.012

Author Name: Christman James

Organization: Utility Water Act Group (UWAG)

b. The 20-acre NOI threshold for aquatic weeds is unreasonably low 

 

An NOI is required for treating a mere 20 acres of water for weeds or nuisance animals. This is an unreasonably small

threshold and will burden permitting agencies with vast amounts of unnecessary paperwork. 

 

For example, an NOI would be required if a company treated even a small five-acre pond four times in a year (a total of

20 acres). Regulatory agencies will not welcome a flood of NOIs for such small applications of pesticides. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 486.1.001.004

Author Name: Laroche Francois

Organization: South Florida Water Management District (SFWMD)
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 How were the NOI thresholds selected? They seem to be quite low (20 acres). The District would like to recommend

higher thresholds in the order of 1,000's of acres. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 491.1.001.007

Author Name: Throssell Clark

Organization: Golf Course Superintendents Association of America (GCSAA)

3.   Annual Treatment Area Thresholds for the NOI Should be Raised

 

On page 20 of the PGP Fact Sheet it states, "EPA has determined that it would be inappropriate to require operators

that apply pesticides to relatively small areas to submit Notice of Intents (NOI). Therefore, EPA is exercising its

discretion and not requiring these operators to submit NOIs. EPA developed annual treatment thresholds for each use

pattern that it believes will only exclude those operators making small area applications from the NOI requirement

because their discharges will be comparatively small."

 

GCSAA believes that it is possible that a high number of golf facilities will have to file a formal NOI for pesticide

applications to waters of the U.S. under the proposed threshold limits of 20 acres of treatment area and/or 20 linear

miles of treatment area at water's edge.

 

An average 18-hole golf facility in the U.S. is 150 acres in size of which 11 acres or 7% is comprised of water bodies

which includes lakes/ponds, wetlands, streams/rivers, drainage waterways, and irrigation canals. The total acreage of

water bodies on U.S. golf courses is estimated at 161,183 acres (Lyman et al., 2007) [FN 6].

 

It is our belief that EPA does not want to require operators that apply pesticides to relatively small areas to submit an

NOI. GCSAA believes EPA is casting too wide a net with the existing thresholds based on data (Lyman et al., 2007) [FN

7] and anecdotal information from its members. Given requirements of federal law, and the logic of the PGP itself,

GCSAA believes it unlikely, and certainly unsupportable, that it is EPA's intent to place the burden of permit compliance

on such a large group of small businesses who are already struggling economically and whose business interest it is to

protect the environment.

 

Given the wide range of characteristics among golf facilities, and the fact a single golf facility may range in size from 9

to 72 plus golf holes, GCSAA modestly proposes that the thresholds be raised to 500 acres of treatment area and/or

500 miles of treatment area at water's edge per 18-hole equivalent.

 

[FN 6]: Throssell, C. S., Lyman, G. T., Johnson, M. E., Stacey, G. A., and Brown, C. D. 2009b. Golf course

environmental profile measures water use, source, cost, quality, and management and conservation strategies. Online.

Applied Turfgrass Science doi: 10.1094/ATS-2009-0129-01-RS.
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[FN 7]: Lyman, G. T., Throssell, C. S., Johnson, M. E., Stacey, G. A., and Brown, C. D. 2007. Golf course profile

describes turfgrass, landscape and environmental stewardship features. Online. Applied Turfgrass Science doi:

10.1094/ATS-2007-1107-01-RS.

 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 533.001.001

Author Name: Williams J.

Organization:  

First of all, we feel that the thresholds for lakes and ponds are ridiculously low. Even some of our smaller customers

could exceed this acreage because many of our treatments are re-treatments of the same acres for purposes of

maintenance control. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 561.001.001

Author Name: Broekstra Jason

Organization: PLM Lake and Land Management Corp. (PLM)

ACREAGE THRESHOLDS: The following are PLMâ€™s average aquatic acreage treated by state: MN: average

approximately 4,000 acres per year MI: average approximately 20,000 acres per year NC: average approximately 3,000

acres per year SC: average approximately 20,000 acres per year Most of this acreage would fall under the Operator

NOI described in section 1.2.2a of the Permit. In effect, one of our customers could be considered a large scale PGP,

while our company (who would be doing the actual application) would be considered â small scale. This method of

separation does not seem to adequately separate â large scale â from â small scale. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.
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Comment ID 570.1.001.008

Author Name: Layne Carlton

Organization: Aquatic Ecosystem Restoration Foundation (AERF)

Contrary to EPA's stated objective to only capture the largest operators responsible for discharges under the four

pesticide use patterns, the proposed aquatic threshold of 20 acres virtually leaves no one out. The AERF endorses

RISE's suggestion that 10,000 acres and 1,000 linear miles be the threshold for the Aquatic Weed and Algae Control

category of pesticide use. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 573.1.001.006

Author Name: Myers John

Organization: Clean and Renewable Energy,  Tennessee Valley Authority (TVA)

4. In response to the FR (page 31782), Section III(D), Key Permit Provisions for which EPA is Soliciting Comment, TVA

currently uses herbicides to control nuisance aquatic plants in near-shore areas in the vicinity of public facilities (e.g.,

ramps, parks, recreation areas, etc.) in several main stem reservoirs (10,300 to 160,000 acres in size) along the

Tennessee River that are primarily in the states of Alabama (AL) and Tennessee (TN). Guntersville Reservoir in

northeastern AL has the highest density and coverage of aquatic plants and currently the majority of annual herbicide

treatments are within this reservoir. In addition to Guntersville Reservoir, herbicide treatments are currently being

conducted or are planned on Nickajack, Pickwick, Chickamauga, and Kentucky reservoirs. Treatments historically have

been made in other main stem reservoirs (i.e., Wheeler, Watts Bar, Ft. Loudoun) and two tributary reservoirs (i.e.,

Melton Hill, Tellico). 

 

Cumulative treatment acres in the vicinity of public facilities are estimated to be about 600 acres annually on

Guntersville Reservoir with cumulative treatments on other reservoirs (Nickajack, Pickwick, Chickamauga, Kentucky)

estimated in the 20- to 100-acre range in each reservoir depending on yearly growth patterns.

 

Herbicide treatments in reservoirs within the boundary of TN are conducted under individual state operating permits

issued to TVA by the Tennessee Department of Environment and Conservation (TDEC). Currently, permits are not

required in other states (Alabama, Kentucky, Mississippi) that contain reservoirs along the Tennessee River that have

nuisance aquatic plant growth. 

 

About 99 percent of all treatments in TVA reservoirs are for submersed species and are applied by an airboat with

trailing hoses. Historically, the most problematic submersed species have been invasive exotics such as hydrilla

(Hydrilla verticillata), brittle naiad (Najas minor), and Eurasian watermilfoil (Myriophyllum spicatum) which became
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established in the Tennessee River system in the 1950s. Currently, hydrilla is the most problematic species with an

estimated 80 percent of all treatments applied to control this plant. Other submersed species that sometimes cause

reservoir use problems include: southern naiad (Najas guadalupensis), pondweed (Potamogeton pusillus, P. nodosus),

coon-tail (Ceratophyllum demersum), musk-grass (Chara sp.), and various species of filamentous algae including

Lyngbya wollei. Although not a major problem, occasional treatments have been made for emergent and floating-leaved

species such as giant cutgrass (Zizaniopsis miliacea), water primrose (Ludwigia hexapetala), and white water lily

(Nymphea odorata).  
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 576.001.002

Author Name: Sheltrown Joel

Organization: Michigan House of Representatives

Savin Lake Services, which currently manages 60 lakes and approximately 7,500 acres of vegetation in about 2,000

acres of Northern Michigan, is one of the aforementioned small businesses that would be adversely affected by the new

permits. Their President, Guy Savin offers the following additional comments for your consideration:

 

The proposed treatment threshold of 20 acres is extremely low. As a result, the amount of additional, comprehensive,

record keeping would be substantial. A more suitable threshold would be at or above 10,000 acres. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 618.1.001.009

Author Name: Bracht Gary

Organization: North Dakota Department of Health (NDDH)

Table 1 in the draft PGP identifies the annual treatment area thresholds.  If these thresholds are going to be exceeded

in a calendar year, the operator must submit an NOI for coverage under the PGP.  The threshold values for aquatic

weed and algae control and aquatic nuisance animal control are low; the 20 lineal miles of treatment area at water's

edge.  What scientific criteria was used to establish these threshold values and are states going to have flexibility to

change these threshold values to meet state specific needs?  Our state has a law that requires spraying for noxious

weeds.  The county weed boards are responsible for controlling the noxious weeds in their respective counties.  Spot

spraying for these weeds in a ditch that drains to waters of the US for 10 lineal miles (both sides of the drain) requires
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the weed board submit an NOI for permit coverage and subsequently reporting and to meet the requirements of the

permit.  These small weed boards now must attempt to balance what state law/regulations require vs. the PGP

permitting requirements on a very limited/tight budget.      
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 635.1.001.011

Author Name: Curtis Thomas

Organization: American Water Association, Association of California Water Agencies and Association of Metropolitan Water

Agencies

The 20 acre and 20 mile thresholds for Notices of Intent (NOI) for aquatic weed and algae and aquatic nuisance animal

control are quite small in comparison to the proposed thresholds for other applications. We request that the agency re-

evaluate these thresholds and set thresholds that are consistent with the agency's intent of capturing pesticide

applications of significant scope. We question the efficiency of using an enormous amount of agency staff time to

process a very large number of NOIs if either of these thresholds remains in the final permit. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 637.1.001.005

Author Name: Rabe Bonnie

Organization: New Mexico Department of Agriculture (NMDA)

-NMDA disagrees with the annual thresholds set for aquatic weed and algae control and proposes the amounts be

increased (150 - 200 linear miles) to more adequately meet EPA's intention of capturing only those large users, and not

requiring everyone submit a Notice of Intent (NOI). The current annual threshold of 20 linear miles will require almost

100% submission of an NOI by operators. 

 

-NMDA would also propose consideration an NOI ‘threshold' based on use of certain products of higher toxicity (to

aquatic environments) or greater residual, rather than for the total amount applied of any product. 
 

Response 
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Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 660.1.001.003

Author Name: Shellenberger John

Organization: Lake Owner’s Association, Inc.

Lakes and ponds associated with residential developments (i.e., not used for commercial purposes) less than 20 acres

in size, and where the lake/pond is serviced by a licensed individual or company (licensed by the appropriate state or

local authority) should be exempted from all permits, reporting, and other processes except for those listed below.

 

2. PGP Parts 2.2.2 and 2.2.3 are overly burdensome in how the annual treatment area is calculated per footnotes 1 and

2 of those Parts. These sections establish the annual (calendar year) treatment area thresholds for a permit-both are

set at 20 acres in the water and 20 linear miles at waters edge. However, the footnotes multiply the area or linear miles

by the number of treatments conducted per year. Hence, this implies the ‘size' of even very small bodies of water that

are treated several times a year would escalate to the point where a permit is required. This is overly burdensome

language for small (less than 20 acre) lakes/ponds in residential developments where typically monthly or bi-monthly

chemical treatments are required. For small lakes/ponds (less than 20 acres) referenced in item 1 above, this impact of

multiple treatments on the effective size of the lake/pond should be eliminated. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 667.1.001.004

Author Name: Unknown Unknown

Organization: A&B Irrigation District et al.

EPA states that the proposed Pesticide General Permit is meant to target the larger applicators of pesticide throughout

the country. The draft permit language will accomplish the opposite. Both limitations in acres and canal miles are set too

low and the double count on treatment areas means that the small treatment areas that the EPA does not want to

subject to the permit requirements will in fact be subject to its requirements. The language in the draft permit provides

that a Notice of Intent is triggered for aquatic weed and algae control where:

 

In Water 20 acres of treatment area, Calculations should include the area of the applications made to: (1) waters of the

U.S. and (2) conveyances with a hydrologic surface connection to waters of the U.S. at the time of pesticide application.

For calculating annual treatment area totals, count each pesticide application activity as a separate activity. For

example, applying pesticides twice a year to a ten acre site should be counted as twenty acres of treatment area.
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At Water's Edge: 20 linear miles of treatment area at water's edge, Calculations should include the linear extent of the

application made at water's edge adjacent to: (1) waters of the U.S. and (2) conveyances with a hydrologic surface

connection to waters of the U.S. at the time of pesticide application. For calculating annual treatment totals, count each

pesticide application activity and each side of a linear water body as a separate activity or area. For example, treating

both sides of a ten mile ditch is equal to twenty miles of water treatment area.

 

Draft Permit, at 3.

 

20 Acre Treatment Area

 

The Irrigation Entities object to the treatment area of 20 acres, or 10 acres to which pesticide is applied twice during the

irrigation season triggering a Notice of Intent. The proposed permit states "For calculating annual treatment area totals,

count each pesticide application activity as a separate activity. For example, applying pesticides twice a year to a ten

acre site should be counted as twenty acres of treatment area." Permit at 3 (emphasis added). The proposed permit

also requires that operators use the lowest amount of pesticide in their applications; this provision will require

subsequent applications, because it encourages the application rates to be lower. If the lower rate is not effective a

second or third application will be necessary costing the Irrigation Entities thousands of more dollars per year.

 

Additionally, counting subsequent applications on small treatment areas will require the smaller irrigation entities that

EPA does not intend to require permit coverage to be subject to permit requirements. For example, a 10 acre treatment

area that historically applies pesticide once during the irrigation season may have to apply pesticide twice during an

abnormal irrigation season where aquatic weeds double in size due to high temperatures or where a new weed

appears. This 10 acre treatment area now must submit a Notice of Intent and comply with the Pesticide General Permit

for at least the next 5 years, and more likely, for the foreseeable future. The reason this is so is that the smaller canal

company or irrigation district cannot know in advance if more than one treatment is necessary for a particular part of the

canal in a particular year. It will have to apply for the permit just in case it has to exceed the threshold one time. There is

no rational basis for excluding a 10 acre treatment area that applies, for example, 10 lbs of pesticide once during

irrigation season and including the same 10 acre treatment that applies 5 lbs of pesticide twice that same period.

 

The Irrigation Entities also object to the 20 "acres" of treatment area proposed in Annual Treatment Area Thresholds for

Aquatic Weed and Algae Control in water. There is no way the Irrigation Entities can determine with precision how

many "acres" of a treatment area receive pesticides. Canals are not measured in acres. They have varying widths at

varying places. It would be a huge burden, both practically and financially, to attempt to determine the number of"acres"

of canal where the herbicide is directly applied to water.

 

The Solution: The Irrigation Entities request that subsequent applications to the same treatment areas should not be

compounded, that linear miles be substituted for acres when the aquatic herbicide is applied directly to canal waters

and that laterals be excluded from excluded from the treatment area. Riverside Irrigation District, for example, does not

apply pesticides to its laterals but water users on the laterals occasionally treat the individual laterals. These laterals are

not under the ownership or control of Riverside. This is true of most irrigation districts and canal companies, to some

greater or lesser degree. It is impossible for the Irrigation Entities to know or be accountable for the amount of pesticide

applied to those laterals after the water has left its control.

 

It is also impossible to calculate the distance the pesticide travels in these canals. Once water is delivered to landowner
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headgates, the Irrigation Entities do not know how many miles it will travel.

 

The Solution: The Irrigation Entities request that laterals should be excluded in this calculation and that the language

clarify that the treatment area is the main linear canal and does not include laterals.

 

There is a multi-jurisdiction issue for Irrigation Entities that have canals in both Idaho and Oregon. Several Irrigation

Entities have to deal with applications in one or more jurisdictions. The thresholds in this rule should only apply to

applications in Idaho and lengths of canals in Idaho. Oregon applicators will be subject to Oregon's Pesticide General

Permit and should not be counted under the proposed Pesticide General Permit.

 

The Irrigation Entities suggest the following language:

 

In Water: 20 linear miles of canal treatment area. Calculations include the canal and do not include laterals or spillways;

unless the spillway has a direct surface connection to navigable waters and is open at the time of pesticide application.

In calculating distance on canals in more than one state, only the linear miles in a non-delegated state are included in

the calculation.

 

20 Linear Mile Treatment Area

 

This section of the permit is unclear as it applies to Irrigation Entities. These Irrigation Entities use chemical weed

control on canal banks to keep terrestrial weeds down. In fact, in most locales they are required to engage in noxious

weed control. In public meetings, the Irrigation Entities have been advised by EPA representatives that this permit and

that this language are not intended to cover applications to land where there is mere potential for drift or overspray to

reach the canal waters. Instead this is intended to cover only those circumstances where the application intentionally

sprays chemical into the canal water as part of the weed control program. This intentional application is very rare and

should be acknowledged as such.

 

The Irrigation Entities suggest the following alternative language for irrigation practices:

 

At Water's Edge: 20 linear miles of intentional application to the canal at water's edge. Calculations should include the

linear extent of the application made at water's edge adjacent to canals. For example, treating both sides of a ten mile

ditch is equal to ten miles of water treatment area. In calculating distance on canals in more than one state, only the

linear miles in jurisdiction covered by this permit. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 676.001.004

Author Name: Kurth Bill

Organization: Lakemasters Aquatic Weed Control, Inc.
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Please reconsider moving forward with the draft permit. At the very least, raise the 20 acre annual treatment threshold

to a reasonable level. We do not have a growing season down here, weeds grow all year. The treatment frequency in

Florida is not comparable to any other place in the US, and the cumulative counting of treatments will make the

permitting process unbearable both for those that need to apply, and those that need to administer, and enforce. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 690.1.001.003

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

The aquatic weed and algae area threshold is proposed at 20 acres. This level is unreasonably low, and we believe the

threshold should be increased to at least 200 acres in water and at least 50 miles at the water's edge. With an

abundance of ponds, lakes, and streams in North Carolina, we have many citizens applying general-use pesticides to

control aquatic-related pests. These treatment areas are very small; however, the 20-acre threshold would force the

permit process upon many currently unregulated individuals who are not commercial applicators or certified farm

applicators. The only contact these citizens have with pesticide regulations is the pesticide label. It is unreasonable to

expect these 'operators' to have a copy of the PGP on file as we have no mechanism for assuring that every single

citizen has been informed of NPDES requirements. Full compliance with the pesticide product label is the only

reasonable expectation for operators that do not meet an NOI threshold. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 693.001.015

Author Name: Caton William

Organization: FLORIDA FISH AND WILDLIFE CONSERVATION COMMISSION

Superscript 2 for the Annual Threshold for treatments At Water's Edge states: "(2) conveyances with a hydrologic

surface connection to waters of the U.S. at the time of pesticide application." Most waterbodies in Florida, including

retention ponds and ornamental ponds, ditches, and canals are interconnected and ultimately connect to waters of the

U.S. While the draft language "at the time of pesticide application" seems to indicate that EPA will consider that weirs,

dams, gates, or other structures may break surface hydrologic connections, we ask that EPA includes specific language

to clarify this intent. Florida addressed this issue in 1985. Field staff was spending the majority of their time issuing
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permits for pesticide applications in small, often artificially constructed waters, rather than focusing attention on larger,

natural lakes and rivers. Excluding these artificial waters, if the surface conveyance connecting them to U.S. waters can

be interrupted during pesticide application or use-restriction period, allows FWC to concentrate limited staff and funding

resources on larger applications and waters of the state. The following language has been applied in Florida

administrative code since 1985, exempting pesticide applications in hundreds of small waters, ditches, and canals. We

are not aware of adverse incidents that may have occurred as a result of this effort. 

 

Section 68F-20.0015(7), Florida Administrative Code (Definitions)

 

"Connection" means any depression, ditch, canal, culvert, pipe, or any other natural or man-made conveyance, whether

permanent or intermittent, which joins the surface water of one waterbody to the surface water of another waterbody in

such a manner as to allow the interchange of water between the waterbodies. Waterbodies with conveyances which are

subject to man-made controls, including but not limited to dams, weirs, water control gates, and valves which are

preventing the interchange of water between waterbodies at the time of the use of an herbicide for aquatic plant

management activities, and throughout any water use restriction periods required by the herbicide product label, shall

not be considered to be connected. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 703.001.001

Author Name: Hancock William

Organization: Marine Biochemists owned by Arch Chemicals, Inc.

The 20 acres of water treatment that is proposed is an unreasonably low annual threshold for aquatic weed or algae

control. On average, 20 acres of aquatic weeds can be treated in less than half a day by boat. This is a very small

threshold and will capture every single aquatic applicator in the United States. This was not the Agency's intent

according to page 20 of the 2010 PGP Fact Sheet. That annual threshold for individuals, municipalities, and other

organizations who contract a for hire aquatic applicator for aquatic weed control should be 10,000 acres. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 706.1.001.008

Author Name: Moore Beth

Organization: Oregon Department of Environmental Quality (OR DEQ) and  Oregon Department of Agriculture (ODA)
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We recommend the threshold for the NOI under Aquatic Weed and Algae Control be raised to 50 linear miles. Irrigation

districts with 50 linear miles of conveyances are considered small in Oregon. The current level of 20 linear miles will

take up more resources than are necessary to regulate the major users. These smaller irrigation districts will still have

to follow the FIFRA label and minimize pesticide use under the pesticide general permit. Raising the current level will

minimize the financial impacts on the smaller entities; especially economically hard hit rural communities for both

irrigation/drainage districts and vector control where there is a limited revenue source to keep these activities

operational. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 714.001.002

Author Name: Robinson S.

Organization:  

The proposed general permits annual threshold for aquatic weed control of 20 acres for small businesses such as mine

is totally unreasonable. This totality of acreage could be easily met in one application. I urge EPA to reconsider and

raise this acreage to no less than 10,000 acres. I can understand in the case of large government jurisdictions treating

river systems or reservoirs in public waters would need greater scrutiny to prevent and/or monitor human health risks,

water quality or environmental risks to flora and fauna. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 716.1.001.001

Author Name: Cunniff Lori

Organization: Orange County Environmental Protection Division, Florida

The annual 20-acre exemption threshold for aquatic weed and algae control appears relatively low given EPA's stated

intent to exclude small area operators. The typical aquatic plant program is divided into two separate categories: (1)

Emergent/floating plants and (2) Submergent plants. The routine treatment of emergent/floating plants relies on the

application of product to the plant tissue itself with a small amount of product making it directly to the water column (10-

20%). Conversely, the treatment of submersed plants relies on the direct introduction of the specific herbicide product to

the water column.
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Thus, we would like to propose the expansion of the "Exempt Criteria" to include separate criteria for emergent and

submergent plants. We would recommend the following limits for any given waterbody:

 

- Emergent Species: 100 total annual acres (no more than 25 acres per application)

- Submergent Species: 25 total annual acres 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 730.001.007

Author Name: Unknown Unknown

Organization: Aquatic Biologists,  Inc. (ABI)

Treatment Area Threshold 2.2.2 â€" â€oeEPAâ€™s focus is on the largest applications of pesticides to waters of the

US. The proposed treatment threshold for Aquatic Weed and Algae Control of 20 acres is not reasonable. Small

applications companies make numerous treatments to the same account over the calendar year for different species of

weeds and algae. An average small business aquatic applicator will exceed that treatment threshold on almost all

accounts in a calendar year. â€¢ As an aquatic applicator for the past 33 years, my professional recommendation is

that the treatment threshold in water should be 400 acres of treatment area and At Waterâ€™s Edge it should be 40

linear miles of treatment area. These levels would be more in keeping with the goals of the EPA to focus on the larger

applications and lessening the burden to permitting authorities and permittees. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 730.001.013

Author Name: Unknown Unknown

Organization: Aquatic Biologists,  Inc. (ABI)

Declaring Pest Emergencies (Page 15) â€" The only reason someone treats a pond or lake is because of this

emergency and wasting time waiting for a permit or the go ahead from the EPA is not in anyoneâ€™s best interest. If

there is excessive algae and weed growth, then the need to control those species should not have to wait for 10 days.

By waiting you are enabling problems with oxygen, recreation and risk. If something happened in the time an

application was deemed necessary to the time the NOI was given the nod, then I can see the government setting

themselves up for legal problems. 
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Response 

EPA agrees with commenter and points out that the permit does provide that the Decision-maker is authorized immediately to

respond to any declared pest emergency situation.  An NOI for such an activity is not due until 30 days after the Operator

commences discharge (provided even that these activities trigger a need for an NOI).

 

Comment ID 765.001.002

Author Name: Maier F.

Organization:  

At minimum the acreage threshold for aquatics plants should be increased and any pond under 20 acres should be

exempt. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 784.001.002

Author Name: Savin Guy

Organization: Savin Lake Services

The treatment threshold of 20 acres is extremely low, the amount of comprehensive record keeping would be

substantial. The threshold should be at or above 10,000 acres. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 800.001.004

Author Name: Dahm Kevin

Organization: Environmental Aquatic Management LLC

"EPA's focus is on the largest applications of pesticides to waters of the US. After considering the universe of entities

applying pestcides to largter areas versuse smaller areas."  Keeping this in mind, the proposed treatment threshold for

aquatic weed and algae control as it reads now is not resonable.  Small application companies, like myself, make
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numerous treatments to the same treatment area over the calander year for different species of weeds and algae.  

 

EPA also states, "Thus requiring and NOI form all discharges would be a large burden of little value for permitting

authorities adn permittees alike."  Keeping the EPA's goal of focusing on the largest applications of pesticides to waters

of the US, and limiting the burden to permitting authorities and permittees, the proposed annual threshold should be

dramtically increased.  

 

As an aquatic operator for the past 18 years, my professional opinion is that the treatment threshold in water should be

10000 acres of treatment area.  
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay. 

 

1.2.2.4 - NOI THRESHOLD FOR AQUATIC NUISANCE ANIMAL

CONTROL

Comment ID 414.1.001.012

Author Name: Cunningham Frederick

Organization: Virginia Department of Environmental Quality (DEQ)

Continuation of this Permit.

 

Comment: EPA should add to this section language similar to the vessel general permit (VGP 1.5.1 Prior to NOI

submission, owner/operators ofthese vessels are authorized to discharge under this permit. This automatic

authorization extends until owner/operators ofvessels that meet the requirements under Part 1.5.1.1 submit NOls , but

shall not extend beyond 9 months after permit issuance.) which allowed permittees more time to register after April 10,

2011. As it is, states will barely meet the April deadline to get the permit issued, much less get everyone registered. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 645.1.001.003

Author Name: Kirkpatrick R.

Organization: The New Mexico Department of Game and Fish
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The Draft Permit sets Annual Treatment Area Thresholds for pesticide applications which determine whether a Notice of

Intent and other documentation are required. In particular, the threshold for Aquatic Animal Nuisance Control in water is

set at 20 acres oftreatment area per annum. Depending upon stream width, an annual threshold could be exceeded in

small streams yet the total piscicide applied would be negligible compared to other activities covered in the permit (e.g.

640 acres oftreatment area for mosquito abatement). We recommend that the EPA increase the Notice ofIntent

threshold for native fish recovery programs to similar sizes for the other activities covered in the permit such as 20

linear miles or 640 surface acres of habitat. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 645.1.001.005

Author Name: Kirkpatrick R.

Organization: The New Mexico Department of Game and Fish

Increasing this threshold will expedite native fish conservation efforts, further the purposes of the Clean Water Act, and

be more consistent with other pesticide application thresholds in the Draft Permit. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 666.1.001.007

Author Name: Saums Glenn

Organization: Surface Water Quality Bureau,  New Mexico Environment Department

Table 1 in Section 1.2.2 (page 3) of the PGP defines when an operator is required to submit a Notice of Intent (NOI) by

establishing "Annual Treatment Thresholds" for different pesticide uses.

 

As noted in Comment #2 above[See Comment 666.1.001.003], the State of NM Department of Game and Fish has

been implementing projects to restore native fish species to certain headwater streams that involve the use of piscicides

to eradicate non-native species. This activity appears to fall under the Table 1 Pesticide Use category of "Aquatic

Nuisance Animal Control- In Water" which has an annual threshold of 20 acres of treatment. These projects, often in

upper reaches of streams, may be better (and more easily) characterized by a linear measurement of miles rather than

an areal measurement of acres. NMED suggests EPA consider adding a linear measurement to the table. 
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Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 682.1.001.003

Author Name: Emmerich John

Organization: Wyoming Game and Fish Department (WGFD)

In section 1.2.2, Table 1 provides Annual Treatment Area Thresholds. Line 2.2.3 in that table that provides for 20 acres

of treatment area "In Water" and 20 linear miles of treatment area "at water's edge" for aquatic nuisance animal control.

Many of our treatments are in streams where we treat the water in the stream and not the "edge". It is unclear if for such

a treatment we would need to calculate the surface area of the stream to get acres or if a treatment of 10 miles of

stream would bump up against the threshold since there are 20 miles of water's edge on 10 miles of stream. Please

clarify how that should be handled. In general those limits will require a PGP for WGFD every year. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 690.1.001.004

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

North Carolina has a nine-month period that is favorable for the proliferation of various aquatic-related pests. Multiple

applications may be required for adequate control in some situations. However, we are not aware of any surface water

monitoring efforts conducted in NC (including U.S. Geological Survey programs) that have demonstrated cumulative

residual buildup due to the use of pesticides pertinent to this permit process. 
 

Response 

EPA acknowledges commenter’s statement that they are not aware of any demonstrated residual buildup.  EPA is developing this

permit to provide a mechanism for Operators to obtain NPDES permit coverage for discharges from the application of pesticides.

 

Comment ID 837.1.001.010

Author Name: Tucci Todd
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Organization: Idaho Conservation League et al.

The draft PGP only requires an NOI for large rotenone applications.  2010 Draft Pesticides General Permit Fact Sheet,

at 21-22 (hereinafter Fact Sheet).  But the practice of applying rotenone is not benign and should be strictly regulated.

Rotenone kills fish by disrupting cellular respiration; it can also have long-term adverse impacts on aquatic

invertebrates. Again, the draft PGP's thresholds for this type of application are arbitrary.  
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

1.2.2.5 - NOI THRESHOLD FOR FOREST CANOPY PEST CONTROL

Comment ID 414.1.001.009

Author Name: Cunningham Frederick

Organization: Virginia Department of Environmental Quality (DEQ)

Table 1 Annual Treatment Area Thresholds

 

Comment: EPA should further clarify how the forest Canopy and Mosquitoes and Other Flying Insect Pests acreage is

calculated. There is no footnote associated with this and it is not clear if the acreage includes land not 'near' the waters'

edge. The definition of 'treatment area' does not make this any clearer. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 633.1.001.001

Author Name: Martin Tom

Organization: American Forest Foundation (AFF)

Tree Farmers and family woodland owners use aerial pesticide applications as a part of best management practices. In

particular, pesticide applications are used in vegetation management, to control exotic species and ensure the healthy

growth of desired species for timber harvesting, wildlife habitat or other landowner goals. To be certified by the

American Tree Farm System, Tree Farmers must own at least 10 acres of forestland. Only 10% of the 76,000 Tree

Farmers own more than 640 acres, the threshold for coverage by the general permit. 
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Response 

EPA acknowledges commenter's information.  

 

1.2.2.6 - PROCEDURES FOR IMPLEMENTING THRESHOLDS

Comment ID 281.1.001.010

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

In addition to this, we request the Agency's consideration to exempt all small bodies of water (20 surface acres or less)

from being included in the Annual Area Threshold calculation and all related permit obligations specified under the NOI.

This small water body exemption would:  reduce the economic burden on small entities; significantly reduce paperwork

and reporting on water bodies of limited public significance; provide a clearer definition for the NOI treatment calculation

process and be more consistent with aquatic plant control permit regulations already in place within several states (e.g.

FL, MI).  
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 290.1.001.011

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue 4: Calculations of water acreage involved in application of mosquito larvicides to catch basins needs clarification.

 

Comment: While residue may be present in the initial application, it may not be present by the time the stormwater

current reaches a "water of the US".

 

Recommendation: The permit should stipulate that the treatment acreage in aquatic larvicide applications is determined

by the surface area used for dosing determinations. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.
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Comment ID 300.1.001.010

Author Name: Moore Jerrald

Organization: Georgia Transmission Corporation (GTC)

Footnote 1 to Table 1 (page 3) calls for the "treatment area" (which must be calculated for water application) to include

"conveyances with a hydrologic surface connection to waters of the U.S. at the time of pesticide application." This

description could make it necessary for applicators to visually inspect miles of power line trying to identify "hydrologic

surface connections." It is highly impractical. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 364.1.001.006

Author Name: Schmidt J.

Organization:  

I concur with the rationale and proposed threshold levels similar to those presented by RISE, as follows:

 

We suggest a two tier approach to NOIs. The agency could require a NOI for all large government jurisdictions

(Federal, State or Local) that control the decision to perform pest control activities on more than 10,000 acres on

"public" waters. Then the Agency could establish a second annual threshold for "small government jurisdictions," "small

organizations" , private landowners and those who contract with "for hire" aquatic applicators as "operators". That

annual threshold for aquatic weed control should also be 10,000 acres. In addition to this, we request the Agency's

consideration to exempt all small bodies of water (20 surface acres or less) from being included in the Annual Area

Threshold calculation and all related permit obligations specified under the NOI. This small water body exemption

would: reduce the economic burden on small entities; significantly reduce paperwork and reporting on water bodies of

limited public significance; provide a clearer definition for the NOI treatment calculation process and be more consistent

with aquatic plant control permit regulations already in place within several states (e.g. FL, MI and others).

Proposed annual thresholds would read as following in section 2.2.2 of the

PGP

 

PGP Part     Pesticide Use        Annual Threshold

 

2.2.2           Aquatic Weed and Algae Control

                

                  In Water                                    >10,000 acres
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                  At Water's Edge                       >1,000 linear miles  
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 398.1.001.008

Author Name: Williges Eric

Organization: Mosquito Control, Essex County Division of Environmental Services,  New Jersey (NJ)

Calculations of water acreage involved in application of mosquito larvicides to catch basins needs clarification.

 

Comment: While residue may be present in the initial application, it may not be present by the time the stormwater

effluent reaches a "water of the US".

 

Recommendation: The permit should stipulate that the treatment acreage in aquatic larvicide applications is determined

by the surface area used for dosing determinations. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.
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Comment ID 417.001.003

Author Name: Stevenson William

Organization: Lycott Environmental, Inc.

For all lakes and ponds under 20 acres of treated area, we as a commercial applicator have to have an NOI for each

state in which we operate  how do we make midseason adjustments to the permits to accommodate a new infestation

of plants, algae or a new client? 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 435.1.001.018

Author Name: Neprash Randy

Organization: Minnesota Cities Stormwater Coalition (MCSC)

Please provide a method for calculating or estimating the length of the water's edge for lakes and streams. The water's

edge for a ditch is relatively straight. The water's edge for a lake or stream will probably be very irregular and

convoluted.

 

Please address threshold calculations for wetlands. At what point in time should the area of wetlands be estimated?

What authoritative source should be used to estimate the area of wetlands? What is the "water's edge" for wetlands?

How should the permittees (tens of thousands of applicators that are not trained in wetland delineation) determine the

number and location of wetlands?

 

Please explain how spot applications should be addressed in estimating treatment areas for determining whether the

Annual Treatment Area Thresholds are exceeded. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay. 

 

Comment ID 469.1.001.002

Author Name: Frank Matthew

Organization: Wisconsin Department of Natural Resources (DNR)
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The thresholds based solely on size of treatment area may not account for the potential large impact a small discharge

of a strong pesticide, such as Rotenone. The thresholds could be based on the combination of the size of the treatment

area, the toxicity of the discharged residue, and the water quality of the receiving water. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 473.1.001.015

Author Name: Christman James

Organization: Utility Water Act Group (UWAG)

e. The "area of application" should not include dry ground 

 

For the aquatic use patterns ("b" for aquatic weeds and "c" for aquatic nuisance animals), Table 1 has two footnotes

indicating that the area or linear extent of the application should include "conveyances with a hydrologic surface

connection to waters of the U.S." 

 

Ditches and gullies that are dry at the time the herbicide or pesticide is applied are not "hydrologic surface connections,"

in our view. The permit should make clear that dry areas (at the time of application) are not part of the area or extent of

application. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 473.1.001.020

Author Name: Christman James

Organization: Utility Water Act Group (UWAG)

Footnote 1 to Table 1 (page 3) calls for the "treatment area" (which must be calculated for water application) to include

"conveyances with a hydrologic surface connection to waters of the U.S. at the time of pesticide application." This

description would make it necessary for applicators to walk along miles of power line trying to identify "hydrologic

surface connections." It is highly impractical. 
 

Response 
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Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 485.1.001.010

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

A "for hire" aquatic applicator (operator) that knows he or she will exceed the annual treatment area threshold (20 acres

for aquatic weeds as proposed) in a calendar year is required to file a NOI. 

 

To make this requirement less cumbersome for the "for hire" aquatic applicator, we suggest changing the options under

III. Operator Information as follows: 

 

5.a. Use pattern (check one)

-Map of the state provided

-Map of the counties provided 

 

5.b. Receiving Waters (check one):

-Coverage requested for all waters with the state

-Coverage requested for all waters within the counties listed above 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 485.1.001.011

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

If the Agency made these changes, it would be clear that one NOI must be submitted by the aquatic applicator in a

specific state and the annual report required under Section 7.0 would be utilized to provide the detailed information for

each treatment.

On page #20 of the 2010 NPDES Pesticides General Permit Fact Sheet it states:

 

"EPA has determined that it would be inappropriate to require operators that apply pesticides to relatively small areas to

submit NOIs. Therefore, EPA is exercising its discretion and not requiring these operators to submit NOIs. EPA

developed annual treatment area thresholds for each use pattern that it believes will only exclude those operators

making small-area applications from the NOI requirement because their discharges will be comparatively small.
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The 20 acres of water treatment that is proposed is an unreasonably low annual threshold for aquatic weed or algae

control. On average, 20 acres of aquatic weeds can be treated in 15 minutes by a helicopter or in 3.5 hours by boat. So,

if a small business like ABC Aquatic Weed Control has ten employees with 20,000 man hours available to sell a year. A

threshold of 20 acres represents 3.5 * 2 employees = 7.0 man hours of work; 7.0 man hours of work/ 20,000 man hours

available * 100 = 3.5 % of the total man hours of work available to the company. That is a very small threshold for a

small business; an annual threshold of only 20 acres will capture every single aquatic applicator in the United States.

These aquatic applicators are all small businesses with less than 15 employees on average.

 

That was not the Agency's intent according to the Fact Sheet.

 

We would suggest a two tier approach to NOIs. The agency could require a NOI for all large government jurisdictions

(Federal, State or Local) that control the decision to perform pest control activities on more than 10,000 acres. We also

ask the Agency to exempt water bodies of less than 20 acres from NOI consideration in totality. Then the Agency could

establish a second annual threshold for "small government jurisdictions," "small organizations" or private landowners

that contract with "for hire" aquatic applicators. That annual threshold for aquatic weed control should also be 10,000

acres. 10,000 acres would represent 3,500 man hours / 20,000 man hours * 100 = 17.5 % of the total man hours

available to ABC Aquatic Weed Control, the company in the example above.

 

According to the FR Notice, EPA expects that there will be minimal burden on entities, including small businesses

covered under the general permit. Clearly that is not the case if the annual threshold for aquatic weed control is only 20

acres. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 506.1.001.007

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

TDA believes a PGP should not be necessary if irrigation canals or ditch banks are dry at the time of application and do

not provide a conveyance with a hydrologic surface connection to waters of the U.S. at the time of pesticide application. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 608.1.001.009
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Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

The criteria utilized by the EPA in selecting/categorizing pesticide application use patterns identified within the PGP

need to be articulated. Presentation of the process for selecting these four groupings would assist in the clarification of

the proposed objective of the PGP. For example, Section 1.2.2 calculation of acreage thresholds, including how to

count acres, is unclear. Additional clarification will help the federal agencies remain consistent with their reporting. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 619.1.001.003

Author Name: Pafko Frank

Organization: Minnesota Department of Transportation (MnDOT)

Additionally, Table 1 in Section 1.2.2 discuses calculations of annual treatment area thresholds which references

conveyances with a hydrologic surface connection to waters of the United States. This further confuses the issues

expressed above; threshold calculation methods should not include reference to conveyances. [SEE COMMENT

0619.1.002] 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 619.1.001.011

Author Name: Pafko Frank

Organization: Minnesota Department of Transportation (MnDOT)

We do not agree with Table 1 in Section 1.2.2. which discusses calculations of annual treatment area thresholds.

Specifically, reference to conveyances with a hydrologic surface connection to waters of the U.S. seems to

unnecessarily substantially broaden the scope of the regulation. Threshold calculation methods should not include

reference to conveyances.  
 

Response 
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Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 657.1.001.021

Author Name: Beckett Jordan

Organization: Klamath Siskiyou Wildlands Center/Rogue Riverkeeper

Protecting impaired 303(d) listed waterways from all applications, protecting ONRWs and HQWs from all applications is

a good start towards an ecological approach to threshold requirements. The applicators that are surpassing the

threshold limit hundreds of thousands of times per year need to be regulated based on the waterway they are applying

pesticides in. Maximum loads should be set for each pesticide, and enforced through water quality sampling. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay. See also response to Comment ID 337.1.001.007 for a discussion of

water quality sampling and Comment ID 837.1.001.016 for a response on establishing technology-based effluent limits.

 

Comment ID 659.1.001.006

Author Name: Anderson James

Organization: Lake County Forest Preserve District,  Illinois

Furthermore, LCFPD would request further clarification on the cumulative effect of annual treatment area thresholds.

Are multiple small pesticide treatments applied across several watersheds in a single county, which may cumulatively

exceed 20 linear miles of treatment at water edge or 20 acres of treatment in or near water, considered grounds for the

acquiring an NPDES PGP? 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 665.1.001.002

Author Name: Henderson Carol

Organization: New Hampshire Fish and Game Department

Page 3, 1.2.2 - It is unclear on how the determinations for exceeding the thresholds are determined. Do the thresholds

refer to the State as a whole or would it include individual waterbodies, rivers, etc. For example, if an applicator
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regularly treated in excess of 20 linear miles along a water's edge of one river in NH, would they have to file an NOI for

the individual river or apply for a permit that could include every river in the State? If the NOI includes all the rivers in

the State, what additional information would be required for the PGP? Clarification would be helpful. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 712.2.001.012

Author Name: Baus Terry

Organization: Department of Public Works,  City and County of Denver, Colorado

8. Calculation of area thresholds is confusing and should be clarified. Are the linear miles of treatment area at water's

edge (Table 1) for contiguous distances only? Or, is the threshold to be calculated as 20 cumulative miles for

contiguous plus noncontiguous stretches? 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 736.001.006

Author Name: Fefes Kristen

Organization: Associated Landscape Contractors of Colorado

Treatment thresholds There is confusion in this section as to whether treatment thresholds are cumulative across the 4

covered application types. For example, how will linear miles of water banks be treated for aquatic weeds equate to

acreage treated under one of the other three application types? We recommend that each application type should have

its own threshold of the same size. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 747.001.001

Author Name: Mcmurray B.
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Organization:  

I am a recent Graduate from Purdue University. I have been really interested in starting my own business in Aquatic

Plant Management along with another graduate. We both have Category 5 certification and we are in the process of

working out how we can get our business started. I have worked with one of the biggest companies involved in the

industry and that has given me a good idea of what is going on. As I am trying to learn about the industry I am also

trying to make some understanding on the NPDES permits. Although we do not have a business yet, I do have some

concerns about how this may effect us when we get it started. We plan on starting out with small jobs that have small

treatment areas with the goal of landing some of the larger lakes in the near future. We hope to compete with the

largest companies one day and we understand that these permits are targeting the larger scale lake treatments. We do

not expect to be able to land some of these large jobs right away but we would like business from small landowners and

lake associations. I would like to see a more clear cut explanation of the annual thresholds. Do you obtain a permit for

each lake? or one permit for the year per company in which you submit and NOI for? 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 747.001.003

Author Name: Mcmurray B.

Organization:  

I also have concern with the action thresholds. That will differ by what the customer wants with their lake. They will

dictate when they want us to apply herbicides. If one company gets the contract to do a complete lake treatment with a

lake association, will another company be able to come and do spot treatments as well through the private landowners?

(Treat around docks, etc.) This is a question that has caused some confusion for me about the annual thresholds. Are

the permits given by the amount of area a single company treats or the amount of area treated in a lake by multiple

companies? If a company does get a permit for that lake will this cut out other companies from obtaining some business

from that lake as well? 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 910.001.001

Author Name: Wilsey Kevin

Organization: Maryland State Highway Administration (SHA)
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1.2.2 Annual Treatment Area Thresholds -  How will the limits of the treatment area be defined ? Do all areas where

pesticide is applied to waters of the US count towards the Annual Treatment Area Threshold of 20 acres of treatment

area for Aquatic Weed and Algae Control  (e.g. 5 acre site + 10 acre site + 15 acre site = 30 acres of treatment area) or

is this 20 acre threshold for each individual site?   
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

1.2.3 - DISCHARGE AUTHORIZATION DATE

Comment ID 182.001.002

Author Name: Sullivan Glenn

Organization: Allied Biological Inc.

2. Timing - Many seasonal lake communities in the Northeast are active for only part of the year. Governing bodies tend

to meet in Spring and Fall, or during the summer if it is strictly a summer community. As such, decisions don't get made,

nor projects get completed from November - March. The NPDES permit is proposed to be finalized by December, 2010.

States will likely need additional time to finalize their SPDES processes. Conformance is required by April, 2011, yet

eligible lakeowners will not have sufficient time to meet new requirements prior to the April deadline. The NPDES

process needs to allow for a timely NOI filing, but a delayed or phased-in completion of requirements such as the

PDMP. 
 

Response 

EPA agrees with commenter that adequate time is needed for permittees to meet permit requirements.  EPA's proposed permit

published in June 2010 provided potential future permittees with notice of the types of requirements to expect in the final permit.

Also, EPA posted a draft final permit on April 1, 2011 on the Agency’s website to provide permittees with a “close to final” copy of

the permit that was complete except for additional state CWA section 401 requirements and additional requirements resulting from

EPA’s consultation requirements under Section 7 of the Endangered Species Act.  That advance copy of the permit was to provide

Operators with an opportunity to assess these new requirements in light of existing procedures and to determine any necessary

changes that the Operator must make to be in compliance with permit requirements.  In addition, the final permit provides certain

delays in implementation to provide Operators with additional time to set up and implement procedures to comply with certain

permit requirements.  For example, EPA delayed the due date for NOI submission for Operators to be covered under the permit;

although, permit coverage for these Operators will be effective immediately upon discharge.  Continued permit coverage is

contingent on these Operators submitting NOIs as detailed in the permit.

 

Additionally, EPA has been working closely with states to ensure that the states issue their permits on time and provide opportunity

for Operators to take necessary steps to ensure compliance with permit terms prior to the effective date of those terms.
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Comment ID 190-cp.001.003

Author Name: Batt Roger

Organization: Idaho Eastern Oregon Seed Association

The proposed Regulations state that Agriculture does not apply if pesticides are applied terrestrially. But, if a farmer has

a ditch or canal on their farm and wishes to apply pesticides, they will have to have a Permit. Most of the farms in Idaho

are irrigated by diverting water from reservoir systems. That means thousands of farming operations would have to file

a Notice of Intent. That means farmers would have to wait for EPA to determine whether they could apply a pesticide to

their field. That means if EPA decides to wait longer than 48-hours to respond, then farmers will likely lose crops and

reduce yields due to narrow windows that exist to apply pesticides to seed crops and other minor crops. Our Industry

asks to remove Farmers from having to be a part of this Regulation period. If we continue with these types of

regulations, we force farmers out of business. 
 

Response 

Please refer to PGP Comment Response Scope Essay, PGP Comment Response NOI Threshold Essay, and PGP Comment

Response Waters of the United States Essay.

 

Comment ID 194-cp.001.002

Author Name: Ruby Terry

Organization: Tri-County Noxious Weed Control

For a farmer to submit a request to EPA with a 10 day window for reply from EPA is outlandish. When has the

Government EVER been able to give an answer in 10 days or less? 
 

Response 

EPA disagrees with commenter’s concern that the 10-day response to NOIs in inappropriate.  In fact, any Operator required to

submit an NOI is authorized to discharge 10 days (or 30 days in instances where discharges are to Waters of the United States

containing NMFS Listed Resources of Concern) after that NOI is posted on the Internet unless EPA otherwise delays such

authorization.  NOIs submitted electronically will be posted immediately upon that submission.  NOIs submitted in paper form will

be posted as soon as the Agency is able to receive and review such NOI and post a complete NOI on the website.  Paper NOIs may

delay an Operator's ability to initiate a discharge; thus, EPA strongly recommends that Operators in need of timely permit coverage

use the electronic NOI system when available.  Notably, Operators will be authorized to discharge after 10 days (or 30 days) in

those instances where EPA takes no action on an NOI.
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Also, EPA delayed the due date for NOI submission for certain Decision-makers to be covered under the permit; however, permit

coverage for these Decision-makers will be effective immediately upon discharge.  Continued permit coverage is contingent upon

these Decision-makers submitting NOIs as detailed in the permit.

 

Comment ID 195.1.001.005

Author Name: Wolf C.

Organization:  

First mention of permit expiration date, but no previous explanation of how long the permit is valid. 
 

Response 

The cover page of the proposed permit included a placeholder for the expiration date which was set at five years after permit

issuance, consistent with the Clean Water Act requirement providing that NPDES permits are to be issued for no more than five

years.  [CWA 402(b)(1)(B)]  The final permit contains a similar condition, noting that the permit expires at midnight on October 31,

2016.   

 

Comment ID 206-cp.001.001

Author Name: Roth David

Organization: Roth Aerial Spraying, Inc.

The service that we provide is most often called upon on very short notice. Since our customers are using IPM

methods, they cannot predict when our services will be needed. Since they use chemical application as a last line of

defense, by the time the decision is made to apply a pesticide, a quick response is needed or a crop may be lost or

severely damaged. Obviously, if our customers cannot predict when they will need an application, we certainly cannot

make that determination prior to their request for the work. If a permit would be needed before making an application,

that would take advance planning the would effectively eliminate the IPM approach to weed, insect, and disease

control. 
 

Response 

EPA agrees with commenter that the PGP would not work if every Operator had to submit an NOI prior to every pesticide

application.  EPA clarifies that all Operators with eligible point source discharges in any of the four pesticide use patterns included

in the PGP are required to obtain NPDES permit coverage for such discharges.  However, based on comments received on the

proposed permit and consistent with 40 CFR 122.28, not all Operators are required to submit an NOI.  For example, the final PGP

requires an NOI from Operators defined as a Decision-maker [See Appendix A].  The final permit does not require an NOI to be

submitted by any For-Hire Applicator; For-Hire Applicators will be authorized to discharge without having to submit an NOI and
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applicable requirements for that For-Hire Applicator are the requirements identified in the final PGP.  Thus, the For-Hire Applicator

would not have any delay associated with obtaining authorization and should already be aware of applicable PGP requirements for

the application of pesticides as specified in the published final PGP.

 

Comment ID 220-cp.001.002

Author Name: Erickson Michael

Organization: The McGregor Company

Pesticide applications must be made in a timely manner to be effective on target pests. Applying for a permit and

waiting the allotted time for EPA to approve the application would almost always delay pesticide applications beyond

the prescribed application window. 
 

Response 

Refer to response to Comment ID 206-cp.001.001

 

Comment ID 234.1.001.017

Author Name: Rodgers, Jr. J.

Organization: Clemson University

How can "emergencies" be handled? Who declares a pest emergency? Most toxin producing algae or HABs arise in a

matter of a few days and unless the permit in place, there is no time to obtain one (i.e. options to respond are limited

leading to dead fish and potentially injured people or other animals). Are we left vulnerable if we act and subsequently

file a NOI? 
 

Response 

The PGP provides alternate procedures for "declared pest emergency situations," as defined in Appendix A of the permit.  As

described in the definition, this includes "a public declaration by a federal agency, state, or local government of a pest problem

determined to require control through application of a pesticide beginning less than ten days after identification of the need for pest

control."  In those instances, the PGP provides alternate permit terms, including submission of an NOI after beginning a discharge

in response to such an emergency, rather than "at least ten days before beginning to discharge" as required for many other types of

pesticide applications.

 

Comment ID 245.1.001.002
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Author Name: Kiester Ronald

Organization: South Board of Control (SBOC)

Applications: Due to weather changes the district has complete control of application day and time. Products should be

applied at the discretion of the district. Awaiting approval from any organization will devastate the operation to the

district. 
 

Response 

Based on comments received on the proposed permit and consistent with 122.28, EPA has provided in the final permit that certain

Operators are not required to submit an NOI prior to discharge.  Certain types of Operators, discharges, locations of discharges, and

sizes of pesticide applications trigger an NOI requirement; however, even in these instances, the permit provides for only a 10-day

review period at the time an Operator submits an NOI initially for coverage under the five year term PGP.  The one exception to

this 10-day review period is for discharges to Waters of the United States containing NMFS Listed Resources of Concern which are

required to submit NOIs at least 30 days prior to discharge based on EPA’s consultation with NMFS as required under the

Endangered Species Act.  Please see Table 1-2 of the final PGP for information on authorization dates for discharges covered under

the PGP.

 

The PGP contemplates that pesticides are applied when weather conditions are appropriate for the pesticide being applied and does

not require case-by-case approvals of the timing of such applications. 

 

See also Response to Comment ID 234.1.001.017.

 

Comment ID 254.1.001.001

Author Name: Hater Adam

Organization: Jones Fish & Lake Management

Throughout the Midwest and much of the United States, early April sees the arrival of nuisance aquatic vegetation in

farm ponds, small lakes, and retention ponds. As a result of the onset of nuisance aquatic weeds and algae, our

treatment regimen commences April 1st every year. My biggest concern regarding the proposed permit is the sudden

rush, particularly in early April, as many of the EPA's estimated 365,000 pesticide applicators request NPDES permits

at the same time. Due to the vast quantity of applicators and the sudden demand for permits, the EPA is likely to be

overwhelmed. Any failure to issue permits in a timely manner may result in a loss of business for our industry. At the

state level, our industry has not been assured of a timeline for the issuance of new permits. We need to know specific

information regarding the duration of as well as any potential cost associated with the new permit process. We require

this vital information now so that we may continue sending out our 2011 lake management contracts. 
 

Response 
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EPA acknowledges commenter’s concern that the Agency would have been overwhelmed by requests for NPDES permits once this

permit is issued, if issued in April.  While EPA disagrees with the commenter that this would have been a concern if the permit was

issued in April, the Agency believes the commenter’s concern with the time of year is no longer applicable since the vast majority

of pest control has already been completed for the year in the area where EPA’s PGP applies.  Also, it is important to note that this

is a general permit, not an individual permit, and as such, the permit is now issued and available for all eligible discharges.

Individual dischargers will either be covered automatically without delay (and no NOI submission) or automatically 10 days (or 30

days for discharges to Waters of the United States containing NMFS Listed Resources of Concern) after EPA posts a complete and

accurate NOI on the Internet.  EPA expects that only in rare instances will EPA exercise its authority to delay authorization of a

discharge beyond that 10-day period (or 30- day period in the case of discharges to Waters of the United States containing NMFS

Listed Resources of Concern), and will do so for instances such as when a discharge is identified as having the potential to cause

impacts to water quality, or jeopardize Federally-listed threatened or endangered species or designated critical habitat. 

 

EPA analyzed costs for this permit, documented in the "Economic Analysis of the Pesticide General Permit (PGP) for Point Source

Discharges from the Application of Pesticides" a copy of which is available in the docket for this permit (www.regulations.gov:

Docket ID EPA-HQ-OW-2010-0257).

 

Also, state-issued NPDES permitting decisions are outside the scope of this action; however, EPA has been working closely with

these states to ensure that general permits are available nationwide for these types of discharges with permit conditions consistent

with the requirements of the CWA and NPDES programs.

 

Comment ID 263.1.001.001

Author Name: Wolf Joel

Organization: South Florida Aquatic Management Society (SFAPMS)

In the aquatic plant industry where timeliness is of paramount importance to the successful completion of a job, a month

long delay for permitting will serve to complicate treatment processes and in turn may create the need for more

pesticide use. If there exists a delay between the submission of a permit and its subsequent approval it will create

undue burden. An overgrowth of aquatic weeds will most likely occur, resulting in drainage problems and potential

flooding throughout South Florida. Delays in permit receipt will generate the need for increased levels of herbicides to

be used once treatments are approved. This coupled with the shortened period of time, between July 19th of 2010 and

December 9th of 2010, for states to formulate their own regulations will cause issues within the proposed system. This

is not enough time to develop a comprehensive plan for adequate permitting. Issues with timeliness are only

compounded by the fast approaching April 9, 2011 date which has been set as the final deadline after which the

NPDES permit requirements will become enforceable law. 
 

Response 

Refer to responses to Comment ID 206-cp.001.001 and 182.1.001.002.
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State-issued NPDES permitting decisions are outside the scope of this action; however, EPA has been working closely with these

states to ensure that general permits are available nationwide for these types of discharges with permit conditions consistent with

the requirements of the CWA and NPDES programs.

 

Comment ID 280.1.001.003

Author Name: Schregardus Donald

Organization: DoD Clean Water Act Services Steering Committee

Timing of Notice of Intent (NOI) Submittals

 

Section Addressed: EPA Pesticide General Permit (PGP) for Point Source Discharges to Waters of the United States

from the Application of Pesticides (Draft). Pg. 5, Sect. 1.2.3

 

Comment: Per this section, "...EPA may delay NOI authorization. .. Since the due date for Notice of Intent (NOI)

submission is only 10 days prior to the application, does this mean that current spray operations must be halted? In

addition, if the NOI is submitted 30+ days in advance , will installations be allowed to spray if Agency approval is

delayed beyond the 10 day window?

 

Recommendation: Request clarification on timing of NOI submittal and authorization of spraying operations. 
 

Response 

EPA acknowledges commenters confusion with how the 10-day delay works into implementation of the final permit.  As written in

the final permit, the 10-day timeframe (or 30-day timeframe for discharges to Waters of the United States containing NMFS Listed

Resources of Concern) provides EPA and other stakeholders an opportunity to evaluate information submitted in an NOI and

determine if it is appropriate for the Agency to authorize discharges from such operations.  Permit coverage is automatic after the

10-day (or 30-day) period if EPA does not specifically delay permit authorization.  Submitting NOIs well more than 10 days (or 30

days) before permit coverage is needed is a very good way to ensure that if the Agency or others have concerns with a proposed

discharge, that the issue can be resolved and permit coverage granted before pesticide applications are necessary to control pests. 

 

Comment ID 290.1.001.013

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue: The discharge authorization dates in the permit require a lead-time of at least 20 days for the NOI holder.

 

Comment: While it can be argued that entities should apply for permits well before mosquito season as a matter of

course, weather anomalies could make this problematic. EPA review could also represent significant delays, particularly
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in the early years of permitting. Furthermore, lead times presuppose that applications can be accurately scheduled a

minimum of 20 days in advance, a practice that is expressly discouraged by Integrated Mosquito Management doctrine.

 

In many cases, it is likely that the proposed 640-acre threshold would be far exceeded in the first application -

particularly in the case of a large-scale weather event prior to normal mosquito season. Although allowances are made

for emergencies, the threat of civil lawsuits in the absence of an approved NOI places control programs on a precarious

footing in having to defend anomalous operations that are based on best professional judgment. Legal defense would

entail further use of scarce resources, regardless of legal outcome.

 

Recommendation : This doesn't fall into the emergency category, but a statement is needed regarding unusual

environmental events exempting entities from the 10-day discharge authorization date and 10-day EPA review. 
 

Response 

EPA disagrees with commenter's concern that obtaining NPDES permit coverage in advance of pesticide application may be

difficult.  First, an NOI is required to be submitted at least 10 days prior to permit coverage being necessary, not 20 days as

indicated by the commenter (only Decision-makers discharging to Waters of the United States containing NMFS Listed Resources

of Concern, of which EPA expects very few such discharges, are required to submit NOIs at least 30 days prior to commencing

discharge).  Second, in response to comments and consistent with 40 CFR 122.28,  EPA streamlined who must submit NOIs to

focus on those Decision-makers who are most appropriately required to notify the Agency of discharges from pest control activities.

 EPA received comments suggesting that For-Hire Applicators may not know 10 days before a discharge and upon reconsideration.

EPA eliminated the requirement of For-Hire Applicators to submit NOIs.  As for entities that perform a large number of pesticide

applications, EPA envisions one NOI being adequate for the entire five-year permit cycle for such Operator.  That NOI must

identify the areas where the Operator may perform pesticide applications for which permit coverage is being requested but does not

require that the Operator specify exactly where pesticides will be applied (except for those discharges to Waters of the United States

containing NMFS Listed Resources of Concern).  Thus, the Agency believes it is reasonable to request such an NOI in advance and

does not envision Operators having difficulty meeting such a requirement.  Lastly, the final permit includes a two plus month delay

in submission of NOIs for Decision-makers thereby further minimizing the likelihood that a pesticide application activity necessary

shortly after issuance of this permit may complicate the ability of the Decision-maker to submit a timely and complete NOI.  This

delay addresses the commenters concern of pest control activities required shortly after permit issuance that may make it difficult to

obtain permit coverage prior to commencement of such activities. 

 

Comment ID 300.1.001.005

Author Name: Moore Jerrald

Organization: Georgia Transmission Corporation (GTC)

Use Pattern "b" should allow rapid responses to aggressive aquatic weeds in lakes and reservoirs

 

Use pattern "b" for aquatic weed control authorizes controlling invasive or other nuisance weeds in water and at water's

edge. Although this language should be enough to cover treating aggressive aquatic weeds in lakes and reservoirs, the
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permit needs some modification to explicitly allow such treatment when speedy action is needed.

 

Sometimes a rapid response is needed to respond to fast-growing aquatic plants like Hydrilla. Furthermore, Salvinia

molesta, a floating fern native to South America, is another fast-growing weed that has choked off much of the water in

some lakes in the southern U.S. These plants can invade lakes and reservoirs and spread quickly.

 

The permit's requirements to give notice before commencement of the discharge could do real harm in case of an

unforeseen outbreak of Hydrilla, which could appear in a lake almost overnight, perhaps carried to the lake by boat. If

the owner of the lake had not foreseen the outbreak and found that it had to treat 20 acres of water, it would be required

to file an NOI ten days before exceeding the 20 acres. See Tables 1 and 2 in the draft permit.

 

We are concerned that the provision in Table 2 for a "declared pest emergency situation" would not be applicable

because it requires a "public declaration by a federal agency, state, or local government." Power plant operators need

to be able to address an unforeseeable outbreak of Hydrilla or other aquatic weed needing immediate treatment.

 

Accordingly, we request that EPA make the following changes in the draft permit: 

 

Table 2. Please see page 4 of the original document (Docket 300.1)

 

This will make it clear that in emergency situations operators would not have to submit an NOI in advance and that a

public declaration of the emergency by a government agency is not a pre-requisite. 
 

Response 

EPA disagrees with commenter's request to modify the permit to include language providing that permit coverage would be

available immediately for fast growing weeds in advance of submission of an NOI.  As written, the final PGP requires only certain

types of Operators to submit an NOI and only for certain types of activities or when certain thresholds are exceeded.  Also, the

permit provides authority to discharge immediately upon a declared pest emergency situation in advance of NOI submission

provided certain criteria are met for such a declaration.  Additionally, the permit provides a two plus month delay for NOIs for

certain types of discharges.  EPA believes that the above combination of criteria are such that any Operator seeking to be covered

under the PGP has ample opportunity to submit a timely NOI, as appropriate, to ensure discharges are authorized under the permit.

Commenters did not provide any specific scenarios for which coverage under the PGP would be hindered as a result of the

framework for obtaining permit coverage. 

 

Comment ID 302-cp.001.001

Author Name: Simpson Don

Organization: Brazos Valley Flying Service

As an applicator of restricted and non restricted use pesticides I am required to be licensed and educated in pesticide

laws and regulations. Timely application of effective pesticides only happen when pest populations have reached
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economic thresholds. The window between when a pest is at the economic threshold and the pest has economically

devastated the crop is as little as two days. This permit called, NPDESP will miss the window of control resulting in

many a grower to go bankrupt. Please reconsider implementation of this regulation. IT WILL NOT WORK AT THE

FIELD LEVEL! 
 

Response 

Refer to response to Comment ID 206-cp.001.001.

 

 

Comment ID 312.1.001.008

Author Name: Wood Jonathan

Organization: Vermont Agency of Natural Resources

Timing of NOI submittal: Section 1.2.3 of the draft permit provides: 

 

"Timing for NOI submittal is based on when an operator is aware or reasonably should be aware through consideration

of past experience, planned activities, planning, and other analyses, that it will exceed an annual treatment area

threshold during the calendar year, not on the time when the threshold is actually exceeded.

 

Comment: This standard is so unclear that it is meaningless.  It will result in wasteful litigation and time-consuming

enforcement actions.  EPA must provide a clearer standard.

 
 

Response 

EPA agrees with commenter that the draft permit NOI approach could be interpreted as confusing to potential permittees.  As a

result, EPA modified the permit to provide a clearer standard regarding when NOIs are required based on Operators type and

exceedance of an annual treatment area threshold.  Rather than relying on when a Decision-maker is aware or reasonably should be

aware that a threshold will be exceeded, the permit now requires submission of the NOI at least ten days before a threshold is

actually exceeded.  This, in effect, will delay the date when NOIs are actually submitted; however, it provides clarity to the

Decision-maker in that they should be able to assess when a threshold will be exceeded.  See also response to Comment ID

290.1.001.013.

 

Comment ID 316.1.001.001

Author Name: Hater Adam

Organization: Jones Fish Hatcheries, Inc.
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I have been licensed to spray ponds and lakes for over fifteen years and currently oversee our Lake Management

Division. We begin treatments in April when the vegetation begins to grow. This is a very hectic time of year, because

the vegetation begins to grow very quickly and must be attended to before it becomes unmanageable. I have grave

concerns regarding the NPDES permitting process, because an estimated 365,000 aquatic pesticide applicators will be

requesting permits at the same time. This is sure to overwhelm the EPA. Any delay in obtaining permits would result in

a loss of business. We make applications in Ohio, Kentucky and Indiana; none of these states have provided

information regarding how long the permitting process will take. No mention of permit cost has been made and this is

crucial factor when calculating the cost of our 2011 lake management contracts. 
 

Response 

Refer to response to Comment ID 254.1.001.001.

 

Also, regarding cost of the permit, EPA does not charge permit fees for coverage under EPA NPDES permits.  States, as NPDES

permitting authorities, do often charge a fee although such cost is outside the scope of EPA's permit.  Stakeholders should contact

the applicable state NPDES permitting authority to determine applicable permit fees for those states.

 

Comment ID 321.1.001.004

Author Name: Zickert Cory

Organization: Wisconsin Lake and Pond Resource LLC

Once we receive the NOI and perform a treatment do we need to apply for another NOI, or are we covered under one

NOI for the year. 
 

Response 

Refer to responses to Comment ID Nos. 206-cp.001.001 and 290.1.001.013.

 

 

Comment ID 333.1.001.008

Author Name: Kington Becky

Organization: Montana Weed Control Association (MWCA)

In the FAQ sheet presented by EPA, question number 18, it states, " An operator who has submitted an NOI after

determining they will exceed an annual treatment area threshold will be authorized to discharge no later than 10 days

after EPA has posted its confirmation of receipt of the NOI on the Internet." As we read this, EPA is stating treatment

must occur within 10 days of approval of the permit. This is extremely unreasonable given the short time period
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applicators have to treat for weeds and the varied weather conditions they have to deal with. 
 

Response 

EPA acknowledges commenters confusion with the draft permit language regarding timeframes for authorization to discharge under

the permit.  EPA clarifies that the NOI due date is the latest date by when an NOI is to be submitted for a discharge from the

application of pesticides to be covered under the permit.  In fact, it is only that 10 day pre-authorization period (or 30-day pre-

authorization period for discharges to Waters of the United States containing NMFS Listed Resources of Concern) when discharges

are not authorized.  For example, to apply a pesticide on June 15th, an NOI must be submitted no later than June 5th to provide ten

days for EPA and other stakeholders to review the NOI to ensure discharges are eligible for coverage.  EPA may then decide to

delay authorization to discharge to further evaluate any concerns with an NOI submission.  As a result, it is recommended that

Operators submit NOIs sooner than 10 days (or 30 days) before required to avoid a situation where a pesticide application is

critically needed but an NOI authorization has been delayed for some reason.  Once covered under the permit, that Operators

remains covered for the duration of the permit (unless coverage is otherwise terminated).  One point of clarification, the PGP does

provide that discharges are authorized immediately in response to a declared pest emergency situation, as that term is defined in

Appendix A of the final PGP.  For these emergencies, no delay in authorization exists.

 

 

Comment ID 334.1.001.005

Author Name: Wogsland Dan

Organization: North Dakota Grain Growers Association (NDGGA)

Additionally, NPDES permitting procedures must be a simplified process; successful pesticide applications are based

on the timing of the application. I-laving a permitting process that is difficult and untimely will result in unnecessary

hardship for the applicator. The permitting process should be smooth and should provide long-term permitting when

required.  
 

Response 

Refer to responses to Comment ID 206-cp.001.001 and 290.1.001.013.

 

 

Comment ID 340.1.001.003

Author Name: Weir Nichole

Organization: Cason & Associates, LLC

Our customers include private land owners, lake associations and districts, hydro-power companies, government
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agencies, paper companies, golf courses and campgrounds. Because our customers are paying us to treat their

waterbodies, they play a large role in determining when the treatment will occur. Obviously they want the most effective

treatment possible. Early in the season, we make sure all of our customers have either a WDNR permit or fish farm

registration in place. Then, when the customer notices an algae bloom or that the targeted species has started actively

growing, they call us to come out as soon as possible to treat the area. It is then our job to make sure we follow all

permit conditions, rules and regulations when we treat the waterbody. Permit conditions include the specific plants that

can be targeted, what pesticides can be used and in what quantities, what specific areas of the waterbody can be

treated, when the treatment must occur and specific temperature restrictions. The draft PGP will not allow for

treatments to occur quickly when it is the ideal time to treat. We define the ideal time as when plants are actively

growing, but not fully grown, and with exotic species control, before natives have begun to grow. Treating at the ideal

time results in less pesticide needing to be used, more effective results and less, if any, harm to native species.  
 

Response 

Refer to response to Comment ID 206-cp.001.001.

 

Comment ID 351.1.001.002

Author Name: Hughes Tom

Organization: Jones Fish Hatcheries & Lake Management

A considerable cause for concern lies in the lead time associated in obtaining any required permits. With current

regulations in place, I am able to begin applications immediately with a verbal confirmation from the customer. This

allows for ideal and practical business methods. I am able to demonstrate to the customer that his or her pond and

therefore business is important to me and that I am capable of completing the treatments in a satisfactory manner. Our

prompt responses to their concerns are a strong point in our favor. I worry that excessive delays in obtaining permits

may be detrimental to my business. Should I propose treatment on a pond that is twenty-five percent covered in algae

and wait several weeks before obtaining the permits necessary to begin any chemical applications, the noxious weeds

and algae may be so excessive that I cannot complete the contract for the current lake management season. With a

pond so beset with aquatic vegetation, there is considerable risk for aquatic life associated with the initiation of pesticide

applications. Because of the considerable risk, we would be unable to fulfill the contract. Any contract refusal reflects

poorly on our company as a whole. At best, the customer is dissatisfied with our service and subject a weed choked

pond for the remainder of the season. At worst, this provides an opportunity for a noncompliant NPDES pesticide

applicator to obtain this contract unfairly. If there is to be a delay in the obtainment of any required permits, we need to

be notified immediately. A time frame is absolutely necessary for the integrity of our customer service. 
 

Response 

Refer to response to Comment ID 206.1.001.001.
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Comment ID 365.1.001.015

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

It is unlikely that applicators will be tallying their treatment areas throughout the year so that they can meet the

requirement of submitting an NOI 10 days prior to exceeding a threshold, particularly when they perform multiple types

of treatments. An annual assessment that determined if they fell into the requirement and then notification to the

permitting agency in the annual report and follow up for the following year's NOI would be better suited to their business

process. Additionally, because some applicators may fall into various use categories, EPA should address how that is

to be handled. 
 

Response 

EPA acknowledges commenter's concern about tallying treatment areas throughout the year and has revised the permit so that For-

Hire Applicators are no longer required to submit NOIs.  Rather, the entity responsible for making the decision to control pests,

known in the final permit as the "Decision-maker" [See Appendix A] is the entity responsible for determining if their activities will

exceed a threshold and if so, they are responsible for submitting the NOI.  Consistent with 40 CFR 122.28, the Agency believes

Decision-makers are in a much better position to make such a determination and not hinder the ability of For-Hire Applicators to

perform their job. Please refer to PGP Comment Response Structure Essay.

 

 

Comment ID 377.1.001.007

Author Name: Stine James

Organization: National Rural Electric Cooperative Association (NRECA)

Use Pattern "b" should allow rapid responses to aggressive aquatic weeds in lakes and reservoirs

 

Use pattern "b" for aquatic weed control authorizes controlling invasive or other nuisance weeds in water and at water's

edge. Although this language should be enough to cover treating aggressive aquatic weeds in lakes and reservoirs, the

permit needs some modification to explicitly allow such treatment when speedy action is needed.

 

Sometimes a rapid response is needed to respond to fast-growing aquatic plants like Hydrilla. Furthermore, Salvinia

molesta, a floating fern native to South America, is another fast-growing weed that has choked off much of the water in

some lakes in the southern U.S. These plants can invade lakes and reservoirs and spread quickly.

 

The permit's requirements to give notice before commencement of the discharge could do real harm in case of an

unforeseen outbreak of Hydrilla, which could appear in a lake almost overnight, perhaps carried to the lake by boat. If

the owner of the lake had not foreseen the outbreak and found that it had to treat 20 acres of water, it would be required

to file an NOI ten days before exceeding the 20 acres. See Tables 1 and 2 in the draft permit.
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We are concerned that the provision in Table 2 for a "declared pest emergency situation" would not be applicable

because it requires a "public declaration by a federal agency, state, or local government." Power plant operators need

to be able to address an unforeseeable outbreak of Hydrilla or other aquatic weed needing immediate treatment.

 

Accordingly, we request that EPA make the following changes in the draft permit: In Table 2 on page 4 of the draft

permit, add a fifth category as follows:

 

Table noting changes to Table 2 in the permit. [Please see page 5 of the original letter (Docket ID 377.1.001).]

 

This will make it clear that in emergency situations operators would not have to submit an NOI in advance and that a

public declaration of the emergency by a government agency is not a pre-requisite. 
 

Response 

Refer to response to Comment ID 300.1.001.005.

 

Comment ID 379.1.001.040

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

We trust that whatever general NPDES permits that'll be crafted and issued by our DWR will have 5-year longevities,

which seems to be the maximum that will be allowed under EPA's general NPDES permit. Our then having to file an

NOI but once every 5 years in manner at least 10 days in advance of our intention to start to discharge should be quite

doable time wise.  This might then amount to our Wildlife, Fisheries and Mosquito Control programs having to file NOIs

during the month of January for their respective programs once every 5 years.  But in possibly so doing, it must be kept

in mind that how extensively each pest management treatment area will have to be defined or described as part of an

NOI submission will determine how workable any NOI renewals will truly be.    
 

Response 

EPA acknowledges commenter’s agreement with a 5-year permit cycle (that is the maximum duration allowed for under the Clean

Water Act) but raises concern that how extensively each pest management area will have to be defined or described will determine

how workable any NOI renewals will be.  As described in the NOI form, Decision-makers should include a map and/or a general

description of the area where pest management activities may be performed for which permit coverage is necessary.  EPA does not

envision these being detailed descriptions of the areas and where exactly pesticides will be applied; rather, the Agency expects,

consistent with 40 CFR 122.28, that Decision-makers will identify their jurisdictional or operational boundaries of where discharges

may occur during the full five-year term of the permit.  EPA will then obtain more specific information in the annual reports of

where applications actually occurred.  Of note, EPA does expect more detailed information for any discharges to Waters of the

United States containing NMFS Listed Resources of Concern.  EPA does not, however, expect that many of these types of
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discharges to occur in the areas where the PGP applies.

 

Comment ID 390.001.002

Author Name: Mcintyre Macky

Organization: Lake Pro, Inc.

Due to the excessive growth of aquatic vegetation, both native and exotic, treatment timing is of the essence. If a

waiting period is imposed, there will be more chemical needed to address the problem and a greater chance of effecting

oxygen levels in the water bodies. Decaying vegetation decreases the dissolved oxygen levels which in turn can

suffocate the fish. 
 

Response 

Refer to response to Comment ID 206-cp.001.001.

 

 

Comment ID 398.1.001.010

Author Name: Williges Eric

Organization: Mosquito Control, Essex County Division of Environmental Services,  New Jersey (NJ)

The discharge authorization dates in the permit require a leadtime of at least 20 days for the NOI holder.

 

Comment: While it can be argued that permittees should apply well before mosquito season as a matter of course,

weather anomalies could make this problematic. EPA review could also represent significant delays, particularly in the

early years of permitting. Furthermore, lead times presuppose that applications can be accurately scheduled a minimum

of 20 days in advance, a practice that is expressly discouraged by Integrated Mosquito Management doctrine. In many

cases, it is likely that the proposed 640acre threshold would be far exceeded in the first application - particularly in the

case of a largescale weather event prior to normal mosquito season. Although allowances are made for emergencies,

the threat of civil lawsuits in the absence of an approved NOI places control programs on a precarious footing in having

to defend anomalous operations. Legal defense would entail further use of scarce resources, regardless of legal

outcome.

 

Recommendation: This doesn't fall into the emergency category, but a statement is needed regarding unusual

environmental events exempting entities from the 10 day discharge authorization date and 10 day EPA review. 
 

Response 

Refer to response to Comment ID 290.1.001.013.
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Comment ID 399.1.001.004

Author Name: Adam Michael

Organization: Chicago Wilderness (CW)

There are concerns about the timing of the permit. For many states the permits won't be in place until April 2011, when

the rule goes into effect. This is about the same time that many applicators will need to be applying pesticides. 
 

Response 

Refer to responses to Comment ID 182.001.002 and 254.1.001.001.

 

 

Comment ID 405.001.001

Author Name: Overton Todd

Organization: Overton Fisheries, Inc.

Our local state agency, Texas Department of Agriculture, or TDA, requires commercial pesticide applicator re-

certification every year and requires educational credits in order to do so. We are already required to keep records of

every commercial application, and these records are recorded by the TDA. Here I must make a point: I see no need that

a cash-strapped federal budget should spend money trying to do what is already being done by our Texas Department

of Agriculture. What a waste.   
 

Response 

EPA disagrees with comment that the PGP is unnecessary.  EPA developed the PGP in response to a Sixth Circuit Court’s decision

that held chemical pesticides that leave a residue and all biological pesticides were pollutants under the CWA and therefore require

NPDES permit coverage when discharged from a point source to Waters of the United States.  EPA developed the PGP as one

mechanism for dischargers to use in order to obtain NPDES permit coverage.  Alternatively, dischargers may obtain coverage under

an NPDES individual permit, however, that process is generally more time consuming and more administratively burdensome.

Operators discharging pollutants from the application of pesticides who fail to obtain coverage under an NPDES individual or

general permit are discharging in violation of the CWA and liable to lawsuits for discharging without a permit.  However, EPA

permits will provide coverage only in those areas where EPA is the permitting authority, which include Massachusetts, New

Hampshire, New Mexico, Idaho, Oklahoma, Alaska, Washington, D.C., most U.S. territories and Indian country lands, and many

federal facilities (for details, see http://www.epa.gov/pesticides).  The Texas NPDES authority, the Texas Council on

Environmental Quality (TCEQ) will be developing and issuing its own permit(s) for similar pesticide discharges.

 

PGP Responses to Comments Coverage Under This Permit

166210/31/2011 04:04 PM EDT



 

Comment ID 417.001.015

Author Name: Stevenson William

Organization: Lycott Environmental, Inc.

What is the cycle time on approval via region 1 expected to be? How about other states (e.g. CT, RI, VT, NY)?

 

Will there be an affirmation process whereby the issuing authority confirms the permit is ready, or just the 10 day

waiting period? 
 

Response 

Refer to response to comment IDs 280.1.001.003, 194-cp.001.002, and 254.1.001.001.

 

 

Comment ID 421.1.001.001

Author Name: Gray Elmer

Organization: Cooperative Extension Service, University of Georgia

1.2.3 Discharge Authorization Date "Based on a review of your NOI or other information, EPA may delay your

authorization…" As I stated, I've operated at one site for 15 years, I have historical records of when I need to initiate

larvicide applications to satisfactorily suppress the adult black fly population. If the flies are allowed to emerge in the

spring, they will be present for approximately six weeks. Initiation of treatments cannot be delayed, this situation is

particularly important with a larviciding program. Once the adults emerge we have no way to suppress them. 
 

Response 

EPA acknowledges commenters concerns.  As the final PGP is written, it is unlikely that Operators will be hindered in their ability

to continue to operate as in the past.  EPA expects delays in authorization to only be for situations where a concern is raised that the

discharges may be negatively effecting the environment (such as water quality violations or adverse effect to NMFS Listed

Resources of Concern).  For larvaciding operations, EPA expects these adverse effects determinations to be rare, if ever.  Also, for

declared pest emergency situations, as defined in Appendix A of the final PGP, Operators are authorized to begin discharging

immediately and submit an NOI, if necessary, after that time.

 

 

Comment ID 434.001.007

Author Name: Little Sam

PGP Responses to Comments Coverage Under This Permit

166310/31/2011 04:04 PM EDT



 

Organization: Jefferson County, Montana (MT)

Weed and pest management control cannot be placed on a time line. Control is dependent of factors such as weather

and the stage of growth of the weeds of pet. It is impossible to say one year in advance where and what treatment will

be required. Requiring advances information will not be possible on all applications. 
 

Response 

Refer to response to Comment IDs 379.1.001.040 and 254.1.001.001.

 

 

Comment ID 437.1.001.006

Author Name: Sumner Lewis

Organization: U.S. Army Corps of Engineers

The discharge authorization date of 10 days is too long for practical applications. If there are aquatic infestations which

do not meet the "declared pest emergency situation", but still require immediate treatment the 10 day authorization is

not quick enough. Recommend having a 24 hour authorization date since you are required to use the eNOI website. 
 

Response 

Refer to response to Comment ID 300.1.001.005.

 

 

Comment ID 439.1.001.012

Author Name: Ferguson Joseph

Organization: DeAngelo Brothers, Inc.

Substantial delay in reviewing and approving these NOI's, of course, will result in substantial delays in the timely

application of pesticides. Failure to act quickly to control invasive plants will negatively impact the aquatic habitat. 

 

Additionally, the EPA's draft of the NPDES PGP sets forth strict time periods and deadlines for filing of NOI's and

providing reports. The NPDES also subjects violators to criminal penalties for failing to meet these time requirements.

DBI is concerned that these requirements will all take effect at once, without any phase-in period, in the six  (6) states

covered by the EPA's NPDES PGP while the similar requirements in the other forty-four (44) states may or may not

take effect at that time depending upon how far along a particular state is in the implementation process.   
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Response 

Refer to responses to Comment IDs 182.1.001.002, 206-cp.001.001, and 254.1.001.001.

 

Comment ID 442.1.001.006

Author Name: Schulze Carl

Organization: National Plant Board (NPB)

The deadline for compliance, April 9, 2011, will be right in the middle of gypsy moth control season. This forest canopy

pest, is a high priority pest for exclusion in 2/3 of the U.S. where it isn't yet established. Since forest canopy pesticide

applications occur over water, this program will fall under the new NPDES requirements. It will be important to have the

permit system up and running before the actual start date so that programs scheduled for mid-April can proceed. 
 

Response 

Refer to response to Comment ID 182.001.002

 

Comment ID 442.1.001.015

Author Name: Schulze Carl

Organization: National Plant Board (NPB)

The NPB is glad to see in the FAQ's a recognition of emergency projects. Occasionally early detection/rapid response

activities detect new invasive weeds or pests. Time is of the essence if eradication is to be achieved. If the new invader

is about to set seed, spawn, disperse, etc., paperwork delays can be the difference between successful eradication and

permanent establishment. The NPB recommends that the emergency exemption be clarified in the general permit and

that USDA APHIS PPQ be recognized as an agency that can make an emergency determination. 
 

Response 

EPA agrees with commenter's concern that time is of the essence in many pest control activities and that the provisions in the

permit for Declared Pest Emergency Situations will provide Operators with the ability to take timely action.  As written, the permit

provides that Declared Pest Emergency Situations are those defined by a public declaration by a "federal agency, state, or local

government of a pest problem ..." for which USDA, as a federal agency, is recognized as an agency that can make such an

emergency determination.  Discharges in response to a Declared Pest Emergency Situation, as defined in Appendix A of the final

permit, are authorized immediately without delay.
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Comment ID 443.1.001.001

Author Name: Anonymous Anonymous

Organization:  

Deadline for Permit Issuance -

 

The deadline for EPA and authorized states to begin issuing permits is April 9, 2011. There are concerns with this

deadline due to the lack of sufficient timing to develop individual state permits and requirements that must allow for

Public Comment for state proposed pesticide generic permits. Two years for the EPA to develop a permit program is

not sufficient time to develop a comprehensive, national program. Authorized States will have an even shorter time

period to develop their programs to meet the April, 2011 deadline that will impact thousands of pesticide applicators.

What will be the ramifications to the state or the applicator if a program is not in place because sufficient time was not

allotted for program development? 
 

Response 

Refer to response to Comment ID 182.001.002.

 

Comment ID 459.1.001.005

Author Name: Lieske Sean

Organization: Water Resources Division,  City of Aurora Water Department,  Aurora,  Colorado (CO)

5. Table 2, line two sounds confusing when you state „should have reasonably known. Would recommend to change it

to read something more like this: "Operators who know or have reason to believe, prior to commencement of discharge,

that they will exceed an annual treatment………" 
 

Response 

Refer to response to Comment ID 312.1.001.008.

 

Comment ID 459.1.001.006

Author Name: Lieske Sean

Organization: Water Resources Division,  City of Aurora Water Department,  Aurora,  Colorado (CO)

6. Table 2, line three describes operators that would „reasonably not know. This seems a bit ambiguous and it isnt clear

what this is suggesting. How would someone „reasonably not know? It might be more appropriate to have it read like
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this: "Operators who do not know or have no reason to believe that they will exceed the annual treatment

threshold………" Furthermore, if an operator doesnt know or doesnt have any reason to believe they will exceed the

annual threshold, it is unlikely they will know when they are about to exceed the threshold so it might be unrealistic to

require them to submit the NOI 10 days prior to exceeding the threshold. Would recommend changing the NOI deadline

for these individuals to "10 days after discovering they exceeded the annual treatment area threshold." 
 

Response 

Refer to response to Comment ID 312.1.001.008.

 

Comment ID 473.1.001.007

Author Name: Christman James

Organization: Utility Water Act Group (UWAG)

3. The permit should allow rapid responses to aggressive aquatic weeds in lakes and reservoirs 

 

Use pattern "b" for aquatic weed control authorizes controlling invasive or other nuisance weeds in water and at water's

edge. Although this language should be enough to cover treating aggressive aquatic weeds in lakes and reservoirs, the

permit needs some modification to allow such treatment when timely action is needed. 

 

Sometimes a rapid response is needed to extirpate fast-growing aquatic plants like Hydrilla verticillata. Salvinia molesta,

a floating fern native to South America, is another fast-growing weed that has choked off much of the water in some

lakes in the southern U.S. These plants can invade lakes and reservoirs and spread quickly. 

 

The permit's requirements to give notice before commencement of the discharge could do real harm in case of an

unforeseen outbreak of Hydrilla, which could appear in a lake almost overnight, perhaps carried to the lake by boat. If

the owner of the lake had not foreseen the outbreak and found it necessary to treat 20 acres of water, the owner would

be required to submit an NOI ten days before commencing the discharge or before exceeding the 20-acre threshold.

See Tables 1 and 2. The provision in Table 2 for a "declared pest emergency situation" would not help if there was no

"public declaration by a federal agency, state, or local government." We are concerned about an unforeseeable

outbreak of Hydrilla or other aquatic weed that needs immediate treatment. 

 

We suggest the following changes to the permit: 

 

Change "including irrigation ditches and/or irrigation canals" to "including irrigation ditches, canals, lakes, and

reservoirs" in use pattern "b" on page 1 of the permit. 
 

Response 

EPA disagrees with commenter that the declared pest emergency situation does not provide adequate protection for instances when
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rapid response to a pest problem is needed.  First, a note, the final permit establishes a threshold of 80 acres for submission of an

NOI, so treatment of 20 acres would not trigger the requirement to submit an NOI.  Should an NOI be required, a number of options

still exist for such a pesticide application to occur.  For example, the Decision-maker may request and receive a declaration by a

public agency of a pest emergency, consistent with the definition of the term in Appendix A of the final permit.  Or, a Decision-

maker responsible for managing a large waterbody could submit an NOI in advance of any defined pest problem based on an

expectation that the Decision-maker would be controlling weeds above an annual treatment area threshold in the waterbody at some

point during the five year duration of the permit. 

 

Regarding changing the term “irrigation ditches and/or irrigation canals” to include lakes and reservoirs, EPA disagrees that this

change is necessary.  The Agency’s use of the term “including” is not intended to be limited to only those types of waterbodies

identified (i.e., irrigation ditches and irrigation canals).  The control of pests in other waterbodies such as lakes and reservoirs that

result in point source discharges of biological pesticides, or chemical pesticides that leave a residue to Waters of the United States

are also eligible for coverage under the PGP.

 

Comment ID 473.1.001.008

Author Name: Christman James

Organization: Utility Water Act Group (UWAG)

[Reproduced table from original table located on page 9 of original letter (See Docket ID 0473.1).]

 

Add this as a fifth category in Table 2 on page 4 of the permit:

 

I. Category- 

Operators commencing discharge in response to an infestation of fast-spreading aquatic weeds 

 

NOI Submittal Deadline-

No later than 30 days after commencement of discharge  

 

Discharge Authorization Date-

Immediately, for activities conducted in response to a fast-spreading aquatic nuisance plant 
 

Response 

EPA disagrees with commenter's suggestion to add a fifth pesticide use pattern for discharges in response to an infestation of fast-

spreading aquatic weeds.  The Agency believes the final permit, as structured do allow for immediate discharges in response to

Declared Pest Emergency Situations, provides adequate coverage to address commenter’s concern.  And, in addition to merely

limiting this to fast spreading aquatic weeds, the permit provides for immediate coverage for any discharge in response to a

Declared Pest Emergency Situation, as defined in Appendix A of the final permit.  The final permit does provide that Decision-

makers are not required to submit an NOI until 15 days after commencement of a discharge in response to a Declared Pest

Emergency Situation.  While this is less than the 30 days requested by the commenter, it is a middle ground between 30 days and
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not providing for any discharges in advance of NOI submission.  The Agency believes that 15 days still provides an adequate

amount of time to be able to begin discharging in response to such a pest emergency and then submit an NOI.  Also, as specified in

Part 5 of the final permit, Decision-makers required to submit an NOI solely because of a discharge in response to a Declared Pest

Emergency Situation are not required to develop a pesticide discharge management plan (PDMP).  EPA believes this minimizes the

burden on Decision-makers investing time to address these pest emergency situations while still providing notice to EPA of a

significant pesticide application.

 

Comment ID 516.1.001.012

Author Name: Stoneman Bill

Organization: Biopesticide Industry Alliance (BPIA)

The discharge authorization dates in the permit require a lead-time of at least 20 days for the NOI holder. This is of

special concern for mosquito control applications. While it can be argued that mosquito control organizations should

apply well before mosquito season, weather anomalies could make this problematic. EPA review could also represent

significant delays, particularly in the early years of permitting. In many cases, it is likely that the proposed 640-acre

threshold would be far exceeded in the first application - particularly in the case of a large-scale weather event prior to

normal mosquito season. Although allowances are made for emergencies, the threat of civil lawsuits in the absence of

an approved NOI places control programs on a precarious footing. In order to remedy this situation, we recommend

including a statement that unusual environmental events exempt entities from the 10-day discharge authorization date

and 10-day EPA review. 
 

Response 

Refer to response to Comment ID 290.1.001.013.

 

Comment ID 518.1.001.005

Author Name: Szyska Michael

Organization: Northwest Mosquito Abatement District (NWMAD)

PGP 1.2.3 Discharge Authorization Date

 

ISSUE: the discharge authorization date in the permit requires a lead-time of at least 20 days for the NOI holder.

 

COMMENT: Although larger mosquito control entities( >640 acres) are likely to apply for a NOI well in advance of

mosquito activity, smaller entities that may or may not require filing of a NOI may be required to do so following

meteorological events producing rapidly developing mosquito populations. Control of such events would not be possible

if, for instance, larviciding is delayed 20 days and a synchronous brood of nuisance floodwater mosquitoes can develop

in as little as 7 to 10 days. The aforementioned scenario is typical of severe nuisance mosquito outbreaks not
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uncommon in the Northwest Mosquito Abatement District territory of 242 square miles. Such outbreaks might log 150-

200 public, private and governmental complaint calls from the District's population of over 750,000 residents in as little

as two days.

 

RECOMMENDATION: The EPA should re-consider the Discharge Authorization delay. A mosquito control entity

attempting to explain to a VERY irate public why it had to wait up to 20 days (or more?) before larviciding/adulticiding

nuisance floodwater mosquitoes would not bode well for the NPDES regulatory authorities. 
 

Response 

Refer to response to Comment ID 290.1.001.013.

 

Comment ID 538.001.003

Author Name: Johnson, Iii M.

Organization:  

My clients include private landowners, homeowners associations, river authorities, golf courses, businesses,

muncipalities, counties and others. All of them have become aware that when there is an incipient invasive weed

problem timeliness is of the essence. What most noxious aquatic plants such as hydrilla or water hyacinth can do in

terms of expansion in a three week wait for a permit to spray will likely render the job hopeless to accomplish.

Unchecked aquatic weeds will impede irrigataion, power generation, recreation, boating, angling, flood control, water

conveyance, drinking water treatments, and esthetics. Mosquito and related health issues will proliferate. Equally

important, native habitat and species will be endangered by hugh monospecific untreated infestations of invasive, exotic

plants. Are we protecting the environment yet? 
 

Response 

Refer to response to Comment ID 206-cp.001.001.

 

Comment ID 546.001.003

Author Name: Bishop W.

Organization:  

Also, if the time to take action is postponed due to this process, well it may be too late. These species will not back

down and will not wait until we are ready for them. I assure you, in order for the uses of our invaluable freshwater

resources to be available, we must be able to mitigate harmful threats to them. This needs to be done in a timely

manner without out excess cost and vulnerability to lawsuits. 
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Response 

Refer to responses to Comment IDs 206-cp.001.001 and 405.001.001.

 

Comment ID 568.1.001.004

Author Name: Friisoe Geir

Organization: Gypsy Moth Slow the Spread Foundation (STS), Inc.

The deadline for compliance, April 9, 2011, will be right in the middle of gypsy moth control season. This forest canopy

pest is a high priority pest for exclusion in 2/3 of the U.S. where it isn't yet established. Since forest canopy pesticide

applications can occur over or adjacent to small streams and other moving water, this program will fall under the new

NPDES requirements. It will be important to have the permit system up and running before the time to apply for such

permits arrives so that programs scheduled for mid-April can proceed.  
 

Response 

Refer to response to Comment ID 182.001.002.

 

Comment ID 578.1.001.006

Author Name: Feldman Gabrielle

Organization: Island Conservation

Since it is anticipated that several thousand operators will be applying for NPDES permitting; how long will it take to

obtain a permit after submitting the application?  If a project is intended to begin in June of 2011, how can we ensure

that our application will be reviewed before the implementation period if we submit our application on time? 
 

Response 

Refer to response to Comment ID 254.1.001.001.

 

Comment ID 608.1.001.045

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

8. FAQ #20 - The question asks about a permit for emergency and the last sentence of the answer appears that there is
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still a permit required for emergency. The Department would appreciate clarification: is a permit required prior to

emergency application. 
 

Response 

Consistent with the Sixth Circuit Court’s decision, point source discharges to waters of the United States resulting from the

applications of chemical pesticides that leave a residue, and biological pesticides require NPDES permit coverage.  The CWA does

not provide an exemption from the need to obtain permit coverage because of emergencies; however, the PGP is written to provide

for permit coverage for declared pest emergency situations, as defined in Appendix A of the final permit, with permit terms adjusted

in certain areas to address the special circumstances associated with discharges from those declared pest emergency situations.

 

Comment ID 614.1.001.016

Author Name: Mann Joseph

Organization: National Environmental Law Center (NELC)

Comment 12: EPA should narrow the NOI exception for "declared pest emergency situations," clarify which

requirements apply after such an emergency occurs, and impose mandatory monitoring requirements after every such

emergency.

 

Although Commentors accept that certain exigent circumstances may justify the use of aquatic pesticides - on an

exceedingly rare basis - prior to the submission of an NOI, we believe that EPA should offer more guidance as to what

situations qualify.  First, the circumstance constituting such an "emergency" should be determined only by an

environmental agency with the proper institutional authority to make such a determination - it should not be determined

by a government agency with no primary mandate to protect the environment, and certainly never by the applicator.

See Draft Permit at 4, § 1.2.3; id. at 33. Second, EPA should ensure that whatever administrative processes led to the

"emergency" declaration were subject to adequate public notice and comment protections, and specify that a permit

violation occurs when such a declaration is invalidated (by the agency or a court) after the fact.  Third, EPA should

specify that any reasonably foreseeable event can never constitute an "emergency," publish guidance as to what

constitutes a "significant" risk of countervailing harm (including guidance on what evidentiary showing must be made),

and clarify that mere "economic loss" does not qualify. Commentors are very much concerned that the tail not wag the

proverbial dog here, and that this provision not be used to allow wholesale exemptions from the Act's requirements.[FN

16]

 

Commentors also seek clarification concerning the statement in the draft permit that "[i]n the event that a discharge [in

response to a "declared pest emergency situation"] occurs prior to [a discharger] submitting an NOI, [that discharger]

must comply with all other requirements of this permit immediately."  Draft Permit, at 4 n.1, § 1.2.3.  It is unclear

whether these "other requirements" include those substantive provisions triggered by the NOI requirement generally

(e.g., IPM practices, PDMPs). If not, EPA should clarify that any subsequent "emergency" spraying at the same site,

which will be more readily predictable, is subject to any and all NOI-triggered provisions.

 

Lastly, because "emergency" applications may be made without proper screening and public notice beforehand, it is
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imperative that ambient monitoring be done in a timely fashion after every such application, to ensure that no

unacceptable environmental impacts have occurred and to inform decision-making about the propriety of any follow-up

applications.

 

[FN 16] The regulatory provision cited by EPA in the draft permit's definition of "declared pest emergency situation" is

taken from 40 C.F.R. § 166 et seq., which codifies the Administrator's power under 7 U.S.C. § 136p to exempt "any

Federal or State agency" - not private entities - from legal requirements of FIFRA - not the CWA. Commentors are

aware of no general legal authority allowing EPA to exempt discharges of pesticides to water from NPDES permit

requirements, even for alleged "emergency" situations.  The narrow circumstances under which strict compliance with

the NPDES program may be excused are explicitly set forth in the Act itself.  See, e.g., 33 U.S.C. § 1362(6) (sewage

from certain types of vessels and certain substances relating to oil and gas production); 33 U.S.C. § 1342(14)

(agricultural stormwater discharges and return flows from irrigated agriculture); 33 U.S.C. § 1342(l) (stormwater runoff

from oil, gas, or mining operations); 33 U.S.C. § 1323(a) (Presidential discretion regarding federal facilities, so long as

discharge limitations pertaining to toxic pollutants and new sources are met); 33 U.S.C. § 1328(b) (discharges

associated with aquaculture projects).  
 

Response 

EPA generally disagrees with commenter's approach for how emergency situations should be addressed in the permit, and in

particular, the Agency disagrees that those emergency situations eligible for “streamlined” permit coverage should be narrowed. 

 

The Agency’s response to and guidance on the issues raised by the commenter follows:

 

1. Permit should clarify which requirements apply to emergency situations – EPA agrees with commenter and has added language

in the permit and fact sheet to clarify which requirements apply to those activities being performed in response to declared pest

emergency situations.    Of particular interest to the commenter, Operators are required to comply with all technology-based and

water quality-based effluent limitations in the permit, whether they are applying pesticides during declared pest emergency

situations or not.

 

2. Permit should impose mandatory monitoring for emergency situations – EPA disagrees with commenter that additional

monitoring should be required for emergency situations.  Since Operators of discharges from emergency situations are required to

comply with the technology-based and water quality-based effluent limitations imposed on all Operators, the need for additional

monitoring for these situations is unwarranted.  EPA is merely providing opportunity for these emergency situations to be addressed

in a timely manner without delay.  Monitoring, documentation, and reporting requirements apply to these emergency situations

consistent with requirements for other non-emergency situations.  The Agency sees no reason why an expedited application would

require more comprehensive monitoring.  A detailed discussion of monitoring considerations for the final PGP is provided in

response to Comment ID 337.1.001.007.

 

3. “Declared emergency pest situations” must be determined only by an environmental agency (and never the applicator) – EPA

disagrees with commenter that only environmental agencies are adequately suited to make such a determination.  In fact, these

declarations may be made for significant risk to human health, significant economic loss, or significant risk to endangered or

threatened species, beneficial organisms, or the environment.  In that these declarations are not limited only to protecting the
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environment, EPA believes it is appropriate to provide authority for other federal, state, and local governments for a “declared pest

emergency situation” provided a public statement is made for situations consistent with EPA’s definition of the term in Appendix A

of the permit.  EPA does not plan on providing guidance on what it determines to be a “significant” risk, acknowledging some

ambiguity that may exist in how this term is defined.  However, the permit still requires discharges from these emergency situations

to comply with applicable technology-based and water quality-based effluent limitations and the Agency will be obtaining NOIs

from these activities subsequent to the application.  Also, emergency situations that trigger NOI requirements also trigger annual

reporting requirements, so the Agency will have detailed information on the specific pesticide applications performed pursuant to

any declared pest emergency situation.  The Agency plans to assess whether this approach is adequate and may choose to modify

the permit or change permit conditions when this permit is reissued to enhance this public declaration concept.  EPA disagrees with

commenter that mere "economic loss" should not qualify for the exemption.  The definition of “declared pest emergency situation”

is similar to that developed and codified in 40 CFR Part 166 for the use of pesticides.  The commenter has not provided a rationale

for why discharges covered under the PGP should operate under a different definition that does not provide for significant economic

loss as a consideration for requiring immediate pest control.

 

4. Administrative processes for making an "emergency" declaration must be subject to adequate public notice and comment – EPA

disagrees with comment that the permit should require other governmental agencies responsible for declaring pest emergencies to

take public comment on the emergency before the permit is applicable   The Agency believes that a public declaration itself is

adequate notice to the public of the need for immediate pesticide application and that complying with all other applicable Federal,

state, and local requirements will provide additional notice where other Agencies have determined such public participation is

appropriate.  EPA is relying on other government agencies to have appropriate administrative procedures in place for public notices

and public declarations; however, the Agency will assess whether this approach is adequate and could choose to modify the permit

or change permit conditions when this permit is reissued to enhance this public declaration concept.

 

5. Agency must specify that an invalid public declaration is a violation of the permit – EPA agrees with the commenter that an

invalid public declaration is a violation of the permit and that this may be an invalidation after the fact (i.e., after a declaration has

been made and discharges from a pesticide application occurred). 

 

6. EPA should specify that any reasonably foreseeable event can never be an emergency – EPA acknowledges commenter’s

concern but believes the concept (i.e., any reasonably foreseeable event) is not as clear as EPA’s approach contained in the final

permit.  The final permit bases the determination for an emergency situation on when a government determines pesticide

application is needed less than ten days after identification of the need for pest control.  The Agency believes this provides a clearer

timeframe for making such a pesticide application within the terms of a “declared pest emergency situation.”

 

7.  Other Operator discharges not resulting from the declared pesticide emergency situation must be subject to any and all NOI-

triggered provisions – EPA agrees with commenter and permit is written such that other discharges, e.g., subsequent to any

emergency spraying at the same site, are subject to any and all NOI-triggered provisions.

 

8.  Permit implies exemption from the CWA using a FIFRA definition – EPA disagrees that the permit provides an exemption from

the CWA.  EPA is using the FIFRA definition to identify applicable permit conditions, rather than to identify discharges exempt, or

not exempt, from the requirement to obtain permit coverage.  In fact, discharges from any declared pest emergency situation are still

required to be covered under an NPDES permit and must meet all applicable technology-based and water quality-based effluent
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limitations.  The Agency’s use of the FIFRA definition is merely to provide a reasonable and consistent definition of the types of

activities for which EPA is providing expedited coverage and modified recordkeeping and notification requirements.

 

Comment ID 615.1.001.003

Author Name: Churchill Scott

Organization: Scott's Helicopter Services, Inc.

Additionally, the extended processing time if considerably delayed could cause crop loss or complete crop failure. As

well as allow mosquitoes to go to flight which will cause a greater nuisance and increase the possibility for diseases

carried by mosquitoes.  
 

Response 

Refer to response to Comment ID 206-cp.001.001.

 

Comment ID 620.1.001.008

Author Name: Spaulding Steven

Organization: Wellmark International

The discharge authorization dates in the permit require a lead-time of at least 20days for the NOI holder. This is of

special concern for mosquito control applications. While it can be argued that mosquito control organizations should

apply well before mosquito season, weather anomalies could make this problematic. EPA review could also represent

significant delays, particularly in the early years of permitting. In many cases, it is likely that the proposed 640-acre

threshold would be far exceeded in the first application - particularly in the case of a large-scale weather event prior to

normal mosquito season. Although allowances are made for emergencies, the threat of civil lawsuits in the absence of

an approved NOI places control programs on a precarious footing. In order to remedy this situation, we recommend

including a statement that unusual environmental events exempt entities from the 10-day discharge authorization date

and 10-day EPA review. 
 

Response 

Refer to response to Comment ID 290.1.001.013.

 

Comment ID 629-cp.001.002

Author Name: Winkle J.
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Organization: Board of Valley County Commisioners

Additionally, timeframes proposed in the rules would make it impossilble to react quickly in the case of a West Nile virus

outbreak where timely response is critical. 
 

Response 

Refer to responses to Comment IDs 206-cp.001.001 and 300.1.001.005.

 

Comment ID 649.1.001.010

Author Name: Rubin Katherine

Organization: Los Angeles Department of Water and Power (LADWP), City of Los Angeles, California

LADWP strongly suggests that the permit allow immediate discharges that are intended to address fast-

growing/spreading invasive plants, with submittal of the NOI to follow sixty (60) after such discharges commence. The

draft permit requires entities to file a Notice of Intent (NOI) ten days before exceeding treatment of twenty acres.

However, this would impede the ability of water agencies to respond immediately to emergency situations such as

those caused by fast-growing invasive weeds. A "declared pest emergency situation" still requires a "public declaration,"

which could also delay an immediate response.  
 

Response 

Refer to response to Comment IDs 206-cp.001.001 and 300.1.001.005.  

 

Comment ID 654.001.002

Author Name: Unknown Unknown

Organization: Lee County Hyacinth Control District, Florida

Early detection and rapid response to aquatic weed problems are a high priority when managing invasive species. Any

delays in response time will hinder our operations. 
 

Response 

Refer to responses to Comment IDs 206-cp.001.001 and 300.1.001.005.

 

Comment ID 664.001.007
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Author Name: Eby D.

Organization: AgriFlite Services

In agriculture decisions are normally made and applications follow often immediately. Every year is different and cannot

be preplanned. So does a farmer or applicator need to file for a permit listing every possible scenario. Because to file

for a permit in season is unworkable and to wait days or weeks on its approval is such an unbelievable waste of time

and money as well as to late to protect the crop. 
 

Response 

Refer to responses to Comment IDs 206-cp.001.001 and 379.1.001.040.

 

Comment ID 687.1.001.010

Author Name: Unknown Unknown

Organization: Minor Crop Farmer Alliance (MCFA)

The Agency advises that after an operator has submitted an NOI, based upon the Agency's review of the application "or

other information", it may delay its authorization of the discharge, deny coverage under the permit, or even determine

that additional technology-based and/or water quality-based effluent limitations are necessary. The standards or criteria

the Agency will employ in making these determinations are not specified although the consequences of such a

determination may be significant. Therefore, the Agency must explain the criteria under which it would take actions, and

not leave it to the Agency's discretion. 
 

Response 

EPA disagrees with commenter that the Agency must provide additional criteria under which it would delay authorization of a

discharge, deny coverage under the permit, or determine that additional technology-based and/or water quality-based effluent

limitations are necessary.  The permit and fact sheet, as written, provide the basis for which permit coverage is available to

Operators and the permit terms for discharges covered under the permit.  Part 1.2.3 of the permit provides notice to NOI submitters

that if the Agency suspects that an Operator is not eligible, likely to violate the permit, or cause violations of water quality, the

Agency may take further action to ensure that any future discharge is adequately controlled.  The Agency expects very few NOIs to

be delayed for these reasons. 

 

Comment ID 757.001.007

Author Name: Hardin D.

Organization:  
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While the proposed general permit states a NOI has to be submitted at least 10 days prior to commencement of a

discharge, it also says the authorized date is " No earlier than 10 days after EPA posts on the Internet receipt of your

complete and accurate NOI." There is no indication of how long it may be before the internet receipt is posted. With no

dedicated staff to review these permits it could be weeks or months between submitting a NOI and the receipt being

posted. Delays in treatment of many aquatic weeds will only result in the problem increasing and more herbicide being

needed to achieve control. 
 

Response 

Refer to responses to Comment IDs 194-cp.001.002 and 206-cp.001.001.

 

Comment ID 770.001.003

Author Name: Smyth C.

Organization:  

With the current ecological disaster occuring in the Gulf of Mexico, I think it would be unwise to require additional

regulations in managing aquatic sites. Should an invasive nuisance (flora or fauna) threatening sensitive areas &

requiring immediate response be encountered, response time may be critical for establishing control. Additional

regulations will only waste valuble time in reponding to threats. The situation in the Gulf has clearly illustrated this point. 
 

Response 

Refer to responses to Comment IDs 206-cp.001.001 and 245.1.001.002.

 

Comment ID 822.001.002

Author Name: Dorsett P.

Organization:  

The waiting period required to file for the NPDES permit as well as waiting period following filing of the NOI will result in

the need for more herbicides and pesticides at a greater cost. Algae and vascular plants can grow significantly during

this period. 
 

Response 

Refer to responses to Comment IDs 206-cp.001.001 and 245.1.001.002.
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Comment ID 823.001.006

Author Name: Goldsby T.

Organization:  

Also, the possible delays in treatment may actually serve to increase the pesticides application rates and the cost

necessary to control aquatic nuisance species. 
 

Response 

Refer to responses to Comment IDs 206-cp.001.001 and 245.1.001.002.

 

Comment ID 912.001.001

Author Name: Mertens Darrel

Organization: Aero Applicators, Inc.

I am a small businessman in Colorado . We provide application services of crop protection products with one ground

applicator and two aircraft . We offer a next day service to our customers in Northeast Colorado. We, for one, would not

have time to secure a permit without unacceptable crop damage. 
 

Response 

Refer to response to Comment ID 206-cp.001.001.

 

Comment ID 938.001.002

Author Name: Watts Brenda

Organization: K & P Flying Service, Inc

The permit and the regulations will impose a severe hardship on us and all other aerial applicators to complete our jobs

in a timely manner. It will be almost impossible to apply the chemicals properly for the producer. The wind direction and

the wind speed are a major factor in treating the crops properly; therefore, we as operators do not have the time to

apply for a permit or issue a notice of intent for an area that has a ditch, bayou, creek, or stream nearby . So many

times a crop may become infested within a few hours and immediate action should be taken to treat the field for the

producer, timing is crucial. 
 

Response 
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Refer to response to Comment ID 206-cp.001.001.
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Comment ID 939.001.010

Author Name: Russell Russell

Organization: Pennsylvania Department of Agriculture

NOI deadlines don't adequately address emergency applications.  
 

Response 

Refer to response to Comment ID 234.1.001.017.

 

1.2.4 - CONTINUATION OF THIS PERMIT

Comment ID 696.001.005

Author Name: Debessonet Jeff

Organization: Bureau of Water, South Carolina Department of Health and Environmental Control

5. Continuation of this Permit (1.2.4). Use of term "replaced" is not a term in the NPDES regulations. Use modified in

addition to reissues or revoked/reissue. 
 

Response 

EPA disagrees with commenter about use of the term "replaced."  EPA refers to reissued or replaced permits to reflect the options

available that may cause this permit to no longer be available to Operators.  Modifying this permit would not affect the

administrative continuance of  coverage under this permit.  On occasion, EPA has issued a different general permit or multiple

different general permits over reissuing an existing general permit.  In either of those instances, where such a general permit is in

place, the permit would not be administratively continued. 

  

 

1.2.5 - TERMINATING COVERAGE

Comment ID 348.1.001.006

Author Name: Keller Alan

Organization: Illinois Environmental Protection Agency

What is the rationale for posting the terminations? There does not appear to be any rational for posting the terminations
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and allowing for any public notice requirement. This to be a very poor use fo resources, especially since most states are

already very resource limited.  If a new operator takes over responsibility of the pest control activieties why does the

permit require the existing operator to terminate the old permit? Why not transfer the permit to the new operator and

have the new operator submit an NOI? This process would be similar to minor modifications for individual permits.

There would be less of an administrative burdern by alleviating one of the steps.  
 

Response 

EPA disagrees with the commenter regarding the rationale for posting notices of termination (NOT) and procedures for transferring

permits to new Operators.  Posting NOTs, as the commenter suggests, does not require public notice.  EPA's electronic notice

processing system merely provides public access to the information provided.  Posting of NOTs provides useful information to the

public on the status of discharge-related activities. 

 

As for transferring permits, EPA historically has not transferred permit coverage for discharges covered under general permits.

Rather, having an NOT submitted by the old Decision-maker and an NOI submitted by the new Decision-maker provides EPA with

confirmation that both parties have accepted their responsibilities under the permit. EPA does not see this as adding an additional

burden to either party.

 

Finally, to clarify, state NPDES permitting authorities have the flexibility to require or not require electronic submission of

information. 

 

Comment ID 459.1.001.007

Author Name: Lieske Sean

Organization: Water Resources Division,  City of Aurora Water Department,  Aurora,  Colorado (CO)

7. Part 1.2.5.1 - In the third sentence of the second paragraph after Part 7, would recommend adding the following

clarifying statement: „prior to the termination of your authorization under this permit. 
 

Response 

EPA agrees with commentor's suggestion and has modified the final permit to reflect this change.

 

 

Comment ID 521.1.001.005

Author Name: Cswercko Courtney

Organization: Iowa Department of Natural Resources (IDNR)
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EPA should consider adding to the language describing when to submit a Notice of Termination (NOT) in order to allow

permittees to submit an NOT when they do not anticipate exceeding an application threshold for the remainder of the

permit. For instance, an operator may need to submit an NOI in a particularly wet year, when an NOI would not have

been needed for the area during a normal year. The current NOT language indicates that an operator must cease all

discharges from the application of pesticides for which coverage was obtained. An operator may need to continue

applying pesticides to an area covered by an NOI at a lower frequency, and such an operator should not be required to

continue the implementing IPM, preparing a PDMP, or submitting an annual report for an application that does not meet

a threshold, even if the application is to an area that met the threshold in the past. EPA should consider adding

additional language to the section concerning the submittal of NOTs as follows: (Submit an NOT when) You no longer

anticipate that your application of pesticides will exceed any of the thresholds identified in this permit for any of the use

patterns. 
 

Response 

EPA disagrees with commenter's suggestion that NOIs and NOTs should be filed multiple times over the course of the permit for

Decision-maker required to submit an NOI because of their annual treatment area threshold.  EPA believes Decision-makers that

exceed a threshold, which triggers additional control practices, reporting, and recordkeeping, merit continued control and reporting

at a higher level than Decision-makers that do not exceed an NOI threshold because they are applying to larger areas that are

resulting in larger discharges to waters of the U.S.  For Decision-makers that no longer exceed the NOI thresholds, EPA believes

that permit requirements will impose less burden because of fewer activities being performed by that Decision-maker, but the

information provided to the Agency will be valuable to assess pesticide use patterns, particularly for EPA to consider when this

permit is reissued in 5 years.

 

Comment ID 608.1.001.016

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

The PGP requirements for all operators, whether or not they are required to file an NOI, include visual monitoring and

reporting of subsequent adverse incidents (Part 4.2). Also, Part 3.0 states, "If at any time you become aware...that your

discharge causes...an excursion of applicable water quality standards...you must take corrective action." Clarification is

needed on which responsibilities are terminated, or continued, when a sub-threshold operator ceases "discharging." 
 

Response 

EPA has clarified operator responsibilities in the final permit and fact sheet.  To be clear though, NPDES permits are no longer

required for operators that cease discharges.   

 

Comment ID 740.001.007
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Author Name: Carlson Donald

Organization: Kansas Department of Health and Environment (KDHE)

Permit Page 6, Part 1 .2 .5 .2 : Since there will be no permit transfer process where the submission of a single Notice of

Transfer of Ownership form is required to be signed byboth parties, we suggest Part 1 .2.5 .2.a. be modified to clearly

indicate that unless pesticide application activities completely cease, the notice of termination can not be submitted until

such time as the new owner has PGP coverage, not just having taken over responsibility for the pest control activities.

There could be a potential lag between the termination of the permit for the old owner and the authorization of the NOI

to the new owner during which pesticide application could take place. 
 

Response 

EPA agrees with commenter's concern but disagrees with the notion that the draft general permit allows discharges prior to NOI

submission.  A new Decision-maker would be required to submit an NOI at least 10 days before beginning to discharge (30 days for

discharge to waters of the United States containing NMFS Listed Resources of Concern.)  Thus, EPA would be aware of this new

user.  The Agency is less concerned about knowing that a previous discharger no longer intends to discharge and as such, the permit

provides 30 days after that new operator has begun discharging.

 

Comment ID 844.1.001.003

Author Name: Tatum Vickie

Organization: National Council for Air and Stream Improvement (NCASI)

We support EPA's inclusion of the option for terminating permit coverage and reporting requirements under the

circumstances listed in this section of the PGP. 
 

Response 

EPA acknowledges commenters support on the draft permit.

 

1.3 - ALTERNATIVE PERMITS

Comment ID 195.1.001.006

Author Name: Wolf C.

Organization:  

First mention of "alternative" permits, without clear identification of what it is an alternative to. Need to clearly identify all
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kinds of permits available and the conditions under which each permit is needed (as discussed above, in "General

Concerns of the Proposal Document"). 
 

Response 

EPA disagrees with commenter that the permit needs to identify all kinds of alternative permits available and the conditions under

which each permit is needed.  Today's action is for issuance of the pesticides general permit and the conditions under which

Operators are eligible for coverage under that permit and the terms of that permit.  Part 1.3 of the permit (Alternative Permits) is

included merely to provide notice to Operators that in certain situations, EPA may determine coverage under that permit is

inappropriate for the Operator's discharge and such discharge will have to be covered under some other NPDES permit to provide

adequate environmental protection.  However, even in these instances, the Operator will continue to be covered under this permit

provided certain reasonable procedures are followed to obtain coverage under an individual permit or alternative general permit.  

 

Comment ID 222.1.001.006

Author Name: Wolf Stanley

Organization: North Dakota Weed Control Association (NDWCA)

What is the process and how long will the process take to correct or reinstate a permit? Will this be done within a couple

of days or will it drag on for months? If we lose a spray control season the infestations can grow much more difficult and

costly to control. 
 

Response 

EPA acknowledges commenter's concern that delays in permit coverage can increase the cost and difficulty of controlling pests.

EPA developed the general permit with the intent of providing coverage for the vast majority of discharges from the application of

pesticides for the four use patterns included in the permit in a short period of time.  EPA expects the vast majority of Operators will

be covered either immediately upon beginning to discharge or within 10 days of submitting an NOI for those Operators required to

submit an NOI.  Operators wanting to discharge to Waters of the United States containing NMFS Listed Resources of Concern, as

defined in the permit, will have to file an NOI at least 30 days prior to beginning discharge; however, even these discharges can be

authorized immediately in cases of declared pest emergency situations.  In those rare instances when EPA determines that

individual permit coverage is necessary after an Operator is already covered under the PGP, the process of obtaining the individual

permit will take anywhere from a couple of months to significantly longer, depending on the complexity of the issues at hand.

However, coverage under the Pesticide General Permit continues during the process to obtain an individual permit. 

 

Comment ID 249.1.001.005

Author Name: Lewis Carol

Organization: Southeast Cass Water Resource District (WRD)
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Denial of a permit: What is the process and how long will the process take to correct or reinstate a permit? Will this be

done within a couple of days or will it continue on for months? If we lose a spray control season, the infestations can

grow much more difficult and would be costly to control. 
 

Response 

Refer to response to Comment ID 222.1.001.006.

 

Comment ID 280.1.001.004

Author Name: Schregardus Donald

Organization: DoD Clean Water Act Services Steering Committee

Alternative Permits

 

Section Addressed: EPA Pesticide General Permit (PGP) for Point Source Discharges to Waters of the United States

from the Application of Pesticides (Draft), Pg. 6-7, Sect. 1.3.1

 

Comment: If an installation submits an NOI by the authorized 10 days before spraying commences and subsequently

determines that an Alternative Permit is needed, control operations could be significantly impacted. It is not clear

whether an interim authorization can be granted by the EPA.

 

Recommendation: Request clarification on the expected turnaround time for receiving an Alternative Permit. 
 

Response 

Refer to response to Comment ID 222.1.001.006.

 

Comment ID 284.1.001.009

Author Name: Mountfort Tom

Organization: Denver Water

The first sentence in the second full paragraph states: "When an individual NPDES permit is issued to you or you are

authorized ...." This sentence should be revised to state "When an individual NPDES permit is issued to you, you are

authorized...." 
 

Response 
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EPA disagrees with commenter’s suggestion that the permit language should be revised.  The sentence correctly describes the

issuance of an individual permit or authorization for coverage under a general permit as two separate situations when EPA may

terminate coverage under the PGP.

 

 

Comment ID 301.1.001.005

Author Name: Pinel Renee

Organization: Western Plant Health Association (WPHA)

EPA states that anyone not covered by its NPDES general permit would need to obtain an individual permit for any

discharges of residues to waters of the US. This presents a dilemma for farmers, foresters and others who apply or

direct the application of terrestrial pesticides which might someday interact with upland ditches or other conveyances --

which even the US Supreme Court couldn't make up its mind what were "waters of the US". EPA should acknowledge

in the permit that roadside ditches, swales, and other upland conveyances potentially encountered by terrestrial

applications are not subject to the Clean Water Act or its permit. 
 

Response 

Any determination of what is or is not a discharge to a water of the U.S. is outside the scope of this action.  This permit merely

establishes requirements for certain activities that do in fact discharge to a water of the U.S.

 

 

Comment ID 394.1.001.008

Author Name: Riexinger Patricia

Organization: New York State Division of Fish, Wildlife and Marine Resources

It is unclear what thresholds of activities would be covered by the general permit and what would trigger the need for an

individual permit. As indicated above, New York's current permitting requirements seem to adequately address the

substantive issues, so it would be reasonable and desirable to keep this new permitting process simpler rather than

more complex. 
 

Response 

EPA disagrees with commenter that the permit is not clear on what would trigger the need for an individual permit.  The permit

specifically references 40 CFR 122.28(b)(3) as the basis for any determination of the need for an individual permit; any comments

relating to the sufficiency of that regulation is beyond the scope of today’s action.  EPA does not expect to implement this

individual permit option often but consistent with its regulatory requirements, is providing notice to permittees that individual
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permits may be required in certain instances.

 

 

Comment ID 411.1.001.001

Author Name: Unknown Unknown

Organization: National Marine Manufacturers Association (NMMA)

In its discussion of "alternative permits," the Draft Fact Sheet properly states that the Agency may require an individual

permit (in accordance with 40 CFR 122.28(b)(3)(ii)) or coverage under an alternative NPDES general permit instead of

the Pesticide General Permit ("PGP"). It also accurately notes that any interested party may petition EPA to take such

an action.[FN 2] The Draft Fact Sheet, however, continues as follows:

 

EPA notes that discharges of pesticides from some vessels are already covered under the Vessel General Permit and

do not require coverage under this general permit (see EPA NPDES Vessels General Permit at

http://www.epa.gov/NPDES/vessels).[FN 3]

 

While it is true that discharges of pesticides from some vessels are covered by the recently-issued Vessel General

Permit, the language of the Draft Fact Sheet tells only part of the story regarding vessel permitting. Without further

elaboration, readers might conclude that any discharge of pesticides from a vessel that is not already covered under the

Vessel General Permit requires NPDES coverage, either under the new PGP or under some other NPDES permit.

Further, they may conclude that any person may petition for coverage of any such vessel discharge under an individual

NPDES permit or another general NPDES permit. Those interpretations are erroneous in two cases, and we ask that

the Agency clarify the language of the final Fact Sheet to make readers aware of those situations.

 

Specifically, two classes of vessels currently operate under statutory exemptions from NPDES permitting; one

permanent and the other time-limited. The permanent exemption was established by the Clean Boating Act of 2008,

and expressly exempts from NPDES permitting discharges, including discharges incidental to the normal operation of a

vessel, from "recreational vessels" as defined by the Act.[FN 4]  Also in 2008, Public Law 110-299 imposed a 2- year

moratorium on the issuance of NPDES permits for discharges incidental to the normal operation of certain other

"covered vessels" (as defined).[FN 5] Where a discharge of pesticides from a "recreational vessel" and other "covered

vessel" is incidental to the normal operation of that vessel and one of these statutory exemptions applies, that discharge

does not require authorization under the NPDES permit program.

 

We believe that it is important to make readers aware of the status of discharges from these two classes of vessels so

that they are not led to believe that any discharge of a pesticide from a vessel not already authorized by the Vessel

General Permit requires authorization by another NPDES permit, whether individual or general.

 

To this end, we propose adding the following underlined language to Section 1.3 of the Draft Fact Sheet:

 

EPA notes that discharges of pesticides from some vessels are already covered under the Vessel General Permit and

do not require coverage under this general permit (see EPA NPDES Vessels General Permit at

http://www.epa.gov/NPDES/vessels). EPA also notes that certain discharges, including discharges incidental to the
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normal operation of a vessel, may be exempt from the requirement to obtain an NPDES permit where they originate

from a "recreational vessel" (see 33 U.S.C. §§ 1342(r) and 1362(25)) or a "covered vessel" (see Public Law 110-288 at

Section 2(a)).

 

We believe that such a narrow clarification will enable the final Fact Sheet to describe the NPDES permitting status of

vessels in a way that avoids the unintended and erroneous implication that all discharges from vessels must be

authorized by an NPDES permit without overstating the scope of either of the existing statutory exemptions.

 

[FN 2] Draft National Pollutant Discharge Elimination System (NPDES) Pesticides General Permit (PGP) for Discharges

from the Application of Pesticides to or over, including near Waters of the U.S. -- Fact Sheet (hereinafter, "Draft Fact

Sheet") at Section 1.3 at 26.

 

[FN 3 Id.

 

[FN 4 Pub. L. 110-288 § 2, codified at 33 U.S.C. § 1342 (r). The definition of "recreational vessel" as used in the Clean

Boating Act of 2008 is now codified at 33 U.S.C. § 1362 (25). Under the Clean Boating Act, a "recreational vessel" is

any vessel "manufactured or used primarily for pleasure" or that is "leased, rented, or chartered to a person for the

pleasure of that person." Excluded from the term is any vessel that is a U.S, Coast Guard "inspected vessel" and either

"is engaged in commercial use" or "carries paying passengers."

 

[FN 5 Pub. L. 110-299 § 2(a). The term „„covered vessel includes a vessel that is (A) less than 79 feet in length; or (B) a

fishing vessel (as defined in section 2101 of title 46, United States Code), regardless of the length of the vessel. In

addition, the U.S. Senate on July 14, 2010 passed S. 3372, an extension to this moratorium until December 18, 2013.

The U.S. House of Representatives is slated to consider an identical bill, H.R. 5301 on July 20, 2010. 
 

Response 

EPA agrees with the concerns expressed by the commenter and will clarify language in the fact sheet to note that certain vessel

discharges may not require permit coverage.

 

 

Comment ID 482.1.001.004

Author Name: Burnell Barry

Organization: Idaho Department of Environmental Quality (DEQ)

There is no explanation of circumstances under which EPA would require an applicant to seek coverage under an

alternative permit. EPA should provide some examples of instances where an individual permit may be required.  
 

Response 
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Refer to response to Comment ID 195.1.001.006.

 

 

Comment ID 520.1.001.005

Author Name: Estes-Smargiassi Stephen

Organization: Massachusetts Water Resources Authority (MWRA)

Practical Alternative to Individual Permits: While it appears the MWRA's use of copper sulfate for algal control will fall

under the general permit, we are concerned that many water systems will require individual permits and that there will

be little environmental benefit achieved in return for the substantial additional permitting burden.   
 

Response 

The commenter expresses no basis for its concern that many water systems will require individual permits and with little additional

environmental benefits achieved in return for substantial additional burden.  EPA notes that it expects that few, if any, such

discharges will require coverage under an individual permit.  Where individual permits are required, it is likely that the overriding

basis for requiring such a permit would be that the discharge is a significant contributor of pollutants.  40 CFR 122.28(b)(3)(G). 

 

 

Comment ID 522.1.001.005

Author Name: Kimura Laurence

Organization: Fresno lrrigation District, California

EPA should identify a practical alternative to individual permits except in the most challenging of application scenarios. 
 

Response 

The PGP is an example of EPA’s goal to ease the administrative burden on permittees through the use of general permits; however,

the regulations do provide for Agency imposition of individual permits where they are appropriate.  As for practical alternatives, at

some point in time, the Agency could opt to develop a second general permit to provide coverage for certain types of applications

for which the PGP is not appropriate.  However, at this point, such a determination is outside the scope of this permit.

 

 

Comment ID 522.1.001.008

Author Name: Kimura Laurence
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Organization: Fresno lrrigation District, California

EPA should identify a practical alternative to individual permits except in the most challenging of application scenarios. 
 

Response 

Refer to response to Comment ID 522.1.001.005.

 

Comment ID 568.1.001.014

Author Name: Friisoe Geir

Organization: Gypsy Moth Slow the Spread Foundation (STS), Inc.

If pesticide applications to forest canopies encounter these waters, coverage under this draft permit is not possible. This

will require area-wide pest suppression activities in these areas to be permitted under an individual permit. [SEE

COMMENT 0568.1.013] 
 

Response 

Refer to response to Comment ID 182.1.001.003.

 

Comment ID 578.1.001.003

Author Name: Feldman Gabrielle

Organization: Island Conservation

Since rodent eradication projects are not covered in the PGP, will we be responsible for submitting an Individual

Permit?  If so, what are the requirements for an Individual Permit?   
 

Response 

Permit application requirements for individual permits are specified in 40 CFR Part 122.21; however, the control of rodents in

waters of the United States is eligible for coverage under the PGP (Subcategory for Animal Pest Control).

 

The commenter should also be aware that pesticide applications that do not discharge to waters of the United States do not require

coverage under an NPDES permit. 
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Comment ID 619.1.001.017

Author Name: Pafko Frank

Organization: Minnesota Department of Transportation (MnDOT)

Section 1.3 of the draft PGP discusses alternative NPDES general permits. It is unclear what specifically is available as

an alternative NPDES general permit, or what it entails. This should be clarified in either the fact sheet, the permit, or

both.  
 

Response 

At this point in time, no alternative NPDES general permit is available for discharges from the application of pesticides; however,

EPA may determine to develop such a permit at a later point in time if the Agency determines such a permit is appropriate.  That

permit, if one is developed and issued, would be developed in accordance with the CWA and NPDES regulations.

 

 

Comment ID 635.1.001.004

Author Name: Curtis Thomas

Organization: American Water Association, Association of California Water Agencies and Association of Metropolitan Water

Agencies

AWWA, ACWA, and AMWA recommend that in finalizing this rulemaking, the agency should:

 

3. Identify a practical alternative to individual permits except in the most challenging of application scenarios. 
 

Response 

Refer to response to Comment ID: 522.1.001.005.

 

Comment ID 657.1.001.025

Author Name: Beckett Jordan

Organization: Klamath Siskiyou Wildlands Center/Rogue Riverkeeper

Individual Permits  The PGP General Permit should target commercial applicators, and any pesticide applicator on

National Forest and BLM lands should apply for an individual permit. From the regulations for when an individual permit

is necessary, 40 CFR 122.28(b)(3)(G): the location, the size, the quantity and nature of action, as well as other relevant

factors are used to determine if an individual permit is necessary. 

PGP Responses to Comments Coverage Under This Permit

169210/31/2011 04:04 PM EDT



 

 

With respect to waters of the US, the location and use on public lands is pesticide usage on lands held in trust by the

public, and needs adequate opportunity for public comment. The size and quantity is of a large scale-the spraying is on

a landscape level, and may be several hundred times above the threshold application. An NOI is insufficient for this

purpose. Other relevant factors to take into consideration include that it is a public agency conducting the discharge of

pollutants, as well as a contribution of significant environmental impacts to public lands. From an economic perspective

toward dealing with significant impacts, it would be cheaper to go through an individual permitting process than conduct

NEPA and deal with litigation costs for every pesticide application. 
 

Response 

EPA disagrees with commenter’s assertion that individual permits should in all cases be required for any application on national

forest and BLM lands.  The draft PGP provided the public with the opportunity to comment on the appropriateness of the general

permit for discharges from the application of pesticides.  It is not clear what additional information the public needs to demonstrate

that the discharges from such activities on national forest and BLM lands are not adequately controlled under the PGP.

 

Also, for major federal actions, such as large-scale spraying by a federal agency, NEPA requires development of an environmental

impact statement (EIS) regardless of any requirement to obtain an NPDES permit.  Thus, EPA does not agree with the commenter’s

assertion that individual permits would reduce the cost.

 

Comment ID 665.1.001.003

Author Name: Henderson Carol

Organization: New Hampshire Fish and Game Department

Page 6, 1.3 - It states that EPA may require coverage under an alternative permit. It does not state in this section, why

or under what circumstances this may be required except in accordance with 40 CFR 122.64. This should be clarified

since everyone may not be familiar with 40 CFR 122.64; as well as, the need for clarification of the particular

circumstances that may warrant an alternative permit. 
 

Response 

Refer to response to Comment ID 195.1.001.006.

 

Also, the permit has been modified to more precisely reference the approach, i.e., 40 CFR 122.28(b)(3), for EPA to require

coverage under an alternative permit.

 

 

Comment ID 683.1.001.001
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Author Name: Unknown Unknown

Organization: National Marine Manufacturers Association and Association of Marina Industries

In its discussion of "alternative permits," the Draft Fact Sheet properly states that the Agency may require an individual

permit (in accordance with 40 CFR 122.28(b)(3)(ii)) or coverage under an alternative NPDES general permit instead of

the Pesticide General Permit ("PGP"). It also accurately notes that any interested party may petition EPA to take such

an action. [FN 2] The Draft Fact Sheet, however, continues as follows:

 

EPA notes that discharges of pesticides from some vessels are already covered under the Vessel General Permit and

do not require coverage under this general permit (see EPA NPDES Vessels General Permit at

http://www.epa.gov/NPDES/vessels). [FN 3]

 

While it is true that discharges of pesticides from some vessels are covered by the recently-issued Vessel General

Permit, the language of the Draft Fact Sheet tells only part of the story regarding vessel permitting. Without further

elaboration, readers might conclude that any discharge of pesticides from a vessel that is not already covered under the

Vessel General Permit requires NPDES coverage, either under the new PGP or under some other NPDES permit.

Further, they may conclude that any person may petition for coverage of any such vessel discharge under an individual

NPDES permit or another general NPDES permit. Those interpretations are erroneous in two cases, and we ask that

the Agency clarify the language of the final Fact Sheet to make readers aware of those situations. 

 

[FN 2] Draft National Pollutant Discharge Elimination System (NPDES) Pesticides General Permit (PGP) for Discharges

from the Application of Pesticides to or over, including near Waters of the U.S. -- Fact Sheet (hereinafter, "Draft Fact

Sheet") at Section 1.3 at 26. 

 

[FN 3] Id. 
 

Response 

Refer to response to Comment ID 411.1.001.001.

 

 

Comment ID 730.001.009

Author Name: Unknown Unknown

Organization: Aquatic Biologists,  Inc. (ABI)

Different types of permits (pages 6-7) â€" Alternative, Individual and General permits take substantial amounts of time

to receive notice of more information or to just receive the permit. Our WIDNR will be in charge of addressing these

concerns and our state is already short-staffed. This will create increased permit delays where time is of the essence.

Oxygen levels can fluctuate during the growing season and if we are delayed or denied treatment then fish kills can

result. Remember pollution from storm water runoff is not the applicators fault. We are only hired to fix the problems
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these nutrient rich basins create including the spread of exotic vegetation. 
 

Response 

Refer to response to Comment ID 222.1.001.006.

 

Comment ID 936.001.001

Author Name: Jones Milford

Organization: Huttonsville Public Service District

Finalize the general permit proposal identifying practical alternatives to individual permits, except in the most

challenging of application scenarios. 
 

Response 

Refer to response to Comment ID 522.1.001.005.

 

Comment ID 937.001.005

Author Name: Zander Kathleen

Organization: South Dakota Agri-Business Association (SDABA)

EPA states that anyone not covered by its NPDES general permit would need to obtain an individual permit for any

discharges of residues to waters of the US. This presents a dilemma for farmers, foresters and others who, apply or

direct the application of terrestrial pesticides which might someday interact with upland ditches or other conveyances --

which even the US Supreme Court couldn't make up it's mind were "waters of the US". EPA should acknowledge in the

permit that roadside ditches, swales, and other upland conveyances potentially encountered by terrestrial applications

are not subject to the Clean Water Act or its permit.   
 

Response 

Refer to response to Comment ID 301.1.001.005.

 

1.4 - SEVERABILITY

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
 

PGP Responses to Comments Coverage Under This Permit

169510/31/2011 04:04 PM EDT



 

1.5 - OTHER FEDERAL AND STATE LAWS

Comment ID 251.1.001.003

Author Name: Marks Nicole

Organization: Town of Carolina Shores, Carolina Shores, North Carolina (NC)

The Pesticide programs/operations have already been regulated for many years. How can it be justified that this

regulated industry be required to comply with another layer of regulation? 
 

Response 

Refer to responses to Comment IDs 218.1.001.002 and 483.1.001.001.

 

Comment ID 257-cp.001.001

Author Name: Maxwell Roy

Organization: Emmett Irrigation District

EID uses aquatic herbicides in canals and laterals to control aquatic weeds and have ever since these chemicals came

on the market. The district has applied these chemicals without any problems by simply following the label instructions,

which is all ready required by Federal regulations. 
 

Response 

Refer to responses to Comment IDs 218.1.001.002 and 483.1.001.001.

 

Comment ID 330.1.001.001

Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)

We are already SUbject to regulation and oversight by the Florida Department of Agriculture and Consumer Services,

The Florida Fish and Wildlife Conservation Commission, and the Environmental Protection Agency. 
 

Response 

Refer to responses to Comment IDs 218.1.001.002 and 483.1.001.001.
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Comment ID 358.1.001.004

Author Name: Lyons Al

Organization: Hancock Forest Management (HFM)

The proposed PGP states that terrestrial applications are outside the scope of the permit; however, it also indicated in

the EPA published document "Frequently Asked Questions on EPA's draft NPDES Pesticides General Permit' that it

may consider permit expansion to cover terrestrial pesticide applications. To expand the NPDES permit system will

cause additional conflicts between the CWA and FIFRA. 
 

Response 

Refer to response to Comment ID 218.1.001.002.

 

Comment ID 417.001.002

Author Name: Stevenson William

Organization: Lycott Environmental, Inc.

Does FIFRA stand ‘in front' of CWA? Meaning that "The Label is the Law" has been drilled into applicators and provided

protection to the applicator community from law suits. Will that still be the case or is the applicator community open to

more litigation? 
 

Response 

Refer to response to Comment ID 218.1.001.002.

 

Comment ID 453.1.001.023

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

4. Aerial applicators' compliance with the PGP's technology-based limitations of PGP part 2.1 and 2.2, FIFRA and FAA

requirements will likely satisfy the goals of the CWA Small business aerial applicators, small municipalities and other

such client organizations will suffer under the NOI thresholds proposed by EPA, and many applicators would exit the

business. 
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Response 

EPA acknowledges commenter's concerns regarding draft permit framework and impact on small business applicators.  The final

permit addresses these concerns and (1) clarifies requirements for applicators (e.g., expressly indicates the requirements that apply

to applicators, and does not require that applicators must submit NOIs or meet requirements associated with the submittal of an

NOI) to the point that EPA believes such applicators will be able to comply with the provisions of the permit with negligible

additional costs and burdens and (2) includes modified reporting and recordkeeping requirements for small entities to reduce the

burden on such entities.   EPA prepared an economic analysis of this permit, a copy of which is available in the PGP administrative

record.

 

Comment ID 462.1.001.006

Author Name: Scott David

Organization: Office of the Indiana State Chemist (OISC)

EPA recognizes in the proposed permit that there may be other overlapping or duplicative regulatory requirements

relative to the application of pesticides being addressed. However, the Agency does not make any provisions in the

permitting process for accommodating or allowing credit for those regulatory requirements. Instead the current proposal

is to layer additional permitting requirements on top of existing regulatory requirements which may already be

addressing some if not all of the water quality protection safeguards at the core of this effort.

 

For example, in Indiana the Indiana Department of Natural Resources (IDNR) already requires an annual permit for

vegetation control in public waters (see Appendix A) [See page 7 of original comment letter (Docket ID 0462.1)]. The

IDNR requirements appear to be equally if not more protective than the requirements in the proposed permit. However,

the proposed permit seems to make no accommodation for this. In addition, OISC regulatory provisions require all for-

hire aquatic weed and animal control applicators and many government applicators to be certified and licensed to apply

pesticides in or near water. That certification and recertification requirement includes training on best management

practices (BMPs)and other control measures intended to protect the water resource and minimize pesticide

use/discharge to water. Our experience has been that the applicator certification/recertification process is a much more

timely and effective mechanism to communicate and implement control measures such as BMPs. This training seems

preferable to a commitment from applicators in permit application to implement some ill-defined and probably

unenforceable BMPs once every five years. But again, absolutely no provisions are identified in the proposed permit for

this equivalent or better option. Such provisions should be included or referenced in the EPA general permit to serve as

guidance to the EPA regional offices that will be reviewing state permits for adequacy.

 

Consistent with the preceding, in Indiana all area-wide mosquito control applicators, both for-hire contractors and public

agency employees, are required to be trained, certified and licensed by OISC. In addition, forest canopy pest control

operators are almost always government entities, and any of their contractors are required to be certified and licensed

by OISC to engage in that activity for-hire. Further, if the EPA ultimately determines that right-of- way weed control

applications (ditches and conveyances) are an integral part of this permitting requirement , this group of for-hire

applicators is also currently required to be certified and licensed in our State. Currently BMPs and Integrated Pest

Management concepts are covered in the training and certification processes for each of these applicator groups. EPA
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should make clear provisions in the permit that recognize that certified and licensed applicators trained in BMPs and

IPM are already covered by the general permit with or without filing an NOI. This could help avoid costly and

unnecessary duplication for both the regulated entities and the regulators.

 

Likewise, any state that has applicable regulatory requirements that already address such proposed permit issues as

spill reporting, spill response, adverse impacts reporting, prohibitions against the use of faulty or unsafe application

equipment or storage, prohibitions against use of known ineffective pesticides, or other permit provisions should be able

to cite those specific requirements rather than requiring each permit applicant to include them in yet another duplicative

government form. 
 

Response 

Refer to response to Comment ID 218.1.001.002.

 

Comment ID 483.1.001.013

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

Elimination of Joint and Several Liability: An issue of particular concern to CLA is the fact that EPA asserts that all

operators covered by the new draft PGP are jointly and severally responsible for any violation that may occur. This

proposition is stated expressly in the Draft Fact Sheet: "EPA encourages operators to explore possible cost savings by

sharing responsibilities for implementing aspects of this permit. For example, a mosquito control district could assume

the overall coordination of an integrated pest management program while a hired contractor may be responsible for

minimizing the pesticide discharge and for site monitoring and maintaining and calibrating pesticide application

equipment. EPA is requiring, however, that in instances where multiple operators are responsible for the discharge from

larger pesticide application activities, some form of written explanation of the division of responsibilities be documented.

However, any and all operators covered under this permit are still responsible, jointly and severally, for any violation

that may occur, though EPA may consider this written division of responsibilities when determining the appropriate

enforcement response to a violation."[FN 38]

 

As a preliminary matter, one assumes that this statement applies only to operators associated in some way with the

specific application with respect to which a violation occurs. Stated as it is in the Draft Fact Sheet, this language

suggests that EPA intends, as an example, to hold permittees in California jointly and severally liable for violations that

result from the activities of different permittees making unrelated applications in Florida. Both are within the class of

"any and all operators covered under this permit." Even if the final Fact Sheet continues to embrace the notion of joint

and several liability in all cases, this overstatement should be remedied.

 

More to the point for these comments, the Agency's stated intention to hold permittees jointly and severally liable for all

violations that occur in connection with their permitted activities relieves EPA of the need to allocate responsibilities

among permit holders as befits their actual control and ability to effect compliance. Imposing obligations on permittees

for the actions or inactions of others over which they have no control is unlawful. Moreover, failing to allocate
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responsibilities among permittees without adequate support in the record that all such responsibilities meet the statutory

standards of 33 U.S.C. § 304(b) as to all permittees is both unlawful and arbitrary and capricious. Finally, clear

allocation of responsibilities to individual permittees is simply a better, more efficient structure for a permit. A PGP that

muddies the water by creating penumbras of responsibility impairs both the regulated community's efforts to comply and

EPA's ability to enforce. With no meaningful commensurate benefit, adoption of such a permit structure would be

arbitrary and capricious. We will address each of these in turn:

 

(a) It is Unlawful to Impose Liability for Actions Beyond an Individual's Control: The CWA imposes both civil and criminal

liability for violations of NPDES permits. The Draft Fact Sheet states EPA's intent to impose these sanctions on all

permittees for any violations of a permit. As written, however, the draft PGP includes many obligations that can only be

satisfied by one party or another among the panoply of "operators" that EPA has designated for permitting.

 

For example, implementation of Integrated Pest Management ("IPM") evaluations and decision making can only be

effectuated by an NOI-filing permittee. Indeed, this predicate to the decision to apply a pesticide product must have

been accomplished by the time a non-NOI-filing applicator is tasked to perform the application. The individual applicator

has no ability to control its customer's behavior but EPA nonetheless, according to the Draft Fact Sheet, would make

the applicator legally liable, including criminally, for IPM missteps by its customers.

 

Similarly, NOI-filing permittees would be held to account for any failure of applicator permittees to satisfy specific

technology-and water quality-based effluent limitations in the permit that can only be satisfied by the actions of the

applicator. It is true that NOI-filers can and should contract for full compliance with the permit terms when engaging

applicators. It is not true, however, that NOI-filers can so tightly control the performance of their applicators by contract

as to guaranty compliance with permit conditions that can only be honored in the field, at the time of application.

 

These examples are just that --examples of the many individual circumstances in which specific obligations of the draft

PGP can only be complied with through the action of one of the many "operators" that EPA requires to be permitted.

The draft PGP's imposition of obligations -¬and, subsequently, liability --on a wide range of permittees regardless of the

ability of each of those permittees to independently take the actions necessary to comply with those obligations is

contrary to law and to the proposition that Congress cannot authorize and the Executive Branch cannot impose civil or

criminal liability on an individual for actions or inaction beyond their control.

 

(b) Effluent Limitations Requiring Guaranty of Actions of Another Are Not Authorized by CWA and Are Not Supported by

the Existing Record: Even if such a structure did not violate fundamental U.S. law it would violate the Agency's finite

authority under the CWA. If EPA intends to hold applicators liable for actions or inaction by their customers then it

makes those applicators guarantors of their customers' actions. To respond to a claim that it is jointly and severally

liable for its customer's failure to adequately implement the permit's IPM conditions, for example, an applicator must be

able to demonstrate the fact and sufficiency of its NOI-filing customer's conduct. That obligation constitutes a

technology-based effluent limitation [FN 39] to be imposed upon applicators and, as such, it must be supported by the

record. Is such assurance "available?" By what means? At what cost and at what operational burden to the applicator?

Discussions of all of these questions would be necessary elements of the record support for the imposition of such a

requirement on non-NOI-filers. Identical questions would apply to NOI-filers' responsibility to guaranty the performance

of compliance tasks that are solely within the control of their applicators. Evaluations of such issues, and again these

are only illustrative examples, are nowhere reflected in the record. The absence of such discussion and evaluation is

especially problematic where any inability of one party to adequately vouch for the acts of another could give rise to
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criminal liability simply on account of negligence.[FN 40]

 

A separate question, and a separate legal failing of the draft PGP, is its attempt to impose an obligation to vouch for the

acts of another under the authority granted to EPA by Section 304(b)(1), (2) or (4) of the Act.[FN 41] Technology-based

effluent limitations are required to reflect "the degree of effluent reduction attainable" through the application of various

menus of enumerated control measures.[FN 42] Confirmation that another has acted lawfully does not qualify as a

measure that could possibly lead to any degree of effluent reduction. As a result, imposition of that obligation is not

authorized by the statute.

 

Moreover, it is only by reference to certain kinds of "measures" that EPA is authorized to establish the required degree

of effluent reduction. While these vary depending upon the pollutant in question, the measures that the Act commands

EPA to evaluate for toxic and non-conventional pollutants provides a reasonable frame of reference here. For such

pollutants, technology-based effluent limitations must reflect: "the degree of effluent reduction attainable through the

application of the best control measures and practices achievable including treatment techniques, process and

procedure innovations, operating methods, and other alternatives for classes and categories of point sources… .

(Emphasis added)

 

That standard admittedly is capacious, but it is difficult to discern how the imposition of an obligation to certify or

guaranty the acts of another is an instance of the "application of the best control measures and practices achievable

including treatment techniques, process and procedure innovations, operating methods, and other alternatives." CLA

submits that it is not. An effluent limitation requiring one party to vouch for the acts of another is not authorized by the

Clean Water Act.

 

[FN 38] Draft Fact Sheet at 12 (underline added). This statement is supported by various provisions of the draft PGP,

including the imposition of specific effluent limitations on all operators where compliance with those limitations require

actions that can be performed only by an operator that is an applicator (e.g., Sections 2.1.1, 2.1.2 and 2.1.3), and by

Section 7.2, which expressly requires both NOI-filers and non-NOI-filing applicators to maintain a copy of the NOI at the

address on the NOI. Sections 2.2 and 5.0 (IPM and Pesticide Discharge Management Plan ("PDMP")) state that their

obligations apply solely to permittees required to file an NOI, which would be an appropriate allocation of responsibility if

not for the contrary statement in the Draft Fact Sheet. It is that statement -- that any violation of a permit will be

chargeable against all permittees associated with that discharge --along with each instance in which the draft PGP

reflects that intention and any instance in which, contrary to the language of the draft PGP, that statement of intent will

control -- that we address the comments in this section. 

 

[FN 39] Permits consist of effluent limitations subject to 33 U.S.C. § 304(b) (expressed as an Effluent Limitation

Guideline or, in the absence of such a rule, as the permit writer's Best Professional Judgment) and other terms and

conditions. The requirement to perform IPM and equipment calibration are expressly described in the draft PGP as

effluent limitations. Liability for failure to properly perform those obligations would be liability for violation of an effluent

limitation. No non-effluent limitation term and condition authorized by 40 C.F.R. Part 122, Subpart C authorizes an

obligation to guaranty compliance with an effluent limitation by another party.

 

[FN 40] "(c) CRIMINAL PENALTIES.-

(1) NEGLIGENT VIOLATIONS.-Any person who-

(A) negligently violates section 301, 302, 306, 307, 308, 311(b)(3), 318, or 405 of this Act, or any permit condition or

PGP Responses to Comments Coverage Under This Permit

170110/31/2011 04:04 PM EDT



 

limitation implementing any of such sections in a permit issued under section 402 of this Act by the Administrator or by

a State, or any requirement imposed in a pretreatment program approved under section 402(a)(3) or 402(b)(8) of this

Act or in a permit issued under section 404 of this Act by the Secretary of the Army or by a State; or . . .

(B) .. .;

shall be punished by a fine of not less than $2,500 nor more than $25,000 per day of violation, or by imprisonment for

not more than 1 year, or by both. . . ..

33 U.S.C. § 1319(c) (emphasis added).

 

[FN 41] See 33 U.S.C. § 1314(b)(1), (2) and (4). As noted above, the requirement to vouch for another's performance of

a technology-based effluent limitation finds no authority under the statute or EPA's NPDES regulations other than as an

effluent limitation in its own right.

 

[FN 42] 33 U.S.C. § 1314(b)(1)(A), (b)(2)(A) and (b)(4)(A).

 
 

Response 

Consistent with the CWA Operators must comply with all conditions of this permit. Any permit noncompliance constitutes a

violation of the CWA and is grounds for enforcement action; for permit termination, revocation and reissuance, or modification; or

for denial of a permit renewal application.  Also, refer to response to Comment ID 279.1.001.004.

 

 

Comment ID 483.1.001.040

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

Elimination of Joint and Several Liability: An issue of particular concern to CLA is the fact that EPA asserts that all

operators covered by the new draft PGP are jointly and severally responsible for any violation that may occur. This

proposition is stated expressly in the Draft Fact Sheet: "EPA encourages operators to explore possible cost savings by

sharing responsibilities for implementing aspects of this permit. For example, a mosquito control district could assume

the overall coordination of an integrated pest management program while a hired contractor may be responsible for

minimizing the pesticide discharge and for site monitoring and maintaining and calibrating pesticide application

equipment. EPA is requiring, however, that in instances where multiple operators are responsible for the discharge from

larger pesticide application activities, some form of written explanation of the division of responsibilities be documented.

However, any and all operators covered under this permit are still responsible, jointly and severally, for any violation

that may occur, though EPA may consider this written division of responsibilities when determining the appropriate

enforcement response to a violation."[FN 38]

 

As a preliminary matter, one assumes that this statement applies only to operators associated in some way with the

specific application with respect to which a violation occurs. Stated as it is in the Draft Fact Sheet, this language

suggests that EPA intends, as an example, to hold permittees in California jointly and severally liable for violations that
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result from the activities of different permittees making unrelated applications in Florida. Both are within the class of

"any and all operators covered under this permit." Even if the final Fact Sheet continues to embrace the notion of joint

and several liability in all cases, this overstatement should be remedied.

 

More to the point for these comments, the Agency's stated intention to hold permittees jointly and severally liable for all

violations that occur in connection with their permitted activities relieves EPA of the need to allocate responsibilities

among permit holders as befits their actual control and ability to effect compliance. Imposing obligations on permittees

for the actions or inactions of others over which they have no control is unlawful. Moreover, failing to allocate

responsibilities among permittees without adequate support in the record that all such responsibilities meet the statutory

standards of 33 U.S.C. § 304(b) as to all permittees is both unlawful and arbitrary and capricious. Finally, clear

allocation of responsibilities to individual permittees is simply a better, more efficient structure for a permit. A PGP that

muddies the water by creating penumbras of responsibility impairs both the regulated community's efforts to comply and

EPA's ability to enforce. With no meaningful commensurate benefit, adoption of such a permit structure would be

arbitrary and capricious. We will address each of these in turn:

 

(a) It is Unlawful to Impose Liability for Actions Beyond an Individual's Control: The CWA imposes both civil and criminal

liability for violations of NPDES permits. The Draft Fact Sheet states EPA's intent to impose these sanctions on all

permittees for any violations of a permit. As written, however, the draft PGP includes many obligations that can only be

satisfied by one party or another among the panoply of "operators" that EPA has designated for permitting.

 

For example, implementation of Integrated Pest Management ("IPM") evaluations and decision making can only be

effectuated by an NOI-filing permittee. Indeed, this predicate to the decision to apply a pesticide product must have

been accomplished by the time a non-NOI-filing applicator is tasked to perform the application. The individual applicator

has no ability to control its customer's behavior but EPA nonetheless, according to the Draft Fact Sheet, would make

the applicator legally liable, including criminally, for IPM missteps by its customers.

 

Similarly, NOI-filing permittees would be held to account for any failure of applicator permittees to satisfy specific

technology-and water quality-based effluent limitations in the permit that can only be satisfied by the actions of the

applicator. It is true that NOI-filers can and should contract for full compliance with the permit terms when engaging

applicators. It is not true, however, that NOI-filers can so tightly control the performance of their applicators by contract

as to guaranty compliance with permit conditions that can only be honored in the field, at the time of application.

 

These examples are just that --examples of the many individual circumstances in which specific obligations of the draft

PGP can only be complied with through the action of one of the many "operators" that EPA requires to be permitted.

The draft PGP's imposition of obligations -¬and, subsequently, liability --on a wide range of permittees regardless of the

ability of each of those permittees to independently take the actions necessary to comply with those obligations is

contrary to law and to the proposition that Congress cannot authorize and the Executive Branch cannot impose civil or

criminal liability on an individual for actions or inaction beyond their control.

 

(b) Effluent Limitations Requiring Guaranty of Actions of Another Are Not Authorized by CWA and Are Not Supported by

the Existing Record: Even if such a structure did not violate fundamental U.S. law it would violate the Agency's finite

authority under the CWA. If EPA intends to hold applicators liable for actions or inaction by their customers then it

makes those applicators guarantors of their customers' actions. To respond to a claim that it is jointly and severally

liable for its customer's failure to adequately implement the permit's IPM conditions, for example, an applicator must be
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able to demonstrate the fact and sufficiency of its NOI-filing customer's conduct. That obligation constitutes a

technology-based effluent limitation [FN 39] to be imposed upon applicators and, as such, it must be supported by the

record. Is such assurance "available?" By what means? At what cost and at what operational burden to the applicator?

Discussions of all of these questions would be necessary elements of the record support for the imposition of such a

requirement on non-NOI-filers. Identical questions would apply to NOI-filers' responsibility to guaranty the performance

of compliance tasks that are solely within the control of their applicators. Evaluations of such issues, and again these

are only illustrative examples, are nowhere reflected in the record. The absence of such discussion and evaluation is

especially problematic where any inability of one party to adequately vouch for the acts of another could give rise to

criminal liability simply on account of negligence.[FN 40]

 

A separate question, and a separate legal failing of the draft PGP, is its attempt to impose an obligation to vouch for the

acts of another under the authority granted to EPA by Section 304(b)(1), (2) or (4) of the Act.[FN 41] Technology-based

effluent limitations are required to reflect "the degree of effluent reduction attainable" through the application of various

menus of enumerated control measures.[FN 42] Confirmation that another has acted lawfully does not qualify as a

measure that could possibly lead to any degree of effluent reduction. As a result, imposition of that obligation is not

authorized by the statute.

 

Moreover, it is only by reference to certain kinds of "measures" that EPA is authorized to establish the required degree

of effluent reduction. While these vary depending upon the pollutant in question, the measures that the Act commands

EPA to evaluate for toxic and non-conventional pollutants provides a reasonable frame of reference here. For such

pollutants, technology-based effluent limitations must reflect: "the degree of effluent reduction attainable through the

application of the best control measures and practices achievable including treatment techniques, process and

procedure innovations, operating methods, and other alternatives for classes and categories of point sources… .

(Emphasis added)

 

That standard admittedly is capacious, but it is difficult to discern how the imposition of an obligation to certify or

guaranty the acts of another is an instance of the "application of the best control measures and practices achievable

including treatment techniques, process and procedure innovations, operating methods, and other alternatives." CLA

submits that it is not. An effluent limitation requiring one party to vouch for the acts of another is not authorized by the

Clean Water Act.

 

[FN 38] Draft Fact Sheet at 12 (underline added). This statement is supported by various provisions of the draft PGP,

including the imposition of specific effluent limitations on all operators where compliance with those limitations require

actions that can be performed only by an operator that is an applicator (e.g., Sections 2.1.1, 2.1.2 and 2.1.3), and by

Section 7.2, which expressly requires both NOI-filers and non-NOI-filing applicators to maintain a copy of the NOI at the

address on the NOI. Sections 2.2 and 5.0 (IPM and Pesticide Discharge Management Plan ("PDMP")) state that their

obligations apply solely to permittees required to file an NOI, which would be an appropriate allocation of responsibility if

not for the contrary statement in the Draft Fact Sheet. It is that statement -- that any violation of a permit will be

chargeable against all permittees associated with that discharge --along with each instance in which the draft PGP

reflects that intention and any instance in which, contrary to the language of the draft PGP, that statement of intent will

control -- that we address the comments in this section. 

 

[FN 39] Permits consist of effluent limitations subject to 33 U.S.C. § 304(b) (expressed as an Effluent Limitation

Guideline or, in the absence of such a rule, as the permit writer's Best Professional Judgment) and other terms and
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conditions. The requirement to perform IPM and equipment calibration are expressly described in the draft PGP as

effluent limitations. Liability for failure to properly perform those obligations would be liability for violation of an effluent

limitation. No non-effluent limitation term and condition authorized by 40 C.F.R. Part 122, Subpart C authorizes an

obligation to guaranty compliance with an effluent limitation by another party.

 

[FN 40] "(c) CRIMINAL PENALTIES.-

(1) NEGLIGENT VIOLATIONS.-Any person who-

(A) negligently violates section 301, 302, 306, 307, 308, 311(b)(3), 318, or 405 of this Act, or any permit condition or

limitation implementing any of such sections in a permit issued under section 402 of this Act by the Administrator or by

a State, or any requirement imposed in a pretreatment program approved under section 402(a)(3) or 402(b)(8) of this

Act or in a permit issued under section 404 of this Act by the Secretary of the Army or by a State; or . . .

(B) .. .;

shall be punished by a fine of not less than $2,500 nor more than $25,000 per day of violation, or by imprisonment for

not more than 1 year, or by both. . . ..

33 U.S.C. § 1319(c) (emphasis added).

 

[FN 41] See 33 U.S.C. § 1314(b)(1), (2) and (4). As noted above, the requirement to vouch for another's performance of

a technology-based effluent limitation finds no authority under the statute or EPA's NPDES regulations other than as an

effluent limitation in its own right.

 

[FN 42] 33 U.S.C. § 1314(b)(1)(A), (b)(2)(A) and (b)(4)(A).

 
 

Response 

Refer to response to Comment ID 483.1.001.013. 

 

Comment ID 487.1.001.005

Author Name: Fitch Matt

Organization: Texas Agricultural Aviation Association (TAAA)

Aerial applicators in Texas already follow the many professional and safety standard operating procedures that

professional aerial applicators use, including the requirements of the Federal Aviation Administration (FAA), FIFRA, and

many state and local requirements affecting aerial pesticide application. In fact, the Texas Department of Agriculture

recently adopted rules to increase the continuing education and training requirements aerial applicators must meet in

order to renew their license to levels that meet the EPA-endorsed PAASS program. These heightened education and

training requirements were adopted at the request of our association, which has taken a pro-active approach to

increasing the level of safety for pilots and minimizing the incidence of drift. 
 

Response 
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EPA acknowledges commenter's statements about existing industry education and training requirements. Refer to response to

comment ID 218.1.001.002.

 

Comment ID 522.1.001.002

Author Name: Kimura Laurence

Organization: Fresno lrrigation District, California

The proposed NPDES permit system for use of aquatic pesticides will create unnecessary and duplicative regulation of

EPA FIFRA registered aquatic products. 
 

Response 

Refer to response to Comment ID 218.1.001.002.

 

Comment ID 526.1.001.003

Author Name: Loughery Richard

Organization: Edison Electric Institute (EEI)

Failing to comply with a FIFRA label cannot be a violation of the Clean Water Act unless there is a "discharge of a

pollutant"  
 

Response 

EPA agrees with commenter that a violation of the FIFRA label is not itself a violation of the CWA.  However, as discussed in the

fact sheet, if Operators are found to have applied a pesticide in a manner inconsistent with any relevant water-quality related FIFRA

labeling requirements, EPA will presume that the effluent limitation to minimize pesticides entering the Waters of the United States

has been violated under the NPDES permit.  Therefore, a violation of the FIFRA label could also be a CWA violation.  Please see

Part III.2 of the fact sheet for a more in depth discussion of this topic. 

 

Comment ID 529.001.003

Author Name: Vassilaros T.

Organization:  

Additionally, products used for aquatic plant management are already subjected to an intensive approval process by the

US EPA before they can be registered. These products are designed, regulated, purchased, and professionally applied
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to perform specific purposes, as deemed through the EPAï¿½s evaluation process.

 

Products used for aquatic plant management are regulated by the States Department of Agriculture, the States

Department of Natural Resources, and the U.S. Environmental Protection Agency. 
 

Response 

Refer to response to Comment ID 218.1.001.002.

 

Comment ID 530.001.003

Author Name: Wierzbicki G.

Organization:  

Additionally, products used for aquatic plant management are already subjected to an intensive approval process by the

US EPA before they can be registered. Products used for aquatic plant management are regulated by the State of

Michigans Department of Natural Resources. 
 

Response 

Refer to response to Comment ID 218.1.001.002.

 

Comment ID 531.001.003

Author Name: Kornuta N.

Organization:  

Additionally, products used for aquatic plant management are already subjected to an intensive approval process by the

US EPA before they can be registered. These products are designed, regulated, purchased, and professionally applied

to perform specific purposes, as deemed through the EPA' evaluation process. Products used for aquatic plant

management are regulated by the States Department of Agriculture, the States Department of Natural Resources, and

the U.S. Environmental Protection Agency. 
 

Response 

Refer to response to Comment ID 218.1.001.002.

 

Comment ID 536.001.002

PGP Responses to Comments Coverage Under This Permit

170710/31/2011 04:04 PM EDT



 

Author Name: Sodolak M.

Organization:  

Furthermore, the proposed regulations actually undermine the EPAâ€™s intensive evaluation registration process of

aquatic pesticides. Registered aquatic products have already been designed, tested, purchased and regulated through

the intense scrutiny of the EPA's evaluation process. 
 

Response 

Refer to response to Comment ID 218.1.001.002.

 

Comment ID 594.001.003

Author Name: Lazuka D.

Organization:  

Additionally, products used for aquatic plant management are already subjected to an intensive approval process by the

US EPA before they can be registered. These products are designed, regulated, purchased, and professionally applied

to perform specific purposes, as deemed through the EPAï¿½s evaluation process.

 

Products used for aquatic plant management are regulated by the States Department of Agriculture, the States

Department of Natural Resources, and the U.S. Environmental Protection Agency. 
 

Response 

Refer to response to Comment ID 218.1.001.002.

 

Comment ID 638-cp.001.002

Author Name: Daily Mark

Organization: Idaho Aquaculture Association,  Inc. (IAA)

For the record, we believe that this general permit is unnecessary if label guidelines for use and application are

followed.  
 

Response 

Refer to response to Comment ID 218.1.001.002.
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Comment ID 647.001.003

Author Name: Conroy J.

Organization:  

opportunities, and improve navigation and flood control capabilities. The products used for aquatic plant management

are subjected to intensive evaluation by the US EPA before they can be registered for the purpose of controlling specific

target organisms. These products are designed, regulated, purchased and professionally applied to perform that

specific purpose. In addition, these products are further regulated by the Michigan Department of Agriculture, the

Michigan Department of Natural Resources and Environment and the US Environmental Protection Agency. 
 

Response 

Refer to response to Comment ID 218.1.001.002.

 

Comment ID 657.1.001.026

Author Name: Beckett Jordan

Organization: Klamath Siskiyou Wildlands Center/Rogue Riverkeeper

The PGP Permit does not Obviate the Need to Conduct NEPA 

 

The final PGP permit needs to be strengthened to make sure that significant and cumulative environmental impacts are

being addressed when aerial spraying is done in addition to getting the NPDES permit; it is foreseeable that agencies

and industry will claim there is no need to do NEPA once the activity is broadly granted by the general permit. Recall

League of Wilderness Defenders/Blue Mountains Biodiversity Project v. Forsgren, 309 F.3d 1181 (9th Cir. 2002), in

which the USFS was forced to 1) prepare an adequate EIS that takes into account inevitable drift of pesticide, and 2)

obtain a NPDES permit for aerial spraying. Public agencies will still need to conduct an NEPA though they will

foreseeably have a NPDES general permit. 

 

The Forest Service's literature on when an EIS is necessary for herbicide and pesticide application in Invasive Plant

Management Decisions and Environmental Analyses (2001) clearly prescribes that an EIS is necessary for aerial

application of pesticides on an operational basis.  

 

An EIS must be used when actions have significant effects. The Forest Service requires an EIS for certain "classes of

actions" (FSH 1909.15, §20.6). Two classes of actions are applicable to invasive plant management: 

 

Class 2: Proposals to carry out or to approve aerial application of chemical pesticide on an operational basis [or] Class

4: Other proposals to take major Federal actions that may significantly affect the quality of the human environment.
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Class 4 actions may be covered under program environmental impact statements and tiered site-specific environmental

documents or by the preparation of site-specific environmental impact statements.  (FSH 1909.15, 20.6). This language

is drafted to mirror the herbicide reporting requirements (Invasive Plant Management Decisions and Environmental

Analyses at 16): 

 

Any site-specific proposal, including an adaptive management proposed action, should be clear and specific under what

conditions the pesticide will be applied, the geographic areas in which treatment will occur, and the range or an

approximation of the acres that will be treated. There must be a clear description of the decision process or criteria that

will be used to assign the treatment type (rather than the individual chemical and/or rate for each site). The proposed

action would include the following: 

 

-All herbicides will be applied strictly in accordance with the label directions.

-All state and federal pesticide laws will be adhered to. -Herbicides will be applied under the direction of a licensed

applicator.

-An approximation or range of acres to be treated with herbicides, by geographic and/or analysis area

-Any mitigation measures 

 

The final PGP should include annual reporting requirements that contain clear guidelines pertaining to describing the

cumulative and significant environmental impacts of the pesticide use to aquatic habitat. 
 

Response 

EPA agrees with commenter that the PGP does not obviate the need to conduct NEPA evaluations to the extent NEPA requirements

apply.  EPA disagrees with commenter that the PGP needs to be strengthened to make sure that Operators are addressing significant

and cumulative environmental impacts and that the permit should include clear guidelines pertaining to describing these situations.

As highlighted by the commenter, the NEPA requirements already apply to federal agencies.  The PGP does not alter when such

evaluations, performed under NEPA, are required. The Agency plans to work with its federal partners over the course of the next

several years to assess the complex interaction of pesticides and water quality from the range of activities covered under the PGP

and based on the findings of that evaluation will modify or reissue the permit, as appropriate, to provide additional protections.  In

addition, EPA will review any adverse incident reporting data to gauge effects of discharges covered under the PGP. For this first

general permit, EPA does not believe it is necessary and appropriate to burden Operators with such a complex undertaking.

 

Comment ID 665.1.001.004

Author Name: Henderson Carol

Organization: New Hampshire Fish and Game Department

Page 7, 1.5 - How will compliance with State laws be addressed? Will the PGP include a blanket compliance condition

for the entire State, or will it be addressed for every waterbody and/or treatment acreage? For example, how will the

PGP address whether the treatments comply with RSA 212-A, Endangered Species Conservation Act? Need for

clarification on how compliance will be incorporated within the PGP. 
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Response 

EPA acknowledges commenter's question about how compliance with state laws will be addressed.  Section 1.5 of the PGP

provides that operators must comply with all other applicable federal and state laws and regulations that pertain to the application of

pesticides. It is up to the Operator to ensure that he/she is complying with all applicable laws while maintaining compliance with the

PGP. 

 

Refer also to response to Comment ID 218.1.001.002.  

 

Comment ID 685.1.001.004

Author Name: Musa Christine

Organization: Warren County Mosquito Extermination Commission (WCMEC), New Jersey

In addition, on the state level,

• Under the NJ Health Statutes our Commission already annual produces a Plans and Estimates, a document which is

reviewed by Rutgers University.

• Also according to those state laws, our Commission produces an Annual Report.

• We already follow all NJ pesticide regulations established under the NJ Department of Environmental Protection's

Pesticide Control Program http://www.state.nj.us/dep/enforcement/pcp/

• Our Commission abides by the provisions of the NJ Open Public Records Act.

• Our Commission follows well developed records retention laws governed by the NJ Division of Records Management.

• The NJ Mosquito Control Association (NJMCA) and our Commission as a base component of the NJMCA are

members of the USEPA's Pesticide Environmental Stewardship Program under the American Mosquito Control

Association's membership. The NJMCA's PESP Strategy Document can be found at

http://www.njmca.org/files/PESP.pdf This strategy document describes how mosquito control is conducted in New

Jersey.

 

Activities being proposed under this Clean Water Act permit are already being addressed by another set of

laws/guidelines. To pursue imposition of these duplicate requirements accomplishes nothing and is fiscally

irresponsible. 
 

Response 

Refer to response to Comment ID 218.1.001.002.

 

Comment ID 703.001.012

Author Name: Hancock William
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Organization: Marine Biochemists owned by Arch Chemicals, Inc.

Water Quality-Based Effluent Limitations: We support the Agency's decision not to impose numeric effluent limitations in

the pesticide general permit; we believe the FIFRA registration process provides environmental protection. 
 

Response 

Refer to responses to Comment IDs 277.1.001.012 and 218.1.001.002.

 

Comment ID 706.1.001.005

Author Name: Moore Beth

Organization: Oregon Department of Environmental Quality (OR DEQ) and  Oregon Department of Agriculture (ODA)

The permit should be clear on whether noncompliance with FIFRA (drift) subjects the user to a violation of CWA for not

having a permit. This would be put in section 1.5. 
 

Response 

Refer to response to Comment ID 188.1.001.003 and PGP Comment Response Scope Essay.

 

Comment ID 712.2.001.010

Author Name: Baus Terry

Organization: Department of Public Works,  City and County of Denver, Colorado

6. There is a conflict between EPA's general permit and what is required by the Colorado Noxious Weed Act (C.R.S.

35-5.5) and the associated Rules (8 CCR 1206- 2). These are statewide weed management plans that must be

followed by all public and private landowners. There are elimination requirements 15 feet from the ordinary high water

mark for select noxious weeds. This will be very difficult to comply with if the general permit is to cover this.

 

a. Section 1.5 addresses other federal and state laws, but only mentions    FIFRA. How can we be in compliance with

the State Weed Law while waiting for a general permit during the growing season. [I need to understand this better; the

way this is phrased is not self-explanatory.] 
 

Response 

It is unclear from Commenter’s comment how the CO state noxious weed act is inconsistent with the PGP. Furthermore, the PGP is

only applicable in those areas where EPA is the permitting authority, which only includes federal facilities and Indian Country lands
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in CO. Also refer to response to Comment ID 665.1.001.004.

 

Comment ID 712.2.001.011

Author Name: Baus Terry

Organization: Department of Public Works,  City and County of Denver, Colorado

The draft general permit presents overly burdensome planning, recordkeeping, and reporting requirements on operators

during an already busy time of the season.

 

We agree that all treated sites should be monitored before, during and after treatment; however the proposed record-

keeping and reporting requirements go beyond what is necessary and substantially exceed that which is already

required by Colorado law. For instance, Section 2.2.1.1 requires identification of target mosquitoes, analysis of

surveillance data, and development of species-specific pest management strategies and doing this at the beginning of

each year. There are 44 species of mosquitoes in Colorado[FN 2] and you may find many of them in the same standing

water at different times of the summer. By a strict reading of the draft permit, one would be required to identify (by

sampling and lab analysis?) each larvae species present within a treatment area; this level of effort is time-consuming,

expensive, and unnecessary inasmuch as any management plan for controlling mosquito larvae would address

elimination of the standing water or of the conditions which allowed mosquito larvae to live in that site (such as

eliminating the cattails). Moreover, a larvicide addressed to one type of mosquito species will kill all types of mosquitoes

and dosage would be determined by the conditions of the site, not by the species type.

 

Denver follows the professional and safety standard operating procedures and record keeping requirements established

by the Colorado Department of Agriculture's Pesticide Applicator's Program. By Colorado law, reporting requirements

include identification of:

 

· The site and target pest

· Pesticide product

· Rate of application

· Acreage Treated

· Date of Treatment

· Weather and location-specific description

 

These are reasonable reporting requirements. Establishment of additional reporting requirements under two separate

and duplicative regulatory programs will unduly complicate the process.

 

Compliance with these procedures may delay pesticide applications from occurring at the time for optimal results. 

 

[FN 2]  Identification and Geographical Distribution of the Mosquitoes of North America, North of Mexico, Darsie,

Richard F. 
 

Response 
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Refer to responses to Comment IDs 218.001.002 and 223.1.001.004.

 

Comment ID 784.001.001

Author Name: Savin Guy

Organization: Savin Lake Services

Savin Lake Services is a small business located in northern Michigan. We currently employ 11 team members. We own

(7) boats and currently manage over (60) lakes upwards in size of 2,000 acres. We estimate that we manage

approximately 7,500 acres of vegetation in lakes during the coarse of each year. We are professional that utilize GPS

application technology to ensure that we are "doing it right" when we work on waterbodies. The additional costs and

manpower required to implement NPDES permits for each water body we manage is not only cost prohibitive - but is

not necessary. We are currently governed by the Michigan Department of Agriculture, and permitted by the Michigan

Department of Natural Resources and Environment. We already have rigorous and substantial permitting requirements

that we must abide by when managing lakes. It is NOT necessary to add another layer of government intervention in

our process. 
 

Response 

Refer to response to Comment ID 218.1.001.002.

 

Comment ID 807.001.003

Author Name: Gambino R.

Organization:  

I keep the required CT DEP records on all treatments including permits, maps, invoices and correspondence going

back to the early 1980's.  I have over four file drawers with information on ponds & lakes I have treated.  Right now I am

able to keep on top of the paperwork, labor requirements, Department of Environmental Protection requirements and

have had the added burden of reporting to the local Inland Wetland agencies in each town I make treatments in our

state.  Enough is enough!  
 

Response 

Refer to response to Comment ID 218.1.001.002.

 

Comment ID 848.001.002

Author Name: Bondra Joe

PGP Responses to Comments Coverage Under This Permit

171410/31/2011 04:04 PM EDT



 

Organization: Cygnet Enterprises Inc.

The products used for aquatic plant management activities are subjected to intensive evaluation by the US EPA before

they can be registered for the purpose of controlling specific target organisms. These products are designed, regulated,

purchased and professionally applied to perform that specific purpose. In addition, these products are usually further

regulated by the States Department of Agriculture, the States Department of Natural Resources and the U.S.

Environmental Protection Agency.  
 

Response 

Refer to response to Comment ID 218.001.002.

 

Comment ID 909.1.001.004

Author Name: Haney Mark

Organization: Kentucky Farm Bureau Federation (KFB)

In Kentucky agricultural producers must be certified to purchase and apply many pesticides. Commercial applicators

are required to be certified and licensed as do consultants and sales agents. In each case, individuals who are certified

must maintain that certification by accumulating a minimum amount of continuing education training on the proper use

and application of pesticides. Agricultural producers and pesticide applicators receive considerable training to help them

understand the correct and legal way pesticide products can be used to avoid improper use or off-target movement of

pesticides. 
 

Response 

EPA acknowledges commenter's statement that Kentucky agricultural producers are already performing a number of activities

designed to control the application of pesticides.  Refer also to Comment ID 218.1.001.002.

 

1.6 - PUBLIC PARTICIPATION

Comment ID 263.1.001.003

Author Name: Wolf Joel

Organization: South Florida Aquatic Management Society (SFAPMS)

The public accessibility of permit submissions and Notice of Intents has been considered by many to be a violation of

intellectual property rights. Each company and or municipality may use a different composition of various herbicides to

achieve desired results. These particular compositions, if made public would eliminate business advantages that have
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been maintained for decades. Doing so would not only create issues within the industry, but also will serve as a

violation of federally created intellectual property rights. 
 

Response 

EPA acknowledges commenter's concern with confidential business information.  Pursuant 40 CFR Part 2, Operators may claim

appropriate information submitted for purposes of the PGP as confidential business information (CBI).  EPA will redact all such

language properly claimed as CBI if it determines that it is appropriate to withhold from the public (see 40 CFR Part 2).  The final

permit now does not require for-hire applicators to submit annual reports or NOIs, thus, the Agency believes the segment most

concerned with confidential information is not required to submit such reports.

 

Comment ID 285.001.006

Author Name: Holme Brie

Organization: Portland Water District,  Maine

The public should have access - on EPA's website and in state environmental agency offices - to all notices of intent to

discharge pesticides, pesticide treatment planning documents, and monitoring data generated as part of the general

permit process. The draft permit allows applicators to keep much of this information to themselves, or requires it to be

disclosed only in the form of unhelpful summaries. [p. 19  25] 
 

Response 

EPA acknowledges commenter's desire to have information publicly available.  EPA intends to make all notices of intent publicly

available through an electronic, publicly accessible system at www.epa.gov/npdes/pesticides.  The Agency is making appropriate

information accessible to the public through EPA.  However, the Agency estimates approximately half a million pesticide

application activities a year will be covered under EPA's PGP and it would be infeasible to include all information identified by the

commenter on EPA’s website.  Applicators are required to comply with all applicable regulations and in certain instances, those

requirements include public notice.  EPA does not believe public notice for discharges from such activities require further public

notice beyond what is already required for the application itself.  The Agency sees additional formal public input on a process that

is already regulated under both FIFRA and CWA as being unnecessary.

 

As discussed above,  The Agency, upon request, is making appropriate information such as data developed pursuant to the permit

requirements (e.g., the pesticide discharge management plan that is not claimed as CBI pursuant to 40 CFR Part 2) publicly

accessible through EPA. Similarly, the public may, at any time, notify the Agency of concerns with discharges and impacts to water

quality.  The Agency will evaluate and take any necessary actions on any credible claims.  So, whether the public identifies

concerns prior to or after initiation of pesticide discharge, EPA will accept and respond to any reasonable requests/concerns for

these newly permitted discharges.  Also, since, as the commenter mentions, many pesticide applications occur on a fairly regular,

predictable interval, the public has the ability with or without submission of an NOI to notify the Agency of concerns associated

with pesticide discharges.
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Also, EPA disagrees with commenter that the NOI should identify the specific pesticide or pesticides proposed to be discharged.

Consistent with 40 CFR §122.28, EPA is requiring that the NOIs identify the locations where pesticide treatment will occur (either

through a narrative description or a map) and the general category of pest control to be employed.  EPA expects more detailed

information to be provided in the annual reports, at which point the Operator will be able to provide more specific details on the

actual pests controlled and pesticide application activities performed.  EPA plans to have these annual reports be available to the

public upon request.  Please note it is infeasible to expect Operators to provide a list of all specific pesticide or pesticides proposed

o be discharged in the NOI because Operators may not know at the time of NOI submission exactly which pesticide products will

be used over the course of permit coverage. EPA expects to evaluate this process over the course of this five year permit and will

adjust any future permit reissuance or modification should information suggest this approach is not adequately protecting water

quality.

 

To be covered under this permit, certain Operators must complete an initial PDMP prior to submitting an NOI for permit coverage.

EPA agrees with commenter that these plans should be prepared prior to submission of an NOI (rather than prior to first discharge)

and has modified the final permit to reflect this change. Doing so helps to ensure that permittees have taken steps to (1) assess all

known future permitted discharges and (2) implement appropriate pest management measures to control these discharges in advance

of permit coverage.  To be clear though, the PDMP itself does not contain effluent limits; rather it constitutes a tool to assist both

the Operator and EPA in ensuring and documenting that effluent limits are met. This documentation must be kept up-to-date. Where

pest management measures are modified or replaced, such changes must be documented in the PDMP.  If Operators required to

develop a PMDP fail to develop and maintain an up-to-date PDMP, they will have violated the permit. This recordkeeping violation

is separate and distinct from a violation of any of the other substantive requirements in the permit (e.g., effluent limits, corrective

action, monitoring, and reporting.

 

Comment ID 318.001.005

Author Name: Holme Colin

Organization: Lakes Environmental Association

The public needs to be informed of all pesticide applications and the monitoring and assessment data after applications.

At a minimum, this should be posted and easy to find on the EPA website, State Environmental Protection website,

town/city/county website (if available) and put out in local newspapers and over the radio. 
 

Response 

Refer to response to Comment ID 285.001.006. Please note NOIs for this permit are not the equivalent of the permit itself, nor do

NOIs constitute permit applications that require a comment period.  

 

Comment ID 328.001.005

Author Name: Goes Jim
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Organization: Walden University

Strengthen the public's right-to-know - The public should have access - on EPA's website and in state environmental

agency offices - to all notices of intent to discharge pesticides, pesticide treatment planning documents, and monitoring

data generated as part of the general permit process. The draft permit allows applicators to keep much of this

information to themselves, or requires it to be disclosed only in the form of unhelpful summaries. [p. 19-25] 
 

Response 

Refer to response to Comment ID 285.001.006

 

Comment ID 350.1.001.006

Author Name: Sales Tracie

Organization: Merrimack River Watershed Council,  Inc. (MRWC)

Currently, the PGP draft permit requires that NOIs are made public once submitted through the eNOl system. However,

MRWC suggests that EPA also create an online database in which adverse incident reports, Pesticide Discharge

Management Plans (PDMPs) and final annual reports are made open to the public as well. Currently, the draft permit

requires the public to request copies of these documents from EPA so as to protect permittees' Confidential Business

Information. MRWC recognizes the importance of business confidentiality, but we also believe that transparency and

public availability of information is vital, and therefore we recommend that EPA post on an online database the portions

of PDMPs and annual reports not containing Confidential Business Information. Sensitive or confidential information

would only be available upon request as is currently written in the draft permit. Ideally, EPA would create a single,

simple database that would include NOIs, PDMPs, annual reports, and reports of adverse incidents, so that interested

parties could easily obtain information about pesticide applications in their areas. 
 

Response 

Refer to response to Comment ID 285.001.006

 

Comment ID 351.1.001.003

Author Name: Hughes Tom

Organization: Jones Fish Hatcheries & Lake Management

I am also concerned about the plans to publish information pertaining to our treatment to the public record. I do not

object to compliance with EPA regulations and will freely submit any information required. I do find fault with the idea

that my competition could potentially access my client information. I do compete with other companies that offer

pesticide applications. As head of a lake management company, I cannot help but be concerned that the loss of my
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proprietary client information would result in a loss of business. I would truly hate to see the loss of a single contract, as

a result of the proposed regulations, be the difference between success and failure. This company is my livelihood. I am

genuinely concerned that an increase in accessibility and hope that my plea for reconsideration of this issue is

answered. 
 

Response 

Refer to response to Comment ID 263.1.001.003. Generally, EPA will redact all such language properly claimed as CBI if it

determines that it is appropriate to disseminate a copy of any information required under the permit in response to a public request.

This may not apply to “effluent data” as defined under 40 CFR §2.302 or those limitations provided under 40 CFR 2.307.

 

Comment ID 394.1.001.003

Author Name: Riexinger Patricia

Organization: New York State Division of Fish, Wildlife and Marine Resources

4. There are opponents to pesticide applications who will attempt to exploit procedural details (as opposed to more

substantive issues - environmental, health and safety) to stop applications;

 

5. These types of "Procedural detail"-based interventions can cause significant problems for both regulators and

applicants. The applicant may be deterred from providing important services and regulators' staffing and resources may

be diverted from other permit reviewing needs;

 

6. Based on items 4 and 5 above, this new permitting requirement should be crafted, to the extent possible, to minimize

the potential for procedurally-based fights. 
 

Response 

EPA acknowledges commenter's concern.  As drafted, any public requests for information from Operators, separate from the

publicly accessible NOIs, must go through EPA.  The Agency can then determine the appropriateness of the request and obtain

information from Operators where necessary.  While the permit provides a 10-day notification period prior to authorization of

discharges for those Operators required to submit NOIs, EPA makes the final determiniation on whether or not to delay permit

authorization based on information suggesting permit coverage may not be appropriate.  Thus, EPA believes this provides assurance

that unreasonable attempts to delay pesticide application will not  be as a result of administrative procedures required for obtaining

NPDES permit coverage. Also refer to responses to Comment IDs 232-cp.001.003 and 513.1.001.006. 

 

Comment ID 456.1.001.004

Author Name: Latham Mark
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Organization: Manatee County Mosquito Control District (MCD),  Manatee County, Palmetto,  Florida (FL)

Our largest concern with the NPDES permitting process is the possibility that a “concerned-citizen” group would hold up

the issuance of the PGP required for mosquito control applications in Manatee County by using

comments/suggestions/arguments not based on sound science or experience to question the professionally developed

IPM plan that the Manatee County Mosquito Control District employs to control mosquitoes. We hope to have some

assurance from the EPA and also from the individual States that will be issuing the PGP that a “concerned citizen”

group will not have a significant role in issuing, judging or modifying the IPM plan for any one specific MCD including

that plan from Manatee County MCD. We hope that the EPA is willing to recognize that individual MCD make IPM

decisions based upon science and locally relevant scientific data collection. In short, the MCD is the most experienced

and most professional organization available to formulate scientific-based mosquito control plans. Furthermore, we

hope that the EPA recognizes that “concerned citizen” groups (ie anti-pesticide organizations) often times fail to base

arguments upon science. Unscientific comments/beliefs and hearsay should not be used to modify the NPDES PGP or

have any effect upon the issuance of PGP to the individual MCD including the Manatee County MCD. The intent of the

PGP is to protect water quality using “best available science”; the issuance of an NPDES permit to aquatic pesticide

users should not become an avenue by which “concerned-citizen” groups now rally behind to stop all beneficial-use

pesticide applications. We hope that the EPA can craft a mechanism by which this cannot happen and/or, at the very

least, be fully aware of the specter of this possibility. 
 

Response 

Refer to responses to Comment IDs 394.1.001.003 and 232-cp.001.003.

 

 

Comment ID 456.1.001.018

Author Name: Latham Mark

Organization: Manatee County Mosquito Control District (MCD),  Manatee County, Palmetto,  Florida (FL)

The EPA take special precautions to not allow anti-pesticide groups to hold-up the issuance of our NPDES permit to the

extent that these groups may question our IPM plans for controlling mosquitoes and/or demand end-users of aquatic

pesticides to provide chemical use data beyond the limits of reasonable expectation (these limits are already defined by

FIFRA and the PGP and anti-pesticide groups should not demand data collection beyond what FIFRA and the PGP

specifies). 
 

Response 

Refer to responses to Comment IDs 394.1.001.003 and 232-cp.001.003.
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Comment ID 471-cp.001.004

Author Name: Forster Gordon

Organization: Crop Production Services (CPS)

· EPA should consider providing a second public comment period to ensure the best possible permit can be

implemented. 
 

Response 

Refer to response to Comment ID 472.1.001.004.

 

Comment ID 495-cp.001.002

Author Name: Watkins Gretchen

Organization: Lac du Flambeau Band of Lake Superior Chippewa Indians Water Resource Program

e-mail notification to tribal representatives should be sent when NOI's are applied for in Tribal areas. 
 

Response 

EPA acknowledges commenter's desire for NOIs to be sent via email to tribal areas.  In fact, all NOIs will be publicly accessible to

the general public through the eNOI system.  EPA may, depending on availability of funds, develop an electronic system that

provides additional notification of NOIs to entities such as tribes and Fish and Wildlife Service and National Marine Fisheries

Service field offices.

 

Comment ID 513.1.001.006

Author Name: Harriott Nichelle

Organization: Beyond Pesticides et al.

Public Comment Is Essential to the Permitting Process

 

The general permit will be subject to public comment, providing an opportunity to address the effluent limitations and

management plans, as well as request a public hearing on the permit, as required under the CWA. We urge the agency

to adopt a provision that local communities must be notified - whether via local newspaper, television or radio - of the

public comment period for the issuance of permits. This would ensure that local citizenry, especially those who regularly

utilize local surface or ground waters, have ample opportunity to be a part of this regulatory process. 
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Response 

Consistent with the CWA and the Administrative Procedures Act (APA), EPA proposed a draft PGP for  public notice and

comment. The comments have been reviewed and considered as EPA prepared  the final PGP.  The commenter is mistaken in

equating the 10-day waiting period in this permit with the kind of public comment period that is traditionally part of proposed

permits or rules; therefore, EPA clarifies that this 10-day waiting period is not a public notice period under 40 C.F.R. §124.10.

Rather, it was specified in accordance with EPA’s authority to determine an appropriate waiting period between NOI submittal and

discharge authorization under 40 C.F.R. §122.28(b)(2)(iii) and (iv). EPA will always consider any information received from the

public, but does not plan to provide formal responses to such submissions.  If, however, there is valid issue about the proposed

discharge, EPA will take appropriate steps to address the concern.  Depending on the nature of the issue and the timing, EPA may

require appropriate action either prior to or following discharge authorization.  In addition, EPA may delay authorization if

warranted, or may determine that the discharge is not eligible for authorization under this permit. Please also see response to

Comment ID 285.1.001.006.

 

Comment ID 552.001.006

Author Name: Medbery A.

Organization:  

Strengthen the public's right-to-know - The public should have access - on EPA's website and in state environmental

agency offices - to all notices of intent to discharge pesticides, pesticide treatment planning documents, and monitoring

data generated as part of the general permit process. The draft permit allows applicators to keep much of this

information to themselves, or requires it to be disclosed only in the form of unhelpful summaries. [p. 19-2 
 

Response 

Refer to response to Comment ID 285.001.006

 

Comment ID 558.001.003

Author Name: Morello P.

Organization:  

The PublicRightToKnow is a must. Truthful right to know information! 
 

Response 

EPA acknowledges commenter's request for public right to know.  The PGP was developed and requires information be managed

consistent with all federal requirements associated with public accessibility of permit information. Refer to response to Comment
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ID 285.001.006.

 

Comment ID 584.001.006

Author Name: Moffat M.

Organization:  

STRENGTHEN THE PUBLIC'S RIGHT TO KNOW- The public should have access-on EPA's website and in state

environmental agency offices - to all notices of intent to discharge pesticides, pesticide treatment planning documents,

and monitoring data generated as part of the general permit process. The draft permit allows applicators to keep much

of this information to themselves, or requires it to be disclosed only in the form of unhelpful summaries. [p. 19-25] 
 

Response 

Refer to response to Comment ID 285.001.006

 

Comment ID 614.1.001.014

Author Name: Mann Joseph

Organization: National Environmental Law Center (NELC)

Comment 10: In situations where an NOI is required, EPA should allow meaningful input from concerned members of

the public before any discharge occurs.

 

In most cases where an NOI is required, the draft permit demands that such notice be submitted only 10 days prior to

commencement of discharge.  See Draft Permit at 4, § 1.2.3. It is unclear to Commentors whether EPA envisions this

brief period to allow for public comment:  on one hand, EPA states formally that "[d]uring this time period, issues can be

raised with EPA, who has the authority to deny coverage," Fact Sheet at 11; on the other hand, EPA staffers have

stated informally that the NOI period is not meant to allow for public comment. Given the importance of many of the

receiving waters to people who live nearby, as well as the comparative lack of structural protections in the draft permit,

Commentors urge EPA to embrace a collaborative approach that recognizes the importance of public input before

pesticide discharges to water are allowed.[FN 13]

 

One simple way to do this would be to allow more time for public input prior to discharge. As EPA notes, most

applications of pesticides occur at fairly regular, predictable intervals (especially those, such as mosquito spraying and

aquatic weed control, that are likely to be the most controversial).  See Fact Sheet at 18-19. For such applications, a

30-day comment period is surely achievable (at least absent emergency conditions), and would certainly yield more

robust public feedback.  See, e.g., Washington Dep't of Ecology, Aquatic Plant and Algae Management General Permit

(WAG-994000) ("Washington Permit"), p. 13, § S2(C) (allowing 30-day public comment period), available at

http://www.ecy.wa.gov/programs/wq/pesticides/permit_documents/ APAMfinalpermitrevised011509.pdf).
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Another way would be to require the discharger to provide more complete information in the NOI itself.  For instance,

the NOI form included with the draft permit does not appear to require that the applicator indicate what specific pesticide

or pesticides are proposed to be discharged. See Draft Permit at 53-54 (Appx. D).  Plainly, members of the public need

to know what potentially toxic substances are proposed to be added to their waters if they are to reach informed

opinions about the propriety of the discharge.[FN 14] Further, the NOI form does not appear to require an explanation of

what specific organisms are being targeted by the pesticide application, see id., which would obviously assist in the

assessment of feasible alternatives to pesticide use.  And, Commentors submit, the NOI should affirmatively require the

provision of a map of the proposed treatment area (which should be a relatively trifling burden using free, online

mapping tools), in addition to a narrative description of the area.

 

Lastly, Commentors believe that EPA should require the discharger's Pesticide Discharge Management Plan ("PDMP")

to be submitted at the same time as the NOI, and not simply before the first pesticide application.  See Draft Permit at

15, § 5.0.  Even if the provisions of the PDMP are not technically enforceable, it seems clear that requiring the

applicator to think preemptively about how pesticides can be applied as safely as possible - and, indeed, if they should

be applied at all - will help reduce environmental impacts.  Where local residents find a given PDMP to be insufficiently

thought through, these affected persons should be given the opportunity to convince EPA to impose tougher

restrictions, or to disallow the pesticide discharge altogether.

 

[FN 13] There are many ways in which informed members of the public can contribute to this process.  For instance,

local residents may be aware of impacts that have occurred when similar pesticides were applied nearby.

 

[FN 14] Given that all NOIs must be submitted electronically, see Draft Permit at 4, § 1.2.2, it should not be prohibitively

difficult for EPA to maintain a searchable database of all NOI data on its website, from which members of the public can

ascertain whether pesticides are proposed to be applied to waters near their homes.  Alternatively, or in addition, EPA

could create an e-mailing list that generates alerts for subscribers whenever a pesticide is proposed to be applied to

water bodies within a specific geographic region (e.g., a zip code area, city, or county).

 
 

Response 

Refer to responses to 285.1.001.006 and 513.1.001.006.

 

Comment ID 622.1.001.001

Author Name: Semanko Norman

Organization: Idaho Water Users Association (IWUA)

IWUA members and staff were in attendance at the public meeting in Boise, Idaho on June 16,2010. While we

appreciated the opportunity to attend and interact with EPA staff, we were disappointed that the hearing was not

conducted according to the notice that was published in the Federal Register.
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The June 4, 2010 Federal Register notice clearly stated: "EPA encourages interested and potentially affected

stakeholders to attend one of the scheduled public meetings and provide oral or written comments...Oral or written

comments received at the public meetings will be entered into the Docket for this permit." (emphasis added).

Unfortunately, this was not at all the case.

 

In reliance upon EPA's Federal Register notice, IWUA encouraged its members to attend the public meeting in Boise

and provide oral comments. However, participants were told by EPA staff at the public meeting that comments would

not be accepted, but instead would need to be submitted in writing afterwards; oral comments would not be accepted at

all. While EPA allowed a limited number of questions to be asked, there was no opportunity to comment, and comments

were not entered into the Docket. This prevented meaningful participation by those interested and potentially affected

stakeholders who relied upon the notice in the Federal Register and attended with the intent to provide oral comments.

Many participants left the public meeting without being provided an opportunity to ask questions. Given the number of

people that attended, and the lengthy up-front presentations and explanations provided by EPA staff, there simply was

not enough time. All in all, it was not a meaningful opportunity for the public to be heard. It certainly was not conducted

in accordance with the notice published in the Federal Register.

 
 

Response 

EPA acknowledges commenter's concern and the misunderstanding about the information that would be shared and discussed at the

public meetings.  As provided in the Federal Register Notice, the focus of each meeting/hearing was to present the draft general

permit and the basis for the draft permit requirements, and to answer questions concerning the draft permit. It is true that at these

meetings, any person had the opportunity to provide written or oral statements and data pertaining to the draft permit. However, The

intent of these meetings was to answer questions from the public about the draft permit not to take comments on that permit.  EPA

has a formal process for submission of written comments that was documented in the June 4, 2010 federal register notice

announcing the availability of the draft permit for public review.  The Agency held these public meetings as a way to clarify for the

public the meaning of the permit and to answer clarifying questions about the permit and how the public was to provide public

input.  The Agency never intended these meetings to be the only mechanism for comments to be submitted because (1) these

meetings were held shortly after publication of the draft and (2) the Agency had limited meeting time and wanted to focus that

meeting on educating the public on the details of the permit such that informed comments could be submitted. 

 

EPA disagrees with commenter that participants did not have an opportunity to ask questions. Attendees were informed of whom to

contact at EPA should they have additional questions and in fact, EPA remained at the public meeting in Boise for an additional

three hours to further discuss the draft permit with meeting attendees.

 

Comment ID 657.1.001.013

Author Name: Beckett Jordan

Organization: Klamath Siskiyou Wildlands Center/Rogue Riverkeeper
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The process for securing a NOI needs an established comment period that is made available to the public. If NOIs are

be submitted online, there is no reason why EPA cannot display and make these NOIs with their information available

to the public. People need to be able to check and see what applications are happening near their homes and other

areas of concern. Always err on the side of transparency. 
 

Response 

Refer to responses to 285.1.001.006 and 513.1.001.006.

 

Comment ID 700.001.008

Author Name: Broude Sylvia

Organization: Toxics Action Center and GreenCAPE

Strengthen right-to-know and public engagement opportunities in the draft permit - Pesticide applications to water

bodies impact public health and the environment, and the public has a right to know about pesticide discharges. The

EPA should require applicators to send NOI's, IPM work plans, and permit applications to the EPA and to the state

environmental regulatory agency. Anytime a plan or monitoring data is created, it should be made publicly available on

EPA's website. The public should have access to all of the information required by this permit. 
 

Response 

Refer to response to Comment ID 285.001.006

 

Comment ID 741.001.006

Author Name: Hunt Paul

Organization: Portland (Maine) Water District

Strengthen the public's right-to-know - The public should have access - on EPA's website and in state environmental

agency offices - to all notices of intent to discharge pesticides, pesticide treatment planning documents, and monitoring

data generated as part of the general permit process. The draft permit allows applicators to keep much of this

information to themselves, or requires it to be disclosed only in the form of unhelpful summaries. 
 

Response 

Refer to response to Comment ID 285.001.006
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Comment ID 837.1.001.004

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

The draft PGP is also devoid of public notice requirements, and, beyond the permit-drafting stage, would provide no

opportunity for public engagement.  
 

Response 

EPA disagrees with the comment. The Agency issued the PGP consistent with the CWA and NPDES public notice requirements

(see 40 CFR Part 124). Specifically, EPA is obligated to public notice the draft permit and finalize the permit based on public

comment (which the Agency has done).  The public always has the ability to notify EPA if it believes Operators are discharging in

violation of the CWA or are causing environmental impacts.  The Agency did identify those Operators and pesticide applications

that the Agency believes are the most significant and required NOIs to be submitted for such discharges.  While these Operators

generally will be eligible to begin discharging within 10 days, EPA will consider any information submitted at any time before or

after that 10 day period, to determine if the discharge needs to be halted or further controlled to minimize impacts to water quality.

Refer responses to 285.1.001.006 and 513.1.001.006.

 

1.7 - CONSISTENCY WITH EXISTING REQUIREMENTS

Comment ID 209.001.004

Author Name: Potter Reid

Organization: Lakeland Dusters-Aviation, Inc.

As an applicator, we have many professional and safety standard operating procedures that we use . We must comply

with the FAA, FIFRA, and numerous local, state and federal requirements relating to aerial application. We participate in

several stewardship programs such as the EPA endorsed MASS program and Operation S.A.F.E aircraft calibration

clinic to ensure proper applications . 
 

Response 

Refer to response to Comment ID 218.001.002.

 

Comment ID 232-cp.001.006

Author Name: Hipkins Pat
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Organization: Southern Region Pesticide Safety Educators

It appears that some effort was made to exempt agriculture (ex. drift and field runoff, irrigation return flow, ag

stormwater runoff) from NPDES permit requirements. However, some kinds of agriculture produce crops or

commodities in -- need to treat -- aquatic sites. Will any exemptions or exceptions be made for cranberry growers,

fish/shrimp ponds, rice growers, etc.? What about on-farm irrigation ponds and ditches? 
 

Response 

Please refer to the PGP Comment Response Scope Essay.

 

Point source discharges from the application of pesticides in Waters of the United States that fall into any of the four use patterns

provided in the PGP, such as to control pests on plants grown in Waters of the United States, whether it is for cranberries, fish, rice,

etc., is within the scope of coverage of this permit.  Point source discharges to waters that are not Waters of the United States do not

need NPDES permit coverage, therefore are not covered under the PGP.  Of note though, while other discharges are not covered by

this general permit, the existence of this general permit does not, by definition, obviate the possibility that an individual permit or

coverage under another general permit would be necessary if other types of pesticide applications result in point source discharges

to Waters of the United States.

 

Comment ID 333.1.001.003

Author Name: Kington Becky

Organization: Montana Weed Control Association (MWCA)

Montana Department of Agriculture has a strong and unique monitoring program for water quality and pesticides. Our

applicators are required to follow herbicide labels according to FIFRA, another federal act which charges EPA with

regulation of the pesticide industry and a program that is in place and working. To have to complete paperwork and pay

fees for duplicating legislation is cumbersome and economically crippling for weed managers. In addition, this is yet

another unfunded mandate and those have historically led to enforcement issues. 
 

Response 

Refer to response to Comment ID 218.001.002.

 

 

Comment ID 335.1.001.004

Author Name: Giguere Cary

Organization: Vermont Agency of Agriculture
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The Vermont Agency of Agriculture questions how the EPA will reconcile the Confidential Business Information (CBI)

provisions of FIFRA (Section 10) with regard to the inert ingredients composition of pesticide products subject to

NPDES permits. The concept of acknowledging CBI, the process for requesting the release of information from

registrants and the obligation for non-disclosure are well established operating principles for pesticide regulatory

programs.

 

The CBI provisions of FIFRA appear to be in direct conflict with the public disclosure and permit review provisions of the

CWA. This potential discrepancy arises because an NPDES permit is intended to address the discharge of the pesticide

product and not just the active ingredient(s). The resolution of this question is of specific concern to states, and should

be of concern to EPA, because full implementation of NPDES permitting provisions under the CWA creates the

potential to violate the provisions of another federal statute - FIFRA in this case. 
 

Response 

EPA disagrees with commenter that the PGP conflicts with FIFRA CBI provisions.  EPA, under the CWA, is authorized to collect

information necessary to carry out the Act including the collection of effluent data.  Effluent data, as defined by EPA in 40 CFR

Part 2.302(a)(2)(i) includes, among other things, information necessary to determine the identity, amount, frequency, concentration,

temperature, or other characteristics (to the extent related to water quality) of the pollutants which, under an applicable standard or

limitation, the source was authorized to discharge.  As provided in 40 CFR 2.302(e), effluent data is not eligible for confidential

business information treatment.  In establishing PGP terms, the Agency opted to not require effluent monitoring to demonstrate

compliance with numeric effluent limitations; rather, the Agency is appropriately relying on the use of narrative effluent limitations

and is using pesticide application data as a surrogate for effluent data.  EPA does, however, appreciate commenter’s' concerns with

public disclosure of certain business information.  Thus, the final PGP requires certain Operators to provide data for each treatment

area on the total amount of each pesticide product (by EPA registration number) applied and by application method.  The permit

does not require Operators to identify inert ingredients that commenter's identify as CBI .  Thus, EPA does not believe (1) the PGP

conflicts with FIFRA requirements or (2) requires submission of confidential business information, as defined under the CWA.

EPA does acknowledge that Operators may submit information to the Agency and claim confidentiality consistent with NPDES

regulations in 40 CFR Part 2 and as referenced in 40 CFR Part 122.7.

 

Comment ID 340.1.001.006

Author Name: Weir Nichole

Organization: Cason & Associates, LLC

Currently, there is adequate regulation covering aquatic pesticide applicators between rules and regulations of the

certification/licensing process, the WDNR, the WDATCP and FIFRA.  
 

Response 

Refer to response to Comment ID 218.001.002.
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Comment ID 343.1.001.002

Author Name: Murray Charles

Organization: Fairfax County Water Authority

Recognize that Pesticide Application is Part of Integrated Pest Management Practice and that Compliance with existing

FIFRA Label Provisions Minimizes any Adverse Impacts Associated with Pesticide Residuals.

 

Integrated pest management (lPM), practiced by Fairfax Water and many other water utilities around the country,

includes the use of pesticides as needed. EPA's docket for re-registration of copper-based pesticides, which included

aquatic use pesticides, is an appropriate example of how the existing regulatory process provides the process needed

to manage these chemical applications. In this instance, the label requirements reflect a body of research and

experience drawn from academic, state agency, and applicator expertise. The issues of application dose, area and

timing are addressed. State guidance identifies the opportunities for using alternatives to pesticides ranging from

nutrient management to physical removal to introduction of biological controls. This guidance and the flexibility in the

current labeling emphasize the site specific nature of control strategy selection and implementation.

 

The General Permit should acknowledge that compliance with the FlFRA label provisions will, in most cases, satisfy the

requirements of the General Permit. Each FIFRA label is supported by an extensive body of research and expert

assessment. FIFRA labels, in general, effectively balance efficacious pesticide application with minimizing adverse

impacts associated with pesticide residuals. In addition, there is a significant body of state and local effort under FlFRA

to regulate pesticide use to ensure environmental protection and human health and safety.

 

The General Permit must also be crafted in a manner that accounts for the magnitude of variation across the country, in

terms of geographic and demographic conditions and pest management challenges, and consequently, provides

sufficient flexibility to allow for local solutions to address local circumstances. 
 

Response 

The Clean Water Act requires that NPDES permits contain technology-based and water quality-based effluent limitations

representing the applicable level of control.  The technology-based and water quality based effluent limitations contained in the

PGP are non-numeric and constitute the levels of control that reduce the area and duration of impacts caused by the discharge of

pesticides to Waters of the United States. The technology-based effluent limitations contained in Part 2.2 of the permit represent the

results of EPA's determination of appropriate effluent limitations that are technologically available and economically achievable

and practicable. The Agency believes these limits provide the necessary flexibility to account for the variation of activities covered

under the permit while meeting the applicable requirements under the CWA.

 

Consistent with Section 1.5 of the PGP, Operators must comply with all applicable statutes, regulations and other requirements

including, but not limited to requirements contained in the labeling of pesticide products approved under FIFRA (“FIFRA

labeling”).  Although the FIFRA label and labeling requirements are not effluent limitations, it is illegal to use a registered pesticide
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inconsistent with its labeling.  If Operators are found to have applied a pesticide in a manner inconsistent with any relevant water-

quality related FIFRA labeling requirements, EPA will presume that the effluent limitation to minimize pesticides entering the

Waters of the United States has been violated under the NPDES permit.  EPA considers many provisions of FIFRA labeling -- such

as those relating to application sites, rates, frequency, and methods, as well as provisions concerning proper storage and disposal of

pesticide wastes and containers -- to be requirements that affect water quality.   For example, an Operator, who is a pesticide

Applicator, decides to use a mosquito adulticide pesticide product with a FIFRA label that contains the following language, "Apply

this product at a rate not to exceed one pound per acre."  The Applicator applies this product at higher than the allowable rate,

which results in excess product being discharged into Waters of the United States.  EPA would find that this application was a

misuse of the pesticide under the FIFRA label and because of the misuse; the Agency would determine that the effluent limitation

that requires the Operator to minimize discharges of pesticide products to Waters of the United States was also violated.  Therefore,

pesticide use inconsistent with certain FIFRA labeling requirements could result in the Operator being held liable for a CWA

violation as well as a FIFRA violation.

 

Also, refer to responses to Comment IDs 218.001.002 and 315.1.001.021.

 

Comment ID 343.1.001.004

Author Name: Murray Charles

Organization: Fairfax County Water Authority

In most situations, compliance with the FIFRA label provisions will be sufficient to achieve ambient water quality criteria.

The requirement for an individual permit would duplicate the efforts of a Pesticide Discharge Management Plan

(POMP). The proposed General Permit would require individual permits when the application of the pesticide is to a

water body impaired for that pesticide or its degradates . This approach is overly restrictive, and the proposed limitation

to water bodies impaired for pesticides (or its degradates) generally would be problematic. The proposed permit

process is not applicable to the major sources (i.e ..non-point) of pesticide influx into waters of the United States ;

consequently, the proposed approach inappropriately burdens aquatic pesticide use permittees. Moreover, aquatic use

pesticides are frequently applied by water resource managers because other landowners are not appropriately

managing the amount of nutrient activities under their control that contribute to excessive algae growth. Nutrient and

pesticide impairment can co-occur. In such situations the aquatic pesticide use permittee is bearing both the burden for

managing a situation created by others and a Clean Water Act (CWA) administrative process that will impede timely

and effective action .The General Permit specifies management provisions above and beyond the FIFRA label for all

aquatic pesticide users.  
 

Response 

EPA disagrees with commenter that the requirement to obtain an individual permit in certain instances is overly restrictive and

would be generally problematic. The Agency clarifies that the PGP is not available for point source discharges from the application

of pesticides when the waterbody is impaired for that pesticide active ingredient or degradates of that active ingredient. The PGP is

available for point source discharges of other pesticides to that waterbody. Based on available data, the Agency identified few

instances in areas where this permit is available that a waterbody is impaired for a pesticide active ingredient that is registered for
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use for one of the four pesticide use patterns included in the PGP. In those few instances, the Agency believes it is appropriate and

consistent with the CWA that a more comprehensive review of the pesticide application should be performed (through the

individual permit process) to ensure that the discharge does not contribute to an existing in-stream exceedance of water quality,

consistent with 122.44(d)(1).  EPA acknowledges that in some instances, the major source of pesticides in the waterbody may be

from non-point sources or other landowners that are not required to obtain NPDES permit coverage; however, that does not negate

what is required under the CWA for purposes of protecting impaired waters from regulated point sources discharges that cause or

contribute to that existing impairment.  So, even in these instances where a pest problem is the result of non-point sources, EPA

believes a more detailed Agency review is appropriate in order to comply with the CWA.  EPA acknowledges that in some

instances, the individual permit may contain provisions similar to those in the PGP, including for example, a requirement to develop

a PDMP similar to that in the PGP. However, these evaluations will be made on a case-by-case basis.

 

In lieu of obtaining individual permit coverage, a decision may be made to use a pesticide that is not a cause of the existing

impairment (coverage under PGP available) or may find that it can use other means, such as mechanical methods, to control the pest

(no permit coverage needed).

 

Refer to response to Comment ID 343.1.001.002.

 

Comment ID 345.1.001.004

Author Name: Hayes Williard

Organization: Outdoor Aquatics Pond Management Services, LLC

My small business has, since I became a certified applicator, followed the law as stated by Federal Insecticide,

Fungicide and Rodenticide Act (FIFRA). As a "for hire" aquatic applicator, I keep my equipment serviced and

maintained, and follow herbicide label requirements to insure safety and treatment efficiency. Most herbicide

applications that I conduct are "spot treatments" on aquatic weed growths. Treatments are conducted using handheld

spraying devices mounted on boat, ATV or backpack.

 

Only in the instance of biological control agents (sterile grass carp) is the total pond acreage "treated". In most cases,

the number of fish stocked to attain the desired level of control is based on 25 sterile grass carp per infested acre. This

has, and continues to be, the recommended stocking rate as per SCDNR. In other words, most of my applications are

small as compared to the total impoundment area. I have never been in violation of FIFRA requirements and have

never witnessed any adverse incidents as a result of my pesticide applications. This is why I feel that EPA does not

need to add an additional layer of bureaucracy and regulation on my and other small businesses, when FIFRA meets all

the necessary mandates of the Clean Water Act (CWA). 
 

Response 

Refer to response to Comment ID 218.001.002.
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Comment ID 365.1.001.005

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

While each state is different, it is essential that EPA consider each state's current laws to ensure that state NPDES

permits can be written without being less stringent than the federal permit and without conflicting with existing state laws

and rules. 
 

Response 

Refer to response to Comment ID 315.1.001.021.

 

 

Comment ID 396-cp.001.001

Author Name: Moore Dennis

Organization: Pasco County Mosquito Control District (PCMCD)

The Pasco County Mosquito Control District (PCMCD) is a mid-size independent taxing district located in west central

Florida. PCMCD has some major concerns resulting from this unfunded mandate which will duplicate regulations and

record keeping already in place through FIFRA's labeling process and Florida's Department of Agriculture and

Consumer Services. 
 

Response 

Refer to response to Comment ID 218.001.002.

 

Comment ID 424.1.001.001

Author Name: Hensley Steven

Organization: USA Rice Federation

USA Rice concurs with EPA that the cultivation of rice is not covered by the Draft Permit. USA Rice further agrees with

EPA that pesticide use activities not covered by the Draft Permit are not likely to result in point source discharges to

waters of the U.S. 75 Fed. Reg. at 31,782. 
 

Response 
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Please refer to PGP Comment Response Waters of the United States Essay.

 

Comment ID 424.1.001.006

Author Name: Hensley Steven

Organization: USA Rice Federation

B. EPA has No Authority to Expand the Draft Permit to Include Rice Cultivation as an Activity Subject to Permitting. 

 

Although EPA properly limited the scope of the Draft Permit to the four pesticide use patterns that it believes would

result in point source discharges of pollutants to waters of the U.S., EPA requests comment on whether there are other

use patterns - such as pesticide applications that target land-based pests and flying insects that are not near or over

water - that should be covered under EPA's pesticide application general permit program. 75 Fed. Reg. at 31,782. USA

Rice believes that EPA has no authority to require a permit for application of pesticides to land or over land. Neither

application would result in the discharge of a pollutant through a point source to a water of the U.S. 

 

To the extent that dicta in National Cotton Council opinion may suggests that EPA could regulate land-based pesticide

applications - because the pesticide may eventually be part of runoff that eventually "finds its way into the navigable

waters of the U.S." - EPA must recognize that any such regulation would exceed its authority under the CWA. The

regulatory exemption that was vacated in the National Cotton Council case related to direct discharges, either

intentional or unavoidable, into waters of the U.S. The question of regulatory authority over runoff from land application

of pesticides was not presented to the court. If it were, the court should have followed the precedents of other circuits

that clearly state that pollutants in nonpoint source runoff are not regulated under the CWA. See, e.g., Oregon Natural

Resources Council v. U.S. Forest Serv., 834 F.2d 842, 849, n.9 (9th Cir. 1987) ("Nonpoint source pollution is not

specifically defined in the Act, but it is pollution that does not result from the ‘discharge' or ‘addition' of pollutants from a

point source. Examples of nonpoint source pollution include runoff from irrigated agriculture and silvacultural activities.")

Further, as discussed above, runoff from rice fields is exempted from CWA regulation as irrigation return flow or

agricultural runoff. As EPA correctly notes, neither the court's opinion in National Cotton Council nor EPA's general

permit affects these existing CWA exemptions. 75 Fed. Reg. at 31,780. Moreover, as EPA states in the Draft Permit's

Fact Sheet, "other stormwater runoff is either: (a) already required to obtain NPDES permit coverage as established in

section 402(p) of the CWA, or (2) is classified as a non-point source for which NPDES permit coverage is not required."

Fact Sheet at 6. 
 

Response 

EPA agrees with commenter that pesticide application activities that do not result in a point source discharges of pollutants to

waters of the United States do not require NPDES permit coverage; however, the Agency acknowledges that pesticide applications

that occur  near (i.e., applications made at water’s edge) or over water may still result in point source discharges to waters of the

United States.  EPA specifically took comment on whether or not such discharges should be included in this permit. Based on

comments received, the Agency is not expanding coverage under the final PGP to include other discharges that may not be over or

near (i.e., applications made at water’s edge) waters of the United States.  Also, refer to the PGP Comment Response Scope Essay.
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Comment ID 424.1.001.008

Author Name: Hensley Steven

Organization: USA Rice Federation

III. CWA REGULATION OF PESTICIDE APPLICATION MUST NOT INCLUDE APPLICATIONS THAT ENSURE

IRRIGATION RETURN FLOWS FUNCTION PROPERLY. 

 

In the Notice for the Draft Permit, EPA affirms the continued applicability of the exemption from NPDES permitting for

irrigation return flows: 

 

Neither the Court's ruling nor EPA's issuance of this general permit affects the existing Clean Water Act exemptions for

irrigation return flow and agricultural stormwater runoff, which are excluded from the definition of a point source under

Section 502(14) of the CWA and do not require NPDES permit coverage.

 

75 Fed. Reg. at 31,780. According to EPA, the exemption for irrigation return flows includes the application of an

aquatic herbicide consistent with the FIFRA labeling to ensure the passage of irrigation return flows. See 71 Fed. Reg.

68,483, 68,485 n.2 (Nov. 27, 2006); Memorandum from Robert E. Fabricant (General Counsel), G. Tracy Mehan, III

(Assistant Administrator for Water) and Stephen L. Johnson (Assistant Administrator for Prevention, Pesticides, and

Toxic Substances), "Interpretive Statement and Regional Guidance on the Clean Water Act's Exemption for Return

Flows from Irrigated Agriculture" (March 29, 2002) (hereinafter March 29, 2002 Memorandum). 

 

However, EPA's Draft Permit purports to cover the application of pesticides to control invasive or other nuisance weeds

and algae in water or at water's edge, including irrigation ditches and/or irrigation canals. Draft Permit at 1.1.1.b.

(emphasis added). Further, the Notice for the draft permit includes, as an example of entities potentially regulated by

the Draft Permit, "producers of crops…that have irrigation ditches requiring pest control." 75 Fed. Reg. at 31,777, Table

1 (emphasis added). As a result, Draft Permit appears to contradict EPA's prior position regarding the scope of the

irrigation return flow exemption and, at a minimum, would cause significant confusion among agricultural producers who

rely on irrigation and past precedent regarding irrigation ditches/canals. EPA must reaffirm its longstanding position that

the irrigation return flow exemption includes the application of pesticides necessary to maintain the drainage ditches

and irrigation canals and ensure that they serve their intended purpose. 

 

EPA set forth reasoned analysis for this position in the March 29, 2002, memorandum cited above: 

 

EPA believes that to fully implement congressional intent, the exemption must be broad enough to include the

application of aquatic herbicides when necessary to maintain the conveyances and ensure that irrigation water can

actually flow. This interpretation ensures that Congress' primary purpose in enacting the exemption is met: irrigated

agriculture is not subject to a greater regulatory burden than non-irrigated agriculture. 

 

March 29, 2002, Memorandum, at 4. The legislative history of the CWA has not changed. The need to maintain

drainage ditches and irrigation canals has not changed. Accordingly, USA Rice is aware of no reasoned analysis that

would support a change in EPA's interpretation of the irrigation return flow exemption and EPA must reaffirm that
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position when it issues the final general permit. See Motor Veh. Mfrs. Ass'n v. State Farm Ins., 463 U.S. 29 (1983). 
 

Response 

EPA disagrees with commenter's assertion that a point source discharge from the application of pesticides in an irrigation ditch or

canal that itself is a Waters of the United States is exempt from permit coverage as irrigation return flow.  The commenter raises

concerns that discharges resulting from herbicide application to irrigation systems should not require NPDES permits because they

fall within the Clean Water Act’s (CWA) statutory exemption for irrigation return flow and thus are not “point sources.”  While that

is true for irrigation return flow which includes runoff from a crop field due to irrigation of that field, it is not true for point source

discharges from the application of pesticides, which includes applications of herbicides, into waters of the United States.  The Sixth

Circuit Court of Appeals in National Cotton Council, et al. v. EPA, decided that pesticide discharges (either from biological or

chemical pesticides that leave a residue) are discharges of pollutants and require an NPDES permit.

 

Secondly, it is true that manmade irrigation ditches do not necessarily meet the definition of waters of the United States and,

therefore, would not necessarily require an NPDES permit.  Many irrigation ditches are not waters of the United States or

conveyances to Waters of the United States, and thus, would not require NPDES permit coverage.  EPA continues to rely on 2008

guidance clarifying the circumstances for when ditches are or are not waters of the United States following the Supreme Court

decisions in SWANCC and Rapanos, under which ditches that do not contain at least seasonal flow are generally not considered

waters of the United States.

 

Comment ID 434.001.002

Author Name: Little Sam

Organization: Jefferson County, Montana (MT)

A point to be made is, there are many federal mandates requiring the control of invasive species on federal and private

land. Is the federal government is saying, permission is now required to follow federal law.

 

As an example, Part B under section II  Federal register- Statutory and Regulatory History states "an NPDES permit

authorizes the discharge of a specified amount of a pollutant into a receiving water under certain conditions. Herbicide

labels and requirements under FIFRA govern the use of pesticides around water. Will a permit issued by the EPA allow

a violation of labels and FIRA rules? 
 

Response 

Refer to response to 218.001.002.

 

Comment ID 438.1.001.003
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Author Name: Hale Randall

Organization: Hale Dusting Service , Inc

We are already regulated by the FAA, EPA ( FIFRA ) and our state Department of Agriculture and Environmental

Agencies. The crop protection products we apply have been thoroughly tested and approved as safe by EPA for the

applications we make .  
 

Response 

Refer to response to Comment ID 218.001.002.

 

Comment ID 480.1.001.003

Author Name: Pryor Wayne

Organization: Virginia Farm Bureau Federation (VFBF)

In conclusion, we strongly encourage the EPA to clarify the nonpoint source status of crop protection activities and that

agricultural pesticide uses are beyond the scope of the NPDES program and the proposed PGP.  
 

Response 

Please refer to the PGP Comment Response Scope Essay. 

 

Comment ID 515.1.001.001

Author Name: Scott John

Organization: Colorado Department of Agriculture (CDA)

The State of Colorado believes that the Environmental Protection Agency's (EPA) previous interpretation, prior to the

Sixth Circuit Court's decision, that pesticides were adequately regulated under FIFRA and therefore did not require an

NPDES permit for applications made to, above or near water, should remain its position. The CDA recommends that

EPA pursue a legislative fix in the Clean Water Act (CWA) to clarify its previous interpretation and remove pesticide

applications from the scope of NPDES permit requirements. In addition, CDA fully supports all comments and

recommendations submitted by NASDA. 
 

Response 

Refer to response 478.1.001.001. Comments requesting EPA to pursue a legislative fix to the CWA are outside the scope of today’s
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action.

 

Comment ID 548.001.002

Author Name: Klots T.

Organization:  

Given that some type of water management is necessary and usefull, I point out that there are already a vast array of

regulations about what and how a particular body of water can be treated. Clearly, these tasks and guidelines are partly

at the heart of the EPA -that is protecting our air, water and land. These regulations, which are necessary, are best

when they are science-based, comprehensive yet simple, but also allow some type of local empowerment. 
 

Response 

Refer to response to Comment ID 218.001.002.  

 

Comment ID 548.001.004

Author Name: Klots T.

Organization:  

It would seem that these water issues are already highly covered. It would appear that these proposed regulations do

not offer additional benefits to the environment or public health that are not already established through various

regulatory agencies and the FIFRA label requirements. 
 

Response 

Refer to response to Comment ID 218.001.002

 

 

Comment ID 565.1.001.004

Author Name: Murray William

Organization: National Alliance of Forest Owners (NAFO)

-There is no basis in National Cotton Council for EPA to now redefine forest pest control as a point source activity, and

so EPA should explicitly affirm that forest pest control is nonpoint source activity that does not require NPDES permit

coverage; 
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Response 

Refer to response to Comment ID 565.1.001.008

 

 

Comment ID 568.1.001.010

Author Name: Friisoe Geir

Organization: Gypsy Moth Slow the Spread Foundation (STS), Inc.

We believe some of the language associated with this permit could undermine these Congressionally-mandated

standards for pesticide regulation. EPA needs to work with stakeholders to develop language for the permit that better

conforms to the realities of pesticide regulation under federal pesticide laws.  
 

Response 

EPA acknowledges commenter's recommendation that EPA work with stakeholders to develop permit language consistent with

pesticide regulations.  EPA did, in fact, work quite extensively with stakeholders during development of the permit, including

receiving and addressing more than 750 sets of stakeholder comments on the draft permit. Also refer to I.9 of the Factsheet for

details regarding public meetings and hearings held on Draft Pesticide General Permit.

 

Comment ID 570.1.001.009

Author Name: Layne Carlton

Organization: Aquatic Ecosystem Restoration Foundation (AERF)

Members of AERF who conduct research activities would all be captured by the 20 acre threshold. The subsequent

requirements of the IPM (even as modified), the PDMP and the annual reporting would likely violate confidentiality

agreements between study sponsors and the various universities and researchers. The elevated thresholds would

alleviate this problem or EPA could simply exempt research activities. Large scale research is already covered by

Federal Insecticide, Fungicide, Rodenticide Act, as Amended (FIFRA experimental Use Permits issued under Section 5

of the Act). Research activities should be exempted from the requirements of the PGP and the NPDES program. 
 

Response 

Refer to response to Comment ID 279.1.001.006.
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Comment ID 570.1.001.022

Author Name: Layne Carlton

Organization: Aquatic Ecosystem Restoration Foundation (AERF)

The EPA registered label -- treatments made under the EPA label has been acknowledged by the 6th Circuit court as

not requiring an NPDES permit -- is the guide that all pesticide applicators must follow. OW can easily work with OPP

should additional restrictions be necessary on pesticide labels. Applicators have been trained to adhere to pesticide

labels and compliance is a virtual guarantee. Failure to comply adds the substantial penalties of the CWA to the FIFRA

and state pesticide laws already in place. 
 

Response 

EPA's Office of Water and Office of Pesticide Programs have been working together on this issue and expect to continue to do so to

ensure the most effective and efficient approaches are implemented to meet the court decision.  Also, refer to responses to Comment

IDs 218.001.002 and 413.1.001.003.

 

Comment ID 604.001.003

Author Name: Nelson Beth

Organization: Minnesota Cultivated Wild Rice Council

Further, this requirement for an NPDES general permit for farm applications would conflict with FIFRA. 
 

Response 

Refer to response to Comment ID 218.001.002.

 

Comment ID 608.1.001.044

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

7. Permit Appeal - The Department would appreciate clarification of whether a permit holder must cease all pesticide

applications until all public review and appeals are completed. Also need a clear time line that follows the permit

submission, EPA review, public review, and decision and appeal periods. 
 

Response 
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EPA acknowledges commenter's request for additional clarification on timelines for permit coverage.  The final permit, in Part

1.2.3, provides timelines for when discharges are authorized under the permit.  Once authorized, permit holders (i.e., Operators)

may discharge consistent with the terms of the permit.  Any Operator required to submit an NOI to obtain permit coverage, as

detailed in Part 1.2.3 of the permit, may commence discharging consistent with the timeframes specified in Tables 1-2, 1-3, and 1-4.

 Additionally, as specified in Part 1.2.3 of the permit, EPA may delay authorization to discharge or deny coverage under the general

permit if necessary.  The Agency clarifies that the PGP has already gone through formal public review when the draft permit was

public noticed on June 4, 2010; no further public review is required.  However, the public may, as they can with any NPDES

permit, raise any concerns to EPA that they have regarding any permitted discharge.  EPA will take action as necessary based on

those concerns; however, permittees continue to be authorized to discharge under the terms of the permit until further Agency

action is taken.  The NPDES regulations do not provide formal appeal procedures for Operators covered under a general permit;

rather, coverage under a general permit is based on an Operator meeting the eligibility provisions of that permit and EPA evaluating

the appropriateness of such discharge being covered under the general permit.  The Agency will consider any input received about

such Operator in making any decision to provide an Operator coverage under the general permit.

 

Comment ID 609.001.004

Author Name: Solum Dean

Organization: Airborne Custom Spray Inc.

We already comply with the many safety requirements issued by the Federal Aviation Administration (FAA), FIFRA,

Pesticide labels, and many state and local health and Agricultural departments regulating aerial pesticide applications.

Our technologies set in place to ensure proper and safe applications include smokers, and half-boom shutoffs, GPS

recording and swathing computers and many other technologies.  Many years of experience are employed to provide

the techniques and skills needed for these services.  I suggest that these permits be implemented by existing mosquito

control districts.  They already have the personnel and the equipment need to comply with these permits.  
 

Response 

Refer to response to Comment ID 218.001.002.  Also, the NPDES regulations require "Operators" to be covered under NPDES

permits.  The permit defines the term Operator to include both Decision-makers and Applicators.  Thus, for example, the permit as

written requires both a mosquito control district and the for-hire applicator hired by the district to obtain NPDES permit coverage.

The permit, however, assigns responsibilities to each of these types of Operators based on EPA's expectation of who is best suited

to implement procedures necessary to comply with the terms of the permit.

 

Comment ID 610.001.005

Author Name: Jackson Douglas

Organization: Benson Air AG, Inc.
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I follow the many professional and safety standard operating procedures that professional aerial applicators use; I

comply with the requirements of the Federal Aviation Administration (FAA), FIFRA, and many state and local

requirements affecting aerial pesticide application.  I take all the precautions and measures to ensure targeted

applications. I participate in educational and testing programs designed to ensure proper applications.  I use, smokers,

specialized nozzles, shutoff systems that enable me to target applications and avoid drift at the treatment site.  I take all

available measures such as accounting for wind movement, type of product, educational materials, technologies and

techniques to assist me in mitigating drift.  
 

Response 

Refer to response to Comment ID 609.001.004.

 

Comment ID 615.1.001.004

Author Name: Churchill Scott

Organization: Scott's Helicopter Services, Inc.

SHS currently trains our employees to the highest standard of professional applications. My pilots also participate in

and annually attended the National Ag Aircraft PASS program. We depend upon the newest technologies such as GPS

for precision application and field marking and utilize no drift spray nozzles to eliminate any off site drift. SHS owns and

uses the latest spray equipment calibration equipment manufactured by WRK Technologies, little Rock. Arkansas. This

system is used to determine spray boom width and droplet size. The spray pattern is adjusted according to computer

readout. 

 

Scott's Helicopter Service is a member of the NAAA and the Minnesota Ag Aircraft Association and has been since the

business was formed in 1981.   
 

Response 

EPA acknowledges commenter's input on existing practices already being implemented in the field.

 

Comment ID 624.1.001.001

Author Name: Mckillop Pollyanne

Organization: Michigan Agricultural Aviation Association

Michigan aerial applicators work cooperatively with local government, mosquito control districts and communities to

apply larvacides and adulticides to protect the health and welfare of citizens from West Nile Virus and other problems

caused by mosquitoes. Additionally, Michigan is a summer recreation destination and uncontrolled mosquito and black
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fly populations will profoundly affect tourism revenues, which is critical to our State. Rather than using professionals,

individual citizens may seek to make individual application, which historically has led to more misuse of pesticides.

 

Our aerial applicators also work close with State agencies and nonprofit wildlife agencies in control of aquatic nuisance

plants such as the every invasive and hard to control phragmities and Eurasian milfoil. Michigan's aerial applicators also

protect our natural resources and forests as part of an integrated approach to controlling such forest pests as gypsy

moth, emerald ash borer, and forest tent caterpillar. These pests also devastate our beautiful campgrounds and reduce

tourism revenues. 
 

Response 

EPA acknowledges commenter's description of pests and pest control in Michigan.  

 

Comment ID 624.1.001.006

Author Name: Mckillop Pollyanne

Organization: Michigan Agricultural Aviation Association

Aerial applicators, including Michigan's aerial applicators follow the many professional and safety standard operating

procedures that professional aerial applicators use: our members must comply with the requirements of the Federal

Aviation Administration (FAA), FIFRA, the Michigan Department of Agriculture (MDA), the Michigan Department of

Natural Resources and the Environment, and many state and local requirements affecting aerial pesticide applications.

Our members participate in the EPA-endorsed and MDA-recognized Professional Aerial Applicators Support System

(PAASS). Our association sponsors an Operation SAFE Fly-In clinic each year where the majority of our members

attend to calibrate and characterize their application equipment to ensure proper, on-target applications. Our members

use many, many technologies to include such as smokers, AIMMs system, precision ag systems, specialized nozzles,

half-boom shutoff systems, electrostatic and controlled-lowering spray booms, etc. that enable them to precision-target

applications and avoid drift at the treatment site Different spraying techniques are used to mitigate drift such as taking

into account wind movement of product at the site of the application and using buffers. Our aerial educational programs,

technologies and techniques have help our members mitigate drift and the numbers show that with the minimal

numbers of drift complaints. 
 

Response 

EPA acknowledges commenter's description of existing pesticide application procedures.  

 

Comment ID 640.1.001.002

Author Name: Palla Greg

Organization: San Joaquin Valley Quality Cotton Growers Association (SJV)
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There is no evidence to suggest that the creation of the proposed additional regulations relating toPGP will protect the

public's interest in or the quality of water in the United States. In fact, there is serious concern over the ambiguity of

proposed language in the PGP, especially as it relates to existing regulations provided by the Clean Water Act.  
 

Response 

Refer to response to Comment ID 218.001.002. EPA disagrees that the PGP is ambiguous as it relates to existing regulations

provided under the CWA.

 

Comment ID 640.1.001.005

Author Name: Palla Greg

Organization: San Joaquin Valley Quality Cotton Growers Association (SJV)

The proposed language of PGP contains many compliance issues which are inconsistent with existing law or would be

difficult to enforce in a fair and uniform fashion. There is no need to establish new regulation which will conflict with

FIFRA and its impact on the Endangered Species Act, especially as related to the Agency's existing Biological Opinions

on the matters affected.  
 

Response 

Refer to response to Comment ID 218.001.002.  Also, EPA disagrees with commenter that the permit is inconsistent with existing

law or would be difficult to enforce in a fair and uniform fashion.  Without more specific comment, the Agency cannot respond to

specific areas of concern to the commenter, however, please see section 1.5 of the PGP requiring consistency with applicable state

and federal law. Comments related to the Agency’s existing Biological Options under the ESA are outside of the scope of today’s

action.

 

Comment ID 657.1.001.018

Author Name: Beckett Jordan

Organization: Klamath Siskiyou Wildlands Center/Rogue Riverkeeper

Please explain how TMDLs are being incorporated into the PGP permit to determine prohibited pesticide applications

on impaired waterways. 
 

Response 

The PGP does not cover any discharges of pesticides to Waters of the United States if the water is identified as impaired by a
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substance which either is an active ingredient in that pesticide or is a degradate of such an active ingredient.  This includes any

impaired waters, including those for which a TMDL has already been developed.  The permit does provide for permit coverage for

discharges from pesticide applications to waters with a TMDL where that TMDL is not for a substance which either is an active

ingredient or a degradate of such an active ingredient.  In these instances, EPA will make case-by-case determinations as necessary

to impose any additional requirements, including requiring coverage under a different permit, where EPA determines the existing

PGP is not adequately controlling a discharge to a TMDL-water. Also, refer to response to comment ID 343.1.001.004.

 

Comment ID 671.1.001.005

Author Name: Kellum Walter

Organization: San Jacinto River Authority (SJRA), Texas

Appropriately-labeled pesticides intended for aquatic pest management are already subject to the EPA's intensive

evaluation processes before they are registered. These products are designed, regulated, purchased, and judiciously

applied to perform specific purposes; as assessed and sanctioned through the EPA's evaluation process. Furthermore,

these products are also regulated by the various state agricultural and/or natural resource departments.  
 

Response 

Refer to response to Comment ID 218.001.002.

 

 

Comment ID 677.001.002

Author Name: Songer David

Organization: Swing Wing Inc.

Many operational and application safety laws required by both the FAA and our state and local requirements are

already applied to aerial application in which Swing Wing takes pride in strictly following. Our staff members are

required to attend to EPA's endorsed PAASS program, as well as the Operation S.A.F.E. aircraft application equipment

calibration clinic participation. Additional safety considerations include specialized equipment to ensure appropriate

application such as controlled spray nozzles and smokers that significantly help drift. 
 

Response 

Refer to response to Comment ID 218.001.002.

 

Comment ID 686.1.001.002
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Author Name: Burgess Rick

Organization: United States Sugar Corporation (USSC or U.S. Sugar)

In order to manage its farming operations, SSC has obtained numerous regulatory permits addressing water quality,

water quantity, natural resources and the consumptive use of water which may be affected by the Draft Permit. USSC is

responsible for numerous Best Management Practices (BMPs) and other source control efforts on its agricultural lands

and for the application of pesticides according to Federal Insecticide, Fungicide and Rodenticide Act (FIFRA)

requirements.  
 

Response 

EPA acknowledges description of existing permits obtained by the commenter.  Also, refer to response to Comment ID 218.001.002

for a description of how existing regulations relate to this PGP.

 

Comment ID 695.1.001.001

Author Name: Finlayson Brian

Organization: American Fisheries Society (AFS)

Use the lowest effective amount of pesticide product per application and optimum frequency of pesticide applications

necessary to control the target pest, consistent with reducing the potential for development of pest resistance.

 

1. Comment: The draft permit requires all operators to minimize pesticide discharges into waters by using the lowest

effective amount of pesticide product per application and optimum frequency of pesticide applications necessary to

control the target pest. This concept of minimizing pesticide discharges using technology-based effluent limitations has

been implemented for all rotenone products used for fish control; the FIFRA label and the Rotenone SOP Manual SOPs

5, 6, 7, 8, 9, 11, and 12 include control measures to minimize discharge of rotenone to the extent feasible in meeting

the treatment objectives. 
 

Response 

Refer to response to Comment ID 281.1.001.014.

 

Comment ID 697.1.001.007

Author Name: Smith Gerald

Organization: Aquatic Control Technology, Inc.

> We support EPA's thinking that establishing numeric effluent limitations and post-treatment sampling/analyses for
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pesticide residues is not feasible under this permit program. There are other programs already in place that serve to

monitor pesticide residue levels post-treatment. Furthermore, the dissipation rates and environmental fate for the

aquatic herbicides/algaecides that we apply, have already been extensively studied as part of the product registration

and re-registration process as well as additional monitoring studies performed by other independent parties. 
 

Response 

EPA acknowledges commenter's support for the approach taken in EPA's draft permit.

 

Comment ID 750.001.003

Author Name: Floyd G.

Organization:  

The products used for aquatic plant management are subjected to intensive evaluation by the US EPA before they can

be registered for the purpose of controlling specific target organisms. These products are designed, regulated,

purchased and professionally applied to perform that specific purpose. In addition, these products are further regulated

by the Michigan Department of Agriculture, the Michigan Department of Natural Resources and Environment and the

US Environmental Protection Agency. 
 

Response 

Refer to response to Comment ID 218.001.002.

 

Comment ID 784.001.004

Author Name: Savin Guy

Organization: Savin Lake Services

-� The products used for aquatic plant management activities are subjected to intensive evaluation by the US EPA

before they can be registered for the purpose of controlling specific target organisms. These products are designed,

regulated, purchased and professionally applied to perform that specific purpose. 
 

Response 

Refer to response to Comment ID 218.001.002.

 

Comment ID 790.001.003
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Author Name: Dhillon J.

Organization:  

The proposed NPDES permit system for use of aquatic pesticides will create unnecessary and duplicative regulation of

EPA FIFRA-registered aquatic and Forestry products. 
 

Response 

Refer to response to Comment ID 218.001.002

 

 

Comment ID 818.001.001

Author Name: Gertz T.

Organization:  

I wholly support the statements and matters of fact below. I have been in the aquatics business for over thirty years in

the state of Minnesota. Existing regulatory requirements consume significant resources and time to maintain

compliance. The state of Minnesota enforces these regulations and requires ongoing education for aquatic applicator

licensing.

 

Please understand in addition we face layered regulatory requirements from local entities such as cities, counties and

water shed districts.

 

We keep detailed records for five years which are reviewed by Dept. of Agriculture upon immediate (No notice)

demand. We post required blaze orange signs where applications take place. We are also periodically field supervised

by Dept. of Natural Resources personnel and sometimes even video taped while we work. 
 

Response 

Refer to response to Comment ID 218.001.002.

 

Comment ID 886.001.003

Author Name: Weekly S.

Organization:  

The proposed NPDES permit system for use of aquatic pesticides will create unnecessary and duplicative regulation of

EPA FIFRA-registered aquatic and Forestry products. 
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Response 

Refer to response to Comment ID 218.001.002

 

 

Comment ID 887.001.003

Author Name: Weekly M.

Organization:  

The proposed NPDES permit system for use of aquatic pesticides will create unnecessary and duplicative regulation of

EPA FIFRA-registered aquatic and Forestry products. 
 

Response 

Refer to response to Comment ID 218.001.002

 

 

Comment ID 888.001.003

Author Name: James C.

Organization:  

The proposed NPDES permit system for use of aquatic pesticides will create unnecessary and duplicative regulation of

EPA FIFRA-registered aquatic and Forestry products. 
 

Response 

Refer to response to Comment ID 218.001.002

 

Comment ID 889.001.003

Author Name: Ferdon M.

Organization:  

The proposed NPDES permit system for use of aquatic pesticides will create unnecessary and duplicative regulation of
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EPA FIFRA-registered aquatic and Forestry products. 
 

Response 

Refer to response to Comment ID 218.001.002

 

 

Comment ID 890.001.003

Author Name: Dhillon R.

Organization:  

The proposed NPDES permit system for use of aquatic pesticides will create unnecessary and duplicative regulation of

EPA FIFRA-registered aquatic and Forestry products. 
 

Response 

Refer to response to Comment ID 218.001.002.

 

 

Comment ID 922.001.002

Author Name: Harris J.

Organization:  

Is there a desired outcome of the proposed new regulation that is not already codified by Federal and State law? 
 

Response 

Refer to response to Comment ID 218.001.002.

 

Comment ID 455.1.001.009

Author Name: Howell Bradford

Organization: Applied Biochemists

Regulations already in place under FIFRA covering the registration, labeling and application of aquatic herbicides and
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algaecides provide sufficient protection of water quality for waters of the U. S. as mandated in the CWA and

corresponding NPDES requirements.  Therefore, operational procedures, record-keeping and reporting requirements

contained within the DRAFT PGP should be eliminated or significantly minimized to reduce confusion and/or

redundancy in compliance. 
 

Response 

Refer to response to Comment ID 218.001.002.

 

 

1.7.1 - SILVACULTURE

Comment ID 339.1.001.001

Author Name: Braswell Max

Organization: Arkansas Forestry Association (AFA)

EPA's Regulations Clearly Define Silvicultural Pest Control As A Non-Point Source Activity Not Subject to Clean Water

Act NPDES Permitting  

 

For over thirty years, EPA has considered forest pesticide use to be non-point source activity not subject to NPDES

permitting. The PGP and its accompanying supporting materials (e.g. the Fact Sheet, Federal Register Notice, and

Frequently Asked Questions) appear to cast doubt on this longstanding EPA interpretation by either ignoring or glossing

over its key legal foundations. AFA requests that EPA modify the draft PGP and supporting documents to ensure

consistency with existing legal requirements and agency interpretations, and also to confirm the totality of underlying

authority for Clean Water Act ("CWA") regulation of forest pest control. 

 

EPA has promulgated a specific definition for "silvicultural point source" in its regulations to include only four silvicultural

activities, and that definition specifically excludes silvicultural "pest control" from the definition of point source, 40 C.F.R.

§ 122.27(b)(1), which EPA affirmed in a 2003 Interpretive Statement - "EPA intends to continue to follow its

longstanding interpretation of 40 C.F.R. § 122.27 as excluding silvicultural pest and fire control activities from the

definition of point source under the Act. Therefore, such activities will not require a NPDES permit." The PGP is silent

on these existing authorities, and this silence produces unnecessary regulatory uncertainty for those engaged in forest

pest control. EPA should stand by its existing regulations and interpretations and clarify forestry's status in the PGP -

that forest pest control is a non-point source activity and therefore not subject to NPDES permitting requirements,

including those requirements in the PGP. 
 

Response 

Refer to response to Comment ID 565.1.001.008
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Comment ID 339.1.001.003

Author Name: Braswell Max

Organization: Arkansas Forestry Association (AFA)

The PGP And Fact Sheet Should Confirm That Terrestrial Forest Herbicide Use Is Non-Point Source Activity. 

 

The PGP proposes permitting requirements for four specific use patterns - mosquito and other flying insect pest control,

aquatic weed and algae control, aquatic nuisance animal control, and forest canopy control. The PGP and

accompanying Fact Sheet are mostly silent regarding significant categories of routine and essential silvicultural uses of

herbicides, such as terrestrial forest pest control targeting competing vegetation at recently harvested sites and

immature tree stands. There is nothing in the PGP, Fact Sheet, or other supporting documentation indicating that EPA

is revising 40 C.F.R. § 122.27 and its related authority, and therefore EPA should make clear that forest pest control of

competing vegetation continues to be considered non-point source activity pursuant to 40 C.F.R. §§ 122.27 and

122.3(e) and falls outside of NPDES permitting requirements imposed by National Cotton Council 
 

Response 

Refer to response to Comment ID 565.1.001.008

 

 

Comment ID 339.1.001.005

Author Name: Braswell Max

Organization: Arkansas Forestry Association (AFA)

To provide certainty to the regulated community, EPA should reinforce and confirm that silvicultural pest control,

including the terrestrial use of herbicides, will continue to be treated as a non-point source activity and not subject to

NPDES permitting requirements. 
 

Response 

Refer to response to Comment ID 565.1.001.008

 

Comment ID 352.001.001

Author Name: Gornicki Philip
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Organization: Responsible Forestry

1. EPA's Regulations Clearly Define Silvicultural Pest Control As A Non-Point Source Activity Not Subject to Clean

Water Act NPDES Permitting 

 

For over thirty years, EPA has considered forest pesticide use to be non-point source activity not subject to NPDES

permitting. The PGP and its accompanying supporting materials (e.g. the Fact Sheet, Federal Register Notice, and

Frequently Asked Questions) appear to cast doubt on this longstanding EPA interpretation by either ignoring or glossing

over its key legal foundations. The Florida Forestry Association requests that EPA modify the draft PGP and supporting

documents to ensure consistency with existing legal requirements and agency interpretations, and also to confirm the

totality of underlying authority for Clean Water Act ("CWA") regulation of forest pest control.

 

EPA has promulgated a specific definition for "silvicultural point source" in its regulations to include only four silvicultural

activities, and that definition specifically excludes silvicultural "pest control" from the definition of point source, 40 C.F.R.

§ 122.27(b)(1), which EPA affirmed in a 2003 Interpretive Statement - "EPA intends to continue to follow its long-

standing interpretation of 40 C.F.R. § 122.27 as excluding silvicultural pest and fire control activities from the definition

of point source under the Act. Therefore, such activities will not require a NPDES permit." The PGP is silent on these

existing authorities, and this silence produces unnecessary regulatory uncertainty for those engaged in forest pest

control. EPA should stand by its existing regulations and interpretations and clarify forestry's status in the PGP - that

forest pest control is a non-point source activity and therefore not subject to NPDES permitting requirements, including

those requirements in the PGP. 

 

2. National Cotton Council Provides No Basis For EPA To Modify Its Silvicultural Rule And Corresponding Definition Of

Forest Pest Control As A Non-Point Source

 

Some statements in the Fact Sheet (e.g. at 19) could be read to indicate that EPA is abandoning the longstanding

interpretation discussed above, and that such change is demanded by National Cotton Council . If true, EPA is relying

on an erroneous analysis of the Sixth Circuit's decision. While that decision requires NPDES permits for point source

discharges of pesticides , the Sixth Circuit did not hold or in any way indicate that EPA's long-standing interpretation of

forest pest control as a non-point source activity is invalid, or otherwise require EPA to change its interpretation. 

 

In fact, the court held that biological pesticides and chemical pesticide residuals are "pollutants" and that point source

discharges of such pollutants would be subject to NPDES permit requirements. National Cotton Council did not

consider or in any way address the silvicultural rule (40 C.F.R. § 122.27(b)(1)) or the statutory basis for that rule.

Accordingly, there is no basis in National Cotton Council for EPA to now redefine forest pest control as a point source

activity. The Fact Sheet is vague on EPA's precise intent on this issue. In the interest of regulatory certainty, EPA

should explicitly affirm that forest pest control is nonpoint source activity that does not require NPDES permit coverage.

 

 

3. The PGP And Fact Sheet Should Confirm That Terrestrial Forest Herbicide Use Is Non-Point Source Activity. 

 

The PGP proposes permitting requirements for four specific use patterns - mosquito and other flying insect pest control,

aquatic weed and algae control, aquatic nuisance animal control, and forest canopy control. The PGP and

accompanying Fact Sheet are mostly silent regarding significant categories of routine and essential silvicultural uses of
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herbicides, such as terrestrial forest pest control targeting competing vegetation at recently harvested sites and

immature tree stands. There is nothing in the PGP, Fact Sheet, or other supporting documentation indicating that EPA

is revising 40 C.F.R. § 122.27 and its related authority, and therefore EPA should make clear that forest pest control of

competing vegetation continues to be considered non-point source activity pursuant to 40 C.F.R. §§ 122.27 and

122.3(e) and falls outside of NPDES permitting requirements imposed by National Cotton Council. 
 

Response 

Refer to response to Comment ID 565.1.001.008

 

Comment ID 358.1.001.001

Author Name: Lyons Al

Organization: Hancock Forest Management (HFM)

Silvicultural pest control has always been defmed by EPA as a nonpoint source activity regulated by The Federal

Insecticide, Fungicide and Rodenticide Act (FIFRA). The National Pollution Discharge Elimination System (NPDES) for

pesticide applications, proposed by the EPA, places The Clean Water Act (CWA) in conflict with FIFRA.

 

• The Pesticide General Permit does not include all silvicultural pesticide applications that can be applied under FIFRA

to the waters of the United States. The EPA does state that any use patterns not covered by the PGP would need to

obtain coverage under an individual permit or alternative general permit if they involve pesticide applications that result

in point source discharges to the waters of the United States. However, the EPA has not proposed any individual or

alternative general permit system to obtain such permits. Furthermore, many ofthe 44 states responsible for issuing

NPDES permits may not have a system in place nor the resources to issue individual pesticide permits. Upon

implementation of the proposed NPDES permit system on April 9, 2011, the EPA will effectively implement a de facto

ban on many FIFRA authorized silvicultural pesticide applications in forest wetlands and riparian zones not covered

under the PGP. The EPA's proposed NPDES for pesticide applications has placed the CWA in conflict with FIFRA,

creating operator confusion and uncertainty. 
 

Response 

Refer to response to Comment ID 565.1.001.008

 

Comment ID 358.1.001.006

Author Name: Lyons Al

Organization: Hancock Forest Management (HFM)

Should EPA decide to proceed with the proposed PGP, then all silvicultural pesticide applications not covered under the
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PGP should be clearly classified as terrestrial nonpoint activity not subject to NPDES requirements. If the EPA remains

silent as related to these distinctions, it will cause a partial de facto pesticide ban and economic hardship while

overloading the NPDES system with individual or alternative general permit requests. 
 

Response 

Refer to response to Comment ID 565.1.001.008

 

Comment ID 413.1.001.002

Author Name: Bullock, Jr. James

Organization: Forest Resources Sustainability,Resource Management Service,  LLC (RMS)

1. Silvicultural Pest Control, including application of forest herbicides, is clearly defined as a non-point source activity

and as such is NOT subject to Clean Water Act NPDES permitting.

 

For over 30 years, EPA regulations and EPA interpretation of those regulations have clearly considered forest pesticide

use to be a non-point source activity not subject to NPDES permitting. EPA promulgated a specific definition for

"silvicultural point source" in its NPDES regulations to include only four silvicultural activities, and that same definition

specifically excluded silvicultural "pest control" from the definition of point source:

 

Silvicultural point source means any discernible, confined and discrete conveyance related to rock crushing, gravel

washing, log sorting, or log storage facilities with are operated in connection with silvicultural activities and from which

pollutants are discharged into waters of the United States.  The term does not include non-point source silvicultural

activities such as nursery operations, site preparations, reforestation and subsequent cultural treatment thinning,

prescribed burning, pest and fire control, harvesting operations, surface drainage, or road construction and

maintenance from which there is natural runoff [bold emphasis added].  40 C.F.R. 122.27 (b)(1)

 

In 2003, EPA again publicly affirmed this definition, and specifically that the definition excludes silvicultural pest control

from the definition of point source, summarizing as follows:  "EPA intends to follow its long-standing interpretation of 40

C.F.R. 122.27 as excluding silvicultural pest and fires control activities from the definition of point source under the Act.

Therefore, such activities will not require a NPDES permit."

 

Yet, despite this strong long-standing position by EPA, the PGP and supporting documents do not address these

authorities, which gives rise to undue regulatory uncertainty relative to pesticide use to control forest pests to RMS and

tens of thousands of other private forest owners. We strongly urge EPA to stand by its existing regulations and

interpretations and clearly modify the PGP and supporting documents to clearly state forestry's and forestry pesticide

use status in the PGP as a non-point source activity not subject to NPDES permitting requirements (including those

requirements in the PGP).
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Response 

Refer to response to Comment ID 565.1.001.008

 

 

Comment ID 413.1.001.004

Author Name: Bullock, Jr. James

Organization: Forest Resources Sustainability,Resource Management Service,  LLC (RMS)

3. The PGP and Fact Sheet should confirm terrestrial forest herbicide use is a non-point source activity.

 

The PGP proposes permitting requirements for four specific use patterns:  mosquito and flying insect control, aquatic

weed and algae control, aquatic nuisance animal control, and forest canopy control over waters of the U.S, and

addresses at least to some degree the economic impact of the PGP on these four use patterns.  However, the PGP and

accompanying Fact Sheet do not clarify what use patterns do not fall under the requirements of the general permit as

point source activity. We ask that EPA clearly state in the Fact Sheet that terrestrial forest pest control targeting

competing vegetation during stand establishment or stand release, control of invasive species, applied to improve

wildlife habitat, or used in other silvicultural activities continues to be considered a non-point source activity as defined

in 40 C.F.R. 122.27 and as such falls outside of NPDES permitting requirements. Further, should EPA expand the PGP

coverage beyond the four specific use patterns, we request a full economic analysis be done to address any use

patterns subject to that expanded coverage.

 
 

Response 

Refer to response to Comment ID 565.1.001.008

 

 

Comment ID 448.1.001.004

Author Name: Godbout Kevin

Organization: Weyerhaeuser Company

First, silvicultural pesticide use is currently defined and regulated as non-point source activity that docs not require

National Pollutant Discharge Elimination System ("NPDES" ) permitting. 

 

Second, the PGP and its supporting documents need to explicitly recognize the existing legal requirements and agency

interpretations on silvicultural pesticide use, including 40 C.F.R. §§ 122.3(0) and 122.27(b)(1). 
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Third, the National Cot/on Council decision requires NPDES permits for point source discharges of pesticides. The

Sixth Circuit did not hold or in any way indicate that EPA' s long-standing interpretation of forest pest control as a non-

point source activity is invalid or otherwise require EPA to change its interpretation. 

 

Fourth, there is no basis in National Cot/on Council for EPA to now redefine forest pest control as a point source

activity, and so EPA should explicitly affirm that forest pest control is non-point source activity that does not require

NPDES permit coverage. 

 

Key Request to EPA 

 

It is critically important that EPA make clear in the PGP and Fact Sheet that terrestrial forest pest control continues to

be considered non-point source activity pursuant to 40 C.F.R. §§ 122.27 and 122.3(e) and eliminate the ambiguity in

the draft PGP and Fact Sheet on this issue. As noted above, we operate in seven Southern States and two Western

States. Each of these States is delegated by EPA to implement certain NPDES permitting provisions of the Federal

Clean Water Act. Without clear guidance to the States, it is likely that a patchwork approach to terrestrial forest pest

control will emerge as State authorities will be confused on the non-point status for forest pest control. EPA has a

national obligation to rectify the confusion it is creating by this proposed rulemaking, and it should clarify that terrestrial

forest pest control continues to be defined as a non-point source activity. 

 

EPA cannot redefine terrestrial forest herbicide use as point source activity with no analysis of the substantial economic

impacts. This is a significant economic issue for landowners. Forest establishment is a challenging enterprise because

planted seedlings must survive and thrive on minimally tended wild land settings. In many states, the challenge of

reforestation is daunting. Competition from understory vegetation reduces a seedling's ability to survive; intense browse

from animals like deer and elk damage seedlings, reducing growth rates dramatically; and last, extreme weather,

sometimes drought related, cause tree mortality. To achieve good tree survival and stand stocking after harvest, the

control of competing weeds for the first one to two years is essential for a forest to become established: otherwise trees

may not become established for decades. If this rule making results in forest land owners suddenly subject to costly

point source permitting requirements, then forestry may become less economically desirable.

 

Forestry is a difficult economic enterprise because the costs of stand establishment must be carried for 40-50 years

before a financial return. More costly options-such as hand weeding or mechanical tillage-are either unavailable on our

terrain or simply just cost ¬prohibitive and potentially even more damaging to the sites due to potential soil damage. If

intensive forest management becomes less economically viable (due to this rulemaking), industrial forestlands could be

downsized into smaller parcels and then converted to land uses that are less favorable for the environment. Clearly. we

believe EPA wants to maintain forest cover; yet if EPA was to redefine forest pesticide use as point-source activity with

no analysis of the substantial economic impacts, then this rulemaking would be incomplete.   
 

Response 

Refer to response to Comment ID 565.1.001.008
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Comment ID 452.1.001.001

Author Name: Fisher Daniel

Organization: Fruit Growers Supply Company (FGS)

I would like to first note that for over thirty years, EPA has considered forest pesticide use to be non-point source

activity not subject to NPDES permitting. The PGP and its accompanying supporting materials appear to cast doubt on

this longstanding EPA interpretation by either ignoring or glossing over its key legal foundations. I request that EPA

modify the draft PGP and supporting documents to ensure consistency with existing legal requirements and agency

interpretations, and also to confirm the totality of underlying authority for Clean Water Act ("CWA") regulation of forest

pest control.

 

EPA has officially defined "silvicultural point source" in its regulations to include only four silvicultural activities, and that

definition specifically excludes silvicultural "pest control" from the definition of point source, which EPA confirmed in a

2003 Interpretive Statement - "EPA intends to continue to follow its long-standing interpretation of 40 C.F.R. § 122.27

as excluding silvicultural pest and fire control activities from the definition of point source under the Act. Therefore, such

activities will not require a NPDES permit (emphasis added)." EPA must stand by its existing regulations and

interpretations and clarify forestry's status in the PGP - that forest pest control is a non-point source activity and

therefore not subject to NPDES permitting requirements, including those requirements in the PGP.

 

National Cotton Council decision provides no basis for EPA to modify its silvicultural rule and corresponding definition of

forest pest control as a non-point source. While this decision requires NPDES permits for point source discharges of

pesticides, the Sixth Circuit did not hold or in any way indicate that EPA's long-standing interpretation of forest pest

control as a non-point source activity is invalid, or otherwise require EPA to change its interpretation. 

 

Also, the PGP's accompanying economic analysis makes no reference of the economic impacts of defining silvicultural

pest control activities as "point sources," other than those included as part of the "forest canopy pest control" use

pattern included in the PGP. Nowhere does it discuss the widespread and routine terrestrial use of herbicides as part of

forest pest control. The economic analysis EPA has performed with regard to the effects of its proposed PGP

addressed only the four use patterns to be covered under the permit, and does not address at all the economic impact

of requiring individual permits. In order to provide certainty to the regulated community, EPA should reinforce and

confirm that silvicultural pest control, including the terrestrial use of herbicides, will continue to be treated as a non-point

source activity and not subject to NPDES permitting requirements. 
 

Response 

Refer to response to Comment ID 565.1.001.008

 

Comment ID 565.1.001.002

Author Name: Murray William

PGP Responses to Comments Coverage Under This Permit

175810/31/2011 04:04 PM EDT



 

Organization: National Alliance of Forest Owners (NAFO)

-Silvicultural pesticide use is currently defined and regulated as nonpoint source activity that does not require National

Pollutant Discharge Elimination System ("NPDES") permitting;

 

-The PGP and its supporting documents need to explicitly recognize the existing legal requirements and agency

interpretations on silvicultural pesticide use, including 40 C.F.R. §§ 122.3(e) and 122.27(b)(1); 
 

Response 

Refer to response to Comment ID 565.1.001.008

 

 

Comment ID 565.1.001.005

Author Name: Murray William

Organization: National Alliance of Forest Owners (NAFO)

-EPA should make clear in the PGP and Fact Sheet that terrestrial forest pest control continues to be considered

nonpoint source activity pursuant to 40 C.F.R. §§ 122.27 and 122.3(e) and eliminate the ambiguity in the draft PGP and

Fact Sheet on this issue; 
 

Response 

Refer to response to Comment ID 565.1.001.008

 

 

Comment ID 565.1.001.008

Author Name: Murray William

Organization: National Alliance of Forest Owners (NAFO)

For over thirty years, EPA has considered forest pesticide use to be nonpoint source activity not subject to NPDES

permitting. See, e.g., 40 C.F.R. §§ 122.3(e), 122.27(b)(1); EPA General Counsel Memorandum, Interpretive Statement

and Guidance Addressing the Effect of Ninth Circuit Decision in League of Wilderness Defenders v. Forsgren on

Application of Pesticides and Fire Retardants, Robert E. Fabricant, General Counsel (Sept. 3, 2003) ("2003 Interpretive

Statement"); 41 Fed. Reg. 24,709, 24,710 (June 18, 1976). The PGP and its accompanying supporting materials (e.g.

the Fact Sheet, Federal Register Notice, and Frequently Asked Questions) appear to cast doubt on this longstanding

EPA interpretation by either ignoring or glossing over its key legal foundations. NAFO requests that EPA modify the
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draft PGP and supporting documents to ensure consistency with existing legal requirements and agency interpretations,

and also to confirm the totality of underlying authority for CWA regulation of forest pest control, as set forth below.

 

Section 301(a) of the CWA prohibits the "discharge of any pollutant by any person" into waters of the United States

unless, inter alia, the discharge is authorized by an NPDES permit issued under CWA § 402. See 33 U.S.C. §§ 1311(a)

and 1342. The CWA defines "discharge of a pollutant" as "any addition of any pollutant to navigable waters from any

point source." Id. § 1362(12) (emphasis added). Thus, in the absence of a point source, no NPDES permit is required,

even where such nonpoint source  activities result in the introduction of pollutants into waters of the United States. See

Nat'l Wildlife Fed'n v. Gorsuch, 693 F.2d 156, 165 (D.C. Cir. 1982); Nat'l Wildlife Fed'n v Consumer Power Co., 862

F.2d 580, 587 (6th Cir. 1988).

 

EPA has promulgated a specific definition for "silvicultural point source" in its NPDES regulations to include only four

silvicultural activities. That definition specifically excludes silvicultural "pest control" from the definition of point source:

 

Silvicultural point source means any discernible, confined and discrete conveyance related to rock crushing, gravel

washing, log sorting, or log storage facilities which are operated in connection with silvicultural activities and from which

pollutants are discharged into waters of the United States. The term does not include non-point source silvicultural

activities such as nursery operations, site preparations, reforestration and subsequent cultural treatment thinning,

prescribed burning, pest and fire control, harvesting operations, surface drainage, or road construction and

maintenance from which there is natural runoff. 

 

40 C.F.R. § 122.27(b)(1) (2009) (underlined emphasis added) (hereinafter "silvicultural rule"). In the 1976 preamble to

this regulation, EPA explained that "only discharges from four activities related to silviculture enterprises, rock crushing,

gravel washing, log sorting and log storage facilities, are considered point sources and thus subject to the NPDES

permit program." 41 Fed. Reg. 24,709, 24,710 (June 18, 1976); see also 40 C.F.R. § 122.3(e) (2009) ("The following

discharges do not require NPDES permits: . . . Any introduction of pollutants from non point-source agricultural and

silvicultural activities . . . but not discharges from . . . silvicultural point sources as defined in § 122.27."). 

 

EPA affirmed its regulatory definition in 2003, explaining that its silvicultural rule is "clear on its face" in that it identifies

an exclusive list of the four silvicultural activities that are considered "point sources." 2003 Interpretive Statement at 3

(listing rock  crushing, gravel washing, log sorting, and log storage facilities which are operated in connection with

silvicultural activities). The 2003 Interpretative Statement explained "that where a definition declares what it ‘means,' it

excludes any meaning not stated." Id., quoting Colautti v. Franklin, 439 U.S. 379, 393 n.10 (1979) (emphasis added). In

addition to § 122.27, the 2003 Interpretative Statement explained that 40 C.F.R. § 122.3(e) "makes it clear that

discharges from forest lands do not require NPDES permits except ‘silvicultural point sources' as defined by 40 C.F.R. §

122.27." Id. at 3. Finally, the 2003 Interpretive Statement noted that "Congress expressly delegated to EPA the power

to define ‘nonpoint source' in the context of silviculture in order to address the appropriate pollutant controls for

silvicultural activities." Id. at 4, citing 33 U.S.C. §§ 208(b)(2)(F) and 304(f)(A). In sum, the 2003 Interpretive Statement

concluded that "EPA intends to continue to follow its long-standing interpretation of 40 C.F.R. § 122.27 as excluding

silvicultural pest and fire control activities from the definition of point source under the Act. Therefore, such activities will

not require a NPDES permit." Id. 

 

The PGP, Fact Sheet, Federal Register Notice, and Questions and Answers nowhere mention or cite the silvicultural

rule, the 2003 Interpretative Statement, or 40 C.F.R. § 122.3(e). Such authorities are critical to harmonizing the PGP
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with forest pest control activities, which EPA has clearly excluded from NPDES permit requirements for over three

decades. No court has directed EPA to modify this long-standing regulation or the 2003 Interpretative Statement, [FN1]

most certainly not the Sixth Circuit in National Cotton Council v. EPA, 553 F.3d 927 (6th Cir. 2009), as discussed below.

EPA's silence produces unnecessary regulatory uncertainty for those engaged in forest pest control, and EPA should

stand by its existing regulations and interpretations and clarify forestry's status in the PGP - that forest pest control is a

nonpoint source activity and therefore not subject to NPDES permitting requirements, including those requirements in

the PGP. 

 

[FN 1] NAFO fully expects, however, that EPA would maintain its fealty to the League of Wilderness Defenders v.

Forsgren decision as explained in the 2003 Interpretive Statement, i.e. that within the states in the Ninth Circuit, NPDES

permits are required for aerial spraying of pesticides directly over and into navigable waters, including forestry aerial

applications, because the Ninth Circuit held that such activity is a point source discharge. In the 2003 Interpretive

Statement, EPA disagreed with the Ninth Circuit and believed that the court misinterpreted 40 C.F.R. § 122.27(b)(1). To

the extent that the PGP and its supporting documents attempt to extend NPDES permit requirements for forestry aerial

application of pesticides to states outside of the Ninth Circuit, NAFO requests that EPA limit such requirements to only

those states subject to the Forsgren decision, to maintain consistency with existing legal requirements and EPA

interpretations. The PGP and all accompanying documents are silent with respect to EPA's response to the Forsgren

decision as applied to forest pest control, and such silence only produces further regulatory uncertainty for those

engaged in forestry activities. NAFO requests confirmation of the nonpoint source status of forest pest control activities,

other than those activities in states subject to Forsgren. 
 

Response 

EPA disagrees with the comment stating that the National Cotton Council decision does not provide a basis for EPA to view certain

forest pest control activities as point sources.  Prior to initiating the 2006 NPDES Pesticides Rule (“2006 Rule”), the Agency had

interpreted the Clean Water Act and its implementing regulations, 40 CFR §§ 122.3(e) and 122.27, as not requiring NPDES permits

for forest pest control activities. In 2003, EPA's General Counsel presented the Agency's view that "[silvicultural pest and fire

control] activities will not require a NPDES permit."  EPA General Counsel Memorandum, Interpretive Statement and Guidance

Addressing the Effect of Ninth Circuit Decision in League of Wilderness Defenders v. Forsgren on Application of Pesticides and

Fire Retardants at 4 (Sept. 3, 2003).  In that memorandum, EPA stated that "[b]ecause Congress has not directly addressed the

precise question of which silvicultural activities are point and nonpoint sources, and because EPA reasonably specified the four

categories of 'silvicultural point sources' in its regulation, under Chevron, the Court should have deferred to EPA's interpretation."

Id.

	

The 2006 Rule stated that pesticides applied consistently with FIFRA do not require an NPDES permit in certain circumstances,

including the application of insecticides to a forest canopy.  71 Fed. Reg. at 68,482.  In vacating the 2006 NPDES Pesticides Rule,

the Sixth Circuit Court of Appeals held that “dischargers of pesticide pollutants are subject to the NPDES permitting program in the

Clean Water Act.”  Nat’l Cotton Council, 553 F.3d 927, 940. Therefore, the holding of National Cotton Council has overtaken the

2003 General Counsel Memorandum. Other Courts have issued decisions consistent with National Cotton Council.  Northwest

Envt’l Def. Ctr. v. Brown, 617 F.3d 1176, 1191 (9th Cir. 2010) (“the [silviculture] exemption ceases to exist as soon as the natural

runoff is channeled and controlled in some systematic way through a ‘discernible, confined and discrete conveyance’ and

discharged into waters of the United States”); Peconic Baykeeper v. Suffolk Cty., 600 F.3d 180, 189 (2nd Cir. 2010) (holding that
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trucks and helicopters that spray pesticides are point sources under the CWA.)

	

As applied to silvicultural activities, the Sixth Circuit Court clarifies that the discharge of pesticide pollutants such as through aerial

application is a point source discharge, and an NPDES permit is needed if the activity results in a discharge to waters of the United

States below the forest canopy.  Forest pest control activities that do not result in point source discharges of pollutants to waters of

the United States, as those terms are defined in CWA section 502(12) and (14), continue to be considered non-point source

silvicultural activities.  For example, activities that generate only unchanneled runoff are non-point source silvicultural activities.

 The Court did not differentiate between those activities performed above the canopy and those performed below, such as for the

control of competing vegetation.  

	

EPA included a specific category for the application of pesticides to the forest canopy based on the Agency’s determination that this

pesticide use pattern is different enough from other pesticide application activities to warrant specific coverage.  Other silvicultural

pesticide uses, such as for the control of competing vegetation below the forest canopy, may be eligible for coverage under one of

the other use patterns (i.e., Weed and Algae Pest Control) of the PGP where such applications result in a point source discharge of

pollutants to Waters of the United States.

 

Comment ID 565.1.001.014

Author Name: Murray William

Organization: National Alliance of Forest Owners (NAFO)

Accordingly, NAFO must assume that EPA is not "hid[ing] elephants in mouseholes," see Whitman v. American

Trucking Associations, 531 U.S. 457, 468 (2001), and attempting to regulate entirely new classes of economic activity

through silence or vague, indirect implication. Rather, NAFO will read the PGP and Fact Sheet as not affecting EPA's

long-standing interpretation at 40 C.F.R. § 122.27 - recognized by EPA in 2003 as "clear on its face" - which defines

forest pest control such as terrestrial herbicide use to combat competing vegetation as nonpoint source activity. To

provide certainty to the regulated community, EPA should reinforce and confirm that silvicultural pest control (other than

the uses covered by the PGP and applicable in the Ninth Circuit), including the terrestrial use of herbicides, will continue

to be treated as a nonpoint source activity and not subject to NPDES permitting requirements. 
 

Response 

Refer to response to Comment ID 565.1.001.008

 

 

Comment ID 607.1.001.002

Author Name: Poling Jan

Organization: American Forest & Paper Association (AF&PA)
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The PGP is accompanied by supporting materials, including a Fact Sheet, Federal Register Notice, and Frequently

Asked Questions. The PGP would require permits for four specific use patterns - mosquito and other flying insect pest

control, aquatic weed and algae control, aquatic nuisance animal control, and forest canopy control - which together

according to EPA "would encompass the majority of pesticide applications that would result in point source discharges

to waters of the U.S." [FN1] Although silvicultural forest canopy use is apparently encompassed within the lastcategory,

the PGP and accompanying Fact Sheet are mostly silent regarding significant categories of routine and essential

silvicultural uses of herbicide, such as terrestrial forest pest control targeting competing vegetation at recently harvested

sites and immature tree stands 

 

[FN1]: 75 Fed. Reg. at 31,782 
 

Response 

Refer to response to Comment ID 565.1.001.008

 

Comment ID 607.1.001.003

Author Name: Poling Jan

Organization: American Forest & Paper Association (AF&PA)

Since 1976, silvicultural pest control has been defined by EPA as a non-point source activity not subject to the Clean

Water Act NPDES permitting Process.

 

The "discharge of any pollutant by any person" into waters of the United States is prohibited under section 301(a) of the

Clean Water Act (CWA) unless, inter alia, the discharge is authorized by an NPDES permit issued under CWA section

402. Further, the CWA defines "discharge of a pollutant" as "any addition of any pollutant to navigable waters from any

point source." Thus, in the absence of a point source, no NPDES permit is required, even where non-point source

activities result in the introduction of pollutants into waters of the United States. 

 

In 1976, EPA clearly defined "silvicultural point source" to include only four silvicultural activities. Further, the definition

expressly specifies that silvicultural "pest control" is not included in the definition of point source: 

 

Silvicultural point source means any discernible, confined and discrete conveyance related to rock crushing, gravel

washing, log sorting, or log storage facilities which are operated in connection with silvicultural activities and from which

pollutants are discharged into waters of the United States. The term does not include non-point source silvicultural

activities such as nursery operations, site preparations, reforestation and subsequent cultural treatment thinning,

prescribed burning, pest and fire control, harvesting operations, surface drainage, or road construction and

maintenance from which there is natural runoff. [FN2] 

 

In the preamble to this regulation, EPA explained that "only discharges from four activities related to silviculture

enterprises, rock crushing, gravel washing, log sorting and log storage facilities, are considered point sources and thus

subject to the NPDES permit program." 41 Fed. Reg. 24,709, 24,710 (June 18, 1976); see also 40 C.F.R. § 122.3(e)
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(2009) ("The following discharges do not require NPDES permits: . . . Any introduction of pollutants from non point-

source agricultural and silvicultural activities. . . but not discharges from . . . silvicultural point sources as defined in §

122.27.").

 

In 2003, the EPA issued an Interpretive Statement in which it affirmed that "EPA intends to continue to follow its long-

standing interpretation of 40 C.F.R. § 122.27 as excluding silvicultural pest and fire control activities from the definition

of point source under the Act. Therefore, such activities will not require a NPDES permit." (EPA General Counsel

Memorandum, Interpretive Statement and Guidance Addressing the Effect of Ninth Circuit Decision in League of

Wilderness Defenders v. Forsgren on Application of Pesticides and Fire Retardants, Robert E. Fabricant, General

Counsel (Sept. 3, 2003) ("2003 Interpretive Statement"). EPA stated that its silvicultural rule is "clear on its face" in that

it identifies an exclusive list of the four silvicultural activities that are considered "point sources.[FN3]" The 2003

Interpretative Statement explained "that where a definition declares what it ‘means,' it excludes any meaning not

stated." Id., quoting Colautti v. Franklin, 439 U.S. 379, 393 n.10 (1979) (emphasis added). In addition to § 122.27, the

2003 Interpretative Statement explained that 40 C.F.R. § 122.3(e) "makes it clear that discharges from forest lands do

not require NPDES permits except ‘silvicultural point sources' as defined by 40 C.F.R. § 122.27." Id. at 3. Finally, the

2003 Interpretive Statement noted that "Congress expressly delegated to EPA the power to define "nonpoint source" in

the context of silviculture in order to address the appropriate pollutant controls for silvicultural activities." Id. at 4, citing

33 U.S.C. §§ 208(b)(2)(F) and 304(f)(A). Neither the PGP nor the supporting materials mention or cite the silvicultural

rule, the 2003 Interpretative Statement, or 40 C.F.R. § 122.3(e). Such authorities are critical to harmonizing the PGP

with forest pest control activities, which EPA has clearly excluded from NPDES permit requirements for over three

decades. EPA's silence produces unnecessary regulatory uncertainty for those engaged in forest pest control. EPA

should stand by its existing regulations and interpretations and clarify forestry's status in the PGP - that forest pest

control is a nonpoint source activity and therefore not subject to NPDES permitting requirements, including those

requirements in the PGP. 

 

AF&PA understands that in the League of Wilderness Defenders v. Forsgren, the Ninth Circuit held that, within the

states in the Ninth Circuit, NPDES permits are required for aerial spraying of pesticides directly over and into navigable

waters, including forestry aerial applications, since the Ninth Circuit found such activity is a point source discharge.

AF&PA urges the EPA to continue to limit application of Forsgren to forestry aerial applications of pesticides in states

within the Ninth Circuit, as it did in the 2003 Interpretive Statement. We note that the PGP and its accompanying

documents are silent regarding EPA's response to the Forsgren decision as applied to forest pest control, and such

silence only produces further regulatory uncertainty for those engaged in forestry activities. 

 

[FN2]: 40 C.F.R. § 122.27(b)(1) (2009) (underlined emphasis added) hereinafter "silvicultural rule" 

[FN3]: 2003 Interpretive Statement at 3 (listing rock crushing, gravel washing, log sorting, and log storage facilities

which are operated in connection with silvicultural activities) 
 

Response 

Refer to response to Comment ID 565.1.001.008
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Comment ID 607.1.001.005

Author Name: Poling Jan

Organization: American Forest & Paper Association (AF&PA)

The PGP and Fact Sheet are ambiguous and inconsistent regarding whether certain forestry practices are subject to

the PGP, notwithstanding the silvicultural rule. 

 

Although silvicultural forest canopy use is apparently encompassed within the forest canopy control category of the

PGP (although we maintain such use designation should be limited to the states within the Ninth Circuit, for the reasons

discussed previously), the PGP and accompanying Fact Sheet are mostly silent regarding significant categories of

routine and essential silvicultural uses of herbicide, such as terrestrial forest pest control targeting competing vegetation

at recently harvested sites and immature tree stands. These and other silvicultural practices were not at issue in

National Cotton Council or Forsgren, and therefore, EPA should make clear in the PGP and Fact Sheet that forest pest

control of competing vegetation continues to be considered non-point source activity pursuant to 40 C.F.R. §§ 122.27

and 122.3(e). 

 

The Fact Sheet is ambiguous and inconsistent in stating that only point source pesticide discharges are now subject to

NPDES permitting requirements under National Cotton Council, but later stating, "any pesticide application activities

that do not fall within the four use patterns covered by this permit will require coverage under some other NPDES permit

if those activities result in point source discharges to waters of the U.S." (Fact Sheet at 15); see also id. at 5 ("chemical

pesticide residuals are pollutants as applied if they are discharged from a point source for which NPDES permits are

required"); id. at 15 (the PGP "does not cover discharges that, by law, are not required to obtain NPDES permit

coverage"); id. at 6 ("[w]hile other use patterns are not covered by this general permit, the existence of this general

permit does not, by definition, obviate the possibility that an individual permit would be necessary if other types of

pesticide applications result in point source discharges to waters of the U.S."). [FN4] Because terrestrial forest herbicide

use is currently defined by regulation and EPA interpretation as non-point source activity, AF&PA assumes, and EPA

should make clear, that such activity continues to fall outside of NPDES permitting requirements imposed by National

Cotton Council. [FN5] 

 

Other Fact Sheet statements add to the ambiguity, such as when EPA states that the covered use patterns in the PGP

do not include "silvicultural terrestrial pests that are routinely controlled . . . in forestry operations," (Fact Sheet at 15),

but EPA fails to make the next logical statement consistent with codified regulations that such pest control uses are

non-point source activities. Further, EPA states that the PGP "does not cover terrestrial applications for the purpose of

controlling pests on agricultural crops or forest floors. This fact sheet does not address whether these activities would

need an NPDES permit . . . ." Id. at 6. The two examples in this statement, however, each relate to nonpoint source

activity - pesticide application to agricultural crops implicates the statutory exemption from the definition of "point

source" for agricultural storm water and return flows from irrigated agriculture, 33 U.S.C. § 1362(14), and pest control

on forest floors is defined by 40 C.F.R. § 122.27 as non-point source activity. There is nothing in the PGP, Fact Sheet,

or other supporting documentation indicating that EPA is revising 40 C.F.R. § 122.27 and its related authority, and

therefore EPA should address directly that terrestrial forest herbicide use, particularly the routine and essential practice

of targeting competing vegetation, will continue to be regulated as non-point source silvicultural activity. 
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[FN4]: Similarly, EPA's Frequently Asked Questions on the PGP denotes the need for a point source discharge in four

separate responses (see Nos. 2, 6, 7, and 12). 

[FN5]: In addition, EPA needs to add the "point source" qualifier to the following statement in the Fact Sheet (at 19), as

noted: "EPA therefore now requires all [point source] dischargers of pesticide pollutants, including [point source]

dischargers in and over forest canopies where there are waters of the U.S. below the canopy, to obtain NPDES

permits." 
 

Response 

Refer to response to Comment ID 565.1.001.008

 

Comment ID 607.1.001.007

Author Name: Poling Jan

Organization: American Forest & Paper Association (AF&PA)

Accordingly, we must assume that EPA is not promulgating new regulation through silence and that the PGP does not

affect EPA's long-standing interpretation at 40 C.F.R. § 122.27 - recognized by EPA in 2003 as "clear on its face" -

which defines forest pest control such as terrestrial herbicide use to combat competing vegetation as non-point source

activity. To provide certainty to the regulated community, EPA should reinforce and confirm that silvicultural pest control

(other than the uses covered by the PGP and applicable in the Ninth Circuit), including the terrestrial use of herbicides,

will continue to be treated as a non-point source activity and not subject to NPDES permitting requirements. 
 

Response 

Refer to response to Comment ID 565.1.001.008

 

 

Comment ID 633.1.001.002

Author Name: Martin Tom

Organization: American Forest Foundation (AFF)

Terrestrial forest pest control, as used in silviculture applications, is currently defined as a non-point source. In order to

provide clarity for family forest owners, EPA should explicitly affirm that the existence of the general permit does not

change regulatory treatment of silvicultural applications of forest pest controls. 
 

Response 
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Refer to response to Comment ID 565.1.001.008

 

 

Comment ID 704.1.001.002

Author Name: Jarmer Chris

Organization: Water Policy and Forest Regulation, Oregon Forest Industries Council (OFIC)

Many of our members are confused by the PGP, both in what it says and what it does not say. EPA has always

considered (with very limited, specific exception here in the Ninth Circuit Court) forest pesticide use to be a non-point

source activity, not subject to NPDES permitting. The PGP and its accompanying supporting materials (e.g. the Fact

Sheet, Federal Register Notice, and Frequently Asked Questions) create uncertainty regarding this longstanding EPA

interpretation by either ignoring or glossing over its key legal foundations. OFIC would urge EPA to modify the draft

PGP and supporting documents to ensure consistency with existing legal requirements and agency interpretations. The

PGP  (and supporting materials) also miss an opportunity to clarify the use of terms such as "forest canopy" that could

further alleviate the confusion that exists.   
 

Response 

Refer to response to Comment ID 565.1.001.008

 

 

Comment ID 706.1.001.002

Author Name: Moore Beth

Organization: Oregon Department of Environmental Quality (OR DEQ) and  Oregon Department of Agriculture (ODA)

The silvacullure exemption is clear in the supporting fact sheet for the pesticide general permit. We recommend that the

exemption be made clear in the Section 1 of the permit. 
 

Response 

Refer to response to Comment ID 565.1.001.008

 

 

Comment ID 844.1.001.001

Author Name: Tatum Vickie
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Organization: National Council for Air and Stream Improvement (NCASI)

Decisions about silvicultural pesticide use are typically made at the level of the "stand." The language of the draft PGP

itself, as well as the accompanying Fact Sheet, does not allow for the unambiguous assessment of the conditions under

which a forest manager, making decisions in the context of stand management is required to submit an NOI.

Specifically, the terms "treatment area" and "pest management area" create uncertainty about when a threshold has

been reached. We suggest the addition of clarifying language, perhaps as a footnote to the last column of the last line

of Table 1, "Annual Treatment Area Thresholds." For example:

 

     Each forest stand (defined as "a contiguous group of trees sufficiently uniform in age-class distribution, composition,

and structure, and growing on a site of sufficiently uniform quality, to be a distinguishable unit") is considered to be a

separate, independent treatment area. Pesticide applications within a calendar year to individual stands smaller than

640 acres do not exceed the Annual Threshold. 
 

Response 

Refer to response to Comment ID 565.1.001.008

 

EPA generally agrees with commenters’ statement about what constitutes a “forest stand;” however, the Agency disagrees with

commenter that the size of individual forest stands should be used to assess whether or not an annual treatment area threshold is

exceeded.  Rather, the Agency believes the total area treated by a Decision-maker during a calendar year should be the determining

factor in whether additional permit conditions apply.  As established, the annual treatment area thresholds acknowledge that

Operators (i.e., Decision-makers) responsible for treating large areas should be, and generally are, more knowledgeable about pest

management measures than those Operators responsible for managing or treating smaller areas.  Because of this, the PGP is written

to establish more comprehensive requirements for these large operations acknowledging that the physical location of such activities

are not as important as the Operator responsible for making the pest management decisions.  Thus, for example, where one

Decision-maker manages a large number of forest stands, PGP requirements are based on that Decision-maker’s treatment area for

all forest stands combined rather than on the fact that each of these stands may be relatively small.  

 

Comment ID 930.001.001

Author Name: Olszewski Robert

Organization: Plum Creek

EPA's Regulations Clearly Define Silvicultural Pest Control As A Non-Point Source Activity Not Subject to Clean Water

Act NPDES Permitting

 

For over thirty years, EPA has considered forest pesticide use to be non-point source activity not subject to NPDES

permitting . The PGP and its accompanying supporting materials (e.g. the Fact Sheet, Federal Register Notice, and

Frequently Asked Questions) appear to cast doubt on this longstanding EPA interpretation by either ignoring or glossing

over its key legal foundations . Plum Creek requests that EPA modify the draft PGP and supporting documents to
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ensure consistency with existing legal requirements and agency interpretations, and also to confirm the totality of

underlying authority for Clean Water Act ("CWA") regulation of forest pest control.

 

EPA has promulgated a specific definition for "silvicultural point source" in its regulations to include only four silvicultural

activities, and that definition specifically excludes silvicultural "pest control" from the definition of point source, 40 C.F.R.

§ 122.27(b)(1), which EPA affirmed in a 2003 Interpretive Statement - "EPA intends to continue to follow its

longstanding interpretation of 40 C.F.R. § 122.27 as excluding silvicultural pest and fire control activities from the

definition of point source under the Act. Therefore, such activities will not require a NPDES permit." The PGP is silent

on these existing authorities, and this silence produces unnecessary regulatory uncertainty for those engaged in forest

pest control. EPA should stand by its existing regulations and interpretations and clarify forestry's status in the PGP -

that forest pest control is a non-point source activity and therefore not subject to NPDES permitting requirements,

including those requirements in the PGP. 
 

Response 

Refer to response to Comment ID 565.1.001.008

 

 

Comment ID 930.001.002

Author Name: Olszewski Robert

Organization: Plum Creek

National Cotton Council Provides No Basis For EPA To Modify Its Silvicultural Rule And Corresponding Definition Of

Forest Pest Control As A Non-Point Source Some statements in the Fact Sheet (e.g. at 19) could be read to indicate

that EPA is abandoning the longstanding interpretation discussed above, and that such change is demanded by

National Cotton Council. If true, EPA is relying on an erroneous analysis of the Sixth Circuit's decision. While that

decision requires NPDES permits for point source discharges of pesticides, the Sixth Circuit did not hold or in any way

indicate that EPA's long-standing interpretation of forest pest control as a non-point source activity is invalid, or

otherwise require EPA to change its interpretation.

 

In fact, the court held that biological pesticides and chemical pesticide residuals are "pollutants" and that point source

discharges of such pollutants would be subject to NPDES permit requirements. National Cotton Council did not

consider or in any way address the silvicultural rule (40 C.F.R. § 122.27(b)(1)) or the statutory basis for that rule.

Accordingly, there is no basis in National Cotton Council for EPA to now redefine forest pest control as a point source

activity. The Fact Sheet is vague on EPA's precise intent on this issue. In the interest of regulatory certainty, EPA

should explicitly affirm that forest pest control is non-point source activity that does not require NPDES permit coverage. 
 

Response 

Refer to response to Comment ID 565.1.001.008
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Comment ID 930.001.003

Author Name: Olszewski Robert

Organization: Plum Creek

The PGP And Fact Sheet Should Confirm That Terrestrial Forest Herbicide Use Is Non-Point Source Activity. The PGP

proposes permitting requirements for four specific use patterns - mosquito and other flying insect pest control, aquatic

weed and algae control, aquatic nuisance animal control, and forest canopy control. The PGP and accompanying Fact

Sheet are mostly silent regarding significant categories of routine and essential silvicultural uses of herbicides, such as

terrestrial forest pest control targeting competing vegetation at recently harvested sites and immature tree stands .

There is nothing in the PGP, Fact Sheet, or other supporting documentation indicating that EPA is revising 40 C.F.R. §

122.27 and its related authority, and therefore EPA should make clear that forest pest control of competing vegetation

continues to be considered non-point source activity pursuant to 40 C.F.R. §§ 122.27 and 122 .3(e) and falls outside of

NPDES permitting requirements imposed by National Cotton Council. 
 

Response 

Refer to response to Comment ID 565.1.001.008

 

Comment ID 930.001.004

Author Name: Olszewski Robert

Organization: Plum Creek

EPA Cannot Redefine Terrestrial Forest Herbicide Use As Point Source Activity With No Analysis Of The Substantial

Economic Impacts In addition, the PGP's accompanying economic analysis makes no mention of the economic impacts

of defining silvicultural pest control activities as "point sources," other than those included as part of the "forest canopy

pest control" use pattern included in the PGP. It nowhere discusses the widespread and routine terrestrial use of

herbicides as part of forest pest control . The economic analysis EPA has performed with regard to the effects of its

proposed PGP addressed only the four use patterns to be covered under the permit, and does not address at all the

economic impact of requiring individual permits, as all point source pesticide discharges not covered by the PGP must

obtain individual permit coverage. See Economic Analysis of the PGP for Point Source Discharges From the Application

of Pesticides, at 10-24 (May 26, 2410); Fact Sheet at 15.

 

To provide certainty to the regulated community, EPA should reinforce and confirm that silvicultural pest control,

including the terrestrial use of herbicides, will continue to be treated as a non-point source activity and not subject to

NPDES permitting requirements . 
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Response 

Refer to response to Comment ID 565.1.001.008

 

Comment ID 932.001.001

Author Name: Alt Bruce

Organization: Mississippi Forestry Association (MFA)

EPA's Regulations Clearly Define Silvicultural Pest Control As A Non-Point Source Activity Not Subject to Clean Water

Act NPDES Permitting

 

For over thirty years, EPA has considered forest pesticide use to be non-point source activity not subject to NPDES

permitting . The PGP and its accompanying supporting materials (e.g. the Fact Sheet, Federal Register Notice, and

Frequently Asked Questions) appear to cast doubt on this longstanding EPA interpretation by either ignoring or glossing

over its key legal foundations . Mississippi Forestry Association requests that EPA modify the draft PGP and supporting

documents to ensure consistency with existing legal requirements and agency interpretations, and also to confirm the

totality of underlying authority for Clean Water Act ("CWA") regulation of forest pest control.

 

EPA has promulgated a specific definition for "silvicultural point source" in its regulations to include only four silvicultural

activities, and that definition specifically excludes silvicultural "pest control" from the definition of point source, 40 C.F.R.

§ 122 .27(b)(1), which EPA affirmed in a 2003 Interpretive Statement - "EPA intends to continue to follow its long-

standing interpretation of 40 C.F.R. § 122.27 as excluding silvicultural pest and fire control activities from the definition

of point source under the Act . Therefore, such activities will not require a NPDES permit." The PGP is silent on these

existing authorities, and this silence produces unnecessary regulatory uncertainty for those engaged in forest pest

control. EPA should stand by its existing regulations and interpretations and clarify forestry's status in the PGP - that

forest pest control is a non-point source activity and therefore not subject to NPDES permitting requirements, including

those requirements in the PGP. 
 

Response 

Refer to response to Comment ID 565.1.001.008

 

 

Comment ID 932.001.002

Author Name: Alt Bruce

Organization: Mississippi Forestry Association (MFA)

National Cotton Council Provides No Basis For EPA To Modify Its Silvicultural Rule And Corresponding Definition Of
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Forest Pest Control As A Non-Point Source

 

Some statements in the Fact Sheet (e.g. at 19) could be read to indicate that EPA is abandoning the longstanding

interpretation discussed above, and that such change is demanded by National Cotton Council. If true, EPA is relying

on an erroneous analysis of the Sixth Circuit's decision . While that decision requires NPDES permits for point source

discharges of pesticides, the Sixth Circuit did not hold or in any way indicate that EPA's long-standing interpretation of

forest pest control as a non-point source activity is invalid, or otherwise require EPA to change its interpretation .

 

In fact, the court held that biological pesticides and chemical pesticide residuals are "pollutants" and that point source

discharges of such pollutants would be subject to NPDES permit requirements . National Cotton Council did not

consider or in any way address the silvicultural rule (40 C.F.R. § 122.27(b)(1)) or the statutory basis for that rule.

Accordingly, there is no basis in National Cotton Council for EPA to now redefine forest pest control as a point source

activity . The Fact Sheet is vague on EPA's precise intent on this issue. In the interest of regulatory certainty, EPA

should explicitly affirm that forest pest control is non-point source activity that does not require NPDES permit coverage. 
 

Response 

Refer to response to Comment ID 565.1.001.008

 

 

Comment ID 932.001.003

Author Name: Alt Bruce

Organization: Mississippi Forestry Association (MFA)

The PGP And Fact Sheet Should Confirm That Terrestrial Forest Herbicide Use Is Non-Point Source Activity.

 

The PGP proposes permitting requirements for four specific use patterns - mosquito and other flying insect pest control,

aquatic weed and algae control, aquatic nuisance animal control, and forest canopy control . The PGP and

accompanying Fact Sheet are mostly silent regarding significant categories of routine and essential silvicultural uses of

herbicides, such as terrestrial forest pest control targeting competing vegetation at recently harvested sites and

immature tree stands . There is nothing in the PGP, Fact Sheet, or other supporting documentation indicating that EPA

is revising 40 C.F.R. § 122.27 and its related authority, and therefore EPA should make clear that forest pest control of

competing vegetation continues to be considered non-point source activity pursuant to 40 C.F.R. §§ 122 .27 and

122.3(e) and falls outside of NPDES permitting requirements imposed by National Cotton Council 
 

Response 

Refer to response to Comment ID 565.1.001.008
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Comment ID 932.001.004

Author Name: Alt Bruce

Organization: Mississippi Forestry Association (MFA)

EPA Cannot Redefine Terrestrial Forest Herbicide Use As Point Source Activity With No Analysis Of The Substantial

Economic Impacts

 

In addition, the PGP's accompanying economic analysis makes no mention of the economic impacts of defining

silvicultural pest control activities as "point sources," other than those included as part of the "forest canopy pest

control" use pattern included in the PGP. It nowhere discusses the widespread and routine terrestrial use of herbicides

as part of forest pest control. The economic analysis EPA has performed with regard to the effects of its proposed PGP

addressed only the four use patterns to be covered under the permit, and does not address at all the economic impact

of requiring individual permits, as all point source pesticide discharges not covered by the PGP must obtain individual

permit coverage. See Economic Analysis of the PGP for Point Source Discharges From the Application  Pesticides, at

10-24 (May 26, 2010); Fact Sheet at 15.

 

To provide certainty to the regulated community, EPA should reinforce and confirm that silvicultural pest control,

including the terrestrial use of herbicides, will continue to be treated as a non-point source activity and not subject to

NPDES permitting requirements . 
 

Response 

Refer to response to Comment ID 565.1.001.008
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1.7.2 - STORM WATER

Comment ID 222.1.001.002

Author Name: Wolf Stanley

Organization: North Dakota Weed Control Association (NDWCA)

North Dakota is situated in the center of the Prairie Pothole Region where numerous water holding potholes dot each

square mile of land. The road ditches are designed to channel storm runoff away from the road surface and discharge

into either into a pothole, drain or stream; how do we determine if a particular road ditch will or will not have

"unavoidable discharge to waters of the U.S."? 
 

Response 

Please refer to the PGP Comment Response Scope Essay and the PGP Comment Response Waters of the United States Essay.

 

Comment ID 300.1.001.002

Author Name: Moore Jerrald

Organization: Georgia Transmission Corporation (GTC)

In particular, EPA has correctly interpreted the Clean Water Act with respect to stormwater runoff. In question 10 of the

Frequently Asked Questions, EPA says that NPDES permit coverage is not required for runoff that contains pesticides:

 

"Stormwater runoff that may contain pesticides is not required to obtain NPDES permit coverage unless it was already

required to do so exclusive of National Cotton Council, et seq. v. EPA."

 

GTC agrees with and supports this interpretation. GTC also agrees with EPA's decision to craft narrative requirements

and best management practices rather than numerical standards. However, there are a number of issues we would like

to bring to EPA's attention which could cause problems when the general permit is applied to typical operations

conducted by electrical transmission/distribution companies and electric generating companies. 
 

Response 

Please refer to the PGP Comment Response Scope Essay.   Also, EPA acknowledges commenters support of narrative requirements

rather than numerical standards.

 

Commenters specific issues with the permit as applied to electrical transmission/distribution companies and electric generating

companies are addressed in those specific comments.
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Comment ID 337.1.001.003

Author Name: Knight Sylvia

Organization: Earth Care Ministry

Issue 1. Pesticide uses governed by the PGP

 

The draft PGP proposes to cover the following point-source uses: flying insect control, aquatic weed/algae control,

aquatic nuisance animal control, and forest canopy pest control. We urge addition of two additional categories and

explain why.

 

A. Electric substations constructed with underground stormwater drains emptying into wetlands or to adjacent streams

can become point-sources of pesticide contamination to waters. Such drainage systems can act as point-sources for

pesticide contamination to wetlands and streams. Currently this pesticide use receives very little if any oversight

nationally but has real potential to contribute to water and ecosystem degradation. Siting substations entirely or partially

in wetlands or wetland buffers near streams, construction with loose stone bases, drainage systems, and long-term

weed management with herbicides are all factors that enable substations to act as point sources of chemical

contamination to streams. This issue is being studied in Vermont by the Public Service Board and the Agency of

Agriculture with citizen participation.

 

B. Pesticides used in urban environments are carried into wastewater treatment systems, which become point-source

purveyors of pesticide contamination to streams or lakes. At least two teams of scientists, including USGS, EPA and

French government researchers, have found that herbicides used in urban areas enter wastewater treatment systems

(WWTSs) as non-point source pollution, but are found downstream of WWTSs in streams, an indication that they are

leaving the WWTSs as pointsource contamination. Glyphosate and its degradate AMPA have both been found

downstream of WWTSs in higher concentrations than upstream and at concentrations that exceed standards (Kolpin

DW et al 2005; Botta et al, 2009). Thus, the WWTSs are acting, albeit unwittingly, as a point source for chemical

contamination of waters. We know that WWTSs are essential infrastructures for urban society and have responsibility

for what leaves them rather than for what enters them. Science is telling us that more care is needed upstream of

WWTSs, and that EPA, states and municipalities must find ways to reduce pesticide uses before they enter WWTSs.

 

RECOMMENDATIONS:

1. Please add herbicide use at electric substations with underground drainage systems to uses governed by the

Pesticide General Permit.

2. Instruct states administering NPDES permits to require individual NPDES permits for herbicide use at those

substations without underground drainage.

3. Please add rules enabling municipalities with WWTSs to regulate pesticide use so as to reduce the pesticide effluent

from WWTSs into water bodies. 
 

Response 

Please refer to the PGP Comment Response Essay.

PGP Responses to Comments Coverage Under This Permit

177510/31/2011 04:04 PM EDT



 

 

Comment ID 346.1.001.001

Author Name: Youngberg John

Organization: Montana Farm Bureau Federation (MFBF)

The Exclusion of Agricultural Pesticide Use From the PGP Is Appropriate Because Such Use Is Not Subject to Clean

Water Act Regulation. The proposed PGP offers coverage for four pesticide use patterns that were specifically

addressed in the 2006 regulation. The EPA explicitly notes that the covered uses "do not include the control of

agricultural, ornamental or silvicultural terrestrial pests that are routinely controlled as part of production of agricultural

or ornamental plant commodities and in forestry operations." Fact Sheet at 15. The EPA states its belief that the four

covered uses "would encompass the majority of pesticide applications that would result in point source discharges to

waters of the U.S." Yet, the agency also seeks comment on whether additional use patterns may result in regulated

discharges requiring permit coverage. 75 Fed. Reg. at 31,782. The EPA requests comment on whether the PGP should

offer coverage for any such additional use patterns. The EPA appropriately acknowledges that the Clean Water Act's

agricultural stormwater and irrigation return flow exemptions preclude the regulation of agricultural stormwater and

irrigation return flows even if those discharges contain pesticide or pesticide residues. Fact Sheet at 15. However, the

EPA does not address whether the agency views pesticide application to crops as a regulated "point source" discharge

if the application results in the direct deposition of pesticide into "waters of the U.S." This could occur, for example,

where crops are grown in areas classified as jurisdictional wetlands or directly adjacent to wetlands, ditches, or

intermittent streams that may fall within a broad construction of "waters of the U.S."

 

AFBF supports the EPA's proposal to exclude from the PGP the use of pesticides in agricultural crop production. 
 

Response 

Please refer to PGP Comment Response Scope Essay.

 

Comment ID 377.1.001.003

Author Name: Stine James

Organization: National Rural Electric Cooperative Association (NRECA)

In particular, EPA has correctly interpreted the Clean Water Act with respect to stormwater runoff. In question 10 of the

Frequently Asked Questions, EPA says that NPDES permit coverage is not required for runoff that contains pesticides:

 

"Stormwater runoff that may contain pesticides is not required to obtain NPDES permit coverage unless it was already

required to do so exclusive of National Cotton Council, et seq. v. EPA."

 

NRECA agrees with and supports this interpretation. 
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Response 

Please refer to the PGP Comment Response Scope Essay.

 

Comment ID 379.1.001.005

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

The EPA states that this permit will be mandated for operators who discharge to, over or near "waters of the US" from

the application of biological pesticides or chemical pesticides that leave a residue when the pesticide application .... "

With more than 4000 stormwater Best Management Practices in the State of Delaware,

ranginginsizefromverysmallto10Acres,asignificant portion of aquatic pesticide application in Delaware treats aquatic

vegetation within stormwater ponds. Although most discharge only after significant rain events, some stormwater ponds

do not discharge directly to waters of the U.S. Additionally, in the summer months, it can be weeks between substantial

rain events, in which most pesticides can break down within that timeframe. For this reason, the DNREC, SWDS is

proposing that applicators who apply aquatic pesticides strictly to stormwater ponds (those under a certain threshold of

proposed 5 or 10 acres) be exempt from this requirement.  
 

Response 

Please refer to the PGP Comment Response Waters of the United States Essay and the PGP Comment Response Scope Essay. 

 

Comment ID 414.1.001.002

Author Name: Cunningham Frederick

Organization: Virginia Department of Environmental Quality (DEQ)

Related to Activities Covered - Page 6 ofthe Fact sheet says "Existing stormwater permits for construction, industry, and

municipalities already address pesticides in stormwater."

 

Comment: With the above statement in mind, is pesticide application to storm water retention/detention ponds also

covered under existing storm water permits ? Do storm water ponds need to be included in the pesticide acreage

calculations? 
 

Response 

Please refer to the PGP Comment Response Scope Essay and the PGP Comment Response Waters of the United States Essay.
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Comment ID 460.1.001.006

Author Name: Claff Roger

Organization: American Petroleum Institute (API)

In the PGP fact sheet, EPA states that storm water runoff either already requires NPDES permit coverage as

established in section 402(p) of the CWA, or is classified as a non-point source discharge for which NPDES permit

coverage is not required. Existing permits for construction, industrial and municipal storm water, however, are unlikely

to address pesticides in storm water, or provide sufficient coverage for the pesticide discharges covered under the

PGP. Will existing storm water general permits be modified to address these pesticide discharges so there is no gap in

coverage? 
 

Response 

Please refer to the PGP Comment Response Scope Essay. 

 

Comment ID 473.1.001.002

Author Name: Christman James

Organization: Utility Water Act Group (UWAG)

The abrupt need for thousands of permits for routine use of pesticides presents huge logistical difficulties, as EPA has

recognized. The draft permit is a good attempt to manage this problem and has several desirable features. For

example, EPA has correctly interpreted the Clean Water Act with respect to stormwater runoff. In question 10 of the

Frequently Asked Questions, EPA says that NPDES permit coverage is not required for runoff that contains pesticides: 

 

Stormwater runoff that may contain pesticides is not required to obtain NPDES permit coverage unless it was already

required to do so exclusive of National Cotton Council, et seq. v. EPA. 

 

This interpretation is sound. See EPA stormwater regulations, 40 C.F.R. § 122.26; Cordiano v. Metacon Gun Club, Inc.,

575 F.3d 199 (2d Cir. 2009) (airborne dust and stormwater runoff from lead bullets fired into a berm do not require an

NPDES permit). 
 

Response 

Please refer to the PGP Comment Response Scope Essay. 

 

Comment ID 473.1.001.024
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Author Name: Christman James

Organization: Utility Water Act Group (UWAG)

Also, the permit should make clear that the transport of pesticide or pesticide degradates to a surface water of the U.S.

by stormwater does not trigger the requirement to have a permit. As FAQ question 10 notes, permit coverage is not

required for runoff that contains pesticides. For clarity, the permit itself should  say "NPDES permit coverage is not

required for runoff that contains pesticides or pesticide degradates." 
 

Response 

Please refer to the PGP Comment Response Scope Essay. 

 

Comment ID 514.1.001.004

Author Name: Carlock John

Organization: Hampton Roads Planning District Commission

Will this apply to the myriad of stormwater management ponds in Virginia, which are already regulated under local

stormwater permits for the most part? 
 

Response 

Please refer to the PGP Comment Response Scope Essay. 

 

Comment ID 679.001.001

Author Name: Crane Christopher

Organization: Westchester County Board of Legislators

1. Does the proposed permit cover applications of pesticides within stormwater facilities such as for control of

mosquitoes, flying insects, aquatic vegetation or aquatic nuisance animals? 
 

Response 

Please refer to the PGP Comment Response Scope Essay.

 

Comment ID 712.2.001.006

PGP Responses to Comments Coverage Under This Permit

177910/31/2011 04:04 PM EDT



 

Author Name: Baus Terry

Organization: Department of Public Works,  City and County of Denver, Colorado

1. Clarification is requested about the relationship between the city's MS4 permit and the General Pesticide Permit.

Obviously, avoiding duplicative permits is desirable. Denver's MS4 permit provides as follows [FN 6]:

 

"The permittee must develop and implement written operation and maintenance procedures that include an employee

training and have the ultimate goal of preventing or reducing pollutants in runoff from those municipal operations not

already addressed by (Municipal Facility Runoff Control Plans) MFRCPs required in subsection 2, above, and that do

not have independent CDPS Stormwater permits. The program must specifically list the municipal operations (i.e.,

activities and facilities) that are impacted by this operation and maintenance program.

 

a) Implementation of the procedures must prevent or reduce stormwater pollution from the … following activities

conducted by the permittee: … application of pesticides, herbicides, and fertilizers

 

b) The procedures must include training to municipal employees as necessary to implement the program under Item a,

above, and informing City employees of impacts associated with illegal discharges and improper disposal of waste from

municipal operations."  Except for applications of pesticides near, above or directly to waters of the state, Denver

believes that it will not need to submit a Notice of Intent under the General Pesticide Permit for pesticide applications

that are already covered as permitted stormwater discharges that may contain pesticides. Do EPA and CDPHE agree?

Accordingly, Denver believes that it would be appropriate to submit an NOI only for pesticides applications near, above

or directly to waters of the state; do EPA and CDPHE agree?

 

[FN 6] Permit Part II.B.e.3) 
 

Response 

Please refer to the PGP Comment Response Scope Essay. 

 

Comment ID 730.001.008

Author Name: Unknown Unknown

Organization: Aquatic Biologists,  Inc. (ABI)

Storm water Management - Most all communities have to manage their storm water through the use of wet and dry

detention. The majority of these basins are not created correctly causing the need for more management with the use of

beneficial bacteria's, aeration and pesticides. By over-regulating the ones who are able to fix these problems is not the

solution. 
 

Response 
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Please refer to PGP Comment Response Scope Essay and PGP Comment Response Waters of the United States Essay.

 

Comment ID 839.001.002

Author Name: Hodgins William

Organization: City of Savannah, Georgia

Based on the experience with Industrial General Permit requirements, the City of Savannah has the concern that the

proposed Pesticide General Permit will place an unfunded mandate on Municipal Separate Storm Sewer System

General Permittees to regulate Pesticide Permit holders within their jurisdiction. It should be EPA's responsibility to

identify and regulate those permittees. To place PGP regulatory and enforcement burdens on MS4s via requirements

for Municipal Stormwater Management Plans or MS4 General Permit conditions will be unacceptable.  
 

Response 

EPA acknowledges commenter's concern for MS4s now possibly having to identify and regulate pesticide permit holders within

their jurisdiction.  However, that issue is outside the scope of today's action, i.e., issuance of the PGP, which places no regulatory or

enforcement burden on MS4s.

 

1.7.3 - STATE PROGRAMS

Comment ID 203.1.001.004

Author Name: Byram Tom

Organization: Southern Forest Tree Improvement Committee (SFTIC)

3) Continue your effort to make the General Permitting Process as bureaucratically painless as possible and work with

authorized states to ensure that their General Permits are consistent with the PGP 
 

Response 

Refer to response to Comment ID 315.1.001.021

 

 

Comment ID 205-cp.001.001

Author Name: Heslin J.
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Organization:  

I have a home in Brunswick County N.C. and I have appreciated the excellent mosquito control efforts through a

program of night spraying to eliminate mosquitoes during the summer. I understand that new regulations on Pesticide

Discharges would make it difficult or impossible for the County to continue its program for mosquito control - docket

number EPA-HQ-2010-0257. Please reconsider these regulations so that they do not require Brunswick County and

others to stop the excellent mosquito night spraying programs now in place. 
 

Response 

EPA is developing this permit to ensure discharges from the application of pesticides can continue consistent with the requirements

of the Clean Water Act.  The Agency is confident that compliance with the PGP will not cause existing pesticide applicators to have

to stop spraying.  An economic analysis, developed in conjunction with the PGP and available in the administrative record for this

permit, documents the expected burden on pesticide applicators from the new PGP requirements.  As shown, burdens are expected

to be reasonable and affordable.  Note that, pesticide application activities will be covered under a permit issued by the State of

North Carolina, rather than this EPA PGP, and as such, the reasonableness and affordableness of EPA's permit may not be

indicative of requirements in North Carolina.

 

Comment ID 218.001.002

Author Name: Kirkpatrick, Jr. W.

Organization: Aquatic Environment Consultants Inc.

Currently our activities are regulated by our State Fish and Wildlife Agencies, State Departments of the Environment

and the State Departments of Agriculture. We currently are required to obtain individual permits from these agencies for

each application and to maintain records of our activities for the Departments of Agriculture. These requirements

already add significant expense to our operation. Any additional requirements will be a financial burden for our company

and the clients we serve. 
 

Response 

Refer to response to Comment ID 483.1.001.001.  EPA does not agree that the PGP will create duplicative regulation.  EPA notes

that the PGP requirements do not contradict, duplicate, or conflict with FIFRA product labels, and, in fact, pesticide users must

continue to comply with all applicable FIFRA requirements.  Congress enacted the CWA and FIFRA with distinct objectives,

standards, and requirements.  EPA has developed the PGP to implement the CWA in a manner that does not interfere with FIFRA

implementation yet still meets the Sixth Circuit Courts decision requiring NPDES permits for point source discharges from the

application of pesticides (chemical that leave a residual, and biological) to Waters of the United States.   In addition, the permit (and

fact sheet) clarify that where Operators are already required to perform a certain activity that is also required under the PGP, the

Operator can merely cite to activities taken to comply with those other requirements rather than having to perform duplicative

activities to also comply with the PGP (such as referencing an existing pest management plan).
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To the extent states are already requiring that pesticide applicators implement IPM and BMPs, these requirements may be able to

function as part of a state’s NPDES permitting strategy, provided the IPM and BMP requirements meet applicable CWA and

NPDES requirements.  In such cases, these requirements would not reflect additional pesticide management measures required of

applicators; however, they may have to comply with these requirements under the auspices of the CWA.  The PGP was developed

under the CWA in response to a decision made by the Sixth Circuit Court of Appeals in National Cotton Council of America v.

EPA. As a result of the Court’s decision to vacate the 2006 NPDES Pesticides Rule, NPDES permits will be required for point

source discharges to Waters of the United States of biological pesticides, and of chemical pesticides that leave a residue.

 

Imposing additional safeguards through existing pesticides labeling (i.e., under FIFRA) is a matter for Congress to decide and is

outside the scope of today’s action.  Finally, with regard to state funding, EPA is the permitting authority for the PGP, which has

been developed as a general permit in part to reduce any associated administrative burden.  Authorized states can also use a general

permit to reduce the administrative burden of permitting if the state has general permitting program authority.  Thus, any state

burden should be limited. Also see PGP Comment Response Scope Essay.

 

Comment ID 233.1.001.002

Author Name: Gage Terry

Organization: California Agricultural Aircraft Association (CAAA)

In California, we have the most stringent application standards and reporting requirements in the country. Additionally,

we have extensive water quality monitoring and programs to protect water quality. This additional regulatory reporting

and oversight is duplicative and will add significant costs to our agricultural industry. 
 

Response 

Refer to response to Comment ID 218.001.002.

 

 

Comment ID 234.1.001.018

Author Name: Rodgers, Jr. J.

Organization: Clemson University

Is it EPA's position (p.7, paragraph 2) that states or different states will implement different versions of this permit based

on permit writer's best professional judgment or that permits will be technically based? 
 

Response 
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Refer to response to Comment ID 315.1.001.021.

 

Comment ID 248-cp.001.010

Author Name: Knepper Randall

Organization: Saginaw County Mosquito Abatement Commission

Additionally, I don't want State Regulatory Agencies limiting what pesticide options are available for control operations

for specific habitats. Due to the limited number of insecticides available to the mosquito control industry it is imperative

that all insecticides be available for the habitats and uses as described on the label. 
 

Response 

EPA acknowledges commenter's concern and points out that the permit does not prohibit the use of any specific pesticides;

however, use of such pesticides must be in compliance with the terms of the PGP.  Whether or not State Regulatory Agencies limit

what pesticide options are available is outside the scope of this action (i.e., issuance of EPA's PGP).

 

Comment ID 261-cp.001.001

Author Name: Breaud Thomas

Organization: Orange County Mosquito Control

The administrative reporting requirements will potentially increase the cost of doing business. In Florida we already

submit detailed work plans and regular reports on insecticide usage to our regulatory agency. 
 

Response 

Refer to response to Comment ID 218.001.002

 

 

Comment ID 268.1.001.002

Author Name: Deschamps Timothy

Organization: Central Massachussetts Mosquito Control Project (CMMCP)

The mosquito control agencies in Mass. have recently gone through an extensive review through a Mass.

Environmental Policy Act (MEPA) process. This Generic Environmental Impact Report (GEIR) update is intended to

provide meaningful opportunities for public review of the potential environmental impacts of mosquito control as
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performed in Massachusetts. The issues outlined in this document are as follows: (1) to evaluate past and current

mosquito control practices; (2) to identify and act upon new information derived from the monitoring activities conducted

by the Proponent (State Reclamation and Mosquito Control Board) and others; (3) to improve the Proponent's existing

freshwater, open marsh, and chemical mosquito control activities based upon the new information gathered; and (4) to

ensure that the public health is protected and to ensure impacts to the environment are minimized. The full report can

be found at this link:

 

http://www.mass.gov/agr/mosquito/mepa_filing_102408.htm 
 

Response 

EPA acknowledges commenter's input on the state's review of environmental impacts of mosquito control.  No response required.

 

Comment ID 272-cp.001.001

Author Name: Sickerman Stephen

Organization: South Walton County (Florida) Mosquito Control District

In Florida, the NPDES Pesticide General Permit is a cooperative effort between Florida Department of Agriculture &

Consumer Services (DACS), Florida Department of Environmental Protection (DEP) and Florida Fish and Wildlife

Conservation Commission (FWC); legislation designating DACS as the sole regulatory agency was vetoed by the

Governor. The first public opportunity for mosquito control directors to meet with the 3 agencies to review the proposed

NPDES rules was July 6, 2010. The EPA PGP was reviewed. I believe that EPA has worked in good faith to implement

this permit while cognizant of mosquito control operations, their embracement of integrated pest management principles

and their positive impact on public health. It was not clear what rules would be proposed or adopted in Florida, as the

scheduled rulemaking process has yet to take place, but the public comment period ends July 19, 2010. The meeting

ended with the representatives announcing their intention to have a Florida permit ready by January 2011, although the

myriad of Florida-specific permit requirements have yet to be worked out, with MOUs still to be developed between the

3 agencies, regarding sharing resources, permitting and compliance activities of Florida Department of Agriculture and

Consumer Services. 
 

Response 

EPA acknowledges the state's ongoing efforts to develop and issue a state NPDES general permit for discharges from the

application of pesticides.

 

Comment ID 286.1.001.002

Author Name: Fiess David
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Organization: Fort Wayne-Allen County Department of Health (DOH),  Indiana (IN)

If a person or entity is conducting community-wide mosquito control, that person or entity is licensed and certified by the

Indiana State Chemist's Office. To maintain the license and certification, continuing education must be obtained. 
 

Response 

Refer to response to Comment ID 218.001.002.

 

Comment ID 286.1.001.003

Author Name: Fiess David

Organization: Fort Wayne-Allen County Department of Health (DOH),  Indiana (IN)

If there is concern from the public with regard to how a person or entity is conducting mosquito control, the Indiana

State Chemist's Office can investigate and, if necessary, enforce the applicable state regulations to make sure the

concern is rectified. 
 

Response 

EPA acknowledges the ability of the state to investigate concerns associatd with conducting mosquito control.  In Indiana, in fact,

the state is also the NPDES permitting authority and Operators of discharges from the application of pesticides are required to

obtain NPDES permit coverage under a Indiana state-issued permit.  The State Indiana Department of Environmental Management

(IDEM) is the state agency responsible for issuing and overseeing those permits.

 

Comment ID 286.1.001.004

Author Name: Fiess David

Organization: Fort Wayne-Allen County Department of Health (DOH),  Indiana (IN)

The chemicals that are utilized in mosquito control in Indiana are regulated by the Federal Fungicide, Insecticide, and

Rodenticide Act (FIFRA). These chemicals are also approved by the Indiana State Chemist's Office to be used in

Indiana. 
 

Response 

Refer to response to Comment ID 218.001.002.
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Comment ID 286.1.001.006

Author Name: Fiess David

Organization: Fort Wayne-Allen County Department of Health (DOH),  Indiana (IN)

The NPDES Draft Permit is unnecessary for those persons and entities that are already regulated by the chemical

regulatory agencies in their state. 
 

Response 

Refer to response to Comment ID 218.001.002.

 

 

Comment ID 287.1.001.008

Author Name: Spell, Jr. Lester

Organization: Mississippi Department of Agriculture and Commerce

In closing, we ask that as EPA begins the process of approving state permits, that the agency allow states maximum

flexibility in how they design and implement their permits.  Pesticide regulation under FIFRA has long recognized the

benefit of allowing states flexibility in tailoring regulation to specific situations in the states.   
 

Response 

Refer to response to Comment ID 315.1.001.021.

 

 

Comment ID 294.1.001.008

Author Name: Goehring Doug

Organization: North Dakota Department of Agriculture

The vast majority of NPDES permits for aquatic pesticide users will be issued by the 45 states that have been

delegated permitting authority. I urge EPA to respect the regulatory authority and expertise of those states

environmental agencies and allow them to modify the PGP as required to meet their needs and reflect local pesticide

use patterns. This includes allowing state agencies to not only adopt PGPs that are more stringent as EPA's, but also

allowing states to eliminate certain provisions of the federal PGP if a state sees the need to do so. 
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Response 

Refer to response to Comment ID 315.1.001.021.

 

Comment ID 304.001.003

Author Name: Reed D.

Organization:  

The training, licensing, and certification already required by the State of Montana makes clear what is necessary. The

legislation would make a duplication of processes and procedures that I already have in place to protect Montana's

water when spraying. 
 

Response 

Refer to response to Comment ID 218.001.002.

 

 

Comment ID 311.1.001.008

Author Name: Van Wychen Lee

Organization: Weed Science Society of America (WSSA)

Adoption of EPA's Permit by States to Protect "Waters of the State:" We understand the EPA general permit is intended

to reduce and/or eliminate pesticide discharges to waters of the US to comply with the NPDES provisions of the CWA. It

will cover several different pesticide application types made to, over or near waters of the US within NH, NM, MA, OK,

ID, AK and certain other areas.  It will likely also form a model for NPDES permit development by the other 44 other

states. The Clean Water Act's NPDES program is designed to protect navigable waters of the US, and we are

concerned that in the process of approving state NPDES permits EPA does not provide CWA protections (including

citizen suit provisions) to waters that do not qualify as waters of the US and would not otherwise have such protections

under state law. The EPA anticipates that 90% of the pest control activities will occur in areas covered under state-

issued NPDES permits. To the extent EPA has influence on the scope of the 44 delegated states' NPDES permits, we

urge EPA to ensure the requirements of their NPDES permits are limited to activities related to pesticide applications to,

over or near waters of the US.  
 

Response 

Please refer to the PGP Comment Response Waters of the United States Essay and response to Comment ID 315.1.001.021.
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Comment ID 315.1.001.021

Author Name: Peterson Jack

Organization: Arizona Department of Agriculture

It is imperative that states have the maximum amount of flexibility to design permitting programs that reflect the unique

circumstances of each state, particularly in regards to recordkeeping, reporting, and thresholds.  We urge EPA to

provide this flexibility and to recognize that rushing through this process could have very significant impacts on pesticide

applicators, agricultural production, and public health.  

 

Finally, we ask that as EPA begins the process of approving state permits, that the agency allow states maximum

flexibility in how they design and implement their permits. 

 
 

Response 

The PGP applies only in those areas where EPA is the permitting authority and represents EPA’s best professional judgment about

what is required to meet the requirements of the CWA in those areas.  Where the PGP applies, EPA is the permitting authority.

States authorized to implement the NPDES program must meet the requirements of 40 CFR 123.25, which specifies the NPDES

program regulations applicable to state programs.  These requirements include NPDES permit conditions (e.g., 40 CFR 122.41-44),

as well as numerous other requirements. Authorized state programs need not implement NPDES provisions that are identical to the

corresponding federal provisions, however, the requirements implemented by the authorized states must at least be as stringent as

the corresponding federal provision (40 CFR 123.25(a)(see, Note)).  Thus, states authorized to implement the NPDES program have

some flexibility in permitting pesticides discharges provided that the state permits that address pesticide discharges meet the

requisite level of stringency.  Within these parameters, authorized states have some discretion to determine what constitute BPJ in

their states.  Such states can adopt provisions that are consistent with the PGP.  These States also may be able to modify

components of the PGP, e.g., IPM requirements, reporting requirements, thresholds levels, and technology-based limits, based on

best professional judgment, provided the state can establish a valid basis for such provisions.  Permit writers are to evaluate

available information specific to the activities and areas covered under their own permits and in many instances, a state may

determine based on that information that different requirements are necessary to meet the requirements of the CWA for those

activities and areas.  States should incorporate requirements that address public or environmental dangers specific to their state.

Nothing in the federal regulations precludes a state from adopting or enforcing requirements that are appropriate to address

discharges in their state or are more stringent or more extensive than those required under the NPDES regulations.  In fact, the

CWA is meant to serve as a baseline for state environmental protection.   States are free to incorporate additional requirements that

they feel are necessary to adequately protect water quality.  EPA is aware that a number of states have laws that prohibit the state

from adopting a rule or requirement that is more stringent than the comparable federal regulations that address the same issue.

Although it is up to states to interpret state law, EPA does not believe these laws necessarily prohibit states from including

requirements in a state-issued general permit that are different (with potentially different costs) than the “comparable” requirements

in this EPA-issued permit.  Of note, a state program with a greater scope of coverage than required under the NPDES regulations is
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not part of the Federally approved NPDES program.  However, state-issued permits with a greater scope of coverage than EPA's

PGP are considered part of the Federally approved NPDES program where that scope is still within the scope of discharges required

to be permitted under the NPDES regulations.

 

With regard to the timing of implementation, under the Cotton Council decision, the discharge of biological pesticides and chemical

pesticides that leave a residue to U.S. waters constitutes a point source discharge of a pollutant. States authorized to implement the

NPDES program were on notice of this decision as of January 9, 2009. The two-year stay of that decision provides a reasonable

amount of time for EPA and authorized states to develop permits to address the discharge of these pesticides.  EPA has worked to

develop, share, and issue the PGP so that authorized states are aware of the approach that EPA has determined to be appropriate for

this initial general permit, and so that such states have time to issue their own general permit(s) if desired.  EPA is subject to the

two-year stay to the same extent that authorized states are subject to it.

 

 

Comment ID 323.001.001

Author Name: Mizak Lorraine

Organization: Great Blue Inc.

While I realize the importance of regulating what chemicals are introduced into our waterways, I feel that in our state of

New Jersey the regulation has been exceptional with the requirements that are in place for each applicator and for

every application conducted. 
 

Response 

Refer to response to Comment ID 218.001.002.

 

 

Comment ID 331.1.001.005

Author Name: Rauscher Kenneth

Organization: Michigan Department of Agriculture (MDA)

Michigan's FIFRA regulatory programs and MDNRE aquatic use permits already regulate application equipment, rate of

application, and accidental releases such as spills or leaks and should be recognized as sufficient to regulate effluents.

Repetitive requirements under the general NPDES permit will not only duplicate efforts between regulatory agencies,

but it may undermine enforcement authority of FIFRA, CWA and related state laws. Using subjective terms open to

interpretation by anyone will conflict with pesticide programs that use sound science to establish aspects of pesticide

label use directions (through state and federal registration) and state regulatory programs that evolve with the

development of new technologies and products. 
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Response 

Refer to response to Comment ID 218.001.002.

 

Regarding the commenter's implication that the PGP uses subjective terms open to interpretation by anyone, the Agency disagrees

that the permit provides such.  Rather, the Agency believes the PGP provides a flexible approach for Operators to control discharges

consistent with the goals of the Clean Water Act while not conflicting with or duplicating existing federal, state, and local pesticide

requirements. 

 

Comment ID 334.1.001.006

Author Name: Wogsland Dan

Organization: North Dakota Grain Growers Association (NDGGA)

In the NPDES permitting process, one size does not fit all. The prairie pothole region of North Dakota presents a unique

set of water quality challenges that aren't present in other parts of the U.S. Allowing the individual states to tailor their

individual programs based on the Clean Water Act's water quality needs would be an essential ingredient in the

success of the NPD ES program. States must be allowed flexibility in order to best meet their specific Clean Water Act

needs and responsibilities.  
 

Response 

Please refer to the PGP Comment Response Waters of the United States Essay and response to Comment ID  315.1.001.021.

 

Comment ID 335.1.001.001

Author Name: Giguere Cary

Organization: Vermont Agency of Agriculture

The State of Vermont recognizes that technically, the Pesticide General Permit is only valid for those states, territories

and lands listed as Areas Covered in Appendix C. However, does EPA intend to make the General Permit the standard

against which aquatic pesticide application permits issued by delegated states will be evaluated? And if so, what are the

equivalency criteria that will be utilized and where will these standards and criteria be published and/or made available

to states?

 

Alternatively, if EPA does not intend to use the Pesticide General Permit as the standard against which aquatic

pesticide application permits issued by delegated states will be evaluated, does the EPA intend to publish a policy

statement accepting state aquatic pesticide application permits as NPDES permits? 
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Response 

Refer to response to Comment ID 315.1.001.021.

 

Comment ID 338.001.001

Author Name: Adrian D.

Organization:  

The current system in New York State is very effective in terms of permitting and monitoring our activities via the

NYSDEC. This system insures a fair amount of oversight, while minimizing non-compliance. My concern regarding the

proposed NPEDES requirements is that firms such as ours will be forced to prepare an inordinate amount of

documentation considering the average size pond (0.5 acres) and the number of ponds treated over the course of the

season. Assessments of the type which has been described, would be appropriate for larger ponds/lake, similar to the

existing NYSDEC requirements. In that scenario, an enhanced permit is submitted which requires a more

comprehensive analysis and reporting program. 
 

Response 

EPA acknowledges commenter's concern that the PGP may impose an inordinate amount of documentation on for-hire applicators.

The final PGP reflects a revised approach to recordkeeping with requirements tied to the type of Operator and size of entity.  As

revised, the Agency believes the permit (1) requires Operators to retain documentation that is, to a large extent, already being

retained, and (2) focuses on collection only of data necessary for EPA to assess Operator compliance with the terms of the permit.

By and large, the Agency believes the biggest change in practices is that Operators may now have to file documentation in a more

organized manner.  EPA prepared an economic analysis in conjunction with the PGP and that analysis found the permit, including

any recordkeeping and reporting requirements, will not cause undue burden to the regulated community.  A copy of that analysis is

available in the administrative record for this permit.  

 

Comment ID 340.1.001.001

Author Name: Weir Nichole

Organization: Cason & Associates, LLC

Going through our treatment records from 2009,we treated a total of737acres. Of this total, 588 acres were treated

under individual waterbody permits issued by the Wisconsin Department of Natural Resources (WDNR). 46 different

applications total the 588 acres. Many of the WDNR permits authorized more acres to be treated, but we only treat the

amount needed to be effective. The other 149 acres were pond treatments that were covered under private fish farm

registrations issued by the Wisconsin Department of Agriculture, Trade and Consumer Protection (WDATCP). 85

different applications make up the 149 acres. 

 

PGP Responses to Comments Coverage Under This Permit

179210/31/2011 04:04 PM EDT



 

It is our job as commercial applicators to make sure the waterbody we are treating has either a WDNR permit

authorizing the treatment, or a private fish farm registration. Regardless of which type the waterbody has, we are

required by law to complete a treatment record indicating what pesticide was used, how much was used, where in the

waterbody was the pesticide applied and what was the target species. For treatments covered under WDNR permits,

the treatment record must be sent to the WDNR office that issued the permit. For treatments covered under fish farm

registrations, the treatment records are kept in an organized file and must be shown to the WDATCP upon request. The

rules and regulations set forth by the WDNR and the WDATCP are adequate to ensure pesticide applications are done

in an appropriate manner by certified applicators. There are procedures in place that must be followed in the event of

any adverse incidents, although we have never been involved in any adverse incidents. The proposed NPDES PGP is

excessive, to say the least, and is not necessary. Pesticide applications in Wisconsin are already regulated very well.   
 

Response 

Refer to response to Comment ID 218.001.002.

 

 

Comment ID 341-cp.001.002

Author Name: Anonymous Anonymous

Organization:  

Duplicating of permit requirements on the same properties. 
 

Response 

Refer to response to Comment ID 218.001.002.

 

Comment ID 342.1.001.008

Author Name: Haramis Linn

Organization: Illinois Department of Public Health

Our understanding is that, barring a court ruling or action by the US Congress, the permits will be established and

administered by Illinois EPA. Consequently, it is very likely that local agencies that treat more than 640 acres will have

to obtain a permit through the technically-demanding proposed process. One suggestion is that LHDs write an

"umbrella permit" for mosquito larviciding programs primarily aimed at the vector of WNV (Culex pipiens and related

species). These larviciding programs would be primarily aimed at street catch basins and ditches, which can be treated

with very low hazard larvicides like Bacillus sphaericus (bacterial larvicide) and methoprene. Adult mosquito control

would not be covered under these limited permits. LHD staff are more likely than municipal street and sanitation

personnel to have the experience with technical document preparation. Additionally, LHDs would be assisted by IDPH
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staff. However, one barrier to this approach is that the "umbrella permit" will be an additional responsibility for LHDs, but

part of the cost could be supported by the "West Nile Virus Prevention" grants from IDPH. Nevertheless, it is likely that

at least some LHDs will be willing to support continued WNV prevention in their jurisdictions. Lastly, we believe that the

Illinois EPA -which has some discretion with the permit process - may be willing to accept an "umbrella permit" written

by a LHD for a limited public health purpose: PREVENTIVE larviciding. 
 

Response 

Refer to response to Comment ID 315.1.001.021.

 

Comment ID 355.1.001.007

Author Name: Lahti Terry

Organization: Minnesota Department of Natural Resources (MNDNR)

Minnesota's aquatic plant management (APM) program is designed protect aquatic plants for the benefits they provide

to lakes while allowing lakeshore property owners recreational access. The APM program allows a modest area of

submersed and floating-leaf aquatic plant control by mechanical methods without permit. The use of herbicides for

aquatic plant control always requires an aquatic plant management permit. Through the permit the MnDNR regulates

the size of the control area (including lake-wide limits of the littoral zone), the method and the timing of control, and the

target species. Permits may also require MnDNR supervision. The MnDNR is concerned that additional PGP

requirements and potential costs will undermine the state's efforts to manage this important resource. 
 

Response 

Refer to response to 218.001.002.

 

Comment ID 365.1.001.003

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

In July 2009 the Census estimated that there are about 975,000 people in Montana, or six to seven people per square

mile. The extent of open space (i.e. designated open space, agricultural lands, public lands) in Montana is so vast that

the state is continually besieged by non-native species. We understand that the impact of an invasive species in

Montana's waters will likely impact all downstream states and Canadian provinces. Montana's residents have

responded to this continual threat through the state legislature. We have numerous noxious weed, aquatic nuisance

species, invasive species, and exotic species laws and rules to protect the environment from these non-native species.

These are not empty regulations, but rather result in hundreds of thousands of dollars spent annually in coordinated

efforts to prevent, eliminate, control or contain non-native species. This work includes cultural, mechanical, biological
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and chemical controls. It is extensive and relies on partnerships between the public, non-governmental organizations,

multiple state and federal agencies, tribal governments, private businesses, scientists, and our counterparts in

neighboring states. It is also already successfully regulated. 
 

Response 

Refer to response to Comment ID 218.001.002

 

 

Comment ID 365.1.001.006

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

Montanans highly value their water resources. To ensure that pesticides were not negatively impacting water, the MDA

created the Groundwater Protection Program in 1983. In 1989 the legislature passed the Montana Agricultural Ground

Water Protection Act. Two significant components of the act are a stable funding source for the program, and the

requirement that our state Department of Environmental Quality (DEQ) provide interim numerical standards for all

pesticides found in water.

 

While the emphasis in the program was originally groundwater, the program has always included surface water

monitoring. During the past five years the program has increased its surface water monitoring. We now routinely include

the use of passive samplers, grab samples and sediment samples. We sample our large rivers, tributaries, intermittent

and ephemeral streams, and springs. We have designed projects 2 around potential impacts to aquatic species from

noxious weed control, right of way spraying, home and garden pesticide use, cropping, and municipal discharges. Since

2005 we have generated over 19,200 data points for surface water alone. Each year we update our analyte list to reflect

currently used products. We are fortunate to have one of the best pesticide labs in the country, and our reporting limits

are in the part per tril1ion range. When we detect pesticides that have not been detected previously, we request the

interim numerical standard from our DEQ to assess possible impacts to human health, and we request aquatic life

benchmarks from EPA's Environmental Fate and Effects division within the Office of Pesticide Programs. Our state

statute requires us to take regulatory action if we find a pesticide at or above 50% of the standard. There are very few

areas in the state where pesticides are present above 50% of the standard, and these are all from traditional point

sources (less than 10 for non-post and pole facilities). All of our detections that have traditionally been considered non-

point source are well below standards or benchmarks. 
 

Response 

EPA acknowledges commenter's information regarding existing state programs.

 

Comment ID 365.1.001.033
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Author Name: De Yong Ron

Organization: Montana Department of Agriculture

MDA supports the aspect of the permit that allows individuals who submit an Nor to request coverage for all waters

within the area for which they are requesting permit coverage. Due to our low population, it is not unusual for

applicators in Montana to travel throughout the state for various reasons. Allowing our state NPDES permit to cover the

state would certainly be better than identifying beforehand where applications will be made, as that is unknown for

many applicators. 
 

Response 

EPA acknowledges commenter's support for the PGP NOI provision allowing NOIs to cover all waters within an area of coverage.

 

Comment ID 365.1.001.036

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

Annual Reports

 

Commercial, Non-Commercial, and Government applicators in the state of Montana are required to keep records of

their pesticide applications. The exact recordkeeping requirements, including requirements related to submission to the

department of application records every five years, are found in the Administrative Rules of Montana:

 

4.10.207 RECORDS

 

(1) All licensed, certified licensed commercial, public utility, government, certified non- commercial applicators and their

operators shall be required to keep and maintain operational records for two (2)  years. For every application performed

either by an applicator or operator, the application record shall include:

(a) The name of the applicator or operator applying the pesticide. Initials or an assigned number are acceptable if the

full name of the applicator or operator is cross-referenced and accessible to the department.

(b) The following items:

(i) date;

(ii) time should be specific;

(iii) location shall include the property owners or lessee's name and address, the county or counties in which the

pesticide was applied. The specific application site shall be expressed by township, range and section numbers or local

identifiable landmarks. Right-of-way applications may be expressed in general terms of identifiable landmarks. Non-

agricultural applications may specify the site, building, facility, premise or other identifiable landmarks.

(c) If the same piece of equipment is used for all applications, then this equipment may be listed only once. If more than

one piece of equipment is utilized, the applicator may assign a number to each piece of equipment and list the

equipment once by description and thereafter by number.
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(d) The pesticide or pesticides used which shall include the company name, trade name and the EPA registration

number or the type of formulation.

(e) The rate of application includes the formulation rate and the diluent to be sprayed on a given unit area. Examples: 1

pint of product per 5 gallons of water per acre (I p1J5 gal water) ; 2 oz. of product per I gallon water (2 oz/I gal water) ; I

pint of product per 100 pounds of fertilizer per acre.

(f) The amount of area treated (number of acres, trees, livestock, square feet or yards, etc.) or for structural, seed

treatment or wood product applications, indicate the type of treatment.

(g) The primary pest or pests involved.

(h) The crop or site treated and stage of crop development, if applicable.

(i) Weather conditions such as wind speed, direction and temperature if applicable. Outdoor applications generally

require the recording of some weather conditions.

(2) Applicators utilizing two or more pesticides in a tank mixture shall be required to record all data as required for each

pesticide in the tank mix.

(3) Applicators shall maintain application records on a daily basis not to exceed twenty-four (24) hours from the time of

the last application.

(4) Applicator records shall be open to inspection by authorized employees of the department during all business hours.

Applicators shall be required to submit written copies of their records or any portion of the records requested in writing

by the department.

(5) Seed treaters and wood product treaters shall only be required to maintain records on the volumes of pesticides

applied and the other items set forth in (I) (a) ,(b) (i) (d) (e) and (f).

(6) As ruled by opinion of the Montana attorney general (Vol. No. 38, Opinion No. I) ,pesticide applicator and dealer

records held by the department of agriculture are subject to public disclosure unless the department finds that the

applicator's or dealer's right to privacy clearly outweighs the public's right to know. Such determination will be

considered under department policy on a case by case basis.

(a) There will, however, be no department publication of any information of these records which may disclose

operations of selling, production or use of pesticides by any person. Such prohibition has been declared under section

80-8-107 MeA and confirmed under department interpretation of a letter of explanation to the above cited opinion from

the attorney general.

(7) (a) Applicators, upon written request of the department, shall submit to the department an accurate typed or printed

record of each application performed with all restricted pesticides, or those restricted pesticides specifically named by

the department. The records shall be submitted within fourteen (14) calendar days of the department's request or as

otherwise requested by the department. The request for records may include the records for the complete calendar

year. The records shall be submitted on the standard form provided by the department or on forms approved by the

department. The record shall  contain the following items listed in this rule: (I) (a) ,(b) (i) , (iii) ,Cd) , (e) ,(I) ,(g) ,(h) and

(2) . The record may contain all the items listed in sections (I) and (2).

(b) If no applications of the restricted use pesticides are made during the requested time period this shall be

documented to the department.

(8) (a) Applicators shall submit to the department an accurate typed or printed report of their use of restricted and

general use pesticides every fifth year beginning in calendar year 1990 and thereafter every five years. The report shall

include a summary of use of these pesticides by county, month, total acreage, amount of the formulated product used,

crop or site treated, the product used by company name and trade name, and the EPA registration number or the type

of formulation for the fifth year only. The report shall be submitted to the department by January 31 of the next year.

The report shall be submitted on the standard form provided by the department or on forms approved by the

department.
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(b) If no application of general and/or restricted use pesticides are made during the calendar year, this shall be so

documented to the department.

(9) Farm applicators are exempt from the requirements of this rule, unless a specific reporting requirement is

established in another rule.

 

History: Sec. 80-8-105 MCA; IMP, 80-8-105 MCA; NEW, Eff. 7/5/76; AMD, 1982 MARp. 560, Eff. 3/26/82; AMD, 1986

MAR p. 1007, Eff. 6/13/86. 
 

Response 

EPA acknowledges commenter's summary of state recordkeeping requirements for pesticides.

 

Comment ID 373.001.003

Author Name: Unknown Unknown

Organization:  

Also, many states already have a comprehensive aquatic nuisance control permit system, ensuring the protection of

public health and natural resources from invasive aquatic plants, algae species, and other pests. As a result of these

programs, fish and wildlife habitats are already protected. Additional regulations to the existing comprehensive

permitting processes will do nothing more to protect the public health or aquatic resources. 
 

Response 

Refer to response to Comment ID 218.001.002.

 

Comment ID 379.1.001.022

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

For reasons elaborated upon below, the Delaware DFW is not in concurrence with this judicial outcome, but we will of

course abide by any-and-all court directives, and with whatever EPA might now newly bring to life in the manner of a

new NPDES regulatory program for aquatic pesticide use.  Since Delaware is a state having CWA-delegation authority

from EPA, the State will be developing our own state-level general NPDES permit for aquatic pesticide use that in large

measure will mimic the EPA's general NPDES permit; and in our so doing, the Delaware DFW wants to try to ensure

that whatever the EPA's final general NPDES permit for aquatic pesticide will say or contain is practicably workable for

us.  This is a major reason for why we're now submitting to EPA the set of comments to follow, for the agency's careful

consideration and hopeful accommodation.  As such, we in the DFW will also work closely with our state water resource

regulatory colleagues in DNREC's Division of Water Resources (DWR) to try to ensure such desirable outcome via
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whatever state-level general NPDES permit for aquatic pesticide use the DWR might end-up developing and

implementing, to hopefully become one that would still allow continuation of our aquatic pesticide use practices without

any undue new costs or labors, and without diminishment in our pest control efficacies, yet also occur in full compliance

with whatever will soon be newly required under the Clean Water Act, as brought to life by a new overlay of NPDES

permitting.  We of course also hope that the new permitting process does not replace the DFW and their Wildlife,

Fisheries and Mosquito Control professionals as the final authorities in determining the types of resource management

tools best suited to address the many issues our Division has successfully dealt with for many years.     

 
 

Response 

Refer to response to Comment ID 315.1.001.021.

 

Comment ID 383.1.001.006

Author Name: Minton Linda

Organization: Florida Agricultural Aviation Association (FAAA)

Individual states can best address the water issues they are facing. Few states face identical water problems and

challenges. What works in one state, might well create more problems in another state. Florida is a perfect example.

Our water issues are vastly different from those of states such as Arizona, Idaho, North Dakota, Oklahoma, Nebraska

or Maine. The Florida Department of Agriculture and Consumer Services requires Florida aerial applicators to pass two

tests (aerial and core) and maintain continuous training in these areas to meet license renewal requirements. While

Florida's aerial applicators and pilots are already meeting the concerns brought forth in the draft, perhaps this would be

a good avenue to incorporate something specific to the NPDES. Education and training is a much more acceptable

format and could be adapted to the needs and concerns specific to each state.  
 

Response 

Refer to response to Comment ID 315.1.001.021.

 

 

Comment ID 394.1.001.002

Author Name: Riexinger Patricia

Organization: New York State Division of Fish, Wildlife and Marine Resources

1. Our experience in New York is that there are not significant gaps or problems with the current permitting/review

process for pesticide applications in water;
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2. Staffs responsible for review and permitting (for pesticide applications and other regulatory responsibilities) are

already overworked;

 

3. Based on items 1 and 2 above, to the extent possible, this new permitting requirement should be incorporated into

existing permitting procedures; 
 

Response 

Refer to response to Comment ID 315.1.001.021.

 

Comment ID 424.1.001.016

Author Name: Hensley Steven

Organization: USA Rice Federation

In addition, EPA should make clear that individual states can use their authority to set their own thresholds for permit

coverage that may vary from EPA's national permit and yet still be allowed under the NPDES program. 
 

Response 

Refer to response to Comment ID 315.1.001.021.

 

Comment ID 426.1.001.001

Author Name: Bove Ann

Organization: Northeast Aquatic Plant Management Society (NEAPMS)

Many states within the Northeast region have comprehensive pesticide permit programs in place that meet or exceed

EPA's proposed pesticide permit requirements. We encourage EPA to develop a process that recognizes this, avoids

duplication and allows states to incorporate conditions not met into existing state pestic.ide use permit programs 
 

Response 

Refer to response to Comment ID 218.001.002 and 315.1.001.021.

 

 

Comment ID 431.1.001.001
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Author Name: Marrella Amey

Organization: Connecticut Department of Environmental Protection

Thank you for the opportunity to comment on the draft general permit for the application of pesticides in or near waters

0fthe United States. The Connecticut Department of Environmental Protection, the Connecticut Department of

Agriculture and the Connecticut Agricultural Experiment Station offer the following comments on the draft general

permit. The Department of Environmental Protection has a delegated NPDES program and an existing aquatic pesticide

permitting program. We anticipate integrating general permit requirements into the aquatic pesticide permitting process

to the greatest extent possible. 
 

Response 

Refer to response to Comment ID 218.001.002.

 

Comment ID 432.1.001.001

Author Name: Trowbridge Todd

Organization: Clarke

Our first comment is general and concerns the context in which the PGP draft has been released. Recognizing that the

final permit will only authorize discharges in areas under US EPA jurisdiction, Clarke points out that the overwhelming

number of operators in the United States will be applying for state permits. Meeting the requirements of the Clean

Water Act in this instance will require that each of 44 delegated states design and implement a new permit system,

accomplish the outreach necessary to make the permit available to operators, and process thousands of NOI

applications in the next 9 months.

 

Many of these states have legacy legislation in their statutes that precludes the CWA "delegated entity" from regulating

or limiting the application of pesticides, specifying that those powers may reside only in the states' agriculture agency.

Clarke understands that several states have communicated these problems to US EPA. From information at the

national meetings held by US EPA recently, it seems questionable whether these states are legally able to administer

an NPDES program for pesticide application. Many of these states will require a full cycle of the legislature, well into the

fall of 2011, to empower their delegated entity sufficiently for compliance .

 

Those who manage public health, municipal, lake and water management and other programs under the PGP use

patterns need to understand the business environment to be expected for the 2011 season during their budget

deliberations late this year. Those in a position of public trust will need information on the states' options to form budget

and operational plans for 2011. Clarke strongly recommends the US EPA:

 

     • Clarify in the fact sheet the options delegated states have if they cannot offer applicators an NPDES permit in time

for coverage by April 9, 2011, including clarification of the legal issues (at the federal level) surrounding delegated

states "falling back on" the PGP if the state cannot offer a permit.
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     • Clarify in the fact sheet that if a significant number of states f ail to develop an NPDES permit for applications "

near, over, or above" state waters; US EPA will request an extension of the Stay of the 6th Circuit mandate. Clarke

points out that this is not atypical, and was the norm during implementation of the national permit program under the

1990 Clean Air Act Amendments.

 
 

Response 

EPA acknowledges commenter's concern that some states may be unable to issue NPDES pesticide general permits on-time.  EPA

has been working closely with states for the past 18 months or so reiterating the importance of having NPDES permits in place and

available by the time the requirement to obtain permit coverage for discharges to Waters of the United States takes effect (i.e., April

9, 2011).  Whether or not states meet that expectation is outside the scope of EPA's action to issue this PGP. 

 

Also, refer to response to Comment ID 233.1.001.003 and 281.1.001.003.

 

Comment ID 435.1.001.007

Author Name: Neprash Randy

Organization: Minnesota Cities Stormwater Coalition (MCSC)

US EPA should provide specific guidance to the states with permitting authority that they are to adjust the Annual

Treatment Area Thresholds according to the number and types of waters within their states. Minnesota, with more than

14,000 lakes and 45% of its land area being wetlands, should not have the same thresholds as Nevada. 
 

Response 

Refer to response to Comment ID 218.001.002.

 

Comment ID 436-cp.001.002

Author Name: Lanza Alexi

Organization: Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NDEP)

• NDEP believes that states must have the time and flexibility to develop programs that work for the hydrological and

other environmental conditions of their areas. 
 

Response 
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Refer to response to Comment ID 315.1.001.021.

 

Comment ID 436.1.001.002

Author Name: Lanza Alexi

Organization: Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NDEP)

NDEP believes that states must have the time and flexibility to develop programs that work for the hydrologic and other

environmental conditions of their areas. 
 

Response 

Refer to response to Comment ID 315.1.001.021.

 

Comment ID 440-cp.001.001

Author Name: Shellhorn John

Organization: City of Jacksonville, Florida (FL)

Representatives from the State of Florida departments involved in environmental permitting, conservation and pesticide

regulation (FDEP, FFWC, FDACS) have been meeting to develop implementation plans for a statewide pesticide

general permit (PGP) under the DPDES permitting requirements.

 

At a recent workshop hosted by the Florida Coordinating Council on Mosquito Control, department representatives

discussed the scope of the permit process, notice of intent (NOI) requirements, effluent limits, site monitoring, pesticide

management plans, corrective action, record keeping and annual reporting. The group took questions and feedback

from attendees. Clearly, the Florida departments are working cooperatively to establish a PGP and the necessary

mechanisms for complying with the NPDES permit.

 

The procedure for implementing a PGP in Florida is through administrative rule making; slated to commence this

summer. A concern is that legal challenges to the rulemaking process could stall implementation beyond the federal

deadline of April 9, 2011. Unlike some states, challenges to rulemaking in Florida enjoin the entire process until the

challenges are resolved. In such case, perhaps all of the 59 organized mosquito control districts in Florida would be

forced to cease operations pending a gubernatorial override.  
 

Response 

Refer to response to Comment ID 432.1.001.001.
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Comment ID 445.001.001

Author Name: Unknown Unknown

Organization: Pennsylvania Department of Environmental Protection (DEP)

The projected permitting requirement being established by the National Environmental Protection Agency reinforces

many of the standing practices of mosquito and black fly control in Pennsylvania. 
 

Response 

Refer to response to Comment ID 218.001.002.

 

Comment ID 445.001.002

Author Name: Unknown Unknown

Organization: Pennsylvania Department of Environmental Protection (DEP)

The State of Pennsylvania is committed to controlling mosquito-borne disease. To achieve this goal, the State offers

grants to individual counties to control mosquitoes. The State requirement for the use of this grant funding already

meets or exceeds all aspects of this draft permit. Under this scenario would it be necessary for each county

organization to apply for a permit or could the State apply for a general permit that would cover the use of pesticides by

the County mosquito control organizations? It is unclear whether or not a parent agency or group could apply for a

blanket permit to cover subordinate applicators. 
 

Response 

EPA acknowledges commenter's question regarding how coverage may work under a state permit.  Refer to response to Comment

ID 315.001.021 for a discussion of state flexibility in implementing a permit program for pesticide discharges.  To be clear, as

developed, EPA's PGP requires certain Decision-makers to submit NOIs although all Operators (which would include each county

organization described by the commenter) would require NPDES permit coverage.  

 

Comment ID 454-cp.001.001

Author Name: Mulla C.

Organization:  

Florida State Laws were established and are regulated for safe mosquito control practices while keeping the

environment and public health and safety in mind. Mosquito control management has improved vastly over the years.

This is due to dedicated researchers, companies and mosquito control districts working together striving for the same

PGP Responses to Comments Coverage Under This Permit

180410/31/2011 04:04 PM EDT



 

goal of safe mosquito control methods with the environment and public health and safety as a priority. Public

Educational Outreach Programs and Integrated Pest Management practices are a very important part of mosquito

control practices today. 
 

Response 

EPA acknowledges commenter's statement about existing state requirements for mosquito control.

 

Comment ID 456.1.001.005

Author Name: Latham Mark

Organization: Manatee County Mosquito Control District (MCD),  Manatee County, Palmetto,  Florida (FL)

In addition to concerns about "concerned citizens" attempting to modify the IPM of individual MCDs, we are concerned

that "No-Spray Coalition" groups may put a strangle-hold on the issuance of NPDES permits by calling for MCDs to

provide more chemical-fate data, mosquito surveillance data, detailed justification of spray thresholds and/or some type

of spray-matrix to determine when to spray or not to spray beyond what is already regulated via FIFRA and via NPDES.

We hope that the EPA and the State Agencies drafting NPDES permits are cognizant of these potential problems and

have safeguards in place to protect individual MCDs in as much of a capacity as possible so that the MCDs can

continue to provide the service that they are publically-charged with delivering without being burdened by excessive

"red-tape" requirements. 
 

Response 

EPA acknowledges commenter's concern regarding the public attempting to use the NPDES permit framework as a way to

delay/prevent the application of pesticides.  As finalized, the PGP places the burden on EPA as the final arbiter on whether or not

discharges from the application of pesticides are authorized under the PGP.  The permit does not provide a mechanism for the

public to directly influence a permittee's ability to perform its intended operations; rather, the public is obligated to notify EPA of

its concerns and EPA, as the NPDES permitting authority, will evaluate the information and work with the permittee as necessary to

ensure that the discharge is appropriately controlled.  

 

Comment ID 460.1.001.003

Author Name: Claff Roger

Organization: American Petroleum Institute (API)

Pipelines or other utilities that cross states borders face compliance with multiple state general permits. API members

operate and maintain many thousands of miles of pipeline which cross state lines, pass through tribal lands, and may

cross multi-state jurisdictional waterways. One API member notes a single pipeline (with associated right of ways)
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transects 9 states. As each state is likely to implement a program that differs from EPA's PGP, this member may be

required to submit and maintain as many as 9 separate NOIs, IPMPs, PDMPs, Plans, records, and reports to comply

with separate state permitting requirements. An alternate program for multistate/tribal crossing should be considered.

API urges EPA to further discuss with affected operators a unified approach for multi-state right-of-way management. 
 

Response 

EPA acknowledges commenter's concern; however, the NPDES program does not provide a readily available mechanism for

pesticide discharges by which interstate activities can be controlled through a single NPDES permit.  In that the Sixth Circuit Court

determined that permits are required based on an interpretation of existing regulatory and statutory language, States that are already

authorized to administer the NPDES program are, by the court's decision, now also required to permit discharges from pesticide

applications under their existing NPDES authority.  This is consistent with how EPA and states permit other multi-state activities,

with the exception of certain discharges from vessels.  The Vessels General Permit, issued by EPA in 2008, provides for national

coverage; however, the  Agency's authority to issue a national permit was based on the fact that NPDES-authorized states had

received their authorization under regulations that specifically excluded certain vessel discharges from the need to obtain NPDES

permit coverage.  EPA has been working closely with states over the past 18 months or so and expects that many state permits will

impose requirements similar to those included in EPA's PGP.  Also, refer to response to Comment ID 315.1.001.021.

 

Comment ID 462.1.001.001

Author Name: Scott David

Organization: Office of the Indiana State Chemist (OISC)

In general, OISC strongly agrees with the need for an effective regulatory mechanism to protect waters of the U.S. from

harm by pesticides that may intentionally or inadvertently be discharged into those waters. However, we have concerns

that the proposed NPDES permitting process may not be the most effective or efficient mechanism to achieve that

objective. A more logical approach would be to add whatever additional safeguards and prohibitions that might be

needed for protection of water to existing pesticide labeling and to insure that the applicable pesticide products are

being applied by competent applicators.

 

As proposed, the permit creates additional overlapping and duplicative state regulatory mechanisms at a time when

federal and state resources for implementation and enforcement are scarce or non-existent. Specifically, the proposed

permit does not adequately recognize extant pesticide regulatory mechanisms and safeguards that may be appropriate

for consideration as "control measures" to be relied upon to meet nonnumeric technology-based effluent limitations in

the permit. For example, many states are already addressing the integrated pest management and best management

practice technologies with pesticide applicators through the state applicator certification process.

 

In addition, state water agencies charged by state law with the administration and enforcement of state NPDES

permitting programs have not been funded for the tremendous additional workload being created by this permit

requirement. To add to this difficulty, most of these same permitting agencies have received relatively little training and

have almost no experience in the enforcement of pesticide use. Compliance with the pesticide label is a cornerstone to
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this permitting initiative. EPA needs to clearly recognize and capture in this permit the value and benefits of formally

incorporating the state lead pesticide agency expertise in the administration and enforcement of this regulatory

requirement. 
 

Response 

Refer to response to Comment ID 218.001.002.  Also, EPA's Office of Water NPDES Program has been and expects to continue to

work closely with its Office of Pesticide Programs as it implements and oversees the new PGP.  The Agency knows most State

NPDES and Pesticide programs have also been working together issue and oversee their state-issued NPDES permits.  EPA expects

these activities will continue as the different offices continue to educate each other on their respective programs with the end goal of

most effectively regulating discharges from the application of pesticides.

 

Comment ID 463.1.001.001

Author Name: Mcgavic Jeanette

Organization: Hamilton County Health Department (HCHD),  Hamilton County,  Indiana (IN)

-HCHD and other mosquito control programs are required to apply products according the labeling requirements under

FIFRA. If a product is misused or a complaint regarding application is made the Indiana State Chemist can investigate

and enforce if necessary.

-The Indiana State Chemist Office also conducts random inspections of mosquito control programs and practices.

-The NPDES permit seems redundant and unnecessary since we are already regulated by the State Chemist in this

manner. 
 

Response 

Refer to response to Comment ID 218.001.002.

 

Comment ID 468.1.001.003

Author Name: Ettinger Albert

Organization: Environmental Law and Policy Center (ELPC) and Sierra Club

Further, in considering general permits that may be created by states under delegated NPDES programs, EPA should

require that the states limit use of general permits to use in watersheds that have been monitored for impairment by

pesticides. 
 

Response 
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Refer to response to Comment ID 315.001.021.

 

Comment ID 479.1.001.003

Author Name: Doucette Elise

Organization: Minnesota Pollution Control Agency (MPCA)

To date, MPCA is considering adopting the 4 Use Patterns in EPA's Draft PGP. However, MPCA is also considering

covering parties that wish to apply non-pesticides to waters of the state to control nutrients which control algae and

other aquatic weeds, such as alum, ferric compounds, calcium oxides and carbon sources (barley straw). This would be

covered under the Aquatic Weed and Algae Control Use Pattern. These chemicals target the excess nutrients in water

and not the blue-green algae directly; however, this NPDES permit is the best method of control and environmental

protection while reducing state resources needed to issue individual NPDES permits for this type of activity. 
 

Response 

Refer to response to Comment ID 315.1.001.021.

 

Comment ID 479.1.001.004

Author Name: Doucette Elise

Organization: Minnesota Pollution Control Agency (MPCA)

Minnesota anticipates regulating ‘Waters of the State' as defined in Minnesota Statute 115.01, subp 22 and MN Rules

7050.0130, subp 2 in the state PGP. This definition is broader than EPA's ‘Waters of the U.S'. This may increase the

number of permittees obtaining coverage under a state PGP. 
 

Response 

Refer to response to Comment ID 315.1.001.021.

 

Comment ID 506.1.001.001

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

TDA recognizes that the timeframes involved in this General Permit process necessitate quick action . Additional stress

is placed on the process because Federal permit standards and state permit standards are being developed by
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necessity concurrently. Therefore, it would seem appropriate to give states the maximum flexibility possible in drafting

their Own PGPs, so long as they meet at least the standards of the Federal PGP. For example, a state environmental

agency, acting as EPA's delegate may determine in its PGP process that broader coverage of certain activities is

appropriate in its state. Such a determination would allow that state agency to devote its resources to areas where

threats to water quality are viewed as more significant or probable.  
 

Response 

Refer to response to Comment ID 315.1.001.021

 

 

Comment ID 506.1.001.006

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

TDA supports EPA's use of thresholds but believes states should have the flexibility to set their own thresholds that

would be comparable to EPA' s and that would respect the unique environmental characteristics and pesticide uses of

different states. 
 

Response 

Refer to response to Comment ID 315.1.001.021.

 

 

Comment ID 514.1.001.001

Author Name: Carlock John

Organization: Hampton Roads Planning District Commission

Utilities throughout the Hampton Roads Region of Virginia use pesticides specifically for the control of algae in water

supply reservoirs. The selection and application of algaecide products is already highly regulated by the requirements of

the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA), as well as the Virginia Department of Agriculture and

Consumer Services Pesticide Applicator Certification Programs. 
 

Response 

Refer to response to Comment ID 218.001.002.
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Comment ID 523.1.001.003

Author Name: Kee Ed

Organization: National Association of State Departments of Agriculture (NASDA) and  Delaware Department of Agriculture

State and Federal Institutional Relationships:

 

FIFRA, the federal pesticide law, established a unique, yet effective, regime in which state lead agencies have primacy

in the enforcement of pesticide matters. In a majority of states, the state department of agriculture is the state lead

agency for pesticide matters. Additionally, most states are authorized under the CWA to issue NPDES permits for

activities in those states. In most states this authority is in a different state agency than the pesticide authority. EPA's

draft permit will have significant impacts on this longstanding regulatory web and the resulting institutional relationships

between regulatory agencies at both the federal and state level.

 

The court did not indicate how to accommodate these institutional problems. However, in order to meet the

requirements of the court, it is imperative that the government agencies sort through these issues and reconcile the

institutional difficulties. We are still trying to fit a square peg in a round hole.

 

Having pesticide applications regulated by two different state agencies will impact pesticide users. This raises important

questions such as: Who will conduct compliance monitoring (in states with NPDES permitting authority as well as in

states where EPA will be the permitter)? Are we purposefully creating situations where applicators may be subject to

double jeopardy?

 

The provisions of the draft permit will also impact state and federal working relationships. While EPA, laudably, involved

state regulators early on in this process, we urge EPA to recognize that state pesticide regulators will increasingly be

called on to interface with EPA offices (specifically, the Office of Water) in new and challenging ways. This will be

particularly true in the states for which EPA will issuing the permits. We urge EPA to put a priority on implementing

strategies to ensure these relationships are mutually beneficial. 
 

Response 

Refer to response to Comment IDs 218.001.002 and 315.1.001.021.

 

Comment ID 523.1.001.006

Author Name: Kee Ed

Organization: National Association of State Departments of Agriculture (NASDA) and  Delaware Department of Agriculture

EPA approval of state permits could prove to be a very significant issue. Although states have been working closely

with the regional EPA offices, states will remain uncertain of the specific expectations EPA will have of the state permits

until EPA's permit is finalized later this year. Additionally, a number of states have reported seemingly conflicting signals
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from regional EPA offices and EPA headquarters. This has made it very difficult for states to know the specific

expectations EPA will have for state permits. It is imperative that states have the maximum amount of flexibility to

design permitting programs that reflect the unique circumstances of each state, particularly in regards to recordkeeping,

reporting, and thresholds. We urge EPA to provide this flexibility and to recognize that rushing through this process

could have very significant impacts on pesticide applicators, agricultural production, and public health. 
 

Response 

Refer to response to Comment ID 315.1.001.021

 

 

Comment ID 523.1.001.023

Author Name: Kee Ed

Organization: National Association of State Departments of Agriculture (NASDA) and  Delaware Department of Agriculture

In closing, we ask that as EPA begins the process of approving state permits, that the agency allow states maximum

flexibility in how they design and implement their permits. Pesticide regulation under FIFRA has long recognized the

benefit of allowing states flexibility in tailoring regulation to specific situations in the states. While not necessarily an

easy task, it is important for EPA to ensure states have this flexibility in implementation, while also maintaining a level

playing field and consistent overall framework nationwide. 
 

Response 

Refer to response to Comment ID 315.1.001.021

 

 

Comment ID 529.001.002

Author Name: Vassilaros T.

Organization:  

Also, many states already have a comprehensive aquatic nuisance control permit system, ensuring the protection of

public health and natural resources from invasive aquatic plants, algae species, and other pests.

 

As a result of these programs, fish and wildlife habitats are already protected. Additional regulations to the existing

comprehensive permitting processes will do nothing more to protect the public health or aquatic resources. 
 

Response 
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Refer to response to Comment ID 218.001.002

 

 

Comment ID 530.001.002

Author Name: Wierzbicki G.

Organization:  

Also, many states, Michigan included, already have a comprehensive aquatic nuisance control permit system, ensuring

the protection of public health and natural resources from invasive aquatic plants, algae species, and other pests.

Additional regulations to the existing comprehensive permitting processes will do nothing more to protect the public

health or aquatic resources. 
 

Response 

Refer to response to Comment ID 218.001.002

 

 

Comment ID 531.001.002

Author Name: Kornuta N.

Organization:  

Also, many states already have a comprehensive aquatic nuisance control permit system, ensuring the protection of

public health and natural resources from invasive aquatic plants, algae species, and other pests. As a result of these

programs, fish and wildlife habitats are already protected. Additional regulations to the existing comprehensive

permitting processes will do nothing more to protect the public health or aquatic resources. 
 

Response 

Refer to response to Comment ID 218.001.002

 

 

Comment ID 534.001.003

Author Name: Roland Mark

Organization: Limnology Information and Freshwater Ecology Inc.
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I comply with all state and labeled regulations which include mandatory yearly record keeping. In NY alone, a permit

application can contain 8-10 pages of information, CT the form is 4 pages. The owners themselves have chosen to use

the aquatic chemicals and they are the ones who have always determined when they want the water body treated. They

do not want to look at a pond overgrown with weeds and algae, it is unsightly and in many cases unsafe. They are all

accustomed to the permit process that NY and CT require, but add another layer, a layer as restrictive and intense on

such a small water body, it just seems unnecessary.

 

I have my pool taken care of by professionals, because they know what they are doing and I have a personal right to

have this service performed. What is this EPA-HQ-OW-2010-0257 saying about the rights of people to choose what

they wish to do with their personal property? If the state already requires a permit why does the federal government

require another one? How large are the arms of the federal government and why is it so unreasonable to have a choice

as to how a pond or small lake is taken care of. 
 

Response 

Refer to responses to Comment IDs 218.001.002 and 315.1.001.021.

 

Comment ID 534.001.005

Author Name: Roland Mark

Organization: Limnology Information and Freshwater Ecology Inc.

about what is reasonable and what is responsible and what is practical. If a state has a successful and reasonable

permit process already in place, then leave it alone, if you want to ensure that a large 1000 acre lake is being treated

correctly, then fine, but please, allow me to operate my small business as I have done so in the past. 
 

Response 

Refer to response to Comment ID 218.001.002 and 315.1.001.021.

 

Comment ID 537.001.006

Author Name: Johnson M.

Organization:  

In closing, I ask that the EPA be very flexible in the approval of state permits. The EPA has been working on this draft

permit for two years, and the states are expected to design, approve, and implement in 3 months (if EPA final permit is

completed on schedule). This is a major concern for me in that the EPA has stated that no pesticides will be applied to

water in states that do not have the permit approved. Thank you for considering these comments while finalizing the
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NPDES Pesticide General Permit. 
 

Response 

Refer to response to Comment ID 315.1.001.021
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Comment ID 539.001.002

Author Name: Moskal M.

Organization:  

Many states already have a comprehensive aquatic nuisance control permit system, ensuring the protection of public

health and natural resources from invasive aquatic plants, algae species, and other pests. As a result of these

programs, fish and wildlife habitats are already protected. Additional regulations to the existing comprehensive

permitting processes will do nothing more to protect the public health or aquatic resources. 
 

Response 

Refer to response to Comment ID 218.001.002

 

 

Comment ID 541.001.004

Author Name: Kent S.

Organization:  

Also, many states already have a comprehensive aquatic nuisance control permit system, ensuring the protection of

public health and natural resources from invasive aquatic plants, algae species, and other pests.

 

As a result of these programs, fish and wildlife habitats are already protected. Additional regulations to the existing

comprehensive permitting processes will do nothing more to protect the public health or aquatic resources. 
 

Response 

Refer to response to Comment ID 218.001.002

 

 

Comment ID 548.001.005

Author Name: Klots T.

Organization:  

Also, the state of Michigan already has a comprehensive aquatic nuisance control permit system, ensuring the

protection of public health and natural resources from invasive aquatic plants, algae species, and other pests. As a

result of these programs, fish and wildlife habitats are already protected. Additional regulations to the existing
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comprehensive permitting processes will do nothing more to protect the public health or aquatic resources. 
 

Response 

Refer to response to Comment ID 218.001.002

 

 

Comment ID 559.001.002

Author Name: Banfield S.

Organization:  

Redundancy with State Pesticide Application Management Whereas the authority to regulate pesticide discharge to

waters within their borders rightly belongs to the states, most have developed prudent pesticide application

management programs. Because my pesticide business operations are conducted primarily in Indiana, Michigan, and

Ohio I do not expect to fall directly under the administration of EPA in this matter, but rather under the respective state

agencies in those states which normally administer National Pollution Discharge Elimination System (NPDES) permits

or another agency the states are yet to officially designate for this purpose. The existing programs in Indiana, Ohio and

Michigan generally already encompass identical elements to the proposed EPA permit elements. In effect what this

permit will do is force redundant duplicate record keeping and management on the part of state regulators and

operators at significant expense with insignificant returns. This expense will also be shared by application clients such

as lake associations, municipalities, conservancy districts, and lake property owners. EPA needs to examine the

licensing and permitting procedures of each respective state that the administration of this permit will be imposed upon

to eliminate wasteful redundant elements. It should not be the duty of state regulators or independent operators to point

out each individual redundancy, the burden of finding and eliminating redundancies should fall on EPA. At the very least

elements of the permit should be instituted by the states on an optional basis to avoid redundancy. 
 

Response 

Refer to response to Comment ID 218.001.002 and 315.1.001.021.

 

Comment ID 559.001.004

Author Name: Banfield S.

Organization:  

Yet another alternative would be for EPA to simply request copies of state permits or permit applications in lieu of

compelling operators and agencies performing applications to duplicate planning, permit applications, and record

keeping documents already required under state regulations. The burden of acquiring information should fall on EPA,

with EPA adapting to the use of pre-existing state licensing and permitting documents from each respective state
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jurisdiction rather than compelling operators and state agencies to duplicate pest management documentation to suit

EPA. NPDES permits could be issued based on EPA's acquisition of information from the states. 
 

Response 

Refer to response to Comment ID 218.001.002 and 315.1.001.021.

 

Comment ID 560.001.001

Author Name: Ware J.

Organization:  

The State of Michigan already has an excellent and comprehensive aquatic nuisance control permit system. It is

administered by hard working experts that consider the protection of public health, the protection of the natural resource

from invasive and nuisance aquatic plant and algae species and the protection and improvement of fish and wildlife

habitat. The creation of another layer to the already comprehensive permitting process already in place in Michigan will

do nothing more to protect the public health or the aquatic resources of the State. 
 

Response 

Refer to response to Comment ID 218.001.002

 

 

Comment ID 563.001.004

Author Name: Hart J.

Organization:  

Also, Michigan already has a comprehensive aquatic nuisance control permit system, ensuring the protection of public

health and natural resources from invasive aquatic plants, algae species, and other pests. As a result of these

programs, fish and wildlife habitats are already protected. Additional regulations to the existing comprehensive

permitting processes will do nothing more to protect the public health or aquatic resources. 
 

Response 

Refer to response to Comment ID 218.001.002
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Comment ID 572.1.001.003

Author Name: Nilsestuen Rod

Organization: State of Wisconsin Department of Agriculture, Trade and Consumer Protection (WI DATCP)

Another concern we have regarding the U.S. EPA's NPDES PGP is that since most states have delegated authority for

issuance of the permits, it is likely that there will be variability in the permit process and requirements between states.

This variability could create interstate issues and will likely impact national spray programs such as the Gypsy Moth

"Slow the Spread" program. We ask that provisions be placed into the PGP that would eliminate the potential

discrepancies between states that are currently dealing with multistate pests. 
 

Response 

Refer to response to Comment ID 460.1.001.003.

 

Comment ID 590.001.003

Author Name: Laite K.

Organization:  

Currently our activities are regulated by several agencies in the states we work: State Fish and Wildlife Agency, State

Department of the Environment and the State Department of Agriculture. We currently are required to obtain individual

permits from these agencies for each application and to maintain records of our activities for the Department of

Agriculture. These requirements already add significant expense to our operation. Any additional requirements will be a

financial burden for our company and the clients we serve. 
 

Response 

Refer to response to Comment ID 218.001.002

 

 

Comment ID 594.001.002

Author Name: Lazuka D.

Organization:  

Also, many states already have a comprehensive aquatic nuisance control permit system, ensuring the protection of

public health and natural resources from invasive aquatic plants, algae species, and other pests.
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As a result of these programs, fish and wildlife habitats are already protected. Additional regulations to the existing

comprehensive permitting processes will do nothing more to protect the public health or aquatic resources. 
 

Response 

Refer to response to Comment ID 218.001.002

 

 

Comment ID 617.1.001.001

Author Name: Setting Mary

Organization: Maryland Department of Agriculture (MDA)

MDA, like many other State Department's of Agriculture, is a co-regulator with EPA through the state primacy provisions

of the Federal Insecticide , Fungicide, and Rodenticide Act (FIFRA). The MDA is designated as the state lead agency

responsible for administering, implementing and enforcing the laws regulating pesticide use, production, labeling,

distribution, sale and disposal in the state of Maryland. In addition, the MDA administers state mosquito, forest pest

(gypsy moth), noxious weed, and invasive species management programs. We are concerned the draft permit's

coverage of these vital pest management program activities will have a significant and detrimental impact on these

programs and the State. 
 

Response 

Refer to response to Comment ID 218.001.002.

 

Comment ID 618.1.001.006

Author Name: Bracht Gary

Organization: North Dakota Department of Health (NDDH)

Requiring NPDES permits for application of pesticides to waters of the U.S. will more than double the  NPDES

regulated facility universe.  Even with the application of general permits, state run NPDES  programs will find it very

difficult to handle the additional workload.  This is another case of un- funded mandates that the state programs are to

endure.  What contingency plan does EPA plan to  implement in states where there no or limited funding and the

programs cannot take on this additional  workload?  EPA has threatened to rescind all previous CWA primary

agreements if the state does not  take over this unfunded requirement.  EPA has reminded states that this PGP is part

of the core  activities associated with NPDES, state programs cannot pick and choose what parts of NPDES they  want

to implement.  We tend to disagree; there were no permitting requirements associated with  pesticide applications when

we received primacy from EPA for NPDES in 1975.  The PGP is similar  to other subprograms in NPDES like

Stormwater, Biosolids and Pretreatment which not all states have  authority to regulate in their respective state.  EPA
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should handle the PGP like was promoted for  permitting discharges associated with vessels.        
 

Response 

EPA disagrees with commenter's argument that the PGP is not part of the core NPDES program.  Refer to response to Comment ID

218.001.002 and 460.1.001.003.  

 

Comment ID 619.1.001.022

Author Name: Pafko Frank

Organization: Minnesota Department of Transportation (MnDOT)

In summary, Mn/DOT is a responsible pesticide applicator. Mn/DOT has developed an Integrated Roadsides Vegetation

Management plan (IRVM) guidance in an effort to proactively address roadside management. The IRVM plan responds

to Minnesota's Groundwater Protection Act of 1989 (Chapter 103H.001) and Minnesota's 1994 Amendment to the

Groundwater Act of 1989 (Chapter 557, Section 26) plus the Best Practices Handbook on Roadside Vegetation

Management (Manual Number 2000-19). An IRVM plan provides a decision-making and quality management process

for maintaining roadside vegetation. It integrates many elements of roadside management with cultural, biological,

mechanical and chemical pest control methods to economically manage roadsides for safety, environmental health and

visual quality. Refer to Best Practices Handbook on Roadside Vegetation Management (Manual Number 2000-19) for

guidelines on effective roadside vegetation management. Also, one may refer to the National Cooperative Highway

Research Program: NCHRP SYNTHESIS 341 -Integrated Roadside Vegetation Management. District maintenance staff

can also refer to the National Roadside Vegetation Management Association (NRVMA) publication "How To Develop

And Implement An Integrated Roadside Vegetation Management Program 1997" for further guidance on the

development of an IRVM plan. IRVM plan assistance can also be obtained from Mn/DOT's Office of Environmental

Services.  
 

Response 

EPA acknowledges commenter's elaboration on existing pest control practices implemented by Mn/DOT. 

 

Comment ID 630.1.001.001

Author Name: Fisher Kari

Organization: Natural Resources and Environmental Division, California Farm Bureau Federation

EPA's draft PGP currently covers four categories of pesticide use: mosquito and other flying insect pest control, aquatic

weed and algae control, aquatic nuisance animal control, and forest canopy pest control. It does not cover terrestrial

applications to control pests on agricultural crops or forest floors. The draft PGP will only directly apply to pesticide

activities where EPA is the permitting authority, i.e., six states, tribal territories, most U.S. territories, and some federal
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facilities. However, the PGP will be used as a model for the NPDES pesticide permits to be individually developed by

the other 44 states, including California. The pesticide general permits that individual states develop cannot be less

stringent than core aspects of EPA's draft general permit and must contain certain standard provisions. Farm Bureau is

very concerned with numerous aspects of the PGP, including, but not limited to, the short timeline for compliance,

uncertainty in scope of coverage, duplicative regulation, and the expansion of the Clean Water Act ("CWA") in direct

conflict with longstanding laws and regulations. 
 

Response 

Commenter provides a number of comments on the PGP. 

 

First, EPA acknowledges commenter's concern regarding the short timeline for compliance although the Agency believes

permittees have had ample opportunity to review the permit and implement procedures as necessary to comply with the permit

terms.  As documented in the economic analysis for this permit, a copy of which is available in the administrative record for the

permit, EPA has information suggesting that Operators, to a large extent, are already implementing procedures necessary to comply

with the effluent limitations in the permit.  Also, EPA delayed NOI submission deadlines and certain reporting and recordkeeping

requirements in the final permit to provide Operators with additional time to comply with those permit requirements.

 

Regarding uncertainty in scope of coverage, the Agency believes it has clearly identified the scope of activities covered under the

PGP (as detailed in Part 1.1 of the final PGP).

 

Regarding duplicative regulations, refer to response to Comment ID 218.001.002.

 

Also, EPA disagrees with commenter that the PGP expands the CWA in direct conflict with longstanding laws and regulations.

EPA is developing the PGP in response to the Sixth Circuit Court's decision (and consistent with the Clean Water Act) requiring

NPDES permit coverage for certain discharges to Waters of the United States from the application of pesticides to such waters.

 

Comment ID 630.1.001.006

Author Name: Fisher Kari

Organization: Natural Resources and Environmental Division, California Farm Bureau Federation

Given that the draft PGP is serving as a model and a template for state permits, Farm Bureau is concerned that the

draft PGP could create unnecessary regulatory burdens, including duplicative layers of regulation, and disrupt

longstanding pesticide regulation. As discussed infra, given the extremely short period of time between the anticipated

final PGP and the court deadline of April 9, 2011, states will be heavily pressed to create any pesticide permit, let alone

a state-specific permit. Such difficulties will be evident in California, which already has a highly extensive pesticide

compliance system in place, including the most stringent pesticide application standards and reporting requirements in

the Nation.

 

California has regulated pesticides for over a century. The California Legislature has established a comprehensive body

PGP Responses to Comments Coverage Under This Permit

182110/31/2011 04:04 PM EDT



 

of law to control every aspect of pesticide sales and use. The California Department of Pesticide Regulation ("DPR") is

mandated by law to protect the public health and environment by regulating pesticide sales and use and by fostering

reduced-risk pest management. (Cal. Food & Agr. Code, §§ 11454, 1154.1 and 12981.) This strict oversight begins with

product evaluation and registration and continues through statewide licensing of commercial applicators, dealers, and

consultants, environmental monitoring, and residue testing of fresh produce. In 1990, California became the first state

with expanded pesticide use reporting requirements to include all applications made to agricultural food crops. Farmers

and pest control businesses now must complete site and time specific documentation of every pesticide application

made to agricultural food crops, including post-harvest applications. (California Department of Pesticide Regulation, A

Guide to Pesticide Regulation, p. 11 (emphasis added) <http://www.cdpr.ca.gov/docs/pressrls/dprguide1.htm> [as of

July 19, 2010].)

 

Although EPA promulgates minimum pesticide requirements, California's regulations are far more comprehensive. They

include site-specific local permitting by the County Agricultural Commissioners for use of restricted pesticides; periodic

on-site observations by commissioners of application sites both before and during use; full documentation and reporting

of agricultural pesticide use; post-use residue monitoring of treated commodities; and field worker safety inspections.

(California Department of Pesticide Regulation, A Guide to Pesticide Regulation, p. 45

<http://www.cdpr.ca.gov/docs/pressrls/dprguide1.htm> [as of July 19, 2010].) County Agricultural Commissioners

further regulate pesticide use to prevent misapplication or drift, and possible contamination of people or the

environment. Prior to any application, site-specific permits must be obtained by farmers from the County Agricultural

Commissioners to purchase and use many agricultural chemicals. The County Agricultural Commissioners must

evaluate the proposed application to determine whether the desired place of use is near any sensitive areas, such as

neighborhoods, schools, waterways, or organic fields. Based upon this evaluation, the County Agricultural

Commissioners may deny the permit or require specific use practices to mitigate any hazards.

 

In addition to elaborate pesticide regulation, California has extensive water quality monitoring requirements to protect

water quality from any potential pollutant. Such water quality regulation already includes state implemented general

permits for various pesticide applications. For example, as a result of Ninth Circuit decisions issued in 2001 and 2002,

California implemented permits for the application of certain types of pesticides, such as products to control aquatic

weeds and algae and products to control mosquito larvae. (See League of Wilderness Defenders v. Forsgren (9th Cir.

2002) 309 F.3d 1181 [holding that aerial pesticide applications constituted a point source discharge]; Headwaters, Inc.

v. Talent Irrigation District (9th Cir. 2001) 243 F.3d 526 [holding that an applicator of herbicides was required to obtain

an NPDES permit].) The additional layer of regulatory reporting, documentation, and oversight as outlined in the draft

PGP is duplicative and will result in significant economic costs to our agricultural industry. 
 

Response 

Refer to response to Comment ID 218.001.002 and 315.1.001.021.

 

Comment ID 637.1.001.007

Author Name: Rabe Bonnie

Organization: New Mexico Department of Agriculture (NMDA)
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-EPA has indicated states can utilize flexibility in determining NOI thresholds, but with US EPA Region 6 issuing the

permits NMDA has had no verification the Region will be consider flexibility for New Mexico's permitees on the NOI

thresholds. 
 

Response 

Refer to response to Comment ID 315.1.001.021.

 

Comment ID 646.1.001.002

Author Name: Unknown Unknown

Organization: Southlake Mosquito Lake Abatement District (SLMAD) County, Illinois

A threshold concern is that the POP does not give any direction on what option a state will have if the state does not

have a permitting process in place by April 11, 2011. Illinois has been in the national news quite a bit over the past year

for its deplorable financial condition. This fact does not inspire confidence in the trustees that Illinois will be up and

ready with a permitting process come next April. As pointed out above the District begins its program in April and an

initial larvaciding takes place in late April or early May. The trustees believe it is important that the EPA give definitive

guidance on what will happen in April, 2011 if a permitting process is not in place. Is it possible that an extension of the

present stay from the Sixth Circuit U.S. Appellate Court might be sought to allow for more implementation time? 
 

Response 

Refer to response to Comment ID 432.1.001.001.

 

Comment ID 647.001.001

Author Name: Conroy J.

Organization:  

The State of Michigan already has an excellent and comprehensive aquatic nuisance control permit system. It is

administered by hard working experts that consider the protection of public health, the protection of the natural resource

from invasive and nuisance aquatic plant and algae species and the protection and improvement of fish and wildlife

habitat. The creation of another layer to the already comprehensive permitting process already in place in Michigan will

do nothing more to protect the public health or the aquatic resources of the State. 
 

Response 

Refer to response to Comment ID 218.001.002
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Comment ID 660.1.001.002

Author Name: Shellenberger John

Organization: Lake Owner’s Association, Inc.

In addition, the proposed EPA regulations are not needed since Texas requires those who apply herbicides and other

chemicals to lakes and ponds to be licensed by the State, and they must keep records for each treatment. These

regulations simply expand the federal government unnecessarily generating redundant processes with no added value.

Therefore, states which have such requirements should be exempted from these proposed regulations." 
 

Response 

Refer to response to Comment ID 218.001.002

 

 

Comment ID 661.1.001.031

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

XVI. States may use the permit to enforce CWA citizen suits and federal penalties in non-navigable "waters of the

state".

 

ARA is concerned at the possibility that the PGP will be used in non-navigable "Waters of State" to provide opportunity

for CWA citizen suits and federal penalties. State NPDES permits should limit their enforcement actions to federally

protected waters of the US, and not extend federal enforcement (e.g. citizen suits) to every pond or other water of the

state. 
 

Response 

Please refer to the PGP Comment Response Waters of the United States Essay and response to Comment ID 218.001.002.  

 

Comment ID 666.1.001.005

Author Name: Saums Glenn

Organization: Surface Water Quality Bureau,  New Mexico Environment Department
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The New Mexico Water Quality Control Commission (WQCC) is the "state water pollution control agency for this state

for all purposes of the federal [Clean Water] act.”[FN3] The WQCC has adopted water quality standards pursuant to

§303 of the federal Clean Water Act (33 U.S.C. 1313) and §74-6-4.D of the New Mexico Water Quality Act. The New

Mexico Standards for Interstate and Intrastate Surface Waters are codified at 20.6.4 NMAC.[FN4]

 

The WQCC has adopted in the State's water quality standards at 20.6.4.16 NMAC a special provision for the planned

use of a piscicide that requires W QCC prior approval. Issuance of the NPDES PGP or compliance with the NPDES

PGP will not obviate the need for compliance with the State's separate requirements under this water quality standard.

 

The provision was originally adopted to help assure projects such as those discussed in Comment 2 above [See

Comment 0666.1.001.001] could be carried out under the supervision ofthe WQCC and to reduce risk for the agency

performing the project so that it would not be considered a violation of the WQCC's narrative water quality standard at

20.6.4.F NMAC regarding Toxic Pollutants.

 

[FN3] New Mexico Water Quality Act - §74-6-3.E NMSA 1978

[FN4] www.nmcpr.state.nm.us/nmac/parts/title20120.006.0004.pdf 
 

Response 

EPA agrees with commenter's statement that the PGP does not obviate the need to comply with any other applicable state (or

federal or local) regulations.  Refer to response to Comment ID 218.001.002 and 315.1.001.021.

 

Comment ID 671.1.001.004

Author Name: Kellum Walter

Organization: San Jacinto River Authority (SJRA), Texas

Most states already have a comprehensive permit system to insure the protection of public health and natural resources

during the application of aquatic pesticides. Additional regulations (especially vague and ambiguous rules such as those

being proposed) will do nothing to improve upon these existing systems.  
 

Response 

Refer to response to Comment ID 218.001.002

 

 

Comment ID 682.1.001.001

Author Name: Emmerich John
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Organization: Wyoming Game and Fish Department (WGFD)

The draft Pesticide General Permit (PGP) will apply to the Wyoming Game and Fish Department (WGFD) primarily in

the area of aquatic nuisance animal control. Our control program falls into three areas : native fish restoration, sport fish

restoration and invasive species control. The number of projects conducted varies from year to year and almost always

exceed the thresholds proposed in the draft PGP. 
 

Response 

EPA acknowledges commenter's evaluation of where the draft PGP will apply to their activities.  It should be noted that EPA's PGP

does not, however, apply to discharges from the application of pesticides in the State of Wyoming.  Rather, the State of Wyoming

Department of Environmental Quality will issue a permit for discharges in the State.  The commenter must comply with the

conditions of Wyoming's permit program (that may be similar to the requirements of EPA's PGP).

 

Comment ID 690.1.001.001

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

The Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA), the North Carolina Pesticide Law of 1971, and North

Carolina Pesticide Board regulations have been very effective at protecting North Carolina surface waters from

unreasonable adverse effects due to the labeled use of registered pesticide products. No North Carolina waters are

listed as impaired for pesticides or their residues. Since 2004, the North Carolina Department of Agriculture and

Consumer Services (NCDA&CS) has received only 3 complaints that involved an alleged detrimental effect on aquatic

organisms following the application of a pesticide on or near the waters of North Carolina:

• Pesticides could not be confirmed as the causative agent in two ofthe cases

• The third incident involved an off-label application of a herbicide to an entire pond instead of treating no more than

50% of surface area at a time. Decaying weeds likely caused the oxygen levels to become significantly low, resulting in

a fish kill.

 

Although the proposed Pesticide General Permit addresses a problem that may be relevant to other states; pesticides

are not among the gravest threats to water quality in North Carolina. We do not believe that expanding the NPDES

program to include pesticide applicators will yield any tangible benefits. In fact, the additional and unfunded program

expansion will dilute the resources available to the state's Division of Water Quality (DWQ) and Structural Pest Control

& Pesticides Division (SPC&PD) that would yield greater impact elsewhere.

 

However, North Carolina appreciates the dilemma facing EPA with respect to the ruling of the Sixth Circuit Court and

appreciates the progress that has been made in developing the Draft PGP. DWQ and SPC&PD collaborated on

responses to the specific questions in the Federal Register Notice (attached), but overall the Federal PGP will be very

useful in guiding the development of the North Carolina PGP.

 

It is essential that EPA allows considerable flexibility with respect to the specific thresholds in state permits. The

PGP Responses to Comments Coverage Under This Permit

182610/31/2011 04:04 PM EDT



 

Southeast USA is characterized by high annual rainfall and extended warm seasons that impacts pests, non-target

organisms, control practices, seasonal flow rates and conditions that influence the degradation rate of pesticides. The

environmental conditions in North Carolina are very different from many of the states that will be regulated by the

Federal PGP and we recommend that significant changes be allowed in the following areas: 
 

Response 

Refer to response to Comment ID 218.001.002 and 315.1.001.021.

 

Comment ID 690.1.001.007

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

Although North Carolina bears the responsibility for developing a state PGP, we hope EPA will pay close consideration

to the attached suggestions concerning the Federal PGP, which has been developed in close collaboration with DWQ.

It seems unlikely that the agricultural diversity of all the states could be captured by one Federal PGP. State PGPs may

vary from the national PGP as a result of this diversity. The basic permit structure, however, will not. Conformity

between local and national PGPs will facilitate alignment of compliance assistance programs, enable the sharing of

outreach materials and minimize public confusion with respect to implementation requirements. We remain responsive

to the citizens of North Carolina in working closely with DWQ to develop a PGP process that is fully compliant with the

ruling of the Sixth Circuit Court while making efficient use of available resources, minimizing pest proliferation and

maintaining a high level of environmental quality. 
 

Response 

Refer to response to Comment ID 315.1.001.021.

 

Comment ID 712.2.001.002

Author Name: Baus Terry

Organization: Department of Public Works,  City and County of Denver, Colorado

B.  Colorado is an EPA NPDES delegated state [FN 2], operating its clean water program in lieu of EPA's. We have

been advised that Colorado intends to issue a general permit that mimics the EPA's. Thus, these comments are

submitted to both EPA and, concurrently, to the State of Colorado with a request to both agencies to consider the

municipal perspective. Many states, including Colorado, have already adopted statutory and regulatory schemes related

to weed and pest management, which go part of the way toward addressing water quality concerns. In those instances,

an NPDES permit should supplement the existing legal structure without creating unnecessary (and potentially

conflicting) requirements. EPA's draft general permit may present an appropriate scope for EPA's own permittees.
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However, understanding that EPA's general permit may be issued in its current form by some states, including

Colorado, it is requested that the general permit identify the minimal requirements that all states would be expected to

include. Those states could, then, issue appropriate climatespecific and locality-specific general permits.

 

C. Colorado is a semi-arid state; the City and County of Denver generally experiences an average annual rainfall of 12-

14.7 inches. The challenges, as well as the opportunities, for water quality improvement in a semi-arid climate are

vastly different from those presented in a water-rich state. What may make evident sense in one part of the country

makes little sense in others. The very demanding requirements of the pesticide general permit are not likely to present a

correlative water quality or public health benefit in the State of Colorado.

 

[FN 2]  Colorado's program is not delegated for federal facilities. 
 

Response 

Refer to response to Comment ID 315.1.001.021.

 

Comment ID 717.001.002

Author Name: Andrews Jeffrey

Organization: New Hampshire Department of Environmental Services (NHDES)

Subject to our final state certification, please add the following New Hampshire state permit conditions to Part 9:

 

a. This NPDES Permit is issued by the EPA under Federal law. Upon final issuance by the EPA, the NHDES may adopt

this permit, including all terms and conditions, as a State permit pursuant to RSA 485-A:13. Each agency shall have the

independent right to enforce the terms and conditions of this permit. Any modification, suspension or revocation of this

permit shall be effective only with respect to the agency taking such action, and shall not affect the validity or status of

the permit as issued by the other agency, unless and until each Agency has concurred in writing with such modification,

suspension or revocation.

 

In the event any portion of this permit is declared, invalid, illegal or otherwise issued in violation of state law, such

permit shall remain in full force and effect under federal law as a NPDES Permit issued by the U.S. Environmental

Protection Agency.

 

b. At any time that NHDES determines that additional water quality certification requirements are necessary to protect

water quality, an individual discharger may be required to meet additional conditions to obtain coverage or to continue

coverage under the Pesticide General Permit. Any such conditions shall be supplied to the permittee in writing.

 

c. An authorization to discharge under this General Permit, where the activity discharges to municipal or private storm

drain owned by another party, does not convey any rights or authorization to connect to that drain. If the storm sewer

system is within an urbanized area and is owned by a municipality, the applicant must notify the MS4 operator of the

proposed discharge.

PGP Responses to Comments Coverage Under This Permit

182810/31/2011 04:04 PM EDT



 

 

d. When requested by either NHDES or the Division of Pesticide Control, the Annual Reports required under Part 9

must be sent to the appropriate address listed below:

 

                         New Hampshire Department of Environmental Services

                         Water Division

                         Wastewater Engineering Bureau

                          P.O. Box 95

                          Concord, NH 03302-0095

                  

                          New Hampshire Department of Agriculture, Markets & Food

                          Division of Pesticide Control

                          P.O. Box 2042

                          Concord, NH 03302-2042 
 

Response 

EPA acknowledges commenter's interest in providing additional state permit conditions through the "401 state certification"

process.  EPA implemented a formal process with the states to request and received those 401 state certifications with any

additional permit conditions meeting those certification requirements included in Part 9 of the final PGP.  The state, through its 401

certification process, public noticed the draft permit and provided its certification based on comments received on such public

notice.  New Hampshire's certification, in fact, does not include the additional permit conditions suggested by the commenter.

 

Comment ID 740.001.002

Author Name: Carlson Donald

Organization: Kansas Department of Health and Environment (KDHE)

Because of,EPA's proposal to issue the final PGP in December 2010, there will belittle time for States to develop and

issue their PGPs. States and EPA Regional Office staffboth need to understand what provisions EPA. Headquarters

expects to be included in State ~PGPs: Many issues appear to remain unresolved and EPA is.seeking, through~the

publicmotice, feedback~on numerous issues implying the potential for significant change . States need to coordinate the

crafting of their PGP with the regulated public and associated trade organizations . Assuming EPA's final PGP is issued

in mid-December, this leaves a little over 3 months to craft a State PGP, conduct outreach and consult with the

regulated community and associated trade organizations, and address the required public notice requirements . If

States decide they can't wait on EPA issuing the final PGP, this results in forcing EPA Regional Offices to review State

PGPs prior to knowing what the final EPA PGP looks like, creates a situation where States include provisions which

EPA has removed or significantly reduced creating and anti-backsliding situation for the States, and create a situation

where the State PGP will be challenged following issuance based on the EPA final PGP requirements. 
 

Response 
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Refer to response to Comment ID 315.1.001.021.

 

Comment ID 745.001.002

Author Name: Kutchey B.

Organization:  

We all ready have to have a permit by are local DNRE in Michigan to apply pesticides in water bodies. In Michigan it is

already hard enough to tell are customers that they have to have a permit pulled to treat there body of water that they

feel that they own and is there property. 
 

Response 

Refer to response to Comment ID 218.001.002 and 315.1.001.002.

 

Comment ID 749.001.006

Author Name: Whitacre M.

Organization:  

In closing, I ask that the EPA be very flexible in the approval of state permits. The EPA has been working on this draft

permit for two years, and the states are expected to design, approve, and implement in 3 months (if EPA final permit is

completed on schedule). This is a major concern for me in that the EPA has stated that no pesticides will be applied to

water in states that do not have the permit approved. Thank you for considering these comments while finalizing the

NPDES Pesticide General Permit. 
 

Response 

Refer to response to Comment ID 315.1.001.021

 

 

Comment ID 750.001.001

Author Name: Floyd G.

Organization:  

The State of Michigan already has an excellent and comprehensive aquatic nuisance control permit system. It is

administered by hard working experts that consider the protection of public health, the protection of the natural resource
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from invasive and nuisance aquatic plant and algae species and the protection and improvement of fish and wildlife

habitat.

 

The creation of another layer to the already comprehensive permitting process already in place in Michigan will do

nothing more to protect the public health or the aquatic resources of the State. 
 

Response 

Refer to response to Comment ID 218.001.002

 

 

Comment ID 757.001.005

Author Name: Hardin D.

Organization:  

Applicators in Maryland are already required to obtain a Toxic Materials Permit for most ponds and all tidal waters, and

a Buffer Management Plan for work within 100 feet of the Chesapeake Bay and its tidal tributaries. I already have jobs

in Maryland where the client is paying more for obtaining permits than to do the actual work. The proposed general

permit appears that it will more than double the total permit cost for most jobs. 
 

Response 

Refer to response to Comment ID 218.001.002.  Also, EPA disagrees with commenter that the PGP will more than double the total

permit cost for most jobs.  EPA did revise the PGP based on comments such that the final permit now more clearly assigns

responsibilities to those entities that the Agency believes are in the best position to be able to implement measures necessary to

comply with the permit terms.  As documented in the economic analysis prepared in conjunction with this permit (and available in

the administrative record for this permit), EPA found the cost of compliance to be both affordable and reasonable.

 

Comment ID 771.001.004

Author Name: Borek C.

Organization:  

Our state, New Jersey, already has a comprehensive aquatic nuisance control permit system, ensuring the protection of

public health and natural resources from invasive aquatic plants, algae species, and other pests. Additional regulations

to the existing comprehensive permitting processes will only increase the cost of providing professional pond

management services. The new, proposed changes are not going to improve the protection of the public health or

aquatic resources. The new proposed changes and their potential fines and penalties; however, will make small pond
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treatment unaffordable and uninsurable. 
 

Response 

Refer to response to Comment ID 757.001.005.

 

Comment ID 778.001.001

Author Name: George P.

Organization: Lake Dutchess Association (LDA)

The Lake Dutchess Association (LDA) is a very small organization, whose mission is to manage lake treatment, land

issues, and other concerns of the home owners, and land owners bordering the lake. The LDA is approximately 25

years, with 56 home and land owners on our membership roster. The board of the LDA is composed of volunteer

members from each of our lake's 5 sections.

 

The goal of our lake management plan has always been to maintain a healthy balance of natural wildlife, with clean,

safe water for swimming, fishing, and other recreational use. Our lake does not permit the use of any motors on boats.

Waterbirds who nest on the lake include ducks, herons, geese, and swans. Fish populations include bass, perch, and

pickerel. A few homeowners use cisterns from the lake for their household water.

 

The LDA has worked close with Allied Biological Inc, Hackettstown, NJ , for over 15 years to manage our lake

responsibly. Treatments in a typical year usually include one application of an herbicide (Sonar or Aquathol), and 2 or

three applications of algicide. Although the lake is 56 acres, treatments may be applied only to areas where undesirable

plant grown is present, meaning a treatment may only cover 20 acres or less of the lake surface.

 

We follow NYS-DEC regulations strictly: all riparian landowners are notified by letter of when permit applications are

applied for. The DEC is notified one week in advance before any applications are made. Allied Biological follows up with

a report of conditions observed, and treatments applied, after each visit.

 

Most importantly, we have never had any reports of adverse effects on humans, pets, or desired plant life from any

treatments applied to our lake under these strict conditions. 
 

Response 

EPA acknowledges commenter's discussion of existing practices followed for the application of pesticides.

 

Comment ID 785.001.001

Author Name: Kovar Larry
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Organization:  

We work in states that already require aquatic use permits which are meticulously regulated and reviewed by the state.

AAI has never received any type of citation or experienced a negative ecological impact in over 25 years of business. 
 

Response 

Refer to response to Comment ID 218.001.002.

 

Comment ID 806.001.003

Author Name: Ottmann R.

Organization:  

Many states, Like the one I do business in, already have a comprehensive aquatic nuisance control permit system,

ensuring the protection of public health and natural resources from invasive aquatic plants, algae species, and other

pests. As a result of these programs, fish and wildlife habitats are already protected. Additional regulations to the

existing comprehensive permitting processes will do nothing more to protect the public health or aquatic resources. 
 

Response 

Refer to response to Comment ID 218.001.002

 

 

Comment ID 810.001.002

Author Name: Carlson R.

Organization:  

Currently, Wisconsin requires permitting prior to treatment of any waterbody.  We are all licensed, certified and insured

applicators who take our careers seriously.  We face stiff penalties if the laws set forth by our Wisconsin Department of

Natural Resources are not met.   
 

Response 

Refer to response to Comment ID 218.001.002.

 

Comment ID 812.001.003
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Author Name: Saddawi S.

Organization:  

Also, many states already have a comprehensive aquatic nuisance control permit system, ensuring the protection of

public health and natural resources from invasive aquatic plants, algae species, and other pests. As a result of these

programs, fish and wildlife habitats are already protected; our ABUNDANCE of stock is a testament to this. 
 

Response 

Refer to response to Comment ID 218.001.002.

 

Comment ID 825.1.001.002

Author Name: Lyon Jeff

Organization: Wisconsin Farm Bureau Federation (WFBF)

If no exemption, allow state agency responsible for regulation to issue a general permit for terrestrial applications of

pesticides  

 

Without an affirmative statement from EPA that terrestrial applications of pesticides to agricultural lands are exempt

from this permitting requirement as is requested above, we respectfully request that EPA allow our State of Wisconsin

Department of Natural Resources (the delegated authority for the NPDES program in Wisconsin) to issue a general

permit to cover any terrestrial agricultural pesticide application that is made in, or near, jurisdictional waters of the

United States. 

 

The threshold acreage for such terrestrial agricultural applications should cover a farm's total cultivated acreage.

Multiple applications should not be added to develop a cumulative threshold amount.   
 

Response 

Please refer to the PGP Comment Response Scope Essay and response to Comment ID 315.1.001.021.

 

Comment ID 828.001.005

Author Name: Bryan S.

Organization: Aquatic Consultants, Inc.

Also, many states already have a comprehensive aquatic nuisance control permit system, ensuring the protection of

public health and natural resources from invasive aquatic plants, algae species, and other pests. As a result of these
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programs, fish and wildlife habitats are already protected. Additional regulations to the existing comprehensive

permitting processes will do nothing more to protect the public health or aquatic resources. 
 

Response 

Refer to response to Comment ID 218.001.002

 

 

Comment ID 837.1.001.031

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

STATE, TERRITORIAL, AND TRIBAL REQUIREMENTS 

 

As detailed above, EPA cannot reasonably rely on any 401 certification from Idaho- especially one that is statewide in

scope.   
 

Response 

Please refer to response to Comment ID 837.1.001.021.

 

Comment ID 838.1.001.003

Author Name: Stambaugh Sharmon

Organization: Alaska Department of Environmental Conservation

ADEC is in the process of a phased delegation of the NPDES program from EPA Region 10, which we call the Alaska

Pollutant Discharge Elimination System (APDES) program. Pesticide application represents a new sector not

envisioned in the original schedule for delegation of NPDES primacy to Alaska. Any "other" sectors not identified in

previous phases would be considered Phase IV, for which ADEC assumes primacy on October 31, 2011.

 

Regulating pesticides through Clean Water Act discharge permits adds another unplanned and unfunded mandate for

Alaska to implement. ADEC currently regulates pesticides effectively with pesticide application permits from our

Environmental Health Division. Permit conditions such as buffer zones and following Federal Insecticide . Fungicide and

Rodenticide Act (FIFRA) product use instructions already protect surface water quality.

 

Since our agency will not have primacy of the entire NPDES program when this permit is finalized in April. 2011. ADEC

plans to issue a Section 401 certification of the permit with some Alaska-specific conditions. We will rely on EPA Region

10 to issue a permit that will be effective in Alaska.
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When ADEC obtains primacy of the final phase of NPDES permitting. we will inherit this permit from EPA Region 10. It

is unlikely that ADEC will issue its own pesticide APDES permit during the five-y ear cycle of this GP. Development

work for an electronic Notice of Intent (NOI) and Notice of Termination (NOT) is required , as well as developing

inspection. compliance and enforcement strategies. It is likely that we will look for ways to combine elements of our

existing pesticide program and try to avoid overlaps. ADEC will look at delegated states ' pesticide NPDES permits to

gain from their experience before we tackle an APDES reissued pesticide permit.

 

No Alaska waters are currently impaired from pesticide applications. The known applications of herbicides and other

agents in Alaska have been largely for agricultural and residential uses . Without pesticide sales data or other data.

these activities are not quantifiable . Although there are many mosquitoes in Alaska, there are no mosquito population

control programs. which this draft PGP covers extensively.

 

This permit may have limited applicability in Alaska. We will rely on the GP as administered by EPA Region 10 to see

how it implements the permit in the non-delegated Region 10 states (Alaska and Idaho) . Our comments below address

general and some section-specific issues. A future 401 certification will contain any required Alaska-specific conditions

for the GP issued by Region 10. 
 

Response 

EPA acknowledges Alaska's phased delegation of the NPDES program and the fact that the state will not have NPDES authority for

the discharges covered under the PGP until October 31, 2011.  The  final PGP reflects any section 401 certifications provided by

Alaska. 

 

Procedures for how the State will assume responsibility for administration of this permit is beyond the scope of today's action.  That

approach will be worked out by EPA Region 10 and ADEC.  EPA appreciates that ADEC will look for ways to combine elements

of existing state programs with the NPDES permit. 

 

Refer to response to Comment ID 218.001.002 and 315.1.001.021.

 

Comment ID 838.1.001.005

Author Name: Stambaugh Sharmon

Organization: Alaska Department of Environmental Conservation

ADEC has evaluated this permit against the existing ADEC pesticide permitting program and finds the following

comparable items:

 

a . Types of pesticide application requiring permits (Section 1.1.1).

 

b. Limitatlons of coverage, as they pertain to impaired and Tier 3 waterbodies. (Section 1.1.2).
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c. Notice of intent (ADEC probably more rigid, since we have no thresholds). (Section 1.2) .

 

d. Endangered species and critical habitat. (Section 1.6).

 

e. Water-Quality Based Effluent limitations, effectively (Section 3 .0)

 

f. Visual monitoring requirements (Section 4 .2).

 

g. Corrective action requirement - some differences. but effectively similar (Section 6.0)

 

h. Recordkeeping and reporting (Section 7.0)

 

Any APDES permit developed and implemented by the State of Alaska will have to consider overlaps with our existing

pesticide permitting program. ADEC has issued permits under multiple state authorities . While this may not be an

option. we would note that the redundancy in both programs may be burdensome to prospective permittees. 
 

Response 

Refer to response to Comment ID 838.1.001.003.

 

Comment ID 838.1.001.012

Author Name: Stambaugh Sharmon

Organization: Alaska Department of Environmental Conservation

Use of herbicides by the Alaska Railroad with in 100 feet of water bodies is currently not approved. The effects of the

draft PGP on such uses are unknown but ADF&G Habitat is concerned that it might restrict ADF&G 's ability to meet

their management responsibilities. 
 

Response 

EPA acknowledges commenter's concern about the permit potentially limiting the state's ability to meet their pest management

responsibilities; however, without more specific information, EPA does not see how the PGP will do so.  The permit provides a

mechanism by which discharges from the application of pesticides can occur legally under the CWA.  

 

Comment ID 844.1.001.002

Author Name: Tatum Vickie
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Organization: National Council for Air and Stream Improvement (NCASI)

Different state agencies in many states have existing notification requirements for pesticide applications. We encourage

EPA to work with the states in order to establish some mechanism through which a single notification can serve to

satisfy both state and Federal requirements. 
 

Response 

Refer to response to Comment ID 218.001.002.

 

Comment ID 847.001.006

Author Name: Isaacs Brian

Organization: Aquatic Control, Inc.

In closing, I ask that the EPA be very flexible in the approval of state permits. The EPA has been working on this draft

permit for two years, and the states are expected to design, approve, and implement in 3 months (if EPA final permit is

completed on schedule). This is a major concern for me in that the EPA has stated that no pesticides will be applied to

water in states that do not have the permit approved. Thank you for considering these comments while finalizing the

NPDES Pesticide General Permit. 
 

Response 

Refer to response to Comment ID 315.1.001.021

 

 

Comment ID 848.001.003

Author Name: Bondra Joe

Organization: Cygnet Enterprises Inc.

Many States already have an excellent and comprehensive aquatic nuisance control permit system. These programs

are administered by hard working experts that consider the protection of public health, the protection of the natural

resource from invasive and nuisance aquatic plant and algae species and the protection and improvement of fish and

wildlife habitat. 
 

Response 

Refer to response to Comment ID 218.001.002.
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Comment ID 913.001.003

Author Name: Wilkinson Richard

Organization: Dayton Valley Conservation District

Ensure that the deadlines imposed upon the States allow for sufficient time for the States to develop appropriate

programs that address their unique conditions. 
 

Response 

Refer to response to Comment ID 315.1.001.021

 

 

Comment ID 913.001.012

Author Name: Wilkinson Richard

Organization: Dayton Valley Conservation District

Encourage EPA to work very closely with the States and allow States flexibility to develop programs that work for the

hydrologic and other environmental conditions of their areas. What works on the east coast, most likely will not apply to

the arid west. 
 

Response 

Refer to response to Comment ID 315.1.001.021

 

 

Comment ID 914.001.002

Author Name: Cauthen Leigha

Organization: Alabama Agribusiness Council (AAC)

" State NPDES permits should limit their enforcement actions to federally protected waters of the US, and not extend

federal enforcement to every pond or water of the state. 
 

Response 
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Please refer to the PGP Comment Response Waters of the United States Essay and response to Comment ID 315.1.001.021.

 

Comment ID 917.001.003

Author Name: Holley Robert

Organization: West Central Lyon County Weed Management Area

We request that any resultant requirements placed upon States contain sufficient deadlines for the reasonable

development of programs and procedures to address their specific requirements . 
 

Response 

Refer to response to Comment ID 315.1.001.021.

 

Comment ID 917.001.009

Author Name: Holley Robert

Organization: West Central Lyon County Weed Management Area

We encourage the EPA to work very closely with the States and allow States flexibility in developing programs that work

for the hydrologic and other environmental conditions characteristic of their regions . What applies to the Mid-Atlantic

region does not necessarily apply to our arid Great Basin. 
 

Response 

Refer to response to Comment ID 315.1.001.021

 

 

Comment ID 939.001.005

Author Name: Russell Russell

Organization: Pennsylvania Department of Agriculture

The Department of Agriculture currently licenses 435 individuals to make pesticide applications directly to water, 1,460

individuals licensed for invertebrate insect (mosquito) control and several thousand applicators that have the potential to

make applications near water. The Pennsylvania Fish &Boat Commission on average  issues 1,250 permits for

applications of pesticides directly to waters of the commonwealth each year. Forest  protection from invasive insect

damage has taken place for several of the last few years and has had nearly 500,000 acres of forests protected
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annually by pesticide applications to the canopy. During 2008 & 2009 alone, the commonwealth treated over 400,000

acres of which 20+% was to forested areas with Tier 3 streams drainage . Privately funded applications also treated

substantial areas containing Tier 3 waters.   
 

Response 

EPA acknowledges commenter's presentation of data on the number of pest control activities performed within the state, including

treatment of Tier 3 waters.
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2.0 - TECHNOLOGY-BASED EFFLUENT LIMITATIONS

Comment ID 277.1.001.006

Author Name: Pennington Larry

Organization: North Side Canal Company

Water quality will suffer, if in the effort to reduce the total amount of herbicides used, more mechanical means of aquatic

weed control are initiated. Mechanical methods add sediment and create water quality problems that don't currently

exist. 
 

Response 

Refer to response to Comment ID 281.1.001.005.

 

Comment ID 282-cp.001.004

Author Name: Tolar Bryan

Organization: Georgia Agribusiness Council (GAC)

To the strict use requirements of product labels, EPA's proposal would add numerous planning, performance,

recordkeeping and reporting requirements to the workload of professional applicators and decision-making

organizations ("operators") during their busiest times of the year. 
 

Response 

Refer to response to Comment ID 330.1.001.002.

 

Comment ID 282.1.001.004

Author Name: Tolar Bryan

Organization: Georgia Agribusiness Council (GAC)

To the strict use requirements of product labels, EPA's proposal would add numerous planning, performance,

recordkeeping and reporting requirements to the workload of professional applicators and decision-making

organizations ("operators") during their busiest times of the year. 
 

Response 
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Refer to response to Comment ID 330.1.001.002.

 

Comment ID 299.1.001.003

Author Name: Kaufman Leslie

Organization: Kansas Cooperative Council (KCC)

EPA's conclusion that numeric technology-based effluent limitations are not feasible for pesticide NPDES permits is

sound, logical, practical and defensible. Since the permit regulates residues, it would be impossible to pin-point the

exact time or location where the numeric limitation would be applied. 
 

Response 

EPA acknowledges the commenter's support for non-numeric technology-based effluent limitations.  EPA notes that point source

discharges of biological pesticides, and chemical pesticides that leave a residue may be eligible for coverage under the PGP. 

 

Comment ID 311.1.001.013

Author Name: Van Wychen Lee

Organization: Weed Science Society of America (WSSA)

Basic Technology-Based Effluent Limits - The WSSA supports EPA's determination that numeric technology-based

effluent limitations in Part 2 are not feasible for pesticide NPDES permits (p.29, FS) because (a) the permit regulates

pesticide residues ("excess pesticide present outside the treatment area or within the treatment area once the pesticide

is no longer serving its intended purpose") so the point in time or precise location in ambient water when a numeric

effluent limitation would apply is unknown; (b) applications of pesticides are highly variable and from many different

locations for which it would be difficult to establish a numeric limitation for each location; and (c) hundreds of active

ingredients and thousands of pesticide products may be covered by this permit.  Instead of numeric effluent limitations,

EPA correctly concludes that the combination of pollution prevention approaches and structural management practices

required in Parts 2.1 and 2.2 will provide the protections desired by the Agency. 

 
 

Response 

EPA acknowledges the commenter's support for non-numeric technology-based effluent limitations. 

 

Comment ID 314.1.001.008
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Author Name: Keeling John

Organization: National Potato Council (NPC)

The proposed PGP requires the mandatory implementation of Integrated Pest Management (IPM), Best Management

Practices (BPPs) and other management-based stewardship solutions to limit any impacts from pesticide use. NPC

concurs with EPA that the use of management-based technology requirements is appropriate and that quantitative- or

numeric-based requirements are unworkable. Many of the IPM and BMP based application techniques are already a

part of normal application routines or are required by FIFRA. 
 

Response 

EPA acknowledges the commenter's support for non-numeric technology-based effluent limitations. Refer to response to Comment

ID 281.1.001.014 for further discussion of the technology-based effluent limitations.

 

Comment ID 330.1.001.004

Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)

Polk County supports EPA's determination that numeric-based effluent limitations in Part 2 are not feasible for pesticide

NPDES permits. Instead of numeric effluent limitations, EPA correctly concludes that the combination of pollution

prevention approaches and structural management practices required in Parts 2.1 and 2.2 will provide the protections

desired by the Agency.  
 

Response 

EPA acknowledges the commenter's support for non-numeric technology-based effluent limitations. 

 

Comment ID 331.1.001.004

Author Name: Rauscher Kenneth

Organization: Michigan Department of Agriculture (MDA)

Terms in the general permit used to limit effluent and minimize discharges such as using the "lowest effective amount"

and "optimum frequency" are subjective terms that cannot be defined across the scope of applicator operations and as

such are unenforceable. Similarly requiring an applicator to conduct "regular" maintenance to "reduce" leaks or spills or

adhering to undefined "manufacturers' or "industry practices" for equipment maintenance or calibration cannot be

defined in such a way as to apply to all types of equipment. 
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Response 

Refer to response to Comment ID 281.1.001.014.

 

Comment ID 331.1.001.016

Author Name: Rauscher Kenneth

Organization: Michigan Department of Agriculture (MDA)

Technology Based Effluent Limitations 

 

MDA included several effluent limitations issues in response to EPA questions earlier in this document. In addition to

those comments, MDA is concerned that the subjective terms such as "lowest effective amount", "optimum frequency",

"regular maintenance", and "greatest efficacy" as they relate to pesticide applications and equipment maintenance will

be defined by unknown parties who may or may not use a scientific basis for making such determinations. MDA again

recommends EPA rely on enforceable FIFRA label use directions and existing state/federal pesticide use permit

programs to define use limitations rather than rely on these subjective terms. 
 

Response 

Refer to response to Comment ID 281.1.001.014.

 

Comment ID 361.1.001.003

Author Name: Brill Jan

Organization: Bayer CropScience

The current regulatory scheme, under FIFRA, has been functioning effectively in preventing negative ecological effects

and achieving reasonable certainty of no harm. The FIFRA registration requirements include rigorous assessment of

potential risk to aquatic organisms, along with modification of the use pattern to mitigate any potential adverse effects.

We believe that the additional burden to comply with the proposed permit is redundant and does nothing to improve

environmental protection. The final permit should recognize that the FIFRA requirements for registration are adequate

to assess ecological risk and protect non-target organisms. 
 

Response 

EPA agrees, under FIFRA, the Agency evaluates risks associated with pesticides and mitigates unreasonable adverse effects.  The

PGP does not change the fact that Operators must continue to comply with all applicable FIFRA requirements.  EPA developed the

PGP in response to the Sixth Circuit Court's decision on January 7, 2009, in which the court found that point source discharges from
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the application of pesticides are pollutants, and as a result NPDES requirements apply.  See also responses to Comment ID

281.1.001.014 and Comment ID 218.001.002 for more discussion of why CWA NPDES PGP requirements are necessary and not

duplicative under FIFRA.

 

Comment ID 418.1.001.008

Author Name: Kennedy Keith

Organization: Wyoming Ag-Business Association (WABA)

Meeting Technology-Based Effluent Limitations: USEPA has reached a logical and defensible position that pYflleric

technology-based effluent limitations are not feasible for pesticide NPDES permit [FN 22] because (a) the permit

regulates pesticide res idues (Hexcess pesticide present outside the treatment area or within the treatment area once

the pesticide is no longer serving its intended purpose") so the point in time or precise location in ambient water when a

numeric effluent limitation would apply is unknown; (b) applications of pesticides are highly variable and from many

different locations for which it would be difficult to establish a numeric limitation for each location; and (c) hundreds of

active ingredients and thousands of pesticide products may be covered by this permit. ./

 

a. Control Meas~: Instead of numeric effluent limitations, USEPA requires a combination of pollution prevention

approaches and structural management practices in Parts 2.1 and 2.2 to provide the protections desired by the Agency.

These requirements take the form of control measures and best management practices (BMPs) or other activities that

prudent operators implement to minimize discharges of pesticides to waters of the US. These control measures include

the professional maintenance and operation of equipment and application of pesticides per the FIFRA label, their

contracts, and in compliance with the Part 2.1 effluent limit of this permit. They: (a) carefully handle and store pesticide

products to avoid leaks and spills; (b) promptly deal with spills following manufacturer recommendations; (c) comply

with the FIFRA label requirements on products they are hired to apply; (d) properly mix and load pesticides into their

aircraft; (e) properly rinse and recycle/dispose of empty pesticide containers; (f) properly clean their spraying system

after application; (g) preventatively maintain those pesticide-application systems to avoid leaks; (h) calibrate their

spraying systems so they apply the appropriate amount of pesticides; (i) properly identify and direct the application

within the desired boundaries of the treatment area; en keep proper records of all regulated activities; and (k) timely

communicate this information as required. Failure to complete these activities may constitute a violation of the permit.

 

[FN 22] PGP Fact sheet, P·29 
 

Response 

Refer to response to Comment ID 453.1.001.027.

 

Comment ID 443.1.001.004

Author Name: Anonymous Anonymous
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Organization:  

Resistance management in general should be incorporated into technology based effluent guidelines, which should

include rotating different classes of pesticides, using a combination of products or tank mixes, changing cultural

techniques, using application rates based on label instructions, treating pests at the most susceptible stage in

development, and any other methods that will reduce resistance to pesticides in conjunction with an integrated pest

management plan. 
 

Response 

While EPA realizes that resistance management is a consideration in IPM-like practices, EPA does not believe it is necessary to

have a specific requirement for pest resistance management. Instead, the final permit requires operators to “use only the amount of

pesticide and frequency of pesticide application necessary…”  Furthermore, EPA encourages Operators to consider pest resistance

management in their operations as necessary.

 

Comment ID 453.1.001.017

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

Compliance with the FIFRA Label is Not an Effluent Limitation: The draft fact sheet states clearly and correctly that

"…the FIFRA label and labeling requirements are not effluent limitations."[FN 7] We believe this statement is consistent

with the language of the draft PGP, and support the position that compliance with a product's FIFRA label is an

expectation but not a requirement of the PGP.

 

 

 

[FN 7] Draft FS at 32 
 

Response 

EPA acknowledges the commenter's support of the statement that FIFRA label and labeling requirements are not effluent

limitations.  

 

Comment ID 453.1.001.027

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)
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Basic Technology-Based Effluent Limits - Parts 2.0, 2.1: NAAA supports EPA's determination that numeric technology-

based effluent limitations are not feasible for pesticide NPDES permits.16 We also agree that (a) the permit regulates

pesticide residues-excess pesticide present outside the treatment area or within the treatment area once the pesticide

is no longer serving its intended purpose-so the point in time or precise location in ambient water when a numeric

effluent limitation would apply is unknown; (b) applications of pesticides are highly variable and from many different

locations for which it would be difficult to establish a numeric limitation for each location; and (c) hundreds of active

ingredients and thousands of pesticide products may be covered by this permit. We believe for-hire aerial applicators

should be responsible for meeting basic technology-based effluent limitations of Parts 2.0 and 2.1 in order to qualify for

automatic PGP coverage without submitting an NOI. We are aware that failure to complete these activities may

constitute a violation of the permit.

 

Instead of numeric effluent limitations in the PGP, EPA correctly concludes that the combination of pollution prevention

approaches and structural management practices required by the permit will provide the protections desired by the

Agency. These take the form of control measures- any best management practices (BMPs) or other method that a

prudent operator would implement to meet the effluent limitation. For for-hire aerial applicators, these control measures

are the professional operation of their aircraft and application of pesticides per their contracts and in compliance with

the effluent limit of this NPDES permit. They must:

 

- carefully handle and store pesticide products to avoid leaks and spills;

- promptly deal with spills following manufacturer recommendations;

- comply with the FIFRA labels on products they are hired to apply;

- properly mix and load pesticides into their aircraft;

- properly rinse and recycle/dispose of empty pesticide containers;

- properly clean their spraying system after application;

- preventatively maintain those pesticide-application systems to avoid leaks;

- calibrate their aircraft spraying systems so they apply the proper amount of pesticides;

- properly identify and direct the application to desired boundaries using, when feasible, GPS, automatic flagman

devices, smokers or on-ground flagging;

- properly apply the pesticide products to the appropriate location and at the proper rate;

- keep proper records of all regulated activities and updated PDMP; and

- timely communicate this information to their clients (government agencies or private/corporate organizations) for the

permit compliance needs of those organizations.   

 

[FN 16] Draft FS at 29 
 

Response 

EPA acknowledges the commenter's support of non-numeric technology-based effluent limitations in the PGP.  EPA notes that the

final permit uses the term Pest Management Measures instead of control measures to better describe the range of pollutant reduction

practices that may be employed when applying pesticides. EPA has determined that applicators are no longer required to submit

NOIs for coverage under the PGP. Please refer to PGP Comment Response Structure Essay. Also. please refer to Part 2 of the PGP

for the specific requirements for Applicators.
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Comment ID 456.1.001.019

Author Name: Latham Mark

Organization: Manatee County Mosquito Control District (MCD),  Manatee County, Palmetto,  Florida (FL)

The EPA should not waiver from the proposed usage of TBEL and WQBEL water quality analysis in lieu of ambient

water quality analysis. The use of TBEL and WQBEL is not only scientifically reasonable, but also financially prudent

and an absolute necessity for the vitality of this MCD plus virtually every other MCD in the US. 
 

Response 

EPA acknowledges the commenter's suggestion to use the proposed TBEL and WQBEL.  The final PGP does not require ambient

water quality analysis.

 

Comment ID 458.1.001.004

Author Name: Wood Alan

Organization: American Electric Power (AEP)

Detailed Requirements for New Category for Utility ROWs:

 

AEP encourages EPA to develop category-specific requirements in a manner similar to the four categories in the draft

permit. We caution EPA, however, that utility practices are sufficiently similar and consistent across the industry that a

more tailored set of technology-based effluent limitations under Section 2.0 of the permit should be developed in

consultation with UWAG and electric utilities. 
 

Response 

EPA has considered the information provided by industries and believes the PGP sufficiently addresses utility Rights of Ways under

the weed and algae pest control use pattern.  See responses to Comment ID 458.1.001.006 and 281.1.001.021 for changes in the

final permit to address specific comments on the technology-based effluent limitations.  Also refer to PGP Comment Response

Scope Essay.

 

Comment ID 462.1.001.007

Author Name: Scott David

Organization: Office of the Indiana State Chemist (OISC)
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It is very appropriate for the EPA to recognize that technology-based effluent limitations is the only reasonable

approach to take in minimizing otherwise legal discharges to water. The pesticide application sites, the pest pressures

at those sites, and the sensitivity of the environments are so variable that any other approach would be counter

productive. Because the NPDES permitting process is, in general, such a poor regulatory fit for widely varied and

relatively small scale discharge sites, almost no other approach could be devised. However, OISC still has concerns

about the implementation and enforcement of the BMP and IPM control measures as proposed. It has been our

experience that explaining, interpreting and effectively enforcing pesticide use restrictions, even those restrictions that

are very specific, can be challenging. Because these measures could reasonably vary from site to site, including them

as part of an enforcement standard will be extremely challenging. It would be challenging for a pesticide state lead

agency that is specifically charged with and trained to enforce such requirements. It would seem to be a greater

challenge for a permitting agency with relatively little experience in the enforcement of pesticide labeling and use. 
 

Response 

EPA acknowledges the commenter's support of non-numeric technology-based effluent limitations in the PGP.

 

Comment ID 464.1.001.007

Author Name: Markowski Daniel

Organization: Vector Disease Control,  Inc. (VDCI)

We view incorporating "technologybased effluent limitations" to minimize discharge of pesticides into water into the

PGP as a positive step. 
 

Response 

EPA acknowledges the commenter's support of the technology-based effluent limitations.

 

Comment ID 473.1.001.004

Author Name: Christman James

Organization: Utility Water Act Group (UWAG)

Thus the proposed general permit is a solid and workmanlike effort to manage the permitting of applications of

pesticides and herbicides, now that the court has held that permits are necessary. In particular, EPA's decision to craft

narrative requirements and best management practices rather than numerical standards is entirely appropriate. 
 

Response 
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EPA acknowledges the commenter's support of the technology-based effluent limitations.

 

Comment ID 481.1.001.013

Author Name: Snyder Rodney

Organization: Pesticide Policy Coalition

The PPC agrees that narrative technology-based effluent limitations are the only feasible solution for the PGP. (Fact

Sheet, pp. 29-32) There are many reasons why numeric technology-based effluent limitations are infeasible:

 

(a) The PGP regulates on the basis of pesticide residues ("excess pesticide present outside the treatment area or within

the treatment area once the pesticide is no longer serving its intended purpose"), but the point in time or precise

location in ambient water when a numeric effluent limitation would apply to such residues is unknown. By this definition,

chemical pesticides applied directly to water would not be considered pollutants until some time after actual discharge,

at which point the pesticides will have performed their intended function for pest control, dissipated in the water body,

and broken down into other compounds to some extent. This discharge also will have combined with any other

discharges to that water body (from other point sources, nonpoint source runoff, air deposition, etc.). Given this

situation, it is not feasible to determine what would be measured for a numeric limit, or when.

 

(b) Applications of pesticides are highly variable and from many different locations. It would be difficult to establish a

numeric limitation for each location.

 

(c) Hundreds of active ingredients and thousands of pesticide products may be covered under this PGP. Information

needed to develop numeric effluent limitations is not available.

 

We agree that, instead of numeric effluent limitations, a combination of pollution prevention approaches and the

structural management practices in Parts 2.1 and 2.2 of the PGP will provide the protections desired by EPA. These

requirements take the form of control measures and best management practices (BMPs) or other activities that prudent

operators implement to minimize discharges of pesticides to waters of the U.S. The control measures include the

professional maintenance and operation of equipment and application of pesticides per the FIFRA label, client

contracts, and other BMPs of Part 2.1 of the PGP. For-hire applicators must -

 

(a) handle and store pesticide products carefully to avoid leaks and spills;

(b) deal with spills promptly, following manufacturer recommendations;

(c) comply with the FIFRA label requirements on products they are hired to apply; (d) mix and load pesticides properly

into their application equipment;

(e) rinse and recycle/dispose of empty pesticide containers properly;

(f) clean their spraying system properly after application;

(g) conduct preventative maintenance of those pesticide-application systems to avoid leaks;

(h) calibrate their spraying systems so they apply the appropriate amount of pesticides;

(i) identify and direct the application properly within the desired boundaries of the treatment area;

(j) keep proper records of all regulated activities; and
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(k) communicate this information in a timely manner, as required.

 

We acknowledge that failure to complete these activities may constitute a violation of the PGP. 
 

Response 

Refer to response to Comment ID 453.1.001.027.

 

Comment ID 483.1.001.042

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

EPA has reached a logical and defensible position that numeric technology-based effluent limitations are not feasible

for pesticide NPDES permits[FN 43] because (a) the PGP regulates pesticide residues ("excess pesticide present

outside the treatment area or within the treatment area once the pesticide is no longer serving its intended purpose") so

the point in time or precise location in ambient water when a numeric effluent limitation would apply is unknown; (b)

applications of pesticides are highly variable and occur in many different locations, making it difficult to establish a

numeric limitation for each location; and (c) hundreds of active ingredients and thousands of pesticide products may be

covered by this PGP. Instead of numeric effluent limitations, the draft PGP requires a combination of pollution

prevention approaches, structural management practices, and Integrated Pest Management ("IPM") decisions to

provide the protections desired by the Agency.

 

[FN 43] Fact Sheet at 29

 
 

Response 

Refer to response to Comment ID 453.1.001.027.

 

Comment ID 492.1.001.010

Author Name: Swenson Scott

Organization: Minnesota Association of Wheat Growers (MAWG)

Technology-Based Effluent Limitations. The EPA has reached a logical and defensible position that numeric

technology-based effluent limitations are not feasible for pesticide NPDES permits [FN 11] because (a) the permit

regulates pesticide residues so the point in time or precise location in ambient water when a numeric effluent limitation

would apply is unknown; (b) applications of pesticides are highly variable and from many different locations for which it

would be difficult to establish a numeric limitation for each location; and (c) hundreds of active ingredients and
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thousands of pesticide products may be covered by this permit. Instead of numeric effluent limitations, EPA requires a

combination of pollution prevention approaches and structural management practices in Parts 2.1 and 2.2 to provide the

protections desired by the Agency. 

 

[FN 11] Fact sheet, p.29 
 

Response 

Refer to response to Comment ID 453.1.001.027.

 

Comment ID 494.1.001.023

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

The draft Fact Sheet (p. 32) states clearly and correctly that "…the FIFRA label and labeling requirements are not

effluent limitations." This statement is consistent with the language of the draft PGP. NCFC supports the position that

compliance with a product's FIFRA label is not a requirement of the PGP. 
 

Response 

Refer to response to Comment ID 453.1.001.017.

 

Comment ID 494.1.001.024

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

NCFC agrees that narrative technology-based effluent limitations are the only feasible solution for the PGP (Fact Sheet,

pp. 29-32), and supports the use of a combination of pollution prevention approaches and structural management

practices in Parts 2.1 and 2.2 of the PGP. These requirements take the form of control measures such as the

professional maintenance and operation of equipment and application of pesticides per the FIFRA label, client contracts

and best management practices (BMPs) or other activities that prudent operators implement to minimize discharges of

pesticides to waters of the U.S.

 

For-hire applicators must: (a) carefully handle and store pesticide products to avoid leaks and spills; (b) promptly deal

with spills following manufacturer recommendations; (c) comply with the FIFRA label requirements on products they are

hired to apply; (d) properly mix and load pesticides into their aircraft or equipment; (e) properly rinse and

recycle/dispose of empty pesticide containers; (f) properly clean spraying system after application; (g) preventatively

maintain pesticide-application systems to avoid leaks; (h) calibrate spraying systems so they apply the appropriate
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amount of pesticides; (i) properly identify and direct the application within the desired boundaries of the treatment area;

(j) keep proper records of all regulated activities; and (k) timely communicate this information as required. We

acknowledge that failure to complete these activities may constitute a violation of the permit. 
 

Response 

Refer to response to Comment ID 453.1.001.027.

 

Comment ID 500.1.001.015

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

ARA agrees with EPA that non-numeric technology-based effluent limitations are the only feasible solution for the PGP

[FN 8]. ARA agrees that a combination of pollution prevention approaches and structural management practices in

Parts 2.1 and 2.2 of the PGP will provide the protections desired by EPA. These requirements take the form of control

measures and best management practices (BMPs) or other activities that prudent operators implement to minimize

discharges of pesticides to waters of the US. These control measures include the professional maintenance and

operation of equipment and application of pesticides per the FIFRA label, client contracts, and other BMPs of Part 2.1 of

this permit.

 

For-hire applicators: (a) carefully handle and store pesticide products to avoid leaks and spills; (b) promptly deal with

spills following manufacturer recommendations; (c) comply with the FIFRA label requirements on products they are

hired to apply; (d) properly mix and load pesticides into their aircraft; (e) properly rinse and recycle/dispose of empty

pesticide containers; (f) properly clean their spraying system after application; (g) preventatively maintain those

pesticide-application systems to avoid leaks; (h) calibrate their spraying systems so they apply the appropriate amount

of pesticides; (i) properly identify and direct the application within the desired boundaries of the treatment area; (j) keep

proper records of all regulated activities; and (k) timely communicate this information as required. We acknowledge that

failure to complete these activities may constitute a violation of the permit. 

 

[FN 8] Fact Sheet, pp. 29-32. 
 

Response 

Refer to response to Comment ID 453.1.001.027.

 

Comment ID 503.1.001.004

Author Name: Dulla Chuck

Organization: Vector Borne Disease Prevention,  Marion County (Indianapolis) Health Department (MCHD) Mosquito Control
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5. EPA also requests comments on how the effluent limitations provided in this permit could apply to the additional

activities and whether there are additional or different effluent limitations that might be appropriate for such activities.

 

 -MC feels that the effluent limitations described in this permit adequately minimize pesticide discharges from a

mosquito control program. We cannot, however, comment on these effluent limitations for other industry use patterns

outside our experience. 
 

Response 

EPA appreciates the information provided by the commenter.

 

Comment ID 506.1.001.018

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

-EPA also requests comments on how the effluent limitations provided in this permit could apply to the additional

activities and whether there are additional or different effluent limitations that might he appropriate for such activities? 

 

Similar effluent limitations could apply to additional activities if they are added by the state. 
 

Response 

EPA appreciates the information provided by the commenter.

 

Comment ID 519.1.001.010

Author Name: Herero Maria

Organization: Valent Biosciences Corporation (VBC)

Non-numeric Technology-Based Effluent Limitations

 

We concur with US EPA that there are certain circumstances where numeric effluent limitations are 'infeasible". This

may be especially true of biopesticides that are found naturally occurring in nature. 
 

Response 

EPA acknowledges the commenter's support of non-numeric effluent limitations in the PGP.
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Comment ID 606.1.001.007

Author Name: Frank Bobbie

Organization: Wyoming Association of Conservation Districts (WACD)

Meeting Technology-Based Effluent Limitations: EPA has reached a logical and defensible position that numeric

technology-based effluent limitations are not feasible for pesticide NPDES permits [FN 20] because (a) the permit

regulates pesticide residues ("excess pesticide present outside the treatment area or within the treatment area once the

pesticide is no longer serving its intended purpose") so the point in time or precise location in ambient water when a

numeric effluent limitation would apply is unknown; (b) applications of pesticides are highly variable and from many

different locations for which it would be difficult to establish a numeric limitation for each location; and (c) hundreds of

active ingredients and thousands of pesticide products may be covered by this permit.  a. Control Measures: Instead of

numeric effluent limitations, EPA requires a combination of pollution prevention approaches and structural management

practices in Parts 2.1 and 2.2 to provide the protections desired by the Agency. These requirements take the form of

control measures and best management practices (BMPs) or other activities that prudent operators implement to

minimize discharges of pesticides to waters of the US. These control measures include the professional maintenance

and operation of equipment and application of pesticides per the FIFRA label, their contracts, and in compliance with

the Part 2.1 effluent limit of this permit. They: (a) carefully handle and store pesticide products to avoid leaks and spills;

(b) promptly deal with spills following manufacturer recommendations; (c) comply with the FIFRA label requirements on

products they are hired to apply; (d) properly mix and load pesticides into their aircraft; (e) properly rinse and

recycle/dispose of empty pesticide containers; (f) properly clean their spraying system after application; (g)

preventatively maintain those pesticide-application systems to avoid leaks; (h) calibrate their spraying systems so they

apply the appropriate amount of pesticides; (i) properly identify and direct the application within the desired boundaries

of the treatment area; (j) keep proper records of all regulated activities; and (k) timely communicate this information as

required. Failure to complete these activities may constitute a violation of the permit. 

 

 

[FN 20] PGP Fact sheet, p.29 
 

Response 

Refer to response to Comment ID 453.1.001.027.

 

Comment ID 627.1.001.009

Author Name: Gunnerson Chuck

Organization: Northern Plains Potato Growers Association (NPPGA)

Technology-Based Effluent Limitations. The EPA has reached a logical and defensible position that numeric

technology-based effluent limitations are not feasible for pesticide NPDES permits[FN11] because (a) the permit

regulates pesticide residues so the point in time or precise location in ambient water when a numeric effluent limitation
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would apply is unknown; (b) applications of pesticides are highly variable and from many different locations for which it

would be difficult to establish a numeric limitation for each location; and (c) hundreds of active ingredients and

thousands of pesticide products may be covered by this permit. Instead of numeric effluent limitations, EPA requires a

combination of pollution prevention approaches and structural management practices in Parts 2.1 and 2.2 to provide the

protections desired by the Agency.

 

 

[FN11] Fact sheet, p.29 
 

Response 

Refer to response to Comment ID 453.1.001.027.

 

Comment ID 635.1.001.008

Author Name: Curtis Thomas

Organization: American Water Association, Association of California Water Agencies and Association of Metropolitan Water

Agencies

The three elements of EPA's proposed technology-based effluent limitation for aquatic pesticides - use of lowest

effective amount of pesticide product and optimum frequency, performance of regular maintenance, and maintaining

pesticide application equipment - are sound and can be practically implemented. 
 

Response 

EPA acknowledges the commenter's support of the technology-based effluent limitations in Part 2.1 of the permit.  Refer to

response to Comment ID 281.1.001.014.

 

Comment ID 637.1.001.008

Author Name: Rabe Bonnie

Organization: New Mexico Department of Agriculture (NMDA)

-NMDA supports EPA's intent to allow non-numeric Technology Based Effluents rather than qualitative standards. It is

our contention the label already considers environmental risks of the product and utilizes adequate restrictions and

practices required for the applicator to follow during use. Integrated Pest Management utilization also supports this

view. 
 

Response 
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EPA acknowledges the commenter's support of non-numeric technology-based effluent limitations in the PGP.

 

Comment ID 652.1.001.009

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.

Fourth, the technology based effluent limitations found in sections 2 of the PGP should clearly incorporate existing

FIFRA and pesticide applicator requirements, and the Integrated Pest Management Plan related provisions should be

strengthened. 
 

Response 

EPA disagrees Part 2 of the PGP should incorporate existing FIFRA and pesticide applicator requirements.  See response to

Comment ID 281.1.001.014 for further discussion of Part 2 of the permit and FIFRA.  EPA notes the final PGP does not require

integrated pest management, but requires technology-based effluent limitations which are based on integrated pest management

principles.

 

Comment ID 652.1.001.018

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.

IV. Technology Based Effluent Limitations

 

The PGP purports to establish two types of Technology Based Effluent Limitations ("TBELs"). These are application

specific requirements, PGP § 2.1, and application limiting requirements, PGP § 2.2. The former govern how specific

applications are made, while the latter seeks to establish criteria for determining whether or not to make an application

and/or the scope of the application. These TBELs are only valid as such if they actually limit pesticide discharges

otherwise prohibited by the CWA. As they presently stand, these provisions do not limit pesticide discharges. Section

2.1 is essentially duplicative of existing laws regulating the pesticide industry. Section 2.2 provides only the outline of a

pesticide reduction plan through integrated pest management protocols, the substance of which is improperly severed

from the permit's effluent limitations. 
 

Response 

EPA believes the requirements in the PGP will minimize discharges from application of pesticides.  The Pesticide General Permit

includes technology based and water quality based effluent limitations, pest management measures, monitoring, planning,

corrective action, and recordkeeping and reporting requirements that are designed to provide resource protection consistent with the
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statutory and regulatory provisions of the CWA. As the fact sheet to the permit describes, the requirements in this permit result in

water quality protection beyond what is required under the FIFRA label.  See responses to Comment ID 281.1.001.014, Comment

ID 281.1.001.005, and Comment ID 652.1.001.023.

 

Comment ID 661.1.001.018

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

X. Best Management Practices and Control Measures are the only feasible solution for the Effluent Technology-Based

Limitations in the PGP.

 

ARA agrees with EPA that non-numeric technology-based effluent limitations are the only feasible solution for the

PGP.[FN8] ARA agrees that a combination of pollution prevention approaches and structural management practices in

Parts 2.1 and 2.2 of the PGP will provide the protections desired by EPA. These requirements take the form of control

measures and best management practices (BMPs) or other activities that prudent operators implement to minimize

discharges of pesticides to waters of the US. These control measures include the professional maintenance and

operation of equipment and application of pesticides per the FIFRA label, client contracts, and other BMPs of Part 2.1 of

this permit.

 

For-hire applicators: (a) carefully handle and store pesticide products to avoid leaks and spills; (b) promptly deal with

spills following manufacturer recommendations; (c) comply with the FIFRA label requirements on products they are

hired to apply; (d) properly mix and load pesticides into their aircraft; (e) properly rinse and recycle/dispose of empty

pesticide containers; (f) properly clean their spraying system after application; (g) preventatively maintain those

pesticide-application systems to avoid leaks; (h) calibrate their spraying systems so they apply the appropriate amount

of pesticides; (i) properly identify and direct the application within the desired boundaries of the treatment area; (j) keep

proper records of all regulated activities; and (k) timely communicate this information as required. We acknowledge that

failure to complete these activities may constitute a violation of the permit.

 

[FN8] Fact Sheet, pp. 29-32.  
 

Response 

Refer to response to Comment ID 453.1.001.027.

 

Comment ID 668.1.001.015

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming
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Meeting Technology- Based Effluent Limitations: EPA has reached a logical and defensible position that numeric

technology¬based effluent limitations are not feasible for pesticide NPDES permits [FN 20] because (a) the permit

regulates pesticide residues ("excess pesticide present outside the treatment area or within the treatment area once the

pesticide is no longer serving its intended purpose") so the point in time or precise location in ambient water when a

numeric effluent limitation would apply is unknown; (b) applications of pesticides are highly variable and from many

different locations for which it would be difficult to establish a numeric limitation for each location; and (c) hundreds of

active ingredients and thousands of pesticide products may be covered by this permit.  

 

[FN 20] PGP Fact sheet, p.29  
 

Response 

Refer to response to Comment ID 453.1.001.027.

 

Comment ID 675.1.001.014

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

USEPA has reached a logical and defensible position that numeric technologybased effluent limitations are not feasible

for pesticide NPDES permits [FN 22] because (a) the permit regulates pesticide residues ("excess pesticide present

outside the treatment area or within the treatment area once the pesticide is no longer serving its intended purpose") so

the point in time or precise location in ambient water when a numeric effluent limitation would apply is unknown; (b)

applications of pesticides are highly variable and from many different locations for which it would be difficult to establish

a numeric limitation for each location; and (c) hundreds of active ingredients and thousands of pesticide products may

be covered by this permit.

 

a. Control Measures: Instead of numeric effluent limitations, USEPA requires a combination of pollution prevention

approaches and structural management practices in Parts 2.1 and 2.2 to provide the protections desired by the Agency.

These requirements take the form of control measures and best management practices (BMPs) or other activities that

prudent operators implement to minimize discharges of pesticides to waters of the US. These control measures include

the professional maintenance and operation of equipment and application of pesticides per the FIFRA label, their

contracts, and in compliance with the Part 2.1 effluent limit of this permit. They: (a) carefully handle and store pesticide

products to avoid leaks and spills; (b) promptly deal with spills following manufacturer recommendations; (c) comply

with the FIFRA label requirements on products they are hired to apply; (d) properly mix and load pesticides into their

aircraft; (e) properly rinse and recycle/dispose of empty pesticide containers; (f) properly clean their spraying system

after application; (g) preventatively maintain those pesticideapplication systems to avoid leaks; (h) calibrate their

spraying systems so they apply the appropriate amount of pesticides; (i) properly identify and direct the application

within the desired boundaries of the treatment area; (j) keep proper records of all regulated activities; and (k) timely

communicate this information as required. Failure to complete these activities may constitute a violation of the permit. 

 

[FN 22] PGP Fact sheet, p.29 
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Response 

Refer to response to Comment ID 453.1.001.027.

 

Comment ID 705.1.001.001

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

References to Best Management Practices (BMPs) and Integrated Pest Management (IPM) throughout this document

are mixing guidelines and recommendations with actual permit requirements. Many of those references do not, or will

not, affect water quality as a requirement of the Pesticide General Permit (PGP). Therefore, these references should be

removed as a condition of the permit. 
 

Response 

BMPs and IPM are not conditions of the final permit.  The final Pesticide General Permit includes technology based and water

quality based effluent limitations, pest management measures, monitoring, planning, corrective action, and recordkeeping and

reporting requirements that are designed to provide resource protection consistent with the statutory and regulatory provisions of the

CWA.  The technology-based effluent limitations are specific requirements based on IPM principles.  

 

Comment ID 741.001.003

Author Name: Hunt Paul

Organization: Portland (Maine) Water District

When a drinking water source may be indirectly impacted by pesticide discharges, there should be more stringent

limitations on pesticide use. 
 

Response 

EPA disagrees that more stringent limitations on pesticide use for drinking water sources are needed under the PGP.  The final

Pesticide General Permit includes technology-based and water quality based effluent limitations, pest management measures,

monitoring, planning, corrective action, and recordkeeping and reporting requirements that are designed to provide resource

protection consistent with the statutory and regulatory provisions of the CWA.  Pesticides, as part of the FIFRA registration and re-

registration process, are evaluated for potential effects on drinking water sources and the FIFRA label may contain additional

requirements, as necessary, to protect drinking water sources.  In addition, the permit requires all Operators to meet applicable
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water quality standards, which are developed to protect drinking water sources.

  

 

Comment ID 837.1.001.015

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

The draft PGP proposes unenforceable technology-based effluent limitations (TBEL), because the proposed TBELs are

strictly narrative and have no substance.  EPA's struggle to develop numeric TBEL criteria likely is the result of an

attempt to cover too many variations on the same theme.  In other words, the draft PGP is just too broad to be effective.

 

 

EPA defends the draft PGP narrative TBELs on the basis that EPA exercised its CWA-approved best professional

judgment and because numeric criteria would be infeasible.  Fact Sheet, at 29.  Yet this justification is wanting for two

reasons: (1) EPA failed to consider all factors required for relying on best professional judgment and (2) it's not clear, as

EPA claimed, that establishing numeric TBEL criteria is, in fact, infeasible.     
 

Response 

See response to Comment ID 837.1.001.016.

 

Comment ID 837.1.001.016

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

EPA should write national effluent limitation guidelines; it should not rely on best  professional judgment. 

 

First, EPA may rely on best professional judgment only "[o]n a case-by-case basis . . . to the extent that EPA-

promulgated effluent limitations are inapplicable."  40 C.F.R. § 125.3(c). And EPA must, when using best professional

judgment to establish standards, consider appropriate technology for the class or category of polluter and "[a]ny unique

factors relating to the applicant."  Id. § 125.3(c)(2)(i), (ii). Here, EPA has pointed out that there are no effluent limitation

guidelines for the pesticide industry and has therefore relied on best professional judgment to set TBELs.  Fact Sheet,

at 29. EPA's argument is hopelessly circular-i.e., there are no effluent limitation guidelines simply because EPA has

never regulated pesticides previously.  If EPA relies on best professional judgment, it simply avoids developing actual

guidelines.  EPA should instead take this opportunity to develop effluent limitation guidelines for pesticide applications,

which it could apply in the final PGP.  

 

Additionally, even if best professional judgment were appropriate for some pesticide TBELs, EPA mischaracterized its
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authority to use best professional judgment for a nationwide general permit.  Under its own regulations, EPA may apply

best professional judgment only on a case-by-case basis.  Id. § 125.3(c). But a general permit, by definition, applies on

a broader scale-covering hundreds or thousands of permittees.  Moreover, in setting best professional judgment TBELs,

EPA must consider unique factors relating to an applicant.  Id. § 125.3(c)(2)(ii). Yet EPA justified its use of best

professional judgment, in part, because of the many different discharge scenarios the PGP would cover.  See Fact

Sheet, at 30. Thus, EPA has not considered unique factors relating to each applicant, other than to write the draft PGP

so broad as to cover almost any pesticide discharge. 

 

Accordingly, in this situation, EPA arbitrarily and capriciously relies on best professional judgment. 

 

At least some numeric TBEL criteria are feasible, contrary to EPA's claims. 

 

EPA also maintained that numeric TBELs for pesticide discharge are not feasible.  Id. EPA claimed that it cannot

determine when and where a numeric TBEL would apply.  Id. But in reaching that blanket conclusion, EPA failed to

consider those numeric criteria it could readily apply.

 

For example, in considering when to apply numeric criteria, EPA noted that it would be difficult to quantify discharges of

chemical pesticide pollutants because only the chemical residue associated with that discharge meets the definition of

pollutant; and it is not clear when those chemicals become residue.  Id.  Yet "[i]njecting a temporal requirement to the

‘discharge of a pollutant' is not only unsupported by the [CWA], but it is also contrary to the purpose of the [NPDES]

program, which is ‘to prevent harmful discharges into the Nation's waters.'"  Nat'l Cotton Council, 553 F.3d at 939.

 

EPA further reasoned that the resultant chemical residue is largely immeasurable because it will combine with other

discharges, creating a difficultly for one to trace the original point source. See Fact Sheet, at 30.  To the extent this

rationale comports with Nat'l Cotton Council, it only supports EPA's reliance on narrative criteria for chemical pesticide

application.  It does not support a conclusion that all numeric criteria for pesticides are infeasible.  That is, the draft PGP

would cover discharges of chemical residue and biological pesticides for the designated use patterns-all discharges of

biological pesticide.  2010 Draft PGP, at 1.  Any application of biological pesticides for PGP covered uses corresponds

to a discharge for CWA purposes.  And that discharge is readily quantifiable; it can be measured when the operator

applies it.  Thus, EPA's analysis is arbitrary and capricious as it applies to biological pesticides.   

 

Moreover, the possibility of other pesticides being the source of the residual contamination is unlikely in applications of

aquatic herbicides and forest applications in places like Idaho. If in fact, there is a question about the source of the

pesticide, that only underscores the need to conduct more monitoring, not less, and an examination of cumulative

impacts on beneficial uses.

 

EPA also noted that where to apply numeric criteria would be difficult to determine.  Id. at 30-31. Specifically, EPA

implies that pesticide discharges are not quantifiable, especially compared to wastewater discharges: "[W]astewater

from a particular industrial or commercial facility where the effluent is more predictable and easily identified as an

effluent from a conveyance . . . can be precisely measured for compliance prior to discharge, and can be more

effectively analyzed to develop numeric effluent limitations."  Id. at 31. But EPA did not discuss why pesticide

discharges actually would be different.  Presumably, EPA relied on the rational for chemical residue mentioned above in

the when context; but, this reasoning is equally misplaced in the where context. It seems EPA "ignore[d] the directive

given to it by Congress in the [CWA], which is to protect water quality."  Nat'l Cotton Council, 553 F.3d at 939. The CWA
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intends for EPA to control discharges at their source when possible.  Id. "Here, it is certainly possible for pesticide

residue to be controlled at its source because the discharge of the pesticide introduced such residue into the water."  Id.

 Thus, the Sixth Circuit already answered the question of where to apply numeric criteria: at the source. 

 

And, as discussed above, biological pesticides applied for PGP covered uses are discharges. An operator can quantify

those discharges before he or she applies them; both when and where the operator applies them.  Therefore, the

rationale for EPA's conclusion regarding infeasible numeric criteria runs headlong into the Sixth Circuit's decision in

National Cotton Council, and does not apply to biological pesticides.

 

EPA should mandate, or at least recommend, specific control measures.

 

EPA asserted that the variability in pesticide applications implies that a number of control measures could be employed

to meet the draft PGP narrative TBELs.  Id. at 31. EPA analogized this "nonstandard" to that of pipe discharges or

effluent outfalls, where EPA does not specify what technology should be employed to meet TBELs.  Id. In that context,

however, EPA would specify a numeric standard based on some proven technology, and the polluter would be required

to meet that numeric standard with the technology of his or her own choosing.  But in the draft PGP, EPA has specified

neither the end result nor the means of obtaining that result.  If EPA intends to rely on vague narrative standards, it

should at least give firm direction as to how a polluter is to meet those standards.

  
 

Response 

EPA disagrees with the comment that the Agency arbitrarily and capriciously relies on best professional judgment. Under 40 C.F.R.

§ 125.3(c)(2), EPA and State permitting authorities must establish effluent limitations for NPDES permits on a case-by-case based

on their best professional judgment where existing effluent limitations guidelines (ELGs) are inapplicable. EPA decided not to

establish ELGs for discharges from application of pesticides at this time, instead, EPA decided to develop a general permit using

permit writer best professional judgment as an alternative for Operators to seek NPDES permit coverage for point source discharges

within the use categories in the PGP.  

 

Under 40 CFR 122.28, general permits may be written to cover categories of point sources having common elements, such as

facilities that involve the same or substantially similar types of operations, that discharge the same types of wastes, that require the

same effluent limitations, or that are more appropriately regulated by a general permit.  EPA believes point source discharges from

application of pesticides have common elements and, given the large universe of potential permittees, are more appropriately

regulated by a general permit.

 

When establishing effluent limitations for NPDES permits on a case-by-case based on their best professional judgment, the NPDES

regulations at § 125.3(c)(2) require that EPA and State permitting authorities must consider the appropriate technology for the

category class of point sources of which the applicant is a member, based on all available information; any unique factors relating to

the applicant; and factors outlined in 40 C.F.R. § 125.4(d).  In considering the factors established in § 125.3(d), permitting

authorities must select a model treatment technology and derive effluent limitations on the basis of that treatment technology. For

discharges from application of pesticides, EPA has determined numerical effluent limitations are infeasible for chemical pesticides

and biological pesticides for this final PGP based on available information (the point in time for which a numeric effluent limitation
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would apply is not easily determinable; there are often many short duration, highly variable, pesticide discharges to surface waters

from many different locations for which it would be difficult to establish a numeric limitation at each location; precise location for

which a numeric effluent limitation would apply is not clear; and information needed to develop numeric effluent limitations such

as treatment technology, effectiveness, cost, feasibility, and availability data are not available at this time).

 

EPA disagrees with the comment that discharges from application of biological pesticides are quantifiable and thus the Agency’s

analysis is arbitrary and capricious.  The sale, distribution and use of pesticides is regulated under the Federal Insecticide,

Fungicide, and Rodenticide Act (FIFRA).  In making decisions on whether to register a pesticide, EPA considers the use directions

including application rate on proposed product labeling. It is a violation under FIFRA sec. 12(a)(2)(G) (FIFRA’s “misuse”

provision) to use a registered pesticide inconsistent with its labeling. Though applications of biological pesticides are quantifiable,

EPA does not have the information needed (see above) to develop numeric effluent limitation at this time.

 

EPA disagrees with the comment that a discharge from the application of chemical pesticides is quantifiable because the discharge

is a pollutant.  The Sixth Circuit Court held that the CWA unambiguously includes “chemical pesticides” that leave a residual

within its definition of “pollutant.” However, an application of chemical pesticides that leaves no excess portion is not a discharge

of a pollutant, and the applicator need not obtain an NPDES permit.  In this permit, EPA is assuming that all chemical pesticides

leave a residue and the residuals are pollutants as applied if they are discharged from a point source to waters of the United States.  

 

Under EPA’s regulations, non-numeric effluent limitations are authorized in lieu of numeric limitations, where “[n]umeric effluent

limitations are infeasible.”  40 CFR 122.44(k)(3). Courts have held that the CWA does not require the EPA to set numeric

limitations where such limits are infeasible.  Citizens Coal Council v. United States Environmental Protection Agency, 447 F3d

879, 895-96 (6th Cir. 2006).  The Sixth Circuit cited to Waterkeeper Alliance, Inc. v. EPA, 399 F.3d 486, 502 (2nd Cir. 2005),

stating “site-specific BMPs are effluent limitations under the CWA.” Additionally, the Sixth Circuit cited to Natural Res. Def.

Council, Inc. v. EPA, 673 F.2d 400, 403 (D.C.Cir.1982) noting that “section 502(11) [of the CWA] defines ‘effluent limitation’ as

‘any restriction’ on the amounts of pollutants discharged, not just a numerical restriction.”  EPA believes the non-numerical effluent

limitations in the PGP are enforceable and provides direction for how Operators are to minimize discharges from application of

pesticides. See Parts 2.1 and 2.2 of the final PGP.  See responses to Comment ID 281.1.001.005 and Comment ID 281.1.001.014

for discussion of Pest Management Measures Operators must implement to meet the technology-based effluent limitations.

 

As discussed in the draft PGP fact sheet, in general, EPA expects that compliance with FIFRA and the other conditions in this

permit (e.g., the technology-based limitations, corrective actions, etc.) will result in discharges that are controlled as necessary to

meet applicable water quality standards.  See response to Comment ID 337.1.001.007 for discussion on monitoring.

 

EPA notes that if permit coverage under this general NPDES permit is inappropriate for specific pesticide applications, the

alternative is to obtain coverage under an individual NPDES permit.

 

The existence of this general permit does not alter the requirement that discharges of pesticides to Waters of the United States that

are not covered by this permit be covered by  an individual permit or another general permit.

 

Comment ID 939.001.017
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Author Name: Russell Russell

Organization: Pennsylvania Department of Agriculture

We agree with EPA that it is correct to rely on narrative technology-based limits, and EPA should not include numeric

technology based effluent limitations . 
 

Response 

EPA acknowledges the commenter's support of non-numeric technology-based effluent limitations.

 

2.1 - MINIMIZE PESTICIDE DISCHARGES INTO WATERS OF THE U.S.

Comment ID 209.001.001

Author Name: Potter Reid

Organization: Lakeland Dusters-Aviation, Inc.

We make every effort imaginable to avoid drift and water contamination. Sbme of our drift management techniques .are:

1 . We use the latest nozzle technology giving us the ability to produce minimal fines ( less than 6%). 2. Drift control is

used in all applications further reducing the number of fines. 3 . We manage meteorological conditions, wind,

temperature, and humidity to a fault, with certain applications -taking 10-14 days before we can safely complete them.

There are several factors that play a part in how products can move around after the application. It is impossible for us

to manage runoff, co-distillation and dust particles moved by wind after the application has been made. 
 

Response 

Consistent with the 2006 NPDES Pesticides Rule, this PGP does not cover spray drift resulting from pesticide applications.  Instead,

to address spray drift, EPA established a multi-stakeholder workgroup under the Pesticides Program Dialogue Committee (PPDC),

an advisory committee chartered under the Federal Advisory Committee Act (FACA) to explore policy issues relating to spray drift.

 The goals of the workgroup were to: (1) improve the understanding of the perspectives of all stakeholders regarding pesticide spray

drift; (2) find common ground for further work toward minimizing both the occurrence and potential adverse effects of pesticide

spray drift; (3) develop options for undertaking work where common ground exists; and (4) explore the extent of drift, even with

proper usage, and the range and effectiveness of potential responses to unacceptable levels of off-target drift.  On November 4,

2009, EPA issued a draft Pesticide Registration Notice (PR Notice) for public comment.  The actions detailed in the PR Notice

focus on improving the clarity and consistency of pesticide labels to reduce spray drift and prevent harm to human health and the

environment.  The draft PR Notice and related documents are available in Docket EPA-HQ-OPP-2009-0628 at

www.regulations.gov.  EPA is currently reviewing the public comments received.
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Comment ID 248-cp.001.005

Author Name: Knepper Randall

Organization: Saginaw County Mosquito Abatement Commission

Draft states "Use the lowest effective amount of pesticide product per application." The insecticide label gives specific

directions for dosage rates to use plus health official need to take other things into consideration such as mosquito

populations, health treat, habitat, etc when making decisions on what dosage rate should be used given various

circumstances. Since this issues is clearly described on insecticide label I would suggest that this section be removed. 
 

Response 

See response to Comment ID 281.1.001.014.  EPA notes the technology-based effluent limitations in the PGP provide further

protections beyond compliance with existing FIFRA requirements.

 

 

Comment ID 249.1.001.007

Author Name: Lewis Carol

Organization: Southeast Cass Water Resource District (WRD)

Following pesticide label directions: Some of our herbicides allow us to spray up to or near the water's edge or into a

dry intermediate ditch. If we are following the label directions and a rain event washes residue into water, what are the

ramifications? 
 

Response 

Please refer to the PGP Comment Response Scope Essay and response to Comment ID 222.1.001.008. The PGP does not cover

agricultural stormwater runoff or irrigation return flow because they are exempt under the CWA from needing NPDES permits.

 

 

Comment ID 279.1.001.007

Author Name: Ferenc Susan

Organization: Chemical Producers & Distributors Association

CPDA agrees that narrative (i.e., non-numeric) technology-based effluent limitations are the only feasible approach for

the PGP, and that EPA's rationale for their use is sound and consistent with the Agency's goal of minimizing pesticide

discharges.[FN19] EPA proposes to achieve this minimization by requiring use of "control measures" and "best
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management practices" such as using the lowest effective amount of a pesticide product and performing regular

equipment maintenance. We also agree that the required specific technology-based effluent limitations are as stringent

as necessary to meet federal and state water quality standards,[FN20] and that the following narrative water quality

based effluent limitation set forth in the PGP is appropriate:

 

"Your discharge must be controlled as necessary to meet applicable numeric and narrative state, territory, or tribal

water quality standards.

 

If at any time you become aware, or EPA determines, that your discharge causes or contributes to an excursion of

applicable water quality standards, you must take corrective action as required in Part 6."[FN21]

 

However, as part of the PGP's requirement to minimize pesticide discharges to waters of the U.S., EPA specifies that

pesticide application equipment must be calibrated to "…ensure that the equipment's rate of pesticide application

…deliver[s] the precise quantity of pesticide needed to achieve greatest efficacy against the target pest."[FN22]

(underline emphasis added). This enforceable effluent limitation sets operators up to fail and is contradicted by EPA's

statement in the Fact Sheet that "EPA understands that the appropriate application rates are variable depending on the

conditions, and expects permittees to use their best professional judgment in combination with the label requirements in

determining the appropriate amount of product needed to optimize efficacy of treatment (emphasis added)."[FN23]

CPDA urges EPA to modify part 2.1.3 of the PGP, and related statements where they occur in the PGP and Fact Sheet,

to something more achievable, such as:

 

"You must maintain, calibrate, and operate the pesticide application equipment so that the appropriate quantity of

pesticide is delivered to best control the target pest consistent with the FIFRA label, manufacturers' specifications for

equipment precision, weather conditions on the day of application, and best professional judgment to minimize pesticide

discharges to waters of the US."

 

 

[FN19] Fact Sheet, pp. 29-32. 6

[FN20] 40 C.F.R. §122.44(k)(3).

[FN21] PGP, part 3.0.

[FN22] PGP, part 2.1.3.

[FN23] Fact Sheet, p. 87. 
 

Response 

EPA acknowledges the commenter's support of the non-numeric technology-based effluent limitations and the narrative water

quality based effluent limitations.  For discussion regarding Part 2.1.3 of the permit, see response to Comment ID 281.1.001.014.

 

 

Comment ID 281.1.001.014

Author Name: Adrian Gerald
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Organization: United Phosphorus Inc. (UPI)

There should be no requirement to "minimize" the use of pesticides because, according to the Sixth Circuit's decision in

NCC v. EPA, only the pesticide "residuals" are pollutants.  The only requirement under this section should be to follow

the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) label. It is a violation of FIFRA for any person to use a

pesticide in a manner inconsistent with its EPA-approved labeling.  So, a "for hire" aquatic applicator must have the

proper equipment in good repair to apply a pesticide in compliance with its label. The vague language EPA offers

requiring operators to "minimize the discharge of pollutants" without any tangible guidance from the EPA on the

approach to doing so creates unreasonable, unenforceable conditions for this permit.  It is not a tenable situation for

operators to make "best professional judgments" on minimization that potentially expose them to liability under the

CWA.  Compliance with use rates on product FIFRA labels is sufficient as it appears that FIFRA will continue to be the

only scientifically supported regulatory framework for aquatic pesticide use.  
 

Response 

EPA disagrees with the statement that the only technology-based effluent limitation in Part 2 of the PGP should be to follow the

FIFRA label.  The CWA and FIFRA are different laws with different purposes.  For example, the CWA requires that all point

source discharges meet technology-based and water-quality based effluent limitations which are not required under FIFRA.

Furthermore, compliance with just the FIFRA label is inadequate to meet the statutory requirements of the CWA as demonstrated

by the 6th Circuit Court’s decision to vacate EPA’s 2006 Pesticide Rule, which clarified two specific circumstances in which an

NPDES permit was not required to apply pesticides to water provided that the application is consistent with relevant Federal

Insecticide, Fungicide and Rodenticide Act (FIFRA) requirements.

 

The technology-based effluent limitations set forth in Part 2 require the Operator to minimize the discharge of pesticides to Waters

of the United States from the application of pesticides. Consistent with the control level requirements of the CWA, the term

“minimize” means to reduce and/or eliminate pesticide discharges to Waters of the United States through the use of Pest

Management Measures to the extent technologically available and economically achievable and practicable for the category or class

of point sources covered under this permit taking into account any unique factors relating to the Operators to be covered under the

permit.   EPA does not believe that the technology-based effluent limitations provided in Part 2 contradict or conflict with FIFRA

product labels.  EPA has developed the PGP to implement the CWA in a manner that does not interfere with FIFRA requirements

or implementation.  The technology-based effluent limitations in the PGP provide further protections beyond compliance with

existing FIFRA requirements.   In addition, the PGP will have additional water quality benefits beyond those required under a

FIFRA label.  EPA expects the PGP to minimize discharges of biological pesticides, and chemical pesticides that leave a residue to

Waters of the United States. EPA acknowledges that some of the PGP requirements are currently being performed.  While EPA’s

intent is not to issue duplicative requirements, most Operators are well positioned to comply with the PGP.

 

The technology-based effluent limitations in Part 2 of the PGP are non-numeric; the effluent limitations are requirements Operators

must meet to minimize discharges from application of pesticides.  The effluent limitations in the PGP are expressed as specific

pollution prevention requirements for minimizing the pollutant levels in the discharge.  EPA has determined that the combination of

pollution prevention approaches and structural management practices required by these limits are the most environmentally sound

way to control the discharge of pesticide pollutants to meet the effluent limitations.  EPA notes that this permit uses the term “Pest
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Management Measures.”  Use of the term Pest Management Measures is intended to better describe the range of pollutant reduction

practices that may be employed when applying pesticides, whether they are structural, non-structural or procedural.  Just as there is

variability in the pesticide applications covered under the PGP, there is variability in the Pest Management Measures that can be

used to meet the effluent limitations. Therefore, EPA is not mandating the specific Pest Management Measures Operators must

implement to meet the limitations.   The approach to Pest Management Measures in this permit is consistent with the CWA as well

as its implementing regulations at 40 CFR 122.44(k)(4).  See response to Comment ID 464.1.001.005 for further discussion on pest

management area.

 

Based on comments received and to create more clarity, EPA has separated the requirements in Part 2 of the permit into two parts:

Applicators’ Responsibilities and Decision-makers’ Responsibilities. An Applicator is an entity who performs the application of a

pesticide or who has day-to-day control of the application (i.e., they are authorized to direct workers to carry out those activities)

that results in a discharge to Waters of the United States.  A Decision-maker is an entity with control over the decision to perform

pesticide applications, including the ability to modify those decisions that result in discharges to Waters of the United States.  EPA

has delineated the non-numeric effluent limitations into tasks that EPA expects the Applicator to perform and tasks that EPA

expects the Decision-maker to perform. In doing so, EPA has assigned the Applicator and the Decision-maker different

responsibilities.

 

Under Part 2 of the PGP, Applicators, must the use only the amount of pesticide product and frequency of pesticide application

necessary to control the target pest, perform equipment maintenance and calibration, and assess weather conditions prior to

pesticide application in order to minimize their discharges.  Additionally, The PGP requires all Decision-makers, to the extent

Decision-makers determine the amount of pesticide or frequency of pesticide application, to minimize the discharge of pesticides to

Waters of the United States from the application of pesticides, through the use of Pest Management Measures, as defined in

Appendix A of the permit, by using only the amount of pesticide and frequency of pesticide application necessary to control the

target pest. This is accomplished via the Pest Management Measures provided in Part 2.2.  EPA believes flexibility is needed for

Operators to tailor Pest Management Measures to their situation as well as improve upon them as necessary to meet the technology-

based effluent limitations; with the selection of Pest Management Measures based on available information and best professional

judgment of personnel who are qualified to make pest management decision.  For example, while the pesticide management

measures requiring evaluating other means than pesticide use, it remains the best professional judgment what ultimate pest control

method is employed. Thus, while mechanical pest removal or less toxic chemicals may be possible options, the Operator is in the

best position to know what method is most appropriate and effective against the target pest.  The use of “minimize” provides

adequate clarity while maintaining the flexibility the Operator needs in targeting pests.   

 

In addition, based on comments received, Part 2.1.1 of the PGP no longer includes the requirement to use “the lowest effective

amount of pesticide product per application and optimum frequency of pesticide application necessary to control the target pest,

consistent with reducing the potential for development of pest resistance.”  EPA also removed all references to pest resistance in the

final PGP.  EPA understands that application frequencies and amounts are based on a number of considerations including

minimizing pest resistance. The PGP does not require the Operator to apply at levels that would promote resistance, but rather to

apply the amount and frequency to be most effective against the target pest. The permit language in Part 2.1.1 now reads “use only

the amount of pesticide and frequency of pesticide application necessary to control the target pest, using equipment and application

procedures appropriate for this task”.  EPA understands that the appropriate application rates are variable depending on the

conditions, and expects Operators to use their best professional judgment in combination with the label requirements in determining
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the appropriate amount of product needed.  EPA does not assume that pesticides are applied in violation of application rates

specified in FIFRA labels. Nor does the PGP require application rates to be less than the label rates. EPA understands that in many

instances Operators will need to use the maximum allowable application rates as specified on the label, and the PGP allows that.

However, the PGP does require that Operators consider using less where appropriate.

 

It is not EPA’s intent to require Applicators to conduct independent studies to determine the amount and frequency of application.

In addition to meeting the PGP requirements, operators must comply with all FIFRA requirements.  Part 2.1.2 of the permit has

been modified to require Applicators to “Maintain pesticide application equipment in operating condition, including requirement to

calibrate, clean, and repair such equipment and prevent leaks, spills, or unintended discharges”.  EPA believes this modification

(revising and combining Parts 2.1.2 and 2.1.3 of the proposed PGP) streamlined and clarified the requirement and addressed other

commenter’s concerns that the proposed requirement is unachievable.  See response to Comment ID 281.1.001.005 for discussion

of Part 2.2 of the PGP (limits based on integrated pest management principles).

 

EPA disagrees with the statement that language in Part 2 of the PGP is vague and thus creates unreasonable, unenforceable

conditions; however, the Agency has modified language for the final permit to further clarify permit requirements.   As provided

above, minimize means to reduce and/or eliminate pesticide discharges to waters of the United States through the use of Pest

Management Measures to the extent technologically available and economically practicable and achievable.  Pest Management

Measures can be actions (including processes, procedures, schedules of activities, prohibitions on practices and other management

practices), or structural or installed devices to prevent or reduce water pollution.  In the final permit, "Pest Management Measure" is

defined to be any practice used to meet the effluent limitations that comply with manufacturer specifications, industry standards and

recommended industry practices related to the application of pesticides, relevant legal requirements and other provisions that a

prudent Operator would implement to reduce and/or eliminate pesticide discharges to waters of the United States.  EPA expects that

a “prudent Operator’s” discharge is consistent with manufacturer specifications, industry standards and recommended industry

practices related to the application of pesticides, relevant legal requirements and other provisions. See response to Comment ID

450.1.001.017 for discussion on compliance with FIFRA.  Furthermore, for purposes of compliance/enforcement, distinct from the

technology-based or water quality-based effluent limitation provisions in the permit, Part 5.0 of the permit requires Decision-

makers that must submit an NOI and that are large entities to prepare a Pesticide Discharge Management Plan to document the

implementation of Pest Management Measures being used to comply with the effluent limitations set forth in Parts 2.0 and 3.0. The

PDMP must be kept up-to-date and modified whenever necessary to document any corrective actions as necessary to meet the

effluent limitations in this permit. See response to Comment ID 344.1.001.010.   

 

In regard to the comment that there should be no requirement to “minimize” the use of pesticides because only the pesticide

"residuals" are pollutants, EPA notes that in the Sixth Circuit Court’s decision, the Court held that the CWA unambiguously

includes “biological pesticides” and “chemical pesticides” that leave a residue within its definition of “pollutant.”  Specifically, an

application of chemical pesticides that leaves no excess portion is not a discharge of a pollutant, and the applicator needs not obtain

an NPDES permit. Although the court did not define what a residual is, for purposes of the permit, EPA assumes that most if not all

chemical pesticides will leave a residual once the product has performed its intended purpose, unless the Operator can show

otherwise. Biological pesticides on the other hands are always considered a pollutant under the CWA regardless of whether the

application results in residuals or not and require an NPDES permit for all discharges from a point source.  

 

See response to Comment ID 180-cp.001.001 for discussion of liability under the CWA.
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Comment ID 292.1.001.010

Author Name: Lewis Trent

Organization: PondMedics Incorporated, North Texas Hydrologists, Incorporated

Remove the term "minimize" as it is used in Sec 2.0, 2.1 and 2.1.1 and defined in Appendix A.

 

The use of the word "minimize" is in direct conflict with FIFRA label law that legally allows an operator to use up to a

maximum rate based on label instructions. This also confuses the lines of liability when aquatic herbicide treatments are

brought under scrutiny by the public, enforcement agency or in the courts. The word "minimize" or any similar form

should be removed and better language should replace it as it relates to what is legally allowed under FIFRA. 
 

Response 

EPA disagrees the term "minimize" is in direct conflict with FIFRA requirements and that it should be removed.  As provided in

Part 1.5 of the permit, all “operators must comply with all other applicable federal and state laws and regulations that pertain to the

application of pesticides.  For example, this permit does not negate the requirements under the Federal Insecticide, Fungicide, and

Rodenticide Act (FIFRA) and its implementing regulations to use registered pesticides consistent with the product’s labeling.”

Additionally, EPA does not believe that the use of minimize confuses liability under the CWA.  As stated in the permit,

“applications in violation of certain FIFRA requirements could also be a violation of the permit and therefore a violation of the

CWA (e.g. exceeding label application rates).”   See response to Comment ID 281.1.001.014 for discussion of changes to Part 2.1

of the permit.

 

 

 

Comment ID 296.1.001.010

Author Name: Delaney Tom

Organization: Professional Landcare Network (PLANET)

There should be no requirement to "minimize" the use of pesticides. The only requirement under this section should be

to follow the FIFRA label as it is a violation of FIFRA for any person to use a pesticide in a manner inconsistent with its

EPA-approved labeling. 
 

Response 

See response to Comment ID 281.1.001.014.
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Comment ID 311.1.001.003

Author Name: Van Wychen Lee

Organization: Weed Science Society of America (WSSA)

FIFRA Label Not An Effluent Limitation:  The Draft Fact Sheet (p. 32) states clearly and correctly that "…the FIFRA

label and labeling requirements are not effluent limitations." It is our understanding that this statement is consistent with

the language of the draft NPDES general permit. WSSA and our affiliated Societies support the position that

compliance with a product's FIFRA label is not a requirement of the permit.   
 

Response 

See response to Comment ID 453.1.001.017.

 

 

 

 

Comment ID 311.1.001.014

Author Name: Van Wychen Lee

Organization: Weed Science Society of America (WSSA)

Part 2.1 requirements take the form of control measures and best management practices (BMPs) or other activities that

prudent operators implement to minimize discharges of pesticides to waters of the US.  WSSA and affiliated Societies

believe these control measures include the professional maintenance and operation of equipment and application of

pesticides that professional applicators routinely use in applying pesticides. They: (a) carefully handle and store

pesticide products to avoid leaks and spills; (b) promptly deal with spills following manufacturer recommendations; (c)

comply with the FIFRA label requirements on products they are hired to apply; (d) properly mix and load pesticides into

their aircraft; (e) properly rinse and recycle/dispose of empty pesticide containers; (f) properly clean their spraying

system after application; (g) preventatively maintain those pesticide-application systems to avoid leaks; (h) calibrate

their spraying systems so they apply the appropriate amount of pesticides; (i) properly identify and direct the application

within the desired boundaries of the treatment area; (j) keep proper records of all regulated activities; and (k) timely

communicate this information as required. Failure to complete these activities may constitute a violation of the permit.   
 

Response 

The practices listed are desirable management practices but are not all express conditions of the PGP. See Section 2 of the PGP for

the technology-based effluent limitations in the permit. EPA agrees that in certain situations the failure to complete some or all of

the activities listed could contribute to a violation of the conditions of the PGP. See response to Comment ID 281.1.001.014 for

discussion of changes to Part 2.1 of the draft permit. Pesticide use remains subject to FIFRA (see response to Comment ID
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450.1.001.017).

 

 

 

Comment ID 330.1.001.017

Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)

The permit should not include any requirement to minimize the use of pesticides. The only requirement under this

section should be to abide by the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) label. Any individual that

uses a pesticide inconsistent with its EPA approved labeling is already in violation of FIFRA. In addition, applicators are

required by FIFRA to have the proper equipment in good condition to make an application in accordance with its

labeling. 
 

Response 

See response to Comment ID 281.1.001.014.

 

 

 

Comment ID 364.1.001.010

Author Name: Schmidt J.

Organization:  

2.0 Technology-Based Effluent Limitations - Compliance with use rates on product FIFRA labels is sufficient to ensure

pesticide products are used judiciously and reasonably in accordance with achieving aquatic pest control objectives.

Additional layers of vague equipment and operational maintenance requirements relating to "minimizing" pesticide use

for the intended, albeit unclear, purposes of CWA compliance will only serve to confuse operators and possibly

compromise control effectiveness. This requirement should be deleted 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 365.1.001.016

Author Name: De Yong Ron
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Organization: Montana Department of Agriculture

The inclusion of the term 'within the labeled rate', or some similar reference to application rates within the rate on the

product label would help reduce confusion regarding this requirement. 
 

Response 

 See response to Comment ID 281.1.001.014.

 

Comment ID 383.1.001.003

Author Name: Minton Linda

Organization: Florida Agricultural Aviation Association (FAAA)

Florida, a peninsula, is surrounded on three sides by water. Florida has a vast network of rivers, springs, lakes and

tributaries. Typically, Florida receives an average of 48 to 52 inches of rain annually. At times during the year, the

impact of this amount of rain changes the boundaries of the waterways. Aerial applicators know they must be mindful

when treating areas in the vicinity of any body of water, and they are ever vigilant in their applications to be sure FIFRA

guidelines already set as law on the labels of the materials we use for treatments are met.

 

Each operator and pilot strives to maintain a level of professionalism required of few other agricultural businesses.

Global Positioning Systems (GPS) units, electrostatic spray systems, high efficiency nozzles and boom lowering

systems that allow nozzles to spray close to a crop canopy are just a few of the innovations currently being used by

aerial applicators. In Florida our pilots are licensed by the FAA and the Florida Department of Agriculture and Consumer

Services and must comply with the requirements established by each to maintain their license. Operators and pilots

who fly mosquito control treatments are required to have a Public Health Pest Control license in addition to their aerial

application license. Operators and pilots must comply with the requirements of FIFRA. Our FAAA members annually

participate in the EPA endorsed PAASS program provided by the National Agricultural Aviation Association. They also

attend Operation S.A.F.E. spray clinics used for equipment calibration that assists in target applications and avoiding

drift at the treatment site. Up-dating technologies and stewardship methods that insure applications are made to the

target area and at the rate required is an ongoing effort.

 

As successful aerial applicator operations, FAAA members are already doing their part to minimize pesticide discharges

to waters in the state of Florida. 
 

Response 

EPA acknowledges the comment and appreciates the information provided by the commenter. See response to Comment ID

281.1.001.014 for discussion of “minimize” under the PGP.
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Comment ID 424.1.001.018

Author Name: Hensley Steven

Organization: USA Rice Federation

Under the CWA, EPA may not establish technology based effluent limitations that are not achievable by dischargers,

but here EPA is proposing requirements without providing a means to demonstrate compliance. 

 

In general, the Draft Permit requires an entity to "minimize discharges of pesticides." The term "minimize" is defined as

taking "control measures" (defined as whatever actions a prudent operator would take) "to the extent technologically

available and economically practicable and achievable." These terms are completely open-ended leaving farmers with

no certainty regarding the standards they are being held to achieve. USA Rice believes that EPA should tailor its permit

conditions to match the requirements of FIFRA, which the regulated community knows and understands. 

 

Farmers and commercial pesticide applicators can and do comply with the requirements of FIFRA when applying

pesticides. However, in the Draft Permit, EPA is proposing to go far beyond FIFRA requirements by imposing a degree

of precision on pesticide application that will be very difficult to demonstrate, exposing farmers to potential citizen suits.

For example, in section 2.0 of the draft permit, an entity must use the "lowest effective amount" based on an "optimum

frequency" that will "deliver the precise quantity of pesticide needed to achieve the greatest efficacy against the target

pest." EPA provides no information or guidance regarding how farmers can show that they have met these

requirements. Again, USA Rice believes that EPA should establish effluent limitations based on FIFRA requirements. 

 

EPA also proposes to allow pesticide applications only when "pesticide conditions can no longer be tolerated."

Notwithstanding language in the Draft Fact Sheet that notes that preventative applications "may be preferable" (Draft

Fact Sheet, at 37), this definition of "Action Threshold" in the Draft Permit itself appears to preclude preventative

applications and invites parties to second-guess the degree of tolerance a farmer should have for the possibility that a

drainage ditch will be rendered unusable by nuisance weeds. 

 

USA Rice recommends that the final pesticide general permit expressly allow preventative applications of pesticides.

We also recommend that EPA simplify the permit, eliminate prescriptive permit terms that may not be possible to meet,

and avoid permit requirements that require a subjective interpretation. EPA can achieve this by relying on the applicable

requirements under FIFRA, which EPA acknowledges "mitigate unreasonable ecological risks and protect water

quality." Draft Fact Sheet at 79. 
 

Response 

The CWA and FIFRA are different laws with different purposes.  Compliance with just the FIFRA label is inadequate to meet the

statutory requirements of the CWA as demonstrated by the 6th Circuit Court’s decision to vacate EPA’s 2006 Pesticide Rule, which

clarified two specific circumstances in which an NPDES permit was not required to apply pesticides to water provided that the

application is consistent with relevant Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) requirements.
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EPA believes the technology-based effluent limitations are achievable and in most cases are already being employed.  In the final

permit, EPA has clarified that the requirements listed under Part 2.1 and Part 2.2 of the PGP are the effluent limitations Operators

must meet to minimize discharges of pesticides. To meet the effluent limitations, Operators must implement Pest Management

Measures.  See response to Comment ID 281.1.001.014 for discussion of pest management measures and requirements in Part 2.1

of the permit (lowest effective amount), the changes in the final permit with respect to "minimize" and why FIFRA labels are not

sufficient. In addition, the PGP allows preventative applications of pesticides and the Agency does not agree that it is necessary to

expressly include it in the permit.

 

See responses to Comment IDs 281.1.001.021 and 420.1.001.005 for discussion of action thresholds and preventative applications.

 

 

 

 

Comment ID 424.1.001.023

Author Name: Hensley Steven

Organization: USA Rice Federation

To the extent that rice farmers become subject to the Draft Permit - resulting from either unusual circumstances or

should EPA assert any authority over their farm-related activities - EPA must modify the Draft Permit to: 

 

-Tailor its permit conditions to allow reliance on FIFRA compliance, thereby avoiding prescriptive permit terms and

subjective requirements. 
 

Response 

See response to Comment ID 281.1.001.014.  Please refer to PGP Comment Response Scope Essay.

 

 

 

 

Comment ID 429.1.001.005

Author Name: Tunnell Tom

Organization: Kansas Agribusiness Retailers Association (KARA)

KARA is concerned that the current language that requires applicators to "minimize the discharge of pollutants resulting

from the application of pesticides" is in direct conflict with the FIFRA approved label rates. Applicators have always

been able to apply chemicals in a manner that is effective and reasonable as long as they did not violate or exceed the
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rate of application stated on the label. Now EPA is creating another standard of what is the appropriate rate of ap-

plication by stating that an applicator must minimize the amount of pesticides applied. When an ap-plicator applies at or

below the label rate, he/she could still be determined to have violated the PGP and this seems illogical and

unreasonable. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 432.1.001.009

Author Name: Trowbridge Todd

Organization: Clarke

Further, Clarke strongly recommends that both the description of "Minimize Discharge" under § 2.0 and the definition of

"Minimize" in Appendix A include the following language:

 

"The use of Integrated Pest Management Practices, as required in this PGP, fulfills the requirement to "minimize

discharge". "Minimize discharge" does not mean that in all cases a minimum application rate will be the appropriate

application rate. Considerations including frequency of application, resistance buildup, and local habitat variation require

the Operator to choose an application rate that in many cases is above the minimum labeled rate." 
 

Response 

See response to Comment ID 281.1.001.014 for discussion on using the maximum rate specified on the label and still meet the

technology-based effluent limitations.

 

 

 

Comment ID 439.1.001.003

Author Name: Ferguson Joseph

Organization: DeAngelo Brothers, Inc.

The proposed NPDES PGP seems to ignore these scientific findings by requiring "property owners and applicators" to

"minimize" the use of pesticides and to use the "lowest effective amount" of pesticides. See, Permit at Sections 2.0 and

2.1.1. Instead of these requirements, DBI believes that the only requirement which is necessary or appropriate with

respect to the amount of pesticide to be used should be a requirement that applicators follow the mandates of the

FIFRA label. After all, FIFRA is, at this time, the only scientifically supported regulatory framework for the application of

pesticides. 
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DBI believes that there is a real danger that the requirements in the proposed NPDES PGP concerning the "minimizing"

of pesticide use will lead to under application of pesticides. Such under-application is dangerous since it can actually

promote resistance by noxious weeds and algae thereby creating, rather than eliminating, risks to the health and safety

of the public.   
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 445.001.006

Author Name: Unknown Unknown

Organization: Pennsylvania Department of Environmental Protection (DEP)

All references to "lowest effective rates" should be replaced with "effective rates". It's up to the applicator to determine

the effective rate of chemical usage, based on a variety of circumstances. It's better IPM strategy to use "effective rates"

than be experimenting to find the "lowest effective rates" 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 450.1.001.017

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

The draft fact sheet states clearly and correctly that "…the FIFRA label and labeling requirements are not effluent

limitations."[FN7] We believe this statement is consistent with the language of the draft PGP, and support the position

that compliance with a product's FIFRA label is an expectation but not a requirement of the PGP.  

 

[FN7] Draft FS at 32 
 

Response 

EPA acknowledges the comment.

 

Operators must comply with all applicable statutes, regulations and other requirements including, but not limited to requirements
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contained in the labeling of pesticide products approved under FIFRA (“FIFRA labeling”).  Although the FIFRA label and labeling

requirements are not effluent limitations, it is illegal to use a registered pesticide inconsistent with its labeling.  If Operators are

found to have applied a pesticide in a manner inconsistent with any relevant water-quality related FIFRA labeling requirements,

EPA will presume that the effluent limitation to minimize pesticides entering the Waters of the United States has been violated

under the NPDES permit.  EPA considers many provisions of FIFRA labeling -- such as those relating to application sites, rates,

frequency, and methods, as well as provisions concerning proper storage and disposal of pesticide wastes and containers -- to be

requirements that affect water quality.   For example, an Operator, who is a pesticide Applicator, decides to use a mosquito

adulticide pesticide product with a FIFRA label that contains the following language, "Apply this product at a rate not to exceed one

pound per acre."  The Applicator applies this product at higher than the allowable rate, which results in excess product being

discharged into Waters of the United States.  EPA would find that this application was a misuse of the pesticide under the FIFRA

label and because of the misuse; the Agency might also determine that the effluent limitation that requires the Operator to minimize

discharges of pesticide products to Waters of the United States was also violated, depending on the specific facts and circumstances.

 Therefore, pesticide use inconsistent with certain FIFRA labeling requirements could result in the Operator being held liable for a

CWA violation as well as a FIFRA violation.

 

 

 

Comment ID 450.1.001.025

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

NAAA supports EPA's determination that numeric technology-based effluent limitations are not feasible for pesticide

NPDES permits.[FN16] We also agree that (a) the permit regulates pesticide residues-excess pesticide present outside

the treatment area or within the treatment area once the pesticide is no longer serving its intended purpose-so the point

in time or precise location in ambient water when a numeric effluent limitation would apply is unknown; (b) applications

of pesticides are highly variable and from many different locations for which it would be difficult to establish a numeric

limitation for each location; and (c) hundreds of active ingredients and thousands of pesticide products may be covered

by this permit. We believe for-hire aerial applicators should be responsible for meeting basic technology-based effluent

limitations of Parts 2.0 and 2.1 in order to qualify for automatic PGP coverage without submitting an NOI. We are aware

that failure to complete these activities may constitute a violation of the permit.

 

Instead of numeric effluent limitations in the PGP, EPA correctly concludes that the combination of pollution prevention

approaches and structural management practices required by the permit will provide the protections desired by the

Agency. These take the form of control measures- any best management practices (BMPs) or other method that a

prudent operator would implement to meet the effluent limitation. For for-hire aerial applicators, these control measures

are the professional operation of their aircraft and application of pesticides per their contracts and in compliance with

the effluent limit of this NPDES permit.

 

They must:

- carefully handle and store pesticide products to avoid leaks and spills;

- promptly deal with spills following manufacturer recommendations;
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- comply with the FIFRA labels on products they are hired to apply;

- properly mix and load pesticides into their aircraft;

- properly rinse and recycle/dispose of empty pesticide containers;

- properly clean their spraying system after application;

- preventatively maintain those pesticide-application systems to avoid leaks;

- calibrate their aircraft spraying systems so they apply the proper amount of pesticides;

- properly identify and direct the application to desired boundaries using, when feasible, GPS, automatic flagman

devices, smokers or on-ground flagging;

- properly apply the pesticide products to the appropriate location and at the proper rate;

- keep proper records of all regulated activities and updated PDMP; and

- timely communicate this information to their clients (government agencies or

private/corporate organizations) for the permit compliance needs of those organizations.  

 

[FN16] Draft FS at 29 
 

Response 

See response to Comment ID 453.1.001.027.

 

Comment ID 450.1.001.029

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

The draft PGP states in Part 2.1 that "[a]ll operators, regardless of whether you are required to submit an NOI, must

minimize the discharge of pollutants resulting from the application of pesticides."[FN17] This language makes use of the

Draft PGP's definition of minimize "…to reduce and/or eliminate pesticide discharges to waters of the U.S. through the

use of ‘control measures' to the extent technologically available and economically practicable and achievable."[FN18]

Part 2.1.1, which the Draft PGP presents in terms that make clear that it states requirements separate from and in

addition to those established in Part 2.1, requires operators to "[u]se the lowest amount of pesticide product per

application and optimum frequency of pesticide applications necessary to control the target pest, consistent with

reducing the potential for development of pest resistance". [FN19] While Part 2.1 addresses the minimization of

discharge of "pollutants" (all biological pesticides or chemical pesticide residues and degradates remaining after the

beneficial use ends), Part 2.1.1 addresses the amount of pesticide originally applied. We believe the content of these

two sections is inconsistent and should be clarified.

 

A more substantive issue is the basis by which an operator is expected to make such a use-rate decision. A substantial

amount of research is conducted by the pesticide industry and third-party researchers to establish efficacious rates for

pesticide products prior to EPA registration and establishment of the allowable legal range of produce use rates on

FIFRA labels. EPA's "minimization" objectives can best be met by directing operators to follow the FIFRA label, rather

than expecting them to adopt unscientific use conditions on their own. We request that EPA clarify that, as it may affect

decisions about the amount of pesticide to apply.  
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[FN17] Draft Permit at Section 2.1 (emphasis added)

[FN18] Draft Permit at 34 (emphasis added)

[FN19] Draft Permit at 2.1.1 (emphasis added) 
 

Response 

In the final permit, EPA has clarified that the requirements listed under Part 2 of the PGP are the effluent limitations Operators must

meet to minimize discharges of pesticides. To meet the effluent limitations, Operators must implement Pest Management Measures.

 See response to Comment ID 281.1.001.014 for discussion of "minimize" and of pest management measures and application rate

and other changes made to Part 2.1.1 of the draft PGP.

 

 

Comment ID 453.1.001.030

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

Education and safety initiatives are another critical component of on target application. NAAA has appreciated its

relationship with the EPA on a number of key educational efforts to strengthen applicator professionalism. For example,

EPA has provided funds to NAAREF's Professional Aerial Applicators' Support System (PAASS) stewardship program.

The goals of PAASS are to reduce the number of aviation accidents and drift incidents associated with the aerial

application of crop protection products. These goals are best achieved by providing advanced educational opportunities

for all pilots and pilot-operators active in the industry. The PAASS program provides new curricula to agricultural pilots

each year on methods to follow to mitigate pesticide drift and is presented to approximately 1,800 aerial applicators

each year nationwide. The PAASS program's success in the area of drift reduction is reflected in data collected through

surveys conducted by the Association of American Pesticide Control Officials (AAPCO). AAPCO conducted a pesticide

drift survey in 1999, which covered the years 1996- 1998, and another survey in 2005, which covered the years 2002-

2004. The first survey showed that the confirmed aerial drift complaints for the years 1996, 1997 and 1998 were 342,

280 and 378, respectively. This yields an annual average of 333 complaints for the period covered by the survey. The

second survey indicated that the years 2002, 2003 and 2004 resulted in 244, 237 and 260 complaints, respectively. The

annual average for these years is 247. A comparison of these surveys indicates a reduction in the three-year average of

confirmed aerial drift complaints from 333 in the 1999 survey to 247 in the 2005 survey-a decrease of 26 percent. The

PAASS program began after the 1998 aerial application season, and the corresponding decrease in confirmed drift

incidents indicates a definite improvement in terms of mitigating drift within the industry through the use of education

and technology.

 

NAAA also works to promote safety and responsibility in the aerial application industry through initiatives like Operation

S.A.F.E. Operation S.A.F.E.-which stands for Self-Regulating Application & Flight Efficiency-is a program that provides

professional analysis of aerial applications. At the backbone of Operation S.A.F.E. are the Professional Application

Analysis Clinics-or Operation S.A.F.E. Fly-Ins. Fly-ins are the key part of Operation S.A.F.E.; participation includes an

analysis of an aircraft's swath and a thorough examination of the equipment making that swath-from the nozzles to the
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boom system and its width. The Fly-Ins are run under the direction of an authorized analyst which qualify the aircraft for

Operation S.A.F.E. certification if its equipment have been properly tested and calibrated to make both efficacious and

precisely targeted applications. 
 

Response 

EPA acknowledges the comment and appreciates the information provided by the commenter.

 

 

 

Comment ID 453.1.001.031

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

Minimize Discharge of Pollutants: The draft PGP states in Part 2.1 that "[a]ll operators, regardless of whether you are

required to submit an NOI, must minimize the discharge of pollutants resulting from the application of pesticides."[FN

17] This language makes use of the Draft PGP's definition of minimize "…to reduce and/or eliminate pesticide

discharges to waters of the U.S. through the use of ‘control measures' to the extent technologically available and

economically practicable and achievable."[FN 18] Part 2.1.1, which the Draft PGP presents in terms that make clear

that it states requirements separate from and in addition to those established in Part 2.1, requires operators to "[u]se the

lowest amount of pesticide product per application and optimum frequency of pesticide applications necessary to

control the target pest, consistent with reducing the potential for development of pest resistance". [FN 19] While Part 2.1

addresses the minimization of discharge of "pollutants" (all biological pesticides or chemical pesticide residues and

degradates remaining after the beneficial use ends), Part 2.1.1 addresses the amount of pesticide originally applied. We

believe the content of these two sections is inconsistent and should be clarified. A more substantive issue is the basis

by which an operator is expected to make such a use-rate decision. A substantial amount of research is conducted by

the pesticide industry and third-party researchers to establish efficacious rates for pesticide products prior to EPA

registration and establishment of the allowable legal range of produce use rates on FIFRA labels. EPA's "minimization"

objectives can best be met by directing operators to follow the FIFRA label, rather than expecting them to adopt

unscientific use conditions on their own. We request that EPA clarify that, as it may affect decisions about the amount of

pesticide to apply.  

 

 

[FN 17] Draft Permit at Section 2.1 (emphasis added)

[FN 18] Draft Permit at 34 (emphasis added)

[FN 19] Draft Permit at 2.1.1 (emphasis added)  
 

Response 

In the final permit, EPA has clarified that the requirements listed under Part 2 of the PGP are the effluent limitations Operators must
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meet to minimize discharges of pesticides. To meet the effluent limitations, Operators must implement Pest Management Measures.

 See response to Comment ID 281.1.001.014 for discussion of "minimize" and of pest management measures and application rate

and other changes made to Part 2.1.1 of the draft PGP.

 

 

 

Comment ID 455.1.001.010

Author Name: Howell Bradford

Organization: Applied Biochemists

2.0 Technology-Based Effluent Limitations - Compliance with use rates on product FIFRA labels is sufficient to ensure

pesticide products are used judiciously and reasonably in accordance with achieving aquatic pest control objectives.

Additional layers of vague equipment and operational maintenance requirements relating to "minimizing" pesticide use

for the intended, albeit unclear, purposes of CWA compliance will only serve to confuse operators and possibly

compromise control effectiveness. This requirement should be deleted  
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 464.1.001.009

Author Name: Markowski Daniel

Organization: Vector Disease Control,  Inc. (VDCI)

As stated in Section 1.5, operators under the PGP "must comply with all other applicable federal and state laws and

regulations that pertain to your application of pesticides." We feel this would include all EPAapproved pesticide label

language related to proper application rates.

 

Hence, we suggest alternative language to include "Pesticide applications should follow all EPAapproved label

guidelines for applications to control the target pest, consistent with reducing the potential for development of pest

resistance;" 
 

Response 

See response to Comment ID 281.1.001.014.
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Comment ID 481.1.001.012

Author Name: Snyder Rodney

Organization: Pesticide Policy Coalition

The Draft Fact Sheet (p. 32) states clearly and correctly that "…the FIFRA label and labeling requirements are not

effluent limitations." The PPC supports EPA's determination that compliance with a product's FIFRA label is not a

requirement of the PGP, and asks the Agency to include in the final Fact Sheet a statement confirming that the PGP

does not impose FIFRA label terms and labeling requirements as any "effluent limitation" "permit condition or limitation,"

or "effluent standards or limitations," as those terms are used in the CWA. 
 

Response 

The final Fact Sheet states that, "Although the FIFRA label and labeling requirements are not effluent limitations, it is illegal to use

a registered pesticide inconsistent with its labeling." See response to Comment ID 450.1.001.017.

 

 

Comment ID 483.1.001.014

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

9	EPA has reached a logical and defensible position that numeric technology-based effluent limitations are not feasible

for pesticide NPDES permits. CLA supports EPA's crafting of PGP Parts 2.1 and 2.2 requirements, which take the form

of control measures and best management practices ("BMPs") or other activities that operators must implement to

minimize discharges of pesticides to waters of the U.S.;  
 

Response 

EPA acknowledges the commenter’s comment and support for narrative technology-based effluent limitations.

 

 

 

Comment ID 483.1.001.019

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

14     CLA supports EPA's determination that compliance with a product's FIFRA label is not a requirement of the PGP,
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and asks the Agency to include in the final Fact Sheet a statement confirming that the PGP does not impose FIFRA

label terms and labeling requirements as any "effluent limitation" "permit condition or limitation," or "effluent standards

or limitations," as those terms are used in the CWA;

 

15     CLA believes that EPA's pesticide discharge "minimization" objectives are consonant with those already

embodied by FIFRA labels. It is important, however, that the PGP not substitute its judgment for the labels' on this

issue. In order to avoid unintended inconsistencies and confusion, therefore, CLA requests (1) that EPA clarify that, as

it may affect decisions about the amount of pesticide to apply, Part 2.1 incorporates consideration of the factors of

efficacy and pest resistance that are expressly stated in Part 2.1.1 and (2) that the final PGP make clear that the use

rates authorized by Sections 2.1 and 2.1.1 are consistent with those authorized by product labels;

 
 

Response 

The final Fact Sheet states that, "Although the FIFRA label and labeling requirements are not effluent limitations, it is illegal to use

a registered pesticide inconsistent with its labeling." See response to Comment ID 450.1.001.017.

 

In the final permit, EPA has clarified that the requirements listed under Part 2 are the effluent limitations Operators must meet to

minimize discharges of pesticides. To meet the effluent limitations, Operators must implement Pest Management Measures.  See

response to Comment ID 281.1.001.014 for discussion of pest management measures.

 

 

Comment ID 483.1.001.043

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

Control Measures: CLA supports EPA's crafting of Parts 2.1 and 2.2 requirements, which take the form of control

measures and best management practices ("BMPs") or other activities that operators must implement to minimize

discharges of pesticides to waters of the U.S. These include the maintenance, operation and surveillance of equipment

and application of pesticides per the FIFRA label, their contracts, and in compliance with the Part 2.1 effluent limit of

this PGP. CLA believes the practices set forth represent the prudent activities of professional applicators to: (a) carefully

handle and store pesticide products to avoid leaks and spills; (b) promptly deal with spills following manufacturer

recommendations; (c) comply with the FIFRA label requirements on products they are hired to apply; (d) properly mix

and load pesticides into their aircraft; (e) properly rinse and recycle/dispose of empty pesticide containers; (f) properly

clean their spraying system after application; (g) preventatively maintain those pesticide-application systems to avoid

leaks; (h) calibrate their spraying systems so they apply the appropriate amount of pesticides; (i) properly identify and

direct the application within the desired boundaries of the treatment area; (j) keep proper records of all regulated

activities; and (k) timely communicate this information as required. These activities can only be performed by the

specific applicators tasked with making the pesticide application.
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Response 

EPA acknowledges the comment. The final PGP includes a definition of “Operator” in Appendix A that is intended to clarify that

Operator control exists both at the “Decision-maker” level (about how to control pests, including financial considerations), as well

as at the pesticide “Applicator” level (such as calibration of pesticide application equipment).  In these instances, both Operators,

i.e., the Decision-Maker and the Applicator, are required to obtain NPDES permit coverage; however, the permit strives to

minimize any potential duplication of effort by identifying which Operator is responsible for certain permit conditions.  The final

permit clarifies these responsibilities by identifying whether EPA expects these activities to be performed by all Operators, or just

the Decision-maker or the Applicator.  Part 2.1 includes the Applicator’s responsibilities and Part 2.2 includes the Decision-makers

responsibilities for purposes of complying with the technology-based effluent limitations. See response to Comment ID

311.1.001.014.  See response to Comment ID 281.1.001.014 for discussion of changes made to Part 2.1.1 of the draft PGP.

 

 

 

Comment ID 483.1.001.050

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

FIFRA Label Not an Effluent Limitation: The Draft Fact Sheet states clearly and correctly that "…the FIFRA label and

labeling requirements are not effluent limitations." [FN 60] This statement is consistent with the language of the Draft

PGP. CLA supports EPA's determination that compliance with a product's FIFRA label is not a requirement of the PGP.

In order to make this statement perfectly clear, CLA requests that the final Fact Sheet state that the PGP does not

impose FIFRA label terms and labeling requirements as an "effluent limitation," "permit condition or limitation," or

"effluent standards or limitations," as those terms are used in the CWA

 

Minimization of Discharges: The Draft PGP states in Part 2.1 that "[a]ll operators, regardless of whether you are

required to submit an NOI, must minimize the discharge of pollutants resulting from the application of pesticides." [FN

61] The Draft PGP's includes the following definition of minimize "…to reduce and/or eliminate pesticide discharges to

waters of the U.S. through the use of ‘control measures' to the extent technologically available and economically

practicable and achievable." [FN 62] Part 2.1.1, which the Draft PGP presents in terms that make clear that it states

requirements separate from and in addition to those established in Part 2.1, requires operators to "[u]se the lowest

amount of pesticide product per application and optimum frequency of pesticide applications necessary to control the

target pest, consistent with reducing the potential for development of pest resistance". [FN 63] Whereas Part 2.1

addresses the minimization of discharge of "pollutants" (all biological pesticides or chemical pesticide residues and

degradates remaining after the beneficial use ends), Part 2.1.1 addresses the amount of pesticide originally applied.

Nonetheless, it is reasonable to assume that one principal method of minimizing discharges (the subject of Part 2.1) is

to reduce the amount of pesticide applied (the subject of Part 2.1.1). Thus, the content of these two sections would

appear overlaps to some degree. The need for added clarity is in that area of overlap where both deal with the amount

of product applied.
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As drafted, only Part 2.1.1 expressly acknowledges two factors that help define the "lowest effective amount" of

product: Efficacy in controlling the target pest and avoidance of pest resistance. The definition of "minimize" that comes

into play under Part 2.1 does not expressly acknowledge these factors. Thus, to the extent that these two sections both

have the potential to address the amount of product employed, there is ambiguity as to whether they state the same or

different standards. Moreover, if the standards are different, does Part 2.1 effectively nullify the express recognition of

these two factors by Part 2.1.1 in the context of product applications?

 

While many factors can affect pest resistance, but operators' use of suboptimal rates to minimize discharges can shift

pest populations towards resistance.[FN 64] A substantial amount of research is conducted by the pesticide industry

and third-party researchers to establish efficacious rates for pesticide products prior to EPA registration and

establishment of the allowable range of use rates on product labels. These rate recommendations are tested and

further refined within each state's Agricultural Extension Service function through Land-Grant and State University

System, or state departments of natural resources and the Corps of Engineers [FN 65] in the case of pesticides for

aquatic weed control, and specific recommendations are published at the state level for each product on each pest of

interest. Such recommendations are made for the lowest practical rate of a pesticide product that incorporates IPM and

pest resistance considerations. EPA's "minimization" objectives can best be met by directing operators to follow the

FIFRA label, which is an obligation independent from the PGP and CWA requirements, rather than expecting them to

adopt unscientific use conditions on their own. CLA respectfully requests that EPA clarify that, as it may affect decisions

about the amount of pesticide to apply, Part 2.1 incorporates consideration of the factors of efficacy and pest resistance

that are expressly stated in Part 2.1.1 as well as considerations of legal and scientific use-rate ranges found on product

FIFRA labels.

 

[FN 60] Draft Fact Sheet at 32

 

[FN 61] Draft Permit at Section 2.1 (emphasis added)

 

[FN 62] Draft Permit at 34 (emphasis added)

 

[FN 63] Draft General Permit at 2.1.1 (emphasis added)

 

[FN 64] Board on Agriculture. 1986. Pesticide Resistance: Strategies and Tactics for Management. The National

Academies Press. 472 pp.

 

[FN 65] Department of the Army, Waterways Experiment Station, Corps of Engineers, Vicksburg, MS 
 

Response 

EPA notes that the final Fact Sheet states that, "Although the FIFRA label and labeling requirements are not effluent limitations, it

is illegal to use a registered pesticide inconsistent with its labeling." See response to comment ID 450.1.001.017.

 

In the final permit, EPA has clarified that the requirements listed under Part 2 of the PGP are the effluent limitations Operators must

meet to minimize discharges of pesticides. To meet the effluent limitations, Operators must implement Pest Management Measures.
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 See response to Comment ID 281.1.001.014 for discussion of "minimize" and pest management measures and application rate and

other changes made to Part 2.1.1 of the draft PGP.

 

 

 

Comment ID 485.1.001.016

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

There should be no requirement to "minimize" the use of pesticides. The only requirement under this section should be

to follow the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) label. It is a violation of FIFRA for any person

to use a pesticide in a manner inconsistent with its EPA-approved labeling. So, a "for hire" aquatic applicator must have

the proper equipment in good repair to apply a pesticide in compliance with its label. It is a matter of good business

practice. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 490.1.001.016

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

2.0 Technology-Based Effluent Limitations

 

There should be no requirement to "minimize" the use of pesticides because, according to the 6th Circuit's decision in

NCC v. EPA, only the pesticide "residuals" are pollutants. It is a violation of FIFRA for any person to use a pesticide in a

manner inconsistent with its EPA-approved labeling. However, if the FIFRA violation does not involve a discharge of a

pollutant (residuals) to waters of the United States, such action does not violate the Clean Water Act. Aquatic

applicators do not apply "residuals" therefore; a FIFRA violation can not also be a Clean Water Act violation. The vague

language EPA offers requiring operators to "minimize the discharge of pollutants" without any tangible guidance from

the EPA on the approach to doing so creates unreasonable, unenforceable conditions for this permit. It is not a tenable

situation for operators to make "best professional judgments" on minimization that potentially expose them to liability

under the CWA. Refer to the FIFRA v CWA comments from above ... rigor of registration process ... etc.[SEE

COMMENT 0490.1.001] 
 

Response 
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EPA disagrees with the comment and clarifies that the 6th Circuit Court held that that the CWA unambiguously includes

“biological pesticides” and “chemical pesticides” with residuals within its definition of “pollutant.” Specifically, an application of

chemical pesticides that leaves no excess portion is not a discharge of a pollutant, and the applicator need not obtain an NPDES

permit.  However, chemical pesticide residuals are pollutants as applied if they are discharged from a point source for which

NPDES permits are required.  Biological pesticides on the other hand are always considered a pollutant under the CWA regardless

of whether the application results in residuals or not and require an NPDES permit for all discharges from a point source.  See

response to Comment ID 281.1.001.014 for discussion of minimize, and Comment ID 450.1.001.017 for a discussion of violations

of FIFRA.

 

 

Comment ID 494.1.001.034

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

In part 2.1 of the draft PGP, EPA states: "[a]ll operators, regardless of whether you are required to submit an NOI, must

minimize the discharge of pollutants resulting from the application of pesticides." This language makes use of the draft

PGP's definition of minimize "…to reduce and/or eliminate pesticide discharges to waters of the U.S. through the use of

‘control measures' to the extent technologically available and economically practicable and achievable." (Draft PGP, p.

34)

 

Part 2.1.1 of the draft PGP includes requirements separate from and in addition to those established in Part 2.1,

requiring operators to "[u]se the lowest amount of pesticide product per application and optimum frequency of pesticide

applications necessary to control the target pest, consistent with reducing the potential for development of pest

resistance". While Part 2.1 addresses the minimization of discharge of "pollutants" (all biological pesticides or chemical

pesticide residues and degradates remaining after the beneficial use ends), Part 2.1.1 addresses the amount of

pesticide originally applied. We believe the content of these two sections is inconsistent and should be clarified. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 494.1.001.035

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

A more substantive issue is the basis by which an operator is expected to make such a use-rate decision. A substantial

amount of research is conducted by the pesticide industry and third-party researchers to establish efficacious rates for

pesticide products prior to EPA registration as well as the allowable legal range of use rates on FIFRA labels. EPA's
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"minimization" objectives can best be met by directing operators to follow the FIFRA label, rather than expecting them

to adopt unscientific use conditions on their own. We request that EPA clarify that, as it may affect decisions about the

amount of pesticide to apply. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 502.1.001.005

Author Name: Kuykendall Karin

Organization: Rolling Plains Cotton Growers (RPCG)

RPCG urges EPA to remove the language from the Fact Sheet that is part of the PGP requiring operators use minimum

effective per application rates. These PGP requirements run the risk of conflicting with label and FIFRA guidelines. If

the minimum application rate text is not removed it should be clearly stated that a pesticide user has the authority to use

his best professional judgment in making the appropriate label rates for the control of the targeted pest. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 510.1.001.008

Author Name: Roche David

Organization: Minn-Dak Farmers Cooperative (MDFC)

The EPA has reached a logical and defensible position that numeric technology-based effluent limitations are not

feasible for pesticide NPDES permits [FN 11] because (a) the permit regulates pesticide residues so the point in time or

precise location in ambient water when a numeric effluent limitation would apply is unknown; (b) applications of

pesticides are highly variable and from many different locations for which it would be difficult to establish a numeric

limitation for each location; and (c) hundreds of active ingredients and thousands of pesticide products may be covered

by this permit. Instead of numeric effluent limitations, EPA requires a combination of pollution prevention approaches

and structural management practices in Parts 2.1 and 2.2 to provide the protections desired by the Agency.

 

[FN 11] Fact sheet, p. 29 
 

Response 
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See response to Comment ID 453.1.001.027.

 

 

 

Comment ID 523.1.001.020

Author Name: Kee Ed

Organization: National Association of State Departments of Agriculture (NASDA) and  Delaware Department of Agriculture

Other Observations:

 

EPA was correct in its assessment that numeric effluent limitations are unworkable in this situation. The unique nature

of pesticides (as discussed earlier) precludes EPA from establishing numeric limitations on these compounds. Instead,

EPA's utilization of narrative technology based limits is a much more appropriate tact. The proper maintenance of

equipment and application of the pesticide in accordance with the FIFRA label are the appropriate requirements that

should be included in this permit. 
 

Response 

EPA acknowledges the comment and support of the narrative technology-based effluent limitations.  See response to Comment ID

281.1.001.014 for discussion of the technology-based effluent limitations and Part 2of the PGP.
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Comment ID 547.001.003

Author Name: Burns A.

Organization:  

FIFRA Label Not An Effluent Limitation: The Draft Fact Sheet (p. 32) states clearly and correctly that the FIFRA label

and labeling requirements are not effluent limitations. It is our understanding that this statement is consistent with the

language of the draft NPDES general permit. We and others support the position that compliance with a product's

FIFRA label is not a requirement of the permit. 
 

Response 

EPA acknowledges the comment and support of the technology-based effluent limitations. However, see Fact Sheet and response to

Comment ID 450.1.001.017 for a discussion of how violations of the FIFRA label may be evidence of an   CWA violations under

the PGP.

 

 

 

 

Comment ID 570.1.001.011

Author Name: Layne Carlton

Organization: Aquatic Ecosystem Restoration Foundation (AERF)

AERF concurs with EPA's decision that numeric technology-based effluent limitations (TBELs) are not feasible for

pesticide applications. It does appear inconsistent, however, to rule out the activities of OPP under FIFRA and the

lawful requirements of the pesticide label as the basis of TBELs while asserting that label violations would, in fact, be

the basis for violations of the TBEL. It would seem a hard decision to justify. 
 

Response 

See response to Comment ID 450.1.001.017.

 

 

 

Comment ID 597.1.001.007

Author Name: Markowski Daniel
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Organization: Vector Disease Control, Inc. (VDCI)

We view incorporating "technologybased effluent limitations" to minimize discharge of pesticides into water into the

PGP as a positive step. 
 

Response 

EPA acknowledges the comment and support of the technology-based effluent limitations.

 

 

 

 

Comment ID 600.1.001.004

Author Name: Nelson Linda

Organization: Aquatic Plant Management Society, Inc. (APMS) et al.

4) Minimization of Pesticide Discharges - The APMS and our affiliated Societies believe strongly that EPA's objective of

minimizing discharges can be best met by requiring permit holders to follow the EPA-approved, research-based FIFRA

product label and follow sound integrated pest management procedures rather than make unqualified determinations on

lowest effective application rates. We know from scientific evidence that product use at less than label specified

application rates can cause population shifts to more tolerant plants and likely increases the development of pesticide

resistance. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 622.1.001.008

Author Name: Semanko Norman

Organization: Idaho Water Users Association (IWUA)

Terms like "minimize the discharge of pollutants", "lowest effective amount", "regular maintenance activities", "regular

basis", and "the precise quantity of pesticide needed" are open to interpretation. It is foreseeable that third-party

lawsuits by environmental groups will take advantage of this ambiguity. There must be more certainty afforded through

the PGP that those conducting these activities will obtain sufficient legal protection.

 

To address this concern, IWUA suggests that the pesticide application rates and maintenance activities required under
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FIFRA be utilized in the PGP. As an alternative, use of the FIFRA-based requirements should be presumed sufficient to

meet the requirements of the PGP, with the burden of demonstrating otherwise placed on EPA or any third-party

seeking additional or more stringent requirements in any particular case.

 
 

Response 

See responses to Comment ID 281.1.001.014 and Comment ID 180-cp.001.001.

 

 

Comment ID 625.1.001.008

Author Name: Thompson Kelvin

Organization: Southern Minnesota Beet Sugar Cooperative (SMBSC)

Technology-Based Effluent Limitations. The EPA has reached a logical and defensible position that numeric

technology-based effluent limitations are not feasible for pesticide NPDES permits [FN 11] because (a) the permit

regulates pesticide residues so the point in time or precise location in ambient water when a numeric effluent limitation

would apply is unknown; (b) applications of pesticides are highly variable and from many different locations for which it

would be difficult to establish a numeric limitation for each location; and (c) hundreds of active ingredients and

thousands of pesticide products may be covered by this permit. Instead of numeric effluent limitations, EPA requires a

combination of pollution prevention approaches and structural management practices in Parts 2.1 and 2.2 to provide the

protections desired by the Agency. 

 

[FN 11] Fact sheet, p.29 
 

Response 

See response to Comment ID 453.1.001.027.

 

 

 

 

Comment ID 637.1.001.009

Author Name: Rabe Bonnie

Organization: New Mexico Department of Agriculture (NMDA)

-NMDA disagrees with the over arching requirement of minimization of the amount of pesticide applied, including
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requiring use of the lowest effective amount. Currently it is stated as an absolute. The decision is best left to the

applicator, who utilizes specific information about the pest, the environment, and the pesticide at the time of the

application, to determine the ‘effective' rate. While encouragement of the least amount if fine, a revised statement would

more clearly convey what is intended. The decision maker, as to the effective amount and/or optimum frequency,

should also be identified in order to dissuade subjective outside party determinations which ‘second guess' the

applicator's decision. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 652.1.001.006

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.

First, EPA should clarify the relationship between the CWA and FIFRA in this PGP. 
 

Response 

See response to Comment ID 450.1.001.017.

 

Comment ID 652.1.001.015

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.

I. Relation between FIFRA and CWA

 

The EPA Rule exempted certain applications of pesticides from NPDES permitting requirements provided, inter alia, the

pesticides were applied consistently with FIFRA. 40 C.F.R. §122.3(h). Fact Sheet 5. Although the PGP specifically does

not relieve a permittee from complying with other applicable laws, including FIFRA, see e.g., PGP § 1.5, the PGP does

not require compliance as condition of the PGP itself. A clear requirement for FIFRA compliance is necessary because

the PGP covers activities (e.g., pesticide discharges for mosquito control over and into water), but not the pesticides

used. The result is that any pesticide targeted to control mosquitoes, whether permissible under FIFRA or not, would

now arguably have a permit shield under the PGP for liability under the CWA, since the activity, controlling mosquitoes

over water, is allowed without further reference to the pesticide used or its specific FIFRA label restrictions.[FN1] 

 

EPA takes the position that the general requirement for an operator to "minimize" discharges of pesticide, PGP § 2.1,

implies that compliance with FIFRA restrictions that are relevant to protecting water quality, are also required. Fact
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Sheet 32-33. We see no advantage in keeping inferential what can be explicit. We recommend that compliance with

water quality based restrictions under FIFRA become an explicit effluent limitation of the PGP so that violations of

FIFRA (that involve discharges into waters of the United States) are deemed violations of the PGP.

 

[FN1]  For example, the pesticide Naled may be applied aerially to control mosquitoes, although not over water.

However, an application over water to target mosquitoes is covered under the literal terms of the PGP although it would

violate FIFRA if Naled was used. See PGP § 1.1.1(a). On the other hand, the EPA Rule specifically requires FIFRA

compliance. 
 

Response 

See response to Comment ID 450.1.001.017.

 

Comment ID 652.1.001.019

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.

a. PGP § 2.1

 

Section 2.1 generally requires that operators minimize the amount of a pesticide used in any application, consistent with

the avoidance of the development of pest resistance, and while still sufficient to be effective. This section also requires

the avoidance of leaks and spills and the maintenance and calibration of application equipment. While the minimization

language appears to be limiting, it is unclear if this language trumps the FIFRA labeling language which is often specific

about the amount of the pesticide that may be used in a specific application. Since the principal purpose of the PGP is

to allow certain discharges of pollutants that are otherwise in compliance with FIFRA, it would be nonsensical to

construe this minimization requirement as trumping specific FIFRA label dosage requirements.

 

However, sometimes FIFRA labels do allow for a range in the amount of a pesticide that may be used depending upon

the circumstances. It is our experience that the amount of pesticide used when a range is allowed, for example when

applied for adult mosquitoes, is sometimes adjusted to the higher end because of a number of variables; for example,

because of the presence of a dense impinging forest canopy, or because wind speeds are at the higher limit of

acceptable conditions, or to maximize effectiveness in a public health emergency. In any event, the use of the PGP to

restrict what the label permits, second-guesses an operator's judgment, possibly that of a department of health, and

thus creates nothing but uncertainty as to what is meant by "minimize" and thus whether the application was in

compliance with the PGP or FIFRA.

 

The additional requirement for maintenance and calibration of application equipment is also duplicative of many FIFRA

labels as well as state and local licensing applicator requirements.[FN3] These requirements are also mainly set forth in

Standard Permit Condition B.5. PGP App. B. Rather than trying to characterize certain standards and required practices

as effluent limitations, Condition B.5 should be amplified by imposing the requirement that all PGP permitted discharges

must also be in compliance with established standards and practices for pesticide applicators (including maintenance,
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equipment calibration and safe-handling) as evidenced in the applicable official training and licensing manuals for

pesticide applicators (generally state issued materials).[FN4]  Licensed pesticide applicators will know exactly what

standards with which they must comply, since they must already do so, and the protections targeted by the PGP will be

comprehensively incorporated into the permit. Simply restating, in an abbreviated form some, but not all, FIFRA and

other regulatory requirements in a CWA permit, interjects uncertainty for the regulated community and the public. If it is

the intent of the PGP to pre-empt the FIFRA labeling or industry standards in any regard, it should do so unequivocally.

Otherwise the FIFRA labeling and related regulations must be deemed to control specific applications and practices.

Finally, the avoidance of spills and leaks, while salutary, is also not an effluent limitation concerning a pesticide

application. Spills and leaks which result in discharges to waters of the United States are not permitted discharges

under the PGP in the first place.[FN5]

 

In sum, section 2.1 is not a meaningful effluent limitation. It attempts to bootstrap portions of FIFRA requirements and

industry practices into CWA effluent limitations, but in so doing, it creates potential conflicts with FIFRA and thereby

interjects uncertainty. Compliance with FIFRA and pesticide industry standards should be mandated by the PGP as the

minimum requirement. Further restrictions, designed to minimize the number or extent of discharges, belong in the

management practices section as described below.

 

[FN3]  Even where the label itself does not require equipment calibration, failure to calibrate would lead to an

application overage or shortage, and thus a FIFRA violation.

[FN4]  Beyond the labels, further requirements concerning the maintenance and calibration of equipment are found in

the licensing of pesticide applicators. 7 U.S.C. § 136i. Existing industry standards for pesticide applicators are well

known. See generally http://www.epa.gov/oppfead1/safety/applicators/applicators.htm. See also National Pesticide

Applicator Certification Core Manual available at http://www.nasda.org/workersafety/ (specifying industry standards,

including equipment maintenance, calibrations and safe handling).

[FN5]  It is true that the PGP reasonably requires corrective actions if a spill or leak occurs, PGP § 6.1(a), but that

cannot mean the PGP allows the spill or leak in the first place. 
 

Response 

 The PGP does not pre-empt the FIFRA regulatory requirements. Technology-based effluent limitations in the PGP provide further

protections beyond compliance with existing FIFRA requirements. Part 1.5 of the PGP includes the following language: “Operators

must comply with all other applicable federal and state laws and regulations that pertain to the application of pesticides.  For

example, this permit does not negate the requirements under the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) and

its implementing regulations to use registered pesticides consistent with the product’s labeling.  In fact, applications in violation of

certain FIFRA requirements could also be a violation of the permit and therefore a violation of the CWA (e.g. exceeding label

application rates).  Additionally, other laws and regulations might apply to certain activities that are also covered under this permit

(e.g., United States Coast Guard regulations).”

Also see responses to Comment IDs 281.1.001.014 and 450.1.001.017.

 

 

 

Comment ID 655.1.001.003
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Author Name: Wambeke Melvyn

Organization: Deaver Irrigation District,  Wyoming

Pesticide application rate selection - The EPA's application rate objectives can be best met by directing the applicator to

follow the prescriptive label, rather than requiring research-based judgments the applicator is unqualified to make.

FIFRA has been an effective control for the application of pesticides. The scientific research that has gone into FIFRA

labeling comes from years of environmental, health and safety studies to establish the conditions under which

pesticides can be legally used in the US. This needs to stay the mainstay of pesticide application. To assume an

applicators judgment can be more accurate than years of research directed towards labeling does not seem a

productive decision. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 659.1.001.002

Author Name: Anderson James

Organization: Lake County Forest Preserve District,  Illinois

Pesticide application rate selection: LCFPD agrees with EPA that, consistent with reducing the potential for

development of pest resistance, growers should use the lowest effective amount of pesticide product per application at

the optimum frequency necessary to control the target pest. The EPA's application rate objectives can be best met by

directing the applicator to follow the label, rather than requiring research-based judgments the applicator is unqualified

to make. The only procedure that the Agency should promote is the application of pesticide products per their label

instructions for the applicators pest control objectives. The EPA should require the NPDES permit holder to follow the

science-based label as required under the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA). 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 668.1.001.016

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

Control Measures: Instead of numeric effluent limitations, EPA requires a combination of pollution prevention

approaches and structural management practices in Parts 2.1 and 2.2 to provide the protections desired by the Agency.
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These requirements take the form of control measures and best management practices (BMPs) or other activities that

prudent operators implement to minimize discharges of pesticides to waters of the US. These control measures include

the professional maintenance and operation of equipment and application of pesticides per the FIFRA label, their

contracts, and in compliance with the Part 2.1 effluent limit of this permit. They: (a) carefully handle and store pesticide

products to avoid leaks and spills; (b) promptly deal with spills following manufacturer recommendations; (c) comply

with the FIFRA label requirements on products they are hired to apply; (d) properly mix and load pesticides into their

aircraft; (e) properly rinse and recycle/dispose of empty pesticide containers; (f) properly clean their spraying system

after application; (g) preventatively maintain those pesticide¬ application systems to avoid leaks; (h) calibrate their

spraying systems so they apply the appropriate amount of pesticides; (i) properly identify and direct the application

within the desired boundaries of the treatment area; (j) keep proper records of all regulated activities; and (k) timely

communicate this information as required. Failure to complete these activities may constitute a violation of the permit.   
 

Response 

EPA acknowledges the commenter's statement regarding the non-numeric technology-based effluent limitations in the PGP.  EPA

notes that the final permit uses the term Pest Management Measures instead of control measures. Use of the term Pest Management

Measures is intended to better describe the range of pollutant reduction practices that may be employed when applying pesticides,

whether they are structural, non-structural or procedural. Please see Part 2 of the final PGP.

 

 

 

Comment ID 687.1.001.012

Author Name: Unknown Unknown

Organization: Minor Crop Farmer Alliance (MCFA)

In identifying technology-based effluent limitations associated with a PGP, the Agency has proposed that as a condition

of use, the operator meet certain non-quantitative conditions to "minimize" discharges of pesticides. These include

using the lowest effective amount of pesticide product per application and the optimum frequency of applications

necessary to control the target pest, consistent with reducing the development of pest resistance. The Agency notes

that "minimize" means to "reduce and/or eliminate pesticide discharges to waters of the U.S. through the use of control

measures to the extent technologically available and economically achievable and practicable. In fact, for the activities

covered by the draft PGP, the Agency requires a variety of actions to demonstrate that its minimization requirement is

being met. MCF A's members are concerned about the potential for differences of opinion regarding whether the

Agency's minimization requirements comport with the CWA and, if so, whether an operator is meeting those

minimization requirements. The Agency believes that the minimization standard may be easily met without the use of

highly engineered, complex treatment systems. MCFA is not certain of the basis for the Agency's belief and is

concerned that a reviewing court may not agree with the Agency. This area creates questions about potential liabilities

for permit holders. In issuing the final PGP, the Agency must provide specificity and additional information in support of

its interpretation of what is required to meet the minimization requirement. 
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Response 

In the final permit, EPA has clarified that the requirements listed under Part 2of the PGP are the technology-based effluent

limitations Operators must meet to minimize discharges of pesticides. To meet the effluent limitations, Operators must implement

Pest Management Measures.  See response to Comment ID 281.1.001.014 for discussion of pest management measures. See

response to comment ID 180-cp.001.001 for a discussion of potential permit liabilities.

 

 

 

 

Comment ID 703.001.003

Author Name: Hancock William

Organization: Marine Biochemists owned by Arch Chemicals, Inc.

There should be no requirement to "minimize" the use of pesticides. The only requirement under this section should be

to follow the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) label. It is a violation of FIFRA for any person

to use a pesticide in a manner inconsistent with its EPA-approved labeling. So, a "for hire" aquatic applicator must have

the proper equipment in good repair to apply a pesticide in compliance with its label. 
 

Response 

See response to Comment ID 281.1.001.014.

 

 

 

Comment ID 726.1.001.010

Author Name: Flanders Jason

Organization: San Francisco Baykeeper

Conclusion

 

Thank you for your consideration of these comments. We sincerely hope that with revisions, the General Permit will

provide more transparency regarding how and which minimization methods are chosen for each discharger, as well as

provide for better information showing the water quality impacts of pesticide use. 
 

Response 
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See responses to comment IDs 726.1.001.002 and 726.1.001.009.

 

 

 

Comment ID 727.001.005

Author Name: Stone Charles

Organization: Southeastern Aerial Crop Service Inc.

For 53 years the agricultural portion of our operation has been treating citrus groves and pasture lands along with some

row crops. While we do not make any applications directly over or onto water in our agricultural treatments, we are in

Florida, a peninsula, and we are surrounded on three sides by water. Florida has a vast network of rivers, springs, lakes

and tributaries. Typically, Florida receives an average of 48 to 52 inches of rain annually. At times during the year, the

impact of this amount of rain changes the boundaries of the waterways. We know we must be mindful when treating

areas in the vicinity of any body of water, and we are ever vigilant in our applications to be sure we meet the FIFRA

guidelines already set as law on the labels of the materials we use for treatments.

 

To that end we must maintain a level of professionalism required of few other agricultural businesses or aerial

operations. Global Positioning Systems (GPS) units, electrostatic spray systems, high efficiency nozzles and boom

lowering systems that allow nozzles to spray close to a crop canopy are just a few of the innovations currently being

used by aerial applicators. In Florida our pilots are licensed by the FAA and the Florida Department of Agriculture and

Consumer Services and must comply with the requirements established by each to maintain their license. Operators

and pilots who fly mosquito control treatments are required to have a Public Health Pest Control license in addition to

their aerial application license. Operators and pilots must comply with the requirements of FIFRA. Our pilots annually

participate in the EPA endorsed PAASS program provided by the National Agricultural Aviation Association. They also

attend Operation S.A.F.E. spray clinics used for equipment calibration that assists in target applications and avoiding

drift at the treatment site. We are constantly up-dating our technologies and stewardship methods that insure

applications are made to the target area and at the rate required.

 

As a successful aerial applicator operation, we are alread doing our part to minimize pesticide discharges to waters in

the state of Florida. 
 

Response 

EPA appreciates the information provided by the commenter that Applicators are implementing Pest Management Measures to

minimize discharges from the application of pesticides.  EPA notes an NPDES permit is not needed if there is not a point source

discharges to waters of the United States.
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Comment ID 738.001.003

Author Name: Schmitz Marc

Organization: Marine Biochemists,  Aquatic Management Company

Technology-Based Effluent Limitations

There should be no requirement to "minimize" the use of pesticides. The only requirement under this section should be

to follow the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) label. It is a violation of FIFRA for any person

to use a pesticide in a manner inconsistent with its EPA-approved labeling. 
 

Response 

See response to Comment ID 281.1.001.014.

 

 

 

Comment ID 785.001.003

Author Name: Kovar Larry

Organization:  

Our application equipment are boats with state of the art pumps, flow meters and calibration adjustment valves.

Depending on water depths and chemical concentrations, we can adjust the flow and distribution from our spray booms

and spray guns. 
 

Response 

EPA acknowledges the comment and appreciates the information provided by the commenter.

 

 

 

Comment ID 844.1.001.005

Author Name: Tatum Vickie

Organization: National Council for Air and Stream Improvement (NCASI)

In order to reduce potential user confusion, we recommend that EPA insert into this section of the PGP a statement

noting that compliance with the requirements of Part 2 must be documented in the Pesticide Discharge Management

Plan (as described in Section 5.1.3). 
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Response 

EPA disagrees with the suggestion to add language noting that compliance with the requirements of Part 2 must be documented in

the PDMP.  In the final permit, EPA explicitly establishes effluent limitations in Parts 2 and 3 that are independent of any

documentation and recordkeeping requirements regarding implementation of the limitations.  In a separate part of the permit (Part

5) there is a requirement to develop a Pesticide Discharge Management Plan (PDMP).  The PDMP is not a limitation and does not

itself impose requirements on discharges.  These are already imposed by the limitations in Parts 2 and 3.  The PDMP is rather a tool

for those Operators who are defined as Decision-makers to document, among other things, how Pest Management Measures will be

implemented to comply with the permit’s effluent limitations.  

 

 

 

 

2.1.1 - USE THE LOWEST EFFECTIVE AMOUNT OF PESTICIDE

PRODUCT

Comment ID 190-cp.001.002

Author Name: Batt Roger

Organization: Idaho Eastern Oregon Seed Association

1) Mandating minimum pesticide application standards for Industry by requiring them to use the lowest pesticide rate

possible to also effectively control the targeted pest. As an Industry, we have adopted 25-years of Integrated Pest

Management Practices that have proven effective and that EPA has overseen. Why is now the time to abandon these

Practices to adopt standards that won't be effective? By adopting minimum standards, you increase tolerance to

diseases and pests. Applicators are currently using effective and minimal rates by complying with the FIFRA Label. We

ask for removal of the proposed Minimum Standards. 
 

Response 

See response to Comment ID 281.1.001.014.  EPA disagrees with the commenter and will not remove the requirement that

Operators must use only the amount of pesticide and frequency of pesticide application necessary to control the target pest. Using

only the amount of pesticide and frequency of pesticide application needed ensures maximum efficiency in pest control with the

minimum quantity of pesticide.  Using only the amount and frequency of applications necessary can result in cost and time savings

to the user.  In regard to the statement about integrated pest management, it is not EPA’s intent to discourage the use of integrated

pest management.  In Part 2.2 of the final permit, the technology-based effluent limitations are based on integrated pest

management principles.  The requirements of the PGP should not impact disease and pest resistance.  EPA understands that

application frequencies and amounts are based on a number of considerations including minimizing resistance.  EPA has developed
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the PGP to implement the CWA in a manner that does not interfere with FIFRA requirements or implementation. EPA recognizes

that some Operators are currently implementing integrated pest management or components of integrated pest management to

minimize pesticide use and those doing so may already be in compliance with many of the permit requirements.  See response to

Comment ID 281.1.001.005 for discussion of Part 2.2 of the permit. 

 

 

Comment ID 193.1.001.002

Author Name: Atkins Lee

Organization: Progressive Solutions, LLC

The present standard of NPDES states that the least effective dosage shall be used. Presumably, the intent is to reduce

the pesticide load to the least effective dosage per acre that might runoff or drift.

     1. Does EPA consider the application method in its consideration of this rule?    

     2. Is there an allowance for permit requirements when making a broadcast application versus a spot application, i.e.

low dose but wide distribution, versus low dose and limited distribution

     3. Is there any consideration for aerial application versus single plant application techniques? 
 

Response 

See response to Comment ID 281.1.001.014. The requirements in the PGP are flexible enough to accommodate many application

methods. Application methods are not prescribed in the PGP; instead, the PGP requires Operators to implement site-specific Pest

Management Measures to meet the technology-based effluent limitations in the permit, taking into account the application method,

the treatment area, the use, and other site-specific situations.

 

Comment ID 255.1.001.002

Author Name: Burnett Ed

Organization: The Idaho Mosquito and Vector Control Association (IMVCA)

In reference to "Minimize Pesticide Discharge to Waters of the United States". IMVCA suggests using the phrase: Best

Management Practices under FIFRA in staying within label rates when applying a pesticide on or near water. The

application of a pesticide on or near water is a deliberate application to control a listed pest on the label. Label rates

determine the amount of pesticide to be applied. Sometimes the lowest rate is not the most effective. The decision to

use an appropriate rate by management on the site at the time of application needs to be accounted for. 
 

Response 

See response to Comment ID 281.1.001.014.
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Comment ID 258.1.001.006

Author Name: McLaurin Allen

Organization: Southern Cotton Growers Inc.

We strongly urge the EPA to remove the language from the permit which states that applicators should use minimum

effective rate of pesticides. Here again, FIFRA already sufficiently and adequately regulates the rate of application of all

pesticides for all uses. 
 

Response 

See response to Comment ID 281.1.001.014.

 

 

Comment ID 266-cp.001.006

Author Name: Respess Gary

Organization: North Carolina Cotton Producers Association, Inc.

NC cotton growers urge EPA to remove language from the permit which states that applicators should use the minimum

effective rate of pesticides. If EPA will not delete these ambiguous and possibly conflicting requirements, it should, at

minimum, clarify that the operator has the authority to use his best professional judgment in making decisions on the

appropriate label rates for the control of the targeted pest. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 277.1.001.002

Author Name: Pennington Larry

Organization: North Side Canal Company

Stating the FIFRA label rates are to be used gives a much more concise definition of the amount of pesticide to be used

and reduces the opportunity for controversy. 
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Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 281.1.001.015

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

The EPA's application rate objectives can be met by directing the applicator to follow the label, rather than requiring

research-based judgments on resistance management the "for hire" applicator is not qualified to make.  The NPDES

permitting program was designed to reduce pollutants that flow from manufacturing plants and waste water treatment

plants and is useful for those facilities. However, in the real world low pesticide application rates actually promote

resistance.  

 

This requirement should be deleted.

 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 307.1.001.005

Author Name: Lange Mark

Organization: National Cotton Council (NCC)

In various parts of the PGP and Fact Sheet, EPA, as a part of the PGP, states that applicators should use the minimum

effective rate of pesticides. This is specifically stated in section 2.1.1. which requires operators to use the lowest

effective amount of pesticide per application and optimum frequency of applications necessary to control the target

pest, consistent with reducing the potential for pest resistance. While this triple standard is often difficult for applicators

to meet with absolute certainty, the PGP's version of this requirement runs the risk of being in conflict with label and

other application guidelines established in a manner that is consistent with FIFRA, the dominant statutory statement of

Congressional intent with respect to pesticide regulation. Under FIFRA, EPA reviews scientific data and sets a range of

efficacious application rates designed to ensure effectiveness while demonstrating no unreasonable adverse effects.

Yet, under the PGP, EPA appears to be requiring an applicator to make another determination with respect to

application rates, frequency and resistance potential which may or may not be consistent with label recommendations.

 

NCC urges EPA to remove this statement from the permit. If EPA will not delete these ambiguous and possibly

conflicting requirements, it should, at minimum, clarify that the operator has the authority to use his best professional
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judgment in making decisions on the appropriate label rates for the control of the targeted pest. 
 

Response 

See response to Comment ID 281.1.001.014.

 

 

Comment ID 311.1.001.005

Author Name: Van Wychen Lee

Organization: Weed Science Society of America (WSSA)

Minimization of Pesticide Discharges:  WSSA and our affiliated Societies agree with EPA that, consistent with reducing

the potential for development of pest resistance, growers should use the lowest effective amount of pesticide product

per application at the optimum frequency necessary to control the target pest. This lowest rate is fully incorporated in

the allowable range of applications rates permitted by the FIFRA label. A very substantial amount of work is conducted

by the industry and third-party researchers to establish efficacious and environmental protective rates for pesticide

products prior to registration; these rate recommendations are tested and further refined within each state's Agricultural

Extension Service function through the Land-Grant and State University System to fine-tune uses to different

circumstances, and specific rate recommendations are published at the state level for each product on each pest of

interest.  Extension recommendations are virtually always integrated into product labeling in a continuous iterative

process.  Agricultural Extension recommendations are always made for the lowest practical rate of a pesticide product

and for use within an Integrated Pest Management system.  The EPA's objective of minimizing discharges can be best

met by directing the applicator to follow the EPA-approved, research-based FIFRA product, rather than expecting

research-based judgments the applicator is unqualified to make.  It is inappropriate for EPA to bypass the FIFRA

registration process and replace the extensive scientific knowledge incorporated in product labels with arbitrarily

selected low use rates. The NPDES process was designed to reduce negative impacts from the effluents of

manufacturing plants and other sources and is very useful for that process.  However the application of this process to

pesticide applications is inappropriate because it does not reflect the fact that (1) pesticides are intended to be carefully

and properly released into the environment to mitigate pest impacts, protect the environment, food and fiber and human

health, and (2) because pesticides are expressly designed and tested under strict EPA standards so that their proper

use will not cause harm, or that any adverse effects are temporary and acceptable.  This contrasts sharply with typical

"wastes" that are by-products of manufacturing or other processing operations and that are usually released from

pipelines mainly for convenience of the operation and operators that generate them.    
 

Response 

On January 7, 2009, the Sixth Circuit vacated EPA’s 2006 NPDES Pesticides Rule under a plain language reading of the CWA.

National Cotton Council of America v. EPA, 553 F.3d 927 (6th Cir., 2009).  The Court held that the CWA unambiguously includes

“biological pesticides” and “chemical pesticides” with residuals within its definition of “pollutant.” Specifically, an application of

chemical pesticides that leaves no excess portion is not a discharge of a pollutant, and the applicator need not obtain an NPDES
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permit.  However, chemical pesticide residuals are pollutants as applied if they are discharged from a point source for which

NPDES permits are required.  Biological pesticides on the other hand are always considered a pollutant under the CWA regardless

of whether the application results in residuals or not and require an NPDES permit for all discharges from a point source.  As a

result of the Court’s decision to vacate the 2006 NPDES Pesticides Rule, at the end of the two-year stay, NPDES permits will be

required for discharges to Waters of the United States of biological pesticides, and of chemical pesticides that leave a residue.  In

response to the Court’s decision, EPA proposed this general permit on June 4, 2010 to cover certain point source discharges

resulting from pesticide applications. See response to Comment ID 281.1.001.014.

 

 

 

Comment ID 311.1.001.007

Author Name: Van Wychen Lee

Organization: Weed Science Society of America (WSSA)

The EPA correctly notes in the NPDES Pesticide General Permit (PGP) Fact Sheet (page 34) that application to a

limited treatment area and rotation of pesticides with differing modes-of-action are useful resistance management

techniques (Board on Agriculture. 1986. Pesticide Resistance: Strategies and Tactics for Management. The National

Academies Press. 472 pp.).  However, the Agency is incorrect that reduced pesticide use rates are effective for

resistance prevention.  If a grower employs suboptimal rates, there will be a resistance-section driven population shift

towards weeds or insects that are less sensitive (hard to control species), as weeds or insects only slightly resistant to

the pesticide product will be allowed to escape control, reproduce and spread.  This situation can also lead to

resistance that's based on metabolism; in this case, resistance may be based on the enhanced activity of one or more

metabolizing enzymes that may detoxify several families of pesticides, leading to the difficult situation of multiple

resistances.  The EPA should require the NPDES permit holder to follow the science-based experimentally validated

label and not recreate untested use directions on their own.  WSSA and our affiliated Societies strongly emphasize that

the use of a pesticide product at less than its label-specified rates will cause population shifts to more difficult-to-control

survivors and likely propagate resistance.  
 

Response 

See response to Comment ID 281.1.001.014.

 

 

Comment ID 315.1.001.004

Author Name: Peterson Jack

Organization: Arizona Department of Agriculture

Lowest effective rate needs to be defined as labeled rates.   Which would allow someone to use less if they were willing
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to accept the risks of using less i.e.: ineffectiveness - lack of registrant guarantee.  Otherwise control will need to be

defined.  Is it 1%, 10% or 100%, this is something that should not be argued in court when it can be defined here.  
 

Response 

Based on comments received, Part 2.1.1 of the PGP no longer includes the requirement to use “the lowest effective amount of

pesticide product per application and optimum frequency of pesticide application necessary to control the target pest, consistent

with reducing the potential for development of pest resistance.”  The permit language in Part 2.1.1 now reads “use only the amount

of pesticide and frequency of pesticide application necessary to control the target pest, using equipment and application procedures

appropriate for this task.”  See response to Comment ID 281.1.001.014.

 

 

Comment ID 330.1.001.018

Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)

The requirement by the permit to use the "lowest effective amount..." of pesticide should be eliminated. Applicators are

likely unqualified to make this research based decision, and as such should be directed instead to adhere by the EPA

approved product labeling. Low pesticide application rates actually contribute to resistance among target species, which

fosters a situation where target species require progressively higher concentrations of herbicides or higher frequencies

of treatments to establish control. 
 

Response 

Based on comments received, Part 2.1.1 of the PGP no longer includes the requirement to use “the lowest effective amount of

pesticide product per application and optimum frequency of pesticide application necessary to control the target pest, consistent

with reducing the potential for development of pest resistance.”  The permit language in Part 2.1.1 now reads “use only the amount

of pesticide and frequency of pesticide application necessary to control the target pest, using equipment and application procedures

appropriate for this task.”  See response to Comment ID 281.1.001.014.

 

 

Comment ID 350.1.001.004

Author Name: Sales Tracie

Organization: Merrimack River Watershed Council,  Inc. (MRWC)

The draft PGP currently requires in section 2.1.1 that permittees "use the lowest effective amount of pesticide product

per application and optimum frequency of pesticide applications necessary to control the target pest, consistent with
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reducing the potential for development of pest resistance." MRWC suggests that EPA also require that permittees use

the least toxic pesticide that will still prove effective. The toxicity of a pesticide should always be balanced with its

effectiveness . For example, if a high toxicity pesticide can eradicate pests with one application while a less toxic

chemical is only effective after four or five applications, the permittee must judge which pesticide will ultimately release

more toxic material into the water source. Attention must also be given to circumstances that may make the use of a

more toxic, but more quickly effective, pesticide problematic. For example, if a permittee plans to apply their pesticide

during a fish spawning season, it would not make sense to use a more toxic pesticide, even if this pesticide would

necessitate fewer applications and would therefore release less toxic material into the body of water over the long-term.

MRWC suggests that EPA outline a simple protocol in its permit that will explain to applicators how they can navigate

this balancing act between pesticide toxicity and number of applications necessary for effectiveness. This protocol will

ensure that pesticide applicators choose to use products that will cause the least damage to waterways and

ecosystems over the long-term.  
 

Response 

See responses to Comment IDs 281.1.001.014 and Comment ID 359.1.001.002.

 

 

Comment ID 358.1.001.002

Author Name: Lyons Al

Organization: Hancock Forest Management (HFM)

The PGP requires that all permittees minimize discharges by using the lowest effective amount ofpesticides. This

requirement by the EPA is highly subjective and should be aligned with the product label application rates that are

authorized by the EPA-uhder FIFRA.- This requirementIcads to operatoYcorifusion -as lheoperator-may- - use the

maximum legal labeled rate authorized by the EPA under FIFRA but find itselfbeing challenged for not minimizing

discharges as required by the EPA under thePGP. 
 

Response 

See response to Comment ID 281.1.001.014.

 

 

Comment ID 360.1.001.005

Author Name: Diehl Ted

Organization: North Side Canal Company, Ltd.

Lowest Effective Amount of Pesticide for Control Does Not Always Work. The FIFRA label rate works better for us

PGP Responses to Comments Technology-Based Effluent Limitations

191110/31/2011 04:04 PM EDT



 

because North Side Canal Company does not have to do more applications to control the aquatic weeds.  
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 361.1.001.015

Author Name: Brill Jan

Organization: Bayer CropScience

Issue: Use the lowest effective amount of pesticide product per application

 

Comment Exceeding maximum label rates and applying excessive amounts of pesticide to control mosquitoes is not a

standard practice of any mosquito control program and runs counter to the tight budgets afforded to these programs.

Indeed, the excessive costs alone that this would entail to programs operating on slim fiscal margins would preclude

such a practice. In addition, the section enumerates several application practices to be exercised by permittees that are

already on all adulticide labels and whose adherence is a matter of federal law.

 

How can this realistically be determined under field conditions for ULV activities? Many years of experience in the

mosquito control applicator community have shown that the variability of atmospheric conditions can result in failures in

some treatments at the highest label rates, even when the conditions measured at the site were optimum for an adult

mosquito control application.

 

This will likely be a subject of litigation for mosquito control operators, or at the very least increased costs to explain to

the public why pesticide applications are made using "the least amount of pesticide product per application

……consistent with reducing the potential for development of pesticide resistance." The label normally specifies a range

of application rates and it is the duty of public health officials to use these chemicals within specifications using their

best professional judgment. Economic considerations would argue for usage of the least amount of product to ensure

control in the normally short duration of an outbreak.

 

We believe USEPA is not recognizing the challenges that cash-strapped control entities already face when an

assumption is made that pesticide application rates are used in excess of those needed to do the job.

 

Recommendation: Delete this section. 
 

Response 

See responses to Comment ID 281.1.001.014 and Comment ID 234.1.001.007.
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Comment ID 364.1.001.011

Author Name: Schmidt J.

Organization:  

2.1.1. Use the lowest effective amount… - This requirement should be deleted. Such rationale has the potential to

increase the incidence of pest resistance and compromise control efforts. It is certainly in the best economic interests of

the applicator to follow this guideline as a standard operating procedure. However, environmental conditions, water

quality parameters and stage and abundance of plant growth may all be considered in his/her decision. Such a

simplistic statement, subject to regulatory discretion and opinion and could lead to increased incidence of control

failures with this underlying threat. 
 

Response 

See response to Comment ID 281.1.001.014.

 

 

 

Comment ID 385.1.001.003

Author Name: Prather Ben

Organization: Cass County Vector Control, West Fargo,  North Dakota (ND)

Use the lowest effective amount of pesticide product per application and optimum frequency of pesticide applications

necessary to control the target pest, consistent with reducing the potential for development of pest resistance

 

This language could easily be used to create superfluous legal challenges on what amount of pesticide is effective in

every condition imaginable. This section should yield to the pesticide label, which often gives a range on amount and

directions for use in varying circumstances. 
 

Response 

See response to Comment ID 281.1.001.014.

 

 

 

Comment ID 388.1.001.012

Author Name: Corra John
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Organization: Wyoming Department of Environmental Quality (DEQ) and Wyoming Department of Agriculture (WDA)

Page 8. Section 2.1.1. 

 

Reference: First Sentence "Use the lowest effective amount of pesticide product per application ….". 

 

Comment: The EPA approved product label provides the rate and is the recommended amount to be applied as

registered by the manufacturer. This section as written is ambiguous, unenforceable and unneeded. It is not the role of

this permit to specify what, how, when, how much can be applied or to specify methodology of applications. 
 

Response 

See response to Comment ID 281.1.001.014.

 

 

 

 

Comment ID 394.1.001.004

Author Name: Riexinger Patricia

Organization: New York State Division of Fish, Wildlife and Marine Resources

1. The draft permit requires all operators to minimize pesticide discharges into waters. That concept can be, and has

been, taken to counterproductive extremes, and as a result the treatment is placed at risk of failure. Examples include

requiring inappropriately low treatment concentrations, and inappropriately restricting treatments zones. Concerning

treatment concentrations, certain Vermont permits for lamprey treatments on Lake Champlain limited the lampricide

(TFM) application rate to 1.0 times the minimum lethal concentration (MLC) for the target species. At that concentration

natural dilution, attenuation at the beginning and end of the application, and other environmental factors can cause the

realized, instream concentration to fall below the minimum lethal. In general, TFM is applied at 1.5 times MLC to

accommodate that concern. Relative to limiting the treatment zone, in a rotenone application in California the treatment

zone was reportedly limited to exclude portions of tributaries that may have provided refugia for the target species of

fish. If the target fishes survived in those refugia and repopulate the waterbody, than a considerable quantity of

piscicide, as well as time and expense of the treatment, will have been wasted. In both of the above examples, the

justification for the limitations was to minimize pesticide use; in both instances, the success of the treatments was

inappropriately placed at risk.

 

Recommendation: Following references to minimizing the quantity of pesticides used, add text stating that reductions

should not jeopardize the potential success of the treatment. Such text is needed at least in the "Aquatic Nuisance

Animal Control" section of the document. 
 

Response 
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Based on comments received, Part 2.1.1 of the PGP no longer includes the requirement to use “the lowest effective amount of

pesticide product per application and optimum frequency of pesticide application necessary to control the target pest, consistent

with reducing the potential for development of pest resistance.”  The permit language in Part 2.1.1 now reads “use only the amount

of pesticide and frequency of pesticide application necessary to control the target pest, using equipment and application procedures

appropriate for this task.”  See response to Comment ID 281.1.001.014.

 

 

Comment ID 398.1.001.013

Author Name: Williges Eric

Organization: Mosquito Control, Essex County Division of Environmental Services,  New Jersey (NJ)

Use the lowest effective amount of pesticide product per application

 

Comment Exceeding maximum label rates and applying excessive amounts of pesticide to control mosquitoes is not a

standard practice of any mosquito control program. Indeed, the excessive costs alone that this would entail to programs

operating on slim fiscal margins would preclude such a practice. In addition, the section enumerates several application

practices to be exercised by permittees that are on all adulticide labels and whose adherence is a matter of federal law.

Why the permit would stipulate this is unfortunate, because it tacitly impugns the professionalism of organized mosquito

control programs. How is this to be determined under field conditions for ULV activities? We know from many years of

experience that the variability of atmospheric conditions may result in failures in some treatments at highest label rates,

even when the conditions measured at the site were optimum for an adult mosquito control application. This will likely

be a subject of litigation for mosquito control operators, or at the very least increased costs to explain to the public why

pesticide applications are made using "the least amount of pesticide product per application ……consistent with

reducing the potential for development of pesticide resistance." The label may specify a range of application rates and it

is the duty of public health officials to use these chemicals within specifications using their best professional judgment.

Economic considerations would argue for usage of the least amount of product to ensure control in the short term of an

outbreak. The insinuation that cashstrapped control entities need to be required to use less than the maximum

application rate tacitly assumes that they would be gratuitously using rates in excess of those needed to do the job. This

is not only professionally insulting, but flies in the face of the reality of severe budgetary constraints under which these

organizations operate.

 

Recommendation: Delete this section. 
 

Response 

See responses to Comment ID 281.1.001.014 and Comment ID 234.1.001.007.

 

Comment ID 414.1.001.013
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Author Name: Cunningham Frederick

Organization: Virginia Department of Environmental Quality (DEQ)

Technology-Based Effluent Limitations - Minimize the Pesticide Discharges to Waters of the United States and Use the

lowest effective amount of pesticide product...

 

Comment: The permit needs to clarify that the lowest effective rate does not mean the FIFRA minimum application rate

must be used at all times. FIFRA provides a range of application rates in order to choose the most effective rate. 
 

Response 

See response to Comment ID 281.1.001.014.

 

 

Comment ID 420.1.001.007

Author Name: David James

Organization: St. Lucie County Mosquito Control District (SLCMCD)

Establishing low-dose thresholds requires extensive research most mosquito control programs are not equipped to

carry out. We should rely on the label recommendations for application rates given the fact that, in the registration

process, proper rates have been addressed. 
 

Response 

See response to Comment ID 281.1.001.014.

 

 

Comment ID 432.1.001.008

Author Name: Trowbridge Todd

Organization: Clarke

§ 2.1 .1, §6.1.c.1, various citations in the PGP, the Fact Sheet and Appendix A expand on the operators responsibility to

use the "lowest effective amount" or "lowest amount" of pesticide product per application to "minimize discharge".

Clarke points out that under this condition , any application rate above the minimum rate listed on the US EPA

registered product label might be challenged as not minimizing a discharge.

 

This is problematic in that consistently using low or lowest rates creates the risk of species resistance. This can create a
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situation where increased use of pesticide is required to counter poor efficacy, defeating the purpose of IPM and the

intent of the PGP.

 

Under an Integrated Pest Management Strategy the proper application rate is determined using the rate range on the

product label and considering environmental conditions, habitat, target species, population levels as well as past

experience and judgment. There will seldom be a closed mathematical formula for predetermining the application rate.

While techniques exist to characterize the buildup of resistance in a pest population, the technology to predict

resistance buildup based on different application rates does not exist. Without clarifying language in the permit,

managers' decisions to use an application rate higher than the lowest rate allowed on the FIFRA label may be

challenged. This concern might lead managers to inappropriately apply at doses promoting resistance buildup, resulting

in negative impacts to public health and increased frequency of application or higher rates to impart effective control.

 

The Clean Water Act protections afforded by this permit stem from adherence to the management practices found

throughout section 2.0 - not from application rates. In keeping with policy established for both the Industrial and

Construction General Permits, operators need to be able to clearly point to compliance based on adherence to the

BMP's in the permit. Therefore "minimizing discharge" in the case of Pesticide General Permit must be clearly tied to

following Integrated Pest Management Techniques - and can only be established by the degree of adherence to those

practices . These practices are documented in the POMP for the purposes of establishing defensible compliance with

the Clean Water Act.

 

Clarke strongly recommends that relevant sections of the PGP and Fact Sheet be changed to read:

 

1. Use integrated pest management approaches to minimize the number and frequency of pesticide applications

necessary to control the target pest, consistent with reducing the potential for development of pest resistance; 
 

Response 

Based on comments received, Part 2.1.1 of the PGP no longer includes the requirement to use “the lowest effective amount of

pesticide product per application and optimum frequency of pesticide application necessary to control the target pest, consistent

with reducing the potential for development of pest resistance.”  The permit language in Part 2.1.1 now reads “use only the amount

of pesticide and frequency of pesticide application necessary to control the target pest, using equipment and application procedures

appropriate for this task.”  See responses to Comment IDs 281.1.001.014 and 450.1.001.017.

 

Comment ID 437.1.001.008

Author Name: Sumner Lewis

Organization: U.S. Army Corps of Engineers

Who determines the lowest effective amount of pesticide? Will this be the applicator, operator, the EPA or the herbicide

manufacturer? This is an example of vagueness of Section 2.1 that should be addressed. It is not clear what terms like

"pest management area", "regular maintenance" or "proper operating condition" actually means. 
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Response 

“Pest Management Area” is defined in Appendix A of the final permit. See also response to Comment ID 464.1.001.005.  See Part 2

of the Fact Sheet for more discussion on “regular maintenance” and proper operating condition.  See response to Comment ID

281.1.001.014.

 

 

Comment ID 442.1.001.009

Author Name: Schulze Carl

Organization: National Plant Board (NPB)

Furthermore, the use of the term "lowest effective rate" is in conflict with the principles of FIFRA regulations and the

EPA accepted pesticide label. This will cause conflict between the CWA and FIFRA. The NPB recommends that EPA

accept the FIFRA label as the mechanism to establish effluent limitations. As there is no definition of "lowest effective

rate", this subjective term is open to interpretation and will be cause for conflict. Who determines the lowest effective

rate? Relying on the FIFRA label, which is understood to establish upper and lower limits on rate of pesticide

application eliminates the conflict with the draft permit and uses an established mechanism for variability between

pests, rates of application, use sites and resistance management all related to effective pest control. 
 

Response 

See response to Comment ID 281.1.001.014.

 

 

 

Comment ID 443.1.001.003

Author Name: Anonymous Anonymous

Organization:  

Pesticide Application Rate Selection -

 

In Section 2.1.1., the permit requires "Using the lowest effective amount of pesticide product per application and

optimum frequency of pesticide applications necessary to control the target pest, consistent with reducing the potential

for development of pest resistance". This is not a reasonable request for applicators due to the likelihood of pests to

develop resistance to pesticides at lower rates. Using the lowest effective amount of pesticide product per application

can increase the chance of resistance in pest populations, in return decreasing the effectiveness of the pesticide which

could result in an increase in the usage of a pesticide. In some cases, using the lowest effective amount of pesticide

product per application contradicts label wording, resulting in noncompliance with a federally approved labeled product.  
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Response 

See response to Comment ID 281.1.001.014.

 

 

Comment ID 446.1.001.009

Author Name: Inabinet John

Organization: Environmental Resources,  South Carolina Public Service Authority (Santee Cooper)

1. Pesticide application rates, and in some instances application frequencies, are regulated under the Federal

Insecticide, Fungicide and Rodenticide Act (FIFRA). Application rates mandated by FIFRA are established by thorough

research and testing by both industry and third-party researchers. These mandated application rates then become part

of the pesticide's label. Chapter 6, Subchapter II, Section 136j 2(0) of FIFRA states that "It shall be unlawful for any

person to use any registered pesticide in a manner inconsistent with its labeling." Section 2 (7 U.S.C. 136) (2ee)(2) of

FIFRA does allow for "applying a pesticide at any dosage, concentration, or frequency less than that specified on the

labeling unless the labeling specifically prohibits deviation from the specified dosage, concentration, or frequency". In

mandating the use of the lowest effective amount of pesticide product per application, EPA is placing applicators in a

position of making research decisions well beyond the scope of most operations, thereby increasing the potential for

misuse and/or subsequent negative impact. This section of the PGP should simply call for the application of pesticides

in a manner consistent with its FIFRA mandated label rate.  

 

2. In an effort to identify the lowest amount of pesticide product per application and optimum frequency of pesticide

applications, the operator may unknowingly be fostering the development of pest resistance by under treating. The

ability to identify these precise treatment levels is beyond the ability of most mosquito control programs. Effective

treatment rates are spelled out in each chemical label. As such, the PGP should state that treatment applications must

be made in compliance with FIFRA approved product labels.   
 

Response 

See response to Comment ID 281.1.001.014.

 

 

 

Comment ID 453.1.001.029

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)
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The aerial application industry employs a number of different technologies and stewardship methods to provide on-

target delivery of pesticide products to the areas specified in their client contracts. Examples of such technology used

commonly in aerial application to ensure on-target delivery of applied materials include Global Positioning System

(GPS) units, electrostatic spray systems, high efficiency nozzles, and boom lowering systems that allow nozzles to

spray even closer to the crop canopy that a pilot may achieve by aircraft positioning alone.

 

According to EPA data, nearly 95 percent of aerial applicators use navigational GPS. The GPS unit works in

conjunction with Geographical Information System (GIS) software, providing a precise map of an exact field location

using infrared technology to determine the various field conditions. These conditions may include moisture levels, crop

health, soil nutrient conditions and pest populations. The GPS unit, combined with GIS software capabilities and the

variable rate flow controller, allow the product to be applied in varying dosages according to crop needs in the field and

targeting the material to be delivered only where it's needed. This minimizes pesticide application needed and spray

drift potential. Another technology system used by agricultural aviators to ensure more targeted and efficient

applications of crop protection products is the Aircraft Integrated Meteorological Measurement System (AIMMS).

AIMMS provides valuable wind speed, direction, relative humidity and temperature information to the pilot so that he

can further precisely target his application. AIMMS is essentially an on-board anemometer. It develops weather-related

readings each second (or approximately every 200 feet for a moving ag aircraft); syncs those data with the exact

latitudinal and longitudinal location of the ag aircraft; and saves that information into the aircraft's GPS system.  
 

Response 

EPA acknowledges the comment and appreciates the information about various Pest Management Measures available to minimize

discharges of pesticides.

 

 

Comment ID 455.1.001.011

Author Name: Howell Bradford

Organization: Applied Biochemists

2.1.1. Use the lowest effective amount… - This requirement should be deleted. Such rationale has the potential to

increase the incidence of pest resistance and compromise control efforts.  It is certainly in the best economic interests

of the applicator to follow this guideline as a standard operating procedure.  However, environmental conditions, water

quality parameters and stage and abundance of plant growth may all be considered in his/her decision. Such a

simplistic statement, subject to regulatory discretion and opinion and could lead to increased incidence of control

failures with this underlying threat based upon opinion.  
 

Response 

See responses to Comment ID 281.1.001.014 and Comment ID 234.1.001.007.
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Comment ID 463.1.001.003

Author Name: Mcgavic Jeanette

Organization: Hamilton County Health Department (HCHD),  Hamilton County,  Indiana (IN)

• HCHD interprets section 2.1.1 to mean that only the lowest effective dose as listed on the product label according to

FIFRA may be used. Most labels list a range of appropriate doses, which allows the operator to use best judgment

according to each site and situation. This section should be re-worded to allow for best judgment, so long as the

maximum effective dose as listed on the product label is not exceeded. 
 

Response 

See response to Comment ID 281.1.001.014.

 

 

Comment ID 464.1.001.008

Author Name: Markowski Daniel

Organization: Vector Disease Control,  Inc. (VDCI)

VDCI believes that using the "lowest effective amount of pesticide" is not the best use of terminology. It should be noted

that the routine use of low amounts of pesticide can be a significant factor leading to insect resistance. Furthermore,

establishing the "lowest effective amount" would in most cases require extensive research, including additional

applications. These activities would not only become a burden for a great many mosquito control districts, but they may

also lead to numerous research trials, nationwide, to determine the lowest effect amount. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 485.1.001.017

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

The EPAs application rate objectives can be met by directing the applicator to follow the label, rather than requiring

research-based judgments on resistance management the "for hire" applicator may not be qualified to make. The
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NPDES permitting program was designed to reduce pollutants that flow from manufacturing plants and waste water

treatment plants and is useful for those facilities. However, in the real world low pesticide application rates actually

promote resistance. This requirement should be deleted. 
 

Response 

On January 7, 2009, the Sixth Circuit vacated EPA’s 2006 NPDES Pesticides Rule under a plain language reading of the CWA.

National Cotton Council of America v. EPA, 553 F.3d 927 (6th Cir., 2009).  The Court held that the CWA unambiguously includes

“biological pesticides” and “chemical pesticides” with residuals within its definition of “pollutant.” Specifically, an application of

chemical pesticides that leaves no excess portion is not a discharge of a pollutant, and the applicator need not obtain an NPDES

permit.  However, chemical pesticide residuals are pollutants as applied if they are discharged from a point source for which

NPDES permits are required.  Biological pesticides on the other hand are always considered a pollutant under the CWA regardless

of whether the application results in residuals or not and require an NPDES permit for all discharges from a point source.  As a

result of the Court’s decision to vacate the 2006 NPDES Pesticides Rule, at the end of the two-year stay, NPDES permits will be

required for discharges to Waters of the United States of biological pesticides, and of chemical pesticides that leave a residue.  In

response to the Court’s decision, EPA proposed this general permit on June 4, 2010 to cover certain point source discharges

resulting from pesticide applications.

See response to Comment ID 281.1.001.014.

 

 

 

Comment ID 488.1.001.005

Author Name: Cadman Sollie

Organization: Wyoming Weed and Pest Council

The US EPA has made a determination within the draft permit that "operator" is of scientific background and should

incorporate field studies on pesticide efficacy on target pests. It also continually suggests pest resistance can be

avoided by using the lowest amount possible of the pesticide applied. This language suggests applicators should use

rates below those determined or suggested by the label. Continued "under application" of labeled rates may reduce

efficacy of the pesticide thereby leading to the need for additional applications. "Under application" can also do more for

developing pesticide resistance then "over application". The permit should only condone using rates consistent to the

approved labeled amounts. (Refer to 2.1.1; 2.2.1.2; 2.2.2.2; 2.2.3.2; 2.2.4.2; 4.1; 5.1.4.1(a); 6.1(c)(1)) 
 

Response 

See response to Comment ID 281.1.001.014. The PGP requires Operators to have the experience and working knowledge to apply

pesticides properly. The PGP requires the Operator to apply such expertise and working knowledge to use his/ her Best Professional

Judgment in meeting the permit terms.
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Comment ID 490.1.001.017

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

2.1.1. Use the lowest effective amount

 

The EPA's application rate objectives can be met by the applicator following the independent obligations and authority

of the label, rather than requiring research-based judgments on resistance management the "for hire" applicator is not

qualified to make. Additionally, the reduced use of pesticides or inadequate application of product promotes pest

resistance and can lead to increased applications over time. The FIFRA label process takes into account resistance

issues when determining use pattern and should be the basis for application. 

 

This requirement should be deleted. 
 

Response 

See response to Comment ID 281.1.001.014.

 

 

 

Comment ID 497.1.001.004

Author Name: Hardy Karissa

Organization: Idaho Transportation Department (ITD)

In Part 2.1.1, the Draft PGP states "use the lowest effective amount of pesticide product per application and optimum

frequency of pesticide applications necessary to control the target pest, consistent with reducing the potential for

development of pest resistance." ITD is concerned that this statement as written may be misleading and could leave

permit holders vulnerable to legal action by a third party. In addition it would be helpful if guidance were given or

referenced on a how to determine the lowest application rate or optimum application. 
 

Response 

See response to Comment ID 281.1.001.014.
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Comment ID 498.1.001.006

Author Name: Isom Roger

Organization: California Cotton Ginners & Growers Associations (CCGGA)

Minimizing Pesticide Rates

 

EPA, as a part of the PGP, states that applicators should use the minimum effective rate of pesticides. In section 2.1.1

., it specifically requires operators to use the lowest effective amount of pesticide per application and optimum

frequency of applications necessary to control the target pest , consistent with reducing the potential for pest resistance

. We are concerned that this could be in direct conflict with the label and application restrictions already established

under FIFRA. Under FIFRA, EPA reviews scientific data and sets a range of efficacious application rates designed to

ensure effectiveness while demonstrating no unreasonable adverse effects. Yet, under the PGP, EPA appears to be

requiring an applicator to make another determination with respect to application rates , frequency and resistance

potential which mayor may not be consistent with label recommendations. This statement must be removed from the

permit. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 506.1.001.008

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

In general, TDA supports the use of Technology-Based Effluent Limitations. However, the phrase, "Use the lowest

effective amount of pesticide product per application and optimum frequency of pesticide applications necessary to

control the target pest, consistent with reducing the potential for development of pest resistance" may be confusing. The

phrase "lowest effective amount of pesticide" will be difficult to determine for many applicators since they do not have

access to the registrant' s data on product efficacy . Only the pesticide label will be available to most applicators. If EPA

is concerned that applicators apply more than the labeled pesticide rates, then the language should be changed to, "Do

not apply pesticides at rates higher than listed on the label: ' If applicators do apply more than the labeled rates this is

already a violation of FIFRA and state laws. 
 

Response 

Based on comments received, Part 2.1.1 of the PGP no longer includes the requirement to use “the lowest effective amount of

pesticide product per application and optimum frequency of pesticide application necessary to control the target pest, consistent
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with reducing the potential for development of pest resistance.”  The permit language in Part 2.1.1 now reads “use only the amount

of pesticide and frequency of pesticide application necessary to control the target pest, using equipment and application procedures

appropriate for this task.” EPA understands that the appropriate application rates are variable depending on the conditions, and

expects Operators to use their best professional judgment in combination with the label requirements in determining the appropriate

amount of product needed. EPA does not believe that access to registrant’s data on product efficacy is needed in determining the

appropriate application rates for purposes of complying with the technology-based effluent limitations. For further discussion on

Part 2.1.1., please see response to Comment ID 281.1.001.014.

 

 

Comment ID 508.1.001.004

Author Name: Redovan Shelly

Organization: Florida Mosquito Control Association (FMCA)

Low Application Rates: Using the lowest application rate of an insecticide is not always the best IPM approach. Using

the lowest application rate could lead to lowered susceptibility. We recommend using thresholds established in the

registration process. Smaller programs may not have the ability to carry out the research needed to determine the

lowest, effective rate and should rely on label guidelines. Mosquito control programs in Florida generally adhere to the

Integrated Pest Management (IPM)philosophy. We calibrate our equipment, we use handheld devices to enter data in

the field for record keeping, and we provide reports to the State on an annual basis, etc. Most of our best management

practices are spelled out in Florida's White Paper. The link below will take you to the White Paper. This document was

just updated in 2009 and it is what almost all mosquito control programs use as a tool, guideline, and reference when

performing their mosquito control tasks. It can be found at

http://mosquito.ifas.ufl.edu/Mosquito_Control_White_Paper.htm 
 

Response 

See response to Comment ID 281.1.001.014.

 

 

 

Comment ID 516.1.001.014

Author Name: Stoneman Bill

Organization: Biopesticide Industry Alliance (BPIA)

The Permit states that applicators must use the lowest effective amount of pesticide product per application. Exceeding

maximum label rates and applying excessive amounts of pesticide is not a standard practice to control pests and is cost

prohibitive. For mosquitoes and other Human Health Pests, EPA maintains very high standards of efficacy and

mandates the submission and the review of that data. Thus, the EPA approved label is reflective of that high standard
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and review, and following label directions should be sufficient and mandatory under a permit. The BPIA recommends

that this section be deleted. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 519.1.001.001

Author Name: Herero Maria

Organization: Valent Biosciences Corporation (VBC)

The application of the lowest effective dose, keeping pest resistance considerations in mind, is a compelling method of

reducing pesticide discharges to water. Nevertheless, reducing dosages to the point of below federally approved label

rates may actually add to the pest's resistance build up by not removing all partially susceptible individuals and

permitting them to reproduce. Determining and documenting this lowest effective dose may not be very practical and

will add an additional non-constructive burden to applicators. Under US EPA rules, insecticides for mosquito control

must prove their effectiveness under very strict guidelines. These guidelines have been set so as to protect humans

from the diseases carried by these pests. The federal label for these uses is based on being able to achieve this

effectiveness mandated by US EPA. Thus, at least for mosquito and other pests affectinq the Public Health, the

federally approved label should be followed and deviations from it not mandated.Maintaining equipment is mandatory

for valid, competent pest control. We support US EPA indications and also recommend the use of GPS and other

appropriate methodologies to ensure that product is applied where needed. 
 

Response 

One of the goals of the PGP is to establish technology-based effluent limitations based on permit writer best professional judgment

and for Operators to select and implement Pest Management Measures as necessary to meet those technology-based effluent

limitations.  EPA believes flexibility is needed for Operators to tailor Pest Management Measures to their situation as well as

improve upon them as necessary to meet the technology-based effluent limitations.  Pest Management Measures may include GPS

and other appropriate methodologies to ensure that product is applied where needed.  See response to Comment ID 281.1.001.014.  

 

Comment ID 521.1.001.007

Author Name: Cswercko Courtney

Organization: Iowa Department of Natural Resources (IDNR)

IDNR and Iowa stakeholders are concerned with the language that requires that the lowest effective amount of a

pesticide be used at all times. Our stakeholders have indicated that the "lowest effective amount" is impossible to
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calculate, and that all operators apply at the rate recommended on the pesticide label. As pesticide products are very

expensive, operators never apply more pesticide than is necessary. IDNR suggests that EPA change the language

regarding the lowest effective amount as follows: In order to use the lowest effective amount of pesticide product per

application, follow the pesticide product label instructions and apply pesticides at no more than the recommended

application rate. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 523.1.001.012

Author Name: Kee Ed

Organization: National Association of State Departments of Agriculture (NASDA) and  Delaware Department of Agriculture

The permit also includes language such as: "Use the lowest amount to effectively control the pest consistent with

reducing the potential for development of pest resistance.3" Language of this nature is vague and could be interpreted

many ways by both the applicator and general public. The amount of pesticide that controls a pest could vary from day

to day or by geographical area dependent on a number of weather and other environmental variables. This raises

questions as to the exact meaning of ‘effective control'. Does this mean 100% pest elimination? Or perhaps 75%? Who

will be responsible for determining whether a pest has been effectively controlled? What happens if an operator uses

the lowest amount but it doesn't effectively control the pest? Is that operator in violation of the CWA? These excessively

prescriptive permit requirements could lead to a scenario in which an operator's actions to comply with the CWA and

this permit could put him in violation of FIFRA. (Theoretically, some day it could be possible that only one particular

pesticide may control a particular resistant pest at ten times the labeled rate. The lowest effective rate, as required by

this draft, would be in violation of FIFRA but in compliance with the CWA.) 
 

Response 

Based on comments received, Part 2.1.1 of the PGP no longer includes the requirement to use “the lowest effective amount of

pesticide product per application and optimum frequency of pesticide application necessary to control the target pest, consistent

with reducing the potential for development of pest resistance.”  The permit language in Part 2.1.1 now reads “use only the amount

of pesticide and frequency of pesticide application necessary to control the target pest, using equipment and application procedures

appropriate for this task.”  For further discussion of Part 2.1.1., please see response to Comment ID 281.1.001.014.

 

 

Comment ID 561.001.002

Author Name: Broekstra Jason
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Organization: PLM Lake and Land Management Corp. (PLM)

EQUIPMENT PLM operates a wide range and variety of sampling equipment, application equipment, mechanical

harvesters and personal application equipment. Much of our equipment has been designed and built specifically for

PLM to attain precise data and control of the application rates and areas. It is in our best interest to use the lowest

amount of pesticide product per application and to optimize the frequency of applications â€" our equipment has been

designed to assure these points. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 570.1.001.012

Author Name: Layne Carlton

Organization: Aquatic Ecosystem Restoration Foundation (AERF)

Representatives of the EPA OW have repeatedly indicated that they understand the pesticide label is the law and that

the label provides for a range of application rates depending on the circumstances of the proposed application. AERF

respectfully requests that language of this sort replace language currently in use that requires the minimization of

pesticide applications. In addition to already being covered by FIFRA, low rates actually can promote resistance

contrary to EPA's assertion in the Fact Sheet. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 581.001.009

Author Name: Steenson Daniel

Organization: Nampa and Meridian Irrigation District (NMID)

Section2.1.1 requires the" lowest effective amount of pesticide product per application " and there are references in

sections 2.2.2.2, 5.0 and 5.1.4.1(a) to using the lowest effective amounts and/or minimizing discharges. However, such

ambiguous, discretionary and subjective requirements are unnecessary and only create confusion. Any references to

minimum or lowest effective amounts should be modified to provide that use should be consistent with FIFRA label

requirements which provide maximum amounts to effectively address the problem and to prevent any adverse effects to

the environment. As stated above, FIFRA label requirements are a technology control to prevent adverse effects to the

environment and there is no reason to require additional subjective decisions. The PGP should simply provide that the

use shall comply with the FIFRA label requirements.  
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Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 596.1.001.007

Author Name: Breaux Brian

Organization: Louisiana Farm Bureau Federation, Inc.

LFBF is concerned about page 31781 of the Friday, June 4, 2010 Federal Register Notice, regarding the proposed

NPDES permit Section "Technology-Based Effluent Limitations". Permit authority states that "requires all operators to

minimize pesticide discharges into waters by doing the following: (1) Use the lowest effective amount of pesticide

product per application and optimum frequency of pesticide applications necessary to control the target pest". LFBF

asks that EPA remove this section; or at a minimum clarify that the operator has authority to use the proper label rate

that can best address the targeted pest. The current language could be interpreted that operators do not have the

authority to apply the correct label rate to kill the targeted pests. Operators must be able to use the correct label rate of

pesticide to comply with the label. Improper application rates will leave surviving insect pests after an application which

will quickly multiply into an insect population resistant to the pesticide. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 597.1.001.008

Author Name: Markowski Daniel

Organization: Vector Disease Control, Inc. (VDCI)

VDCI believes that using the "lowest effective amount of pesticide" is not the best use of terminology. It should be noted

that the routine use of low amounts of pesticide can be a significant factor leading to insect resistance. Furthermore,

establishing the "lowest effective amount" would in most cases require extensive research, including additional

applications. These activities would not only become a burden for a great many mosquito control districts, but they may

also lead to numerous research trials, nationwide, to determine the lowest effect amount.

 

As stated in Section 1.5, operators under the PGP "must comply with all other applicable federal and state laws and

regulations that pertain to your application of pesticides." We feel this would include all EPAapproved pesticide label

language related to proper application rates.

 

Hence, we suggest alternative language to include "Pesticide applications should follow all EPAapproved label

PGP Responses to Comments Technology-Based Effluent Limitations

192910/31/2011 04:04 PM EDT



 

guidelines for applications to control the target pest, consistent with reducing the potential for development of pest

resistance;" 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 614.1.001.017

Author Name: Mann Joseph

Organization: National Environmental Law Center (NELC)

Comment 13: EPA should require the use of the least toxic alternative to pesticides, or at least require that non-toxic

methods of pest control be employed first.

 

Commentors agree that all dischargers covered by the permit "must implement site-specific control measures that

minimize discharges of pesticides to waters."  Draft Permit at 8, § 2.0.  In the absence of numeric discharge limits,

enforcement of this minimization requirement will be absolutely essential for protecting water quality.  In order to truly

"minimize" such discharges, however, the permit should, we believe, contain an explicit, presumptive preference for

non-toxic alternatives to pesticide use in every case. Only in situations where this proves impractical (e.g., after the

performance of a rigorous pesticides needs analysis, or where non-toxic alternatives have been tried and been found to

be unsuccessful in controlling pests) should the discharge of pesticides to water be allowed. And, when pesticides are

to be used, the permit should require that preference be given to the safest of those pesticides that will do the job.

 

This approach is wholly consonant with the Act's "technology-forcing" focus, long noted by the federal courts. See

generally Weyerhaeuser Co. v. Costle, 590 F.2d 1011, 1025 (D.C. Cir. 1978); NRDC v. EPA, 859 F.2d 156, 208-09

(D.C. Cir. 1988). In practice, the implementation of the NPDES permitting program for pesticides should lead both to the

development of newer aquatic pesticides that do their work without leaving residues and to increased reliance on less

toxic means of pest control.  Such advancements were envisioned in the 1971 legislative history of the Act itself by

Senator Dole, who emphasized the importance of "develop[ing] alternative means of pest, weed and fungal control,"

reducing "[o]ff-target applications," and developing "pesticides which degrade after application and leave no toxic or

hazardous after-products." S. Rep. No. 92-414, at 99 (1971) (emphases added), reprinted in 1972 U.S.C.C.A.N. 3668.

 

While pesticide applicators (and manufacturers) may disparage the feasibility of alternative pest control strategies, two

concluded CWA enforcement cases illustrate how NPDES permitting can spur the effective use of non-pesticide

alternatives.  After the Ninth Circuit's 2001 Headwaters decision, the Talent Irrigation District switched from a chemical

herbicide to mechanical means for controlling aquatic vegetation, thus avoiding the need for an NPDES permit while

simultaneously improving the environmental quality of the waterway. See National Cotton Council, 6th Cir. Docket No.

06-4630, Graham Decl. Supp. Pet'r Opp'n EPA Mot. Stay Mandate (May 8, 2009) ¶¶ 4-8.  And, after a challenge to its

unpermitted aquatic pesticide use, Idaho's Gem County Mosquito Abatement District eliminated the direct discharge of

chemical pesticides to water, implemented programs to reduce mosquito habitat, and significantly reduced pesticide

use overall. See National Cotton Council, 6th Cir. Docket No. 06-4630, Dill Decl. Supp. Pet'r Opp'n EPA Mot. Stay
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Mandate (May 8, 2009) ¶¶ 6-7.  This approach has proven successful in controlling pests and insect-borne disease:

Gem County has experienced a decrease in the incidence of West Nile virus.  See id. ¶ 7.

 

Another effective approach that has lead to diminished pesticide use is the development of comprehensive water body

(or watershed) plans, examples of which are already in effect in Massachusetts and Connecticut, to coordinate aquatic

weed control activities.  See generally Massachusetts Executive Office of Environmental Affairs, "The Practical Guide to

Lake Management in Massachusetts" (2004), p. 15 et seq., available at

http://www.mass.gov/dcr/watersupply/lakepond/downloads/practical_guide.pdf.  Under such plans, all requests to use

pesticides are considered cumulatively, and control options are coordinated among various community members.

Applicators may be required to identify causes of pestilence (such as nutrient loading from agricultural activities, septic

systems, or runoff) and to undertake efforts to stem these causes.  Or they may be required to attempt non-toxic control

alternatives (such as benthic barriers or mechanical weed pulling) before pesticide use is allowed.[FN 17] These plans

also facilitate a consideration of the cumulative environmental impacts from the totality of pesticide use in a water body,

and thus help identify and reject excessive uses.  EPA should encourage the development of such plans in appropriate

circumstances.

 

 

[FN 17] The proposed pesticide discharge at Card Pond in Massachusetts, discussed above in Comment 9, was

rejected in large part because the applicator failed to submit a proper lake management plan.  As DEP indicated, an

adequate plan "should include water quality data, information on the history and sources of water quality degradation,

maps of the contributing watersheds, topography, mapped soils, surficial geology, land uses, zoning and other

information to identify existing pollution inputs to the water body.  The plan should also provide a water budget and a

nutrient budget for the water body.  It is essential to review past and current watershed management practices, assess

the effect of these practices on water quality, and evaluate alternative watershed management practices to improve

water quality through source control."  Order of Conditions for DEP Wetlands File #331-87 (April 7, 2009), p. 4.

 

 
 

Response 

EPA appreciates the examples provided by the commenter of projects where effective use of non-pesticide alternatives occurred.

The PGP does require the Operator to consider alternatives to pesticide application.  See response to Comment ID 359.1.001.002

regarding the need for flexibility in an Operator's decision on appropriate Pest Management Measures. EPA disagrees that the

technology-based effluent limitations required in the final PGP are inconsistent with the CWA legislative history.  See response to

Comment ID 281.1.001.014.

 

EPA does not have the authority to require watershed plans to implement the NPDES program. The PGP is only for Operators in

areas where EPA is the permitting authority.  See response to Comment ID 315.1.001.021 for discussion of states' flexibility to

design their permit.

 

 

Comment ID 617.1.001.005
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Author Name: Setting Mary

Organization: Maryland Department of Agriculture (MDA)

Minimize Pesticides Discharges to Waters of the United States. Draft states "Use the lowest effective amount of

pesticide product per application." The insecticide label gives specific directions for dosage rates to use. Health officials

need to take other factors into consideration such as health threat, mosquito populations, etc., when making decisions

on the dosage rate to be used given various circumstances. Since this issue is clearly described on the insecticide

label, we suggest that this section be removed. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 620.1.001.010

Author Name: Spaulding Steven

Organization: Wellmark International

Minimize Pesticide Discharges to Waters of the United States

 

The Permit states that applicators must use the lowest effective amount of pesticide product per application. Exceeding

maximum label rates and applying excessive amounts of pesticide is not a standard practice in mosquito control and is

cost prohibitive. We recommend that this section be deleted. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 639.1.001.007

Author Name: Somody Carol

Organization: Syngenta Crop Protection, Inc.

6) Avoid potential inconsistencies between the permit and the label. The discussion of "lowest effective rate" is

inconsistent with label directions. Rate ranges allow the choice of a rate appropriate for the pest(s), pest population,

weather conditions, etc. If the "lowest effective rate" is interpreted as the lowest labeled rate, this could lead to

insufficient control, development of pest resistance, and the need for additional pesticide applications. 
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Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 640.1.001.003

Author Name: Palla Greg

Organization: San Joaquin Valley Quality Cotton Growers Association (SJV)

A requirement for pesticide applicators to use a only minimum effective rate implies that any rate already approved

under FIFRA and that may be deemed more appropriate based on the conditions present in the judgement of the

qualified applicator and in accordance with the label would be impermissible. This requirement may ultimately lead to

more total pesticide applied if multiple applications at lower rates prove ineffective.  
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 646.1.001.010

Author Name: Unknown Unknown

Organization: Southlake Mosquito Lake Abatement District (SLMAD) County, Illinois

Section 5.1.4.1. Application Rate and Frequency. The PGP focuses on the Clean Water Act's goal of minimizing

pesticide discharges into the waters of the United States by using the lowest effective rate of application. When

addressing the Ubiquitous public health problem that is the mosquito the SLMAD trustees are convinced that focusing

on the use of the lowest application rate of a mosquitocide does not promote a successful and environmentally sensitive

integrated pest management program. SLMAD has for many years used an integrated pest management program that

focuses on providing the greatest measure of protection to the public's health while minimizing total pesticide usage.

 

The trustees believe that any attempt to tie such an effective integrated pest management program to an application

rate will frequently see the benefits of the program trumped by factors such as local habitat variation, resistance build-

up, frequency of application and changing weather conditions. The trustees believe that a program that uses the lowest

effective amount of chemical when larviciding or adulticiding may kill some larvae and mosquitoes. However, the

trustees are convinced that multiple applications will become necessary to accomplish the same public health protection

that is produced by the District's present IPMP. These multiple applications will result in more chemicals being put into

the environment at a higher cost. The SLMAD is also certain that such a program will increase the chemical resistance

of the adults and larvae that survive the lowest effective dose. The whole point of an IPMP, which we have successfully

used for many years, is to bring about an overall reduction in the use of chemicals, by targeted but less frequent use of

them, combined with a public awareness and education program. It would be a costly error to burden entities such as
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ours with a regulation that is not scientifically sustainable in actual practice. 
 

Response 

Based on comments received, Part 2.1.1 of the PGP no longer includes the requirement to use “the lowest effective amount of

pesticide product per application and optimum frequency of pesticide application necessary to control the target pest, consistent

with reducing the potential for development of pest resistance.”  The permit language in Part 2.1.1 now reads “use only the amount

of pesticide and frequency of pesticide application necessary to control the target pest, using equipment and application procedures

appropriate for this task.”  See response to Comment ID 281.1.001.014 for further discussion. 

 

The final PGP does not require implementation of an IPMP (integrated pest management program).  The final PGP does require a

plan similar to an IPM plan -- termed the Pesticide Discharge Management Plan (PDMP).  PDMP is a tool both to assist Decision-

makers in documenting what pest management measures it is implementing to meet the effluent limitations, and to assist the

permitting/compliance authority in determining whether the effluent limitations are being met.  Based on comments received, Part

5.1.4 of the final permit no longer requires documentation of the application rate and frequency (i.e., optimum frequency and

pesticide resistance).  For discussion of the PDMP requirement, see response to Comment ID 344.1.001.010.

 

 

Comment ID 665.1.001.005

Author Name: Henderson Carol

Organization: New Hampshire Fish and Game Department

Page 8, 2.1.1 - There is an emphasis on minimization of pollutants for amounts and per label; however, there is also a

need for further clarification of the optimum frequency of pesticide applications. What exactly and how is this

determined? 
 

Response 

See response to Comment ID 281.1.001.014. EPA's revised "minimize" requirement states in the final permit "use only the amount

of pesticide and frequency of pesticide application necessary to control the target pest, using equipment and application procedures

appropriate for the task." The word "optimum" is not used in this requirement. It is the Operator's Best Professional Judgment in

combination with label requirements that is used to make this determination.

 . 

 

Comment ID 669.1.001.004

Author Name: Hut Thomas
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Organization: Dayton & Montgomery County Public Health, Ohio

PGP section 2.1.1 and 6.0.c.1 requires the operator to minimize the pesticide discharges into waters of the US by using

the lowest effective pesticide application rate. Following an IPM philosophy/plan will minimize total pesticide usage.

However, it is impossible to identify the lowest effective application rate on a specific day due to variables in weather

(temperature, wind speed) and habitat which affects mosquito activity. Requiring the use of IPM practices is a sound

method to minimize discharges but compliance with this section should not be related to a specific application rate. 
 

Response 

Based on comments received, Part 2.1.1 of the PGP no longer includes the requirement to use “the lowest effective amount of

pesticide product per application and optimum frequency of pesticide application necessary to control the target pest, consistent

with reducing the potential for development of pest resistance.”  The permit language in Part 2.1.1 now reads “use only the amount

of pesticide and frequency of pesticide application necessary to control the target pest, using equipment and application procedures

appropriate for this task.” 

 

The final PGP does require a plan similar to an IPM plan -- termed the Pesticide Discharge Management Plan (PDMP).  PDMP is a

tool both to assist Decision-makers in documenting what pest management measures it is implementing to meet the effluent

limitations, and to assist the permitting/compliance authority in determining whether the effluent limitations are being met. The

technology-based effluent limitations set forth in Part 2 require the Operator to minimize the discharge of pesticides to Waters of

the United States from the application of pesticides.  See response to Comment ID 281.1.001.014.

 .

 

Comment ID 680.001.013

Author Name: Hamilton Keri

Organization: Wyoming Farm Bureau Federation

Section 2.1.1 discusses the need for pesticide applicants to use the "lowest effective amount of pesticide per

application" appears to require applicators to conduct their own studies to determine what that amount would be lower.

Not only that but this section and the fact sheet suggests these applicants should also be measuring in some way the

possibility of pesticide resistance. The fact sheet begins by reiterating that applications in violation of FIFRA are illegal,

but then moves into a discussion about requirements that appears to force applicants to conduct their own scientific

reviews to move beyond the FIFRA label directions. The costs for applicants to do their own studies is enormous and in

the end will more than likely result in the same answer that is already provided on the label. We feel this section is too

costly for applicants to implement, and the information applicants would gain is redundant. EPA should not make this a

requirement for pesticide applicators. 
 

Response 
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See response to Comment ID 281.1.001.014.

 

Comment ID 682.1.001.005

Author Name: Emmerich John

Organization: Wyoming Game and Fish Department (WGFD)

Section 2.1.1, Use the lowest effective amount of pesticide product per application. The EPA approved product label

provides the rate and the recommended amount to be applied as registered by the manufacturer. This section should

simply state to follow the EPA approved product label. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 687.1.001.013

Author Name: Unknown Unknown

Organization: Minor Crop Farmer Alliance (MCFA)

The draft PGP requires the operator to assure that its equipment's rate of pesticide application is calculated to deliver

the "precise quantity of pesticide needed to achieve greatest efficacy against the target pest." This absolute

requirement must be modified. When read literally, it creates standards that may be incredibly difficult to achieve in

practice. The Agency is aware that breakdowns in equipment occur. The requirement should be appropriately qualified

to state that the operator should take reasonable steps to assure that the equipment is operating in a manner to

apply/deliver the pesticide to the treatment site or pest in accordance with label requirements. Nothing further of the

operator should be required than to follow the label directions. If the Agency wants use requirements associated with

the pesticide, those requirements should be on the pesticide's label directions. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 691.001.004

Author Name: Burgess Greg

Organization: Pearl River Valley Water Supply District,  Mississippi

PGP Responses to Comments Technology-Based Effluent Limitations

193610/31/2011 04:04 PM EDT



 

It appears that the permit directs you to apply pesticides in lesser rates than recommended by the pesticide

manufacturer in a hope to minimize the amount of pesticide used. However, this would appear to be a thought that

might actually increase the amount of pesticides that would reach Waters of the US. The amount recommended by the

manufacturer is that for a reason; using a lesser amount could result in not controlling the pest, which could result in

additional applications. Not only would additional applications result in potentially more pesticides reaching Waters of

the US but also a significant increase in time and money. 
 

Response 

See response to Comment ID 281.1.001.014.
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Comment ID 695.1.001.002

Author Name: Finlayson Brian

Organization: American Fisheries Society (AFS)

However, requiring the lowest amount of pesticide, in the smallest area possible, can place the treatment objective at

risk for failure because of less than prudent pest control strategies. Examples include requiring inappropriately low

treatment dosages and inappropriately restricting the size of treatments zones. For example, Vermont issues permits

for lamprey treatments on Lake Champlain and in some instances limited the lampricide (TFM) application rate to 1.0

times the minimum lethal concentration (MLC) for the target species which is an inappropriate low treatment

concentration. At that concentration, natural dilution, attenuation at the beginning and end of the application, and other

environmental factors can cause the realized, instream concentration for fall below the MLC. Normally, TFM is applied

at 1.5 times MLC to accommodate that concern. Based on other studies, applying at too low of a dose can encourage

resistance because the resistant individuals survive and reproduce but the sensitive individuals do not. It has been

reported that resistance to rotenone was developed in mosquitofish where repeated sublethal dosages over time

allowed survivors, naturally higher tolerance to rotenone, to survive and breed. In restricting treatment area size, the

State of California permitted a rotenone application that had excluded a headwater lake and other areas that may have

provided refugia for the target species. If the target fish survived and reproduced and ultimately repopulated the

treatment area after treatment, then a considerable quantity of piscicide, as well as time and expense would be wasted.

In both examples, justifications for the limitation on the permit were to minimize pesticide use; in both instances, the

success of the treatments was inappropriately placed at risk. 

 

Recommendation: Following references to minimizing the quantity of pesticides used, add text stating that following

rotenone product labels and the Rotenone SOP Manual are consistent with this concept and the dose and treatment

area should not be minimized to the point of jeopardizing the potential success of the treatment. 
 

Response 

See responses to Comment IDs 281.1.001.014 and 450.1.001.017

 

 

Comment ID 703.001.004

Author Name: Hancock William

Organization: Marine Biochemists owned by Arch Chemicals, Inc.

The EPA's application rate objectives can be met by directing the applicator to follow the label, rather than requiring

research-based judgments on resistance management the "for hire" applicator is not qualified to make. This

requirement should be deleted. 
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Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 705.1.001.014

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Reference: First Sentence "Use the lowest effective amount of pesticide product per application ….".

 

Comment: The EPA approved product label provides the rate and is the recommended amount to be applied as

registered by the manufacturer. This section as written is ambiguous, unenforceable and unneeded. It is not the role of

this permit or any other to specify what, how, when, how much can be applied or to specify methodology of applications. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 716.1.001.002

Author Name: Cunniff Lori

Organization: Orange County Environmental Protection Division, Florida

Section 2.1 Minimizing Pesticide Discharges In this section, it states "Use the lowest effective amount of pesticide

product per application and optimum frequency of pesticide applications necessary to control the target pest, consistent

with reducing the potential for development of pest resistance". This objective could be achieved by directing the

applicator to follow the application rate listed on the product label. The use of sub-optimal rates may actually increase

pest resistance or promote resistance selectivity among some species. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 731.001.003

Author Name: Wilson, Jr. John

Organization: Aqua Doc Lake and Pond Management
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In developing these management practices over the last 28 years and with over 200 years of combined knowledge of

aquatics, we have found that in order to effectively manage Ohio ponds, using the least amount of pesticides necessary

and causing the least amount of stress possible to an aquatic ecosystem, is to implement programs that are routine and

consistent. Our management programs consist of 12 visits throughout the active growing season. By visiting these

waters every 2 weeks, we are able to use minimal rates of chemicals and control nuisancespecies are allowed to get

out of control, is when high rates of chemicals must be used and at often times with severe consequences to the

aquatic ecosystem.  
 

Response 

EPA agrees that frequency of application is an important factor for Operators to consider when developing pest management

practices. EPA has modified the permit's "minimize" standard so that it requires consideration of frequency of application. See

response to Comment ID 281.1.001.014.

 

 

Comment ID 733.001.001

Author Name: Stumbaugh Ryan

Organization: Aquatic Environment Consultants Inc.

I have been a certified aquatic pesticide applicator for 4 years. I have never had a violation. I use aquatic pesticide in

accordance with the label. Using an overdose of chemical is a tremendous waste of money. Every product that we use,

can be effectively applied below the labeled rates given on the container and achieve the desired level of control. In

short, we would not be in business if we used excess chemical as it would be too costly. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 734.001.002

Author Name: Sweeney Susan

Organization: PLM Lake and Land Management Corporation

EQUIPMENT PLM operates a wide range and variety of sampling equipment, application equipment, mechanical

harvesters and personal application equipment. Much of our equipment has been designed and built specifically for

PLM to attain precise data and control of the application rates and areas. It is in our best interest to use the lowest

amount of pesticide product per application and to optimize the frequency of applications as our equipment has been

designed to assure these points. 
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Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 738.001.004

Author Name: Schmitz Marc

Organization: Marine Biochemists,  Aquatic Management Company

So, a "for hire" aquatic applicator must have the proper equipment in good repair to apply a pesticide in compliance with

its label. 2.1.1. Use the lowest effective amount¦

 

The EPA's application rate objectives can be met by directing the applicator to follow the label, rather than requiring

research-based judgments on resistance management the "for hire" applicator is not qualified to make. This

requirement should be deleted. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 740.001.009

Author Name: Carlson Donald

Organization: Kansas Department of Health and Environment (KDHE)

Permit Page 8, Part 2.1 .1 : One of the proposed technology-based effluent limitations to minimize pesticide discharges

requires, "Use the lowest effective amount of pesticide per application and optimum frequency of pesticide applications

necessary to control the target pest, consistent with reducing the potential for development of pest resistance ;". How

does EPA expect permittees and NPDES States to determine what is the lowest effective amount of pesticide per

application and the optimum frequency of pesticide application? Is this information readily available to the public,

permittee, and State agencies in a format that is easily understandable? We understand that this provision helps restrict

the quantities, rates, and concentrations ofpollutants discharged and, as such, is considered a technology-based

effluent limitation. Unless there are readily available sources and criteria which the public, permittees, State, and EPA

can ascertain defensible criteria to compare an "operator's" proposed or actual application rate against, we do not

consider this requirement to be enforceable. 
 

Response 
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EPA disagrees with commenter that the current permit language for effluent limitations is unenforceable; however, the Agency did

modify language for the final permit to further clarify Agency expectations.  Based on comments received, Part 2.1.1 of the PGP no

longer includes the requirement to use “the lowest effective amount of pesticide product per application and optimum frequency of

pesticide application necessary to control the target pest, consistent with reducing the potential for development of pest resistance.”

The permit language in Part 2.1.1 now reads “use only the amount of pesticide and frequency of pesticide application necessary to

control the target pest, using equipment and application procedures appropriate for this task.”  See responses to Comment ID

281.1.001.014 and Comment ID 515.1.001.003.

 

 

 

Comment ID 838.1.001.008

Author Name: Stambaugh Sharmon

Organization: Alaska Department of Environmental Conservation

The draft PGP requires the use of minimal effective amounts of pesticide and optimal frequency (Section 2. 1). We think

that requirement will likely lead to creating pesticide resistance in target species. The amount of pesticide used should

be in accordance with the FIFRA-approved label. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 844.1.001.006

Author Name: Tatum Vickie

Organization: National Council for Air and Stream Improvement (NCASI)

We support, in principle, the non-specific wording of the requirement to "use the lowest effective amount of pesticide

product per application," which allows individual operators to tailor application rates to the specific site and pest.

However, the lack of any kind of objective assessment guidance raises some concern over precisely who or what will

be the accepted final authority on what the "lowest effective amount of pesticide product" might be.

 

We suggest modification of this subsection in order to provide some authoritative guidance on what constitutes the

"lowest effective amount." For example:

 

    Consult the product label or guidance from the state Cooperative Extension Service, consultants, or other qualified

authorities in order to determine the lowest effective amount of pesticide product per application… 
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Response 

Based on comments received, Part 2.1.1 of the PGP no longer includes the requirement to use “the lowest effective amount of

pesticide product per application and optimum frequency of pesticide application necessary to control the target pest, consistent

with reducing the potential for development of pest resistance.”  The permit language in Part 2.1.1 now reads “use only the amount

of pesticide and frequency of pesticide application necessary to control the target pest, using equipment and application procedures

appropriate for this task.”  See response to Comment ID 281.1.001.014.

 

 

Comment ID 926.001.003

Author Name: Reabe Jr

Organization: Reabe Spraying Service Inc.

2 .0 Technology-Based Effluent Limitations 2.1.1 Minimize Pesticide Discharges "The lowest effective amount of

pesticide product... necessary to control the target pest, consistent with reducing the potential for development of pest

resistance" is a compromise between the two objectives. Higher pesticide rates help reduce resistance development.

How much of a kill is deemed to be effective? Is 659'o kill good enough or is 809'o the optimum compromise? Will the

IPM consultant make this decision? Will someone 200 miles away in some office reviewing the annual report 9 months

after the fact challenge the IPM consultant's determination?

 

In my business, we apply fungicides to potatoes to protect against late and early blight. These diseases are virtually

incurable, so prevention and containment are the pest management programs used. University research has come up

with a forecasting program that predicts when these blights are likely to infect the potato plants . However, by the time

these programs reach their treatment thresholds, it is very difficult to get the protective fungicides down through the

dense foliage to the most vulnerable part of the plant. Most of my customers will start protective fungicide application a

week or two before the computer model predicts infection, to assure coverage on the lower leaves before the foliage

completely fills the rows. Would an application of fungicide before reaching the computer model's infection threshold be

a violation of a NPDES permit if vegetable treatments near to waters were added to the scope of the NPDES permits?

 

Most Americans receive vaccinations to protect against curable diseases . If we could develop a vaccine against

incurable cancers, would we restrict its use until just before our computer model predicted a person reached a threshold

probability of infection? Who decides how much risk you must take before you can take preventative actions? 
 

Response 

See response to Comment ID 281.1.001.014. The PGP does not prohibit the application of pesticides for prevention or containment.

 In developing the Pest Management Measures for each pest management area, the Decision-maker must evaluate the pest

management options which include prevention strategies. The comment related to vaccinations is outside the scope of this permit

action.
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EPA notes that information in the annual report will be used by EPA to assess permit compliance and to determine whether

additional controls on pesticide discharges are necessary to protect water quality.  For example, these data will help the Agency

identify where pesticide discharges are occurring and the types of pesticides being discharged.  The annual report provides specific

information concerning the scope and nature of discharges permitted under the PGP.  EPA also notes that Applicators are not

required to submit annual report.  See the PGP Comment Response Recordkeeping and Reporting essay.

 

 

 

 

2.1.2 - REGULAR MAINTENANCE

Comment ID 233.1.001.007

Author Name: Gage Terry

Organization: California Agricultural Aircraft Association (CAAA)

We do find it appropriate that for hire applicators been responsible for those aspects that they have direct control.

Cleaning, calibrating and maintaining equipment are all correctly the direct responsibility of the applicator. 
 

Response 

EPA acknowledges the commenter’s statement regarding applicators responsibilities.

 

Comment ID 281.1.001.016

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

"For hire" aquatic applicators build their own application equipment from available component parts, and therefore every

company has a slightly different application system.  Since these businesses build their own application systems they

have the expertise to maintain these systems.  All applicators are already required to make an application that complies

with the FIFRA label.  You cannot comply with the FIFRA label with application equipment that is not in good working

order.  This requirement is redundant and subjects the "for hire" applicator to liability under the Clean Water Act as well

as FIFRA.  See our comments on 2.0 above [See comment 0281.1.001.014]. This requirement should be deleted.

 
 

Response 

See response to Comment ID 281.1.001.014. 
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Comment ID 290.1.001.025

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue: Maintain pesticide application equipment in proper operating condition

 

Comment: This is already a precondition of label compliance in terms of application rate and droplet spectrum. How will

one adhere to manufacturer's conditions and industry practices when "home-made" units are used that meet product

label spccifications? These may involve new proprietary technologies or improvements on existing platforms that do not

conform to manufacturer's recommendations.

 

Recommendation: If the best professional judgment of the operator is to be the criteria, it should be stated as such. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 315.1.001.005

Author Name: Peterson Jack

Organization: Arizona Department of Agriculture

Maintenance - as we understand this, records need to be kept on this.  Consider this as being similar to checking the air

pressure in your tires.  You check the pressure on a regular basis; however, you don't document it.  Application

equipment is monitored a daily basis to ensure things are working properly or you don't get the effects needed i.e.:

consistent control, unwanted damage, ruptured hoses etc. I believe this should be better defined as to what is required

to avoid unnecessary lawsuits.  The proper maintenance of equipment and the lack of equipment caused damages, and

application of the pesticide in accordance with the FIFRA label are the appropriate requirements that should be included

in this permit documenting maintenance.    
 

Response 

EPA has reduced the recordkeeping requirements regarding equipment maintenance to be for equipment calibrations only. Please

refer to PGP Comment Response Recordkeeping and Reporting Essay.

 

Comment ID 330.1.001.019
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Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)

This requirement is redundant and should be eliminated. Applicators are already required to comply with the FIFRA

label while making applications, and as such are already required to maintain application equipment in good working

order. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 364.1.001.012

Author Name: Schmidt J.

Organization:  

2.1.2. Perform regular maintenance… - This requirement should be deleted. This is a prime example of redundancy in

regulation wherein the compliance applications of pesticides under FIFRA already cover the proper operation of

application equipment to ensure intended treatment areas receive proper dosages and measures are taken to avoid

improper "disposal and / or discharges" of product. Such occurrences outside of labeled uses would be dealt with under

FIFRA and state regulatory agencies charged with such compliance 
 

Response 

See response to Comment IDs 281.1.001.014 and PGP Comment Response Waters of the United States Essay.

 

Comment ID 450.1.001.026

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

Maintenance of aircraft engines also is essential. However, at 2.1.3 EPA states it expects equipment to be maintained

to manufacturers' specifications. For aircraft this can be difficult to achieve during the peak season of pesticide

application. A "Time Before Overhaul" (TBO) threshold for an aircraft engine is a manufacturer's recommendation and

may be reached before the conclusion of a spray season. Overhauling an engine then could take the equipment out of

commission for days if not weeks. When a TBO occurs in season, aerial applicators conduct "Inspect and Repair As

Necessary" (IRAN) service. Within the industry IRANs are the standard and the FAA allows for IRANs as a substitute

for TBOs for any aircraft operating under Part 137-AGRICULTURAL AIRCRAFT OPERATIONS-of the Federal Aviation

Regulations. Hence, NAAA requests that the EPA allow IRANs as part of the permit for aerial applications unless as
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stated in the contract. 
 

Response 

See response to Comment ID 926.001.004.

 

Comment ID 453.1.001.028

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

Maintenance of aircraft engines also is essential. However, at 2.1.3 EPA states it expects equipment to be maintained

to manufacturers' specifications. For aircraft this can be difficult to achieve during the peak season of pesticide

application. A "Time Before Overhaul" (TBO) threshold for an aircraft engine is a manufacturer's recommendation and

may be reached before the conclusion of a spray season. Overhauling an engine then could take the equipment out of

commission for days if not weeks. When a TBO occurs in season, aerial applicators conduct "Inspect and Repair As

Necessary" (IRAN) service. Within the industry IRANs are the standard and the FAA allows for IRANs as a substitute

for TBOs for any aircraft operating under Part 137-AGRICULTURAL AIRCRAFT OPERATIONS-of the Federal Aviation

Regulations. Hence, NAAA requests that the EPA allow IRANs as part of the permit for aerial applications unless as

stated in the contract. 
 

Response 

See response to Comment ID 926.001.004.

 

Comment ID 455.1.001.012

Author Name: Howell Bradford

Organization: Applied Biochemists

2.1.2. Perform regular maintenance… - This requirement should be deleted. This is a prime example of redundancy in

regulation wherein compliant applications of pesticides under FIFRA already cover the proper operation of application

equipment to ensure intended treatment areas receive proper dosages and measures are taken to avoid improper

"disposal and / or discharges" of product. Such occurrences outside of labeled uses would be dealt with under FIFRA

and state regulatory agencies charged with such compliance.  
 

Response 

See response to Comment IDs 281.1.001.014 and PGP Comment Response Waters of the United States Essay.
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Comment ID 485.1.001.018

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

"For hire" aquatic applicators build their own application equipment from available component parts, every company has

a slightly different application system. Since these businesses build their own application systems they have the

expertise to maintain these systems. All applicators are already required to make an application that complies with the

FIFRA label. You can not comply with the FIFRA label with application equipment that is not in good working order. This

requirement is redundant and subjects the "for hire" applicator to liability under the Clean Water Act as well as FIFRA.

See our comments on 2.0 above. [See Comment 485.1.001.015] This requirement should be deleted. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 570.1.001.013

Author Name: Layne Carlton

Organization: Aquatic Ecosystem Restoration Foundation (AERF)

While purporting to acknowledge all activities occurring under FIFRA and state pesticide laws, the proposed regulations

appear to ignore some of the most basic aspects of pest control. Pesticides labels and the directions for use therein are

the logical location for activities that impact the proper application of pesticides. In order to guarantee the proper rates

of pesticides equipment must be regularly calibrated, inspected and maintained. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 581.001.010

Author Name: Steenson Daniel

Organization: Nampa and Meridian Irrigation District (NMID)

Section 2.1.2 requires "regular maintenance activities to reduce leaks, spill or other unintended discharges" and Section

2.1.3 requires maintenance of the applicator's equipment. These requirements would suggest that EPA is now
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regulating maintenance activities by irrigation, drainage or other entities of their systems and is regulating their

equipment. EPA and perhaps third parties would be in a position of regulating and overseeing operation and

maintenance activities pursuant to this PGP. This requirement is unnecessary and goes beyond EPA's authority to

regulate the operation and maintenance of irrigation or drainage facilities. Further, there is no standard that is applied

for such operation and maintenance. Most irrigation facilities are earth enditches and have some amount of seepage. If

such seepage is considered a " leak" then an irrigation entity would be confronted with a regulation or requirement that

it pipe or line its facilities to prevent "leaks" or else it will not comply with the PGP. EPA should remove any requirement

which results in the regulation of operation and maintenance activities of irrigation or drainage systems.  
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 703.001.005

Author Name: Hancock William

Organization: Marine Biochemists owned by Arch Chemicals, Inc.

"For hire" aquatic applicators build their own application equipment from available component parts, every company has

a slightly different application system. Since these businesses build their own application systems they have the

expertise to maintain these systems. An applicator can not comply with the FIFRA label with application equipment that

is not in good working order. This requirement is redundant and subjects the "for hire" applicator to liability under the

Clean Water Act as well as FIFRA. See our comments on 2.0 above. This requirement should be deleted. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 703.001.006

Author Name: Hancock William

Organization: Marine Biochemists owned by Arch Chemicals, Inc.

This section relating to equipment maintenance and repair is repetitive with section 2.1.2. and goes beyond the scope

of the PGP's intent. An applicator is required by the pesticide label to apply the correct amount to a given area. With the

area being water, it is additionally dispersed within the area just by the nature of what is being treated. Dilution ratios

are dictated more by application equipment output and speed of the application. Pesticide output and area/depth are

used as primary calibration parameters. Taking the complexity of the aquatic treatment into consideration and the

uncertainty of the terms this requirement should be deleted. See our comments on 2.0 above. 
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Response 

In the PGP, EPA is only requiring calibration of the equipment used to apply pesticides. Such calibrations include nozzle choice,

droplet size, proper regulation of pressure, etc. Refer also to Comment ID 281.1.001.014.

 

Comment ID 733.001.002

Author Name: Stumbaugh Ryan

Organization: Aquatic Environment Consultants Inc.

We treat over 8,000 acres each year in ponds from 0.5 acres all the way up to lakes in excess of 200 acres. We have 8

boats in our company that are maintained on a daily basis. Each boat is equipped with a custom spray tank and pump

system. These systems are monitored on a daily basis for accuracy and efficiency. 
 

Response 

EPA appreciates the information provided by the commenter.

 

Comment ID 738.001.005

Author Name: Schmitz Marc

Organization: Marine Biochemists,  Aquatic Management Company

"For hire" aquatic applicators build their own application equipment from available component parts, every company has

a slightly different application system. Since these businesses build their own application systems they have the

expertise to maintain these systems. An applicator can not comply with the FIFRA label with application equipment that

is not in good working order. This requirement is redundant and subjects the "for hire" applicator to liability under the

Clean Water Act as well as FIFRA. See our comments on 2.0 above. This requirement should be deleted. 
 

Response 

See response to Comment IDs 281.1.001.014 and PGP Comment Response Waters of the United States Essay.

 

Comment ID 763.001.003

Author Name: Gerber N.

Organization:  
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Our application equipment, built and modified by our company for most efficient operation, includes five units driven

along the shoreline and four boats. Both types of application vehicles include booms and nozzles extending out over the

water targeting excessive weed and algae growth. All of our application vehicles also include a polyurethane tank, a

pump, and valves for algaecide/herbicide application. Meters are calibrated and used on each piece of equipment so

that we can be precise in the amounts of product being applied to the nearest tenth of a gallon. GPS and selective

herbicide are also used where appropriate to ensure that only target vegetation is being impacted. Our equipment is

maintained on a weekly basis or more often as needed. 
 

Response 

EPA appreciates the information provided by the commenter.

 

2.1.3 - EQUIPMENT CALIBRATION

Comment ID 248-cp.001.004

Author Name: Knepper Randall

Organization: Saginaw County Mosquito Abatement Commission

"Calibration must ensure that the equipment's rate of pesticide application delivers the precise quantity of pesticide

needed to achieve the greatest efficacy against target pests." This issue is addressed in very specific terms on the

insecticide label so to be included on permit would be redundant. I would suggest that this section be eliminated. 
 

Response 

EPA disagrees with the commenter. See response to Comment ID 281.1.001.014. See also response to Comment ID 280.1.001.006.

 

Comment ID 280.1.001.006

Author Name: Schregardus Donald

Organization: DoD Clean Water Act Services Steering Committee

Specify Equipment Calibration Requirements

 

Section Addressed: EPA Pesticide General Permit (PGP) for Point Source Discharges to Waters of the United States

from the Application of Pesticides (Draft). Pg. 8, Para. 2.3.1

 

Comment: No specific time frame is provided for equipment calibration.
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Recommendation: Specify the required time frame in which equipment calibration should occur. 
 

Response 

See response to Comment ID 281.1.001.014. EPA believes that the timeframe for equipment calibration should be flexible to

accommodate site-specific situations. Thus, EPA is not specifying the timeframe for calibration.

To minimize discharges of pesticides, Applicators must ensure that the rate of application is calibrated (i.e. nozzle choice, droplet

size, etc.) to deliver the appropriate quantity of pesticide needed to achieve greatest efficacy against the target pest.  Improperly

calibrated pesticide equipment may cause either too little or too much pesticide to be applied.  This lack of precision can result in

excess pesticide being available or result in ineffective pest control.  When done properly, equipment calibration can assure uniform

application to the desired target and result in higher efficiency in terms of pest control and cost.  It is important for Applicators to

know that pesticide application efficiency and precision can be adversely affected by a variety of mechanical problems that can be

addressed through regular calibration.  Sound maintenance practices to consider are:

 

•Choosing the right spray equipment for the application

•Ensuring proper regulation of pressure and choice of nozzle to ensure desired application rate

•Calibrating spray equipment prior to use to ensure the rate applied is that required for effective control of the target pest

•Cleaning all equipment after each use and/or prior to using another pesticide unless a tank mix is the desired objective and cross

contamination is not an issue

•Checking all equipment regularly (e.g., sprayers, hoses, nozzles, etc.) for signs of uneven wear (e.g., metal fatigue/shavings,

cracked hoses, etc.) to prevent equipment failure that may result in inadvertent discharge into the environment 

•Replacing all worn components of pesticide application equipment prior to application.

 

Comment ID 281.1.001.017

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

This section relating to equipment maintenance and repair is repetitive with section 2.1.2. and goes beyond the scope

of the PGP's intent.  Terms such as "calibration" and "precise quantity" are ill defined and subject to discretion.  The

Agency must realize that direct application of pesticides to water, particularly liquid formulations, are subject to both

downward dispersion as well as some horizontal movement within the intended treatment areas. Calibration for the

application of such products entails predefining the size and depth of the treatment areas and predetermining the total

amount of product needed.  Dilution ratios for products used for submersed pests become a secondary consideration,

as these products are significantly diluted once they hit the water. 

 

Therefore, dilution ratios are dictated more by application equipment output and speed of the application. Since speed

is very difficult to accurately measure on water, pesticide output and area/depth are used as primary calibration

parameters.  Taking the complexity of the aquatic treatment into consideration and the uncertainty of the terms this

requirement should be deleted. See our comments on 2.0 above [See comment 0281.1.001.014].
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Response 

As now discussed in the fact sheet, the purpose of equipment calibration is to help deliver the appropriate quantity of pesticide. The

term "precise quantity" is no longer used with respect to calibration in the permit or fact sheet. The actual requirements in 2.1.2 of

the final permit now states "maintain pesticide application equipment in proper operating condition, including requirement to

calibrate, clean, and repair such equipment and prevent leaks, spills, or other unintended discharges." See response to Comment ID

281.1.001.014. See also response to Comment ID 280.1.001.006.

 

Comment ID 290.1.001.021

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue 7: "Calibration must ensure that the equipment's rate of pesticide application delivers the precise quantity of

pesticide needed to achieve the greatest efficacy against target pests."

 

Comment: This appears 10 be overly prescriptive. ULV application equipment is calibrated to dispense droplets that fall

within a prescribed spectrum dictated by the label. Current technology cannot produce droplets of uniform size. Cali

bration procedurcs and prescribed spectra arc part of the label and need not be reiterated in the PGP.

 

Recommendation: Delete this section - its practical significance is already addressed on the label. 
 

Response 

See responses to Comment IDs 281.1.001.014, 280.1.001.006 and 281.1.001.017.

 

Comment ID 301.1.001.001

Author Name: Pinel Renee

Organization: Western Plant Health Association (WPHA)

EPAs current draft permit requires all permittees utilize the monitoring of equipment functionality and verification of

proper pesticide application. WPHA believes that this would be best undertaken by applicators that already provide

expertise in the application of pesticides to growers. Pesticide application requirements for effluent limitation will

mandate that calibration must "ensure that the equipment's rate of pesticide application delivers the precise quantity of

pesticide needed to achieve the greatest efficacy against target pests." While applicators are experts in the use of

pesticides, WPHA believes that EPA cannot expect as an enforceable effluent limitation such an overly prescriptive

requirement. EPA should replace that language with something more achievable. Current language suggests "joint and
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several liability" between applicators for the use of pesticide products. Many large operators will hire numerous

subcontractors annually to satisfy their various pest control needs. Superfund-like enforcement introduces legal

jeopardy far beyond what most custom applicators and consultants can tolerate. EPA should modify the draft permit to

remove this. 
 

Response 

In the final PGP only Applicators are required to calibrate equipment. Please refer to PGP Comment Response Structure Essay and

response to Comment ID 281.1.001.014.

 

Comment ID 311.1.001.018

Author Name: Van Wychen Lee

Organization: Weed Science Society of America (WSSA)

Expectations for Calibration Precision - As part of the proposed permit's requirement to minimize pesticide discharges

to waters of the US, EPA requires at Part 2.1.3 that pesticide application equipment must be calibrated to "…ensure

that the equipment's rate of pesticide application …deliver[s] the precise quantity of pesticide needed to achieve

greatest efficacy against the target pest;" (p.8, emphasis added). However, this same expectation is restated on page

34 of the Fact Sheet to read, "…to deliver the appropriate quantity of pesticide needed…"  However, page 87 of the

Fact Sheet states: "EPA understands that the appropriate application rates are variable depending on the conditions,

and expects permittees to use their best professional judgment in combination with the label requirements in

determining the appropriate amount of product needed to optimize efficacy of treatment."  These different requirements

are conflicting and, furthermore, it is an unachievable expectation for "precise" calibration and delivery as an

enforceable effluent limitation. The WSSA urges EPA to modify Part 2.1.3 and related statements wherever they occur

in the Permit and Fact Sheet to read, "You must maintain, calibrate and operate the pesticide application equipment so

that the appropriate quantity of pesticide is delivered to best control the target pest, consistent with the FIFRA label,

manufacturers' specifications for equipment precision, weather conditions on the day of application, and best

professional judgment to minimize pesticide discharges to waters of the US."  
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014. 

 

Comment ID 330.1.001.020

Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)

Terms used in this section such as "calibration" and "precise quantity" are not well defined and are open to
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interpretation. In addition, this section goes beyond the scope of the permits intent, and much of it is repetitive with

section 2.1.2 (see above) [SEE COMMENT 0330.1.019]. The application of pesticides to water is subject to both

horizontal and vertical dispersion and dilution, both of which are variable dependant on ambient conditions at the time of

treatment. True calibration of aquatic weed treatments would entail accurate predefinition of depth, target plant

coverage and densities, and total amount of product required for completion; all of which are highly variable dependant

on ambient conditions as the application is occurring, even in adjacent target areas on the same water body. Due to this

variability, pesticide output for aquatic weed control operations is the primary calibration parameter in use. Such

expectations are exceedingly burdensome and unrealistic, and would do little to achieve the goals of this permit. 
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014.

 

Comment ID 340.1.001.002

Author Name: Weir Nichole

Organization: Cason & Associates, LLC

The equipment we use for pesticide applications is routinely maintained and kept in proper working order at all times.

We have three boats that we use for pesticide application. The two smaller boats are used for pond treatments mostly,

as they can only carry a limited amount of product, and do not cover a large area. They are equipped with a pump to

draw water out of the waterbody to mix with the chemical, and a holding tank where the chemical is contained. There is

an adjustable valve that controls the flow of chemical out of the tank where it is mixed with the water and applied to the

treatment area. We use hand-held GPS units when needed with these smaller boats. 

 

For large treatments (mostly lake treatments) we use a 20-foot flat bottom boat. This boat is equipped with a GPS unit

that can record tracks, waypoints, and routes. This is very useful when treating an area that has deeper water. The

GPS unit also gives depth and speed. We can perform both liquid and granular treatments with this boat. It is set up

with two spreaders on the back for granular application that can be adjusted according to the speed , to apply the

product at different application rates. Our liquid application system injects the pesticide directly into the water. Once the

pesticide is in the holding tank, it is mixed with lake water, and is fully contained until the boat reaches the treatment

area. At all times, we have complete control of the amount of chemical being applied by using a flow meter. The flow

meter is located on the dash board next to the GPS unit, and the flow can be adjusted incrementally with the turn of a

knob. The GPS unit is used to accurately navigate within the treatment area , to verify the correct location(s) to treat

and also to accurately record the location(s) treated. The equipment we use allows us to have complete control over the

quantity and location where the pesticide is applied.   
 

Response 

EPA appreciates the information provided by the commenter.
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Comment ID 344.1.001.006

Author Name: Kennedy Keith

Organization: Wyoming Crop Improvement Association (WCIA)

Meeting TechnologyBased Effluent Limitations: EPA has reached a logical and defensible position that numeric

technologybased effluent limitations are not feasible for pesticide NPDES permits [FN 20] because (a) the permit

regulates pesticide residues ("excess pesticide present outside the treatment area or within the treatment area once the

pesticide is no longer serving its intended purpose") so the point in time or precise location in ambient water when a

numeric effluent limitation would apply is unknown; (b) applications of pesticides are highly variable and from many

different locations for which it would be difficult to establish a numeric limitation for each location; and (c) hundreds of

active ingredients and thousands of pesticide products may be covered by this permit.

 

a. Control Measures: Instead of numeric effluent limitations, EPA requires a combination of pollution prevention

approaches and structural management practices in Parts 2.1 and 2.2 to provide the protections desired by the Agency.

These requirements take the form of control measures and best management practices (BMPs) or other activities that

prudent operators implement to minimize discharges of pesticides to waters of the US. These control measures include

the professional maintenance and operation of equipment and application of pesticides per the FIFRA label, their

contracts, and in compliance with the Part 2.1 effluent limit of this permit. They: (a) carefully handle and store pesticide

products to avoid leaks and spills; (b) promptly deal with spills following manufacturer recommendations; (c) comply

with the FIFRA label requirements on products they are hired to apply; (d) properly mix and load pesticides into their

aircraft; (e) properly rinse and recycle/dispose of empty pesticide containers; (f) properly clean their spraying system

after application; (g) preventatively maintain those pesticideapplication systems to avoid leaks; (h) calibrate their

spraying systems so they apply the appropriate amount of pesticides; (i) properly identify and direct the application

within the desired boundaries of the treatment area; (j) keep proper records of all regulated activities; and (k) timely

communicate this information as required. Failure to complete these activities may constitute a violation of the permit.

 

b. Unattainable Expectations for Technical Precision: As part of the proposed permit's requirement to minimize pesticide

discharges to waters of the US, EPA requires at Part 2.1.3 that pesticide application equipment must be calibrated to

"…ensure that the equipment's rate of pesticide application …deliver[s] the precise quantity of pesticide needed to

achieve greatest efficacy against the target pest;" [FN 21] The key words are "ensure…precise quantity…achieve

greatest efficacy." As an enforceable effluent limitation, EPA is setting operators up to fail. Remarkably, the Agency

contradicts this expectation by stating: "EPA understands that the appropriate application rates are variable depending

on the conditions, and expects permittees to use their best professional judgment in combination with the label

requirements in determining the appropriate amount of product needed to optimize efficacy of treatment." [FN 22] These

statements are conflicting. WCIA urges EPA to modify Part 2.1.3 and related statements wherever they occur in the

Permit and Fact Sheet to something more achievable, for example, "You must maintain, calibrate and operate the

pesticide application equipment so that the appropriate quantity of pesticide is delivered to best control the target pest

consistent with the FIFRA label, manufacturers' specifications for equipment precision, weather conditions on the day of

application, and best professional judgment to minimize pesticide discharges to waters of the US."

 

 

[FN 20] PGP Fact sheet, p.29

PGP Responses to Comments Technology-Based Effluent Limitations

195610/31/2011 04:04 PM EDT



 

 

[FN 21] Draft PGP p.8

 

[FN 22] PGP Fact Sheet p. 87  
 

Response 

See responses to Comment IDs 281.1.001.005, and 281.1.001.014.  Please refer to PGP Comment Response Structure Essay.

 

Comment ID 364.1.001.013

Author Name: Schmidt J.

Organization:  

2.1.3 Maintain pesticide application equipment… - This section relating to equipment maintenance and repair is

repetitive with section 2.1.2. and goes beyond the scope of the PGP's intent. Terms such as "calibration" and "precise

quantity" are ill-defined and subject to discretion. The Agency must realize that direct application of pesticides to water,

particularly liquid formulations, are subject to both downward dispersion as well as some horizontal movement within

the intended treatment areas. Calibration for the application of such products entails predefining the size and depth of

the treatment areas and predetermining the total amount of product needed. Dilution ratios for products used for

submersed pests become a secondary consideration, as these products are significantly diluted once they hit the water.

 

 

Therefore, dilution ratios are dictated more by application equipment output and speed of the application. Since speed

is very difficult to accurately measure on water, pesticide output and area/depth are used as primary calibration

parameters. Taking the complexity of the aquatic treatment into consideration and the uncertainty of the terms this

requirement should be deleted. 
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014.

 

Comment ID 398.1.001.014

Author Name: Williges Eric

Organization: Mosquito Control, Essex County Division of Environmental Services,  New Jersey (NJ)

Maintain pesticide application equipment in proper operating condition

 

Comment: How will one adhere to manufacturer's conditions and industry practices when "homemade" units are used?
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These may involve new proprietary technologies or improvements on existing platforms that do not conform to

manufacturer's recommendations.

 

Recommendation: If the best professional judgment of the operator is to be the criteria, it should be stated as such. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 418.1.001.009

Author Name: Kennedy Keith

Organization: Wyoming Ag-Business Association (WABA)

Unattainable Expectations for Technical Precision: As·part of the proposed permits equipment to minimize pesticide

discharges to waters of the US, USEPA requires at Part 2.1.3 that pesticide application equipment must be calibrated to

" ... ensure that the equipment's rate of pesticide application ... deliver[s] the.precise 9J./.antity of pesticide needed to

achieve greatest efficacy against the target pest [FN 23] The key words are "ensure..• precise quantity..• achieve

greatest efficacy." As an enforceable effluent limitation, USEPA is setting operators up to fail. Remarkably, the Agency

contradicts this expectation by stating: "USEPA understands that the appropriate application rates arevariable

dependingon the conditions, andexpects permittees to use their best professional judgment in combination with the

label requirements in determininfttbe appropriate amount of product needed to optimize efficacy of treatment.[FN 24]

These statements are conflicting. WABA urges USEPA to modify Part 2.1.3 and related statements wherever they

occur in the Permit and Fact Sheet to something more achievable, for example, "You must maintain, calibrate and

operate the pesticide application equipment so that the appropriate Quantity of pesticide is delivered to best control the

target pest consistent with the FIFRA label. manufacturers' specifications for equipment precision, weather conditions

on the day of application, and best professional judgment to minimize pesticide discharges.

 

[FN 23] Draft PGP p.8

[FN 24] PGP Fact Sheet p, 87 
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014. 

 

Comment ID 428.1.001.007

Author Name: Frazier Katie

Organization: Virginia Agribusiness Council
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Our understanding of the Draft PGP is that all permittees are required to monitor equipment functionality and verify

proper pesticide application. What is not clear is the role of an applicator and the role of a decision making authority in

carrying out the provisions of this requirement, bearing the cost burdens, and being subject to enforcement actions. 
 

Response 

See response to Comment ID 281.1.001.014 for discussion of Applicator responsibilities (Part 2.1 of the permit).  See response to

Comment ID 234.1.001.007 for discussion of costs associated with complying with the PGP.  See response to Comment ID

279.1.001.004 for discussion of enforcement actions.

 

Comment ID 429.1.001.004

Author Name: Tunnell Tom

Organization: Kansas Agribusiness Retailers Association (KARA)

EPA requires equipment to be calibrated so that the application "delivers the precise quantity of pesticide needed to

achieve greatest efficacy against the target pest." The use of the terms "precise" and "greatest efficacy" make this an

impractical standard in which an appropriate application could be deemed to be in violation because it was not precise

enough or did not achieve the "greatest efficacy". Once again we urge EPA to establish standards that are achievable

and understandable. 
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014.

 

Comment ID 432.1.001.010

Author Name: Trowbridge Todd

Organization: Clarke

Relevant to adult mosquito control applications, §2.1 .3 and §6.1 .c.3 describing the requirements for maintaining

pesticide application equipment represent a misunderstanding of both the capability and the aim of calibration for

pesticide application equipment. That section establishes a requirement to:

 

"..ensure that the equipment's rate of pesticide application is calibrated to deliver the precise quantity of pesticide

needed to achieve greatest efficacy against the target pest."

 

For mosquito ULV applications, efficacy is a function of droplet size. "Characterization" involves a methodology to

produce a droplet size that ensures each droplet has the "optimal efficacy against the target pest". However,
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characterization of the application equipment is unrelated to the quantity of product to be used for any specific

application. It is inappropriate to associate characterization with a requirement related to the quantity delivered.

 

For the use patterns subject to the PGP, "calibration" refers to determining the flow rates from specific equipment so

that the quantity of pesticide delivered can be controlled by the operator. In the case of any specific application,

"achieving the greatest efficacy against the target pest" is only indirectly related to the calibration of rate and is more

dependent on time of application and meteorological conditions. The relationship between "quantity of pesticide" and

efficacy is through application at the labeled rate and duration as specified on the product label.

 

Thus calibration is an essential part of delivering an effective quantity, but is only indirectly related to the requirement as

written. The wording in the referenced sections establishes a requirement with no possibility for the operator to

demonstrate compliance if challenged . Noting that achieving the "greatest efficacy against the target pest" can be

scientifically related on/v to the label recommended application rate, Clarke strongly recommends the referenced

sections be amended to state:

 

"Maintain pesticide application equipment in proper operating condition by adhering to any manufacturer's conditions

and industry practices, and by calibrating, cleaning, and repairing such equipment on a regular basis to ensure effective

pesticide application and pest control. You must ensure that the equipment's rate of pesticide application is calibrated to

deliver the quantity of pesticide within the requirements of the product label." 
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014. 

 

Comment ID 443.1.001.007

Author Name: Anonymous Anonymous

Organization:  

Expectations for Precision -

 

As part of the proposed permit's requirement to minimize pesticide discharges to waters of the US, EPA requires at Part

2.1.3 that pesticide application equipment must be calibrated to "…ensure that the equipment's rate of pesticide

application …deliver[s] the precise quantity of pesticide needed to achieve greatest efficacy against the target pest;"

The key words are "ensure…precise quantity…achieve greatest efficacy." As an enforceable effluent limitation, EPA is

setting operators up to fail. Remarkably, the Agency contradicts this expectation by stating: "EPA understands that the

appropriate application rates are variable depending on the conditions, and expects permittees to use their best

professional judgment in combination with the label requirements in determining the appropriate amount of product

needed to optimize efficacy of treatment." These statements are conflicting. We urge EPA to modify Part 2.1.3 and

related statements wherever they occur in the Permit and Fact Sheet to something more achievable, for example, "You

must maintain, calibrate and operate the pesticide application equipment so that the appropriate quantity of pesticide is

delivered to best control the target pest consistent with the FIFRA label, manufacturers' specifications for equipment
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precision, weather conditions on the day of application, and best professional judgment to minimize pesticide

discharges to waters of the US." 
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014.

 

Comment ID 450.1.001.014

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

We urge EPA to change its effluent limitation expectations for calibration of pesticide application equipment to read:

"You must maintain, calibrate and operate the pesticide application equipment so that the appropriate quantity of

pesticide is delivered to best control the target pest consistent with the FIFRA label; inspection and repair as necessary

(IRAN) techniques are followed during the season and manufacturers' specifications are followed during the off-season

for equipment precision; weather conditions on the day of application are monitored and best professional judgments

are used to minimize pesticide discharges to waters of the U.S." 
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014.

 

Comment ID 450.1.001.031

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

Proper compliance with manufacturers' specifications and professional operation of their aircraft is a life-and-death

responsibility aerial applicators face daily. Aerial applicators apply the same professionalism to their pesticide

applications. As part of the proposed permit's requirement to minimize pesticide discharges to waters of the U.S., EPA

requires that pesticide application equipment must be calibrated to "…ensure that the equipment's rate of pesticide

application …deliver[s] the precise quantity of pesticide needed to achieve greatest efficacy against the target pest;"

(emphasis added).[FN20] However, this same provision is restated in the Fact Sheet to read, "…to deliver the

appropriate quantity of pesticide needed…".[FN21] This difference is confusing and, to expect the "precise" calibration

and delivery as an enforceable effluent limitation is unachievable. EPA's requirement that "You must ensure…"

precision and "greatest efficacy" is a recipe for failure and citizen suits. Even with the best equipment, best weather

conditions, best biological circumstances for pest control, and most experienced pilots, there is no way any aerial

applicator can guarantee the equipment or its calibration will deliver the precise quantity of pesticide needed to achieve

greatest efficacy against the target pest. NAAA urges EPA to modify Part 2.1.3 and related statements wherever they
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occur in the Permit and Fact Sheet to something more achievable, for example, "You must maintain, calibrate and

operate the pesticide application equipment so that the appropriate quantity of pesticide is delivered to best control the

target pest consistent with the FIFRA label, manufacturers' specifications for equipment precision, weather conditions

on the day of application, and best professional judgment to minimize pesticide discharges to waters of the U.S.."  

 

[FN20] Draft PGP at 8

[FN21] Draft FS at 34 
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014. 

 

Comment ID 453.1.001.033

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

Expectations for Precision: Proper compliance with manufacturers' specifications and professional operation of their

aircraft is a life-and-death responsibility aerial applicators face daily. Aerial applicators apply the same professionalism

to their pesticide applications. As part of the proposed permit's requirement to minimize pesticide discharges to waters

of the U.S., EPA requires that pesticide application equipment must be calibrated to "…ensure that the equipment's rate

of pesticide application …deliver[s] the precise quantity of pesticide needed to achieve greatest efficacy against the

target pest;" (emphasis added).[FN 20] However, this same provision is restated in the Fact Sheet to read, "…to deliver

the appropriate quantity of pesticide needed…".[FN 21] This difference is confusing and, to expect the "precise"

calibration and delivery as an enforceable effluent limitation is unachievable. EPA's requirement that "You must

ensure…" precision and "greatest efficacy" is a recipe for failure and citizen suits. Even with the best equipment, best

weather conditions, best biological circumstances for pest control, and most experienced pilots, there is no way any

aerial applicator can guarantee the equipment or its calibration will deliver the precise quantity of pesticide needed to

achieve greatest efficacy against the target pest. NAAA urges EPA to modify Part 2.1.3 and related statements

wherever they occur in the Permit and Fact Sheet to something more achievable, for example, "You must maintain,

calibrate and operate the pesticide application equipment so that the appropriate quantity of pesticide is delivered to

best control the target pest consistent with the FIFRA label, manufacturers' specifications for equipment precision,

weather conditions on the day of application, and best professional judgment to minimize pesticide discharges to waters

of the U.S.."  

 

 

[FN 20] Draft PGP at 8

[FN 21] Draft FS at 34 
 

Response 
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Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014. 

 

Comment ID 455.1.001.013

Author Name: Howell Bradford

Organization: Applied Biochemists

2.1.3 Maintain pesticide application equipment… - This section relating to equipment maintenance and repair is

repetitive with section 2.1.2. and goes beyond the scope of the PGP's intent.  Terms such as "calibration" and "precise

quantity" are ill-defined and subject to discretion. The Agency must realize that direct application of pesticides to water,

particularly liquid formulations, are subject to both downward dispersion as well as some horizontal movement within

the intended treatment areas.  Calibration for the application of such products entails predefining the size and depth of

the treatment areas and predetermining the total amount of product needed. Dilution ratios for products used for

submersed pests become a secondary consideration, as these products are significantly diluted once they hit the water.

 

 

Therefore, dilution ratios are dictated more by application equipment output and speed of the application.  Since speed

is  very difficult to accurately measure on water, pesticide output and area/depth are used as primary calibration

parameters.  Taking the complexity of the aquatic treatment into consideration and the uncertainty of the terminology

used, this requirement should be deleted.   
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014. 

 

Comment ID 457.1.001.013

Author Name: Spencer Charles

Organization: Growmark, Inc.

Modify technical precision requirements to a level that is achievable. -

 

Part 2.1.3 should be modified to read "You must maintain, calibrate and operate the pesticide application equipment so

that the appropriate quantity of pesticide is delivered to best control the target pest consistent with the FIFRA label,

manufacturers' specifications for equipment precision, weather conditions on the day of application, and best

professional judgment to minimize pesticide discharges to waters of the US." 
 

Response 
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Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014.

 

Comment ID 459.1.001.008

Author Name: Lieske Sean

Organization: Water Resources Division,  City of Aurora Water Department,  Aurora,  Colorado (CO)

8. Part 2.1.3 states that equipment shall be calibrated, cleaned and repaired on a regular basis. The use of „on a

regular basis makes this requirement unclear and non-descriptive. Would recommend modifying this part to clarify that

they should be calibrated, cleaned and repaired according to manufacturers specifications/recommendations or at be a

bit more specific by including a minimum time period, such as quarterly or bi-annually. 
 

Response 

See response to Comment ID 280.1.001.006.

 

Comment ID 481.1.001.016

Author Name: Snyder Rodney

Organization: Pesticide Policy Coalition

As part of the proposed PGP's requirement to minimize pesticide discharges to waters of the U.S., EPA requires at Part

2.1.3 that pesticide application equipment must be calibrated to "…ensure that the equipment's rate of pesticide

application …deliver[s] the precise quantity of pesticide needed to achieve greatest efficacy against the target pest…"

(PGP, p. 8) The PPC's concern pertains to the words "ensure…precise quantity…achieve greatest efficacy." As an

enforceable effluent limitation in the final PGP, EPA would be setting operators up to fail. We urge EPA to modify this

unattainable expectation to make it consistent with the Agency's related statement in the Draft Fact Sheet (p. 87): "EPA

understands that the appropriate application rates are variable depending on the conditions, and expects permittees to

use their best professional judgment in combination with the label requirements in determining the appropriate amount

of product needed to optimize efficacy of treatment." The PPC urges EPA to modify Part 2.1.3 and related statements

wherever they occur in the Permit and Fact Sheet to something more achievable, for example, "You must maintain,

calibrate and operate the pesticide application equipment so that the appropriate quantity of pesticide is delivered to

provide best control of the target pest consistent with the independent obligation and authority of the FIFRA label,

manufacturers' specifications for equipment precision, weather conditions on the day of application, and best

professional judgment to minimize pesticide discharges to waters of the U.S." 
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014. 

PGP Responses to Comments Technology-Based Effluent Limitations

196410/31/2011 04:04 PM EDT



 

 

Comment ID 483.1.001.016

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

11     CLA urges EPA to modify the expectation for calibration precision in Part 2.1.3 and related statements wherever

they occur in the Permit and Fact Sheet to something more achievable, for example, "You must maintain, calibrate and

operate the pesticide application equipment so that the appropriate quantity of pesticide is delivered to provide best

control of the target pest consistent with the independent obligation and authority of the FIFRA label, manufacturers'

specifications for equipment precision, weather conditions on the day of application, and best professional judgment to

minimize pesticide discharges to waters of the U.S.;"

 
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014.

 

Comment ID 483.1.001.047

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

As part of the proposed PGP's requirement to minimize pesticide discharges to waters of the U.S., EPA requires at Part

2.1.3 that pesticide application equipment must be calibrated to "…ensure that the equipment's rate of pesticide

application …deliver[s] the precise quantity of pesticide needed to achieve greatest efficacy against the target pest…

."[FN 50] CLA's concern pertains to the words "ensure…precise quantity…achieve greatest efficacy." As an enforceable

effluent limitation in the final PGP, EPA would be setting operators up to fail. We urge EPA to modify this unattainable

expectation to make it consistent with the Agency's related statement in the Draft Fact Sheet: "EPA understands that

the appropriate application rates are variable depending on the conditions, and expects permittees to use their best

professional judgment in combination with the label requirements in determining the appropriate amount of product

needed to optimize efficacy of treatment." [FN 51] CLA urges EPA to modify Part 2.1.3 and related statements wherever

they occur in the Permit and Fact Sheet to something more achievable, for example, "You must maintain, calibrate and

operate the pesticide application equipment so that the appropriate quantity of pesticide is delivered to provide best

control of the target pest consistent with the independent obligation and authority of the FIFRA label, manufacturers'

specifications for equipment precision, weather conditions on the day of application, and best professional judgment to

minimize pesticide discharges to waters of the U.S."

 

[FN 50] Draft General Permit at 8
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[FN 51] Draft Fact Sheet at 87 
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014.

 

Comment ID 485.1.001.019

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

This section relating to equipment maintenance and repair is repetitive with section 2.1.2. and goes beyond the scope

of the PGPs intent. Terms such as "calibration" and "precise quantity" are ill defined and subject to discretion. The

Agency must realize that direct application of pesticides to water, particularly liquid formulations, are subject to both

downward dispersion as well as some horizontal movement within the intended treatment areas. Calibration for the

application of such products entails predefining the size and depth of the treatment areas and predetermining the total

amount of product needed. Dilution ratios for products used for submersed pests become a secondary consideration,

as these products are significantly diluted once they hit the water.

 

Therefore, dilution ratios are dictated more by application equipment output and speed of the application. Since speed

is very difficult to accurately measure on water, pesticide output and area/depth are used as primary calibration

parameters. Taking the complexity of the aquatic treatment into consideration and the uncertainty of the terms this

requirement should be deleted. See our comments on 2.0 above. [See Comment 485.1.001.015]

 

Expectations for Precision - As part of the proposed permit's requirement to minimize pesticide discharges to waters of

the US, EPA requires at Part 2.1.3 that pesticide application equipment must be calibrated to "…ensure that the

equipment's rate of pesticide application …deliver[s] the precise quantity of pesticide needed to achieve greatest

efficacy against the target pest;" (p.8, emphasis added). However, this same expectation is restated on page 34 of the

Fact Sheet to read, "…to deliver the appropriate quantity of pesticide needed…" However, page 87 of the Fact Sheet

states: "EPA understands that the appropriate application rates are variable depending on the conditions, and expects

permittees to use their best professional judgment in combination with the label requirements in determining the

appropriate amount of product needed to optimize efficacy of treatment." These different requirements are conflicting

and, furthermore, it is an unachievable expectation for "precise" calibration and delivery as an enforceable effluent

limitation. We urge EPA to modify Part 2.1.3 and related statements wherever they occur in the Permit and Fact Sheet

to read, "You must maintain, calibrate and operate the pesticide application equipment so that the appropriate quantity

of pesticide is delivered to best control the target pest, consistent with the FIFRA label, manufacturers' specifications for

equipment precision, weather conditions on the day of application, and best professional judgment to minimize pesticide

discharges to waters of the US." 
 

Response 
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Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014.

 

Comment ID 492.1.001.009

Author Name: Swenson Scott

Organization: Minnesota Association of Wheat Growers (MAWG)

Unattainable Expectations for Technical Precision. As part of the proposed permit's requirement to minimize pesticide

discharges to waters of the U.S., EPA requires at Part 2.1.3 that pesticide application equipment must be calibrated to

"…ensure that the equipment's rate of pesticide application …deliver[s] the precise quantity of pesticide needed to

achieve greatest efficacy against the target pest."[FN 9] But then the Agency contradicts this expectation by stating:

"EPA understands that the appropriate application rates are variable depending on the conditions, and expects

permittees to use their best professional judgment in combination with the label requirements in determining the

appropriate amount of product needed to optimize efficacy of treatment."[FN 10] These statements are conflicting. The

MAWG urges EPA to modify Part 2.1.3 and related statements wherever they occur in the Permit and Fact Sheet to

something more achievable, for example, "You must maintain, calibrate and operate the pesticide application

equipment so that the appropriate quantity of pesticide is delivered to best control the target pest consistent with the

FIFRA label, manufacturers' specifications for equipment precision, weather conditions on the day of application, and

best professional judgment to minimize pesticide discharges to waters of the U.S." 

 

[FN 9] Ref from Permit p.8 

 

[FN 10] Ref from Fact Sheet p. 87 
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014.

 

Comment ID 494.1.001.033

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

As part of the proposed permit's requirement to minimize pesticide discharges to waters of the U.S., EPA requires at

Part 2.1.3 that pesticide application equipment must be calibrated to "…ensure that the equipment's rate of pesticide

application …deliver[s] the precise quantity of pesticide needed to achieve greatest efficacy against the target pest;"

(PGP, p.8). The key words are "ensure…precise quantity…achieve greatest efficacy." As an enforceable effluent

limitation, EPA is setting operators up to fail.

 

Furthermore, NCFC notes that this requirement is contradicted in the Fact Sheet, where EPA states: "EPA understands
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that the appropriate application rates are variable depending on the conditions, and expects permittees to use their best

professional judgment in combination with the label requirements in determining the appropriate amount of product

needed to optimize efficacy of treatment" (Fact Sheet, p. 87). NCFC urges EPA to modify Part 2.1.3 and related

statements wherever they occur in the PGP and Fact Sheet to something more achievable, for example: "You must

maintain, calibrate and operate the pesticide application equipment so that the appropriate quantity of pesticide is

delivered to best control the target pest consistent with the FIFRA label, manufacturers' specifications for equipment

precision, weather conditions on the day of application, and best professional judgment to minimize pesticide

discharges to waters of the US." 
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014.

 

Comment ID 500.1.001.024

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

To minimize discharges to waters of the US, the draft PGP requires that pesticide application equipment must be

calibrated to "ensure that the equipment's rate of pesticide application …deliver[s] the precise quantity of pesticide

needed to achieve greatest efficacy against the target pest" [FN 25].

 

Operators will undoubtedly face legal challenge on this impossible effluent limitation. The Fact Sheet seems to

recognize this point by saying, "EPA understands that the appropriate application rates are variable depending on the

conditions, and expects permittees to use their best professional judgment in combination with the label requirements in

determining the appropriate amount of product needed to optimize efficacy of treatment." [FN 26]

 

ARA asks EPA to modify Part 2.1.3 and related statements in the PGP and Fact Sheet to a standard that is more

achievable, for example, "You must maintain, calibrate and operate the pesticide application equipment so that the

appropriate quantity of pesticide is delivered to best control the target pest consistent with the FIFRA label,

manufacturers' specifications for equipment precision, weather conditions on the day of application, and best

professional judgment to minimize pesticide discharges to waters of the US." 

 

[FN 25] PGP, Part 2.1.3 p. 8. 

 

[FN 26] Fact Sheet, p. 87. 
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014.  See also response to

Comment ID 180-cp.001.001.
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Comment ID 510.1.001.007

Author Name: Roche David

Organization: Minn-Dak Farmers Cooperative (MDFC)

As part of the proposed permit's requirement to minimize pesticide discharges to waters of the U.S., EPA requires at

Part 2.1.3 that pesticide application equipment must be calibrated to "... ensure that the equipment's rate of pesticide

application ... deliver[s] the precise quantity of pesticide needed to achieve greatest efficacy against the target pest."

[FN 9] But then the Agency contradicts this expectation by stating: "EPA understands that the appropriate application

rates are variable depending on the conditions, and expects permittees to use their best professional judgment in

combination with the label requirements in determining the appropriate amount of product needed to optimize efficacy

oftreatment." [FN 10] These statements are conflicting. The MDFC urges EPA to modify Part 2.1.3 and related

statements wherever they occur in the Permit and Fact Sheet to something more achievable, for example, "You must

maintain, calibrate and operate the pesticide application equipment so that the appropriate quantity of pesticide is

delivered to best control the target pest consistent with the FIFRA label, manufacturers' specifications for equipment

precision, weather conditions on the day of application, and best professional judgment to minimize pesticide

discharges to waters of the U.S."

 

[FN 9] 9 Ref from Permit p.8

 

[FN 10] Ref from Fact Sheet p. 87 
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014.

 

Comment ID 512.1.001.009

Author Name: Schneider Justin

Organization: Indiana Farm Bureau, Inc.

In Section 2.1.3 of the PGP, EPA states, "You must ensure that the equipment's rate of pesticide application is

calibrated to deliver the precise quantity of pesticide needed to achieve greatest efficacy against the target pest." While

all applicators strive to achieve the level whereby the equipment is calibrated so accurately to deliver "the precise

quantity to achieve greatest efficacy," such terminology only puts into place a standard whereby some could argue that

the applicator has failed to meet the language of the permit. In reality, the equipment has some technological limitations

which may impact the ability to deliver "the precise quantity" of the product. Furthermore, how one would determine to

achieve "greatest efficacy" is also questionable. We propose that the provision be amended to require the calibration

and operation of the equipment to deliver an appropriate quantity of pesticide to control the target pest in a manner
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consistent with FIFRA, the manufacturer's specifications for the equipment, and relevant conditions at the time of

application to minimize discharges to waters of the U.S. 
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment IDs 281.1.001.014.  See also response to

Comment ID 180-cp.001.001.

 

Comment ID 518.1.001.008

Author Name: Szyska Michael

Organization: Northwest Mosquito Abatement District (NWMAD)

ISSUE 2: "Calibration must ensure that the equipment's rate of pesticide application delivers the precise quantity of

pesticide needed to achieve the greatest efficacy against target pests."

 

COMMENT: Properly operating equipment is a must for any mosquito control program required to implement IPM

methodologies. However, for some equipment used in mosquito control (i.e. ULV sprayers) there is confusion regarding

the best method to calibrate them. Insecticide labels state that ULV sprayer equipment should be calibrated (no

specified time of frequency) by laser diffraction droplet calibration. However, such equipment is not available (or

affordable) for most mosquito control agencies (including NWMAD). Usually only manufacturers of the ULV sprayer

equipment have such calibration equipment. MAD's alternately will use other droplet calibration equipment (i.e. DC-III,

Ames) that may or may not achieve laser diffraction standards or they may only be able to measure flow rates. Would

this meet IPM technology requirements indicated in the general permit? The precise calibration technology needs to be

stated in the general permit to avoid any confusion regarding what is considered properly calibrated equipment. .

 

RECOMMENDATION: Better define the calibration equipment necessary to satisfy the general permit. Alternately,

remove this requirement from the permit and let the insecticide labels clarify permissible calibration equipment. 
 

Response 

See response to Comment ID 281.1.001.014. See also response to Comment ID 280.1.001.006.

 

Comment ID 523.1.001.011

Author Name: Kee Ed

Organization: National Association of State Departments of Agriculture (NASDA) and  Delaware Department of Agriculture

Unreasonable Expectations of "Precise" Application:
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The draft permit includes language directing applicators to maintain equipment to "ensure that the equipment's rate of

pesticide application… deliver[s] the precise quantity of pesticide needed to achieve greatest efficacy against the target

pest2." This language (‘ensure,' ‘precise quantity,' ‘achieve greatest efficacy') is overly prescriptive and should be

revised to reflect real-world realities and an operator's best professional judgment. Moreover, we are concerned that

this kind of language could theoretically require small-particle applications in situations where those are not ideal. This

could increase drift which could, contrary to the purposes of this permit, increase the likelihood of a pesticide product

reaching water. 
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014. 

 

Comment ID 561.001.003

Author Name: Broekstra Jason

Organization: PLM Lake and Land Management Corp. (PLM)

PLM performs regular preventative maintenance and calibration off equipment in many cases exceeds the

manufacturerâ€™s specifications for equipment to prevent leaks, spills or other unintended discharges of pesticides, to

ensure effective pesticide application and to achieve the greatest efficacy against target species. We oppose reporting

specific equipment configurations, we will request confidential status for the equipment under 40 CFR part 2. 
 

Response 

Certain Operators must retain the equipment calibration records. However, in the final permit, these Operators are not required to

report (or submit) specific equipment configurations.  Confidential Business Information (CBI) may be withheld from the public,

but consistent with 40 CFR Part 2, may not be withheld from EPA or the Services.  See Part 7 of the final PGP.

 

Comment ID 606.1.001.009

Author Name: Frank Bobbie

Organization: Wyoming Association of Conservation Districts (WACD)

c. Unattainable Expectations for Technical Precision: As part of the proposed permit's requirement to minimize pesticide

discharges to waters of the US, EPA requires at Part 2.1.3 that pesticide application equipment must be calibrated to

"…ensure that the equipment's rate of pesticide application …deliver[s] the precise quantity of pesticide needed to

achieve greatest efficacy against the target pest;" [FN 25] The key words are "ensure…precise quantity…achieve

greatest efficacy." As an enforceable effluent limitation, EPA is setting operators up to fail. Remarkably, the Agency

contradicts this expectation by stating: "EPA understands that the appropriate application rates are variable depending

on the conditions, and expects permittees to use their best professional judgment in combination with the label
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requirements in determining the appropriate amount of product needed to optimize efficacy of treatment." [FN 26] These

statements are conflicting. WACD urges EPA to modify Part 2.1.3 and related statements wherever they occur in the

Permit and Fact Sheet to something more achievable, for example, "You must maintain, calibrate and operate the

pesticide application equipment so that the appropriate quantity of pesticide is delivered to best control the target pest

consistent with the FIFRA label, manufacturers' specifications for equipment precision, weather conditions on the day of

application, and best professional judgment to minimize pesticide discharges to waters of the US."  

 

 

[FN 25] Draft PGP p.8

[FN 26] PGP Fact Sheet p. 
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014.

 

Comment ID 616.1.001.004

Author Name: Duskin Edgar

Organization: Southern Crop Production Association

Precision requirement of effluent limitation: "calibration must ensure that the equipment's rate of pesticide application

delivers the precise quantity of pesticide needed to achieve the greatest efficacy against target pests." EPA cannot

expect as an enforceable effluent limitation such an overly prescriptive requirement. EPA should replace that language

with something more achievable. Perhaps something like the following: "You must maintain, calibrate and operate the

pesticide application equipment so that the appropriate quantity of pesticide is delivered to best control the target pest,

consistent with the FIFRA label, manufacturers' specifications for equipment precision, weather conditions on the day of

application, and best professional judgment to minimize pesticide discharges to waters of the US." 
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014. 

 

Comment ID 617.1.001.004

Author Name: Setting Mary

Organization: Maryland Department of Agriculture (MDA)

Technology-Based Effluent Limitations. This section states "Calibration must ensure that the equipment's rate of

pesticide application delivers the precise quantity of pesticide needed to achieve the greatest efficacy against target

pests." This is redundant as the insecticide product label addresses this issue in specific terms. Therefore, we would
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suggest that this section be eliminated. 
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014. 

 

Comment ID 625.1.001.007

Author Name: Thompson Kelvin

Organization: Southern Minnesota Beet Sugar Cooperative (SMBSC)

Unattainable Expectations for Technical Precision. As part of the proposed permit's requirement to minimize pesticide

discharges to waters of the U.S., EPA requires at Part 2.1.3 that pesticide application equipment must be calibrated to

"…ensure that the equipment's rate of pesticide application …deliver[s] the precise quantity of pesticide needed to

achieve greatest efficacy against the target pest." [FN 9] But then the Agency contradicts this expectation by stating:

"EPA understands that the appropriate application rates are variable depending on the conditions, and expects

permittees to use their best professional judgment in combination with the label requirements in determining the

appropriate amount of product needed to optimize efficacy of treatment."[FN 10] These statements are conflicting. The

SMBSC urges EPA to modify Part 2.1.3 and related statements wherever they occur in the Permit and Fact Sheet to

something more achievable, for example, "You must maintain, calibrate and operate the pesticide application

equipment so that the appropriate quantity of pesticide is delivered to best control the target pest consistent with the

FIFRA label, manufacturers' specifications for equipment precision, weather conditions on the day of application, and

best professional judgment to minimize pesticide discharges to waters of the U.S." 

 

[FN 9] Ref from Permit p.8 

 

[FN 10] Ref from Fact Sheet p. 87 
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014.

 

Comment ID 627.1.001.008

Author Name: Gunnerson Chuck

Organization: Northern Plains Potato Growers Association (NPPGA)

Unattainable Expectations for Technical Precision. As part of the proposed permit's requirement to minimize pesticide

discharges to waters of the U.S., EPA requires at Part 2.1.3 that pesticide application equipment must be calibrated to "

... ensure that the equipment's rate of pesticide application ... deliver[s] the precise quantity of pesticide needed to
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achieve greatest efficacy against the target pest."[FN9] But then the Agency contradicts this expectation by stating:

"EPA understands that the appropriate application rates are variable depending on the conditions, and expects

permittees to use their best professional judgment in combination with the label requirements in determining the

appropriate amount of product needed to optimize efficacy of treatment.”[FN10] These statements are conflicting. The

NPPGA urges EPA to modify Part 2.1.3 and related statements wherever they occur in the Permit and Fact Sheet to

something more achievable, for example, "You must maintain, calibrate and operate the pesticide application

equipment so that the appropriate quantity of pesticide is delivered to best control the target pest consistent with the

FIFRA label, manufacturers' specifications for equipment precision, weather conditions on the day of application, and

best professional judgment to minimize pesticide discharges to waters of the U.S."

 

 

[FN9] Ref from Permit p.8

[FN10] Ref from Fact Sheet p. 87 
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014.

 

Comment ID 659.1.001.007

Author Name: Anderson James

Organization: Lake County Forest Preserve District,  Illinois

Expectations for Precision - As part of the proposed permit's requirement to minimize pesticide discharges to waters of

the US, EPA requires at Part 2.1.3 that pesticide application equipment must be calibrated to "…ensure that the

equipment's rate of pesticide application …deliver[s] the precise quantity of pesticide needed to achieve greatest

efficacy against the target pest;" (p.8, emphasis added). However, this same expectation is restated on page 34 of the

Fact Sheet to read, "…to deliver the appropriate quantity of pesticide needed…" However, page 87 of the Fact Sheet

states: "EPA understands that the appropriate application rates are variable depending on the conditions, and expects

permittees to use their best professional judgment in combination with the label requirements in determining the

appropriate amount of product needed to optimize efficacy of treatment." These different requirements are conflicting

and, furthermore, it is an unachievable expectation for "precise" calibration and delivery as an enforceable effluent

limitation. LCFPD urges EPA to modify Part 2.1.3 and related statements wherever they occur in the Permit and Fact

Sheet to read, "You must maintain, calibrate and operate the pesticide application equipment so that the appropriate

quantity of pesticide is delivered to best control the target pest, consistent with the FIFRA label, manufacturers'

specifications for equipment precision, weather conditions on the day of application, and best professional judgment to

minimize pesticide discharges to waters of the US." 
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014.
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Comment ID 661.1.001.030

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

XV. The draft PGP contains unrealistic requirements for technical precision.

 

To minimize discharges to waters of the US, the draft PGP requires that pesticide application equipment must be

calibrated to "ensure that the equipment's rate of pesticide application …deliver[s] the precise quantity of pesticide

needed to achieve greatest efficacy against the target pest".[FN25]

 

Operators will undoubtedly face legal challenge on this impossible effluent limitation. The Fact Sheet seems to

recognize this point by saying, "EPA understands that the appropriate application rates are variable depending on the

conditions, and expects permittees to use their best professional judgment in combination with the label requirements in

determining the appropriate amount of product needed to optimize efficacy of treatment." [FN26]

 

ARA asks EPA to modify Part 2.1.3 and related statements in the PGP and Fact Sheet to a standard that is more

achievable, for example, "You must maintain, calibrate and operate the pesticide application equipment so that the

appropriate quantity of pesticide is delivered to best control the target pest consistent with the FIFRA label,

manufacturers' specifications for equipment precision, weather conditions on the day of application, and best

professional judgment to minimize pesticide discharges to waters of the US."

 

[FN25]  25 PGP, Part 2.1.3 p. 8.

[FN26]  26 Fact Sheet, p. 87. 
 

Response 

 Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014. See also response to

Comment ID 180-cp.001.001.

 

Comment ID 668.1.001.018

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

Unattainable Expectations for Technical Precision: As part of the proposed permit's requirement to minimize pesticide

discharges to waters of the US, EPA requires at Part 2.1.3 that pesticide application equipment must be calibrated to

"…ensure that the equipment's rate of pesticide application …deliver[s] the precise quantity of pesticide needed to

achieve greatest efficacy against the target pest;" [FN 25] The key words are "ensure…precise quantity…achieve
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greatest efficacy." As an enforceable effluent limitation, EPA is setting operators up to fail. Remarkably, the Agency

contradicts this expectation by stating: "EPA understands that the appropriate application rates are variable depending

on the conditions, and expects permittees to use their best professional judgment in combination with the label

requirements in determining the appropriate amount of product needed to optimize efficacy of treatment." [FN 26] These

statements are conflicting. The MCD urges EPA to modify Part 2.1.3 and related statements wherever they occur in the

Permit and Fact Sheet to something more  achievable, for example, "You must maintain, calibrate and operate the

pesticide application equipment so that the appropriate quantity of pesticide is delivered to best control the target pest

consistent with the FIFRA label, manufacturers' specifications for equipment precision, weather conditions on the day of

application, and best professional judgment to minimize pesticide discharges to waters of the US."

 

[FN 25] Draft PGP p.8

 

[FN 26] PGP Fact Sheet p. 87  
 

Response 

Please refer to PGP Comment Response Structure Essay.  See response to Comment ID 281.1.001.014 for discussion on changes to

Part 2.1.3 of the proposed permit. 

 

Comment ID 669.1.001.006

Author Name: Hut Thomas

Organization: Dayton & Montgomery County Public Health, Ohio

PGP section 2.1.3 and 6.1.c.3 describing the requirements for maintaining pesticide application equipment

misrepresent both the capability and the aim of pesticide equipment calibration. Revise language to read:"…ensure that

the equipment's rate of pesticide application is calibrated to deliver the quantity of pesticide within the requirements of

the product's label." 
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014.

 

Comment ID 675.1.001.015

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

Unattainable Expectations for Technical Precision: As part of the proposed permit's requirement to minimize pesticide

discharges to waters of the US, USEPA requires at Part 2.1.3 that pesticide application equipment must be calibrated to

PGP Responses to Comments Technology-Based Effluent Limitations

197610/31/2011 04:04 PM EDT



 

"…ensure that the equipment's rate of pesticide application …deliver[s] the precise quantity of pesticide needed to

achieve greatest efficacy against the target pest;" [FN 23] The key words are "ensure…precise quantity…achieve

greatest efficacy." As an enforceable effluent limitation, USEPA is setting operators up to fail. Remarkably, the Agency

contradicts this expectation by stating: "USEPA understands that the appropriate application rates are variable

depending on the conditions, and expects permittees to use their best professional judgment in combination with the

label requirements in determining the appropriate amount of product needed to optimize efficacy of treatment." [FN 24]

These statements are conflicting. MABA urges USEPA to modify Part 2.1.3 and related statements wherever they occur

in the Permit and Fact Sheet to something more achievable, for example, "You must maintain, calibrate and operate the

pesticide application equipment so that the appropriate quantity of pesticide is delivered to best control the target pest

consistent with the FIFRA label, manufacturers' specifications for equipment precision, weather conditions on the day of

application, and best professional judgment to minimize pesticide discharges to waters of the US." 

 

[FN 23] Draft PGP p.8

[FN 24] PGP Fact Sheet p. 87 
 

Response 

Please refer to PGP Comment Response Structure Essay.  See response to Comment ID 281.1.001.014 for discussion on changes to

Part 2.1.3 of the proposed permit.

 

Comment ID 734.001.003

Author Name: Sweeney Susan

Organization: PLM Lake and Land Management Corporation

PLM performs regular preventative maintenance and calibration off equipment in many cases exceeds the

manufacturer's specifications for equipment to prevent leaks, spills or other unintended discharges of pesticides, to

ensure effective pesticide application and to achieve the greatest efficacy against target species. We oppose reporting

specific equipment configurations, we will request confidential status for the equipment under 40 CFR part 2. 
 

Response 

See response to Comment ID 561.001.003.

 

Comment ID 738.001.006

Author Name: Schmitz Marc

Organization: Marine Biochemists,  Aquatic Management Company

Maintain pesticide application equipment.
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This section relating to equipment maintenance and repair is repetitive with section 2.1.2. and goes beyond the scope

of the PGP's intent. An applicator is required by the pesticide label to apply the correct amount to a given area. With the

area being water, it is additionally dispersed within the area just by the nature of what is being treated. Dilution ratios

are dictated more by application equipment output and speed of the application. Pesticide output and area/depth are

used as primary calibration parameters. Taking the complexity of the aquatic treatment into consideration and the

uncertainty of the terms this requirement should be deleted. See our comments on 2.0 above. 
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014.

 

Comment ID 740.001.010

Author Name: Carlson Donald

Organization: Kansas Department of Health and Environment (KDHE)

Permit Page 8, Part 2 .1 .3 : Are there any specific references or criteria that can be cited in regard to EPA's use of the

term "industry practices" relating to the maintenance of application equipment referenced in the permit? This would be

valuable in the development of the State PGPs and for permittees in developing the PDMPs. 
 

Response 

See response to Comment ID 926.001.004.  Please refer to PGP Comment Response Structure Essay and response to Comment ID

281.1.001.014. 

 

Comment ID 740.001.011

Author Name: Carlson Donald

Organization: Kansas Department of Health and Environment (KDHE)

Permit Page 8, Part 2.1 .3 : We suggest the permit contain a provision addressing the handling and disposal of wash

water from cleaning the application equipment whether the cleaning is done on-site and/or off-site? At a minimum, if not

addressed in the PGP, the Fact Sheet should address this activity . 
 

Response 

This permit does not cover the handling and disposal of wash water from cleaning the application equipment. Please refer to PGP

Comment Response Scope Essay.
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Comment ID 926.001.004

Author Name: Reabe Jr

Organization: Reabe Spraying Service Inc.

2.1 .3 Maintain application equipment by adhering to "any manufacturer's conditions." Does this include TBO's? The

only people adhering to TBO's in the aerial application industry are those doing government contracts requiring it.

Everyone else is doing IRANs (Inspect and Repair As Necessary). Adherence to TBO's probably would double the

engine operating cost of a turbine airplane. We maintain all of our turbine engine on and IRAN schedule. The TBO on

my engines is not a permanently fixed time, but can be extended as the operational experience of the owner proves that

extension is safe. This allows owners of big fleets (airlines and freight haulers) to extend TBO's from 3500 hrs . to over

9000 hrs . By using the experience these operators have gained, we can safely extend the life of our engines, and save

money using the IRAN maintenance schedule, but we don't have enough history on our own engines to allow a TBO

extension . Of my 5 turbine aircraft, only one is within TBO. 2.1.3 One can always do something to improve efficacy,

such as apply 100 gallons of water per acre, but the cost becomes prohibitive . I suggest, "You must maintain, calibrate

and operate application equipment so that the appropriate quantity of pesticide is delivered to provide the best practical

control of the target pest, consistent with the FIFRA Label, manufacturer's specification for precision, weather conditions

on the day of application, and overall effort to minimize pesticide discharges to waters of the U.S." This limits this

provision to what is reasonable and affordable, not what is theoretically obtainable. 
 

Response 

Based on comments received, EPA has removed the term “any manufacturer’s conditions” which is now in Part 2.1.2 of the final

PGP and does not rely on "industry practices."  In the final permit, Applicators are required to "maintain pesticide application

equipment in proper operating condition, including requirement to calibrate, clean, and repair such equipment and prevent leaks,

spills, or other unintended discharges."  Please refer to PGP Comment Response Structure Essay and response to Comment ID

281.1.001.014.

 

Comment ID 937.001.002

Author Name: Zander Kathleen

Organization: South Dakota Agri-Business Association (SDABA)

SDABA is also concerned about the burdens and costs of IPM and surveillance for operators.  The current draft

requires of all permittees monitoring of equipment functionality and verification of proper pesticide application.  This

should be done by applicators 
 

Response 

See response to Comment ID 281.1.001.014 for a description of Applicator’s responsibilities in the final PGP (Part 2.1 of the
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permit).

 

Comment ID 939.001.013

Author Name: Russell Russell

Organization: Pennsylvania Department of Agriculture

Language directing applicators to maintain equipment to "ensure that the equipment's rate of pesticide application . . .

deliver[s] the precise quantity of pesticide needed to achieve greatest efficacy against the target pest. " This language

("ensure," "precise quantity," "achieve greatest efficacy") is overly prescriptive and  should be revised to reflect real-

world realities and "best professional judgment"   
 

Response 

Please refer to PGP Comment Response Structure Essay and response to Comment ID 281.1.001.014.
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2.2 - INTEGRATED PEST MANAGEMENT PRACTICES - GENERAL

Comment ID 181.1.001.003

Author Name: Conlon Joseph

Organization: American Mosquito Control Association (AMCA)

The integrated mosquito management methods currently employed by organized control districts and endorsed by the

Centers for Disease Control (CDC) and EPA are comprehensive and specifically tailored to safely counter each stage of

the mosquito life cycle. Larval control through water management and source reduction, where compatible with other

land management uses, is a prudent pest management alternative - as is use of the environmentally friendly EPA-

approved larvicides currently available. When source elimination or larval control measures are clearly inadequate, or in

the case of imminent disease, the EPA and CDC have emphasized in a published joint statement the need for

considered application of adulticides by certified applicators trained in the special handling characteristics of these

products. The extremely small droplet aerosols utilized in adult mosquito control are designed to impact primarily on

adult mosquitoes that are on the wing at the time of the application. Degradation of these small droplets is rapid, leaving

little or no residue in the target area at ground level. These special considerations are major factors that favor the use of

very low application rates for these products, generally less then 4 grams active ingredient per acre, and are

instrumental in minimizing adverse impacts. 
 

Response 

EPA acknowledges the information provided by the commenter on the integrated mosquito management methods currently

employed by mosquito control districts.    EPA expects that in many cases, control districts will be able cite to activities taken under

their integrated mosquito management in order to comply with Part 2.2 of the permit. 

 

Comment ID 233.1.001.005

Author Name: Gage Terry

Organization: California Agricultural Aircraft Association (CAAA)

Additionally, we request the EPA to eliminate the requirement for applicators to utilize Integrated Pest

Management(IPM) in making the determination for pest management strategies. In California there are different

licensing categories for Pest Control Advisors (PCAs) and Aerial Applicators. The applicator is responsible for correctly

applying pest control products per the label and other regulatory oversight. PCAs are educated and knowledgeable on

pests, pest life cycles, control techniques and other IPM strategies. While applicators may have familiarity with these

various components, they will not be able to verify all the pest control strategies have been reviewed as this is outside

their area of expertise. We are certain that there are other states were this is applicable as well. Changing the reporting

requirements to the operator's responsiblity will solve all of these concerns. 
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Response 

See response to Comment ID 210.001.001.

 

Comment ID 255.1.001.003

Author Name: Burnett Ed

Organization: The Idaho Mosquito and Vector Control Association (IMVCA)

IMVCA has no problem and in fact encourages and supports the adherence to an Integrated Pest Management Plan.

(I.P.M.) 
 

Response 

EPA acknowledges the support for integrated pest management plan.  EPA notes the final PGP does not require integrated pest

management, but requires certain operators to comply with technology-based effluent limitations which are based on IPM

principles.  See Part 2.2 of the PGP. 

 

Comment ID 273.1.001.004

Author Name: Kleingartner Larry

Organization: National Sunflower Association (NSA)

The IPM provisions under the technology-based effluent limits will be nearly impossible to enforce.  It is our

recommendation that this provision be eliminated from the permit or allow states flexibility in including/excluding this

provision.    
 

Response 

See response to Comment ID 515.1.001.003 for discussion of enforceability of Part 2 of the PGP.  See also responses to Comment

IDs 281.1.001.005 and 281.1.001.014 for discussion of Part 2 of the PGP.  In addition, see response to Comment ID 315.1.001.021

for discussion of state’s permit.

 

Comment ID 281.1.001.005

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)
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We believe in Integrated Pest Management (IPM), and we have supported its development and use by professional

applicators for years.  However, IPM should not be included in this permit because this is the NPDES Pesticide General

Permit.  Pesticides are one of the tools in the IPM toolbox.  If you are an "Operator" and you have an aquatic pest

problem that needs remediation, you will consult with your peers and inquire about their experience with a similar

problem.  You will then carefully review what resources you have available at the time to remediate the pest problem.

Then you will make a decision and pick up the phone and hire a professional aquatic applicator to solve the problem.

The operator made the decision to hire a professional applicator to remediate the problem, the operator was

responsible for the IPM evaluation, it occurred before the actual contract was negotiated, not after the fact as the draft

NPDES PGP requires. 
 

Response 

EPA notes the final PGP requires compliance with technology-based effluent limitations that are based on IPM principles for

Decision-makers who are required to submit an NOI (See Part 2.2 of the PGP).  EPA agrees that Applicators should not be

responsible for complying with the technology-based effluent limitations that are based on IPM because their main role is to apply

pesticides when needed as determined by the Decision-makers.  In addition, several commenters stated that Applicators are familiar

with IPM but the selection of pest management options are made by the Decision-makers.  Based on comments received, EPA

separated the technology-based effluent limitations in the final permit into two parts: Applicators’ Responsibilities and Decision-

makers’ Responsibilities. In the PGP, all Operators are classified as either “Applicators” or “Decision-makers” or both.  An

Applicator is an entity who performs the application of a pesticide or who has day-to-day control of the application (i.e., they are

authorized to direct workers to carry out those activities) that results in a discharge to Waters of the United States.  A Decision-

maker is an entity with control over the decision to perform pesticide applications, including the ability to modify those decisions

that result in point source discharges of biological pesticides, or chemical pesticides that leave a residue to Waters of the United

States.  As such, more than one Operator may be responsible for compliance with this permit for any single discharge from the

application of pesticides.  EPA has delineated the technology-based effluent limitations into tasks that EPA expects the Applicator

to perform and tasks that EPA expects the Decision-maker to perform. In doing so, EPA has assigned the Applicator and the

Decision-maker different responsibilities. Decision-makers are responsible for Part 2.2 of the permit.   Applicators are responsible

for Part 2.1 of the permit.  See response to Comment ID 281.1.001.014 for discussion of the changes made to Part 2.1 of the permit.

 

The CWA requires that NPDES permits contain technology-based effluent limitations representing the applicable levels of

necessary control.    The technology-based effluent limitations contained in the PGP, including those in Part 2.2 are non-numeric

and constitute the levels of control that are technologically available and economically achievable and practicable and result in

minimizing discharges of pesticides to Waters of the United States.  In addition, EPA expects that compliance with these

technology-based effluent limitations will provide protection of water quality standards, including protection of beneficial uses of

the receiving waters following completion of pest management activities. The PGP requires all Decision-makers, to the extent

Decision-makers determine the amount of pesticide or frequency of pesticide application, to minimize the discharge of biological

pesticides and chemical pesticides that leave a residue to Waters of the United States from the application of pesticides, through the

use of Pest Management Measures, as defined in Appendix A of the permit, by using only the amount of pesticide and frequency of

pesticide application necessary to control the target pest.  In addition, Part 2.2 of this permit requires Decision-makers that are

required to submit a Notice of Intent (NOI) to identify the pest problem, implement effective and efficient pest management

options, and adhere to certain pesticide use provisions.  These technology-based effluent limitations are based on IPM principles.
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Based on comments received, EPA has determined Part 2.2 of the PGP (technology-based effluent limits based on IPM principles)

for certain Decision-makers are the best technologically available and economically achievable and practicable. See Part II.2 of the

fact sheet.  These Decision-makers are those required to submit NOIs.  See Part 1.2.3, Table 1-1 of the permit for a list of Decision-

makers required to submit NOIs.   See response to Comment ID 234.1.001.007 for discussion of impact to small entities and cost

associated with complying with the PGP.  See also response to Comment ID 210.001.001 for discussion of impact to for-hire

applicators.  Each pesticide use pattern has specific limitations, and these requirements are divided into three different sections: (1)

identify the problem, (2) pest management options, and (3) pesticide use.  For each pest management area, Decision-makers must

identify the problem prior to pesticide application, consider using a combination of chemicals and non-chemical Pest Management

Measures, and perform surveillance before pesticide application to reduce environmental impacts.

 

EPA understands many Decision-makers are currently implementing IPM practices under a voluntary program or as part of their

standard operating procedure.  It is not the Agency’s intent to discourage the use of IPM or to replace existing programs.  Decision-

makers who are required to develop a Pesticide Discharge Management Plan can cite to activities taken under other programs.  See

response to Comment ID 281.1.001.014.   

 

EPA agrees pest management evaluation is conducted by Decision-makers prior to hiring an Applicator, which is why EPA is

requiring these additional technology-based effluent limitation requirements from Decision-makers and not the Applicators because

the measures necessary to meet these requirements are within the control of the Decision-makers, not the Applicators. It may be true

that Decision-makers required to submit an NOI will have already evaluated their pest problem before submitting an NOI.  This

does not mean that the evaluation a Decision-maker required to submit an NOI has already completed must be done again in order

to meet Part 2.2.  Furthermore, while it is true that the technology-based effluent limitations based on IPM principles will be

evaluated prior to a discharge, these measures are appropriate requirements for the PGP because they include a series of pest

evaluations, decisions and controls that EPA has determined will minimize discharges of biological pesticides and chemical

pesticides that leave a residue to Waters of the United States and lessen the adverse effects of pesticides that are applied.  EPA notes

that the PGP applies to Operators that do discharge and thus, must be covered under an NPDES permit.  Pesticide application

activities that do not result in a discharge to waters of the United States do not require coverage under the PGP. See response to

Comment ID 483.1.001.015. 

 

In Part 2.2, Decision-makers required to submit an NOI must evaluate pest management options, both pesticide and non-pesticide

methods:  no action, prevention, mechanical/physical methods, cultural methods, biological control agents, and pesticides.  EPA

acknowledges that all pest management options may not apply to all locations.  The PGP does not require the use of the least toxic

alternative or that non-pesticide methods be tried first.  For each pest management option, Decision-makers required to submit an

NOI must implement Pest Management Measures to meet the technology-based effluent limitations. Decision-makers are required

to implement efficient and effective means of Pest Management Measures that most successfully minimize discharges to waters of

the United States resulting from the application of biological pesticides and chemical pesticides that leave a residue. Combinations

of various pest management options are frequently the most effective Pest Management Measures over the long term.  The goal

should be to emphasize long-term control rather than a temporary fix.  In the final permit, "Pest Management Measure" is defined to

be any practice used to meet the effluent limitations that comply with manufacturer specifications, industry standards and

recommended industry practices related to the application of pesticides, relevant legal requirements and other provisions that a

prudent Operator would implement to reduce and/or eliminate pesticide discharges to waters of the United States.  EPA expects that

the “prudent Operator” is the entity responsible for making the decision as to how to minimize discharges and that these would be
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decisions consistent with manufacturer specifications, industry standards and recommended industry practices related to the

application of pesticides, relevant legal requirements and other provisions.  In developing the Pest Management Measures for each

pest management area, the Decision-maker must evaluate the following management options, including a combination of these

management options, considering impact to water quality, impact to non-target organisms, feasibility, and cost effectiveness.

 

EPA notes that based on comments received pest resistance is no longer one of the factors evaluated when selecting Pest

Management Measures.  See response to Comment ID 281.1.001.014.

 

With the requirement to consider all pest management options, several commenters stated that water quality will suffer due to the

decreased use of pesticides.   The general permit is designed to address the discharge of biological pesticides and chemical

pesticides that leave a residue to waters of the U.S. for specified use patterns and to ensure such discharges meet NPDES

requirements developed to protect water quality, including but not limited to technology-based and water quality-based effluent

limitations.  The general permit has been developed within the framework of the NPDES regulations and is designed in part to

protect surface waters with respect to existing water quality standards; requiring Operators ensure discharges do not cause or

contribute to a water quality violation rather than specifically banning any pesticide from use. The PGP requires consideration of

alternative pest management options, but it does not dictate a specific method.  In addition, Decision-makers must consider impacts

to water quality for all Pest Management Measures used to meet Part 2.2., which includes using the pesticide for purposes of

improving water quality.  Furthermore, when considering the pest management options, Decision-makers must comply with all

applicable federal and states laws and regulations.  See response to Comment ID 281.1.001.014 for discussion of Pest Management

Measures to meet the effluent limitations.

 

Comment ID 281.1.001.018

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

This section should not apply to "small government jurisdictions," "small organizations" or private landowners that treat

less than 10,000 acres of water.  These small entities (operator) reviewed the biological, cultural, physical, and

chemical tools available to control aquatic weeds and they decided to contract with a "for hire" aquatic pesticide

applicator to remediate an aquatic weed problem.  They hired a company to apply aquatic pesticides.

 

If the "small government jurisdictions," "small organizations" or private landowners (operator) wanted to hire a

mechanical harvesting company (avoiding the NPDES PGP liability) or a suction dredging company (avoiding the

NPDES PGP liability) to remediate the aquatic weed problem they would have contracted with a company that provided

this service and would not consider pesticides, nor the NPDES permit, further.  

 

The concepts of Integrated Pest Management (IPM) are taught in the training and certification of all professional

pesticide applicators.  It can be assumed all "for hire" aquatic applicators in the United States are already familiar with

IPM.   

 

The 1996 Food Quality Protection Act (PL 104-170) defines IPM as "a sustainable approach to managing pests by
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combining biological, cultural, physical, and chemical tools in a way that minimizes economic, health, and

environmental risks."

The Children's Health Act of 2000 (PL 106-310) reaffirms the FQPA definition of IPM.  The law states that "‘integrated

pest management' means an approach to the management of pests in public facilities that combines biological, cultural,

physical, and chemical tools in a way that minimizes economic, health, and environmental risks."

 

The 2008 Farm Bill, the "Food, Conservation and Energy Act of 2008" (PL 110-246) also reaffirms the definition of IPM.

It states that IPM is "a sustainable approach to managing pests by combining biological, cultural, physical, and chemical

tools in a way that minimizes economic, health, and environmental risks."

 
 

Response 

See response to Comment ID 281.1.001.005 for discussion of Part 2.2 of the permit. See response to Comment ID 234.1.001.007

for discussion of impacts to small entities.  See response to Comment ID 210.001.001 for discussion of impacts to for-hire

applicators.  See response to Comment ID 608.1.001.020 for discussion of IPM definition.

 

Comment ID 282-cp.001.006

Author Name: Tolar Bryan

Organization: Georgia Agribusiness Council (GAC)

In addition, the requirement that every pesticide application employ Integrated Pest Management (IPM) planning,

surveillance and recordkeeping procedures will delay timely pesticide applications, create needless costs for operators,

and increase the cost of pest control. 
 

Response 

See response to Comment ID 330.1.001.002.

 

Comment ID 282.1.001.006

Author Name: Tolar Bryan

Organization: Georgia Agribusiness Council (GAC)

the requirement that every pesticide application employ Integrated Pest Management (IPM)plannillg, surveillance llnd

recordkeepingprocedures will delay timely pesticide applications, create needless costs for operators,and increase the

cost of pest control. 
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Response 

See response to Comment ID 330.1.001.002.

 

Comment ID 294.1.001.009

Author Name: Goehring Doug

Organization: North Dakota Department of Agriculture

The technology-based effluent limits section in the PGP contains requirements for pesticide users to adopt and

document integrated pest management (IPM) practices. IPM is a science-based strategy to manage pesticides using

chemical, physical, and biological methods, and many users have adopted IPM as a routine way of doing business.

However, defining IPM is relatively subjective, and it will be difficult or impossible for a CWA regulator to objectively

determine whether a pest management program is adequately "intergraded".    

 

Furthermore, many pesticide treatments occur under contract between a landowner and a commercial applicator, and

the IPM provisions do not easily fit into this model. For example, a landowner will be unable to verify whether a

commercial applicator's sprayer is calibrated and in good working order. At the same time, a commercial applicator is

solely in the pesticide application business, and he or she will be unable to verify whether the landowner adequately

tried non-chemical pest management strategies. 

 

As a result, I recommend that EPA remove the IPM provisions from the PGP. As an alternative, EPA could consider

limiting who can use pesticides under the permit more than how those pesticides can be used. All states administer a

pesticide certification program in which certain pesticide applicators are certified and deemed competent to use

pesticides or to use them in commercial settings.  
 

Response 

See response to Comment ID 281.1.001.005 for a discussion of Part 2.2 of the Permit. See response to Comment ID 608.1.001.020

for discussion of IPM definition.

 

Comment ID 296.1.001.009

Author Name: Delaney Tom

Organization: Professional Landcare Network (PLANET)

PLANET members fully support Integrated Pest Management (IPM) as defined by three federal statutes:

 

• The 1996 Food Quality Protection Act (PL 104-170) defines IPM as "a sustainable approach to managing pests by

combining biological, cultural, physical, and chemical tools in a way that minimizes economic, health, and
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environmental risks."

 

• The Children's Health Act of 2000 (PL 106-310) reaffirms the FQPA definition of IPM. The law states that "‘integrated

pest management' means an approach to the management of pests in public facilities that combines biological, cultural,

physical, and chemical tools in a way that minimizes economic, health, and environmental risks."

 

• The 2008 Farm Bill, the "Food, Conservation, and Energy Act of 2008" (PL 110-246) also reaffirms the definition of

IPM. It states that IPM is "a sustainable approach to managing pests by combining biological, cultural, physical, and

chemical tools in a way that minimizes economic, health, and environmental risks."

 

PLANET members routinely incorporate IPM into their pest management strategies. The IPM requirement, however,

should not be part of the PGP. At the time an NOI is submitted, the determination has already been made that pesticide

use is necessary. 
 

Response 

See responses to Comment ID 281.1.001.005 and Comment ID 608.1.001.020.

 

Comment ID 315.1.001.007

Author Name: Peterson Jack

Organization: Arizona Department of Agriculture

We are in general agreement with EPA's utilization of IPM requirements in this permit.  IPM is routinely practiced by the

grower community.  Guidance of some sort is needed as to the intent of what is needed for documentation of this since

everything is court challengeable.  This needs to be practical or generic in approach.  Additionally, the EPA needs to

realize applicators aren't the decision maker when it comes to utilizing Integrated Pest Management (IPM).  The

applicator is responsible for applying pesticides in accordance with the label and other regulatory requirements. Arizona

has seven licensing categories for Pest Control Advisors (PCAs). PCAs are educated and knowledgeable on pests,

pest life cycles, control techniques and other IPM strategies. Applicators have familiarity with these various

components, but they will not be able to verify all the pest control strategies have been reviewed.  Changing the

reporting requirements to the operator's responsibility will solve this issue.  Perhaps use of a PCA is documentation of

IPM practices being used.   
 

Response 

See response to Comment ID 281.1.001.005 for discussion of Part 2.2 of the permit.  See response to Comment ID 344.1.001.010

for discussion of the Pesticide Discharge Management Plan. See response to Comment ID 608.1.001.020 for discussion of IPM

definition.  See response to Comment ID 330.1.001.002 for a discussion on the PGP and NPDES authorized states.
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Comment ID 330.1.001.021

Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)

Concepts of Integrated Pest Management (IPM) are already taught as part of the training and certification process of

licensed pesticide applicators. Furthermore, we suggest measures be taken to ensure that the definition of IPM here

closely matched that established in previous legislation. 
 

Response 

See response to Comment ID 608.1.001.020.

 

Comment ID 350.1.001.005

Author Name: Sales Tracie

Organization: Merrimack River Watershed Council,  Inc. (MRWC)

Though the NPDES Draft POP currently mandates that only applicators required to submit a Notice of Intent (NOI) need

implement IPM practices, MRWC believes that it would be in the best interests of long-term watershed and public health

if EPA required that all permittees at least consider lPM solutions. By implementing ecological, physical, or preventative

pest control methods, permittees can often find other effective methods for pest control that may limit or even eliminate

the need for pesticide application. This can improve water quality as well as safeguard non-targeted aquatic species

and public health. By decreasing the amount of pesticide applied to waterways, permittees may also reduce the

likelihood that pests will develop resistance to a pesticide, rendering it useless in the case of a future public health

emergency associated with pest-carried diseases.

 

MRWC does recognize, however, that IPM practices can sometimes be burdensome for applicators. For example,

some IPM practices, though they might be significantly less destructive to waterways and aquatic species than

pesticides, are much more costly than a simple pesticide application. Furthermore, the process of reporting the

utilization of lPM can also be a tedious and time-consuming task that might detract from the other efforts of an

organization or business aimed at pest control. We understand that the implementation of lPM practices can be

especially burdensome to smaller entities with fewer personnel or financial resources. We believe, however, that the

benefits to environmental and public health that would come from universal IPM requirements could outweigh these

disadvantages.

 

Though it might be unfeasible for EPA to mandate that all permittees, even small applicators or those conducting only a

one-time application, implement IPM practices, MRWC suggests that EPA at least make very obvious in its permit that it

strongly supports the use of IPM by all permittees, no matter how small their treatment application. MRWC supports the

draft permit's current requisite that all permittees required to submit an NOI must also explore and implement lPM

practices . MRWC suggests that EPA require that permittees submit proof of their consideration of various lPM
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practices along with their NOI prior to pesticide application, not simply within their annual report after the application has

been completed. To make this documentation simple for permittees, MRWC suggests that EPA develop a simple

checklist of different methods included in IPM. Permittees could then check off whether or not each listed lPM practice

was applicable to their project, and they could note which practices they were planning to use for pest control. This

checklist would provide EPA with concrete evidence that a permittee had considered various IPM practices prior to

treatment. The permittee would still be required to give a more in depth analysis of their IPM practices in their annual

report, as is currently written in the draft permit; however, this checklist would give EPA early confirmation that a

permittee was exploring and practicing lPM. Hopefully, by requiring that permittees send in the IPM checklist with their

NOI, EPA would be able to promote widespread implementation of pest control methods that would reduce the amount

of toxic pesticides released into our waterways. 
 

Response 

See response to Comment ID 281.1.001.005 for discussion of Part 2.2 of the permit. See response to Comment ID 344.1.001.010

for discussion of the Pesticide Discharge Management Plan. See response to Comment ID 608.1.001.020 for discussion of IPM

definition. See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators.   

 

Comment ID 357.1.001.002

Author Name: Campbell Michael

Organization: Campbell Aviation, Inc.

As a member of the National Agricultural Aviation Association (NAAA), I attend an annual meeting in January where I

attend the PAASS (Professional Aerial Applicator's Support System) program, geared toward enhancing safety and

efficiency while providing aerial services to farmers and other contractors. I also attend an annual Operation S.A.F.E.

clinic each April where my aircraft goes through a rigorous test to make sure that its equipment is calibrated correctly to

further avoid drift incidents. Furthermore, the expensive equipment, such as my GPS, specialty nozzles, smoker and

boom shutoff system, allow me to target my applications and avoid drift situations even more. 
 

Response 

EPA acknowledges the comment and appreciates the information provided by the commenter.

 

Comment ID 359.1.001.002

Author Name: Ricci E.

Organization: Mass Audubon

The following comments identify aspects of the draft permit that Mass Audubon recommends be further refined or

strengthened in the final permit. We urge that all applicators be required to follow IPM principles even if small
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applications do not require detailed written IPM plans. The definition of IPM should include not just limiting the amount

of pesticides applied but also use of least toxic pesticides that are effective and feasible from a cost and practical

standpoint. IPM approaches should emphasize cultural, physical, and mechanical means of control where feasible, and

should set thresholds for triggering action based on human and environmental health not just routine and widespread

nuisances that do not threaten public or ecological health and which cannot be effectively reduced even with repeated

pesticide applications. Mass Audubon offers specific comments regarding mosquito control, as this is a subject that we

have worked with state agencies on for decades to refine the Massachusetts mosquito control program to utilize the

best available IPM approaches. 
 

Response 

See response to Comment ID 281.1.001.005 for discussion of Part 2.2 of the permit. See response to Comment ID 608.1.001.020

for discussion of IPM definition. See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators.  Please

refer to PGP Comment Response Scope Essay.

 

It is not EPA’s intent to stop the use of chemical pesticides or adversely affect Applicators’ ability to treat the pests that threaten the

economy and public health.  The goal of the PGP is to minimize point source discharges from application of biological pesticides,

and chemical pesticides that leave a residue when a pesticide is selected as the preferred pest management option.  The PGP does

require the Operator to consider alternatives to pesticide application. However, the PGP does not require the use of the least toxic

alternative or that non-pesticide methods be tried first.  For each pest management option, Decision-makers required to submit an

NOI must implement Pest Management Measures to meet the technology-based effluent limitations. Decision-makers are required

to implement efficient and effective means of Pest Management Measures that most successfully minimize discharges to waters of

the United States resulting from the application of biological pesticides and chemical pesticides that leave a residue. Combinations

of various pest management options are frequently the most effective Pest Management Measures over the long term.  EPA believes

flexibility is needed for Decision-makers to tailor Pest Management Measures to their situation as well as improve upon them as

necessary to meet the technology-based effluent limitations; with the selection of Pest Management Measures based on available

information and best professional judgment of personnel who are qualified to make pest management decision.  For example, while

the pesticide management measures requiring evaluating other means than pesticide use, it remains the best professional judgment

what ultimate pest control method is employed. Thus, while mechanical pest removal or less toxic chemicals may be possible

options, the Decision-maker is in the best position to know what method is most appropriate and effective against the target pest.

The use of “minimize” provides adequate clarity while maintaining the flexibility the Decision-maker needs in targeting pests.   

 

See response to Comment ID 420.1.001.005 for discussion of action thresholds.

 

Comment ID 365.1.001.034

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

To the best of our ability we have identified involved parties in other areas of our comments. Everyone in Montana is

mandated to control noxious weeds and other invasive species. Utilization of some aspects ofIPM as defined for this
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permit is inherent in most pest control projects. Routine activities that are required by current pesticide law include

recordkeeping, maintaining application equipment, having a spill response procedure, and notifying MDA in the event of

a significant spill or adverse incident. Calibration is a standard activity for our pesticide applicators, with workshops, kits,

youtube videos, other outreach materials, one-on-one training, county-led training, industry-led training and education

on different approaches to calibration available throughout the year, but primarily in the spring before spray season. 

 

Commercial pesticide applicators should not be required to implement IPM, in the same way that a plumber is not

required to perform routine maintenance tasks to prevent leaks for customers. It is outside the scope of their job. If a

commercial applicator chose to offer this service to their customers, as some ornamental and turf and structural pest

control business' do, then that is an additional service to the customers. 

 

Best Professional Judgment is the best approach in this situation. The person who is in the specific location, trying to

control the specific pest, with a specific label, has a much better chance of determining correct action. There are many

IPM advisory materials available that Office of Water could utilize for education and outreach to the regulated

community. Ultimately the decision must be left up to the applicator. That is why the applicator is trained, tested and

required to obtain continuing education credits for every category ofpesticide application for which the applicator is

licensed through the pesticide state lead agency. 
 

Response 

The PGP does not require Applicators to conduct IPM.  See responses to Comment IDs 281.1.001.005 and 330.1.001.002. See

response to Comment ID 210.001.001 for discussion of impacts to Applicators.

 

Comment ID 379.1.001.042

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

We are in full concurrence with EPA's thinking that aquatic pesticides should be applied in accordance with well-thought

out and adhered to "Best Management Practices" (BMPs), which is essentially what Section 2.0 calls to be done.  In

large measure aquatic pesticide application programs within the DFW already do this, often in spades, with our

adopting and taking an Integrated Pest Management (IPM) approach as our routine way of doing business.  We have

no problems with what the draft general permit says should be done along these lines.  And if there's one particular

aspect to this new regulatory overlay of the Clean Water Act upon aquatic pesticide use for what is already pretty well-

regulated or addressed under FIFRA that nonetheless could be further improved upon, this might be to now force some

"renegade" applicators (who fortunately are pretty rare to begin with) to now also adhere to BMPs when applying their

products, providing of course there's both sufficient outreach education and permit enforcement capabilities to

encourage or enforce BMP use and compliance; and this could also help spur some well-intentioned but "weak sister"

aquatic pesticide users (in terms of their operational resources) into somehow taking whatever additional measures

they might now need to take per the permit to more safely and effectively use their products, providing they could

somehow afford such additional BMP measures.       
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As an example of the BMPs that the DFW's Mosquito Control Section will abide by, which in so doing would seemingly

completely meet all the Technology-Based Effluent Limitations called for in Section 2.0, we will adhere to the "Best

Management Practices for Integrated Mosquito Management" that the American Mosquito Control Association (AMCA)

developed in document form and submitted to EPA last December, which probably every professional mosquito control

program in the country could or should adopt and adhere to as a core or at least minimum set of BMPs.  And of course

many mosquito control programs around the country that are members of the AMCA already do this, including

Delaware's program, and many like Delaware's program typically go beyond what's called for in the AMCA's Best

Management Practices (BMPs) for Integrated Mosquito Management (IMM). 

 
 

Response 

EPA appreciates the information submitted by the commenter.  EPA plans to conduct significant outreach to the industry on

requirements of this PGP.  See also responses to Comment IDs 281.1.001.005 and 618.1.001.004.

 

Comment ID 388.1.001.013

Author Name: Corra John

Organization: Wyoming Department of Environmental Quality (DEQ) and Wyoming Department of Agriculture (WDA)

Page 8, Section 2.2., Integrated Pest Management (IPM) Practices 

 

Reference: All references to IPM. 

 

Comment: IPM section should be removed. IPM, although a routine practice in the industry has no need in the PGP as

it does not relate to or impact water quality. This is impractical to be an enforceable clause. This comment applies to all

treatment areas and references throughout this document. 

 

Comment: How will the operator/applicator document IPM when that role is being done by a grower/producer prior to

hiring an applicator? 
 

Response 

Applicators are not required to conduct IPM.  See responses to Comment IDs 281.1.001.005 and 515.1.001.003.

 

Comment ID 432.1.001.011

Author Name: Trowbridge Todd

Organization: Clarke
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"Integrated Pest Management (IPM) Practices" indicates that if the "discharge of pollutants results from the application

of a pesticide that is being used solely for the purpose of "pesticide research and development," as defined in Appendix

A, you are not required to fully implement Part 2.2 for such discharge, but you still must implement Part 2.2".

 

 IPM is inappropriate for research projects because the intent is to apply a specific product to a specific site/target.

There is no problem identification beyond the statement of the project objective , no selection of a pest management

strategy beyond that predetermined by the objective, and no freedom for selection of the pesticide or control method

used beyond the test subject. No deliberations are made with respect to non-chemical controls. These projects meet

the Clean Water Act requirements by definition because their aim is to develop more effective tools to protect public

health and suppress nuisance while minimizing the discharge of pesticides.

 

However, CWA requirements for research and development applications must be made clear in the PGP to provide

operators with permit protections. Clarke points out that , based on the above, each part of 2.2 can be seen as

inappropriate for these operations. Therefore, Clarke strongly suggests exempting all research and development

projects that fall below the Experimental Use Permit thresholds at 40 CFR 172 from submission of NOI, Annual Report,

and the extended documentation applicable to "large" applicators. In addition, as in other EPA permitting, such small

R&D operations should be identified in the PGP as separate from, and not subject to the PGP in combination with, other

non-research and development applications that might be undertaken by the same entity identified as the "operator".

 

This approach would satisfy EPA's intent by ensuring R&D operations involving substantial potential to impact water

quality are covered under the PGP, while subjecting the majority of such projects to the "small " operator requirements. 
 

Response 

See response to Comment ID 279.1.001.006.

 

Comment ID 443.1.001.011

Author Name: Anonymous Anonymous

Organization:  

Integrated Pest Management -

 

The pesticide industry supports the use of Integrated Pest Management (IPM). Many aspects of IPM are integrated into

FIFRA label requirements, and as such many are already mandatory, however only decision-making entities should be

responsible for implementing any IPM required under this NPDES general permit. For-hire pesticide applicators,

especially aerial applicators, should not be responsible for IPM requirements unless specifically contracted to do so by

the decision-making entity in the agreement negotiated between that entity and the for-hire applicator. 
 

Response 
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Applicators are not required to conduct IPM under the PGP.  See responses to Comment IDs 281.1.001.014 and 281.1.001.005.

 

Comment ID 445.001.003

Author Name: Unknown Unknown

Organization: Pennsylvania Department of Environmental Protection (DEP)

IPM techniques differ for each insect controlled and circumstances dictating the control. The expertise necessary to

correctly identify the unique IPM necessary for each distinct species is not readily available to current Federal/State

NPDES permitting agencies. Entomologists and public health experts will have to be brought into the review process. 
 

Response 

EPA acknowledges the commenter's statement regarding species identification.  Based on comments received, the requirement to

identify the species of the pest was removed.  See response to Comment ID 223.1.001.004.  In the final PGP, Decision-makers are

required to identify the presence of target pest(s).  See also response to Comment ID 281.1.001.014.

 

Comment ID 446.1.001.008

Author Name: Inabinet John

Organization: Environmental Resources,  South Carolina Public Service Authority (Santee Cooper)

EPA states that applicators "must implement site-specific control measures that minimize discharges of pesticides to

waters of the U.S." The term "site-specific" is ambiguous at best and requires clarification from EPA. Santee Cooper

conducts mosquito control larvicide operations at over 300 sites in its treatment area and adulticide operations at over

160 sites; aquatic plant/algae control operations to more than 50 sites throughout Santee Cooper project waters, as well

as company owned facilities; and forestry and transmission and distribution line rights-of-way pesticide applications to

more than 1,800 linear miles state-wide. The development of "site-specific" control measures for each individual site

would be needlessly burdensome and would require a time frame well beyond that which will be available. As such,

EPA must define "site-specific" in broad general terms, such as "the treatment district", "Santee Cooper project and

management properties", etc.  
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 450.1.001.030
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Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

For-hire aerial applicators should not be responsible for meeting the technology-based limitation requirements of Part

2.2 of the draft PGP, Integrated Pest Management (IPM) Practices. These decisions and actions are the prerogative

and full responsibility of contracting client government agencies or private/corporate organizations. When such aerial

applicators are hired to make a pesticide application, their clients should have already completed the IPM requirements

for habitat and pest scouting, life-cycle analyses, economic threshold determinations, control measure comparisons,

and other IPM considerations required by this permit. Subcontracting aerial applicators are told "what," "where," "when,"

"how much," and "why" - and are paid to complete that contract application in a professional manner. NAAA urges EPA

to explicitly state in the final permit that there is no role for subcontracting aerial applicators to complete the IPM

requirements of the general NPDES permit. 
 

Response 

See responses to Comment IDs 281.1.001.014 and 281.1.001.005.

 

Comment ID 453.1.001.032

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

Integrated Pest Management: For-hire aerial applicators should not be responsible for meeting the technology-based

limitation requirements of Part 2.2 of the draft PGP, Integrated Pest Management (IPM) Practices. These decisions and

actions are the prerogative and full responsibility of contracting client government agencies or private/corporate

organizations. When such aerial applicators are hired to make a pesticide application, their clients should have already

completed the IPM requirements for habitat and pest scouting, life-cycle analyses, economic threshold determinations,

control measure comparisons, and other IPM considerations required by this permit. Subcontracting aerial applicators

are told "what," "where," "when," "how much," and "why" - and are paid to complete that contract application in a

professional manner. NAAA urges EPA to explicitly state in the final permit that there is no role for subcontracting aerial

applicators to complete the IPM requirements of the general NPDES permit. 
 

Response 

See responses to Comment IDs 281.1.001.014 and 281.1.001.005.

 

Comment ID 457.1.001.008

Author Name: Spencer Charles
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Organization: Growmark, Inc.

IPM cannot be used as a means for reaching technology based effluent limitations. -

 

Non-numeric and technology based effluent limits is the way to meet water quality provisions. IPM methods can be

used to minimize pesticide discharges into water. We feel they are effective but cannot used to regulate practices on

the farm. 
 

Response 

As described in Part I.6 of the fact sheet, the permit does not cover discharges that, by law, are not required to obtain NPDES permit

coverage.  Of note, the CWA specifically excludes from the definition of point source, “agricultural stormwater discharges and

return flow from irrigated agriculture.”  Nothing in the permit changes the effect of those statutory exemptions.  The technology-

based effluent limitations are based on IPM principles, but do not require use of IPM. See responses to Comment ID 281.1.001.005

and Comment ID 293.1.001.002.

 

Comment ID 458.1.001.006

Author Name: Wood Alan

Organization: American Electric Power (AEP)

AEP is concerned that the level of detail in the proposed four categories under the headings of "Identify the Problem,"

"Pest Management," and "Pesticide Use," is too prescriptive. We do not disagree that this is a logical structure to be

applied to implement a pesticide application program, but the details do not align well with utility industry practices. For

example, under the "Identify the Problem" heading, utility vegetation management practices do not always include

identification of the pests to the species level. The goal for transmission maintenance is to control the growth of all tall-

growth vegetation such that it will not come into contact with a transmission line, causing an outage. For those lines that

are part of the national grid, the North American Electric Reliability Corporation (NERC) can impose significant

monetary penalties for vegetation-related outages.

 

Similarly, the section dealing with "Pest Management" should be tailored for electric utilities to reflect the existence of

vegetation management plans required under NERC standard "FAC-003-1 Vegetation Management."

 

AEP agrees with the conceptual points that are incorporated in Section 2.0 (e.g., identification of the problem, proper

planning, identification of optional controls, optimization/minimization of pesticide use, visual monitoring of result, etc.

However, the permit requirements must be flexible enough or tailored to better reflect actual utility operations. 
 

Response 

EPA acknowledges the commenter's statement regarding species identification.  Based on comments received, the species

requirement was removed.  In the final PGP, Decision-makers who are required to submit an NOI are required to identify the
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presence of target pest(s).  See response to Comment ID 223.1.001.004.

 

EPA believes the final PGP provides flexibility for Operators to tailor their Pest Management Measures to meet the Technology-

based effluent limitations.  See responses to Comment IDs 281.1.001.014 and 281.1.001.005.

 

Comment ID 459.1.001.009

Author Name: Lieske Sean

Organization: Water Resources Division,  City of Aurora Water Department,  Aurora,  Colorado (CO)

9. Part 2.2 - It is unclear from the way that it is written that the second paragraph in this part is an exception to the first

paragraph. To create a smoother transition and to make it clear that this is an exception, would recommend modifying

the end of the first paragraph to read as follows: "…….contractor, subcontractor or other agent, except under the

following circumstance:" 
 

Response 

EPA has removed the second paragraph cited by the commenter.  

 

Comment ID 459.1.001.010

Author Name: Lieske Sean

Organization: Water Resources Division,  City of Aurora Water Department,  Aurora,  Colorado (CO)

10. Part 2.2 - Is the note really necessary? It seems out of place and doesnt add much clarification especially since Part

5.0 specifically addresses the entities who are required to submit the PDMP. 
 

Response 

EPA removed the note under Part 2.2 of the PGP.  

 

Comment ID 462.1.001.008

Author Name: Scott David

Organization: Office of the Indiana State Chemist (OISC)

The proposed BMP and IPM provisions are vague. In addition, these vague provisions are being identified by the permit

as enforceable or actionable under the Clean Water Act. The proposed permit sets up the probability of overlapping
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state agency enforcement for pesticide application, not to mention the real possibility of conflicting state agency

interpretation of the pesticide use directives. No mention of these potential conflicts is referenced in the permit or

guidance. And while we believe that our agency currently shares an effective cooperative working arrangement with our

water permitting agency on regulatory issues of mutual concern, neither agency can be assured that level of

cooperation will persist in the future. EPA should at least recognize these issues in the permit to serve as guidance to

EPA regional offices that will be relied upon to manage these inconsistencies as they occur. This issue may become

even more important once courts are drawn into the discussion as part of any related citizen suit under the CWA.

Investigating and enforcing pesticide use incidents under the CWA seems like we are heading in a direction that

Congress never intended. 
 

Response 

For areas where EPA is not the permitting authority, NPDES-authorized states’ pesticide general permits may have different

requirements.  Operators that apply biological pesticides, and chemical pesticides that leave a residue in multiple states will need to

become familiar with each state’s NPDES permit.  For the states where EPA is the permitting authority, EPA works with its regions

to ensure consistent implementation.  See also responses to Comment ID 218.001.002 and Comment ID 515.1.001.003.

 

Comment ID 464.1.001.010

Author Name: Markowski Daniel

Organization: Vector Disease Control,  Inc. (VDCI)

VDCI strongly feels all insect management programs should operate with an Integrated Pest Management Plan. We

very much welcome the inclusion of this section within the PGP. 
 

Response 

EPA acknowledges the commenter’s support for integrated pest management.  See response to Comment ID 281.1.001.005 for

discussion of Part 2.2 of the permit.

 

Comment ID 481.1.001.014

Author Name: Snyder Rodney

Organization: Pesticide Policy Coalition

Although the PPC supports the use of Integrated Pest Management (IPM), we are fully aware that these practices

require time and expertise, and add direct and indirect costs to pesticide use. Many aspects of IPM are mandatory and

already integrated into FIFRA label requirements. We are concerned about the extensive documentation the PGP

would require of the IPM decision-making process, and the potential CWA penalties (and citizen suits) that could
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accompany untimely and insufficiently-detailed documentation. The PPC urges EPA to simplify the recordkeeping and

reporting requirements of the PGP, and remove unnecessary links of timeliness to permit violations. PPC believes that

only operators should be responsible for implementing IPM requirements of the PGP. In addition, we urge EPA to clarify

that IPM requirements are not applicable to either for-hire pesticide applicators (unless specifically contracted to

conduct IPM activities by client operators) or to the discharges of those engaged solely in R&D. IPM practices require

authority and knowledge that rest with the entities in control of land-use decisions. Absent such clarity, the resulting

confusion could expose these operators to potential legal jeopardy from citizen suits. 
 

Response 

In the final permit, EPA has separated the technology-based effluent limitations into two parts: Applicators' responsibilities and

Decision-makers' responsibilities.  See response to Comment ID 281.1.001.005.  Part 2.2 of the PGP (limits based on Integrated

Pest Management principles) no longer applies to entities engaged solely in R&D.  See response to Comment ID 279.1.001.006.

See also response to Comment ID 180-cp.001.001 regarding citizen lawsuits.  In regard to recordkeeping and reporting

requirements, see the PGP Comment Response Recordkeeping and Reporting Essay. 

 

Comment ID 481.1.001.015

Author Name: Snyder Rodney

Organization: Pesticide Policy Coalition

Furthermore, IPM requires decision making on pesticide use that occurs before permit issuance, thus EPA has no legal

authority to impose the PGP where IPM considerations result in no pesticide discharge. The activity on which

technology-based practices and procedures can be imposed under the PGP is the activity that results in a pesticide

discharge. Thus, decision making prior to application is not such an NPDES permitted activity. At a minimum, the

Agency should clarify that none of the PGP requirements for technology-based controls, recordkeeping, surveillance

and reporting is applicable if operators ultimately choose not to apply pesticides. The extensive documentation the PGP

would require of the IPM decisionmaking process, and the potential CWA penalties (and citizen suits) that could

accompany untimely and insufficiently-detailed documentation, would not apply if biological or mechanical pest control

mechanisms are chosen. Even where pesticide use is ultimately chosen, we have concerns over the documentation

requirements. For example, the fact sheet discusses action thresholds for specific pests, but it will be more complicated

with a combination of pests, such as an aquatic weed complex. The fact sheet indicates that action threshold will be

species-specific, but this should be reassessed for cases where multiple pests are present and may together rather

than individually constitute an action threshold. 
 

Response 

See responses to Comment ID 483.1.001.015; Comment ID 223.1.001.004; Comment ID 180-cp.001.001; and Comment ID

281.1.001.005.

 

PGP Responses to Comments Technology-Based Effluent Limitations

200010/31/2011 04:04 PM EDT



 

Comment ID 483.1.001.046

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

Should EPA retain IPM requirements as part of the final PGP, CLA believes pesticide applicators should not generally

be required to implement them. IPM practices require authority and expertise that rest with the entities in control of land-

use decisions. The decision to apply a pesticide (versus pursuit of a non-pesticide management option after an IPM

evaluation) is generally complete by the time a non-NOI-filing applicator is tasked to perform the application. However,

EPA states that IPM requirements of Part 2.2 apply "to any entity that is required to submit an NOI, as required in Part

1.2.2, including any pesticide applicator hired by such entity or any other employee, contractor, subcontractor or other

agent, [FN 47] suggesting any for-hire pesticide applicator contracted by, and operating under the NOI of, a decision-

making entity would be required to implement IPM requirements. [FN 48] CLA believes EPA has made this statement in

error, for in the accompanying Federal Register Notice EPA states: "[G]enerally, the entity making the decision to apply

pesticides is responsible for complying with provisions of the permit leading up to the actual application of the pesticide

(such as IPM identifying and assessing the pest problem) and any activities after application of the pesticide. The

applicator of the pesticide, if different, is responsible for those permit requirements that occur during or directly related

to the actual application of the pesticide (such as maintaining and calibrating equipment). 75 Fed. Reg. 31775, at

31783; 6/4/2010. We urge EPA to clarify in the PGP and Fact Sheet that IPM requirements are the purview of decision-

making entities and not for-hire applicators, especially aerial applicators unless specifically contracted to do so by the

decision-making entity in the agreement struck between that entity and the for-hire applicator.

 

Furthermore, CLA is concerned that IPM requirements not be extended to scientists engaged in pesticide research.

EPA states that "[i]f your discharge of pollutants results from the application of a pesticide that is being used solely for

the purpose of ‘pesticide research and development,' as defined in Appendix A, you are not required to fully implement

Part 2.2 for such discharge, but you still must implement Part 2.2 to the extent that its requirements do not compromise

the research design." [FN 49] While this is likely sufficiently vague as to allow scientific research to proceed, it may

expose scientists, extension workers, teachers, and product development engineers to potential legal jeopardy from

third party action. CLA urges EPA to clarify that IPM requirements are not applicable to scientists, extension workers,

teachers, or pesticide registrants engaged solely in pesticide research and development.

 

[FN 47] Draft General Permit at 8

 

[FN 48] 75 Fed Reg 107, 31783; 6/4/2010

 

[FN 49] Pesticide General Permit at 8  
 

Response 

See responses to Comment ID 281.1.001.005 and Comment ID 279.1.001.006.

 

Comment ID 485.1.001.006
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Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

We believe in Integrated Pest Management (IPM), we have supported its development and use by professional

applicators for years. However, IPM should not be included in this permit because this is the NPDES Pesticide General

Permit. Pesticides are one of the tools in the IPM toolbox. If you are an "Operator" and you have an aquatic pest

problem that needs remediation, you will consult with your peers and inquire about their experience with a similar

problem. You will then carefully review what resources you have available at the time to remediate the pest problem.

Then you will make a decision and pick up the phone and hire a professional aquatic applicator to solve the problem.

The operator made the decision to hire a professional applicator to remediate the problem, the operator was

responsible for the IPM evaluation, it occurred before the actual contract was negotiated, not after the fact as the draft

NPDES PGP requires. 
 

Response 

See response to Comment ID 281.1.001.005.

 

Comment ID 485.1.001.021

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

The concepts of Integrated Pest Management (IPM) are taught in the training and certification of all professional

pesticide applicators. So we can assume all "for hire" aquatic applicators in the United States are already familiar with

IPM and applies the concept to day to day business practices.

 

The 1996 Food Quality Protection Act (PL 104-170) defines IPM as "a sustainable approach to managing pests by

combining biological, cultural, physical, and chemical tools in a way that minimizes economic, health, and

environmental risks."

 

The Children's Health Act of 2000 (PL 106-310) reaffirms the FQPA definition of IPM. The law states that "„integrated

pest management means an approach to the management of pests in public facilities that combines biological, cultural,

physical, and chemical tools in a way that minimizes economic, health, and environmental risks."

 

The 2008 Farm Bill, the "Food, Conservation and Energy Act of 2008" (PL 110-246) also reaffirms the definition of IPM.

It states that IPM is "a sustainable approach to managing pests by combining biological, cultural, physical, and chemical

tools in a way that minimizes economic, health, and environmental risks."

 

The definition of IPM in Appendix A is not the same as those listed above. 
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Response 

See response to Comment ID 608.1.001.020.

 

Comment ID 488.1.001.004

Author Name: Cadman Sollie

Organization: Wyoming Weed and Pest Council

Although the Council believes and practices IPM strategies within all programs, the documentation of current practices

and policies should have no bearing on the permitting process and at a maximum should only be included as

educational information. IPM strategies should be developed, monitored and evaluated locally. The US EPA cannot in

good conscious determine what are reasonable and sound IPM practices without a local knowledge of the situation

where the permit will be used. We applaud the US EPA for recommending the use of IPM in program planning and

implementation, but we strongly believe it should not play a role in regulatory decisions. (Refer to 2.2; 5.0; A.1

Definitions) If IPM must remain within the scope of the permit the Council suggests the US EPA only require

implementation of pre and post application monitoring, allowing permitees to develop such protocols as they see fit. 
 

Response 

See responses to Comment ID 281.1.001.005 and Comment ID 281.1.001.014.  See response to Comment ID 337.1.001.007 for

discussion on monitoring requirements.

 

Comment ID 490.1.001.008

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

Integrated Pest Management (IPM) Practices 

 

Our members support Integrated Pest Management (IPM), and we have supported its development and use by

professional applicators for years. However, IPM should not be included in this permit because this is the NPDES

Pesticide General Permit. Pesticides are one of the tools in the IPM toolbox. 

 

The application of the IPM process and techniques occurs before the final decision to use pesticides is made. The 1996

Food Quality Protection Act (PL 104-170) defines IPM as "a sustainable approach to managing pests by combining

biological, cultural, physical, and chemical tools in a way that minimizes economic, health, and environmental risks." 

 

Thus, the "Operator" considers physical, biological and cultural pest management options and may apply any or all of

these tools before determining that a pesticide application is the best solution. The initial decision to use physical,
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cultural or biological control (except biological pesticides) does not invoke coverage under this NPDES PGP as

addressed by the court. 

 

Only a decision to apply pesticides to water triggers the NPDES PGP coverage as required by the court decision the

Agency is addressing in this proposed permit. Therefore, any reference to a requirement for IPM practices within the

NPDES PGP should be deleted. 
 

Response 

See responses to Comment IDs 281.1.001.005 and 483.1.001.015.

 

Comment ID 490.1.001.018

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

2.2 Integrated Pest Management (IPM) Practices 

 

This section should not apply to "small government jurisdictions," "small organizations" or private landowners that treat

less than 10,000 acres of water. These small entities (operator) review the biological, cultural, physical, and chemical

tools available to control aquatic weeds and determine whether and how to use the IPM tools before they decide to

contract with a "for hire" aquatic pesticide applicator to remediate an aquatic weed problem. These groups (small

government jurisdictions, organizations and private land owners) hire a company to apply aquatic pesticides. 

 

The concepts of IPM are taught in the training and certification of all professional pesticide applicators. It can be

assumed all "for hire" aquatic applicators in the United States are already familiar with IPM. Decisions made regarding

IPM are reached before pesticides application occurs. 
 

Response 

See response to Comment ID 281.1.001.005 for discussion of Part 2.2 of the permit. See response to Comment ID 234.1.001.007

for discussion of impacts to small entities.  See response to Comment ID 210.001.001 for discussion of impacts to for-hire

applicators.  See response to Comment ID 608.1.001.020 for discussion of IPM definition.

 

Comment ID 494.1.001.025

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

NCFC supports the use of IPM as many aspects of IPM are integrated into FIFRA label requirements and as such many
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are already mandatory. IPM is a useful planning tool for production agriculture; however, these practices require time

and expertise, and add direct and indirect costs to pesticide use. We are concerned about the extensive documentation

the PGP would require of the IPM decision-making process, and the potential CWA penalties (and citizen suits) that

could accompany untimely and insufficiently-detailed documentation. 

 

EPA should simplify the recordkeeping and reporting requirements of the PGP. It is our view that only decision-making

entities should be responsible for implementing any IPM required under this NPDES general permit. In addition, we

urge EPA to clarify that IPM requirements are not applicable to for-hire pesticide applicators (unless specifically

contracted to conduct IPM activities by client decision-making entities). Absent such clarity, the resulting confusion

could expose these operators to potential legal jeopardy from citizen suits. 
 

Response 

See responses to Comment ID 281.1.001.005 for discussion of IPM, Comment ID 180-cp.001.001 regarding citizen lawsuits,

Comment ID 344.1.001.010 for discussion of documentation, and Comment ID 483.1.001.015.  See also the PGP Comment

Response Recordkeeping and Reporting Essay.

 

Comment ID 500.1.001.016

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

ARA supports the use of Integrated Pest Management (IPM) (many aspects of IPM are integrated into FIFRA label

requirements and as such many are already mandatory) in farm practice, but we know that IPM practices require time

and expertise, and add direct and indirect costs to pesticide use. We are concerned about the extensive documentation

the draft PGP would require of the IPM decision-making process, and the potential CWA penalties and citizen suits that

could accompany untimely or insufficiently-detailed documentation. IPM should not be used as a tool under the PGP

permit since it is defined and implemented already under FIFRA since the purpose of the CWA is to ensure the

outcome of clean water, not regulate farm practices. 

 

ARA asks EPA to simplify the recordkeeping and reporting requirements of the PGP, and remove unnecessary links of

timeliness to permit violations. PPC believes that only decision-making entities should be responsible for implementing

any IPM required under this NPDES general permit. In addition, we urge EPA to clarify that that IPM requirements are

not applicable to either for-hire pesticide applicators (unless specifically contracted to conduct IPM activities by client

decision-making entities). Otherwise, the resulting confusion could expose these operators to potential legal jeopardy

from citizen suits. 
 

Response 

See responses to Comment ID 483.1.001.015; Comment ID 223.1.001.004; Comment ID 180-cp.001.001; and Comment ID

281.1.001.005.
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Comment ID 513.1.001.007

Author Name: Harriott Nichelle

Organization: Beyond Pesticides et al.

Organic Practices and Integrated Pest Management (IPM) Must Be Considered

 

EPA is requiring applicators, as part of the permitting process, to carry out IPM practices as a way of reducing pesticide

discharge to waterways. However, the agency is not requiring applicators that fall below the treatment threshold to

conduct IPM since the agency is "unclear whether it is economically achievable for small applications to implement IPM

and because of concerns about potential unintended consequences of such a requirement.."[FN 4] IPM as defined in

the general permit involves the identification of the pest problem, and evaluation and implementation of the following

pest management options: (a) no action (b) prevention (c) mechanical or physical methods (d) cultural methods (e)

biological control agents (f) pesticides.(p10 11,12,13) Given these options and their possible implementation, it is hard

to envision how these IPM options can result in ‘unintended consequences' or how they may not be economically

achievable. The costs of implementing IPM are no more than the cost of using chemicals, and can in the long-term, be

cheaper. A 2001 report by the General Accounting Office stated that, "IPM practices can produce significant

environmental benefits in particular crops and locations, without sacrificing yield quality or quantity or incurring

additional costs."[FN 5] The agency should clarify what it means when it questions whether IPM can be economically

achievable for small operators. IPM, which can be effective at controlling pests once implemented and used diligently

[FN 6] must be required for all pesticide applicators regardless of how much acreage is covered. Once again, any

acreage threshold criteria should be eliminated.

 

EPA must be vigilant when recommending the use of IPM. Many opt for the "quick fix" solution and resort to chemical

application without attempting IPM methods. How is the agency going to verify whether IPM was attempted and was

unsuccessful? While the inclusion of IPM as a permit requirement is commendable, the agency must put the

appropriate measures in place to ensure that IPM is incorporated as a permanent pest management strategy, before

toxic chemicals that impact our environment and health are relied upon.  

 

[FN 4] USEPA. 2010. 2010 NPDES Pesticides General Permit Fact Sheet. Office of Water. Washington DC 

 

[FN 5] U.S. GAO. 2001. Agricultural Pesticides: Management Improvements Needed to Further Promote Integrated

Pest Management. GAO-01-815 

 

[FN 6] USEPA. Integrated Pest Management. Available at http://www.epa.gov/agriculture/tipm.html 
 

Response 

See response to Comment ID 359.1.001.002.
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Comment ID 516.1.001.013

Author Name: Stoneman Bill

Organization: Biopesticide Industry Alliance (BPIA)

The biopesticide industry strongly supports the use of Integrated Pest Management (IPM). Biopesticides offer important

tools to help manage the development of resistance. IPM methods protect workers, neighbors and the environment,

while enhancing pest management strategies with a range of techniques that serve to minimize discharges to waters of

the US. These practices require time and expertise, and add direct and indirect costs to pesticide use. The BPIA

believes that only decision-making entities should be responsible for implementing any IPM required under this NPDES

general permit. Therefore "for-hire" pesticide applicators, especially aerial applicators, should not be responsible for

IPM requirements unless specifically contracted to do so by the decision-making entity in the agreement struck between

that entity and the "for-hire" applicator. The current proposal states that IPM requirements apply to any entity that is

required to submit an NOI. The BPIA urges EPA to clarify that IPM requirements are not applicable to either "for-hire"

pesticide applicators (unless specifically contracted to conduct IPM activities by client decision-making entities) or to the

discharges of scientists, extension workers, teachers, or pesticide registrants engaged solely in pesticide research and

development. Absent such clarity, the resulting confusion could expose these operators to potential legal jeopardy from

citizen lawsuits. 
 

Response 

See responses to Comment IDs 281.1.001.005 and 279.1.001.006.

 

Comment ID 523.1.001.021

Author Name: Kee Ed

Organization: National Association of State Departments of Agriculture (NASDA) and  Delaware Department of Agriculture

We also are in general agreement with EPA's utilization of IPM requirements in this permit. However, the specific IPM

requirements may be too burdensome and unrealistic in many situations. We ask that EPA work with stakeholders to

ensure appropriate requirements in this regard. Additionally, clarity is needed related to whom (decision maker or

applicator) various elements of the permit's IPM requirements apply. Another issue EPA needs to consider is the

potential jeopardy operators could encounter when experts disagree on the value of a particular IPM technique. 
 

Response 

See responses to Comment ID 281.1.001.005 and Comment ID 281.1.001.004.

 

Comment ID 570.1.001.016
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Author Name: Layne Carlton

Organization: Aquatic Ecosystem Restoration Foundation (AERF)

The IPM plan, as proposed, includes elements that are simply beyond the competence of most "for hire" applicators

and entities. The mere presence of invasive and exotic plants in a water body is enough to trigger the need for a control

program. The proposed requirement for an IPM plan appears to go far beyond the intent of the 6th Circuit's decision

and assumes jurisdiction by OW over activities not granted by either the statute or the decision. Jurisdiction begins

once a registered pesticide has "...served its intended function." according to the court. 
 

Response 

In the final permit, Applicators are not required to develop a Pesticide Discharge Management Plan.   As a result of the Sixth

Circuit Court's decision, NPDES permits will be required for point source discharges to waters of the United States of biological

pesticides, and of chemical pesticides that leave a residue regardless of whether it has “served its intended function.”.  The final

PGP does not require IPM, instead it requires compliance with technology-based effluent limitations that are based on IPM

principles. Please see response to Comment ID 281.1.001.005 for a discussion on 2.2.

EPA notes that the final PGP in Part 5.0 requires only Decision-makers that must submit an NOI and that are large entities to

prepare a PDMP to document the implementation of Pest Management Measures being used to comply with the effluent limitations

set forth in Parts 2.0 and 3.0.  The requirement to prepare a PDMP is not an effluent limitation because it does not restrict quantities,

rates, and concentrations of constituents that are discharged.  Additionally, the requirement to develop a plan is a permit “term or

condition” authorized under sections 402(a)(2) and 308 of the Act. Section 402(a)(2) states, “[t]he Administrator shall prescribe

conditions for [NPDES] permits to assure compliance with the requirements of paragraph (1) of this subsection, including

conditions on data and information collection, reporting, and such other requirements as he deems appropriate.” The PDMP

requirements set forth in the PGP are terms or conditions under the CWA because the discharger is documenting information on

how it intends to comply with the effluent limitations (and other requirements) contained elsewhere in the permit.  Thus, the

requirement to develop a PDMP and keep it updated is no different than other information collection conditions, as authorized by

section 402(a)(2), in other permits.   

 

Comment ID 597.1.001.009

Author Name: Markowski Daniel

Organization: Vector Disease Control, Inc. (VDCI)

VDCI strongly feels all insect management programs should operate with an Integrated Pest Management Plan. We

very much welcome the inclusion of this section within the PGP. 
 

Response 

EPA notes the final PGP requires compliance with technology-based effluent limitations that are based on IPM principles for
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Decision-makers who are required to submit an NOI (See Part 2.2 of the PGP).  The final permit does not require development of

an integrated pest management plan but development of a pesticide discharge management plan.

 

Comment ID 606.1.001.008

Author Name: Frank Bobbie

Organization: Wyoming Association of Conservation Districts (WACD)

b. Integrated Pest Management: The pesticide industry supports the use of Integrated Pest Management (IPM). Many

aspects of IPM are integrated into FIFRA label requirements, and as such many are already mandatory. EPA notes in

the draft general permit that federal agencies are required to implement IPM under 7 U.S.C. 136r-l, "Federal agencies

shall use Integrated Pest Management techniques in carrying out pest management through procurement and

regulatory policies, and other activities." To the extent operators under this draft pesticide NPDES general permit are

federal agencies, this requirement would apply. Congress defined IPM in FIFRA as "a sustainable approach to

managing pests by combining biological, cultural, physical and chemical tools in a way that minimizes economic, health,

and environmental risks." [FN 21] IPM has been similarly defined by Congress in other statutes; in each case the

terminology has been essentially the same:

 

o The 1996 Food Quality Protection Act (PL 104-170) defines IPM as "a sustainable approach to managing pests by

combining biological, cultural, physical, and chemical tools in a way that minimizes economic, health, and

environmental risks."

 

o The Children's Health Act of 2000 (PL 106-310) reaffirms the FQPA definition of IPM. The law states that "‘integrated

pest management' means an approach to the management of pests in public facilities that combines biological, cultural,

physical, and chemical tools in a way that minimizes economic, health, and environmental risks."

 

o The 2008 Farm Bill, the "Food, Conservation and Energy Act of 2008" (PL 110- 246) also reaffirms the definition of

IPM. It states that IPM is "a sustainable approach to managing pests by combining biological, cultural, physical, and

chemical tools in a way that minimizes economic, health, and environmental risks."

 

IPM methods protect workers, neighbors and the environment, while enhancing pest management strategies with a

range of techniques that serve to minimize discharges to waters of the US. These practices require time and expertise,

and add direct and indirect costs to pesticide use. WACD believes that only decision-making entities should be

responsible for implementing any IPM required under this NPDES general permit.

 

o EPA states that IPM requirements of Part 2.2 apply "to any entity that is required to submit an NOI, as required in Part

1.2.2, including any pesticide applicator hired by such entity or any other employee, contractor, subcontractor or other

agent. [FN 22] This would suggest that any for-hire pesticide applicator operating under the NOI of a decision-making

entity would be required to implement IPM requirements. However, in the Federal Register notice that accompanied the

release of EPA's draft NPDES general permit, EPA stated: "[G]enerally, the entity making the decision to apply

pesticides is responsible for complying with   provisions of the permit leading up to the actual application of the pesticide

(such as IPM identifying and assessing the pest problem) and any activities after application of the pesticide. The

applicator of the pesticide, if different, is responsible for those permit requirements that occur during or directly related
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to the actual application of the pesticide (such as maintaining and calibrating equipment). [FN 23] WACD agrees with

this latter statement, and believes that for-hire pesticide applicators, especially aerial applicators, should not be

responsible for IPM requirements unless specifically contracted to do so by the decision-making entity in the agreement

struck between that entity and the for-hire applicator.

 

o EPA also states that "[i]f your discharge of pollutants results from the application of a pesticide that is being used

solely for the purpose of ‘pesticide research and development,' as defined in Appendix A, you are not required to fully

implement Part 2.2 for such discharge, but you still must implement Part 2.2 to the extent that its requirements do not

compromise the research design." [FN 24] While this is likely sufficiently vague as to allow scientific research to

proceed, it still exposes scientists, extension workers, teachers, and product development engineers to potential legal

jeopardy from citizen suits. WACD urges EPA to clarify that IPM requirements are not applicable to either for-hire

pesticide applicators (unless specifically contracted to conduct IPM activities by client decision-making  entities) or to

the discharges of scientists, extension workers, teachers, or pesticide registrants engaged solely in pesticide research

and development. Absent such clarity, the resulting confusion could expose these operators to potential legal jeopardy

from citizen suits.  

 

 

[FN 21] FIFRA, 7 U.S.C. 136r-l.

[FN 22] Draft PGP, p.8

[FN 23] 75 Fed Reg 107, 31783 June 4, 2010

[FN 24] Draft PGP, p.8 
 

Response 

See responses to Comment ID 281.1.001.005, Comment ID 279.1.001.006, and Comment ID 608.1.001.020.

 

Comment ID 614.1.001.018

Author Name: Mann Joseph

Organization: National Environmental Law Center (NELC)

Comment 14: EPA should set objective standards for when pesticide use is allowed.

 

The draft permit defines a "control measure" (which all dischargers must adopt so as to "minimize" pesticide use) as

"any BMP or other method used to meet the effluent limitations" in the permit, which "could include other actions that a

prudent operator would implement to reduce and/or eliminate pesticide discharges to waters of the U.S. to comply with

the effluent limitations." Draft Permit at 32 (emphases added).  Commentors submit that this language is too vague to

be meaningfully enforced.  EPA should clarify that a control measure "must" include actions to reduce and/or eliminate

pesticide discharges, and should provide written guidance as to what a "prudent operator" would do.

 

Towards this end, Commentors appreciate EPA's statement that "if the permittee is found to have applied a pesticide in

a manner inconsistent with the relevant water-quality related FIFRA labeling requirements, EPA will presume that the
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effluent limitation to minimize pesticides entering the Waters of the United States has been violated under the NPDES

permit."  75 Fed. Reg. at 31,782 (emphases added); see also Fact Sheet at 32. Nonetheless, EPA should further

explain (1) which FIFRA requirements it means; and (2) whether this presumption can be rebutted, and if so, how.

Also, EPA should clarify that the requirements on a FIFRA label simply provide a "floor" (i.e., a minimum requirement)

of how a "prudent operator" would properly use a pesticide, and not a "ceiling" on what acts the CWA requires such an

operator to perform in "reducing and/or eliminating pesticide discharges."[FN 18] To better ensure that applicable

FIFRA requirements are met, along with other BMPs (see, e.g., Fact Sheet at 34-35), Commentors propose that EPA

prepare a checklist of pertinent requirements, incorporate this checklist into the permit, and require applicators to sign

off on the completion of each task under the penalty of perjury.[FN 19]

 

For dischargers subject to the NOI requirement, the draft permit further requires the establishment of an Integrated Pest

Management ("IPM") program, which requires applicators, inter alia, to evaluate alternatives to pesticide use (including

no action, prevention, and mechanical methods), but then leaves it up to the applicator to determine whether and when

"action thresholds" are met.  Draft Permit at 8-14, 31; see also Fact Sheet at 37 ("As operators gain insight and

experience into specific pest management settings, the action levels can be revised up or down.") (emphasis added).

While Commentors acknowledge that some pesticide applicators may well have experience in these matters, many do

not.  Moreover, allowing the regulated party to define the terms of regulation appears both to be illegal under the Act

and indefensible as a matter of public policy. Instead, EPA should set clear, scientifically-derived guidelines for the

establishment of "action thresholds" allowing pesticide use for each of the four use categories. Furthermore, EPA

should specify that, in calculating action thresholds, "environmental" and "human health" considerations should take

precedence over those relating to "economic, … aesthetic, or other effects."  Draft Permit at 31.  Lastly, EPA should

clarify that dischargers must evaluate each and every of the IPM alternatives (i.e., no action; prevention; mechanical or

physical methods; cultural methods; biological control agents; pesticides) before the decision to use pesticides may be

lawfully made, and should publish guidance on what constitutes a sufficiently rigorous level of "evaluation." Obviously,

the whole point of requiring such evaluation is to promote a meaningful and exploratory inquiry, and not simply to make

operators jump through hoops in reaching a predetermined result that pesticides must be used in every instance. 

 

[FN 18] As EPA has noted elsewhere, FIFRA and the CWA serve different purposes, use different risk management

approaches, and employ different control strategies.  See Headwaters, 9th Cir. Docket No. 99¬35373, Brief for the U.S.

as Amicus Curiae (1999) ("Headwaters Amicus Br."), pp. 10-21, available at http://westernlaw.org/files-

1/epa%20amicus%20brief.pdf; see also Headwaters, 243 F.3d at 531-32. Unlike the CWA, see 33 U.S.C. § 1251(a)(1),

the goal of FIFRA is not the elimination (or even the minimization) of pollutant discharges; rather, FIFRA ensures no

more than that the use of a pesticide "will not generally cause unreasonable adverse effects on the environment."  7

U.S.C. § 136a(c)(5) (emphasis added).

 

[FN 19] Applicators may balk at this requirement as unnecessary or burdensome, but such a claim would ignore the

reality that (1) FIFRA use requirements are woefully under-enforced, see D. Stever, 1 LAW OF CHEMICAL

REGULATION & HAZARDOUS WASTE § 3:75, at 3-111 (2003 ed.) ("[P]esticide uses are not closely regulated by the

EPA.  The Agency has essentially left all enforcement of pesticide use requirements to the states, which are by and

large not adequately staffed to provide much field enforcement."); and (2) NPDES regulations already require

certifications (under threat of felony prosecution) for persons responsible for environmental compliance, see 40 C.F.R. §

122.22(b), (d).
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Response 

See response to Comment ID 281.1.001.014. In regard to the comment about FIFRA violation and the permit, see response to

Comment ID 450.1.001.017.  In regard to the comment about action thresholds, see responses to Comment ID 420.1.001.005 and

Comment ID 223.1.001.004. 

 

The PGP does require Operators to evaluate all pest management options. See response to Comment ID 281.1.001.005 for

discussion on Part 2.2. EPA has developed a PDMP template to assist Operators in ensuring that they consider all this is required in

the PDMP.

 

Comment ID 620.1.001.009

Author Name: Spaulding Steven

Organization: Wellmark International

The biopesticide industry strongly supports the use of Integrated Pest Management (IPM). Biopesticides offer important

tools to help manage the development of resistance. IPM methods protect workers, neighbors and the environment,

while enhancing pest management strategies with a range of techniques that serve to minimize discharges to waters of

the US. These practices require time and expertise, and add direct and indirect costs to pesticide use. Wellmark

International believes that only decision-making entities should be responsible for implementing any IPM required under

this NPDES general permit. Therefore "for-hire" pesticide applicators, especially aerial applicators, should not be

responsible for IPM requirements unless specifically contracted to do so by the decision-making entity in the agreement

struck between that entity and the "for-hire" applicator. The current proposal states that IPM requirements apply to any

entity that is required to submit an NOI. Wellmark International urges EPA to clarify that IPM requirements are not

applicable to either "for-hire" pesticide applicators (unless specifically contracted to conduct IPM activities by client

decision-making entities) or to the discharges of scientists, extension workers, teachers, or pesticide registrants

engaged solely in pesticide research and development. Absent such clarity, the resulting confusion could expose these

operators to potential legal jeopardy from citizen lawsuits. 
 

Response 

See responses to Comment ID 281.1.001.005 and Comment ID 279.1.001.006. See response to Comment ID 210.001.001 for

discussion of impacts to for-hire applicators.  See response to Comment ID 180-cp.001.001 for discussion of liability under the

CWA.

 

Comment ID 622.1.001.012

Author Name: Semanko Norman

Organization: Idaho Water Users Association (IWUA)
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As a result, these small government irrigation districts and small non-profit canal company organizations should be

removed from the NOI and IPM requirements of Part 2.2 of the PGP.  
 

Response 

See the PGP Comment Response NOI Threshold Essay and response to Comment ID 281.1.001.005. See response to Comment ID

234.1.001.007 for discussion of impacts to small entities.  

 

Comment ID 635.1.001.026

Author Name: Curtis Thomas

Organization: American Water Association, Association of California Water Agencies and Association of Metropolitan Water

Agencies

Water systems, irrigation districts, and other professional water resource managers utilize integrated pest management

as an element of routine operations, though perhaps without the formal plan a permit will generate under the proposed

general permit. As a result, the application of aquatic pesticides is only one of the tools we use. 
 

Response 

EPA appreciates the information provided by the commenter.

 

Comment ID 639.1.001.004

Author Name: Somody Carol

Organization: Syngenta Crop Protection, Inc.

3) Clarify that IPM requirements are the responsibility of decision making entities and are not applicable to for-hire

pesticide applicators who are under the direction of decision-making entities. 
 

Response 

See response to Comment ID 281.1.001.005.

 

Comment ID 639.1.001.005

Author Name: Somody Carol
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Organization: Syngenta Crop Protection, Inc.

4) Clarify that IPM requirements are not applicable to those engaged solely in pesticide research and development. 
 

Response 

See response to Comment ID 279.1.001.006.

 

Comment ID 646.1.001.001

Author Name: Unknown Unknown

Organization: Southlake Mosquito Lake Abatement District (SLMAD) County, Illinois

SLMAD contracts for the abatement services delivered to the District's residents. SLMAD's work is assisted by the fact

that local municipal forestry and water management personnel share maps and historical details on flooding and

perennial standing water locations. The District has records of transient and permanent standing water locations on

private property which are kept up to date through as much surveillance and public notice outreach can provide within

the scope of the District's budget. For many years the SLMAD has operated a state of the art, integrated pest

management program. (lPMP) The SLMAD's IPMP is funded solely through ad valorem real property taxes. Given the

current state of this funding source the District is highly sensitive to maintaining its program and avoiding negative

financial surprises.

 

In reviewing the draft NPDES Pesticide General Permit (the POP) the trustees have several concerns about the

unintended consequences that the proposals will have on the operational ability of the District to continue to conduct its

IPMP at the level and quality that it has and also the potential adverse financial impact that the proposals will have on

the cost of the District's program. 
 

Response 

See response to Comment ID 234.1.001.007 for costs associated with complying with the PGP.  EPA understands many Decision-

makers are currently implementing IPM practices under a voluntary program or as part of their standard operating procedure.  It is

not the Agency’s intent to discourage the use of IPM or to replace existing programs.  Decision-makers who are required to develop

a Pesticide Discharge Management Plan can cite to activities taken under other programs.  EPA notes the PGP is available only to

Operators in areas where EPA is the permitting authority and does not require submittal of permitting fees or certification training.

See Appendix C of the permit for areas covered under this permit.  NPDES-authorized states are developing their own permit

consistent with applicable CWA statutory and regulatory requirements. 

 

Comment ID 652.1.001.020

Author Name: Estrin Daniel
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Organization: Waterkeeper Alliance et al.

b. PGP § 2.2 & PDMP

 

Section 2.2, seeks to limit the number of pesticide applications and/or the area to which pesticides are applied, along

with introducing best management practices, through the adoption of an Integrated Pest Management Plan ("IPMP").

The IPMP requires the operator to walk through a set of steps prior to applying a pesticide under the PGP. EPA has

long supported the adoption of IPMPs and we support its requirement in this PGP. [FN6]  See

http://www.epa.gov/pesticides/factsheets/ipm.htm. However, while § 2.2 provides a roadmap and route that could lead

to a reduction in pesticide discharges, the actual driving instructions are left for the operator to develop under the

Pesticide Discharge Management Plan ("PDMP"). PGP §§ 2.2 ("Note") & 5.1. The severance of IPMP and the PDMP is

artificial and greatly weakens the permit, while it raises a number of legal questions.

 

The IPMP is divided into four similar sections depending upon the type of pesticide application. Each IPMP consist of

three stages. First the problem must be identified. E.g., PGP § 2.2.1.1. This includes the study of the pest species of

concern, its life cycle and ecology as appropriate, its distribution (over "pest management areas"), and population

densities. In this study phase, an "action threshold(s)" is established, which is a determination of when pest

management strategies need to be employed. Thereafter, the operator must evaluate different control strategies,

including no action.. E.g., § 2.2.1.2. If pesticides are selected, then surveillance is required to establish whether an

action threshold(s) has been crossed. Then a pesticide may be applied with consideration of timing and environmental

conditions. In the case of mosquito control, larviciding is identified as preferred to adulticiding. § 2.2.1.3. Each step

implies the general admonishment to reduce pesticide discharges. Even as a road map, this scheme lacks certain

prominent features which might exist within a PDMP, but which otherwise should be mandated here.

 

[FN6]  See also 7 U.S.C. § 136r-1 (mandating the furtherance of Integrated Pest Management). 
 

Response 

See response to Comment ID 652.1.001.023. See response to Comment ID 281.1.001.005 for a discussion of Part 2.2.  See response

to Comment ID 344.1.001.010 for a discussion of pesticide discharge management plan.

 

Comment ID 652.1.001.023

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.

Of course, there are many more potential features that an IPMP should contain as the Fact Sheet discusses at length.

Fact Sheet 35-71. While these are not mandated by section 2.2, the intent is clear that a number of these features

should comprise the substance of the required PDMP. In this context, it is a distortion to describe the PDMP as only the

documentation of the TBELs, e.g., PGP § 5.0, since it is only through the implementation of the IPMP through the

PDMP that any actual discharge reductions may be achieved beyond the limitations in FIFRA. The IPMP is like a permit

filled with blanks, and the operator has the responsibility to fill in the blanks through the PDMP in such a way as to

PGP Responses to Comments Technology-Based Effluent Limitations

201510/31/2011 04:04 PM EDT



 

reduce discharges - but that end is merely exhortatory without a substantive review of the measures taken to reduce the

discharges, and no such review is required in the PGP. 

 

It is understandable that the EPA does not wish to dictate the terms of the PDMP, and its ability to do so is limited as a

fleshed out IPMP per the PDMP is necessarily local and qualitative as well as quantitative. This is an inherent problem

with a general permit governing an array of applications and habitats, and grounds for requiring individual permits for

larger dischargers. However, because a general permit opts to requires a site specific PDMP, rather than setting forth

all the requirements of a comprehensive IPMP, it may not sever the substantive PDMP from its effluent limitations.

 

Pesticide application determinations are generally left to local discretion, albeit with protections offered under

FIFRA.[FN12] This disposition renders it essential that the choices made by local decision makers through the PDMP,

which will mainly dictate the discharge of pesticides into waters of the United States, are at least informed by public

comment and agency review. This is sound public policy and the Clean Water Act requires no less. See 33 U.S.C. §§

1251, 1311 & 1342.[FN13] Thus, the PDMP should be submitted with the NOI and made publicly available for comment

generally thirty days in advance of its effective date.[FN14] If the PDMP is not integrated with the permit application as

an effluent limitation, then section 2.2 requires substantial amplification consistent with the type of considerations

discussed herein as well as those contained in the Fact Sheet.[FN15] 

 

[FN12]  Any illusion as to the adequacy of FIFRA to protect our waters should be dispelled by the numerous waters

listed as impaired due to elevated levels of pesticides under CWA § 303(d), 33 U.S.C. § 1313. See

http://www.fws.gov/contaminants/issues/pesticides.cfm (pesticides are a significant contributor to CWA § 303(d)

impaired waters).

[FN13]  Any illusion as to the adequacy of FIFRA to protect our waters should be dispelled by the numerous waters

listed as impaired due to elevated levels of pesticides under CWA § 303(d), 33 U.S.C. § 1313. See

http://www.fws.gov/contaminants/issues/pesticides.cfm (pesticides are a significant contributor to CWA § 303(d)

impaired waters).

[FN14]  In the event of a Declared Pest Emergency Situation, PGP App. A, these may be submitted after the

emergency is addressed

[FN15]  The Fact Sheet specifies numerous measures that should be undertaken to actually implement section 2.2.

These measures may properly be mandated. However, we note that some of the guidance in the Fact Sheet is subject

to question. For example, the role of bird predation of mosquitoes is minimized, Fact Sheet 44, though recent research

has shown that mosquitoes may be a significant food source for some birds. See

http://www.nature.com/news/2010/100615/full/news.2010.296.html citing Poulin, B., Lefebvre, G. & Paz, L. J. Appl.

Ecol. advance online publication doi:10.1111/j.1365-2664.2010.01821.x (2010) (dependence of house martins on

mosquitoes as a food supply). 
 

Response 

EPA disagrees that not requiring the PDMP to be a technology-based effluent limitation weakens the permit. The PDMP itself does

not contain effluent limitations; rather it is a tool both to assist Decision-makers in documenting what pest management measures it

is implementing to meet the effluent limitations, and to assist the permitting/compliance authority in determining whether the

effluent limitations are being met. Based on comments received, EPA has clarified the information needed to be included in a

PDMP.  See response to Comment ID 344.1.001.010.
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The requirement to prepare a PDMP is not an effluent limitation because it does not restrict quantities, rates, and concentrations of

constituents that are discharged.  CWA section 502(11).   Instead, the requirement to develop a PDMP is a permit “term or

condition” authorized under sections 402(a)(2) and 308 of the Act. Section 402(a)(2) states, “[t]he Administrator shall prescribe

conditions for [NPDES] permits to assure compliance with the requirements of paragraph (1) of this subsection, including

conditions on data and information collection, reporting, and such other requirements as he deems appropriate.”  The PDMP

requirements set forth in the permit are terms or conditions under the CWA because the Operator is documenting information on

how it is complying with the effluent limitations (and inspection and evaluation requirements) contained elsewhere in the permit.

Thus, the requirement to develop a PDMP and keep it updated is no different than other information collection conditions, as

authorized by section 402(a)(2), in other permits.  Failure to have a PDMP, where required, is a violation of the permit.

 

While Part 2 of the permit requires the Operator to select Pest Management Measures to meet the technology-based effluent

limitations in this permit, the Pest Management Measures themselves described in the PDMP (which certain Decision-makers must

develop) are not technology-based effluent limitations because the permit does not require specific measures to be implemented and

does not impose an obligation to comply with the PDMP; rather, the permit imposes the obligation to meet the effluent limitations

prescribed in Parts 2.0 and 3.0.  Therefore, the Operator is free to change as appropriate the Pest Management Measures used to

meet the effluent limitations contained in the permit.  This flexibility helps ensure that the Operator is able to adjust its practices as

necessary to ensure continued compliance with the permit’s technology-based effluent limitations.  However, the permit also

contains a recordkeeping condition that requires that the PDMP be updated with any such changes in the Operator’s practices.  See

Part 5.2.  Thus, if a Decision-maker’s on-the-ground practices differ from what is in the PDMP, this would constitute a violation of

the permit’s recordkeeping requirement to keep the PDMP up-to-date, and not a per se a violation of the permit’s effluent

limitations, which are distinct from the PDMP.  EPA recognizes, however, that because the PDMP documents how the Decision-

maker is meeting the effluent limitations contained in the permit, not following through with the pest management measures

identified in the PDMP is relevant to evaluating whether the Operator is complying with the permit’s effluent limitations.

 

EPA disagrees that the PDMP contains specific technology-based effluent limitations and must be included as part of the permit for

public review and comment because it is not a technology-based effluent limitation.  See responses to Comment ID 281.1.001.005

and Comment ID 281.1.001.014 for discussion on Part 2 of the permit.

 

EPA notes the fact sheet accompanying the PGP is not meant to be an inclusive control plan but rather to point out control activities

that are widely accepted in scientific literature which may be incorporated into a control program. 

 

Comment ID 652.1.001.031

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.

We believe the draft PGP is a reasonable start in fashioning a permit system for the discharge of pesticides to waters of

the United States. We offer the forgoing suggestions to make the permit more effective with the principal firmly in mind

that the purpose of the CWA is to eliminate the discharge of pollutants into navigable waters,[FN21] and thus to

eliminate the application of pesticides to our waters to the maximum extent possible. Compliance with FIFRA and
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pesticide industry regulations is only a starting point. The greatest reductions shall be achieved in limiting the number

and size of the applications. It is for these reasons that we emphasize the need for operators, meeting the specified

thresholds, to have comprehensive and integrated IPMPs and PDMPs that set meaningful and enforceable limitations

on the discharge of pesticides into our waters.

 

[FN21]  33 U.S.C. § 1251(a)(1). 
 

Response 

See response to Comment ID 652.1.001.023.  EPA believes that requiring all Operators to minimize point source discharges from

application of biological pesticides, and chemical pesticides that leave a residue to waters of the United States will result in

minimizing pesticides being discharged to waters of the United States. See responses to Comment ID 281.1.001.005 and Comment

ID 281.1.001.014 for discussion on Part 2 of the permit.

 

Comment ID 661.1.001.019

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

ARA supports the use of Integrated Pest Management (IPM) (many aspects of IPM are integrated into FIFRA label

requirements and as such many are already mandatory) in farm practice, but we know that IPM practices require time

and expertise, and add direct and indirect costs to pesticide use. We are concerned about the extensive documentation

the draft PGP would require of the IPM decision-making process, and the potential CWA penalties and citizen suits that

could accompany untimely or insufficiently-detailed documentation. IPM should not be used as a tool under the PGP

permit since it is defined and implemented already under FIFRA since the purpose of the CWA is to ensure the

outcome of clean water, not regulate farm practices. 
 

Response 

See responses to Comment ID 281.1.001.005, Comment ID 281.1.001.014, Comment ID 180-cp.001.001, and Comment ID

344.1.001.010.

 

Comment ID 665.1.001.007

Author Name: Henderson Carol

Organization: New Hampshire Fish and Game Department

Page 8, 2.2 - Will there be a requirement for an IPM for the entire State or will it be more refined? More clarification

would be helpful. 
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Response 

See responses to Comment ID 281.1.001.005 and Comment ID 281.1.001.014 for discussion on Part 2 of the permit. Requirements

in Part 2.2 of the PGP apply to each pest management area.  Pest management area is defined in Appendix A of the PGP as the area

of land, including any water, for which an Operator has responsibility and is authorized to conduct pest management activities as

covered by this permit (e.g., for an Operator who is a mosquito control district, the pest management is the total area of the district).

 

 

The pest management area, for example, may be as large as a state or as small as a pond.

 

Comment ID 668.1.001.017

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

Integrated Pest Management: The pesticide industry supports the use of Integrated Pest Management (IPM). Many

aspects of IPM are integrated into FIFRA label requirements, and as such many are already mandatory. EPA notes in

the draft general permit that federal agencies are required to implement IPM under 7 U.S.C. 136r¬l, "Federal agencies

shall use Integrated Pest Management techniques in carrying out pest management through procurement and

regulatory policies, and other activities." To the extent operators under this draft pesticide NPDES general permit are

federal agencies, this requirement would apply. Congress defined IPM in FIFRA as "a sustainable approach to

managing pests by combining biological, cultural, physical and chemical tools in a way that minimizes economic, health,

and environmental risks." [FN 21]   IPM has been similarly defined by Congress in other statutes; in each case the

terminology has been essentially the same: 

 

-The 1996 Food Quality Protection Act (PL 104¬170) defines IPM as "a sustainable approach to managing pests by

combining biological, cultural, physical, and chemical tools in a way that minimizes economic, health, and

environmental risks."

 

-The Children's Health Act of 2000 (PL 106¬310) reaffirms the FQPA definition of IPM. The law states that "‘integrated

pest management' means an approach to the management of pests in public facilities that combines biological, cultural,

physical, and chemical tools in a way that minimizes economic, health, and environmental risks."

 

-The 2008 Farm Bill, the "Food, Conservation and Energy Act of 2008" (PL 110-246) also reaffirms the definition of IPM.

It states that IPM is "a sustainable approach to managing pests by combining biological, cultural, physical, and chemical

tools in a way that minimizes economic, health, and environmental risks."

 

IPM methods protect workers, neighbors and the environment, while enhancing pest management strategies with a

range of techniques that serve to minimize discharges to waters of the US. These practices require time and expertise,

and add direct and indirect costs to pesticide use. The MCD believes that only decision¬ making entities should be

responsible for implementing any IPM required under this NPDES general permit.
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-EPA states that IPM requirements of Part 2.2 apply "to any entity that is required to submit an NOI, as required in Part

1.2.2, including any pesticide applicator hired by such entity or any other employee, contractor, subcontractor or other

agent.[FN 22] This would suggest that any for¬-hire pesticide applicator operating under the NOI of a decision-making

entity would be required to implement IPM requirements. However, in the Federal Register notice that accompanied the

release of EPA's draft NPDES general permit, EPA stated: "[G]enerally, the entity making the decision to apply

pesticides is responsible for complying with provisions of the permit leading up to the actual application of the pesticide

(such as IPM identifying and assessing the pest problem) and any activities after application of the pesticide. The

applicator of the pesticide, if different, is responsible for those permit requirements that occur during or directly related

to the actual application of the pesticide (such as maintaining and calibrating equipment). [FN 23] The MCD agrees with

this latter statement, and believes that for-hire pesticide applicators, especially aerial applicators, should not be

responsible for IPM requirements unless specifically contracted to do so by the decision-making entity in the agreement

struck between that entity and the for-hire applicator.

 

-EPA also states that "[i]f your discharge of pollutants results from the application of a pesticide that is being used solely

for the purpose of ‘pesticide research and development,' as defined in Appendix A, you are not required to fully

implement Part 2.2 for such discharge, but you still must implement Part 2.2 to the extent that its requirements do not

compromise the research design." [FN 24] While this is likely sufficiently vague as to allow scientific research to

proceed, it still exposes scientists, extension workers, teachers, and product development engineers to potential legal

jeopardy from citizen suits. The MCD urges EPA to clarify that IPM requirements are not applicable to either for¬hire

pesticide applicators (unless specifically contracted to conduct IPM activities by client decision-making entities) or to the

discharges of scientists, extension workers, teachers, or pesticide registrants engaged solely in pesticide research and

development. Absent such clarity, the resulting confusion could expose these operators to potential legal jeopardy from

citizen suits.

 

[FN 21] FIFRA, 7 U.S.C. 136r-1.

 

[FN 22] Draft PGP, p.8

 

[FN 23] 75 Fed Reg 107, 31783 June 4, 2010

 

[FN 24] Draft PGP, p.8 25 Draft PGP p.8 26 PGP Fact Sheet p. 87

 

 
 

Response 

See responses to Comment ID 281.1.001.005, Comment ID 279.1.001.006, and Comment ID 608.0.001.020.

 

Comment ID 680.001.012

Author Name: Hamilton Keri
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Organization: Wyoming Farm Bureau Federation

Section 2.0 discusses site specific control measures and refers to Appendix A of the PGP. In the appendix, there is a

reference to utilization of Integrated Pest Management (IPM) as a control for pesticides and water quality. We believe

this is a misunderstanding of what IPM is intended for. The IPM practices are intended to help producers manage pests,

not manage water quality. It is not something that is amenable to an enforcement action and EPA's requirement as a

condition of a PNP will lead to arbitrary and capricious enforcement actions against those covered. We believe

references to IPM in regard to a permit condition should be removed. 
 

Response 

EPA notes the final PGP does not require IPM, but requires compliance with technology-based effluent limitations which are based

on IPM principles. See response to Comment ID 281.1.001.005 for a full discussion of Part 2.2. 

 

Comment ID 680.001.014

Author Name: Hamilton Keri

Organization: Wyoming Farm Bureau Federation

Section 2.2. Again we reiterate our concerns outline in our comments to section 2.0. By trying to integrate an IPM

practice as a control measure, the EPA is creating unnecessary confusion and ultimately will create arbitrary and

capricious enforcement actions. 
 

Response 

See response to Comment ID 680.001.012. 

 

Comment ID 686.1.001.008

Author Name: Burgess Rick

Organization: United States Sugar Corporation (USSC or U.S. Sugar)

In general, the agriculture industry supports the use of Integrated Pest Management (IPM) as a farm - leveI

determination on a crop-by-crop basis. Many aspects of IPM are already a part of FIFRA label requirements and,

therefore, are already mandatory. While EPA notes in the Draft Permit that federal agencies are required to use IPM

techniques in carrying out pest management through procurement and regulatory polices, EPA's requirement to

implement such a program as permit condition on private entities is an inappropriate intrusion into private business. IPM

requirements add direct and indirect costs to pesticide use which, as previously stated, are already subject to FIFRA

rules and regulations. Since it is a violation of FIFRA for any person to use a pesticide in a manner inconsistent with its
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EPA-approved labeling, the IPM "requirement" in the Draft Permit is not necessary.  
 

Response 

See responses to Comment ID 281.1.001.005, Comment ID 281.1.001.014, and Comment ID 293.1.001.002.

 

Comment ID 690.1.001.006

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

The North Carolina PGP must focus on the documentation of operator Integrated Pest Management (IPM) programs

rather than dictate specific practices. The EPA PGP devotes almost six pages to suggested IPM components and the

corresponding section in the NC PGP would be considerably longer if the same approach were followed. With an

abundance of pest species, an extended pesticide use season, and a diversity of aquatic habitats (from mountain

streams to coastal estuaries) it is impractical to list mandatory components of an IPM program in a PGP that will be

appropriate for all scenarios. For example, mosquito control in the aftermath of hurricane flooding is dictated more by

resource availability than insect thresholds. Control of many invasive aquatic weeds is often based on eradication rather

than population density. 
 

Response 

See also response to Comment ID 315.1.001.021 for discussion of flexibility allowed for states' permit.  See responses to Comment

ID 281.1.001.021 and Comment ID 420.1.001.005 for discussion on action thresholds. See responses to Comment ID 281.1.001.005

and Comment ID 281.1.001.014 for a discussion of Part 2.

 

Comment ID 700.001.003

Author Name: Broude Sylvia

Organization: Toxics Action Center and GreenCAPE

Strengthen requirements for alternatives analysis - We commend the EPA for requiring an analysis of alternatives to

pesticides in permit applications and urge the agency to strengthen those requirements.

 

According to the draft general permit, any discharger that was required to submit a Notice of Intent (NOI) must set up an

Integrated Pest Management (IPM) program, and must (1) characterize the area of application, identify factors

contributing to the pest problem, and establish action thresholds (e.g. pest densities) for implementing IPM; (2) evaluate

alternatives (including no action, prevention and mechanical methods); and (3) if pesticides are chosen, use them only

when action thresholds are met (Based on preapplication surveillance of treatment area). [p.814, 31]
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We would like to see this requirement strengthened. There should be a requirement for use of the least toxic alternative,

or a requirement to attempt nontoxic methods of pest control first and to prove that they were ineffective before using

pesticides. We want to see applicators actually considering and using alternatives instead of just going through the

motions of this requirement. Finally, we are concerned that the action threshold (the baseline conditions for pesticide

use) is defined vaguely. The draft permit defines action thresholds as "the point at which pest populations or

environmental conditions can no longer be tolerated…based on economic, human health, aesthetic, or other effects…"

These conditions should not be determined by the discharger because they could be interpreted in an arbitrary fashion.

Finally we urge the EPA to remove aesthetic effects from the action threshold, or give them less weight than health

effects. 
 

Response 

See response to Comment ID 359.1.001.002.  See responses to Comment ID 281.1.001.005.

 

Comment ID 703.001.007

Author Name: Hancock William

Organization: Marine Biochemists owned by Arch Chemicals, Inc.

Integrated Pest Management (IPM) Practices This section should not apply to "small government jurisdictions," "small

organizations" or private landowners that treat less than 10,000 acres of water. These small entities have already made

the decision to contract with a "for hire" aquatic pesticide applicator to remediate an aquatic weed problem. They hired

a company to apply aquatic pesticides. The concepts of Integrated Pest Management (IPM) are taught in the training

and certification of all professional pesticide applicators. "For hire" aquatic applicators in the United States are already

familiar with IPM. 
 

Response 

See response to Comment ID 281.1.001.005 for discussion of Part 2.2 of the permit. See response to Comment ID 234.1.001.007

for discussion of impacts to small entities.  See response to Comment ID 210.001.001 for discussion of impacts to for-hire

applicators.  See response to Comment ID 608.1.001.020 for discussion of IPM definition. 

 

Comment ID 705.1.001.015

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Comment: IPM section should be removed. IPM, although a routine practice in the industry has no need in the PGP as

it does not relate to or impact water quality. This is impractical to be an enforceable clause. This comment applies to all

treatment areas and references throughout this document.
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Comment: How will the operator/applicator document IPM when that role is being done by a grower/producer prior to

hiring an applicator? 
 

Response 

See response to Comment ID 281.1.001.005.

 

Comment ID 725.1.001.002

Author Name: Martin-Craig Elizabeth

Organization: Pesticide Watch Education Fund et al.

Strengthen requirements for alternatives analysis - We commend the EPA for requiring an analysis of alternatives to

pesticides in permit applications and urge the agency to strengthen those requirements.

 

According to the draft general permit, any discharger that was required to submit a Notice of Intent (NOI) must set up an

Integrated Pest Management (IPM) program, and must (1) characterize the area of application, identify factors

contributing to the pest problem, and establish action thresholds (e.g. pest densities) for implementing IPM; (2) evaluate

alternatives (including no action, prevention and mechanical methods); and (3) if pesticides are chosen, use them only

when action thresholds are met (Based on pre-application surveillance of treatment area). [p.8-14, 31]

 

We would like to see this requirement strengthened. There should be a requirement for use of the least toxic alternative,

or a requirement to attempt non-toxic methods of pest control first and to prove that they were ineffective before using

pesticides. We want to see applicators actually considering and using alternatives instead of just going through the

motions of this requirement. Finally, we are concerned that the action threshold (the baseline conditions for pesticide

use) is defined vaguely. The draft permit defines action thresholds as "the point at which pest populations or

environmental conditions can no longer be tolerated…based on economic, human health, aesthetic, or other effects…"

These conditions should not be determined by the discharger because they could be interpreted in an arbitrary fashion.

Finally we urge the EPA to remove aesthetic effects from the action threshold, or give them less weight than health

effects. 
 

Response 

See response to Comment ID 359.1.001.002.  

 

Comment ID 738.001.007

Author Name: Schmitz Marc

Organization: Marine Biochemists,  Aquatic Management Company
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Integrated Pest Management (IPM) Practices

This section should not apply to "small government jurisdictions," "small organizations" or private landowners that treat

less than 10,000 acres of water. These small entities have already made the decision to contract with a "for hire"

aquatic pesticide applicator to remediate an aquatic weed problem. They hired a company to apply aquatic pesticides.

The concepts of Integrated Pest Management (IPM) are taught in the training and certification of all professional

pesticide applicators. "For hire" aquatic applicators in the United States are already familiar with IPM. 
 

Response 

See response to Comment ID 281.1.001.005 for discussion of Part 2.2 of the permit. See response to Comment ID 234.1.001.007

for discussion of impacts to small entities.  See response to Comment ID 210.001.001 for discussion of impacts to for-hire

applicators.  

 

Comment ID 740.001.012

Author Name: Carlson Donald

Organization: Kansas Department of Health and Environment (KDHE)

Permit Pages 8 through 14, Parts 2.2.1, 2.2.2, 2.2.3, and 2 .2 .4: Not being familiar with the requirements of FIFRA,

have the proposed IPM Practices listed for each of the four pesticide use patterns been required of the industry under

FIFRA? While the IPM requirements of FIFRA Section 28 (c) appear to relate to pest control for conventional

agricultural practices, Section 28 (d) does address public health pests. Ifestablished IPM requirements have been

developed under FIFRA, can an "operator" simply refer to these provisions by reference? 
 

Response 

See response to Comment ID 281.1.001.005.

 

Comment ID 837.1.001.017

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

We commend the draft PGP's Integrated Pest Management (IPM) requirement.  But the PGP should require all

operators implement IPM, not just those who must file an NOI.  EPA noted its concern that small operators may face

adverse economic effects if the PGP requires those operators to use IPM.  Yet IPM, by definition, "is a sustainable

approach to managing pests by combining biological, cultural, physical, and chemical tools in a way that minimizes

economic, health, and environmental risks." 7 U.S.C. § 136r-1 (emphasis added).  IPM seeks to incorporate a common-

sense approach to pesticide use, which should minimize adverse affects.  See Fact Sheet, at 36-37. Of course,
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outcomes of IPM may differ for operators based on size, pest, and location, but EPA should require all operators to

employ IPM strategies. 

 

Moreover, EPA should point to specific reports to educate operators on recommended IPM practices. For example, to

prevent long-term negative impacts on aquatic invertebrates, a recent American Fisheries Society article recommends

piscicide applications as follows: 

 

To further reduce impacts and enhance recolonization, we recommend the  following actions: (1) chemical treatments of

larger drainages should stage  treatments with intermediate barriers and allow time between treatments for  dispersal

and recolonization of invertebrates to avoid potential for cumulative  impacts; (2) headwater and tributary fishless

stream reaches should not be treated  so they can serve as refuges for invertebrates; and (3) piscicides should be

neutralized downstream of the project area to protect downstream colonization  sources. 

 

Mark R. Vinson et al., Piscicides and Invertebrates: After 70 Years, Does Anyone Really Know, 35 Fisheries 61, 69

(2010).[FN 5]  Recommendations and requirements like this would provide a standard against which EPA and the

public could judge each operator's choice to apply pesticides. 

 

[FN 5] Available at   http://www.fisheries.org/afs/docs/fisheries/fisheries_3502.pdf.   
 

Response 

EPA notes the final PGP does not require IPM, but requires compliance with technology-based effluent limitations which are based

on IPM principles for Decision-makers who are required to submit an NOI.  See response to Comment ID 281.1.001.005 for

discussion of Part 2.2 of the PGP.

 

EPA believes that while many of the recommendations from the American Fisheries Society may be best practices, they are not

appropriate requirements for the pesticide general permit.  See Part II.2 of the fact sheet. 

 

Comment ID 844.1.001.007

Author Name: Tatum Vickie

Organization: National Council for Air and Stream Improvement (NCASI)

The section describes IPM practices that must be observed by any entity that is required to submit an NOI. However,

there is no specific language to provide guidance on how compliance with the required IPM plan will be documented.

The Pesticide Discharge Management Plan seems to be the logical place for this documentation and we suggest

adding to this section a statement noting that compliance with the requirements of this section should be documented in

the Pesticide Discharge Management Plan.

 

For some managers/operators, the preparation of IPM Plans is already required under state BMPs, other state pesticide

management programs, and/or third-party certification programs. In order to reduce paperwork and redundancy of

effort, we recommend that this section of the PGP be amended to add a statement such as:
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     Integrated Pest Management Practices observed in order to fulfill the requirements of other programs (e.g. state or

third-party certification) that are substantially equivalent to those of the PGP are considered sufficient to meet the

requirements under Section 2.2 of the PGP. 
 

Response 

See responses to Comment IDs 652.1.001.023, 844.1.001.005, 281.1.001.005, and 344.1.001.010.

 

Comment ID 926.001.007

Author Name: Reabe Jr

Organization: Reabe Spraying Service Inc.

I am concerned that a most IPM decisions are "value judgments" and reflect the experiences of the IPM decision

maker. I am concerned that his decisions may be challenged "after the fact:." What liability will the IPM decision maker

face if he is challenged? One of my canned vegetable pest control managers told me that he always tailors his pest

management program so as to allow "some" bugs or bug damage to get to the canning plant. If he does his job too well,

they cut his budget for next year. If he doesn't do his job "well enough," he gets reprimanded and could get replaced. 
 

Response 

EPA notes the final PGP does not require IPM, but requires compliance with technology-based effluent limitations which are based

on IPM principles for Decision-makers who are required to submit an NOI.  The PGP requires Decision-makers required to submit

an NOI to implement Pest Management Measures to meet the technology-based effluent limitations.  In the final permit, "Pest

Management Measure" is defined to be any practice used to meet the effluent limitations that comply with manufacturer

specifications, industry standards and recommended industry practices related to the application of pesticides, relevant legal

requirements and other provisions that a prudent Operator would implement to reduce and/or eliminate pesticide discharges to

waters of the United States.  EPA expects that the “prudent Operator” is the entity responsible for making the decision as to how to

minimize discharges and that these would be decisions consistent with manufacturer specifications, industry standards and

recommended industry practices related to the application of pesticides, relevant legal requirements and other provisions. See

response to Comment ID 281.1.001.005 for discussion of Part 2.2 of the PGP. See response to Comment ID 180-cp.001.001 for

discussion regarding liability.

 

Comment ID 939.001.018

Author Name: Russell Russell

Organization: Pennsylvania Department of Agriculture
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IPM requirements are generally good. However: The specific IPM requirements may be too burdensome and unrealistic

in many situations. Clarity is needed related to whom (decision maker or applicator) various elements of the permit's

IPM requirements apply.  
 

Response 

See response to Comment ID 281.1.001.005.  See also response to Comment ID 234.1.001.007.

 

2.2.1 - IDENTIFY THE PROBLEM

Comment ID 280.1.001.005

Author Name: Schregardus Donald

Organization: DoD Clean Water Act Services Steering Committee

Authorization for Determination of Appropriate Technologies

 

Section Addressed: EPA Pesticide General Permit (PGP)for Point Source Discharges to Waters of the United States

from the Application of Pesticides (Draft), Pg. 7, Sect. 2.0; Pg 9, Sect. 2.2.1; and Appendix A

 

Comment: Appendix A discusses the term 'minimize'; Page 7, Paragraph 2.0 includes the terminology 'technologically

available and economically practicable and achievable' ; and Page 9, Paragraph 2.2.1 uses the terms 'efficient and

effective means of pest management that minimize discharges.' The language in these specified sections requires a

judgment call which should be made by a trained, certified individual. It is not clear who makes this determination and

what standard will be used, whether that may be the resident supervisor, an EPA National Pollutant Discharge

Elimination System (NPDES) certified applicator, or a certified Pest Management Professional (i.e., the operators).

 

Recommendation: Request further clarification on who is authorized to determine what is an 'appropriate,' 'efficient,' or

'effective' methodology. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 284.1.001.003

Author Name: Mountfort Tom

Organization: Denver Water
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The steps required to identify the problem for pest management areas as described in the draft general permit

(Paragraphs 2.2.1.12.2.1.1.5,2.2.2.1- 2.2.2.5, and 2.2.3.1-2.2.5.1) are extremely burdensome. For example, currently,

Denver Water makes the decision to apply pesticides to control mosquito populations when it receives complaints from

property owners adjacent to its canals and ditches, and when mosquito larvae are present in water bodies. This

requires little expertise and a small expenditure offmancial resources. However, to comply with the draft general permit,

Denver Water would need to hire or contract with a biologist or other personnel capable of establishing densities for

mosquito larvae and adult mosquito populations; who are able to identify target populations and develop species-

specific pest management strategies based on development and behavioral considerations; who can identify known

breeding sites; and analyze existing surveillance data to identify new or unidentified sources of mosquito populations.

As described by the EPA in its Fact Sheet, there are "approximately 200 species [of mosquito] occurring in the U.S."

Fact Sheet at 38. Consequently, the identification of target populations is no small matter. Because this will significantly

increase the cost, burden and expense of minor pesticide applications, EPA should consider revising the IPM

requirements to require operators or for-hire pesticide applicators to identify the presence of mosquito larvae as

opposed to the specific species. 
 

Response 

See response to Comment ID 223.1.001.004. See response to Comment ID 234.1.001.007 for discussion of additional staff and cost

impacts.  See response to Comment ID 420.1.001.005 for discussion on action threshold and surveillance methods.

 

Comment ID 624.1.001.005

Author Name: Mckillop Pollyanne

Organization: Michigan Agricultural Aviation Association

With the very nature of our applications being via air, it is not uncommon for our aerial applicators conducting work for

their clients to survey the site just prior to the application to ensure a proper application. They do not have the ability to

land and set foot on the application site. Our members are contracted to apply the material to the target area in the

most safe, efficacious, and professional manner. 
 

Response 

See responses to Comment IDs 281.1.001.014, 281.1.001.005, and 420.1.001.005.

 

Comment ID 726.1.001.007

Author Name: Flanders Jason

Organization: San Francisco Baykeeper
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In the alternative, EPA could revise the Draft Permit itself to include prescribed categories of BAT/BADT for each

category of discharge. For example, the Permit requires each applicator to establish an action level to determine when

a particular species warrants control by pesticide application. (FS 36-37.) However, this analysis is left entirely up to the

applicator. By what standards will EPA review this analysis? To the extent EPA currently has data showing under what

circumstances species populations can rise to a problematic level warranting pesticide application, EPA should convert

such data into better guidelines to limit the unnecessary application of pesticides nationwide. The question of whether

pesticide application is needed in the first place is perhaps the most important minimization question a proposed

applicator should answer, and EPA should therefore place more focus on this analysis in the General Permit, to occur

as early in the process as possible, and to be subject to public and EPA review.

 

This situation is not, as EPA asserts, analogous to an industrial situation where discharges to waters of the U.S. are via

pipes, and a numeric effluent limitation may be specified as a given quantity of pollutant that may be discharged, but

EPA would not specify what technology should be employed to meet that limitation (FS 31), because here, numeric

effluent limitations are not in place. The Fact Sheet states that the Texas Independent Producers court "found that the

permit requirement to develop a SWPPP is not an effluent limitation" (FS 10, fn1), yet nothing in the opinion so clearly

states such a conclusion. Indeed, numerous courts have held that BMPs contained in SWPPS are enforceable limits.

E.g., Baykeeper v. Kramer Metals, Inc., 619 F. Supp. 2d 914, 931. 
 

Response 

See responses to Comment ID 726.1.001.002 and 837.1.001.016. Decision-makers are required to evaluate management options and

implement Pest Management Measures to minimize pesticide discharges into waters of the United States prior to the first pesticide

application covered under this permit. EPA agrees that evaluating whether pesticide application is needed is necessary in evaluating

Pest Management Measures, which is why Decision-makers must evaluate both pesticide and non-pesticide methods.  Decision-

makers must consider and evaluate the following options: no action, prevention, mechanical/physical methods, cultural methods,

biological control agents, and pesticides.  In the evaluation of these options, Decision-makers must consider impacts to water

quality, impacts to non-target organisms, feasibility, and cost effectiveness.  Combinations of various management options are

frequently the most effective Pest Management Measures over the long term.  The goal should be to emphasize long-term control

rather than a temporary fix.   See responses to Comment ID 281.1.001.005 and Comment ID 281.1.001.014 for discussion of Pest

Management Measures Operators must implement to meet the technology-based effluent limitations.

 

2.2.2 - PEST MANAGEMENT

Comment ID 238-cp.001.001

Author Name: Millhollen A.

Organization:  

Terrestrial applications of pesticides ultimately flow into waterways, often in unpredictable ways. Thus all pesticide

applicators should be required first to exhaust alternative means of pest reduction including traps, natural enemies and

plant-based repellents as well as mechanical removal. A permit should require the applicant to demonstrate that
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alternative pest control means have been exhausted and that the consequences of not removing the pests are dire. 
 

Response 

EPA notes that NPDES permit is not required for application of pesticides that do not result in a point source discharge to waters of

the United States.  In addition, the final permit establishes responsibilities for certain Operators to evaluate pest management

options; however, those requirements are placed on Decision-makers rather than Applicators.  Please refer to PGP Comment

Response Structure Essay for a discussion of the Agency’s rationale for establishing requirements on the different types of

Operators covered under the PGP.  See also responses to Comment IDs 281.1.001.005, 281.1.001.014 and 359.1.001.002.

 

Comment ID 285.001.002

Author Name: Holme Brie

Organization: Portland Water District,  Maine

Require the use of  least toxic alternatives - The draft permit requires large applicators to evaluate available alternatives

to pesticides (including taking no action, and using preventative or mechanical control methods), but essentially lets the

applicator decide when a pesticide should be used instead. [p.814, 31] EPA should require the use of the least toxic

alternative (or require that nontoxic methods of pest control be tried first), and set objective standards for when

pesticide use is allowed .) 
 

Response 

See response to Comment ID 281.1.001.005 for discussion of Part 2.2 of the permit. See response to Comment ID 608.1.001.020

for discussion of IPM definition. See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators.  

 

Comment ID 328.001.001

Author Name: Goes Jim

Organization: Walden University

Require the use of least toxic alternatives - The draft permit requires large applicators to evaluate available alternatives

to pesticides (including taking no action, and using preventative or mechanical control methods), but essentially lets the

applicator decide when a pesticide should be used instead. [p.8-14, 31] EPA should require the use of the least toxic

alternative (or require that non-toxic methods of pest control be tried first), and set objective standards for when

pesticide use is allowed. 
 

Response 
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See response to Comment ID 281.1.001.005 for discussion of Part 2.2 of the permit. See response to Comment ID 608.1.001.020

for discussion of IPM definition. See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators.
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Comment ID 359.1.001.008

Author Name: Ricci E.

Organization: Mass Audubon

Mass Audubon supports an IPM approach to management of pests and invasive species. The final permit should

require all applicators, not just those exceeding the thresholds for filing an NOI and PDMP, to follow IPM principles,

even if small applicators do not need to prepare a detailed written IPM plan. Furthermore, the IPM requirements of the

permit should require the use of least toxic methods that are effective and economically feasible, not just the least

amount of applications. 
 

Response 

See response to Comment ID 281.1.001.005 for discussion of Part 2.2 of the permit. See response to Comment ID 608.1.001.020

for discussion of IPM definition. See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators. 

 

Comment ID 364.1.001.014

Author Name: Schmidt J.

Organization:  

2.2 Integrated Pest Management (IPM) Practices - The imposition of this requirement as part of the NPDES PGP is

unnecessary and goes beyond the scope of judicial mandates. The targeted pests should be viewed as the result of

existing water quality issues or a form of biological pollution, and the use of aquatic herbicides and algaecides as a

remedial effort to control or eliminate them. A primary example is excessive growth of nuisance algal blooms which can

cause non-compliance with water quality discharge standards imposed by NPDES (Individual) permits under current

CWA requirements. Impacts from this growth can include excess Total Suspended Solids (TSS), excessively high pH,

and wide diurnal fluctuations in dissolved oxygen. Such situations are currently managed through the use of registered

algaecides. Use of aquatic pesticides is a tool to provide relief from water quality issues, and applicators / operators

under the NPDES PGP permit should not be directly obligated to any planning or reporting responsibilities related to

other IPM efforts. 
 

Response 

EPA disagrees Part 2.2 (limits based on integrated pest management principles) is unnecessary and goes beyond the scope of

judicial mandates.  As a result of the Sixth Circuit Court's decision, NPDES permits are required for point source discharges to

waters of the United States of biological pesticides, and of chemical pesticides that leave a residue.  The CWA requires that all point

source discharges meet technology-based effluent limitations that are technologically available and economically achievable and

practicable.  See response to Comment ID 281.1.001.005. 
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Comment ID 464.1.001.011

Author Name: Markowski Daniel

Organization: Vector Disease Control,  Inc. (VDCI)

We feel the language; "you must evaluate the following management options" should be changed to "you must

CONSIDER the following management options".

 

The actual evaluation of each of the possible management options within each treatment area would be impractical,

costly and impossible for the majority of districts and habitats. To properly evaluate each control option in each

treatment area would require considerable research, manpower, and time. We feel there is significant data regarding

the pros and cons of each of these control strategies and as part of your IPM Plan it would be sufficient to consider

them for each of the habitat and insect species present with recommendations for the appropriate control strategy for

each treatment site. 
 

Response 

EPA disagrees with commenter.  The Agency believes Decision-makers required to submit an NOI need to evaluate pest

management options and consider impacts to water quality and non-target organisms, feasibility, and cost effectiveness.  EPA

understands this evaluation will take research, manpower, and time but believes this approach is currently widely practiced in the

pest control field and suitable for many Operators to perform.  See response to Comment ID 281.1.001.005 for discussion on pest

management options.  See response to Comment ID 234.1.001.007 for discussion of the costs associated with complying with the

PGP.

 

Comment ID 552.001.002

Author Name: Medbery A.

Organization:  

Require the use of least toxic alternatives - The draft permit requires large applicators to evaluate available alternatives

to pesticides (including taking no action, and using preventative or mechanical control methods), but essentially lets the

applicator decide when a pesticide should be used instead. [p.8-14, 31] EPA should require the use of the least toxic

alternative (or require that non-toxic methods of pest control be tried first), and set objective standards for when

pesticide use is allowed . 
 

Response 

See response to Comment ID 281.1.001.005 for discussion of Part 2.2 of the permit. See response to Comment ID 608.1.001.020

for discussion of IPM definition. See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators.   
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Comment ID 558.001.005

Author Name: Morello P.

Organization:  

How about requiring toxic alternatives? Nontoxic applications & pest controls are available & must be the standard now. 
 

Response 

See response to Comment ID 281.1.001.005 for discussion of Part 2.2 of the permit. See response to Comment ID 608.1.001.020

for discussion of IPM definition. See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators. 

 

Comment ID 584.001.002

Author Name: Moffat M.

Organization:  

Specifically we'd like to see the EPA

 

REQUIRE THE USE OF LEAST TOXIC ALTERNATIVES - FIRST (or require that non-toxic methods of pest control be

TRIED FIRST), and set objective standards for when pesticide use is allowed. (p8-14, 31) 
 

Response 

See response to Comment ID 281.1.001.005 for discussion of Part 2.2 of the permit. See response to Comment ID 608.1.001.020

for discussion of IPM definition. See response to Comment ID 210.001.001 for discussion of impacts to for-hire applicators. 

 

Comment ID 597.1.001.010

Author Name: Markowski Daniel

Organization: Vector Disease Control, Inc. (VDCI)

We feel the language; "you must evaluate the following management options" should be changed to "you must

CONSIDER the following management options".

 

The actual evaluation of each of the possible management options within each treatment area would be impractical,

costly and impossible for the majority of districts and habitats. To properly evaluate each control option in each

treatment area would require considerable research, manpower, and time. We feel there is significant data regarding

the pros and cons of each of these control strategies and as part of your IPM Plan it would be sufficient to consider
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them for each of the habitat and insect species present with recommendations for the appropriate control strategy for

each treatment site. 
 

Response 

See response to Comment ID 464.1.001.011.

 

Comment ID 652.1.001.022

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.

In addition, whenever the use of a pesticide is the selected control measure, the least toxic pesticide that is adequate to

meet application goals should be used. Section 2.2 should also state that action levels should necessarily vary for each

control strategy under the circumstances,[FN9] and that non-pesticide control measures should be taken early.[FN10]

Finally, although monitoring and surveillance of the pest species are required before an application, wherever a

pesticide is used, its efficacy and pest resistance should also be monitored by post-application surveys.[FN11] See also

infra part V. If pesticide applications are not meeting established performance goals, they should be terminated.

 

[FN9]  For example, applications of adulticides for mosquitoes where public health is at risk would logically have a lower

action threshold(s) (based upon mosquito populations) than might be set for controlling non-disease bearing

mosquitoes. [FN10]  In regards to mosquito control, public education and outreach concerning artificial source reduction

should be part of any active control program before any larval mosquitoes are discovered.

[FN11]  In this regard, many pesticides also act as a repellant, and immediate post-application surveys may be skewed

and time for the pesticide to dissipate should be considered in post-application surveys. See e.g.,

http://www.gatesfoundation.org/annual-letter/2010/Pages/malaria-interventions-impact.aspx (effectiveness of insecticide

impregnated bed nets in combating malaria). 
 

Response 

See responses to Comment ID 359.1.001.002, Comment ID 359.1.001.011, and Comment ID 420.1.001.005.  Also, refer to

response to Comment ID 476.1.001.012 for a discussion of post-application surveillance.

 

Comment ID 703.001.010

Author Name: Hancock William

Organization: Marine Biochemists owned by Arch Chemicals, Inc.

Pest Management: This section should not apply to "small government jurisdictions," "small organizations" or private

landowners that treat less than 10,000 acres of water. These small entities have already made the decision to contract
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with a "for hire" aquatic pesticide applicator to remediate an aquatic weed problem. They hired a company to apply

aquatic pesticides. This permit allows the lawful use of aquatic pesticides registered by the EPA. 
 

Response 

See response to Comment ID 281.1.001.022.

 

Comment ID 726.1.001.006

Author Name: Flanders Jason

Organization: San Francisco Baykeeper

The minimization provision in the permit itself is insufficient to constitute a TBEL, but rather provides guidance on how

to develop site specific TBELs in each PDMP. For each of the four categories of pesticide application (flying, weed,

nuisance, and forest), the draft permit simply requires that the applicator:

 

select and implement for each pest management area efficient and effective means of pest management that minimize

discharges resulting from application of pesticides to control [flying, weed, nuisance, forestry] pests. In developing these

pest management strategies, you must evaluate the following management options, considering impact to water quality,

impact to nontarget organisms, pest resistance, feasibility, and cost effectiveness:

 

No action

Prevention

Mechanical/physical methods

Cultural methods

Biological control agents

Pesticides

 

(Draft Permit 9-13.) While the Fact Sheet provides some discussion and guidance on how each applicator should

evaluate these management options, neither the Permit itself, nor the Fact Sheet, actually describe the particular

management technologies that will control each applicator's discharges. The Draft Permit and Fact Sheet do not require

BAT/BADT (33 U.S.C. § 1311, 1314, 1316), but rather leave to each discharger the determination of which technologies

are available and practicable. Thus, the substance of the TBELs for each applicator can only be found in the PDMP,

which must be an enforceable permit limitation, available for public review and EPA approval. 
 

Response 

The Agency disagrees that the permit does not include TBELs.  The requirements listed under Part 2.1 and Part 2.2 of the PGP are

the effluent limitations Operators must meet to minimize discharges of pesticides. To meet the effluent limitations, Operators must

implement Pest Management Measures.  See response to Comment ID 281.1.001.014 for discussion of pest management measures.

Refer to response to Comment ID 837.1.001.016 for a discussion of the relationship between TBELs and the PDMP.
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Comment ID 741.001.004

Author Name: Hunt Paul

Organization: Portland (Maine) Water District

Require the use of least toxic alternatives - The draft permit requires large applicators to evaluate available alternatives

to pesticides (including taking no action, and using preventative or mechanical control methods), but essentially lets the

applicator decide when a pesticide should be used instead. [p.8-14, 31] EPA should require the use of the least toxic

alternative (or require that non-toxic methods of pest control be tried first), and set objective standards for when

pesticide use is permitted at all.) 
 

Response 

See response to Comment ID 359.1.001.002.

 

2.2.3 - PESTICIDE USE

Comment ID 315.1.001.008

Author Name: Peterson Jack

Organization: Arizona Department of Agriculture

In each of these sections it states conduct surveillance prior to each application.  Application needs to be defined. The

assumption is that this must be done before applications begin, but not between each load or each day for continuing

spray activities.  Pest pressures do not change like this to require monitoring between each load or before beginning

spraying activities the next day.   
 

Response 

See response to Comment ID 420.1.001.005.

 

Comment ID 337.1.001.005

Author Name: Knight Sylvia

Organization: Earth Care Ministry

Part 2.2 introduces the concept of Integrated Pest Management (IPM). Getting a true cost-benefit analysis is difficult
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because the costs of degrading water quality and healthy ecosystems are not easily analyzed but should be considered

in IPM processes. Part 2.2.1.3.5 appears to allow the most dangerous use of pesticides with the highest risk to human

and ecological health: aerial spraying of adult flying insects. Part 2.2.3.3 will apply to lampricide use in Missisquoi River.

Unfortunately, lampricide use has killed hundreds of mudpuppies and other aquatic species in the Winooski River and

in other streams in the Lake Champlain basin. While fish used for food is exposed to TFM, EPA has not yet set a food

tolerance for this pesticide. If the goal of the PGP is to prevent harm, strong regulations are needed to prevent uses

with the highest risk to Earth Community.

 

RECOMMENDATIONS:

 

1. Prior to further use of lampricides in the Champlain watershed, please require a complete toxicological analysis of

lampricide formulations TFM and Bayluscide: endocrine-disrupting capability, long-term toxicity to aquatic organisms

and humans, and persistence in the aquatic ecosystem. Please also set a food tolerance.

2. Require analysis of the economic values of healthy wetlands and streams, which values will be degraded as result of

pesticide use, and what those costs would be. (Environment Canada, 2001)

3. Incorporate incentives to integrate non-toxic management methods as a final goal, rather than an option to be passed

by in favor of pesticides.

4. Incorporate strong disincentives, financial and regulatory, for resorting to uses with highest risk, such as aerial

spraying, or applications directly to water. 
 

Response 

The recommendation to require a complete toxicological analysis of lampricide formulations TFM and Bayluscide is outside the

scope of this action.  Under FIFRA, EPA evaluates risk associated with pesticides and mitigates unreasonable ecological risk.

Compliance with FIFRA is assumed. (See Part III.1.5 of this fact sheet.)

 

EPA disagrees with the recommendation to require analysis of the economic values of healthy wetlands and streams and what those

costs would be.  EPA expects permittees to meet applicable water quality standards, including the requirement that their discharges

do not cause or contribute to an existing impairment.  EPA's water quality analysis for the PGP found that in general, the types of

discharges covered under the PGP are not causing or contributing to violations of water quality standards.  EPA does acknowledge,

however, that since these discharges are being covered for the first time under the NPDES program, additional evaluation is

warranted.  To that end, EPA is requiring certain Operators to submit data in annual reports on the locations and types of pesticides

being applied and discharged to waters.  Over the course of the five year permit cycle, EPA expects to review that data and can

adjust future versions of the permit accordingly.

 

EPA also disagrees with the recommendation to incorporate incentives to use non-toxic methods and disincentives to use the

highest risk method.  As described above, EPA registers pesticides based on risks and benefits and any FIFRA registered uses are

deemed by EPA to be acceptable for use within the terms established in the FIFRA labels.  See response to Comment ID

359.1.001.002.

 

Comment ID 925.001.002
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Author Name: Cohen V.

Organization:  

IPM, integrated pest management, is a good model. Prevention, observation and intervention. Intervention should begin

with using, the least toxic alternative, the non-toxic alternative. When toxic pesticides/herbicides are used, there should

be objective, again conservative, standards for their use. There needs to be great precaution used when water bodies,

particularly those used for drinking water, are in question. Every pesticide, without exception should be included under

the permit . In addition, stringent and consistent monitoring is very important. 
 

Response 

See responses to Comment ID 359.1.001.002 and Comment ID 741.001.003.  Also see response to Comment ID 337.1.001.007 for

discussion of the monitoring requirements.

 

2.2.4 - STATE OF CURRENT IPM IMPLEMENTATION

Comment ID 276.1.001.002

Author Name: Matton Priscilla

Organization: Northeastern Mosquito Control Association (NMCA)

The integrated pest management (IPM) methods currently employed by organized control districts and endorsed by the

Centers for Disease Control (CDC) and EPA are comprehensive and specifically tailored to safely counter each stage of

the mosquito life cycle. Larval control through water management and source reduction, where compatible with other

land management uses, is a prudent pest management alternative - as is use of the environmentally friendly EPA

approved

larvicides currently available. When source elimination or larval control measures are clearly inadequate, or in the case

of imminent disease, the EPA and CDC have emphasized in a published joint statement the need for considered

application of adulticides by certified applicators trained in the special handling characteristics of these products. The

extremely small droplet aerosols utilized in adult mosquito control are designed to impact primarily on adult mosquitoes

that are on the wing at the time of the application. Degradation of these small droplets is rapid, leaving little or no

residue in the target area at ground level. These special considerations are major factors that favor the use of very low

application rates for these products, generally less then 4 grams active ingredient per acre, and are instrumental in

minimizing adverse impacts. 
 

Response 

EPA appreciates the information provided by the commenter.
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Comment ID 456.1.001.003

Author Name: Latham Mark

Organization: Manatee County Mosquito Control District (MCD),  Manatee County, Palmetto,  Florida (FL)

General Comments to the PGP: General Comment 1 - Use Caution when Receiving, Reviewing and Incorporating Non-

Science Based and Negative Comments to the EPA on the PGP:

 

The Manatee County MCD is a public agency with the mission of delivering mosquito control services for the purpose of

1) reducing nuisance populations of mosquitoes, 2) reducing threat of mosquito borne diseases to humans and

domesticated animals and 3) promoting economic development of lands previously largely uninhabitable by humans

due to large and intolerable populations of mosquitoes. As a public agency with limited financial resources, we must

accomplish all three of these missions as economically as possible. The EPA should recognize that Manatee County

MCD, like the vast majority of professional mosquito control programs in the U.S., performs a needed service using a

combination of various disciplines and best available science and technology resulting in an Integrated Pest

Management (IPM) approach that works for our specific district. Generally speaking an IPM will consist of a

combination of public education, source reduction, surveillance, biological control, larviciding and adulticiding. It should

be recognized that not all MCDs employ the same IPM approach. Some urban MCDs may favor source reduction

techniques as the most effective mosquito control technique while other MCDs, such as southern Florida may largely

rely upon larviciding and adulticiding components of an IPM given the geographic sprawl of mosquito breeding areas,

biology of the target species and ability to economically control the target. Furthermore, the EPA should be willing to

recognize that neighboring mosquito control districts will often have different IPM approaches based upon economic,

personnel, equipment, habitat and mosquito species considerations. In short, the EPA should recognize that there are

multiple considerations to an IPM plan and no one plan is universally applicable; there is no "One Plan Fits All". 
 

Response 

EPA notes that the final permit does not require IPM, but require technology-based effluent limitations which are based on IPM

principles.  EPA understands mosquito control districts use a variety of Pest Management Measures to control mosquitoes and that

those measures may differ between the different districts.  The PGP does not mandate specific Pest Management Measures an

Operator must implement but rather allows an Operator to tailor Pest Management Measures to its situation to meet the technology-

based effluent limitations.   See also responses to Comment ID 281.1.001.005 and Comment ID 281.1.001.014.

 

Comment ID 475.001.001

Author Name: Eggen Donald

Organization: Department of Conservation and Natural Resources(DCNR)

The Pennsylvania suppression program utilizes an Integrated Pest Management (IPM) approach and when treatment

thresholds are reached, only biological insecticides are used in order to minimize non-target impacts. Bacillus

thuringiensis var. kurstaki (Btk) and the gypsy moth nucleopolyhedrosis virus, GYPCHEK, are the two insecticides used
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in the aerial treatment programs. In over 30 years of using these two biological insecticides, there has not been any

documented negative impacts to the waters of the United States. IPM activities and procedures defined in the Fact

Sheet and Draft General Permit are already conducted by Department staff. All suggested requirements for a Pesticide

Discharge Management Plan are already conducted and recorded by the Department and can be incorporated in the

Plan. Our Department does not seeing any problems meeting the requirement of the General Permit in order to conduct

the gypsy moth suppression program in Pennsylvania. Every proposed treatment block in Pennsylvania has a site-

specific biological and environmental assessment conducted prior to being approved for treatment. In addition, the

Department conducts extensive monitoring of the spray program and post-spray results. All of this documentation is

available for reporting on an annual basis. 
 

Response 

EPA appreciates the information provided by the commenter.

 

Comment ID 483.1.001.044

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

The draft PGP's requirement for use of IPM is another alternative to numeric effluent limitations. IPM methods protect

workers, neighbors and the environment, while enhancing pest management strategies with a range of techniques that

serve to minimize discharges to waters of the U.S. Congress defined IPM in FIFRA [FN 44] as "a sustainable approach

to managing pests by combining biological, cultural, physical and chemical tools in a way that minimizes economic,

health, and environmental risks." IPM has been similarly defined by Congress in other statutes. In each case the

terminology has been essentially the same: the 1996 Food Quality Protection Act (PL 104-170); the Children's Health

Act of 2000 (PL 106-310); and the 2008 Farm Bill, the Food, Conservation and Energy Act of 2008 (PL 110-246). The

pesticide industry supports the use of IPM, and CLA notes that many aspects of IPM are integrated into FIFRA label

requirements and as such are already mandatory. Furthermore, Federal agencies are required to implement IPM, [FN

45] and to the extent operators under this draft PGP are federal agencies, this requirement is already in effect.

 

[FN 44] FIFRA, 7 U.S.C. 136r-l.

 

[FN 45] 7 U.S.C. 136r-l: "Federal agencies shall use Integrated Pest Management techniques in carrying out pest

management through procurement and regulatory policies, and other activities."  
 

Response 

See response to Comment ID 483.1.001.015.

 

Comment ID 491.1.001.003
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Author Name: Throssell Clark

Organization: Golf Course Superintendents Association of America (GCSAA)

GCSAA and its members have long-standing support, involvement and implementation of environmental stewardship

programs that protect water quality at golf courses throughout the U.S. This is done through the use of Best

Management Practices (BMPs) as well as Integrated Pest Management (IPM) strategies. Golf course superintendents

utilize IPM to maintain healthy turfgrass and apply pesticides when necessary to manage pests. Best management

practices, continuing education, research and technology are important elements to making IPM successful for golf

course superintendents. Superintendents professionally manage the golf course landscapes to best meet performance

expectations that drive the golf course business, which in-turn contributes to the national and local economies while

providing social and environmental benefits. The safe and responsible use of pesticides is a top priority for GCSAA and

its members.  
 

Response 

EPA appreciates the information provided by the commenter.

 

Comment ID 570.1.001.015

Author Name: Layne Carlton

Organization: Aquatic Ecosystem Restoration Foundation (AERF)

On the surface one could hardly be against IPM in principle -- until one sees that OW has perverted an accepted

concept and practice for its own purposes. At least three other federal statutes define IPM as "...an approach to the

management of pests by combining [or 'that combines'] biological, cultural, physical, and chemical tools in a way that

minimizes economic, health, and environmental risks." The definition proposed by OW in this rule, instead of taking an

"all the tools in the box" approach, pits one approach against another and identifies the chemical approach as the last

resort. This is contrary to all the training received by pesticide applicators over the past thirty years. 
 

Response 

See response to Comment ID 281.1.001.005.

 

Comment ID 614.1.001.019

Author Name: Mann Joseph

Organization: National Environmental Law Center (NELC)

Comment 15: Consistent with the Act's mandate to establish effluent limitations for "categories" of point sources, EPA
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should develop guidelines for preferred IPM strategies for each use category.

 

EPA does not indicate whether it has analyzed discharges of pesticides to water under either the Act's "best available

technology" ("BAT") standard for "existing" sources or the Act's "best available demonstrated technology" ("BADT")

standard for "new" sources. See 33 U.S.C. §§ 1311(b)(2)(A), 1316(a)(1); see also 33 U.S.C. § 1314(b) (setting forth

guidelines respecting BAT/BADT determinations).  Both standards are presumptively applicable to the pesticide

discharges at issue here, and Commentors urge EPA to clarify whether it has done this analysis and, if so, to make

clear both what this analysis entailed and how it satisfies the relevant technology standard of the Act.  If EPA has not

yet done this analysis, Commentors urge the agency to announce a timetable for doing so.

 

Under either standard, EPA is obligated to set all technology-based prescriptions by "categories" of sources.  See 33

U.S.C. §§ 1311(b)(2)(A), 1316(b)(1); see also E.I. du Pont de Nemours & Co. v. Train, 430 U.S. 112, 129 (1977)

("[Section] 301 limitations … are to be based primarily on classes and categories, and … are to take the form of

regulations."). Insofar as possible, EPA must "assure that similar point sources with similar characteristics … will meet

similar effluent limitations."  NRDC v. Train, 510 F.2d 692, 709-10 (D.C. Cir. 1974). Although EPA has distinguished

between four use categories in setting forth certain requirements in the draft permit (such as the IPM requirements), the

requirements set forth therein are too generic to provide any meaningful guidance on what specific practices reflect the

application of technology that is the "best available."

 

Although Commentors recognize that EPA may refuse to set numeric limitations where doing so is "infeasible," 40

C.F.R. § 122.44(k), this does not mean that whatever narrative limitations it sets must be left to the vagaries of case-by-

case determinations.  Commentors submit that EPA can and should publish (or commission the publication of) detailed

development documents setting forth, for instance, the sorts of non-toxic alternatives that exist for each of the four use

categories, specific ways of reducing environmental impacts when pesticides must be used, and so forth. [FN 20]

Faithful adherence to the principles announced in these documents could be incorporated as a condition of the general

permit.  Also, to the extent that any applications require individual permits (for instance, for discharges into impaired

water bodies), these development documents should be used to guide BPJ determinations in developing appropriate

terms for those permits. 

 

Comment 16: EPA should determine which specific control technologies are the best available for each pesticide use

category.

 

As discussed in the previous comment, the Fact Sheet contains no explanation of how (or whether) the technology-

based provisions in EPA's draft permit meet the governing BAT/BADT standards set forth in 33 U.S.C. §§ 1311, 1314,

and 1316.  For either standard, Congress directed EPA to require that discharges be reduced to the level achieved by

the available technology that is best at reducing or eliminating the discharge of pollution, provided that the industry can

afford it.  See generally EPA v. National Crushed Stone Ass'n, 449 U.S. 64, 79-83 (1980). Thus, for instance, if specific

IPM measures can be used - i.e., if they are technologically and economically feasible for the pesticide industry, or for

categories of the industry - these measures must be used. The draft permit requires applicators to "minimize"

discharges of pesticides to water, which it defines as "to reduce and/or eliminate pesticide discharges … to the extent

technologically available and economically practicable and achievable," Draft Permit at 34 (emphasis added), but this is

only a narrative limitation on specific discharges, not an assessment of any given means of minimizing pesticide

discharges for whole industrial categories.  Surely, there is no indication that EPA has prescribed in the draft permit the

most protective approach feasible, as it is statutorily required to do.
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If EPA has the necessary information regarding costs and control efficiencies to perform this analysis, it should do so in

issuing the final general permit.  If EPA lacks this information at present, it should endeavor to gather this information

over the next few years such that specific "available technologies" may be evaluated for the various use categories in

advance of the next general permit (i.e., the one that will be issued, presumably, after the present one expires in April

2016).  By that time, EPA should be able to make an informed decision about which is "best," in line with the statutory

factors. Germane to this inquiry, Commentors highlight EPA's observation that many applicators already use IPM

practices similar to what the draft permit requires, see Fact Sheet at 36, and note that some of these practices may

already be required by FIFRA use labels.[FN 21] See also 75 Fed. Reg. at 31,784 ("EPA expects the economic impact

on covered entities, including small businesses, to be minimal.").  Indeed, numerous pesticide applicators have

themselves noted, at EPA's public meetings and in formal comments, how many of the provisions in the draft permit are

already required.

 

[FN 20] Similar guidance documents were developed in the 1970s and 1980s to assist EPA in formulating its

initial effluent limitation guidelines for numerous categories and classes of industrial discharges.

 

[FN 21] Of course, the fact that other statutory regimes may require similar precautions is not a legally proper reason for

weakening any requirements in an NPDES permit. As EPA has pointed out, overlapping protection by multiple statutes

is the norm, not the exception, in the field of federal environmental law.  See Headwaters Amicus Br. at 10-11,16-20

(citing examples); see also Monongahela Power Co. v. Marsh, 809 F.2d 41, 53 (D.C. Cir. 1987).  Generally speaking,

"where two statutes are capable of coexistence, it is the duty of the courts, absent a clearly expressed congressional

intention to the contrary, to regard each as effective."  Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1018 (1984)

(internal quotes omitted).

 
 

Response 

The final permit fact sheet has clarified that the PGP contains effluent limitations that correspond to required levels of technology-

based control (BPT, BCT, BAT) for discharges under the CWA. Some effluent limitations have been established by examining

other existing laws, requirements and practices. Because these are demonstrated practices, EPA has found that they are

technologically available and economically practicable (BPT) or achievable (BAT). Please see Part II.2 of the Fact Sheet for a full

discussion and rationale for why the PGP meets the required level of technology-based control for discharges under the CWA.

 

EPA disagrees that the non-numeric technology-based effluent limitations contained in the PGP are inappropriate because they

include some aspect of Operator best professional judgment. Just as there is variability in the pesticide applications as described

above, there is variability in the Pest Management Measures that can be used to meet the effluent limitations. Therefore, EPA is not

mandating the specific Pest Management Measures Operators must implement to meet the limitations.   This is analogous to an

industrial situation where discharges to Waters of the United States are via pipes and a numeric effluent limitation may be specified

as a given quantity of pollutant that may be discharged, but EPA would not specify what technology should be employed to meet

that limitation.  For pesticides, namely mosquitocides, for example, Part 2.2.1.b of the PGP requires mosquito control Decision-

makers to consider mechanical/physical methods of control to eliminate or reduce mosquito habitat.  How this is achieved will vary

by Operator:  For some, this may be achieved through elimination of development habitat (e.g. filling low areas, dredging, etc.)
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while for others these measures will not be feasible.  Thus, a given Pest Management Measure may be acceptable and appropriate in

some circumstances but not in others.  In this respect, the non-numeric effluent limitations in this permit are similar to numeric

effluent limitations, which also do not require specific control technologies as long as the limitations are met.

 

Pest Management Measures can be actions (including processes, procedures, schedules of activities, prohibitions on practices and

other management practices), or structural or installed devices to prevent or reduce water pollution.  The key is determining what

measure is appropriate for your situation in order to meet the effluent limitation.  In this permit, Operators are required to

implement site-specific Pest Management Measures to meet these effluent limitations. The permit along with this fact sheet

provides examples of Pest Management Measures, but Operators must tailor these to their situations as well as improve upon them

as necessary to meet the effluent limitations. 

The approach to Pest Management Measures in this permit is consistent with the CWA as well as its implementing regulations at 40

CFR 122.44(k)(4).  Section 402(a)(2) of the CWA states: “The administrator shall prescribe conditions for such permits to assure

compliance with the requirements in paragraph (1) . . . including conditions on data and information collection, reporting and such

other requirements as he deems appropriate."  (Section 402(a)(1) includes effluent limitation requirements.)  This statutory

provision is reflected in the CWA implementing regulations, which state that Pest Management Measures can be included in

permits when, “[t]he practices are reasonably necessary to achieve effluent limitations and standards or to carry out the purposes

and intent of the CWA.”  40 CFR 122.44(k)(4).

 

See response to Comment ID 281.1.001.014 for discussion of Pest Management Measures to meet the effluent limitations. See

response to Comment ID 281.1.001.005 for discussion of Part 2.2 of the permit. See response to Comment ID 608.1.001.020 for

discussion of IPM definition.

 

Comment ID 626.1.001.002

Author Name: Latham Mark

Organization: Manatee County (FL) Mosquito Control District

General Comment 1 - Use Caution when Receiving, Reviewing and Incorporating Non-Science Based and Negative

Comments to the EPA on the PGP:

 

The Manatee County MCD is a public agency with the mission of delivering mosquito control services for the purpose of

1) reducing nuisance populations of mosquitoes, 2) reducing threat of mosquito borne diseases to humans and

domesticated animals and 3) promoting economic development of lands previously largely uninhabitable by humans

due to large and intolerable populations of mosquitoes. As a public agency with limited financial resources, we must

accomplish all three of these missions as economically as possible. The EPA should recognize that Manatee County

MCD, like the vast majority of professional mosquito control programs in the U.S., performs a needed service using a

combination of various disciplines and best available science and technology resulting in an Integrated Pest

Management (IPM) approach that works for our specific district. Generally speaking an IPM will consist of a

combination of public education, source reduction, surveillance, biological control, larviciding and adulticiding. It should

be recognized that not all MCDs employ the same IPM approach. Some urban MCDs may favor source reduction

techniques as the most effective mosquito control technique while other MCDs, such as southern Florida may largely
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rely upon larviciding and adulticiding components of an IPM given the geographic sprawl of mosquito breeding areas,

biology of the target species and ability to economically control the target. Furthermore, the EPA should be willing to

recognize that neighboring mosquito control districts will often have different IPM approaches based upon economic,

personnel, equipment, habitat and mosquito species considerations. In short, the EPA should recognize that there are

multiple considerations to an IPM plan and no one plan is universally applicable; there is no "One Plan Fits All". 
 

Response 

See response to Comment ID 456.1.001.003.

 

Comment ID 690.1.001.019

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

What government agencies are involved with covered use patterns pest control? Comment on IPM requirements and

actual IPM practices utilized.

 

A. NC Dept ofAgriculture and Consumer Services, NC Dept ofEnvironment and Natural Resources. NC Dept

ofTransportation, North Carolina State University, and US Dept of Agriculture are involved.

B. The IPM requirements are being met by most ofthe applicators. Some applicators may have to conduct some

additional practices that may create problems especially for the one person operations. 
 

Response 

EPA appreciates the information provided by the commenter.

 

2.2.5 - IPM TEMPLATE(S)

Comment ID 273.1.001.005

Author Name: Kleingartner Larry

Organization: National Sunflower Association (NSA)

States should be allowed to modify the federal template as needed.  State agencies area doing an excellent job overall

enforcing FIFRA.  These agencies know the needs within their state and recognize those areas that are particularly

sensitive to water quality issues.  A „one size fits all approach will be difficult to administer and enforce.     
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Response 

EPA created the PDMP template that is available on the Agency’s PGP website (www.epa.gov/npdes/pesticides) to help guide

permittees through the PDMP developmental process and to help ensure that all necessary elements in the PGP are addressed.  That

template is merely a tool; permittees are not required to use the template.  Permittees are strongly encouraged to customize the

template to reflect the conditions at their site.  Similarly, states may modify the template to reflect their state interests.

 

Comment ID 649.1.001.005

Author Name: Rubin Katherine

Organization: Los Angeles Department of Water and Power (LADWP), City of Los Angeles, California

In many states, county agricultural commissioners or their equivalents provide additional usage guidance pertinent to

local conditions and specific end uses. Inclusion of an Integrated Pest Management template in the permit would

therefore be redundant and impractical, as it simply could not capture all possible application scenarios.  
 

Response 

See response to Comment ID 273.1.001.005.

 

Comment ID 842.1.001.008

Author Name: Sparks Michael

Organization: Florida Citrus Mutual et al.

We do not believe that an EPA designed Integrated Pest Management (IPM) template would be practical or helpful. For

agriculture,  IPM practices vary by crop and are best addressed by practitioners of the pest management discipline to

which they are being applied.   
 

Response 

See response to Comment ID 273.1.001.005.

 

2.2.6 - APPROPRIATENESS OF LINKING IPM REQUIREMENTS TO

THRESHOLDS/NOIS

Comment ID 269.1.001.004
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Author Name: Stieren Terry

Organization: Minnesota Pesticide Information & Education

EPA's draft permits states that's that an "Operator" will need to file an NOI under the permit, and meet the conditions of

the NOI. If an operator files the NOI, the applicator is not required to file the NOI. HOWEVER, any applicator that

exceeds the thresholds will need to file the NOI, if the operator does not.

 

"Operator" is defined by EPA as the entity involved in the application of a pesticide that results in a discharge to waters

of the US. The operator must meet either or both of the criteria below:

 

A. Have control over the financing for, or decision to, perform pesticide application.

B. Have day-to-day control of, or perform activities necessary to ensure permit compliance.

 

As part of the NOI process the person submitting the NOI must provide a documented  IPM plan demonstrating that  the

decision to apply the pesticide was based on an IPM program taking into consideration  the density of the pest species,

the environmental sensitivity of the area, the toxicity of the product used, the volume of the products used, etc.

 

Contract applicators have no way to provide such information. The applicator is hired to apply a pesticide to a site

selected by the applicator's customer. The customer is the only entity who has the ability to make and document such

IPM decisions. 

 
 

Response 

Based on comments received, the final PGP does not required applicators to submit NOIs.  See response to Comment ID

210.001.001 and please refer to PGP Comment Response Structure Essay.

 

Comment ID 311.1.001.015

Author Name: Van Wychen Lee

Organization: Weed Science Society of America (WSSA)

Integrated Pest Management (IPM):  IPM methods protect workers, neighbors and the environment, while enhancing

pest management strategies with a range of techniques that serve to minimize discharges to waters of the US.

However, IPM is a process for decision making on pesticide use that occurs before permit issuance.  EPA has no legal

authority to impose the PGP where IPM considerations result in no pesticide discharge. The activity on which

technology-based practices and procedures can be imposed under the PGP is the activity that results in a pesticide

discharge. Thus, decision making prior to application is not such an NPDES permitted activity. While this may be

difficult for EPA to sort out, the Agency should clarify that none of the PGP requirements for technology-based controls,

recordkeeping, surveillance and reporting are applicable if operators choose not to apply pesticides.  
 

PGP Responses to Comments Technology-Based Effluent Limitations

204910/31/2011 04:04 PM EDT



 

Response 

See response to Comment ID 483.1.001.015.

 

Comment ID 359.1.001.018

Author Name: Ricci E.

Organization: Mass Audubon

Pesticides are an important tool in the control of invasive species that pose ecological, economic, and human health

and safety threats. An ability to respond quickly and effectively to small incipient invasions is vital since most invasive

species become difficult and expensive to control once they are well established. The use of small amounts of pesticide

to eradicate a small, newly established population of an invasive species may also avoid the need for much larger scale

efforts later that might require the use of much larger amounts of pesticide. Mass Audubon is pleased that the draft

Pesticide General Permit is structured in a way that allows rapid response to incipient invasions. We suggest that the

requirement to follow the principals of IPM be required even for pesticide uses smaller than those that meet the

threshold required to file a notice of intent. While the tolerable pest level for invasive species may be zero, the principals

of IPM requiring an evaluation of control alternatives should still be applied. 
 

Response 

EPA acknowledges commenter’s interest in having all Operators required to implement the principles of IPM.  While the Agency

acknowledges the merits of IPM, the final permit is structured to require only certain Operators to implement IPM principles.  That

universe of Operators required to do so is based on EPA’s economic analysis of which Operators are able to implement such

provisions within a best available technology economically achievable standard.  EPA did modify the universe of Operators

required to implement IPM principles based on its analysis to include additional Decision-makers beyond those merely exceeding

the annual treatment area threshold (e.g., all pest control districts).  See Table 1.1 of the final permit for a list of Decision-makers

required to submit NOIs and also implement IPM principles.  

 

Comment ID 483.1.001.045

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

However, IPM is a process for decision making on pesticide use that occurs before permit issuance. EPA has no legal

authority to require the PGP where IPM considerations result in no pesticide discharge. Moreover, the Agency has no

authority under the NPDES program to require IPM or other activities that precede a determination to employ a

pesticide. The CWA requires NPDES permits for discharges or, at a bare minimum, [FN 46] for activities that have the

potential to result in a discharge. It is only upon the determination to employ a pesticide that the potential to discharge

arises. Thus, decision making prior to application and upon which the decision to apply is based is not within the
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jurisdiction of the NPDES program. As a result, the IPM requirement contained in the Draft PGP should be eliminated.

Even if the Agency declines to remove IPM as a general requirement, it should remove any IPM-based requirements

where the outcome of the IPM decision-making process resulted in no pesticide discharge.

 

[FN 46] CLA expresses no opinion in these comments on the adequacy of "potential to discharge" as a predicate to

NPDES permitting 
 

Response 

See response to Comment ID 483.1.001.015.

 

Comment ID 485.1.001.020

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

2.2 Integrated Pest Management (IPM) Practices

 

This section should not apply to "small government jurisdictions," "small organizations" or private landowners that treat

less than 10,000 acres of water. These small entities have already made the decision to contract with a "for hire"

aquatic pesticide applicator to remediate an aquatic weed problem. They hired a company to apply aquatic pesticides.

 

If the "small government jurisdictions," "small organizations" or private landowners wanted to hire a mechanical

harvesting company (avoiding the NPDES PGP liability) or a suction dredging company (avoiding the NPDES PGP

liability) to remediate the aquatic weed problem they would have contracted with a company that provided this service. 
 

Response 

See response to Comment ID 281.1.001.018.

 

Comment ID 639.1.001.008

Author Name: Somody Carol

Organization: Syngenta Crop Protection, Inc.

7) Where multiple pests are present, allow action thresholds that consider the complex of pests. Since published

thresholds for pest complexes are mostly unavailable, these action thresholds should be at the discretion of the

decision-making entities. 
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Response 

See response to Comment ID 420.1.001.005.

 

Comment ID 690.1.001.020

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

Is it appropriate to use NOI thresholds to establish TBEL?

 

Yes. 
 

Response 

EPA acknowledges the commenter's response to the question.

 

Comment ID 805.001.004

Author Name: Rust-Essex Leah

Organization: Aquatic Control, Inc.

I feel that the portions of the general permit requiring evaluation of alternative control measure and establishment of

action threshold should not be included due to the fact that our customers request services when the aquatic vegetation

reaches nuisance levels, they decide when to use pesticides after considering alternatives, and when the action

threshold has been met.  
 

Response 

See response to Comment ID 281.1.001.005.

 

2.2.7 - OTHER IPM

Comment ID 491.1.001.004

Author Name: Throssell Clark

Organization: Golf Course Superintendents Association of America (GCSAA)
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GCSAA/EIFG has just launched a new water quality tool for the sustainability toolbox - the IPM Planning Guide. The

IPM Planning Guide was developed by leading scientists in the industry and provides a comprehensive, yet easy-to-

use, tool designed to be applicable in all areas of the country. The IPM planning guide will help guide golf facilities in

developing, documenting, implementing, assessing and periodically improving IPM plans to enhance the playability and

sustainability of the golf course.  
 

Response 

EPA appreciates the information submitted by the commenter. 

 

Comment ID 491.1.001.012

Author Name: Throssell Clark

Organization: Golf Course Superintendents Association of America (GCSAA)

4.   IPM Requirements

 

Although GCSAA fully supports the use of IPM on golf courses, we are concerned about the extensive documentation

the PGP would require of the IPM decision-making process and the potential CWA penalties (and citizen lawsuits) that

could accompany untimely and insufficiently detailed documentation. GCSAA urges EPA to simplify the recordkeeping

and reporting requirements of the PGP. GCSAA also would like EPA to allow permittees additional time to complete

their Pesticide Discharge Management Plan (PDMP) without fear of violation or enforcement actions. It will take

considerable time…perhaps weeks or months…to complete and update the PDMP. It is not feasible for EPA to require

permittees to fully develop their PDMP prior to the first application of a pesticide covered by the permit or prior to an

operator exceeding the annual NOI threshold.

 

GCSAA also believes it is necessary that EPA clarify who will have the authority to determine an adequate IPM plan

and the pest thresholds within the plan.

 
 

Response 

EPA acknowledges the commenter’s support of the use of IPM.  EPA notes the final PGP does not require IPM, but require

technology-based effluent limitations which are based on IPM principles.  See response to Comment ID 344.1.001.010 for

discussion of the PDMP requirements.

 

Comment ID 608.1.001.042

Author Name: Taylor Willie
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Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

5. Technology-Based Effluent Limitation - Consideration should be given to reducing repeated documentation

requirements (IPM, NEPA, etc.) by leveraging existing IPM compliance processes and reporting. 
 

Response 

See response to Comment ID 344.1.001.010 and PGP Comment Response Recordkeeping and Reporting Essay.

 

2.3 - MOSQUITO AND OTHER FLYING INSECT PEST CONTROL

Comment ID 171.001.004

Author Name: David James

Organization: St. Lucie County Mosquito Control & Coastal Management Services

If a certain level of mosquito breeding is allowed before larval treatment is permitted, then logarithmic population growth

will occur (with adult female mosquitoes laying upwards of 100200 eggs per batch); won't control will be lost under

those circumstances in an environment like Florida with over 60 inches of rainfall per year and 1000's of miles of

roadside retention/detention swales? 
 

Response 

See response to Comment ID 420.1.001.005.

 

 

 

Comment ID 183.001.001

Author Name: David J.

Organization:  

1) Source reduction/nonchemical control efforts employed locally include: mosquito impoundments, facilitation of

microjet irrigation in agricultural areas, aquatic weed control and barrier trapping, none of which are mentioned in the

draft permit, although they all reduce pesticide use and/or improve their effective IMM use (sometimes both)

 

2) We are concerned that emergence/barrier trapping of adults is not mentioned in the BMP discussion even though it

reduces chemical treatments by alerting staff of ongoing mosquito production, reduces the level of adulticide spraying

by trapping adults adjacent to breeding areas, and provides an indication of larval control needs (in combination with
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environmental data such as rainfall, tides, etc.) 
 

Response 

See response to Comment ID 420.1.001.005.

 

 

 

Comment ID 183.001.003

Author Name: David J.

Organization:  

4) Stormwater retention areas classically produce mosquitoes locally in Florida, because Mosquito Control was not

allowed any input into the design process for roadside swales, etc.. Due to the vast quantities of roadside and drainage

system breeding, we do far more treatments than would be necessary if every conveyance and storage system were

mechanically controlled to prevent localized breeding, however, without EPA funding or support, such strategies lack

sufficient data and funding to become broadreaching realities.  
 

Response 

EPA acknowledges the commenter’s concerns about funding, but that issue is outside the scope of this permit. However, for a

discussion of how the PGP applies to stormwater discharges please refer to the PGP Comment Response Scope Essay.  

 

Comment ID 223.1.001.001

Author Name: Brown Jeffery

Organization: Brunswick County North Carolina Mosquito Control

I was first introduced to Integrated Pest Management (IPM) while serving in the United States Air Force. In fact, the envi

ronmetal

challenges of IPM and the balance of pesticide usage to the environment are what has kept me excited about my profes

sion for the last 28 years.Throughout my career I have relied on the EPA's guidance through FIFRA as well as the Cent

ers for Disease Control's Arbovirus guidelines to manage mosquito populations at a nuisance level, a public health level

and during post disaster situations.  I am a strong proponent of IPM but do not agree with EPA legislating what is in

essence a "Best Professional Judgment" practice. 
 

Response 
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EPA notes the final permit does not require IPM but requires compliance with technology-based effluent limitations that  are based

on IPM principles.  See response to Comment ID 281.1.001.005 for discussion of IPM principles in the permit.   Also see response

to Comment ID 281.1.001.014 for discussion of Pest Management Measures and best professional judgment.

 

 

Comment ID 276.1.001.007

Author Name: Matton Priscilla

Organization: Northeastern Mosquito Control Association (NMCA)

In general, mosquito control programs are set up via state legislation for operational control of mosquitoes and budgets

reflect these mandates. Research and those types of studies necessary to determine scientific findings are usually

performed at the University or Government level. 
 

Response 

EPA appreciates the information provided by the commenter.

 

 

Comment ID 290.1.001.015

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue 1: The type, size and number of entities that arc already practicing IPM.

 

Comment: The 734 named mosquito abatement districts of which AMCA is aware all practice control based upon a

demonstrated need - be it surveillance trapping, disease surveillance from the state, or service requests - to varying

degrees depending on resource availability. Use of biological controls and source reduction are included as program

elements where deemed necessary, practicable, and economically feasible. According to a survey conducted by AMCA

in 1999, of 345 reporting districts and smaller municipal programs, 31 of the smaller entities did not report using any

Integrated Mosquito Management (lMM) methodologies. All of these programs were rural entities associated with

service departments within small municipalities. Whether this was the result of reporting anomalies or accurately

reflects program operations is not known. Clearly, though, IMM is practiced at some level by the majority of mosquito

control programs in the United States. The extent to which the smaller programs practice the full range of IMM

measures depends largely on the availability of monetary and personnel resources.

 

For example, a survey conducted in 2004 by the state of North Carolina reported that of 98 mosquito control programs,

67% conducted larviciding and 83% adulticided. The following lists the numbers (percentages) practicing IMM

components:
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1. Clean-up campaigns                                85 (87%)

2. Mosquito fish                                          39 (40%)

3. Ditch cleaning                                         79(81%)

4. Public education                                      76 (78%)

5. Adult trapping                                          40 (41 %)

6. Adult landing counts                                 59 (60%)

7. Larval surveys                                          72 (73%)

8. Service request monitoring                        73 (74%) 
 

Response 

The Agency appreciates the survey information provided by the American Mosquito Control Association.  The Agency agrees that

IMM, as illustrated by the AMCA provided data, is the current standard for mosquito control by the vast majority of vector control

operations in the United States. 

 

Comment ID 290.1.001.024

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue: Use the lowest effective amount of pesticide product per application

 

Comment: Exceeding maximum label rates and applying excessive amounts of pesticide to control mosquitoes is not a

standard practice of any mosquito control program of which AMCA is aware. Indeed, the excessive costs alone that this

would entail to programs operating on slim fiscal margins would preclude such a practice. In addition, the section

enumerates several application practices to be exercised by permittees that are already on all adulticide labels and

whose adherence is a matter of federal law. Why the permit would stipulate this is unfortunate, because it tacitly

impugns the professionalism of organized mosquito control programs.

 

How is this to be determined under field conditions for ULV activities? We know from many years of experience that the

variability of atmospheric conditions may result in failures in some treatments at highest label rates, even when the

conditions measured at the site were optimum for an adult mosquito control application.

 

This will likely be a subject of litigation for mosquito control operators. or at the very least increased costs to explain to

the public why pesticide applications are made using "the least amount of pesticide product per application ......

consistent with reducing the potential for development of pesticide resistance." The label may specify a range of

application rates and it is the duty of public health officials to usc these chemicals within specifications using their best

professional judgment. Economic considerations would argue for usage of the least amount of product to ensure control

in the nonnally short duration of an outbreak. We believe USEPA is not recognizing thc challenges that cash-strapped

control cntities already face when an assumption is made that pesticide application rates arc used in excess of those

needed to do the job.
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Recommendation: Delete this section. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 359.1.001.011

Author Name: Ricci E.

Organization: Mass Audubon

Mosquito control programs should emphasize identification and elimination of human-created mosquitobreeding habitat,

including clogged gutters, discarded tires and illegal dumping or filling, containers left around yards, etc. Mosquito

district staff often identify such features when responding to mosquito complaints, and encourage landowners to clean

them up. Further steps could be taken including, in high risk disease situations, having the local board of health issue

citations ordering remediation by the landowner. Other steps that should be emphasized for cultural mosquito control

include removal of blockages in streams, especially those caused by excessive roadway sedimentation or illegal

dumping, and upgrading of culverts to improve fish passage. Other opportunities to improve habitat for fish predators

should also be pursued, such as working with state and local groups to remove obsolete dams or other barriers to fish

passage. 
 

Response 

The Agency acknowledges that elimination of human-created mosquito breeding habitats, largely through public education, should

be encouraged to reduce the need for pesticide application.  EPA notes that the permit requires certain entities to evaluate their

ability to reduce pesticide point source discharges to waters of the United States through the use of source reduction, habitat

modification, and encouragement/adoption of biological control techniques.  See response to Comment ID 281.1.001.005.

 

 

Comment ID 415.1.001.001

Author Name: Holub Robert

Organization: Desplaines Valley Mosquito Abatement District

The Desplaines Valley Mosquito Abatement District was established in 1927, serving 77 square miles in the western

suburbs of Chicago, IL. Our District maintains an integrated pest management program with a full time staff of five

supplemented by 25 seasonal employees. Land composition ranges from urban to rural, and operations routinely

address the unique mosquito problems associated with this varied mix. We take pride in maintaining an environmentally
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sensitive approach to mosquito control. Our mandate since establishment has always been to control mosquitoes for

public health and comfort while protecting the environment. Our District currently implements best management

practices with any pesticide application as a last resort. We focus on an aggressive mosquito larval control program,

with community adult control measures only utilized against vector mosquitoes confirmed of disease presence. 
 

Response 

EPA appreciates the information provided by the commenter regarding their program.

 

 

 

 

Comment ID 415.1.001.005

Author Name: Holub Robert

Organization: Desplaines Valley Mosquito Abatement District

In section 2.1.1 it says "use the lowest effective amount of pesticide product per application …" to control target pest

and reduce the potential for resistance. How would the lowest effective application rate be determined and who would

make that determination? The pesticide label states a range of application rates dependent on the conditions of the

source at time of application. Exceeding the maximum rate on the label is already a matter of federal law. Second-

guessing the professional judgment of the applicator would likely be a subject of litigation or other challenges by the

public. The lowest rate of application on the label would not minimize total pesticide use as in many cases there would

be failure of control of the pest and a needed re-treatment with the same or different pesticide. Through the use of IPM

and careful training of our applicators, we already minimize the amount of pesticide applied to sources both for

monetary and environmental reasons. 
 

Response 

See response to Comment ID 281.1.001.014.

 

 

 

Comment ID 432.1.001.007

Author Name: Trowbridge Todd

Organization: Clarke

Requirements at PGP §2.2.1.1 .1 , §2.2.1 .3.1 and §2.2.2.1.1 call for surveillance of population density exclusively to
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establish action thresholds for pesticide application are incompatible with Integrated Pest Management strategies. In

many cases, by the time pest populations are detectable based on surveillance, the pest population is growing

explosively and will require a substantial and prolonged application of chemical pesticide to control. As pointed out in

the Fact Sheet (pg 37), historical data is often the best indicator of when pest populations can be controlled using the

minimum amount of product and/or fewest applications. In some cases, the prescriptions of §2.2.1.3.1 would result in

substantially more pesticide use and more frequent applications under this PGP.

 

These sections must allow a broad range of indicators to be used with the operator's experience and judgment to

determine when to make a pesticide application. Clarke strongly suggests it is inappropriate for the section to prescribe

the type of surveillance to be conducted (larval and/or adult surveillance), but that the goal instead is to assure that a

trigger for action is established and used. Description of possible action thresholds in the PGP must specifically include

mention of environmental conditions , time of year (based on historical data), historical pest population data, pest

population modeling and service request monitoring (an indicator of environmental conditions and/or pest density) that

the operator, acting on his/her knowledge and experience, understands to present the optimum opportunity to apply

control products to minimize the need for future applications.

 

Clarke strongly recommends §2.2.1.3.1 be revised to require that the operator must:

 

"Prior to each pesticide application assess conditions and/or surveillance measures as outlined in your POMP to

determine when action threshold(s) are met that necessitate the need for pest management;"

 

Likewise, language in the Fact Sheet (pg. 44) "Pesticide Use" must be revised as suggested above. In addition, Clarke

strongly recommends inclusion of a new paragraph after the first "Pesticide Use" paragraph in the Fact Sheet (pg 44)

explaining the occasional need for early action to avoid later heavier use observing that:

 

"In some cases, historical data, environmental conditions, and/or data from adjacent areas may indicate to an operator

that, even in the absence of population data, an outbreak of explosive population growth is imminent. PDMP

surveillance descriptions should take into account these situations and shall describe the environmental, temporal, or

other thresholds under which either larviciding or adulticiding to avoid an outbreak, or maintain an acceptably low pest

population, are warranted." 
 

Response 

See responses to Comment IDs 223.1.001.004, 290.1.001.027, and 420.1.001.005.

 

Comment ID 456.1.001.013

Author Name: Latham Mark

Organization: Manatee County Mosquito Control District (MCD),  Manatee County, Palmetto,  Florida (FL)

Section 2.0 - Technology Based Effluent Limitations (TBEL)
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Manatee County MCD agrees with the EPA proposal that aquatic pesticides, including mosquito insecticides, can be

applied and pesticide residue be minimized through the use of appropriate BMPs such as appropriately designed

Integrated Pest Management plans. 
 

Response 

EPA acknowledges the commenter’s support of the TBEL. It is important to note that the final permit requires permittees to

implement pest management measures to meet technology-based effluent limitations.  These requirements are separate from the

requirement to develop Pesticide Discharge Management Plans. See response to Comment ID 652.1.001.023.

 

 

Comment ID 571.1.001.010

Author Name: Drager Lane

Organization: Boulder County Public Health,  Colorado

6. It will be difficult to quantify the amount of pesticide needed in advance. Pesticides are applied as needed to control

mosquitoes identified during surveillance efforts. This fluctuates greatly from season to season. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 652.1.001.021

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.

Insofar as flying adult insects such as mosquitoes are the target, the most obvious TBEL would be to prohibit

applications over surface waters [FN7] and to require buffer zones to protect such waters, save when there exists a

"declared pest emergency situation" as defined in the PGP.[FN8]

 

[FN7]  What constitutes "surface waters" may be defined more narrowly to provide operators with some latitude, for

example by excluding small streams that are concealed by a forest canopy.

[FN8]  Real time wind-speed and direction information is crucial in determining appropriate setbacks and discharge-

exclusion zones to minimize discharges to water. Lacking this information, some rather broad limits need to be

imposed. The FIFRA labeling, for aerial application of adulticides over water to control mosquitoes, requires that the

discharges are "necessary" to target mosquitoes and where the wind direction ensures that the ULV application will drift

away from the water to minimize deposition in the water. See e.g., label for Scourge® 18/54 available at

http://oaspub.epa.gov/pestlabl/ppls.home (registration no. 432-667). While these are valid precautions when the
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discharge is "necessary," it is in this section that an analysis of what is necessary is appropriate. 
 

Response 

The purpose of the PGP NPDES permit is not to eliminate discharges of pesticides into U.S. waters, but rather, to provide an

NPDES permit option that meets the requirements of the CWA.  The PGP focuses on minimizing point source discharges resulting

from the application of pesticides that are determined to be eligible for coverage under this permit.    EPA disagrees with the

commenter’s suggestion to prohibit adulticiding over surface waters except for declared pest emergency situation.  It is not EPA’s

intent to limit mosquito control over surface waters to only disease vector control.  EPA believes flexibility is needed for Operators

to determine where and when mosquito control is needed, while still meeting the necessary technology-based and water-quality

based effluent limitations in the PGP. 

 

In regard to the comment about buffer zones and spray requirements for adulticide application, EPA notes that where appropriate,

these practices are currently required and enforced under FIFRA.   In general, the PGP requires Operators to use only the amount of

pesticide necessary to control the target pest, implement pest management practices based on IPM principles, and assess weather

conditions.  The final PGP requires that state water quality standards are met as well, which provides further protection of surface

waters.  See response to Comment ID 281.1.001.014.

 

Comment ID 687.1.001.014

Author Name: Unknown Unknown

Organization: Minor Crop Farmer Alliance (MCFA)

The proposed PGP requires the use of integrated pest management (IPM) practices. Setting aside that the parameters

of IPM may vary depending upon who is defining it, the degree of IPM that can be reasonably pursued differs among

operators for a various reasons, including the economic resources of the operator. Having IPM as a goal is worthwhile

but mandating its use as a condition of a PGP is not appropriate. Certainly IPM requirements should not be imposed on

smaller operators. For example, some mosquito vector control operators are so small that they barely have enough

resources to apply products to protect public health and welfare. Requiring them to engage in any extensive IPM efforts

could adversely affect their ability to carry out their public health service mission. 
 

Response 

See response to Comment ID 281.1.001.005.

 

2.3.1 - IDENTIFY THE PROBLEM - MOSQUITO AND OTHER FLYING

INSECT PEST CONTROL
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Comment ID 223.1.001.004

Author Name: Brown Jeffery

Organization: Brunswick County North Carolina Mosquito Control

2.2.1.1.1 Establish densities for larval and adult mosquito or flying insect pest populations to serve as action

threshold(s) for implementing pest management strategies;  

 

Comment:  Developing a written plan and providing action thresholds is not a problem.  The actual ground based

implementation of thresholds will be burdensome.      

 

Larval Action Thresholds: We have larval collections by species in the County and currently use our monthly averages

of

species specific seasonal distriution to define our expectation of which mosquito we would be targeting at a given time

of

year.  Additionally, it takes years of training to become proficient at species specific onsite larval identification.      

 

Adult Action Thresholds: Again not a problem, we have 20 years of daily mosquito collections identified to species from

3

New Jersey light traps for every mosquito species n the County. The issue is the implementation of these action

thresholds to conduct a "treatment" at a different location than where our traps are stationed.      

 

For example, a new mosquito site is located resulting from a citizen's request for service.  Determining which larval

mosquitoes are present by species will require a larval collection and a return trip to the office fr species identification

before implementing a control measure.  Because all mosquito larval identification taxonomy keys are based on the

characters of 4th instar larva, we would have to wait until then to collect and ID each larva to species.  In order to use

the least amount of pesticide possible, the larvicide applications should be targeted at the earliest larval instar.  In

essence when a new site is located we would lose our larval treatment opportunity because we needed to collect a

dataset t comply with the PDMP plan.      

 

Consider the issue of adult control, at the same residence.  We already have an idea of which mosquito species are

occurring across the County from our adult surveillance.  In order to conduct a treatment we will have to ground truth

the treatment location to determine if the threshold has been brached.  Are we to do this using landing/biting counts?  I

was under the impression CDC was refraining from using these methods because of the occupational exposure to

arbovirus tranmitted diseases and now prefers light trap data.  Will our daily light trap data from a station 15 miles away

meet the criteria for a threshold breach and thus allow a treatmet?   Is the expectation that we identify the problem, set

a light trap, collect and identify the light trap, then initiate the proper control measure?      

 

Our County mosquito program currently consists of two full time staff and 8 seasonal employees.  Where is the

funding?

Who will provide this training? Where is the available workforce?  How can we do this in 10 months in order to comply? 
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Response 

EPA acknowledges the commenter’s statements regarding species identification.  Based on several comments received, the species

requirement was removed to address concerns that it would pose operational difficulties, especially for larval identification.  In the

final PGP, Decision-makers are required to identify the presence of mosquitoes and mosquito larvae in bodies of water rather than

require the identification of specific target species. 

 

In regard to the comment about treatment location and surveillance location, the Agency is aware of constraints involved in the

surveillance of some pests as influenced by environmental conditions, local, and geographical restrictions, and pest mobility.  EPA

clarified in the final permit that representative areas may be used to determine when treatment is necessary.  For example, though

not recommended, one trap could represent a whole county but only if that site was representative of the whole county.  EPA notes

the PGP does not require using landing/biting counts.  See response to Comment ID 420.1.001.005 for discussion on action

threshold and surveillance methods.

 

See response to Comment ID 234.1.001.007 for discussion of additional staff and cost impacts.  See response to Comment ID

365.1.001.013 for discussion of compliance and the court deadline. See response to Comment ID 344.1.001.010 for discussion of

changes made to the pesticides discharge management plan.

 

Comment ID 223.1.001.005

Author Name: Brown Jeffery

Organization: Brunswick County North Carolina Mosquito Control

2.2.1.1.2 Identify target mosquito or flying insect pest species to develop speciesspecific pest management strategies

based on developmental and behavioral considerations for each species;     

 

Comment: The concern with this statement is "species specific".  In Brunswick County, this will require 46 written

species specific pest strategies be included in the PDMP.  Our web site has this information.  It's taken 30 years to

develop our data sets by species.  We can see no reason why one of our municipalities should not be able to benefit by

using our expertise.         

   
 

Response 

See response to Comment ID 223.1.001.004.  EPA notes the PGP allows Decision-makers to use all available data and expertise

when complying with the permit conditions. EPA notes that Decision-makers required to submit an NOI are responsible for

developing action thresholds.

 

Comment ID 223.1.001.006
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Author Name: Brown Jeffery

Organization: Brunswick County North Carolina Mosquito Control

2.2.1.1.3 Identify known breeding sites for source reduction, larval control program, and habitat management;     

 

Comment:  The mosquito life cycle guarantees that we will locate the larva in 1 of 3 places, the waters of the United

States or the waters of North Carolina or a container of some sort.  The issue is the level of documentation required to

comply, the computer software required and the manpower required to ground truth each treatment.  We work closely

with the USACE Wilmington District regulatory agency to conduct source reduction projects for mosquitoes, but the

Clean Water Act does not provide the flexibility to conduct habitat management or source reduction for mosquito contro

in waters of the United States.  In short, the Clean Water Act limits our IPM control strategies to a chemical response.

This component of IPM will be difficult to balance with respect to the waters of the United States.     
 

Response 

EPA disagrees that the Clean Water Act limits pest management options to a chemical response and it is unclear from the comment

why the CWA limits the use of pest management measures to meet the technology-based effluent limitations that are based on IPM

principles.  A Clean Water Act NPDES permit is not needed if  there is no point source discharges to waters of the United States.  If

an NPDES permit is needed and coverage under the PGP is selected then pest management measures must be evaluated and

implemented in accordance with Part 2.2 of the PGP.  In fact, the permit specifically lists habitat management or source reduction

as methods that should be considered when determining appropriate mosquito control approaches.  See response to Comment ID

281.1.001.005 for discussion of Part 2.2 of the PGP.

 

Comment ID 248-cp.001.006

Author Name: Knepper Randall

Organization: Saginaw County Mosquito Abatement Commission

Establish densities for larval and adult mosquito or flying insect pest populations to serve as action threshold(s) for

implementing pest management strategies. I agree with the need for thresholds but these thresholds must be flexible

and adaptable given the situation. Species specific mosquitoes from around the nation may need different threshold

limits along with cultural expectations from different locations throughout the country. Also mosquito traps can vary

greatly based on climatic conditions so even though you had cold night with limited mosquitoes captured but previous

nights had had high counts we need the ability to assess this situation and still implement control measure even though

trap counts were low (due to climatic conditions). 
 

Response 

See response to Comment ID 420.1.001.005 and 223.1.001.004. 
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Comment ID 255.1.001.004

Author Name: Burnett Ed

Organization: The Idaho Mosquito and Vector Control Association (IMVCA)

In establishing thresholds to determine applications, an added threshold for "Service Request Monitoring" should be

added. Many mosquito control operations rely on the service request information from their constituents to help

determine a treatment strategy. 
 

Response 

See response to Comment ID 420.1.001.005.  As discussed in Parts 2.2.1.a and 2.2.1.c of the fact sheet, EPA acknowledges that

mosquito control operations rely on service request information and states that “an action threshold could be the number and

distribution of service requests received from the public.” 

 

Comment ID 264.1.001.013

Author Name: Lomberk Heather

Organization: Cumberland County (New Jersey) Mosquito Control Division

For the mosquito control community, action thresholds should be separated for adults and larvae. With the adults, ANY

positive evidence of activity using a mosquito trapping device or that noticed during surveillance activities should allow

for control, and with the larvae, ANY visual evidence found during surveillance activities or historical data should allow

for control. 
 

Response 

EPA agrees that action thresholds should be separated for adults and larvae. See response to Comment ID 420.1.001.005.

 

Comment ID 265.1.001.013

Author Name: Lomberk Heather

Organization: New Jersey Mosquito Control Association

For the mosquito control community, action thresholds should be separated for adults and larvae. With the adults, ANY

positive evidence of activity using a mosquito trapping device or that noticed during surveillance activities should allow

for control, and with the larvae, ANY visual evidence found during surveillance activities or historical data should allow

for control. 
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Response 

EPA agrees that action thresholds should be separated for adults and larvae. See response to Comment ID 420.1.001.005.

 

Comment ID 284.1.001.011

Author Name: Mountfort Tom

Organization: Denver Water

Given the existence of hundreds of mosquito populations, the requirement that an operator identify the targeted species

is burdensome. Denver Water monitors for the presence of larvae in the standing water that it treats, but does not

identify each individual mosquito species being targeted by the pesticide application. EPA should consider an alternate

standard that requires operators to identify the presence of mosquitoes and mosquito larvae in bodies of water rather

than require the identification of specific target species. 
 

Response 

See response to Comment ID 223.1.001.004.

 

Comment ID 284.1.001.012

Author Name: Mountfort Tom

Organization: Denver Water

The general permit is unclear insofar as it refers to "surveillance data." What constitutes acceptable "surveillance data"? 
 

Response 

See response to Comment ID 420.1.001.005.

 

Comment ID 330.1.001.007

Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)

Polk County Mosquito Control already has developed general action thresholds for adult and larval mosquitoes. Polk

County has operated an adult mosquito surveillance program for over 20 years. We have over sixty (60) Centers for

Disease Control (CDC) light trap locations throughout that are sampled weekly. In addition, our staff also set CDC light
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traps for service requests and special occasions. Our long term surveillance data serves as the basis for our adult

mosquito treatments. Polk County has over 43 species of mosquitoes within the County. Separate action thresholds for

each of these species will be burdensome and not necessary.

 

Larval identification in the field is generally difficult and requires laboratory equipment for proper identification. Our field

inspectors can generally determine the overall type, but not down to species. Requiring larval identification to species

for determining action thresholds is not practical or necessary. Treatments are normally conducted in response to field

observations. 
 

Response 

See response to Comment ID 223.1.001.004.

 

Comment ID 359.1.001.013

Author Name: Ricci E.

Organization: Mass Audubon

Mosquito control thresholds for treatments: Each of the nine mosquito districts in Massachusetts has different trigger

levels for larval and adult mosquito control pesticide applications. The final permit should require that thresholds

triggering mosquito control pesticide applications should be based on primarily on public health related triggers. In any

case, treatment thresholds should not be set so low that the majority of areas will frequently exceed the thresholds

under normal conditions even when there is a remote or low risk of mosquito-borne disease. 
 

Response 

The PGP allows Decision-makers to develop action thresholds based on whatever site-specific triggers are appropriate for the area,

use, and purpose for application (i.e., comfort, disease control, etc.)  Public health may be one of a variety of factors that Decision-

makers choose to define the action thresholds in their pest management areas.  EPA notes that Decision-makers required to submit

an NOI are responsible for developing action thresholds. See response to Comment ID 420.1.001.005.

 

Comment ID 365.1.001.017

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

These requirements should not apply to commercial applicators, as they are generally outside the scope of the

applicator's job and abilities. 
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Response 

See response to Comment ID 281.1.001.005.

 

Comment ID 383.1.001.004

Author Name: Minton Linda

Organization: Florida Agricultural Aviation Association (FAAA)

Mosquito control in Florida is vital. Diseases carried by the mosquito are a constant threat to Floridians. Numerous

outbreaks of equine encephalitis and West Nile fever have been kept at bay by the ever diligent mosquito control

districts. Malaria is a real fear in mosquito laden environments and, adding to our list of concerns, just today we learned

dengue fever has been confirmed in Key West. Without mosquito control districts and their ability to contract treatments

at the most opportune time, Floridians face health and life threatening exposure to these diseases. The 640 acre annual

threshold is far too low. Within a few days many mosquito control districts would reach that threshold and be faced with

all of the paper-work required of the NOI resulting in delayed treatments. Timing of mosquito control applications is

absolutely critical to the effectiveness of the treatment. When those monitoring the larvae determine the stage is right

for treatment, there are not more that two days to get the treatment made; and many times only 12 to 24 hours. These

treatments cannot wait on permitting requests to be processed. 
 

Response 

The Agency agrees with the importance of timely pesticide application and has developed the permit so as not to interfere with

timely application while complying with the CWA.   The PGP covers eligible discharges for five years, thus, once an Decision-

maker submits an NOI for a specific treatment area, that Decision-maker does not have to resubmit an NOI for the term of the

permit unless 1) the Decision-maker needs authorization to discharge for applications outside of what had been included on their

original NOI or 2) in cases where pesticide applications overlap with certain areas of concern for threatened and endangered

species(see PGP Comment Response ESA Essay for more information on those requirements).  See response to Comment ID

330.1.001.002 for discussion of timely pesticide application.  Also, please refer to PGP Comment Response NOI Threshold Essay

for discussion of NOI thresholds.

 

Comment ID 415.1.001.006

Author Name: Holub Robert

Organization: Desplaines Valley Mosquito Abatement District

Establishing action thresholds for larval and adult mosquito populations is straight forward. However, mosquito sources

will often have several species present. In addition, many sources will contain larvae smaller than 4th instar which are

not accurately identifiable to species. If treatment must wait until 4th instar larvae are present for identification, our

window of treatment disappears. Unless the action threshold is the same for all mosquito species, each source would
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require inspection with larval samples being taken, returned to our laboratory for species identification, with a return to

that source on the following day for subsequent treatment.

 

Our District contains over 2,200 active open-water sources. In light of the fact that we only have a 4-7 day window of

treatment for the larval instar stages, our current staffing would have to double to satisfy this requirement. Limited

financial resources will prohibit any staff expansion, with the net result in a large number of sources left untreated. Our

District also contains over 28,000 street catch basins and over 5, 350 off-road catch basins. Theoretically, each

individual catch basin would need to be inspected to determine if its action threshold of mosquito density has been met,

etc. Proper inspection of a catch basin for mosquito development would require removal of the basin cover and taking a

dip count (and sample). This would be very labor intensive and in many cases impossible as many covers are no longer

removable. Through experience we know that most catch basins will provide habitat for mosquito larvae at some time

during the mosquito season. As a result, catch basins are often treated with a slow-release briquet that would limit

mosquito development for long periods of time, up to 150 days. While there may not be mosquito larvae present at the

time of treatment, it is anticipated that mosquito activity in the basin would occur sometime during the active life of the

pesticide.

 

In addition, there are over 45 mosquito species often found in our district. A species specific pest management strategy

for each species would be cumbersome and difficult to implement.

 

We respectfully recommend that the EPA further define action thresholds to include multiple types of assessments

besides larval or adult density, any of which could justify the need for pesticide application. Assessments would be

stipulated in the PDMP and would include in addition to population levels, factors such as environmental conditions and

preventative treatments. 
 

Response 

 See responses to Comment IDs 223.1.001.004, 420.1.001.005 and 464.1.001.005.

 

Comment ID 421.1.001.002

Author Name: Gray Elmer

Organization: Cooperative Extension Service, University of Georgia

2.2.1 Identify the Problem "Prior to the first pesticide application…." Sometimes it's too dangerous to conduct effective

surveillance. We have 15 years of historical data, is that not good enough? Maybe treatments could be initiated based

on historical data with "year of" surveillance to be conducted as soon as conditions allow.

 

2.2.1.1.1 "Establish densities…." Because we are only larviciding and have no way to knock down a population that

emerges, it is vital that the threshold be attainable. "Larvae present" would work. As I've stated, sometimes it's difficult

to locate large numbers of larvae early due to flow conditions, however, every time I've held off treating in the spring I've

regretted it. 
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Response 

See responses to Comment IDs 223.1.001.004, 464.1.001.005 and 420.1.001.005.

 

Comment ID 421.1.001.005

Author Name: Gray Elmer

Organization: Cooperative Extension Service, University of Georgia

In conclusion, I think the concept of historical data needs to be supported better in the PGP. If the pest species has

been found in an area/site for many years and it's unsafe to conduct surveillance then we need to be able to treat. 
 

Response 

See responses to Comment IDs 223.1.001.004, 464.1.001.005 and 420.1.001.005.

 

Comment ID 446.1.001.010

Author Name: Inabinet John

Organization: Environmental Resources,  South Carolina Public Service Authority (Santee Cooper)

2.2.1.1.1 Establish densities for larval and adult mosquito or flying insect pest Populations to serve as action

threshold(s) for implementing pest management strategies 

 

While mosquito control programs typically do establish threshold limits for implementing control operations, it must be

understood that these limits vary according to locale, land  use, population density, weather conditions, etc.; i.e. "no size

fits all". In addition, emergency events such as pending hurricanes or tropical storms, as well as the identification of

arbovirus positive mosquito populations, requires immediate action regardless of current population densities. While

EPA has indicated that "in some situations, the action threshold for a pest may be zero (i.e., no presence of the pest is

tolerated)", it is not clearly delineated what these "situations" may be. The PGP must allow treatment programs the

flexibility to deviate from established threshold limits to meet local and/or emergency public health needs. 

 

2.2.1.1.2 Identify target mosquito or flying insect pest species to develop species - specific pest management

strategies... 

 

More than 30 different species of mosquitoes are found within Santee Cooper's treatment area. The development of 30

separate species based pest management strategies for inclusion into a Pesticide Discharge Management Plan would

be a needlessly burdensome effort which would not provide any real tangible benefit in developing response strategies.

Santee Cooper does routinely conduct intensive monitoring of mosquito species and densities throughout its service

district. The resulting species determination aids in identifying the breeding habitat types/sites, i.e. temporary woodland
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pool, permanent pool, salt-marsh, artificial container, etc. which require treatment. The development of breeding habitat

type pest management strategies would be a much more meaningful, and reasonable, method of meeting the intent of

the Technology-Based Effluent Limitations. As such, we strongly recommend that EPA delete the requirement for

species based management strategies and ask instead for breeding habitat management plans.   
 

Response 

See responses to Comment IDs 223.1.001.004 and 420.1.001.005.

 

Comment ID 476.1.001.008

Author Name: Mazzacano Celeste

Organization: The Xerces Society for Invertebrate Conservation

This section states that larval and/or adult surveillance must be conducted prior to application to determine when action

thresholds for treatment are met, and that species identification should be done to better target control methods to

behavioral and developmental considerations for each species. However, no guidelines are provided for establishing

action thresholds, and there is no specification that action thresholds be ecologically relevant. Thus, it could be

acceptable under the permit for an applicator to spray after a certain small number of calls regarding nuisance biting, for

example, and this could differ arbitrarily from the action threshold for public health issues.

 

Surveillance to determine when action thresholds have been surpassed is a standard part of integrated mosquito

management, but it omits a vital aspect of effective mosquito control. Given that many mosquito treatments are

conducted to control transmission of mosquito-bome viruses, it is critical not only to know the mosquito species present,

but also their capacity to act as vectors. Different mosquito species are implicated as the main vectors of different

diseases; for example, Aedes are important vectors of LaCrosse Encephalitis (LAC) and canine heartworm, while West

Nile Virus (WNV) and St. Louis Encephalitis (SLE) are transmitted primarily by Culex species [FN 7]. Thus, if spraying is

to be conducted for public health purposes, the applicator should have a stated requirement under the PGP to

demonstrate that the species in the treatment area is actually an appropriate vector for the disease in question. 

 

Furthermore, the presence of a vector species does not necessarily correlate with disease prevalence; thus, control of

mosquito-borne disease involves much more than larvicide or adulticide applications. Pesticide application for the

purpose of controlling vector mosquitoes in an area to halt the spread of WNV, for example, should be accompanied by

some evidence of documented risk of infection in that area to avoid unnecessary pesticide treatments. Detecting and

monitoring WNV activity as well as many other viral encephalitides via both identifying vector species in the area and

testing mosquitoes, sentinel birds, horses, or humans for the presence of virus or antibodies to the virus are standard

Best Management Practices (BMPs) for mosquito control in many state plans [FN 8,9,10]. This is not mentioned in the

PGP, nor are applicators referred to, or required to abide by, any established mosquito control BMP. As BMPs are

intended to include the most effective lPM practices available in the state or region, it would be prudent for private

applicators and others to be required to consult such documents in developing their own lPM plans.

 

[FN 7] Centers for Disease Control, Division ofVector-Bome Infectious Diseases, Arboviral encephalitides. Available at
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http://www.cdc.!lov/ncidod/dvbid/arbor/arbdeLhtm.

 

[FN 8] New York City Department of Health and Mental Hygiene. 2006. Comprehensive mosquito surveillance

and control plan. 37 pp.

 

[FN 9] California Department of Public Health. 2008. Best management practices for mosquito control on California

state properties. 72 pp.

 

[FN 10] Washionton State Department of Ecology. 2004. Best management practices for mosquito control. Water

Wuality Program. 59 pp. 
 

Response 

See responses to Comment IDs 359.1.001.013, 223.1.001.004, and 420.1.001.005.  Determining when pesticides must be applied to

prevent disease is outside the scope of the PGP.  Rather, it is the PGP’s purpose that when a pesticide must be applied, it is

performed in a manner that protects water quality using only the amount of pesticide and frequency of pesticide application

necessary to control the target pest and using equipment and application procedures appropriate for this task.  EPA determined it is

not necessary to identify species because action thresholds are no longer based solely on pest densities, and can now be based on

environmental conditions.  EPA believes that the majority of Decision-makers that will be covered under the PGP will not have the

expertise to identify the species of pests present and that such the burden associated with making such a determination is

unnecessary given the inherent risks from mosquito-borne diseases.  As such, the final permit now requires Decision-makers only to

identify the pest (e.g., mosquitoes) and establish any threshold based on that knowledge.  That is not to say that some of the more

sophisticated Decision-makers, such as the larger mosquito control districts, will not assess pest species for their threshold

assessments to evaluate disease transmission to determine when to apply pesticides.  EPA notes that Decision-makers required to

submit an NOI are responsible for developing action thresholds.

 

 

Comment ID 519.1.001.005

Author Name: Herero Maria

Organization: Valent Biosciences Corporation (VBC)

US EPA's plan of action and its stages through prevention and mechanical modification are appropriate where cultural

methods are feasible both from the nature of the habitat and the costs associated with habitat modification. Areas of

periodic flooding, such as salt marshes, are particularly important as these are some of the most productive habitats on

earth and are home to a wealth of plant and wildlife species. Artificial manipulation of such areas needs careful study

before proceeding. Listing of this possibility as a first step should not mean that it must be tried before proceeding to

other considerations. 
 

Response 
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See response to Comment ID 281.1.001.005.

 

Comment ID 646.1.001.006

Author Name: Unknown Unknown

Organization: Southlake Mosquito Lake Abatement District (SLMAD) County, Illinois

Section 2.2.1.1.1. The trustees believe that this section which requires a pre-season evaluation of the pest

management strategies for the area covered by a permit, reinforces the problem discussed in 3. above relative to the

permitted unit. It is imperative that the area for the NOI, be for our entire district as an operational area. Again, there is

no scientific reason that the trustees are aware of for using 640 acres or some other arbitrary size. Such a classification

would create a ridiculous amount of paperwork.

 

Due to the weather conditions in Illinois, our historical information and our maps of our district it is important that we

larvicide before mosquitoes and their larvae appear. Ifwe wait, the whole point of integrated pest management is

degraded and we will in fact probably have to use more frequent and greater amounts of chemicals. Treatments should

be based on historical data from prior years and on the amount of snow melt or rainfall in the current year. The first

mosquito treatment every year is larvaciding, which serves to prevent adult mosquitoes from emerging and substantially

decreases the amount of spraying needed. Waiting to count larvae before applying larvicide to areas where mosquitoes

are known to breed or are likely to breed would be counterproductive and result in the need for more adulticiding,

Further, SLMAD's public education programs prompt homeowners to request larvaciding if they have local standing

water. Both public education programs and SLMAD's prompt response to standing water have the effect of reducing the

need for later spraying, and reducing the total chemical/biological agent applied to the environment. 
 

Response 

See responses to Comment IDs 420.1.001.005 and 223.1.001.004.  In regard to the comment about the threshold acreage, please

refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 680.001.015

Author Name: Hamilton Keri

Organization: Wyoming Farm Bureau Federation

Section 2.2.1. This section appears to be targeted towards mosquitoes, but with the addition of "other flying insect pest

control" it broadens the PNP out significantly. The following sections do not adequately address other flying insects and

because of the focus on mosquito control confuses the PNP. 
 

Response 
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EPA acknowledges the commenter’s concern regarding “other flying insect pest control.”  In the final permit, EPA clarified that

this use category includes mosquitoes and black flies and other situations where insecticides and larvicides are applied into or over

water to control insects that breed or live in, over, or near waters of the U.S.  EPA notes that in reviewing this comment the Agency

assumed “PNP” is a typo and commenter meant “PGP.”

 

Comment ID 685.1.001.006

Author Name: Musa Christine

Organization: Warren County Mosquito Extermination Commission (WCMEC), New Jersey

REVERSAL OF 100+ YEARS OF SCIENCE BASED PROGRESS:

Applying larvicides to control immature mosquitoes confined to well defined wetlands acreage (which would require a

permit as stated now) is more reasonable than applying pesticides to address the widely dispersed adult mosquito

population in vast areas of adjacent residential area (which would likely not impact any standing water and therefore not

require a permit). Applying adulticides to areas where the mosquitoes are emerging and before they disperse is more

reasonable than applying them in surrounding areas afterwards. Applying the provisions of the Clean Water Act to

mosquito control operations encourages activities that do not require a permit and as a result is compelling mosquito

control backwards. 
 

Response 

The purpose of the NPDES PGP is not to determine what types of pesticide applications are available to Decision-makers, but

rather, to ensure that whatever use the Decision-maker deems appropriate is conducted in a manner that ensures protection of water

quality for purposes of complying with the CWA.  However, the PGP requires Decision-makers that submit an NOI to use

larvicides in situation or locations where practicable and feasible for efficacious control and to use adulticides where larvicide use is

not practicable or feasible for efficacious control.

 

Comment ID 688.001.004

Author Name: Berry Robert

Organization: North Shore Mosquito Abatement District (NSMAD), Cook County, Illinois

Known breeding sites are not all under the control of the North Shore MAD. For instance, road ditch clearing for source

reduction is a jurisdiction of municipal departments of public works. We conduct source reduction awareness programs

for property owners and sometimes this leads to establishing annual larval control. Are we in violation of the permit if we

list the site in the larval control program as a known site and then not treat it because a new owner forbids treatment?

Can we invoke the Declared Pest Emergency Situation in these instances?

 

Also, weather variations from year-to-year affect which standing water sites will repeat as known breeding sites. 
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Response 

The Agency acknowledges that all breeding sites may not fall into the jurisdiction of mosquito control operators.  The permit itself

does not require mosquito control, rather, the purpose of the permit is to reduce the discharge of pesticides to the waters of the

United States.  Failure to treat an area that an Operator received authorization to discharge for would not be in violation of the

permit.  The permit has also been modified so Decision-makers can now take into account environmental conditions, weather, and

current and historical data in development of action thresholds.  EPA notes that Decision-makers required to submit an NOI are

responsible for developing action thresholds.  See response to Comment ID 420.1.001.005.

 

2.3.2 - PEST MANAGEMENT - MOSQUITO AND OTHER FLYING

INSECT PEST CONTROL

Comment ID 223.1.001.007

Author Name: Brown Jeffery

Organization: Brunswick County North Carolina Mosquito Control

2.2.1.2 Pest Management. Prior to the first pesticide application covered under this permit that will result in a discharge

to waters of the U.S., and at least once each calendar year thereafter prior to the first pesticide application for that

calendar year, you must select and implement, for each pest management area, efficient and effective means of pest

management that minimize discharges resulting from application of pesticides to control osquitoes or other flying insect

pests. In developing these pest management strategies, you must evaluate the following management options,

considering impact to water quality, impact to nontarget organisms, pest resistance, feasibility, and cost effectiveness:

 

 

No action  

Prevention  

Mechanical or physical methods  

Cultural methods  

Biological control agents  

Pesticides    

 

Comment: The current Clean Water Act will be the limiting factor for mechanical or physical controls within waters of the

United States  The cost associated with wetlands mitigation prohibits this management option.  USACE regulatory

officials use their Best Professional Judgment for a given waters of the United States site evaluation.   I use my Best

Professional Judgment with each treatment I authorize. Under NPDES I'm already considered an industrial polluter.  It

follows that now I have the burden to maintain my innocence in a court of law.     
 

Response 
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See response to Comment ID 281.1.001.005 for discussion of pest management options and see response to Comment ID

281.1.001.014 for discussion of pest management measures and best professional judgment.  Also see response to Comment ID

180-cp.001.001 for discussion of citizen lawsuits and regulatory actions under the Clean Water Act.

 

Comment ID 248-cp.001.007

Author Name: Knepper Randall

Organization: Saginaw County Mosquito Abatement Commission

Pest Management. I don't really understand what is meant by the statement "developing pest management strategies

for each pest management area." What is a pest management area? Our whole county where we conduct mosquito

control? A 10 acre woodlot in which we larvicide 50 individual seasonally flooded pools? Or would each seasonally

flooded pool be pest management area? I think it should be spelled out that the pest management area is the area you

are responsible for in controlling mosquitoes. So if you are a county mosquito control agency your pest management

area would be the whole county. If you work for a city and treat catch basins and ULV on occasion then your pest

management area would be the whole city. 
 

Response 

As defined in the final permit, a pest management area is “The area of land, including any water, for which an Operator has

responsibility and is authorized to conduct pest management activities as covered by this permit (e.g., for an Operator who is a

mosquito control district, the pest management area is the total area of the district).”

 

Comment ID 290.1.001.026

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue: Pest managrment area determination

 

Comment: What docs "developing pest management strategics tor each pest managemcnt area" actually entail in terms

of permit jurisdiction? A mosquito control agency may have a total area of responsibility encompassing an entire county

of more than several hundred square miles. Within that area there may be over 2000 different sites that are known to

serve as oviposition sites for mosquitoes. Each site could have distinct features that favor one method or combination of

control methods over others. Are permit signatories then required to submit an evaluation on each site? How is this to

be documented? This could entail enormous administrative oecrhead and is another area left to interpretation that will

likely result in litigation.

 

Recommendation: Entities should be given the authority to determine what constitutes a "pest managcment area". To

simplify matters, programs should be encouraged to stipulate as pest management areas those geographic areas within
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their jurisdiction over or in which excessive populations of mosquitoes occur. Small entities on thc borderline of NOI

threshold should determine spccific areas and numbers of applications so as to not exceed thresholds unnecessarily. 
 

Response 

The PGP does not dictate how an Operator determines what constitutes a “pest management area.”See response to Comments ID

248-cp.001.007 and 464.1.001.005.

 

Comment ID 385.1.001.006

Author Name: Prather Ben

Organization: Cass County Vector Control, West Fargo,  North Dakota (ND)

Pest Management. Prior to the first pesticide application covered under this permit that will result in a discharge to

waters of the U.S., and at least once each calendar year thereafter prior to the first pesticide application for that

calendar year, you must select and implement, for each pest management area, efficient and effective means of pest

management that minimize discharges resulting from application of pesticides to control mosquitoes or other flying

insect pests. In developing these pest management strategies, you must evaluate the following management options,

considering impact to water quality, impact to non-target organisms, pest resistance, feasibility, and cost effectiveness: 

 

Here again, a mosquito control program's procedure could conceivably be challenged for each and every "pest

management area". Also this section creates conflict with the scope of an"adverse incident" by the admission that there

are impacts to nontarget organisms to consider. By the definition of: 
 

Response 

EPA notes that acknowledgement that a pest management option will impact non-target organisms is not an admission that there

will be adverse incident.  The definition for "adverse incidents" has been modified in Appendix A of the final permit to state:

 

"Adverse Incident – means an unusual or unexpected incident that an Operator has observed upon inspection or of which the

Operator otherwise become aware, in which:

 

(1) There is evidence that a person or non-target organism has likely been exposed to a pesticide residue, and

(2) The person or non-target organism suffered a toxic or adverse effect.

 

The phrase toxic or adverse effects includes effects that occur within Waters of the United States on non-target plants, fish or

wildlife that are unusual or unexpected (e.g., effects are to organisms not otherwise described on the pesticide product label or

otherwise not expected to be present) as a result of exposure to a pesticide residue [...]"
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Comment ID 388.1.001.014

Author Name: Corra John

Organization: Wyoming Department of Environmental Quality (DEQ) and Wyoming Department of Agriculture (WDA)

Page 10, Section 2.2.1.2., Pest Management 

 

Reference: First and top most sentence "…. pest resistance …." 

 

Comment: This is not within the scope and expertise of the operator/applicator. An operator/applicator is not in a

position to determine if they will be causing pest resistance, for which resistance is usually determined in the laboratory

or research settings. Therefore, all references to pest resistance should be removed throughout the document. 
 

Response 

See response to Comment ID 281.1.001.005.

 

PGP Responses to Comments Technology-Based Effluent Limitations

207910/31/2011 04:04 PM EDT



 

Comment ID 398.1.001.006

Author Name: Williges Eric

Organization: Mosquito Control, Essex County Division of Environmental Services,  New Jersey (NJ)

The appropriateness of the annual treatment area thresholds.

 

Comment: In the New Jersey mosquito control community, focusing on larviciding versus relying on adulticiding is

viewed as an appropriate IPM strategy since the pesticides used are targetspecific and the application areas are limited

in size. Any large area receiving larvicides is usually remote, open space; therefore, human exposure to pesticides is

greatly reduced. From a public health point of view, it is more prudent to eliminate the mosquito in the larval stage

rather than allowing it to emerge as an adult and possibly becoming a disease vector. Smaller agencies with limited

resources should be encouraged to embrace larviciding versus adulticiding, but may not have the resources to

complete and implement a comprehensive Pesticide Discharge Management Plan.

 

Recommendation: The US EPA should consider separating adulticiding acreage from larviciding acreage when

applying the threshold. Furthermore, the larviciding acreage thresholds should be much higher. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 398.1.001.015

Author Name: Williges Eric

Organization: Mosquito Control, Essex County Division of Environmental Services,  New Jersey (NJ)

Pest management area determination Comment: What does "developing pest management strategies for each pest

management area" actually entail in terms of permit jurisdiction? A mosquito control agency may have a total area of

responsibility encompassing an entire county of more than several 100 square miles. Within that area there may be

over 2000 different sites that are known to serve as oviposition sites for mosquitoes. Each site could have distinct

features that favor one method or combination of control methods over others. Are permit signatories then required to

submit an evaluation on each site? How is this to be documented? This could entail enormous administrative overhead

and is another area left to interpretation that will likely result in litigation.

 

Recommendation: Entities should be given the authority to determine what constitutes a "pest management area". To

simplify matters, programs should be encouraged to stipulate as pest management areas those geographic areas within

their jurisdiction over or in which excessive populations of mosquitoes occur. Small entities on the borderline of NOI

threshold should determine specific areas and numbers of applications so as to not exceed thresholds unnecessarily. 
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Response 

The PGP does not dictate how an Operator determines what constitutes a “pest management area.” See responses to Comment ID

464.1.001.005 and 248-cp.001.007.

 

Comment ID 415.1.001.007

Author Name: Holub Robert

Organization: Desplaines Valley Mosquito Abatement District

Comment: What does "…select and implement, for each pest management area, efficient and effective means of pest

management that minimize discharges resulting from application of pesticides to control mosquitoes or other flying

insect pests. In developing these pest management strategies, you must evaluate the following management options,

considering impact to water…" really mean? We have over 2200 open water sources as well as over 28,000 street

catch basins and over 5,350 off-road basins in our district. It is unclear in the draft permit if we would be required to

submit an evaluation for each site. If true, this would require hugh overhead and would likely significantly reduce our

ability to control mosquitoes. It would be another ambiguity that would invite litigation and challenge.

 

We currently evaluate the management options of "no action, prevention, mechanical or physical methods, cultural

methods, biological control agents, and pesticides" for all of our program. While federal, state, and local laws already

prohibit a number of those options, we try to use pesticides as a last option. What is unclear is who would determine if

we have the right mix of the various management options. It leaves us vulnerable to challenge or litigation of our best

professional judgment. 
 

Response 

As defined in the final permit, a pest management area is “The area of land, including any water, for which an Operator has

responsibility for and is authorized to conduct pest management activities as covered by this permit (e.g., for an Operator who is a

mosquito control district, the pest management area is the total area of the district)”.  See response to Comment ID 281.1.001.014

for discussion of pest management measures, which include pest management options.  See response to Comment ID 180-

cp.001.001 for a discussion of litigation risk.  The Decision-maker is responsible for evaluating the appropriate mix of management

options consistent with the permit.  EPA acknowledges that the Decision-maker is in the best position to make this determination.

The permit requires documentation of these procedures in the Pesticides Discharge Management Plan, but leaves selection of the

options to the Decision-maker.

 

Comment ID 445.001.005

Author Name: Unknown Unknown

Organization: Pennsylvania Department of Environmental Protection (DEP)
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Application triggers and thresholds do not address mosquito pre-treatment scenarios. Many areas are pretreated before

flooding events occur. This is often done with long-term residual pesticides in areas that are expected to flood

intermittently throughout a season. 
 

Response 

See responses to Comment IDs 223.1.001.004 and 420.1.001.005.

 

Comment ID 445.001.009

Author Name: Unknown Unknown

Organization: Pennsylvania Department of Environmental Protection (DEP)

Section 2.2.1.2. Pest Management is the key to efficacious use of pesticides to control mosquitoes and other vectors of

disease. A labeling requirement detailing the impact of a particular pesticide on non-targets will help applicators make

better decisions. 
 

Response 

EPA notes that issues regarding labeling requirements are outside the scope of this action.

 

Comment ID 446.1.001.011

Author Name: Inabinet John

Organization: Environmental Resources,  South Carolina Public Service Authority (Santee Cooper)

EPA states that the applicator "must select and implement, for each pest management area, efficient and effective

means of pest management. .. " Please see comments above under Section 2.0. [SEE COMMENT 446.001.008] 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 476.1.001.009

Author Name: Mazzacano Celeste

Organization: The Xerces Society for Invertebrate Conservation
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This section states that prior to the first pesticide application covered under the permit, applicants must develop a pest

management strategy in which the following management options are evaluated: a. No action; b. Prevention; c.

Mechanical or physical methods; d. Cultural methods; e. Biological control agents; and f. Pesticides. This wording reads

as if each of the above is a separate treatment option that excludes all of the others; this is especially confusing as this

subsection comes under the larger heading of "integrated pest management practices". Pesticide application is not a

last resort after IPM methods have failed-rather, IPM coordinates and integrates a variety of methods [FN 11], including

chemical pesticides where relevant, thereby allowing them to be used much less frequently or at reduced levels. This

wording creates the impression that applicators have a binary choice between pesticides and other control methods,

and that anyone choice precludes all others.

 

The meaning of some of the options for control is also unclear-for example, what is meant by "prevention" in the context

of mosquito control? Does it refer to preventing mosquitoes from entering buildings by using window screens,

preventing mosquito breeding by removing sources of standing water or applying barrier oils, or does it mean

something else entirely? There is no additional context provided, and this term is not defined in the glossary.

 

It is also unclear from the wording whether an applicator is required to use the least toxic control alternative, and how

the adequacy of the applicator's evaluation of different management options will be determined by EPA. An applicator

will not know the most reasonable and likely outcomes of no treatment, mechanical methods, or biological agents, such

as Bti formulations (Bacillus thuringiensis var. israelensis, if s/he hasn't used them in the past, and if no post-treatment

surveillance has been done to determine efficacy. There appears to be no mandate for an applicator to determine the

effectiveness of different management regimes; for example, larvicide alone versus mechanical and source reduction

control combined with decreased larvicide use. One of the tenets of IPM is that the desired control outcome is to reduce

populations below an economic threshold, not total pest elimination or eradication, and that is also not explicit in

determining the most effective means of minimizing pesticide discharges. 

 

[FN 11] E. B. Radcliffe & W. B. Hutchison (eds.), IPM World Textbook, University of Minnesota, St. Paul MN, available

at http://ipmworld.umn.eduldefault.htm. 
 

Response 

See response to Comment ID 281.1.001.005.  Prevention strategies for mosquito control are discussed in Part 2.2.1.b of the final

fact sheet as, “program activities which eliminate developing mosquito populations through environmental modification and/or

habitat management. For mosquito control, these activities are physical methods such as habitat modification, cultural methods that

reduce sources of mosquitoes, and biological control.”

 

Comment ID 499.1.001.002

Author Name: Patel Snehal

Organization: Environmental Regulatory Section,  Harris County Attorney's Office, Harris County,  Texas

Part 2.2.1.2 - Mosquito and Other Flying Insect Control. We support these requirements as they are consistent with best
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management practices for Integrated Mosquito Management (lMM) and, moreover, ensure effective, targeted use of

pesticide during mosquito control operations. When employed properly, for the purpose of preventing vector borne

disease transmission, Integrated Pest Management (lPM)/IMM strategies serve the interests of the public's health while

contro11ing the level of pesticide discharge to bodies of water and minimizing potentially adverse environmental

impacts. For example, HCPHES will only apply adulticides when vector borne disease is detected. Central to this

capability is the role of surveillance, which for large-scale mosquito control operations such as those ofHCPHES,

typically involve routine sampling and laboratory analysis for the detection ofSLE and WNV among mosquitoes and

birds; monitoring insecticide resistance to verify efficacy of the pesticide label protocol; monitoring disease trends and

identifying potential mosquito habitat sites for SLE/WNV vectors using geographical information systems (GIS).

Surveillance capacity, however, will vary across various entities - for smaller scale mosquito control operations or when

pesticide is applied for non-public health purposes, surveillance may depend primarily on citizen complaints. We

recommend that various forms of surveillance be recognized as acceptable methods to satisfy pest management

requirements, including those based on citizen complaints. 
 

Response 

See response to Comment ID 420.1.001.005.

 

Comment ID 518.1.001.010

Author Name: Szyska Michael

Organization: Northwest Mosquito Abatement District (NWMAD)

PGP 2.2.1.2 & 2.2.1.3.2 Pest Management

 

ISSUE: Pest management area determination and strategies. Assessment of environmental conditions.

 

COMMENT: In 2009 NWMAD treated over 10,000 bodies of water over its 242 square mile territory. Most of these

bodies of water don't change much. Therefore, pest management area determination "Prior to the first pesticide

application" or " …and at least once each calendar year thereafter prior to the first pesticide application for that calendar

year" is not relevant if the general permit already covers a specific territory. Determination of treatment strategies must

be based on professional judgment. It is also not clear from permit language if such pesticide management areas and

strategies are required to be documented in writing for EVERY body of water or what? Doing so would be an burden

and unnecessarily delay control activities.

 

RECOMMENDATION: The pest management area should be defined per geographical borders in the permit when

applied for. Pest management strategies should be left to best professional onsite judgment.  Assessment of

environmental conditions should also be based on best professional judgment. Written documentation would be unduly

burdensome and is already based on collected onsite larval/adult mosquito surveillance data at NWMAD. 
 

Response 
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EPA notes that pest management area is defined as “The area of land, including any water, for which you have responsibility for

and are authorized to conduct pest management activities as covered by this permit (e.g., If you are a mosquito control district, your

pest management area is the total area of the district).”  See response to Comment ID 464.1.001.005.  See response to Comment ID

281.1.001.014 for discussion of pest management measures.  EPA no longer uses the term pest management strategies.  See also

response to Comment ID 290.1.001.027 for discussion of the environmental condition assessment requirement. 

 

EPA also notes that the PGP allows the Operator to use existing data to comply with the permit.  Written documentation is an

essential part of an NPDES permit, not only to ensure appropriate practices are considered, but to enable EPA to determine

compliance with the permit.  EPA does not expect documentation to be overly burdensome since it is already a standard practice in

this industry.  See response to Comment ID 234.1.001.007 and PGP Comment Response Recordkeeping and Reporting Essay.

 

Comment ID 519.1.001.006

Author Name: Herero Maria

Organization: Valent Biosciences Corporation (VBC)

Biological control, as indicated by US EPA in its Fact Sheet, has the advantage in many cases of being host specific.

This is true of several biological pesticides that have been used successfully for over twenty years and where negative

environmental impact has not been observed.

 

Biological controls for mosquito control mentions mosquito fish for example, yet these fish are known to have

environmental effects and in some cases have actually increased mosquito numbers by feeding on other mosquito

larvae predators. The Department of Natural Resources of several states indicate that Gambusia should not be stocked

in natural wetlands or in areas where threatened or endangered species of fish or amphibians are known to exist. For

example, it is against California Department of Fish and Game regulations for private citizens to plant mosquito fish in

waters of the state without a permit. (Title 14 CCR, Fish and Game Code, Section 1.63, Section 6400, and Section

238.5). Thus the biological control methods being proposed are in many cases non-native species and are not

permitted under many state wildlife regulations.

 

Predacious copepods may change the swimming patterns of zooplankton that other organism in the environment may

depend on; and in turn this can lead to reduction in fish biomass.

 

Biopesticides approved by US EPA, have been studied more extensively than the Biocontrol methods being proposed

by US EPA. The impact of the registered biopesticides on non-targets have been evaluated and found acceptable, as

risk assessments for these products have already been carried out. Biological control agents should not be viewed as

inherently a first choice over biopesticies. 
 

Response 

The Agency believes that all biological control agents should be considered for use and is not recommending or implying that one

should be used exclusively over others.  The purpose of the PGP is not to determine what pest control method is used, since the
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Decision-maker is in the best position to make that determination.  Rather the PGP ensures that whatever pest control method is

used is conducted in a manner to protect water quality consistent with the CWA.  As such, both biological control and biopesticides

are discussed in the permit Fact Sheet. See response to Comment ID 281.1.001.005 for discussion of pest management options.

 

Comment ID 626.1.001.011

Author Name: Latham Mark

Organization: Manatee County (FL) Mosquito Control District

General Comment 7 - Nuisance Mosquito Control is Disease Mosquito Control: In the professional mosquito control

community, two types of mosquito populations may be considered: nuisance and disease-vectoring populations. One of

the primary reasons that the State of Florida is populated by 18 million residents and countless visitors each year is

because both of these populations are kept in check by mosquito control activities. Without a modern mosquito control

program, people would not live in the Sunshine State.

 

The Manatee County MCD has a long history of managing populations of mosquitoes at the nuisance level. The vast

majority of MCDs in the US also manage mosquito populations at the nuisance level. These are relatively large

populations of mosquitoes that are easy to track, numerate, predict, and subject to control methodologies. Left

uncontrolled, it could be expected that these populations would cause a human landing-rate count (i.e. the number of

female mosquitoes that land upon- and bite a person) of 50-100 mosquitoes/minute. As a reference point, most humans

have a tolerance of less than 1 mosquito bite/minute. As such, left unmanaged, populations of mosquitoes can quickly

become intolerable for the vast majority of people. As a professional MCD, we can aggressively and quickly suppress

these nuisance populations so that human quality-of-life is not significantly compromised. The overwhelming majority of

State of Florida citizenry demand mosquito control at the nuisance level. Human quality of life is unacceptable without

this intervention.

 

A population of disease vectoring mosquitoes is generally an older population having gone through several feeding/egg

laying cycles and subsequently become infected with a disease-agent which is then vectored to later hosts. Disease

vectoring populations are generally unpredictable, smaller, harder to detect and more difficult to control. For all of these

reasons, virtually all MCDs in the U.S. primarily target the control of nuisance populations. In addition, all professional

MCDs recognize that it is proactive and responsible to keep nuisance mosquito populations low such that the probability

of these populations developing into a disease vectoring population is minimal. It is imperative that the NPDES PGP

does not change the focus or basic mission of any MCD including that of the Manatee County MCD from primarily

nuisance control and secondarily disease vector control. 
 

Response 

EPA notes it is not the Agency’s intent to change the focus of mosquito control districts from primarily nuisance control and

secondarily disease vector control.  The PGP allows Decision-makers to develop action thresholds for nuisance control and disease

vector control while meeting the requirements under the CWA and its implementing regulations.  Action threshold is defined in the

permit to mean “the point at which pest populations or environmental conditions cannot be tolerated necessitating that pest control
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action be taken based on economic, human health, aesthetic, or other effects.  An action threshold may be based on current and/or

past environmental factors that are or have been demonstrated to be conducive to pest emergence and/or growth, as well as past

and/or current pest presence.  Action thresholds are those conditions that indicate both the need for control actions and the proper

timing of such actions.”

See response to Comment ID 420.1.001.005.

 

Comment ID 646.1.001.007

Author Name: Unknown Unknown

Organization: Southlake Mosquito Lake Abatement District (SLMAD) County, Illinois

In part 2.2.1.2, you require selection and implementation, "for each management area, efficient and effective means of

pest management that minimize discharges from application of pesticides to control mosquitoes... " We believe

larvaciding with appropriate chemicals in appropriate doses fits this definition as well as the use of integrated pest

management surveillance and monitoring with adulticiding only when mosquito numbers or presence of disease in our

traps indicates need to adulticide.

 

One of the additional difficulties in pre-application surveillance is that significant mosquito breeding occurs in storm

sewer catch basins. Our contractors not equipped to survey for mosquito larvae in storm sewers and without the proper

equipment such work is not safe. The public works departments of various municipalities would have to be involved,

assuming they will be willing to participate in such an exercise. This activity, if it could be conducted, would

monumentally increase the cost for our taxpayers and introduce a new and expensive level of coordination with other

governmental units that are already overburdened. Again, the trustees believe this proposed requirement has no

justifiable scientific or public health benefit. 
 

Response 

EPA agrees larviciding and adulticiding may be efficient and effective means of pest management that minimize discharges from

application of pesticides to control mosquitoes under part 2.2.1.b.  However, all pest management options must be evaluated

considering impacts to water quality, impact to non-target organisms, feasibility, and cost effectiveness as required in the PGP.  For

purposes of identifying the problem under part 2.2.1., the PGP does not prescribe the method of surveillance, but leaves that up to

the Decision-maker. For example, if physical surveillance is impossible to do absent safety concerns a Decision-maker may choose

to use available data to determine the action threshold.  See responses to Comment IDs 420.1001.005 and 223.1.001.004.  See also

response to Comment ID 281.1.001.005 for discussion of pest management options. 

 

In regard to storm sewer catch basins, refer to the PGP Comment Response Scope Essay. .

 

Comment ID 680.001.016

Author Name: Hamilton Keri
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Organization: Wyoming Farm Bureau Federation

Section 2.2.1.2. dealing with pest management again requires the applicators to develop methods to determine if pests

are developing resistance. We again reiterate our concerns that this will force entities into expensive studies which are

beyond their economic abilities. We would also reiterate the fact sheet emphasizes the need for applicators to comply

with FIFRA which would more effectively address this issue. 
 

Response 

See response to Comment ID 281.1.001.005.

 

Comment ID 680.001.020

Author Name: Hamilton Keri

Organization: Wyoming Farm Bureau Federation

Section 4.1 dealing with monitoring requirements for applicators again requires these entities to establish a process to

determine the application amount in order to apply the pesticide while determining the level that will facilitate pesticide

resistance. Please see our previous comments on this subject. 
 

Response 

Based on comments received, the PGP no longer requires pest resistance management as a permit condition.

 

Comment ID 680.001.024

Author Name: Hamilton Keri

Organization: Wyoming Farm Bureau Federation

Section 6.1 again requires an operator to establish a pest resistance process. 
 

Response 

Based on comments received, the PGP no longer requires pest resistance management as a permit condition.

 

Comment ID 705.1.001.016

Author Name: Zimmerman Scott
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Organization: Rocky Mountain Farmers Union

Page 10, Section 2.2.1.2., Pest Management Reference:

 

First and top most sentence "…. pest resistance …."

 

Comment: We don't feel this is within the scope and expertise of our members who are operators/applicators. An

operator/applicator is not in a position to determine if they will be causing pest resistance, for which resistance is usually

determined in the laboratory or research settings. Therefore, all references to pest resistance should be removed

throughout the document. 
 

Response 

See response to Comment ID 281.1.001.005.

 

Comment ID 712.2.001.015

Author Name: Baus Terry

Organization: Department of Public Works,  City and County of Denver, Colorado

11. The problem identification and pest management planning process is excessive; for example, once a management

plan is written for the first year, an annual planning process is neither necessary nor appropriate to determine action

thresholds and the full suite of management options except to the extent circumstances have changed significantly.

Additionally, many pest management areas in the city will be similar and will require similar treatment; and, new

treatment areas may be discovered during the year, after preparation of the management plan. Flexibility to write the

management plan by pest type, rather than by pest management areas, would be reasonable. For example, a

requirement to perform an annual evaluation for every pond or standing water that hosts mosquitoes is overly

burdensome and unnecessary. The addition of the words "as necessary to identify and address changed

circumstances" and striking "for each pest management area," §2.2.1.2, would improve the viability of the general

permit approach, as follows:

 

[SEE ORIGINAL COMMENT LETTER 0712.2 FOR REVISIONS TO TEXT

 

The action threshold referenced in §§2.2.1.2, 5.1.2 is defined in Appendix A as the "point at which pest populatons or

environmental conditions can no longer be tolerated". It should be clarified that prevention and cultural considerations

may be acceptable thresholds. For example, treatment to avoid the development of vegetative conditions to host a

mosquito populatoin in standing water should be an acceptable threshold.

 

12. The comments stated in paragraph 11 are reiterated in relation to aquatic weed and algae control, aquatic nuisance

animal control, and forest canopy pest control is offered. 
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Response 

EPA disagrees with the suggested change to replace “for each pest management area” with“as necessary to identify and address

changed circumstances” to the pest management options requirement.   Pursuant to the CWA and its implementing regulations this

permit specifiesthe necessary technology-based and water quality-based effluent limitations to minimize point source discharges

from the application of pesticides.  EPA understands where pest problems and action thresholds do not change from year to year the

annual evaluation may not result in new pest management measures.  However, EPA believes an evaluation of the technology-based

effluent limitations must be conducted at least once each calendar year prior to the first pesticide application for that calendar year

in order to determine whether current pest management measures are still appropriate to minimize discharges from the application

of pesticides.  However, historical data may be used for this annual evaluation.  By the term “pest management area”, EPA does not

necessarily mean every pond or standing water.  Please note that the PGP does not dictate how a Decision-maker determines what

constitutes a “pest management area.” See responses to Comment ID 464.1.001.005 and 248-cp.001.007.

 

 

See response to Comment ID 344.1.001.010 for discussion of changes to the pesticides discharge management plan. 

 

In regard to the comment about action threshold, see response to Comment ID 420.1.001.005. 

 

Comment ID 843.1.001.003

Author Name: Patel Snehal

Organization: Harris County, Texas

moreover, ensure effective, targeted use of pesticide during mosquito control operations. When employed properly, for

the purpose of preventing vector borne disease transmission, Integrated Pest Management (lPM)/IMM strategies serve

the interests of the public's health while contro11ing the level of pesticide discharge to bodies of water and minimizing

potentially adverse environmental impacts. For example, HCPHES will only apply adulticides when vector borne

disease is detected. Central to this capability is the role of surveillance, which for large-scale mosquito control

operations such as those ofHCPHES, typically involve routine sampling and laboratory analysis for the detection ofSLE

and WNV among mosquitoes and birds; monitoring insecticide resistance to verify efficacy of the pesticide label

protocol; monitoring disease trends and identifying potential mosquito habitat sites for SLE/WNV vectors using

geographical information systems (GIS). Surveillance capacity, however, will vary across various entities - for smaller

scale mosquito control operations or when pesticide is applied for non-public health purposes, surveillance may depend

primarily on citizen complaints. We recommend that various forms of surveillance be recognized as acceptable methods

to satisfy pest management requirements, including those based on citizen complaints. 
 

Response 

See response to Comment ID 420.1.001.005.
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2.3.3 - PESTICIDE USE - MOSQUITO AND OTHER FLYING INSECT

PEST CONTROL

Comment ID 223.1.001.008

Author Name: Brown Jeffery

Organization: Brunswick County North Carolina Mosquito Control

2.2.1.3 Pesticide Use. If a pesticide is selected to manage mosquitoes or flying insect pests and application of the

pesticide will result in a dischrge to a waters of the U.S., you must:     

 

2.2.1.3.1 Conduct larval and/or adult surveillance prior to each pesticide application to assess the pest management

area and to determine when action thresold(s) are met that necessitate the need for pest management;    

 

Comment:  If a treatment is the application of a pesticide, targeted toward a given pest, at a given location, at a given

time.  In order to comply I must have what amounts to a fleet of highly trained staff across 904 square miles to

determine if an acton threshold is met by mosquito species for each treatment.  Mosquito control using IPM practices is

population management across a defined area.   

 

Defining each pesticide treatment as a discreet event creates difficulties especially with respect to adulticiding

operations.  We do not have the technology or manpower to collect a complete IPM dataset for each treatment to a

"water of the United States" let alone post treatment evaluations.      

 

Larval mosquito control is the best management available; the hard part is accessing the window of opportunity to

control each population from a larval development perspective.  Typically we have 4 7 days after a rainfall event to

manage the targeted mosquito species.  After that we are left with no other option but to address remaining adult

mosquito populations using adulticides.      

 

Adulticiding using ground based equipment is typically conducted by developing treatment areas or spray routes.

These routes are determined by how much area we can treat in a 4 hour environmentally favorable window of

opportunity.  The limiting factor is how much area a ULV can cover to achieve the best control.  During the perfect

application, a truck can cover about 40 miles a night at a speed of 10 mph.  Again the question is will our surveillance

data hold up in Court if the monitoring site is outside the treatment area?    
 

Response 

See responses to Comment IDs 420.1.001.005, 464.1.001.005, and 223.1.001.004.

 

Comment ID 223.1.001.009

Author Name: Brown Jeffery
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Organization: Brunswick County North Carolina Mosquito Control

2.2.1.3.2 Assess environmental conditions (e.g. temperature, precipitation, and wind speed) in the treatment area prior

to each pesticide application to identify whether existing environmental conditions support develoment of pest

populations and are suitable for control activities;     

 

Comment: Brunswick County uses ground based adulticiding equipment.  Considering that a treatment is the

application of a pesticide, targeted toward a given pest, at a given location, at a given time, then each time the ULV is

turned on an application is made until it's turned off and moves to another location.      

 

Our goal has always been to apply the product in order to protect our citizens from mosquitoes.  This means we target

our adulticide applications around human populations.  In order to do this the mosquito sprayer may be turned on and

off many times for each spray route.  Following the definition of treatment this will most definitely generate more

compliance paperwork than control opportunities    

 

The flipside to this issue is, if we had the funding for an aerial program and used the treatment definition we would

define a spray block, run a light trap, exceed the threshold, and treat the entire area from the air and it would be

considered one application.  This legislation is definitely skewed to favor large scale aerial applications.  I thought the

idea was to minimize pesticide usage.     
 

Response 

Please note that this is a general permit and not legislation. The purpose of the PGP is not to minimize pesticide usage, but to

minimize discharge of pesticides to waters of the United States.  See response to Comment ID 290.1.001.027 for discussion of the

requirement to assess environmental conditions.  See also response to Comment ID 420.1.001.005 for discussion of pesticide

applications in multiple treatment areas. See response to Comment ID 464.1.001.005 for discussion of pest management area.

 

Comment ID 223.1.001.010

Author Name: Brown Jeffery

Organization: Brunswick County North Carolina Mosquito Control

2.2.1.3.3 Reduce the impact on the environment and on non-target organisms by applying the pesticide only when the

action threshold has been met;     

 

Comment:  Setting action thresholds by individual mosquito species and creating separate thresholds for larva and

adults is possible.  What about Public Health and post disaster scenarios?  In Brunswick County we monitor mosquito

populations every day and our program focus is Public Health.      

 

So the question becomes what's more important: "judicious pesticide applications to the waters of the United States" or

protecting the public health and the quality of life for the citizens that we have been charged to protect?  I understand

the current NPDES legislation and its intent.  But as it is currently written, the costs associated with compliance will
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most certainly close the 12 municipal programs and eliminate the adulticide control ption in Brunswick County.   
 

Response 

See response to Comment ID 420.1.001.005 for discussion of action threshold.  See also response to Comment ID 234.1.001.007

for discussion of cost impact. 

 

Comment ID 223.1.001.011

Author Name: Brown Jeffery

Organization: Brunswick County North Carolina Mosquito Control

2.2.1.3.4 In situations or locations where practicable and feasible for efficacious control, use larvicides as a preferred

pesticide for mosquito or flying insect pest control when larval action thresholds have been met and    

 

Comment: Our management strategies change as the season progresses.  During the early season we work toward

locating and managing larval populations.  As the season progresses our options become more limited and we turn to

adulticiding.     
 

Response 

EPA understands that in some situations adulticiding may be the only option.  It is not EPA’s intent to limit Decision-makers to

larviciding.  Pursuant to Part 2.2.1(c) of the PGP, where larvicide use is not practicable or feasible, adulticiding may be used when

the action threshold is met. 

 

Comment ID 223.1.001.012

Author Name: Brown Jeffery

Organization: Brunswick County North Carolina Mosquito Control

2.2.1.3.5 In situations or locations where larvicide use is not practicable or feasible for efficacious control, use

adulticides for mosquito or flying insect pest control when adult action thresholds have been met.      

 

Comment:  The arbovirus risk to our citizens increases as the season progresses so does our adulticiding frequency.

Culiseta melaura the maintenance vector for Eastern Equine Encephalitis (EEE) is monitored using sentinel chicken

flocks and through mosquito pooling for arboviruses.  But the fact is that EEE is considered focal in nature.  We monitor

this mosquito closely and increase our adulticiding efforts based on the arbovirus time line we have developed.  Bridge

vector populations may not exceed established nuisance thresholds, but based on our Best Professional Judgment of

arbovirus activity in the area, we're going to do the best we can to protect our citizens.  In order to comply with the

NPDES proposed legislation, the program will require additional staff and additional technology.  Again the issue is will
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our adulticiding practices be defensible in a court of Law?     
 

Response 

The PGP allows Decision-makers to develop action thresholds based on whatever site-specific triggers are appropriate for the area,

use, and purpose for application (i.e., comfort, disease control, etc.)  Public health may be one of a variety of factors that Decision-

makers choose to define the action thresholds in their pest management areas.  EPA notes that Decision-makers required to submit

an NOI are responsible for developing action thresholds.  Also see response to Comment ID 420.1.001.005 for discussion of action

threshold.  See response to Comment ID 234.1.001.007 for discussion of additional staff and technology. See response to Comment

ID 180-cp.001.001 for discussion of liability under the CWA.

 

Comment ID 248-cp.001.008

Author Name: Knepper Randall

Organization: Saginaw County Mosquito Abatement Commission

Conduct larval and/or adult surveillance prior to each pesticide application to assess the pest management area and to

determine when action thresholds(s) are met that necessitate the need for pest management. This touches on some of

the issues noted in last items but also brings up new issues. When discussing adult surveillance what is the pest

management area? Can one trap represent the whole county? Does each trap represent the flight range of the

mosquitoes captured and is this the pest management area? In a large area such as a county (810 square miles)

multiple traps need to be used but threshold need to be flexible to take into account all the variable that should be

considered before action is taken. 
 

Response 

See responses to Comment IDs 248-cp.001.007 and 420.1.001.005.

 

Comment ID 267.1.001.009

Author Name: Carlson Douglas

Organization: Indian River Mosquito Control District

We believe that this permit should recognize the fact that using the lowest possible rate of an insecticide may not

always be the best IPM approach as routinely using low rates can encourage mosquito resistance to the chemical being

applied. Establishing thresholds requires extensive research most mosquito control programs are not equipped to carry

out. We should rely on the label recommendations for application rates given the fact that, in the registration process,

proper rates have been addressed. 
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Response 

See response to Comment ID 281.1.001.014 for discussion of using the lowest rate.  Establishing action thresholds is standard

operating procedure for mosquito control throughout the United States.  As pointed out in the American Mosquito Control

Association’s Best Management Practices, “In IMM programs, all intervention measures are driven by a demonstrated need based

on surveillance data and action thresholds. Applying any mosquito control measure on a pre-determined schedule absent a

documented need is not acceptable practice in any IMM program.” See response to Comment ID 420.1.001.005.

 

Comment ID 290.1.001.027

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue: Environmental conditions may vary widely within application areas.

 

Comment: Several thousand acres may be treated in an evening for adult mosquito control. Are conditions defined as

"suitable for control activities" to be evaluated throughout the application area? A representative site may be

determined, but meteorological conditions may vary substantially over large areas and may alter the application

dynamics of an adult mosquito control operation,

 

Recommendation : The Agency must emphasize "best professional judgment" in the assessment criteria to lessen

litigation opportunities. PG 
 

Response 

EPA agrees that environmental conditions may vary within application areas.  Conditions suitable for control activities should be

continuously monitored throughout the application area using the Applicators best professional judgment based of the range of

conditions in the treatment area as a measure of where to assess those conditions.  EPA has moved the requirement to assess

environmental conditions to Part 2.1 of the PGP, Applicator’s responsibility, and clarified that weather conditions must be assessed

when applying pesticides that result in a point source discharge to waters of the United States.  In the final PGP, Applicators are

required to “Assess weather conditions (e.g. temperature, precipitation and wind speed) in the treatment area to ensure application is

consistent with all applicable federal requirements.”

 

See response to Comment ID 281.1.001.014 for discussion of pest management measures and best professional judgment. See

response to Comment ID 180-cp.001.001 for discussion of liability under the CWA.

 

 

Comment ID 319.2.001.008

Author Name: Guthrie, Sr. Douglas
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Organization: Monmouth County Mosquito Extermination Commission (MCMEC)

In the New Jersey mosquito control community, focusing on larviciding versus relying on adulticiding is viewed as an

appropriate IPM strategy as the pesticides used are target specific and the application areas are limited in size. Any

large area of larviciding is usually open space reducing human exposure to pesticides. From a public health point of

view, it is more prudent to eliminate the mosquito in its larval stage rather than allow it to emerge as an adult and serve

as a vector of disease. 
 

Response 

Pursuant to Part 2.2.1(c), EPA agrees larviciding may be preferred for mosquito control in situations or locations where it is

practicable and feasible for efficacious control. 

 

Comment ID 319.2.001.009

Author Name: Guthrie, Sr. Douglas

Organization: Monmouth County Mosquito Extermination Commission (MCMEC)

Smaller agencies with limited resources should be encouraged to embrace larviciding vs. adulticiding but may not have

the resources to complete and implement a comprehensive Pesticide Discharge Management Plan. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay. 

 

Comment ID 320-cp.001.005

Author Name: Rainey Tadhgh

Organization: Associated Executives for Mosquito Control Work in New Jersey

In the New Jersey mosquito control community, focusing on larviciding versus relying on adulticiding is viewed as an

appropriate IPM strategy since the pesticides used are target-specific and the application areas are limited in size. Any

large area receiving larvicides is usually remote, open space; therefore, human exposure to pesticides is greatly

reduced. From a public health point of view, it is more prudent to eliminate the mosquito in the larval stage rather than

allowing it to emerge as an adult and possibly becoming a disease vector. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay. 
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Comment ID 320-cp.001.006

Author Name: Rainey Tadhgh

Organization: Associated Executives for Mosquito Control Work in New Jersey

Smaller agencies with limited resources should be encouraged to embrace larviciding versus adulticiding, but may not

have the resources to complete and implement a comprehensive Pesticide Discharge Management Plan. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay. 

 

Comment ID 320-cp.001.015

Author Name: Rainey Tadhgh

Organization: Associated Executives for Mosquito Control Work in New Jersey

For the mosquito control community, action thresholds should be separated for adults and larvae. With the adults, ANY

positive evidence of activity using a mosquito trapping device or that noticed during surveillance activities should allow

for control, and with the larvae, ANY visual evidence found during surveillance activities or historical data should allow

for control. 
 

Response 

EPA agrees that action thresholds should be separated for adults and larvae.  See response to Comment ID 420.1.001.005. 

 

Comment ID 330.1.001.008

Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)

Polk County has a network of CDC light traps and six (6) field/larvicide technicians. Our wide area treatments (nighttime

ULV spray trucks and aircraft) are scheduled based upon overall mosquito populations in the area. Defining each

pesticide treatment as a specific event creates undue hardship and manpower demands. Our treatment routes are

designed to allow us to target the optimum time for treatment (dusk to approximately 4 hours after sundown) and

encompass approximately 40 miles of treatment per night. 
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Response 

See responses to Comment IDs 420.1.001.005 and 234.1.001.007.

 

Comment ID 359.1.001.015

Author Name: Ricci E.

Organization: Mass Audubon

Adulticiding: Massachusetts' environmental review of mosquito control completed in 2009 acknowledged that ground-

based adulticide treatments have only transient effects on mosquitoes and that their effectiveness in reducing West Nile

Virus risk is uncertain. Given that these chemicals are toxic to beneficial organisms such as bees and fish, applications

should be focused on situations recommended by the Department of Public Health's mosquito-borne disease plan, or

equivalent plans in other states. 
 

Response 

The Agency disagrees with this comment.  Mosquitoes have other community impacts other than disease transmission.  See

response to Comment ID 420.1.001.005. 

 

Comment ID 365.1.001.018

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

This set of requirements blurs the line between the decision maker and the applicator. Consideration of environmental

conditions from a pest development perspective is different than consideration of environmental conditions from an

applicator's perspective. The applicator is required to consider these elements before spraying per label instructions.

These two requirements should be separated, and  preferably differentiated in the permit, or the requirement for the

applicator should be completely removed. Same comment for the same language throughout the permit. 
 

Response 

Please refer to PGP Comment Response Structure Essay.

For discussion of the requirement to assess environmental conditions, see response to Comment ID 290.1.001.027.

 

Comment ID 388.1.001.015

Author Name: Corra John
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Organization: Wyoming Department of Environmental Quality (DEQ) and Wyoming Department of Agriculture (WDA)

Page 10, Section 2.2.1.3.1. 

 

Reference: Conduct larval and/or adult surveillance prior to each pesticide application to assess the pest management

area and to determine when action threshold(s) are met that necessitate the need for pest management; 

 

Comment: If IPM remains as a component of the PGP, then this is the only statement that has relevancy to the permit

under IPM. Therefore all other sections and subsections in the permit that do not have relevancy should be deleted. 
 

Response 

EPA disagrees with the comment.  EPA notes the final PGP does not require IPM, but requires compliance with technology-based

effluent limitations which are based on IPM principles..Part 2.2 of the PGP requires Decision-makers that are required to submit a

Notice of Intent (NOI) to identify the pest problem, implement effective and efficient pest management options, and adhere to

certain pesticide use provisions. .  These requirements are aimed at minimizing discharge of pesticides to Waters of the United

States and lessening the adverse effects of pesticides that are applied. EPA believes all sections and subsections in the final permit

are necessary to meet the CWA and the NPDES regulatory requirements.

 

Comment ID 388.1.001.016

Author Name: Corra John

Organization: Wyoming Department of Environmental Quality (DEQ) and Wyoming Department of Agriculture (WDA)

Page 10, Section 2.2.1.3.4. 

 

Reference: In situations or locations where practicable and feasible for efficacious control, use larvicides as a preferred

pesticide for mosquito or flying insect pest control when larval action thresholds have been met; and …. 

 

Comment: . It is not the role of this permit to specify what, how, when, how much can be applied or to specify

methodology of applications. All references to similar language, such as "using larvicides" should be deleted from the

PGP. 
 

Response 

The Agency disagrees with the suggestion to delete “using larvicides” from the PGP.  It is the role of this permit to specify the

necessary controls to minimize discharges from the application of pesticides in order to protect water quality.  EPA believes, where

practicable and feasible for efficacious control, larviciding will minimize discharges from the application of pesticides.  However, it

is up to the Operator to determine what situations or locations are practical and feasible to use larvicides, EPA is allowing the

Decision-makers considerable flexibility in making these decisions.  See part 2.2.1 of the PGP. EPA notes that the PGP does not
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specify the Pest Management Measures Operators must implement to meet the technology-based effluent limitations.  See response

to Comment ID 281.1.001.014.

 

Comment ID 398.1.001.016

Author Name: Williges Eric

Organization: Mosquito Control, Essex County Division of Environmental Services,  New Jersey (NJ)

Environmental conditions may vary widely within application areas.

 

Comment: Several thousand acres may be treated in an evening for adult mosquito control. Are conditions defined as

"suitable for control activities" to be evaluated throughout the application area? A representative site may be

determined, but meteorological conditions may vary substantially over large areas and may alter the application

dynamics of an adult mosquito control operation.

 

Recommendation: The Agency must emphasize "best professional judgment" in the assessment criteria to lessen

litigation opportunities. 
 

Response 

See response to Comment ID 290.1.001.027. Also see response to Comment ID 281.1.001.014 for discussion of pest management

measures and best professional judgment. See response to Comment ID 180-cp.001.001 for discussion of liability under the CWA. 

 

Comment ID 415.1.001.008

Author Name: Holub Robert

Organization: Desplaines Valley Mosquito Abatement District

The difficulties associated with establishing density thresholds would carry over to conducting the surveillance. In fact, if

we have to wait until larvae are 4th instar, and wait for larvae identification to species before treatment, our treatment

window would close. Again, we would recommend a broadening of the definition of action threshold to include other

assessments than larval or adult density. (as an example, our action thresholds change when increased levels of West

Nile Virus (WNV) are detected in adult mosquitoes.) 
 

Response 

See responses to Comment IDs 223.1.001.004 and 420.1.001.005. 

 

Comment ID 415.1.001.009

PGP Responses to Comments Technology-Based Effluent Limitations

210010/31/2011 04:04 PM EDT



 

Author Name: Holub Robert

Organization: Desplaines Valley Mosquito Abatement District

It is unclear what this means with regards to larval control. We use ground ULV equipment for adult mosquito control.

Environmental conditions can and do vary widely within an application area and over the time of an application. Who

would determine and how would it be determined that the environmental conditions are "suitable for control activities"?

The variability of environmental conditions during a treatment of mosquito adulticide requires reliance on "best

professional judgment" to assess criteria for initiation of a treatment and secession of treatment if conditions on the

ground change significantly. 
 

Response 

See response to Comment ID 290.1.001.027.

 

Comment ID 420.1.001.005

Author Name: David James

Organization: St. Lucie County Mosquito Control District (SLCMCD)

The permit does not appear to include or adequately weigh preventive measures vs reactive control measures, where

preventive measures are clearly significantly associated with making an IPM decision (or as we call it IMM); specifically,

it does not appear to address application of multi-day control chemicals, in use for both instantaneous and prolonged

(multi-day) control.  

 

IPM -- THRESHOLD ISSUES/TRAPPING

 

The permit does not reference the use of "EMERGENCE" or "BARRIER" traps in combination with weather and/or tide

data to aid in quantification of broad scale larval control measures, only larval counts. However, just finding larvae in a

series of dips does not necessarily reflect the spatial distribution of those larvae (especially when considering limited

manpower), while emergence or other adult barrier traps do reflect spatial distribution of emergent adults and ties them

back to the requirement of adult control measures if no larviciding is done.

 

IPM - THRESHOLD ISSUES/PRESENCE/ABSENCE

 

If a certain level of mosquito breeding is required to be allowed before larval treatment is permitted, then logarithmic

population growth can and will occur. Adult female mosquitoes can lay upwards of 100-200 eggs per batch, so control

levels not based on presence/absence in such circumstances will reduce effectiveness of IPM, especially in an

environment like Florida, with 60 inches (+/-) of annual rainfall and 1000's of miles of roadside retention/detention

swales in each community. 
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Response 

The PGP was developed to provide Operators a way to comply with the CWA pursuant to the 6th Circuit Court’s decision that point

source discharges resulting from applications of biological pesticides, and chemical pesticides that leave a residue are subject to the

NPDES program.  Like all NPDES permits, the PGP includes technology-based and water quality-based effluent limitations.  For

purposes of the PGP, Operators must minimize the discharge of pesticides to Waters of the United States from the application of

these pesticides. Operators will implement Pest Management Measures to meet the effluent limitations.  EPA believes flexibility is

needed for Decision-makers to tailor Pest Management Measures to their situation as well as improve upon them as necessary to

meet the technology-based effluent limitations. For mosquito control, there are numerous source reduction/non-chemical control

techniques for Decision-makers to use (e.g., mosquito impoundments, facilitation of microjet irrigation in agricultural areas, aquatic

weed control and barrier trapping).  The examples provided in the fact sheet were chosen because they are commonly used in

mosquito control areas in the United States.  However, it should not be implied that the mentioned techniques are the only ways that

Decision-makers may utilize to meet the technology-based effluent limitations.  The Agency understands that mosquito control and

mosquito monitoring techniques will be unique for different areas and fully expects that these will be selected as Pest Management

Measures based on best professional judgment.  See response to Comment ID 281.1.001.014 for discussion of Pest Management

Measures. 

 

EPA acknowledges the commenter’s concern about relying only on larval counts for larval control program and no mention of

emergence/barrier trapping of adults.  It is not EPA’s intent to limit the data currently used by mosquito control programs to

establish and determine their action thresholds.  Action Threshold is defined as the point at which pest populations or environmental

conditions cannot be tolerated necessitating that pest control action be taken based on economic, human health, aesthetic, or other

effects.  An action threshold may be based on current and/or past environmental factors that are or have been demonstrated to be

conducive to pest emergence and/or growth, as well as past and/or current pest presence.  Action thresholds are those conditions

that indicate both the need for control actions and the proper timing of such actions. Consequently, data may be based on numerous

surveillance techniques including but not limited to; landing count rates, light trap counts, citizen complaints, and larval dip count.

The permit allows each Decision-maker the latitude to select surveillance and Pest Management Measures that will be most

effective for their local conditions.  It is not the intent of the permit to specify surveillance techniques to be used, but rather to

ensure that surveillance is an integral part of a mosquito management program that employs the use of pesticides. The Agency

maintains that surveillance is a valuable tool which can serve to minimize pesticide discharge into waters of the United States.  It is

also not EPA’s intent that Decision-makers must conduct surveillance prior to each pesticide application when prolonged (multi-

day) measures are needed for the pest problem identified or when the pest problem is identified in several treatment areas within a

pest management area.  In these scenarios, each pesticide application is not a separate event.

 

EPA understands that action thresholds are influenced by numerous sociological, geographical, and environmental factors, not just

larval or adult densities.  For example, in the instance of known disease activity in the pest management area or as indicated by

public health services in surrounding area, an action threshold of one for adult control is acceptable.  Additionally, in an area where

flooding tends to occur and is a known breeding site, an action threshold of zero for larval control may be acceptable.  However,

individual communities have differing levels of discomfort associated with mosquito feeding behavior and it should be left up to the

Decision-makers to determine action thresholds for their permit area based on unique community standards.  The Agency is aware

that this may result in multiple action thresholds as influenced by the aforementioned factors for a pest management area.  EPA

notes that a pest management area for mosquito control district may be the total area of the district.  See response to Comment ID
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464.1.001.005 for discussion of pest management area.  See also response to Comment ID 420.1.001.005 for discussion of action

thresholds and surveillance.

 

Based on comments received, the Agency provided flexibility for Decision-makers to establish and justify action thresholds based

on site-specific needs (i.e. discomfort, natural disaster, disease occurrence, etc.).  In the final PGP, EPA modified Part 2.2.1 to

clarify the requirements. Decision-makers may use environmental conditions (i.e., number of citizen’s complaints, tide data, flood

data), either current or based on historical data, to establish action thresholds.  These Operators may use existing larval surveillance

data, environmental conditions, or data from adjacent areas to determine when an action threshold has been met.  Decision-makers

may use representative areas to conduct larval and adult surveillance to determine when an action threshold has been met. See

response to Comment ID 223.1.001.004 for discussion of other changes in Part 2.2.1 of the PGP.

 

In regard to the comment about the permit requirement to allow breeding prior to larval treatment, EPA notes that the final PGP

does not require a certain level of mosquito breeding prior to larval treatment.  As discussed above, an action threshold may be zero.

 

 

 

Comment ID 421.1.001.003

Author Name: Gray Elmer

Organization: Cooperative Extension Service, University of Georgia

2.2.1.3.1 "Conduct larval and/or adult surveillance prior to each pesticide application…" When we're conducting

suppression over 20 miles of a river and you have to treat it multiple times, surveillance conducted within that waterway

should be sufficient. When you find significant larval populations in a representative site, all sites within reasonable

proximity will be similarly populated. Sometimes not every location that is treated is safely accessed to conduct larval

surveillance. 
 

Response 

See responses to Comment IDs 223.1.001.004 and 420.1.001.005. 

 

Comment ID 476.1.001.010

Author Name: Mazzacano Celeste

Organization: The Xerces Society for Invertebrate Conservation

This section re-iterates the need for pre-application surveillance to ensure that action thresholds are met prior to

treatment. In such a case, there should also be stated requirements for post-application effectiveness monitoring. It will

not be possible for an applicator to know that s/he has chosen the most effective control measure, and to assess
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pesticide resistance in the population, if mosquito abundance is not determined following pesticide treatment. lf

resistance to the applied pesticide is already present or becomes selected for in the treated population, or if an

alternative IPM method or different combination of management practices would provide better control, it will not be

documented under the terms of the PGP. 
 

Response 

EPA disagrees with the commenter that the permit should include post-application effectiveness monitoring.  EPA believes

subsequent pre-application monitoring will provide the necessary information.  Also, for routine pest management, rather than pest

eradication, post-application monitoring events often are also used as a pre-application assessment for future pesticide applications.

That is, the post-application surveillance serves as the pre-application surveillance for the subsequent application.  Because these

post-application assessments are typically performed, and the PGP requires that Operators monitor for adverse incidents when

doing these types of assessments, EPA does not believe it is necessary to establish additional permit requirements specifically for

evaluating action thresholds after application in order to comply with the CWA.  See response to Comment ID 420.1.001.005 for a

discussion of action thresholds and surveillance.

 

 

Comment ID 521.1.001.008

Author Name: Cswercko Courtney

Organization: Iowa Department of Natural Resources (IDNR)

Iowa stakeholders indicated that relying only on population densities to determine thresholds for mosquito or other flying

insect control is not appropriate. Waiting until mosquitoes have established adult populations, surveying those

populations, and then applying pesticides is not an effective way to treat for mosquitoes. Often, other biological and

weather conditions can lead to treatment for mosquitoes. IDNR suggests that the language regarding surveillance of the

pest management area before application to determine past action thresholds be changed as follows: Conduct

surveillance, including but not limited to, establishment of population densities or appropriate biological or weather

conditions, prior to each application to assess the pest management area and to determine when the pest action

thresholds are met which necessitate the need for pest management. 
 

Response 

See responses to Comment IDs 420.1.001.005 and 476.1.001.010. 

 

Comment ID 571.1.001.002

Author Name: Drager Lane

Organization: Boulder County Public Health,  Colorado
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Methods of Control

1. Physical/cultural - involves practices which prevent water from standing for more than four days, such as repairing

ditches to prevent seepage, clearing ditches of vegetation to promote rapid flow, and improving drainage channels in

irrigated fields.

 

2. Biological - a naturally occurring bacteria called Bti, which is toxic only to mosquito and black fly larvae, and is not

toxic to beneficial insects. A native plains fish is used to control mosquito larvae in areas where there is standing water

for long periods of time, such as wetlands and ponds.

 

3. Chemical - "Biomist," also known as Permethrin, a man-made version of Pyrethrin which is derived from plants in the

Chrysanthemum family, is used as a last resort, and only when nuisance threshold values have been exceeded.

 

Nuisance threshold values (mosquito numbers above 100 per trap) are determined by trapping adult mosquitoes in

annoyance areas. The Biomist is applied at an ultra-low volume so that an extremely small amount of product is applied

over a large area (7ounces/acre). 
 

Response 

EPA appreciates the information provided by the commenter.  

 

Comment ID 626.1.001.012

Author Name: Latham Mark

Organization: Manatee County (FL) Mosquito Control District

Section 2.0 - Technology Based Effluent Limitations (TBEL)

 

Manatee County MCD agrees with the EPA proposal that aquatic pesticides, including mosquito insecticides, can be

applied and pesticide residue be minimized through the use of appropriate BMPs such as appropriately designed

Integrated Pest Management plans. 
 

Response 

See response to Comment ID 456.1.001.013.

 

Comment ID 669.1.001.003

Author Name: Hut Thomas

Organization: Dayton & Montgomery County Public Health, Ohio
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PGP section 2.2.1.3.1 requires adult or larval population surveillance to determine if the treatment/application threshold

is triggered. This is an established IPM practice. However, there are other variables in addition to mosquito population

numbers which might dictate the need for pesticide application. These include environmental conditions, citizen

complaints, and/or the presence of human illness. These other variables must be given consideration. 
 

Response 

See response to Comment ID 420.1.001.005.

 

Comment ID 680.001.017

Author Name: Hamilton Keri

Organization: Wyoming Farm Bureau Federation

Section 2.2.1.3.4. suggests applications of larvicides are preferable under the PGP for flying insect control. This

requirement in the PGP is not appropriate and instead sets EPA up as the ultimate authority for what to apply and when

to apply. We feel this is counter productive to effective pest control.

 

Section 2.2.1.3.5. suggests that the applicator apply an adulticide if a larvicide is not feasible. Please see our comments

on section 2.2.1.3.4. 
 

Response 

See response to Comment ID 388.1.001.016.   

 

Comment ID 705.1.001.017

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Page 10, Section 2.2.1.3.1.

 

Reference: Conduct larval and/or adult surveillance prior to each pesticide application to assess the pest management

area and to determine when action threshold(s) are met that necessitate the need for pest management

 

Comment: If IPM remains as a component of the PGP, then this is the only statement that has relevancy to the permit

under IPM. Therefore all other sections and subsections in the permit that do not have relevancy should be deleted. 
 

Response 
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See response to Comment ID 388.1.001.015.

 

Comment ID 931.001.013

Author Name: Mahoneyer Dennis

Organization: County of Salem Mosquito Extermination Commission

For the mosquito control community, action thresholds should be separated for adults and larvae . With the adults, ANY

positive evidence of activity using a mosquito trapping device or that noticed during surveillance activities should allow

for control, and with the larvae, ANY visual evidence found during surveillance activities or historical data should allow

for control. Because of their potential as disease vectors, mosquitoes should not be tolerated at any level . 
 

Response 

See responses to Comment IDs 420.1.001.005 and 223.1.001.004. 

 

2.3.4 - OTHER IPM MEASURES - MOSQUITO AND OTHER FLYING

INSECT PEST CONTROL

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
 

2.4 - AQUATIC WEED ALGAE CONTROL

Comment ID 212.001.002

Author Name: Pinagel D.

Organization: Aquatic Control, Inc.

I ask that the EPA consider that in almost every case, my customers determine what management tool will be employed

on their lake (chemical plant control verses harvesting, etc...) and the treatment threshold as allowed by our state

permits. 
 

Response 

See response to Comment ID 281.1.001.005.
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Comment ID 222.1.001.008

Author Name: Wolf Stanley

Organization: North Dakota Weed Control Association (NDWCA)

Some of our herbicides allow us to spray up to or near the water's edge or into a dry intermediate ditch. If we are

following the label directions and a rain event washes residue into water, what are the ramifications? 
 

Response 

As a result of the Sixth Circuit Court's decision to vacate the 2006 NPDES Pesticide Rule, an entity needs an NPDES permit if there

is a point source discharge to waters of the United States of biological pesticides and of chemical pesticides that leave a residue.  If

a dry intermediate ditch is a water of the United States, an NPDES permit is needed for application into the dry ditch.  If there will

be unavoidable discharge into waters of the United States in the course of controlling pests up to or near the water's edge, an

NPDES permit is needed.  Otherwise, please refer to the PGP Comment Response Scope Essay for discussion of stormwater runoff

and the PGP.

 

Comment ID 277.1.001.007

Author Name: Pennington Larry

Organization: North Side Canal Company

The reduced use of aquatic herbicides and increased use of mechanical means of aquatic weed control will be less

effective in controlling aquatic weeds and will result in the loss of water. More water will need to be diverted to make

deliveries to end-users. 
 

Response 

See response to Comment ID 240-cp.001.004.

 

Comment ID 293.1.001.004

Author Name: Hansten Alan

Organization: North Side Canal Company, Ltd.

All of the items outlined under section 2.2.2 are currently being accomplished simply because they all make economic

sense or are required by FIFRA labeling. 
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Response 

See responses to Comment ID 281.1.001.005 and Comment ID 281.1.001.014.

 

Comment ID 336.2.001.001

Author Name: Moore David

Organization: Southwest Florida Water Management District (SWFWMD)

The USEPA has reached a logical decision to utilize technology-based effluent limitations verses numeric effluent

limitations. As described in the 2010 NPDES Pesticides General Permit Fact Sheet (page 29), applications (discharges)

made for aquatic plant management purposes pose challenges not presented by other types of NPDES-regulated

discharges.

 

Pesticides labeled to control aquatic plants are not considered pollutants while they are performing their intended

purpose (controlling the targeted vegetation). Only the herbicide residue remaining after the herbicide has performed its

intended task will be considered a pollutant and be regulated under the NPDES. Therefore, the point in time that a

numeric effluent would apply is not easily determined. Additionally, aquatic plant control applications are typically of

short duration and may occur at many different locations within a water body. Therefore, the location where a numeric

limitation would apply would also be highly variable and difficult to determine. 
 

Response 

EPA notes the technology-based effluent limitations in the PGP are non-numeric and appreciates commenter’s support of the

approach.  See also response to Comment ID 281.1.001.014.

 

Comment ID 455.1.001.002

Author Name: Howell Bradford

Organization: Applied Biochemists

As the manufacturer and EPA registrant of a number of algaecides and aquatic herbicides, we are very aware of the

time, detail and costs associated with  initially obtaining and then maintaining product registration under FIFRA.

However, once the label has received stamped approval, it contains the information necessary for a product end-user to

apply it such that it meets FIFRA's primary registration criteria of "not having unreasonable adverse effects on human

health or the environment". There are numerous "add-on" requirements within the Draft NPDES PGP that ignore the

very basic requirements associated with FIFRA registration of aquatic pesticide products.  We have specifically pointed

these out in our comments, as these are redundant with legal responsibilities already assigned to the product end-user

under the label statement "It is a violation of Federal Law to use this product in a manner inconsistent with its labeling".   
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Response 

EPA has developed the PGP to implement the CWA in a manner that does not interfere with FIFRA implementation.  See response

to Comment ID 281.1.001.014.

 

Comment ID 455.1.001.014

Author Name: Howell Bradford

Organization: Applied Biochemists

2.2 Integrated Pest Management (IPM) Practices - The imposition of this requirement as part of the NPDES PGP is

unnecessary and goes beyond the scope of judicial mandates. The targeted pests should be viewed as the result of

existing water quality issues or a form of biological pollution, and the use of aquatic herbicides and algaecides as a

remedial effort to control or eliminate them. A primary example is excessive growth of nuisance algal blooms which can

cause non-compliance with water quality discharge standards imposed by NPDES (Individual) permits under current

CWA requirements.  Impacts from this growth can include excess Total Suspended Solids (TSS), excessively high pH,

and wide diurnal fluctuations in dissolved oxygen.  Such situations are currently managed through the use of registered

algaecides. Use of aquatic pesticides is a tool to provide relief from water quality issues, and applicators / operators

under the NPDES PGP permit should not be directly obligated to any planning or reporting responsibilities related to

other IPM efforts.  
 

Response 

See response to Comment ID 364.1.001.014.

 

Comment ID 486.1.001.008

Author Name: Laroche Francois

Organization: South Florida Water Management District (SFWMD)

The arrival of new weeds/invasive aquatic plants will result in greater herbicide use in order to prevent new invasive

weed populations. This should be viewed as ecosystem-protective actions since the goal is to prevent environmental

degradation. 
 

Response 

EPA acknowledges the commenter's statement that use of herbicide should be viewed as ecosystem-protective actions.  However, as

a result of the Sixth Circuit Court's decision to vacate the 2006 NPDES Pesticide Rule, an entity needs an NPDES permit if there is

a point source discharge to waters of the United States of biological pesticides and of chemical pesticides that leave a residue.  The

PGP Responses to Comments Technology-Based Effluent Limitations

211010/31/2011 04:04 PM EDT



 

PGP is an option an Operator can use to meet the court's mandate. 

 

Comment ID 667.1.001.005

Author Name: Unknown Unknown

Organization: A&B Irrigation District et al.

The permit language "lowest" or "minimum" amount of pesticide application in Section 2.1 "Minimize Pesticide

Discharges to Waters of the United States" and throughout the permit is vague and unnecessary given the FIFRA label

guidelines already in place. As noted by the Court in National Cotton v. United States Environmental Protection Agency:

 

 The EPA also regulates the labeling and sale of pesticides under the Federal Insecticide, Fungicide, and Rodenticide

Act. Under the FIFRA, all pesticides sold in the United States must be registered with the EPA. See7 U.S.C. § 136 et

seq. The EPA approves an insecticide for registration only when it finds that the chemical, "when used in accordance

with widespread and commonly recognized practice· ... [,] will not generally cause unreasonably adverse effects on the

environment." No Spray Coalition v. City of New York, 351 F.3d 602,604-05 (2d Cir.2003) (quoting 7 U.S.C. §

136a(c)(5)(D)). Under the FIFRA, the EPA issues a "label" for each registered pesticide, indicating the manner in which

it may be used; the statute makes it unlawful "to use any pesticide in a manner inconsistent with its labeling." Id.

(quoting 7 U.S.C. § 136j(a)(2)(6)).

 

National Cotton v. United States Environmental Protection Agency, 553 F.3d 927 (6th Cir. 2009) (emphasis added).

Pesticide application requirements should be set by FIFRA label guidelines, not the draft permit's vague "lowest

effective amount" language.

 

Furthermore, the lowest approved label rate is not necessarily the lowest effective rate, and the lowest effective rate will

be different for each canal system because a particular Irrigation Entity's needs vary depending on factors like

temperature, water source, geography, and other factors. As a practical matter the Irrigation Entities have to match the

label guidelines. For example, if they apply less than the label requirement they risk losing first treatment kill and will

likely have to reapply to effectively control aquatic weeds. It is not economically feasible to apply pesticides above

FIFRA label requirements. In fact, most of the Irrigation Entities already use the lowest effective amount according to

the label due to cost. On the other hand, application of too much pesticide is literally throwing money down the drain.

 

The current language also exposes the Irrigation Entities to third-party litigation. Bearing in mind that each canal system

is different, the language "lowest effective rate" can be manipulated by third parties to allege that if X amount is effective

for Irrigation District #1, then X amount must be effective for Irrigation District #2, even though X amount is not the

lowest effective amount of pesticide application for Irrigation District #2. Each Irrigation Entity is different and may

combat different aquatic weeds under different circumstances. Indeed, the lowest effective rate might change from year

to year, leading to a similar "gotcha" exercise.

 

The Solution: The Irrigation Entities request replacing "lowest" or "minimum" amount of pesticide language with FIFRA

label requirements. FIFRA label guidelines are already determined by EPA and by implication must be sufficient to meet

EPA's application requirements. Pesticide labels provide a range for using the pesticide. The Irrigation Entities

recommend that as long as they apply pesticide within the range provided by EPA on FIFRA labels they are in
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compliance with the permit. If FIFRA label guidelines are wrong, EPA should change the guidelines on those labels.

 

The Irrigation Entities suggest the following language: "For purposes of this permit, compliance with FIFRA guidelines

for pesticide application constitutes the effective amount of pesticide for application." Alternatively, the permit language

should be amended from "All operators must ... [u]se the lowest effective amount of pesticide product per application

and optimum frequency of pesticide applications necessary to control the target pest, consistent with reducing the

potential for development of pest resistance..." Draft Permit at 8, to "Operators... shall not exceed maximum rate of

application according to FIFRA label guidelines." 
 

Response 

The PGP no longer requires the use of lowest effective amount.  See response to Comment ID 281.1.001.014 for discussion of Part

2.1 of the permit.

 

Comment ID 676.001.003

Author Name: Kurth Bill

Organization: Lakemasters Aquatic Weed Control, Inc.

Private commercial applicators in Florida have been using IPM before anyone knew what it was. In a state where there

are many companies competing for business, efficiency has always been more important than it is with government

agencies. In many cases, ideas, techniques, and treatment methods were developed over the years by those of us in

the private sector as we had to be efficient in finding ways to limit the use of herbicides to be economically feasible. A

company like mine works on annual contracts. There are hundreds of companies like ours, both larger, but many

smaller in Florida that work the same way. We make more money when we do not spray herbicides. The less we use

the more money we make.

 

We have developed efficient ways to spray, worked with biological alternatives whenever possible, promoted aeration

and microbes in efforts to reduce nutrients and therefore growth, and used manual removal where possible. We have

worked to educate the need for proper fertilization with our customers to prevent runoff of nutrients, use irrigation and

fertigation wisely, and promoted the growth of native plants to utilize nutrient. We have been doing what you would like

professional aquatic applicators to do for years, out of necessity and because we care about the environment. There is

no permitting you can require, and try to enforce with limited government budgets that will improve what responsible,

well trained, aquatic applicators already have been doing for years. 
 

Response 

As a result of the Sixth Circuit Court's decision to vacate the 2006 NPDES Pesticide Rule, an entity needs an NPDES permit if there

is a point source discharge to waters of the United States of biological pesticides and of chemical pesticides that leave a residue.

The PGP is an option to meet the court's mandate. See response to Comment ID 210.001.001 for discussion of impacts to

applicators.  See response to Comment ID 281.1.001.005 for discussion of IPM and the permit, and Comment ID 281.1.001.014 for
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a discussion of why the NPDES permit is now required in addition to FIFRA requirements and the water quality benefits that are

achieved as a result.

 

Comment ID 680.001.018

Author Name: Hamilton Keri

Organization: Wyoming Farm Bureau Federation

Section 2.2.2 dealing with aquatic weed and algae control discusses procedures which applicants must follow when

applying pesticides to these categories. However, in listening sessions provided by EPA, this is also the section which

would apply for application of an herbicide "near a water-body". We believe that an application of an herbicide to weeds

on a ditch bank is significantly different than an application of an herbicide to address an aquatic weed or algae.

 

To treat these as the same or similar adds unnecessary regulations to address a de minimis opportunity for possible

contamination of navigable waters. We suggest the EPA not seek to regulate these types of applications.

 

If the EPA chooses to not exempt these types of applications from regulations, then they should treat these types of

applications differently from the applications of section 2.2.2. Very few of the recommendations outlined in this section

make sense for applications of pesticides to spot treat weeds along ditch banks. 
 

Response 

EPA acknowledges the commenter's suggestion to exempt application of an herbicide to weeds on a ditch bank from regulations or

to address it differently from Part 2.2.2, aquatic weed or algae.  EPA notes that the PGP is an NPDES general permit, not a

regulation.  As a result of the Sixth Circuit Court's decision, discharges to waters of the United States from the application of

biological pesticides, and chemical pesticides that leave a residue will require CWA NPDES permits.  Thus, EPA cannot exempt

treatment of a ditch bank from the NPDES permit requirements where there are discharges from application of pesticides to waters

of the United States.  If discharges to waters of the United States is avoidable, an NPDES permit is not required.  For those

applications where discharges to waters of the United States is unavoidable the PGP is an option to comply with the Court's

decision.  EPA believes it is appropriate to include treatment of ditch banks in Part 2.2.2 of the permit where such treatment results

in a discharge to waters of the United States.  Operators could apply for an individual permit if they feel the PGP is not appropriate

for their pesticide applications.

 

Comment ID 734.001.004

Author Name: Sweeney Susan

Organization: PLM Lake and Land Management Corporation

PRODUCT SAFETY The products used for aquatic plant management are subjected to intensive evaluation by the US

EPA before they can be registered for the purpose of controlling specific target organisms. These products are
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designed, regulated, purchased and professionally applied to perform that specific purpose. In addition, these products

are regulated by the US Environmental Protection Agency under FIFRA, and further regulated by individual state

Departments of Agriculture and Departments of Natural Resources. PLM strictly adheres to recommended application

rates. All treatments are completed by or under direct supervision (if permitted by state law) of state licensed aquatic

applicators. As stated above, it is in our best interest to use the lowest amount of pesticide product per application and

to optimize the frequency of applications. 
 

Response 

See response to Comment ID 281.1.001.014.

 

Comment ID 791.001.002

Author Name: Donahoe J.

Organization: Aquatic Weed Control

We treat lakes, rivers, pond etc. in Northern IN and treat about 2000 acres (conbiming multiple applications on many

sites). We have built our own equipment over the last 23 years. We use custom built boston whalers with stainless stell

application equipment. We have control valves that let us applied the apppriate amount of herbicide in the appropriate

area. 
 

Response 

See response to Comment ID 281.1.001.014.

 

2.4.1 - IDENTIFY THE PROBLEM - AQUATIC WEED ALGAE

CONTROL

Comment ID 281.1.001.020

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

If the annual treatment area threshold remains at 20 acres for aquatic weeds this requirement should be deleted.  The

"for hire" aquatic applicator is simply tasked with treating aquatic weeds with herbicides to remediate the situation.

Small companies like ABC Aquatic Weed Control do not have the expertise to determine the cause or causes of aquatic

weed problems.

 

For example, ABC Aquatic Weed Control is hired to remediate an infestation of Eurasian water milfoil in an 8 acre pond
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in northern Virginia.  ABC Aquatic Weed Control can tell the owner of the pond that the Eurasian water milfoil was

probably transported to his pond by a duck, egret, turtle, kayak or john boat.  We are not sure what value this

information has as the owner of the pond can not prevent reinfestation.    

 
 

Response 

See response to Comment ID 281.1.001.005 for discussion of Part 2.2 of the permit as it relates to the responsibilities of Applicators

and small entities.  EPA notes that the Agency has revised the annual treatment area thresholds.  See Part 1.2.3, Table 1-1 of the

permit.

 

In regard to the comment regarding the value of determining the cause or causes of weed problems, EPA believes this information

can assist Decision-makers in determining why there is a weed pest problem in their pest management area and in analyzing the role

of environmental variables and indicators.  This information is also used in evaluating the pest management options. It is not EPA's

intent to require Decision-makers to conduct studies to determine the possible factors causing or contributing to the pest problem.

EPA understands in some cases the cause of the pest problem may not be known or is outside the control of the Decision-maker to

address.

 

Comment ID 281.1.001.021

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

If the annual treatment area threshold remains at 20 acres for aquatic weeds this requirement should be deleted.  The

"for hire" aquatic applicator responds to the client needs (operator), the client always determines when the weeds or

algae interfere with his or her water use goals for the water body in question.  The "for hire" aquatic applicator may not

have any information about the site conditions in prior years.

 

If this section is not deleted, the Agency must determine the action threshold for each aquatic plant species or algae

species present in Alaska, Idaho, Massachusetts, New Hampshire, New Mexico and Oklahoma for each water use

classification.  There are more than 400 native and invasive aquatic plants in North America and more than 30,000

species of algae. The Agency would need to establish an approved method or methods to determine the pest density

and the action threshold(s) for each aquatic plant for each water use classification in these states.  

 
 

Response 

See response to Comment ID 281.1.001.005 for discussion of Part 2.2 of the permit as it relates to Applicators’ responsibilities.

EPA notes that the Agency has revised the annual treatment area thresholds.  See Part 1.2.3, Table 1-1 of the permit.
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EPA disagrees with the comment that the Agency would need to establish action thresholds for each aquatic plant species or algae

species.  EPA believes establishment of action thresholds is dependent on the pest management objective established by the

Decision-maker which is dependent on the target pests and water use goal.  By allowing Decision-makers to establish action

thresholds based on best professional judgment, the PGP provides the flexibility needed to address the variability of the pests and

pest management objectives for the areas within a pest management area. EPA notes that reaching a stipulated action threshold does

not mean treatment with pesticides is needed.  What it does mean is that pest management measures would be needed; pesticide use

is one of the pest management options.   

 

Based on comments received, EPA is no longer requiring a permittee to establish past or present aquatic weed or algae densities and

has clarified in the permit that action thresholds can be non-numeric such as environmental conditions (e.g., known presence of

invasive aquatic plants).  Action thresholds may be based on current and/or pest environmental factors that are or have been

demonstrated to be conducive to pest emergence and/or growth, as well as past and/or current pest presence.  See the definition for

action threshold in Appendix A of the permit.  EPA notes surveillance prior to treatment is required in the PGP to determine if a

pest action threshold has been met.  In areas known for a pest problem, surveillance prior to treatment may not be needed if current

and/or existing data indicates that a pest action threshold has been reached.

 

In addition, based on comments received, the Agency is also no longer requiring permittees to identify target weed species.  EPA is

requiring permittees to identify target pest(s).  This change should provide the flexibility needed in areas where the pest

management objective is to target all weeds.

 

Comment ID 300.1.001.006

Author Name: Moore Jerrald

Organization: Georgia Transmission Corporation (GTC)

Certain features of the required pesticide management plans are impractical or even impossible

 

In a few cases the specific requirements of the permit are poorly adapted to the way herbicides are used in practice. In

particular:

 

The effluent limitations for Aquatic Weed and Algae Control require the permittee to "establish past or present aquatic

weed or algae densities" (§ 2.2.2.1.4). This is virtually impossible to do for aquatic weeds. It is especially

counterproductive to try to estimate past or present densities to serve as "action thresholds" when an infestation of an

aquatic weed makes it important to treat the weed quickly. 
 

Response 

See response to Comment ID 281.1.001.021.

 

Comment ID 300.1.001.007
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Author Name: Moore Jerrald

Organization: Georgia Transmission Corporation (GTC)

Permittees must identify "target weed species" (§ 2.2.2.1.2). This is impractical, if not impossible, in many cases. In

some cases it is necessary to target all weeds as any species at all would interfere with the use of a structure. In such a

case the permit should allow "all" to satisfy the species-targeting requirement, or else the permit should allow a general

description of the types of vegetation to be controlled. 

 

Similarly, in some cases it may be impossible to name all target weeds because there are so many or because they are

so difficult to classify by species. It may be particularly difficult to list all species of grasses that might need to be

controlled, since any grass at all would be the target. Again, species-specific target identification should not be required.

Instead a more generic description of the types of plant that need to be controlled should suffice. 
 

Response 

See response to Comment ID 281.1.001.021.

 

Comment ID 321.1.001.009

Author Name: Zickert Cory

Organization: Wisconsin Lake and Pond Resource LLC

In section 2.2.2.1 there is talk of a pest management area, which is defined as the area of land, including any water, for

which you are conducting pest management activities under this permit. What types of area are you talking about, can

this be an entire state, or cities or each individual area we may be treating during the season. 
 

Response 

See response to Comment ID 464.1.001.005.

 

Comment ID 321.1.001.010

Author Name: Zickert Cory

Organization: Wisconsin Lake and Pond Resource LLC

Along with that you are asking us to indentify weed and or algae problems, water use goals that were not attained,

identify target species, indentify factors affecting the growth, and then establish past and or present weed and algae

densities to serve as action thresholds. Each pond and or lake exhibits different plants and algae throughout a season.

Also each pond and or lake will have different thresholds for implementing pest management. To write up this report
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and collect this data is time consuming and unnecessary. Each season is different from that last, and something new or

different may show up from year to year. We are continually trying to reduce pesticide usage but they are a vital tool in

our business in controlling nuisance weeds and algae. 
 

Response 

See response to Comment ID 281.1.001.005 for discussion of Part 2.2 of the permit as it relates to the responsibilities of

Applicators.  For-hire applicators are not required to conduct the activities as mentioned by the commenter.  This is a requirement

for Decision-makers.

 

Comment ID 330.1.001.022

Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)

There needs to be included established, approved methods of determining previous densities and action thresholds.

Furthermore, action thresholds are variable based upon the goals of each individual operation. For example, those

tasked with invasive plant control take action based upon the presence of invasive plants alone to prevent their

proliferation, those maintaining ditches and canals for flood control may be able to tolerate a considerable amount of

vegetation before action is required, and private applicators action thresholds will vary based upon the individual

desires of each of their clients. This stipulation is unnecessary, and invites conflict, so should be removed. 
 

Response 

See response to Comment ID 281.1.001.021.

 

Comment ID 331.1.001.018

Author Name: Rauscher Kenneth

Organization: Michigan Department of Agriculture (MDA)

Aquatic weed and algae control programs currently perform all the pest identification activities under existing aquatic

nuisance permit programs with the possible exception of identifying factors causing or contributing to the problem. Is it

EPA's intention that an applicator can comply with this requirement by simply stating nutrients are available, or is it the

intent of the draft permit to require a detailed assessment of nutrient availability and nutrient loading? The latter would

be cost prohibitive to customers and seems to imply that the applicator or lake association/owner has the ability to

manage all nutrient inputs to an aquatic ecosystem, which is often not the case. 
 

Response 
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See response to Comment ID 281.1.001.020.  It is not EPA's intent to require a detailed assessment of nutrient availability and

nutrient loading in Part 2.2.2.a.3 of the permit.

 

Comment ID 355.1.001.004

Author Name: Lahti Terry

Organization: Minnesota Department of Natural Resources (MNDNR)

2.2.2.1.4 Establish past or present aquatic weed or algae densities to serve as action thresholds for implementing pest

management strategies: The definition of "action threshold" (page 31 of the draft PGP) states that a "sighting single

plant (pest) species does not always mean control is needed." The MnDNR would tend to agree with this statement.

However, there are instances where zero tolerance should be the threshold, such as the discovery of an invasive

aquatic plant that has not been identified in the state before. Page 56 of the EPA Fact sheet states "pest control may be

necessary before the pests become established" this would seem to agree with a "zero tolerance" threshold for some

invasive aquatic plant species. The MnDNR asks that the EPA clarify the apparent contradiction between the definition

of "action threshold" and the information provided on page 56 of the Fact Sheet in such a way that reinforces that there

are situations where zero tolerance is the needed threshold. 
 

Response 

See response to Comment ID 281.1.001.021.

 

Comment ID 364.1.001.015

Author Name: Schmidt J.

Organization:  

2.2.2.1.3 Identify possible factors… - Addressing causative factors relating to aquatic plant infestations and / or algal

blooms goes well beyond the scope of most control efforts. Determining sources of nutrients and transportation of

invasive plants are rarely obvious nor preventative for the majority of sites being treated with aquatic pesticides. Most

sites where large-scale aquatic plant management treatments currently take place have been widely studies and

monitored with respect to watersheds, water quality and aquatic vegetation populations. Use of aquatic pesticides for

management purposes has been chosen as a remedial action to improve functional and recreational water use, often

resulting from existing water quality issues either induced by cultural practices or those which may be naturally

occurring due to the age of the water body. 
 

Response 

See response to Comment ID 281.1.001.020.
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Comment ID 364.1.001.016

Author Name: Schmidt J.

Organization:  

2.2.2.1.4 Establish past or present aquatic weed densities… - Historical information is often unavailable and is deemed

unnecessary for any practical purpose. Furthermore, the concept of establishing "action thresholds" as they relate to

invasive aquatic plants is contrary to several Federal Agencies' initiatives towards Rapid Response in controlling new

infestations. Similarly, determining action thresholds for algae control, with tens of thousands of species to deal with, is

beyond the scope of current scientific methodology. Most FIFRA product labels already specify optimal timing of

treatments with respect to stage of plant growth, relative densities, water temperatures, and / or time of year. This is

dependent upon the pesticide's chemistry and mode of action. Such considerations are already made on a case by

case basis by product end-users in accordance with the label. Attempting to determine a "one size fits all" rule with

respect to action threshold would be contrary to carrying out effective management programs. 
 

Response 

See response to Comment ID 281.1.001.021.

 

Comment ID 365.1.001.019

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

Include the word 'known' before the term 'pest management area' throughout this section when referring to pre-season

planning activities. Also, include the term 'terrestrial plants in an aquatic environment' and 'riparian' or some similar

language to encompass the scope of the use category. 
 

Response 

EPA disagrees the word 'known' is needed before the term 'pest management area' in Part 2.2.2.of the permit.  EPA notes that

"treatment area' is the location where pest management activities occur and evaluated during pre-season planning activities.

Treatment areas are within a pest management area.  Pest management area is a defined area (e.g., mosquito district, county, etc).

See the definition for pest management area and treatment area in Appendix A of the permit. 

 

Based on comments received, EPA has clarified the weed and algae use pattern to include control of weeds and algae as either in

waters of the United States or at water’s edge. Discharges to waters of the United States could occur in either situation.  See Part

1.1.1 of the permit.  EPA did not include the term 'terrestrial plants in an aquatic environment' and 'riparian' because an NPDES
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permit is required only where discharges to waters of the United States occur .  The PGP is an option to comply with the Court's

decision.

 

Comment ID 377.1.001.009

Author Name: Stine James

Organization: National Rural Electric Cooperative Association (NRECA)

Certain features of the required pesticide management plans are impractical or even impossible

 

In a few cases the specific requirements of the permit are poorly adapted to the way herbicides are used in practice. In

particular:

 

- The effluent limitations for Aquatic Weed and Algae Control require the permittee to "establish past or present aquatic

weed or algae densities" (§ 2.2.2.1.4). This is virtually impossible to do for aquatic weeds. It is especially

counterproductive to try to estimate past or present densities to serve as "action thresholds" when an infestation of an

aquatic weed makes it important to treat the weed quickly.

 

- Permittees must identify "target weed species" (§ 2.2.2.1.2). This is impractical, if not impossible, in many cases. In

some cases it is necessary to target all weeds, as any species at all would interfere with the use of a structure. In such

a case the permit should allow "all" to satisfy the species-targeting requirement, or else the permit should allow a

general description of the types of vegetation to be controlled.

 

- Similarly, in some cases it may be impossible to name all target weeds because there are so many or because they

are so difficult to classify by species. It may be particularly difficult to list all species of grasses that might need to be

controlled, since any grass at all would be the target. Again, species-specific target identification should not be required.

Instead a more generic description of the types of plant that need to be controlled should suffice. 
 

Response 

See response to Comment ID 281.1.001.021.

 

Comment ID 379.1.001.044

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

The DFW's Fisheries Section has a seasonal schedule of pond inspections (on a biweekly or monthly basis) to

determine density of aquatic vegetation in the public ponds.  The high cost of many aquatic herbicides and our limited

funding require that weed treatments be conducted as conservatively as possible based on plant coverage.  Section
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2.2.2.1.4 discusses the establishment of "action thresholds" based upon aquatic weed or algae densities for

implementing pest management.  In the case of some aquatic plants such as hydrilla, herbicide treatment is

recommended during early stages of sprouting activity, with these stages not being the same as times of peak densities

or biomass. In such cases, the prior year's density data are used to plan early spring treatments.  It is hoped that

recognizing this type of planning need and its effect upon treatment thresholds can be accommodated under the

general permit.      
 

Response 

See response to Comment ID 281.1.001.021.

 

Comment ID 437.1.001.009

Author Name: Sumner Lewis

Organization: U.S. Army Corps of Engineers

Will the EPA deny the application if the EPA determines the extent of the problem is not sufficient for them? In other

words does this imply that EPA has the option to determine that the proposed use of herbicide is not sufficiently justified

given the extent of the area and its goal?

 

The list of required possible factors in some areas is almost limitless and could result in the requirement for extensive

documentation. To what extent will applicants have to document these factors?

 

Will the EPA create a procedure for pre-application surveys? How far in advance would data need to be collected? We

do a fall survey for the following calendar year. Who will determine the "action threshold"? Extensive data collection

efforts could involve large monetary costs. 
 

Response 

See response to Comment ID 281.1.001.020 for discussion of identifying possible factors causing or contributing to the pest

problem.  See response to Comment ID 281.1.001.021 for discussion of determining the action threshold.

 

In regard to the question of whether or not EPA will deny the application of pesticide based on the extent of the problem, EPA’s

intent is to require Decision-makers to characterize the extent of the problems in order to carefully consider whether pesticide

applications are necessary.  Decision-makers must  use adequate data to identify the pest problem.  The PGP allows use of other

available data such as historical data or neighboring district data, but only if the data is appropriate to identify the problem.  

 

In regard to the question on procedure for pre-application surveys in Part 2.2.2.3.1, EPA will not create a procedure for pre-

application surveys.  Surveys must be conducted prior to each pesticide application to assess the pest management area and to

determine when the action threshold is met.  It is not EPA's intent to require extensive data collection.  EPA has clarified in the final
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permit that surveillance must be conducted in an area that is representative of the pest problem.

 

Comment ID 446.1.001.012

Author Name: Inabinet John

Organization: Environmental Resources,  South Carolina Public Service Authority (Santee Cooper)

2.2.2.1.3 Identify possible factors causing or contributing to the weed or algae problem 

 

This section should be eliminated from the PGP, as causative factors are beyond both the scope and control of the

pesticide applicator. 

 

2.2.2.1.4 Establish...action threshold limits for implementing pest management strategies 

 

See comments above for 2.2.1.1.1. [SEE COMMENT 446.001.010] The establishment of threshold levels for aquatic

plant management activities would have to account for differences in plant species, water use, Population density, etc.

For example, 100 acres of a native plant species located in a remote area of a lake would not serve as an action

threshold, whereas one acre of the same plant interfering with lake access, domestic and/or industrial water intake or

navigation would require treatment. Similarly, 100 acres of native vegetation may not require action, whereas 1 acre of

a non-native, invasive species may require immediate action. EPA must allow aquatic plant management programs the

flexibility of determining varying degrees of threshold limits.   
 

Response 

See responses to Comment ID 281.1.001.020 and Comment ID 281.1.001.021.

 

Comment ID 455.1.001.015

Author Name: Howell Bradford

Organization: Applied Biochemists

2.2.2.1.3 Identify possible factors… - Addressing causative factors relating to aquatic plant infestations and / or algal

blooms goes well beyond the scope of most control efforts.  Determining sources of nutrients and transportation of

invasive plants are rarely obvious nor preventative for the majority of sites being treated with aquatic pesticides.  Most

sites where large-scale aquatic plant management treatments currently take place have been widely studied and

monitored with respect to watersheds, water quality and aquatic vegetation populations. Use of aquatic pesticides for

management purposes has been chosen as a remedial action to improve functional and recreational water use, often

resulting from existing water quality issues either induced by cultural practices or those which may be naturally

occurring due to the age of the water body. 
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2.2.2.1.4 Establish past or present aquatic weed densities… -Historical information is often unavailable and is deemed

unnecessary for any practical purpose.  Furthermore, the concept of establishing "action thresholds" as they relate to

invasive aquatic plants is contrary to several Federal Agencies' initiatives towards Rapid Response in controlling new

infestations.  Similarly, determining action thresholds for algae control, with tens of thousands of species to deal with, is

beyond the scope of current  scientific methodology.  Most FIFRA product labels already specify optimal timing of

treatments with respect to stage of plant growth, relative densities, water temperatures, and / or time of year.  This is

dependent upon the pesticide's chemistry and mode of action.  Such considerations are already made on a case by

case basis by product end-users in accordance with the label.  Attempting to determine a "one size fits all" rule with

respect to action threshold would be contrary to carrying out effective management programs.   
 

Response 

See response to Comment ID 281.1.001.021.  Additionally, EPA has included specific allowances for emergency situations.  If the

Rapid Response initiatives are emergencies, then these allowances would apply.

 

Comment ID 459.1.001.011

Author Name: Lieske Sean

Organization: Water Resources Division,  City of Aurora Water Department,  Aurora,  Colorado (CO)

This Part seems to suggest the permittee will be required to identify areas that are impaired and/or listed on the 303(d)

list. Would recommend using "water use goals not being met, rather than using the terminology "attained. 
 

Response 

The intent of determining “water use goals not attained” is to provide examples to the Operator of what kind of information is

helpful in justifying the need for pesticide application.  EPA believes the examples provided after 'water use goals not attained' are

sufficient.  EPA notes that Operators need to identify waters that are impaired and/or listed on the 303(d) list to determine their

eligiblity for coverage under the general permit.  See Part 1.1.2 of the final PGP.  
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Comment ID 473.1.001.017

Author Name: Christman James

Organization: Utility Water Act Group (UWAG)

8. A few clarifications would make the permit more understandable and more manageable 

 

In a few cases the specific requirements of the permit are poorly adapted to the way herbicides are used in practice. 

 

In particular, the effluent limitations for Aquatic Weed and Algae Control require the permittee to "establish past or

present aquatic weed or algae densities" (§ 2.2.2.1.4). This is virtually impossible to do for aquatic weeds. It is

especially counterproductive to try to estimate past or present densities to serve as "action thresholds" when an

infestation of an aquatic weed makes it important to treat the weed quickly. Effective treatment could result in low

historic density, but it is the presence of the aquatic weeds, not their densities, that pose a threat. If the plants were left

untreated, densities would increase and might even increase so rapidly as to become unmanageable. 

 

Permittees must identify "target weed species" (§ 2.2.2.1.2). This is impractical, if not impossible, in many cases. In

some cases it is necessary to target all weeds, as any species at all would interfere with the use of a structure. In such

a case the permit should allow "all" to satisfy the species-targeting requirement, or else the permit should allow a

general description of the types of vegetation to be controlled. For example, instead of naming individual species, the

permittee should be allowed to specify vegetation habitat types, such as "coastal sage scrub." 

 

Similarly, in some cases it may be impossible to name all target weeds because there are so many or because they are

so difficult to classify by species. It may be particularly difficult to list all species of grasses that might need to be

controlled, since any grass at all would be the target. Again, species-specific target identification should not be required.

Instead, a more generic description of the types of plant that need to be controlled should suffice. 
 

Response 

See response to Comment ID 281.1.001.021.

 

Comment ID 485.1.001.022

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

2.2.2.1.3 Identify possible factors... 

 

This requirement should be deleted. The "for hire" aquatic applicator is simply tasked with treating aquatic weeds with

herbicides to remediate the situation. Small companies like ABC Aquatic Weed Control do not have the expertise to

determine the cause or causes of aquatic weed problems. 
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Response 

See response to Comment ID 281.1.001.020.

 

Comment ID 485.1.001.023

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

2.2.2.1.4 Establish Past or present aquatic weed densities...  This requirement should be deleted. The "for hire" aquatic

applicator responds to the client needs, the client always determines when the weeds or algae interfere with his or her

water use goals for the water body in question. 

 

If this section is not deleted, the Agency must determine the action threshold for each aquatic plant species or algae

species present in Alaska, Idaho, Massachusetts, New Hampshire, New Mexico and Oklahoma for each water use

classification. The action threshold is determined by the customer according to their water use expectations and

requirements. There are more than 400 native and invasive aquatic plants in North America and more than 30,000

species of algae. The Agency would need to establish an approved method or methods to determine the pest density

and the action threshold(s) for each aquatic plant for each water use classification in these states. 
 

Response 

See response to Comment ID 281.1.001.021.

 

Comment ID 490.1.001.020

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

2.2.2.1.3 Identify possible factors 

 

If the annual treatment area threshold remains at 20 acres for aquatic weeds this requirement should be deleted. The

"for hire" aquatic applicator is simply tasked with treating aquatic weeds with herbicides to remediate the situation.

Small companies, for example ABC Aquatic Weed Control, do not have the expertise to determine the cause or causes

of aquatic weed problems. 

 

For example, a small company is hired to remediate an infestation of Eurasian water milfoil in an 8 acre pond in

northern Virginia. The company representative can tell the owner of the pond the Eurasian water milfoil was probably

transported to his pond by a duck, egret, turtle, kayak or john boat. We are not sure what value this information provides
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to the owner of the pond as the owner will not be able to prevent reinfestation. 
 

Response 

See response to Comment ID 281.1.001.020.

 

Comment ID 490.1.001.021

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

2.2.2.1.4 Establish past or present aquatic weed densities 

 

If the annual treatment area threshold remains at 20 acres for aquatic weeds this requirement should be deleted. The

"for hire" aquatic applicator responds to the client needs (operator), the client always determines when the weeds or

algae interfere with his or her water use goals for the water body in question. The "for hire" aquatic applicator may not

have any information about the site conditions in prior years. 

 

If this section is not deleted, to ensure a level playing field for all aquatic applicators the Agency must determine and

promulgate the action threshold for each aquatic plant species or algae species present in Alaska, Idaho,

Massachusetts, New Hampshire, New Mexico and Oklahoma for every water use classification in these states. There

are more than 400 native and invasive aquatic plants in North America and more than 30,000 species of algae. The

Agency would need to establish and promulgate an approved method or methods to determine the pest density and the

action threshold(s) for each aquatic plant for each water use classification in these states. 
 

Response 

See response to Comment ID 281.1.001.021.

 

Comment ID 622.1.001.009

Author Name: Semanko Norman

Organization: Idaho Water Users Association (IWUA)

The measures set forth in the Draft PGP to "identify the problem" (2.2.2.1) are overly burdensome and, in many cases,

impractical --if not impossible --to implement. Irrigation  districts and canal companies are responsible for irrigation

delivery systems that often cover  hundreds or thousands of square miles. These small government and small non-profit

 organizations do not have the staff or the budget to identify all areas with aquatic weed or algae  problems, identify all

target weed species, identify all possible factors contributing to the  problem, establish past or present densities, or any

of the other documentation requirements in  the Draft PGP.   
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Response 

EPA has clarified the requirements in Part 2.2.2.1 of the permit.  EPA is no longer requiring Decision-makers to identify the target

species or establish past or present densities.  See response to Comment ID 281.1.001.020 for discussion on identifying possible

factors contributing to the pest problem.  See response to Comment ID 281.1.001.021 for discussion on target weed species and

densities. 

 

In the final PGP, EPA has modified the requirements to reduce the burden on small businesses.  For example, some Operators that

apply pesticides to treatment areas under the annual treatment area thresholds do not have to submit an NOI and have

correspondingly less PGP requirements to comply with.  Such small businesses under the threshold would not be required to

conduct IPM-like practices mentioned by commenter.  For small businesses that are not under the threshold, EPA has reduced the

burden of conducting IPM-like practices by requiring the Operator to complete a worksheet instead of more comprehensive PDMP.

 

EPA has conducted an economic impact analysis to evaluate the costs associated with complying with the permit.  Based on the

analysis, EPA believes the permit requirements will not impose an unreasonable burden on Operators (small and large entities).  See

response to Comment ID 234.1.001.007.

 

Comment ID 665.1.001.008

Author Name: Henderson Carol

Organization: New Hampshire Fish and Game Department

Page 10, 2.2.2.1.1 - Evaluation of the problems relative to the wildlife habitat, fisheries, recreation and/or vegetation

should seek input from the State agencies with jurisdiction for these issues.

 

Page 10, 2.2.2.1.3 - Factors contributing to the weed problems is very important, however, it is not clear how this

information will be collected for the PGP. Again, as a State holistically or by individual waters? 
 

Response 

EPA agrees that when identifying areas with pest problems the best source for determining the water use goals is state agencies with

jurisdiction for water use.  This information will be used in evaluating the pest management options.  In regard to identifying factors

contributing to the weed problems, Decision-makers are required to collect this information for their pest management area.  See

response Comment ID 281.1.001.020.  See also Appendix A of the permit for definition of pest management area. 

 

Comment ID 703.001.009

Author Name: Hancock William
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Organization: Marine Biochemists owned by Arch Chemicals, Inc.

Indentify possible factors: This requirement should be deleted. The "for hire" aquatic applicator is simply tasked with

treating aquatic weeds with herbicides to remediate the situation. Many small aquatic application companies do not

have the expertise to determine the cause or causes of aquatic weed problems. 2.2.2.1.4 Establish past or present

aquatic weed densities' This requirement should be deleted. The "for hire" aquatic applicator responds to the client

needs, the client always determines when the weeds or algae interfere with his or her water use goals for the water

body in question. 
 

Response 

See responses to Comment ID 281.1.001.020, Comment ID 281.1.001.021, and Comment ID 281.1.001.005.

 

Comment ID 730.001.010

Author Name: Unknown Unknown

Organization: Aquatic Biologists,  Inc. (ABI)

Aquatic Weed and Algae Control (Page 10 2.2.2.1) â€" Micro-managing each pesticide treatment will not help us

manage water bodies. I can understand the need to be more detailed on water use goals and specipresent at the time

of treatment for large 10+ acres in the treatment zone but to do this for all private ponds and small treatment zones is

not the answer. By making each application show special studies on species types including algaeâ€™s and water

quality will raise costs to the consumer millions each year and yet will not solve the problem..es  
 

Response 

See responses to Comment ID 281.1.001.005, Comment ID 281.1.001.020, Comment ID 459.1.001.011, and Comment ID

622.1.001.009.  Additionally, small private ponds may not be waters of the United States, in which case, an NPDES permit isn’t

necessary.

 

Comment ID 738.001.009

Author Name: Schmitz Marc

Organization: Marine Biochemists,  Aquatic Management Company

Indentify possible factors

This requirement should be deleted. The "for hire" aquatic applicator is simply tasked with treating aquatic weeds with

herbicides to remediate the situation. Many small aquatic application companies do not have the expertise to determine

the cause or causes of aquatic weed problems. 
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Response 

See responses to Comment ID 281.1.001.020, Comment ID 622.1.001.009, and Comment ID 281.1.001.005.

 

Comment ID 738.001.010

Author Name: Schmitz Marc

Organization: Marine Biochemists,  Aquatic Management Company

Establish past or present aquatic weed densitiesâ€¦ This requirement should be deleted. The "for hire" aquatic

applicator responds to the client needs, the client always determines when the weeds or algae interfere with his or her

water use goals for the water body in question. 
 

Response 

See responses to Comment ID 281.1.001.021, Comment ID 622.1.001.009, and Comment ID 281.1.001.005.

 

Comment ID 785.001.002

Author Name: Kovar Larry

Organization:  

Managing lakes and ponds is a scientific process and requires careful monitoring to insure a quick response time to

control nuisance algae and aquatic plants. Depending on weather conditions and the ecological balance of the

waterbody there is no set treatment protocol until a survey is performed first. 
 

Response 

EPA developed the requirements in the PGP in such a way as to provide the Operator flexibility in determining the treatment

protocol.

 

Comment ID 910.001.002

Author Name: Wilsey Kevin

Organization: Maryland State Highway Administration (SHA)
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*2.2.2.1.4 Identify the Problem - It is required to establish past/present aquatic weed/algae densities.  How is the

density to be measured?  
 

Response 

In the final permit, EPA is no longer requiring Operators to establish past/present aquatic weed/algae densities.  See response to

Comment ID 281.1.001.021.

 

 

2.4.2 - PEST MANAGEMENT - AQUATIC WEED ALGAE CONTROL

Comment ID 186.001.002

Author Name: Greeniaus S.

Organization:  

2. The use of non-chemical techniques without the use of herbicides will not be adequate to reduce the aquatic plant

and algae infestations that I have to control.

 

3. If I can't control the aquatic plant and algae buildup, stagnant water conditions may occur that will precipitate

mosquito breeding on my pond which could increase diseases such as West Nile and encephalitis in my area.

 

4. Excessive plant growth in my pond will clog the intake screens on the fountain which I use to increase water

circulation and oxygenation (and thus minimize mosquito breeding on my pond) in my pond. 
 

Response 

See response to Comment ID 176.001.001.

 

Comment ID 281.1.001.022

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

This section should not apply to "small government jurisdictions," "small organizations" or private landowners

(operators) that treat less than 10,000 acres of water.  These small entities have already made the decision to contract

with a "for hire" aquatic pesticide applicator to remediate an aquatic weed problem.  They hired a company to apply

aquatic pesticides.
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This permit allows the lawful use of aquatic pesticides.  These pesticide products have been registered by the EPA.

"When EPA approves a pesticide for a particular use, the Agency imposes restriction through labeling requirements

governing such use.  The restrictions are intended to ensure that the pesticide serves an intended purpose and avoids

unreasonable adverse effects. It is illegal under Section 12(a)(2)(G) to use a registered pesticide in a manner

inconsistent with its labeling [Pages 3 & 4 2010 NPDES Pesticide General Permit Fact Sheet]."

 
 

Response 

See responses to Comment ID 210.001.001, Comment ID 176.001.001, and Comment ID 622.1.001.009.

 

Comment ID 318.001.001

Author Name: Holme Colin

Organization: Lakes Environmental Association

The draft document requires large applicators to evaluate available alternatives to pesticides, but essentially lets the

applicator decide when a pesticide should be used. The EPA should require the use of the least toxic alternative (or

require that nontoxic methods of pest control be tried first), and set objective standards for when pesticide use is

allowed. We have spent over $200,000 trying to control invasive variable leaf milfoil in upper the Songo River in Naples,

Maine. We have had amazing success and our control efforts have all been manual. Although using an herbicide

treatment would have been cheaper, we chose to pursue manual removal which is more expensive and labor intensive

because it targets specific sites and is safer. Most companies doing pesticide applications are "forprofit" and simply look

at the bottom line so they will generally lean towards the cheapest control method available. Often they do not even live

in the area that they are treating. For these reasons, the evaluation of alternatives for using pesticides should not be

done by the applicator [p.814, 31]. 
 

Response 

See responses to Comment ID 281.1.001.005 and Comment ID 359.1.001.002.  The PGP requires Operators to evaluate alternatives

to pesticide application if there will be discharges from application of pesticides.  Such evaluations are very site specific and require

consideration of many factors.  EPA believes that requiring the IPM-like measures is sufficient to protect water quality while still

providing the Operator the necessary flexibility in selecting the appropriate Pest Management Measures. 

 

Comment ID 330.1.001.023

Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)

There should not be any need to require additional pretreatment surveillance given that application operations for

PGP Responses to Comments Technology-Based Effluent Limitations

213210/31/2011 04:04 PM EDT



 

invasive plants are commonly carried out simultaneously with the search for them. The areas where invasive plants are

controlled are well known, and it would be wasteful to spend time observing these plants prior to treatment operations in

areas where it is known, historically, that they are likely to be found. 
 

Response 

See response to Comment ID 281.1.001.021.

 

Comment ID 360.1.001.011

Author Name: Diehl Ted

Organization: North Side Canal Company, Ltd.

Water Quality. Mechanical means of aquatic weed control stirs up sediments and causes water quality problems that

don't exist with herbicide control.  
 

Response 

See responses to Comment ID 281.1.001.005 and Comment ID 240-cp.001.004.

 

Comment ID 364.1.001.017

Author Name: Schmidt J.

Organization:  

2.2.2.2 Pest Management - An aquatic applicator / operator has the sole responsibility for applying the pesticide product

in accordance with the registered product label. As such, his intended purpose is to obtain relief from the targeted

pest(s) under the legal framework already established under FIFRA. 
 

Response 

See responses to Comment ID 281.1.001.005 and Comment ID 281.1.001.014.

 

Comment ID 379.1.001.045

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)
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Section 2.2.3.2. lists management options for aquatic weed or algae control which must be evaluated prior to

determining a pest management strategy.  One of the options is biological control agents which many might consider to

be a more environmentally friendly option than the use of aquatic herbicides. It should be noted that the use of grass

carp (Centopharyngodon idella) for weed control is controversial in many states.  In Delaware, a stocking policy and

permitting system is in place with strict guidelines for possession of this species.  However, many members of the

public consider this approach to be a "silver bullet" with no knowledge of the environmental impacts this species can

have.  There is particular concern that the possible use of this species might be strongly advocated by members of the

general public or those opposed to pesticide use in general. It is important that this control selection process be driven

by a complete evaluation of all impacts for each option.     
 

Response 

See response to Comment ID 281.1.001.005. EPA agrees that the pest management options selection process should consider the

impacts for each option.

 

Comment ID 417.001.016

Author Name: Stevenson William

Organization: Lycott Environmental, Inc.

Will all alternatives need to be discussed for all cases (e.g. carp stocking isn't allowed in Mass) regardless of feasibility

(e.g. drawdown for a lake without a control structure in place)? 
 

Response 

See response to Comment ID. 281.1.001.005.

 

Comment ID 446.1.001.013

Author Name: Inabinet John

Organization: Environmental Resources,  South Carolina Public Service Authority (Santee Cooper)

EPA states that the applicator "must select and implement, for each pest management area, efficient and effective

means of pest management..." Please see comments above under Section 2.0. [SEE COMMENT 446.001.008] 
 

Response 

See response to Comment ID. 281.1.001.005.
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Comment ID 455.1.001.016

Author Name: Howell Bradford

Organization: Applied Biochemists

2.2.2.2 Pest Management -An aquatic applicator / operator has the sole responsibility for applying the pesticide product

in accordance with the registered product label.  As such, his intended purpose is to obtain relief from the targeted

pest(s) under the legal framework already established under FIFRA.  
 

Response 

See response to Comment ID 364.1.001.017.  See also responses to Comment ID 281.1.001.005 and Comment ID 281.1.001.014.

 

Comment ID 485.1.001.024

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

2.2.2.2 Pest Management

 

This section should not apply to "small government jurisdictions," "small organizations" or private landowners that treat

less than 10,000 acres of water. These small entities have already made the decision to contract with a "for hire"

aquatic pesticide applicator to remediate an aquatic weed problem. They hired a company to apply aquatic pesticides.

 

This permit allows the lawful use of aquatic pesticides. These pesticide products have been registered by the EPA.

"When EPA approves a pesticide for a particular use, the Agency imposes restrictions through labeling requirements

governing such use. The restrictions are intended to ensure that the pesticide serves an intended purpose and avoids

unreasonable adverse effects. It is illegal under Section 12(a)(2)(G) to use a registered pesticide in a manner

inconsistent with its labeling [Pages 3 & 4 2010 NPDES Pesticide General Permit Fact Sheet]." 
 

Response 

See responses to Comment ID 210.001.001, Comment ID 176.001.001, and Comment ID 622.1.001.009.

 

Comment ID 490.1.001.022

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)
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2.2.2.2 Pest Management 

 

This section should not apply to "small government jurisdictions," "small organizations" or private landowners

(operators) that treat less than 10,000 acres of water. These small entities have already made the decision to contract

with a "for hire" aquatic pesticide applicator to remediate an aquatic weed problem. They hired a company to apply

aquatic pesticides. 

 

This permit allows the lawful use of aquatic pesticides. These pesticide products have been registered by the EPA.

According to the EPANPDES PGP Fact Sheet "When EPA approves a pesticide for a particular use, the Agency

imposes restriction through labeling requirements governing such use. The restrictions are intended to ensure that the

pesticide serves an intended purpose and avoids unreasonable adverse effects. It is illegal under Section 12(a)(2)(G) to

use a registered pesticide in a manner inconsistent with its labeling." 
 

Response 

See responses to Comment ID 210.001.001, Comment ID 176.001.001, and Comment ID 622.1.001.009.

 

Comment ID 612.1.001.004

Author Name: Levin Martin

Organization: Stern Shapiro Weissberg & Garin LLP

Likewise, the last line of the first paragraph of § 2.2.2.2 should be amended to read: "target organisms, pest resistance,

feasibility, and cost effectiveness over a projected management period of no less than five years:" 
 

Response 

EPA acknowledges the commenter's suggestion to add a timeframe to the cost effectiveness evaluation.  In Part 2.2.2.b of the

permit, Decision-makers are required to develop Pest Management Measures prior to the first pesticide application covered under

the permit that will result in a discharge to waters of the United States and at least once each calendar year thereafter prior to the

first pesticide application for that calendar year.  EPA believes flexibility is needed for Decision-makers to estimate the annual cost

of the Pest Management Measures. 

 

Comment ID 622.1.001.010

Author Name: Semanko Norman

Organization: Idaho Water Users Association (IWUA)

In addition, small government irrigation districts and small non-profit canal companies do not have the resources to
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"select and implement" those "means of pest management that minimize discharges" (2.2.2.2). The detailed analysis of

six separate categories of management options, to include impacts to water quality, impacts to non-target organisms,

pest resistance, feasibility, and cost effectiveness, is simply beyond the capacity of these small government and small

non-profit organizations.  
 

Response 

See responses to Comment ID 281.1.001.005, Comment ID 622.1.001.009, and Comment ID 176.001.001.

 

Comment ID 665.1.001.009

Author Name: Henderson Carol

Organization: New Hampshire Fish and Game Department

Page 11, 2.2.2.2 - Support the hierarchy of management tools to include alternative solutions to be incorporated within

the management plan. Development of the pest management strategies needs to be clarified because it is not clear

what measures will be used to evaluate impacts to water quality, non-target organisms, etc. For example, evaluations of

changing dissolved oxygen levels before and following treatment and/or nutrient increases from decaying matter in

water should be emphasized. This should be part of the monitoring requirements.

 

Also, Prevention is listed as an alternative under b. What mechanisms would be required to accomplish this alternative? 
 

Response 

See response to Comment ID 281.1.001.005.  EPA notes that for the pest management option “prevention,” Pest Management

Measures may include eliminating or reducing factors causing the pest problem.  Additionally, EPA is not requiring water quality

monitoring in the PGP.  See response to Comment ID 337.1.001.007 for discussion of why the Agency is not requiring monitoring.

 

Comment ID 667.1.001.013

Author Name: Unknown Unknown

Organization: A&B Irrigation District et al.

Evaluation of Options

 

The current draft of the Pesticide General Permit states:

 

In developing these pest management strategies, you must evaluate the following management options, considering

impact to water quality, impact to nontarget organisms, pest resistance, feasibility, and cost effectiveness:
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a. No action

b. Prevention

c. Mechanical or physical methods

d. Biological control agents

e. Pesticides

 

Draft Permit at 12.

 

The problem with this language is that it implies a preference that the operators either take no action or they use

another method before they use the pesticide method. This preference exposes the Irrigation Entities to the risk of

litigation because a third-party might allege that they should have used an alternate method. There needs to be some

protection afforded to the Irrigation Entities for the judgment call on what option is the best option for their irrigation

systems. The Irrigation Entities offer the following comments on each option.

 

No Action

 

"No action" is not an alternative because "no action" requires the Irrigation Entities to allow the aquatic weeds to grow in

their systems. Aquatic weeds do two things to irrigation systems: they clog canals and laterals and they consume the

water that would otherwise be delivered to the landowners. If left alone, the weeds will at some point "choke" the

irrigation system, preventing any delivery of water and creating hazardous conditions for canals that may break. The

primary purpose of the Irrigation Entities is to deliver water. Secondly, it is important to understand that water in western

United States is extremely scarce. The Irrigation Entities are constantly improving their systems to conserve water and

provide for more efficient delivery of water to landowners. Aquatic weeds in the irrigation systems consume a portion of

the water in those systems, leaving less water in the canals for the landowners. The cumulative impact of aquatic weed

water consumption can be great. If that water is lost because the Irrigation Entities are required to take "no action" and

allow the aquatic weeds to grow, the Irrigation Entities will have to find replacement water at great cost.

 

In addition, uncontrolled aquatic weeds threaten the integrity of the Irrigation Entities' canal systems. If left untreated the

weeds could back-up water, causing canals and laterals to overflow or break. Taking "no action" is simply not an option.

 

 

Prevention

 

The prevention methods suggested in the Fact Sheet include prevention of introduction of aquatic weeds and algae,

better design of water holding sites, better management and maintenance of potential problem sites and hand weeding.

Fact Sheet at 59. Even removing all the nutrients from the water will not prevent aquatic weeds from growing. Killing

macrophytes requires either the physical removal of the entire root system from the canal bed or application of

pesticides. Physical removal of the weeds results increased sediment in the water which clogs up the irrigation system

and may potentially increase sediment levels above TMDLs for steams impaired for sediment.

 

"Prevention of introduction of aquatic weeds and algae" is not an option because the aquatic weeds are in the

waterways. To prevent their introduction into the system the water source would have to be filtered, for example this

would entail filtering all of the water in the Snake River before the water enters the-delivery system. The Snake River is

larger than the Colorado and Sacramento Rivers combined and delivers an average of about 50,000 cubic feet of water
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into the Columbia River every second. It would be impossible to filter the Snake River in order to prevent the

introduction of aquatic weeds into irrigation systems in southern Idaho. Simply put, there is no way to prevent algae and

weeds from growing in irrigation systems.

 

Mechanical or Physical Methods

 

This is the only realistic alternative to the use of pesticides. The Fact Sheet suggests "dewatering, pressure washing,

abrasive scrubbing and weed removal by hand or machine." Fact Sheet at 60. Pressure washing and abrasive

scrubbing of these very large canals would be futile and in some cases impossible. Many canals are comprised of dirt

or pipe which cannot be scrubbed or pressure washed. With canals comprised of cement, the Irrigation Entities cannot

dewater the system during irrigation season to scrub the canals. Aquatic weeds grow during irrigation season when

water is in the system, so scrubbing the canals in the offseason will have no effect.

 

To kill algae, water must be turned off for at least one week, and more likely 10 days. The Irrigation Entities can do that

in November after the irrigation season is over, but, as explained above, they cannot dewater their irrigation systems

during irrigation season.

 

Dewatering is not an option. Aquatic weeds, by definition, require water. It is the primary purpose and the statutory duty

of Irrigation Entities to deliver water to their landowners. They cannot deliver the water they are obligated to provide to

their landowners and simultaneously dewater the system to attempt to control aquatic weeds. The cost in loss of crops

would be catastrophic to the landowners and to the economy. Finally, dewatering also exposes Irrigation Entities to the

risk of liability to their landowners for failure to deliver water as required by state statute. See, for example:

 

Idaho Code 42-1201: Ditches to be kept full. Every person, company or corporation owning or controlling any ditch,

canal or conduit for the purpose of irrigation shall, during the time from April first to the first day of November of each

year, keep a flow of water therein sufficient to the requirements of such persons as are properly entitled to the use of

water therefrom;

 

And

 

Idaho Code 43-304: The board of directors of an irrigation district organized under the laws of the state of Idaho may

enter into contracts for a water supply to be delivered to the canals and works of the district, and do any and every

lawful act necessary to be done that sufficient water may be furnished to the lands in the district for irrigation purposes.

 

Furthermore, even if the Irrigation Entities did dewater the irrigation systems, the pest issue will be greater the following

irrigation season because dewatering does not eliminate the aquatic weeds, only physical removal (mechanical or

chemical) does. The sediment that contains weed root systems remains in dewatered canals, and the following year

when water is reintroduced to the system the aquatic weeds reemerge in even greater numbers. As one canal manager

observed "it's a nightmare, it grows out of control."

 

Physical removal of the weeds may result in increased sediment in waters that may return to receiving waters impaired

for sediment beyond TMDL limits. Removal also compounds the issue because when weeds are removed, they come

back healthier in the same way mowing the lawn makes it healthier. For some Irrigation entities, physical removal

requires them to drag a large chain along floor of the canal which sends all of the aquatic weeds and anything else on
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the floor through the system.

 

Sprinkler irrigation is encouraged in the west to conserve scarce water. Sprinkler irrigation systems require water that

does not contain weeds because they clog the individual irrigation systems. When water cannot be delivered through

the system, the pumps will bum out. Mechanical removal also stirs up silt which is harder on the pumps and sprinklers.

It would be impossible for Irrigation Entities where the landowners have converted to sprinkler irrigation to remove

aquatic weeds mechanically. The South Board Owyhee Project landowners, for example, have converted to pivot and

sprinkler irrigation to conserve water. If South Board Owyhee Project is required to use mechanical removal there would

be no way to keep the water clean enough to deliver it through the converted system. South Board Owyhee Project

estimates it would have to hire 2 or 3 additional personnel to perform mechanical removal on an annual basis, at a cost

of about $100,000.00. Quite simply, it would devastate the South Board Owyhee Project.

 

Mechanical removal of aquatic weeds from a canal is extremely dangerous. It involves running personnel and

equipment up and down the sides of canal banks that are uneven and potentially unsafe for the operation required. It is

estimated that mechanical removal would likely result in physical injury and/or death of personnel involved.

 

Cultural Methods

 

This is an unrealistic option for controlling aquatic weeds and algae. The Fact Sheet suggests the use of pond dyes and

water-level drawdown. Fact Sheet at 59. As discussed above, water drawdown is ineffective and not an option. Pond

dyes that block sunshine from algae in order to kill it will not work in canals where the water is constantly flowing, the

pond dye would be diluted and dispersed before it could be effective. Irrigation Entities should not be required to

consider this option.

 

Biological Control Agents

 

The Fact Sheet suggests achieving this through "the introduction of diseases, predators, or parasites." Fact Sheet, Pg.

60. The Fact Sheet also admits "biological controls generally have limited application for control of aquatic weeds and

algae ..." Id. This is option is not practical. The cultural method that has been evaluated is the introduction of carp. This

option has not been implemented because carp are expensive, they must be sterilized before they are introduced into

the system, filters will have to be placed throughout the irrigation systems, people will fish for them, and they must be

stored somewhere at the end of irrigation season.

 

The Solution: The Irrigation Entities suggest either the removal of this section, an express exemption of Irrigation

Entities from the requirements of this section, or changing the language as follows:

 

In developing these pest management strategies, and after evaluating the following management options in no order of

priority, considering impact to water quality, impact to nontarget organisms, pest resistance, feasibility, and cost

effectiveness:

 

a. No action

b. Prevention

c. Mechanical or physical methods

d. Biological control agents
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e. Pesticides

 

The evaluation of pest management strategies is at the discretion of the operator and deference will be given to the

operator's judgment of the best strategy for that operator, as long as the operator does not exceed the maximum

treatment requirements of the FIFRA label for any particular aquatic herbicide.

 
 

Response 

See response to Comment ID 281.1.001.005.  EPA developed the IPM-like requirements in such a way as to allow the Operator

ample room for making appropriate site specific decisions.

 

Comment ID 730.001.011

Author Name: Unknown Unknown

Organization: Aquatic Biologists,  Inc. (ABI)

Pest Management (Page 11 â€" 2.2.2.2) â€"Most of all concerns of the EPA in Aquatic Managements use of Pesticides

are managed by the State and therefore no need to double the workload since each state will be responsible for

implementing this reporting. 
 

Response 

See responses to Comment ID 281.1.001.005 and Comment ID 218.001.002.

 

Comment ID 732.001.007

Author Name: Long Nathan

Organization: Aquatic Control, Inc.

Our clients often contract our aquatic plant management services when aquatic vegetation in water bodies reaches a

nuisance level that interferes with fishing, swimming and boating. In addition, clients contract us to control invasive plant

and algae populations that can reduce native biodiversity, lead to imbalanced fish populations, and create mosquito

breeding habitat that can increases human disease vectors. Many of our customers also require algaecide applications

in order to reduce algal toxin levels, reduce suspended solids in order to meet NPDES discharge levels, and reduce

taste and odor in drinking water. Often times a speedy response to these situations is of utmost importance.

Considering these facts, it appears that portions of the permits requiring evaluation of alternative control measures and

establishment of action threshold should not be included. 
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Response 

See responses to Comment ID 281.1.001.005 and Comment ID 330.1.001.002.

 

Comment ID 738.001.011

Author Name: Schmitz Marc

Organization: Marine Biochemists,  Aquatic Management Company

Pest Management

This section should not apply to "small government jurisdictions," "small organizations" or private landowners that treat

less than 10,000 acres of water. These small entities have already made the decision to contract with a "for hire"

aquatic pesticide applicator to remediate an aquatic weed problem. They hired a company to apply aquatic pesticides.

This permit allows the lawful use of aquatic pesticides registered by the EPA. 
 

Response 

See responses to Comment ID 210.001.001, Comment ID 176.001.001, and Comment ID 622.1.001.009.

 

Comment ID 745.001.004

Author Name: Kutchey B.

Organization:  

Are company all ready tries to use a natural bacteria and aeration to remove extra nutrients from the waterbody before

any chemical is used to treat for algae and invasive plants. 
 

Response 

See response to Comment ID 281.1.001.005.

 

Comment ID 844.1.001.008

Author Name: Tatum Vickie

Organization: National Council for Air and Stream Improvement (NCASI)

Although the Fact Sheet that accompanies the draft PGP does acknowledge that herbicides may sometimes be applied

as preventive measures, the PGP itself does not appear to take this into consideration. When pre-emergent herbicides
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or herbicides with residual activity are applied in order to prevent seed germination or seedling development, pre-

application pest surveys or surveillance have little meaning. This should be explicitly addressed in the PGP. 
 

Response 

See response to Comment ID 281.1.001.021.

 

2.4.3 - PESTICIDE USE - AQUATIC WEED ALGAE CONTROL

Comment ID 240-cp.001.004

Author Name: Harmon Lynn

Organization: American Falls Reservoir District No. 2, Shoshone,  Idaho (ID)

The reduced use of aquatic herbicides and mechanical means of aquatic weed control will be less effective at

controlling aquatic weeds and will result in water loss. More water will have to be diverted to make deliveries. 
 

Response 

It is not EPA's intent to reduce or stop the use of pesticides or adversely affect applicator's ability to treat the pests.  The permit

does, however, require the Operator to evaluate alternatives, including the use of pesticides.  EPA acknowledges that such an

evaluation may conclude that use of pesticides is necessary, which would still be deemed compliance with the permit.  See response

to Comment ID 281.1.001.005.

 

Comment ID 281.1.001.023

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

The client (operator) has already determined that his or her action threshold for aquatic weeds has been met and the

weeds / algae have impacted their water use goals for the water body. This requirement should be deleted.  
 

Response 

See responses to Comment ID 281.1.001.005, and Comment ID 281.1.001.021, and Comment ID 459.1.001.011.

 

Comment ID 364.1.001.018
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Author Name: Schmidt J.

Organization:  

2.2.2.3.1 Conduct Surveillance... - Threshold levels, as previously mentioned, have limited relevance nor current

scientific validity / accuracy with respect to aquatic plant / algal management. Nuisance levels are often associated with

water uses. Based upon the prolific nature of invasive species and planktonic algae growth, any mandated procedural

delays in response can negatively impact control efforts. 
 

Response 

See response to Comment ID 281.1.001.021.

 

Comment ID 379.1.001.043

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

The DFW's Wildlife Section has concern regarding the Pesticide Use portion of Section 2.0 that indicates under aquatic

weed and algae control that surveillance must be conducted prior to each pesticide application to assess the pest

management area, and to determine when the action threshold has been met that then necessitates the need for pest

control treatments. As previously indicated, the definition of the pest management area will determine the impacts upon

workloads and costs for the Wildlife Section, since requiring this type of assessment on each individual spray site will be

very labor intensive. Currently, the Section requires landowners participating in the cost-share program to have a

minimum of 5 acres of Phragmites cover on their property to be eligible to participate in the program, but we do not

include the density of Phragmites where it occurs on a property as a factor in program participation. The Section now

has concern that a regulatory agency or some citizen activists might argue over or challenge the Section-derived

threshold limit for program participation by landowners that we'll end-up proposing for acceptance and use under the

general NPDES permit. This could essentially take management out of the hands of landowners who are confronting

Phragmites-caused problems and thwart an important resource management program that has existed for over 23

years.

 
 

Response 

See response to Comment ID 464.1.001.005 for discussion of pest management area.  See response to Comment ID 281.1.001.021

for discussion of action threshold.  See response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits.  See response to

Comment ID 234.1.001.007 for discussion of costs associated with this permit. The means to determine the action threshold is up to

the Operator. See response to Comment ID 281.1.001.021.
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Comment ID 446.1.001.014

Author Name: Inabinet John

Organization: Environmental Resources,  South Carolina Public Service Authority (Santee Cooper)

See comments above under Section 2.2.2.1.4 [SEE COMMENT 446.001.012]  
 

Response 

See response to Comment ID. 446.1.001.012.

 

Comment ID 455.1.001.017

Author Name: Howell Bradford

Organization: Applied Biochemists

2.2.2.3.1 Conduct Surveillance... - Threshold levels, as previously mentioned, have limited relevance nor current

scientific validity / accuracy with respect to aquatic plant / algal management. Nuisance levels are often associated with

water uses.  Based upon the prolific nature of invasive species and planktonic algae growth, any mandated procedural

delays in response can negatively impact control efforts.  
 

Response 

See response to Comment ID 281.1.001.021.

 

Comment ID 485.1.001.025

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

2.2.2.3.1 Conduct Surveillance... 

 

The client has already determined that his or her action threshold for aquatic weeds has been met and the weeds /

algae have impacted their water use goals for the water body. This requirement should be deleted. 
 

Response 

See responses to Comment ID 281.1.001.021 and Comment ID 459.1.001.011.
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Comment ID 490.1.001.023

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

2.2.2.3.1 Conduct Surveillance 

 

The client (operator) has already determined that his or her action threshold for aquatic weeds has been met and the

weeds / algae have impacted their water use goals for the water body. This requirement should be deleted. 
 

Response 

See responses to Comment ID 281.1.001.021 and Comment ID 459.1.001.011.

 

Comment ID 622.1.001.011

Author Name: Semanko Norman

Organization: Idaho Water Users Association (IWUA)

Finally, requiring surveillance prior to each pesticide application to assess the area and determine when the action

threshold is met, and making certain that these thresholds have been met before applying the pesticide (2.2.2.3), is also

beyond the ability of these small entities.  
 

Response 

See responses to Comment ID 281.1.001.021, Comment ID 459.1.001.011, and Comment ID 622.1.001.009.

 

Comment ID 665.1.001.010

Author Name: Henderson Carol

Organization: New Hampshire Fish and Game Department

Page 11, 2.2.2.3.1 - Assessment seems to rely on subjective measurement rather than on measurable criteria's. Should

provide some guidance on criteria that may be used for the assessment of the pest management areas and thresholds.

 

Page 11, 2.2.2.3.2 Suggest include timing of year for treatments as an option for reducing impacts to the environment.
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Page 12, 2.2.4.1 - May want to add this criteria to the Aquatic Weed and Algae Control section as well, in order to

establish pest densities for management strategies.

 

Page 13, 2.2.4.1.3 - Could be a useful tool under the Aquatic Weed and Control section, as well. Recommend adding to

that section.

 

Page 13, 2.2.4.1.3 - Could be a useful tool for clarification under the Aquatic Weed and Control section. Recommend

adding to that section.  
 

Response 

EPA acknowledges the commenter’s suggestions for Part 2.2.2 of the permit.  For Part 2.2.2.3.1, which is now Part 2.2.2.c.1 of the

final permit, EPA disagrees the assessment relies on subjective measurement.  EPA is requiring Decision-makers to conduct

surveillance to assess the pest problem in the pest management area and to determine when the action threshold is met.  EPA

believes it is appropriate to allow the Operator flexibility in determining how it is calculated.  In regard to the suggestion to include

timing for treatments in Part 2.2.2.3.2 of the permit, EPA agrees timing of treatments can reduce impacts to the environment and

believes it is required as part of determining when an action threshold is met.  EPA notes that action thresholds help determine both

the need for control actions and the proper timing of such actions.  See response to Comment ID 281.1.001.021 for discussion of

action thresholds development. 

 

In regard to the suggestion to include Part 2.2.4.1 of the proposed permit in the weed and algae control use pattern, EPA believes

that due to differences in the nature and biology of the pests being targeted that it is not appropriate to include the same pre-

application procedures for weeds and forestry.  Many weed control activities occur at the pre-emergence stage which precludes

establishing thresholds and other criteria which may be relevant to forest canopy pest control.  In regard to the suggestion to include

Part 2.2.4.1.3 of the proposed permit in the weed and algae control use pattern, EPA disagrees that  weed distributions are

influenced by numerous factors that  are often not relevant to forest canopy pests.  Weeds may distributed by the wind and wildlife

and due to the variety of methods of distribution it is not feasible to accurately determine the potential distribution.

 

Comment ID 680.001.019

Author Name: Hamilton Keri

Organization: Wyoming Farm Bureau Federation

Section 2.2.2.3.1 discusses a surveillance process to assess an action threshold. This is one example where the

discussion for aquatic weeds is not appropriate for an application of an herbicide for an invasive species. For example,

if there are two weeds present along a stretch of ditch bank which are not desirable, the requirement to assess a

threshold makes no sense. Section 2.2.2.3.2. furthers the argument for avoiding de minimis activities. 
 

Response 
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See response to Comment ID 281.1.001.021.

 

Comment ID 703.001.011

Author Name: Hancock William

Organization: Marine Biochemists owned by Arch Chemicals, Inc.

Conduct Surveillance... The client has already determined that his or her action threshold for aquatic weeds has been

met and the weeds / algae have impacted their water use goals for the water body. This requirement should be deleted. 
 

Response 

See responses to Comment ID 281.1.001.021 and Comment ID 459.1.001.011.

 

Comment ID 738.001.012

Author Name: Schmitz Marc

Organization: Marine Biochemists,  Aquatic Management Company

Conduct Surveillance...

The client has already determined that his or her action threshold for aquatic weeds has been met and the weeds /

algae have impacted their water use goals for the water body. This requirement should be deleted. 
 

Response 

See responses to Comment ID 281.1.001.021 and Comment ID 459.1.001.011.

 

Comment ID 824.1.001.003

Author Name: Kieler Janet

Organization: Colorado Department of Public Health and Environment

Is the use of a phosphorus inactivation product an activity covered by the Aquatic Weed and Algae Control Use Pattern

classification in the draft permit? 
 

Response 
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Please refer to PGP Comment Response Scope Essay.

 

2.4.4 - OTHER IPM MEASURES - AQUATIC WEED ALGAE CONTROL

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
 

2.5 - AQUATIC NUISANCE ANIMAL CONTROL

Comment ID 312.1.001.012

Author Name: Wood Jonathan

Organization: Vermont Agency of Natural Resources

Part 2.1.  Stream sea lamprey control treatments may require a different approach than for other aquatic pesticide uses

to meet technology-based effluent limitations, specifically "to minimize pesticide discharges".  The degree of lampricide

minimization must be flexible among, as well as within streams, since lampricide toxicity varies spatially and temporally

depending on variations in water chemistry.   In order to maintain treatment effectiveness throughout a sea lamprey-

infested stream, lampricide application rates are typically set at concentrations greater than the minimum lethal

concentration (MLC) at the application point to compensate for downstream loss of lampricide toxicity due to dilution

and changes in water chemistry. Historical data will provide an approximate idea of what might be expected, but the

final treatment concentration will depend on measurements that will be made immediately prior to the treatment.

 
 

Response 

EPA developed the PGP to provide operators with the flexibility to tailor Pest Management Measures to their situations as well as

improve upon them as necessary to meet the technology-based effluent limitations.  See responses to Comment ID 281.1.001.014

and Comment ID 281.1.001.005.

 

Comment ID 394.1.001.006

Author Name: Riexinger Patricia

Organization: New York State Division of Fish, Wildlife and Marine Resources

3. The specified time frames are appropriate for short lived, rapidly responding target species (e.g. mosquitoes); but

longer time frames should be considered for "Aquatic Nuisance Animal Control" activities.

 

a. The draft text expects less than one-year-old data on densities of the target organisms. When invasive fishes
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establish populations sustained by natural reproduction, it would be extremely unusual for them to then go extinct in that

water. Therefore reclamations using rotenone are often justifiable based on data that is many years old. For sea

lamprey treatments, we typically make collections in summer to plan treatments for the fall of the following year. The

logistics of planning treatments essentially preclude same year responses; the biology of the target species (about four

years in the larval stage) is such that 1+ year old data is pertinent to directing treatments. In contrast, the mosquito

larval stage may last weeks (days?), with multiple generations (and large swings in populations) within a year.

 

b. The text states that permits are not to exceed five years. New York's sea lamprey treatment permits for Lake

Champlain have been issued for two treatments at each nursery area, or about nine years (typically each nursery area

is treated once every four years). That longer duration is desirable and should not arbitrarily be reduced. 
 

Response 

EPA agrees that many years of data may be needed for planning treatments.  In Part 2.2.3.a.5 of the permit, it is not the agency's

intent to limit data to those collected in the past calendar year but rather to allow use of other available data if data are not available

in the past calendar year.  Decision-makers may use past calendar year data and as many years of data as needed to identify the pest

problem. 

 

EPA acknowledges the comment about the duration of the permit  EPA notes the Clean Water Act, under section 402(b), limits the

length of NPDES permits to five years.  

 

Comment ID 682.1.001.006

Author Name: Emmerich John

Organization: Wyoming Game and Fish Department (WGFD)

Wyoming Game and Fish personnel participated in a joint review of the PGP with Wyoming Department of

Environmental Quality and the Wyoming Department of Agriculture. We support the comment in their letter that

references to Best Management Practices and Integrated Pest Management (IPM) throughout the draft PGP are mixing

guidelines and recommendations with actual permit requirements. IPM does not apply to aquatic nuisance animal

control as conducted by our agency. Additionally, many of those references do not, or will not, affect water quality as a

requirement of the PGP. Removing these references from the PGP will simplify the document significantly. 
 

Response 

See responses to Comment IDs 388.1.001.001 to 388.1.001.013.  

 

Comment ID 695.1.001.006

Author Name: Finlayson Brian
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Organization: American Fisheries Society (AFS)

Eligibility: Only operators meeting the eligibility requirements outlined in the permit may be covered under this permit.

The activities covered by this permit include the use patterns and types of pest control activities described in the

vacated 2006 rule. Specifically, this permit covers the discharge of pesticides (biological pesticides and chemical

pesticides which leave a residue) to waters of the U.S. resulting from the following use patterns: (1) Mosquito and Other

Flying Insect Pest Control; (2) Aquatic Weed and Algae Control; (3) Aquatic Nuisance Animal Control; and (4) Forest

Canopy Pest Control.

 

5. Comment: This is likely too broad of a set of categories to be covered by one permit. The recent reregistration of

rotenone and antimycin by the EPA now requires all applicants to follow standard operating procedures on the labels

and in manuals to minimize nontarget (including human) exposure. The new procedures in these manuals and on the

product labels are technology-based effluent limitations considered best management practices that act as control

measures to significantly reduce the discharge of rotenone and antimycin into surface water. The application of both

rotenone and antimycin now requires the deactivation of the active ingredient with potassium permanganate at the end

of the treatment area, the selection of dosage using a bioassay with target fish in site water, public notification and

treatment area restrictions, safety training and hazard communication, and monitoring.

 

Recommendation: The manuals for rotenone and antimycin should suffice as technology-based effluent limitations for

PGP issued for these materials. 
 

Response 

EPA determined that the four use patterns included in the PGP would encompass the majority of pesticide applications that would

result in point source discharges to waters of the United States and generally represent the use patterns intended to be addressed by

the 2006 rule that was vacated by the Sixth Circuit Court of Appeals.. FIFRA labeling requirements are not technology-based

effluent limitations. See response to Comment ID 281.1.001.014 for why NPDES CWA permits have different requirements than

for FIFRA.  EPA has developed the permit in a way that allows flexibility for the Operator in terms of meeting the permit

requirements.  If there are required procedures in the manuals to be taken when using this product that also can be used to meet the

requirements in the permit, these documents can be cited in a Decision-maker’s PDMP.  Applicators are not required to meet the

technology-based effluent limitations in Part 2.2 that are based on IPM principles.

 

 

Comment ID 838.1.001.010

Author Name: Stambaugh Sharmon

Organization: Alaska Department of Environmental Conservation

ADF&G already follows a public notification process before using rotenone. The department uses the American

Fisheries Society 2010 publication Planning and Standard Operating Procedures for the Use Rotenone in Fish

Management as guidance when applying rotenone. According to the AFS site (http://www.afsbooks.org/5506IP), this
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manual is considered labeling by the EPA for the application of rotenone . 
 

Response 

EPA acknowledges the commenter's statement regarding the public notification process before using rotenone.  However, the PGP

is an NPDES general permit.  See response to Comment ID 837.1.001.004 for discussion of public notice and public participation

under the Clean Water Act. 

 

2.5.1 - IDENTIFY THE PROBLEM - AQUATIC NUISANCE ANIMAL

CONTROL

Comment ID 312.1.001.013

Author Name: Wood Jonathan

Organization: Vermont Agency of Natural Resources

Part 2.2.3.1.4.  While workable action thresholds based on aquatic nuisance animal densities can probably be

established for some pesticide application situations, it will be very difficult, if not impossible to do so for sea lamprey

control.  Sea lamprey larvae are controlled in individual tributaries to reduce the lake-wide density of parasitic-phase

lampreys; however, control effectiveness is measured as the incidence of lamprey wounds on the lake's fish. The

structured integrated pest management approach to sea lamprey control involves use of lampricides in some streams,

as well as concurrent non-chemical methods (e.g. barriers to lamprey spawning habitat and trapping spawners) on

other streams, where feasible. Thus, wounding rate targets cannot be directly related to a larval sea lamprey density in

any given treatment area.  A low larval density in a stream with a large quantity of larval habitat may be just as

important to treat, or more so, than a stream with a high larval density but with a small quantity of larval habitat. In

practice, larval density is but one of several factors considered for implementing pest management strategies; other

factors include, but are not limited to technical/physical feasibility, potential impacts on non-target species of concern,

potential habitat impacts, and human impacts on human activity (e.g. water use restrictions during lampricide

treatment).  Even if an alternative action threshold such as a lamprey wounding rate target were used, control cannot

cease once wounding targets are met; the targets must be maintained by continued control or sea lamprey populations

will quickly rebound to nuisance levels.  Therefore, the requirement for establishing aquatic nuisance animal density-

based action threshold levels is infeasible and unacceptable for sea lamprey control.

 
 

Response 

The Agency agrees with these comments that numerical pest densities are not always applicable for animal pest control.  In the final

permit, EPA has clarified that action thresholds may be based on current and/or past environmental factors that are or have been

demonstrated to be conducive to pest emergence and/or growth, as well as past and/or current pest presence.  As such, Decison-

makers have the flexibility to develop action thresholds which are pertinent to the needs of their individual animal control programs
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(e.g. physical damage levels, habitat modification/elimination, degree of hybridization, etc) based on best professional judgment,

however these thresholds must be documented in the PDMP if they are required to do a PDMP.  

 

Comment ID 394.1.001.005

Author Name: Riexinger Patricia

Organization: New York State Division of Fish, Wildlife and Marine Resources

The permit would require numerical density thresholds for the abundance of the target species that trigger a treatment.

Threshold densities can be very difficult to establish for "Aquatic Nuisance Animal Control" activities; the proposed

wording would set expectations that would be difficult for applicants and regulators to deal with, especially when

defending an action to opponents of the activity.

 

a. Setting density thresholds for fish abundances is difficult to impossible. Thresholds are used for both lamprey control,

and rotenone treatments to eliminate non-native fishes. But both the nature of the programs and difficulties inherent in

sampling fish (as compared to say mosquito larvae) make setting specific numerical targets very problematic. For

example, the numerical goals for sea lamprey control on Lake Champlain are to reduce the rate of lamprey wounds on

lake trout and salmon to, or below, 25 and 15 wounds per 100 fish respectively. But those targets do not directly

translate to a density of lamprey larvae at individual treatment locations: a tributary with low larval densities, but a large

quantity of habitat may be as important a treatment as a different location with high larval densities but only limited

habitat. Selection of treatment zones is further complicated by: possible impacts to endangered species (potentially

present in one location but not another); the number and nature of water users at different locations; and numerous

physical and water chemistry considerations that can affect the effectiveness of treating one or another location. Thus,

a numerical threshold alone does not determine which zones of larval habitat get treated. Similar complications are

involved with setting numerical targets for rotenone treatments to eliminate non-native fishes. Determining densities on

fish in a waterbody is extremely difficult, especially when abundances are low (as in a recent introduction of a species).

Often the trigger for treating will be any number of individuals of an invasive fish. Indeed, the potential for successful

eradication is best while abundances are low. But even if that "any number" target is acceptable, the issue again

becomes the physical extent of the treatment zone: An invasive is documented at one location; how much sampling is

required to extend the treatment to connected locations that the invasive had easy access to? Opponents to the

treatment are likely to argue that the invasive species presence must be documented at each bay and tributary stream

to be included in the treatment. The reality is the target species may move into and out of such areas randomly, or may

be continually present in low, difficult to detect, numbers.

 

b. Many regulators will interpret the text to mean that a simple, specific, density threshold must be provided. Even if

they understand the above complex threshold nuances, they may see that as not complying with the requirements for a

permit.

 

c. The text will also cause members of the public to expect a specific density estimate; opponents will cite the inability to

provide a simple estimate as reason to stop a program.

 

Recommendation: For at least "Aquatic Nuisance Animal Control" add text acknowledging that numerical thresholds

may be based on data other than simple density of the target species. 
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Response 

See response to Comment ID 312.1.001.013.

 

Comment ID 695.1.001.005

Author Name: Finlayson Brian

Organization: American Fisheries Society (AFS)

Aquatic Nuisance Animal IPM Practices

Pesticide Use

Conduct surveillance prior to each application to assess the pest management area and to determine when the action

threshold is met that necessitates the need for pest management. Reduce the impact on the environment and non-

target organisms by evaluating site restrictions, application timing, and application method in addition to applying the

pesticide only when the action threshold has been met.

 

Prior to the first pesticide application covered under this permit that will result in a discharge to waters of the U.S., and

at least once each calendar year thereafter prior to the first pesticide application for that calendar year, you must do the

following for each pest management area, as defined in Appendix A. Operators must identify the pest problem at least

once each calendar year prior to the first application for that calendar year Part 2.2 of this permit requires operators

above the annual treatment area threshold to identify the pest problem; to evaluate and implement efficiently and

effectively pest management; and to properly use pesticides. Operators are required to perform each of these permit

conditions prior to the first pesticide application covered under this permit and at least once each calendar year

thereafter.

 

4. Comment: The draft permit expects less than one-year-old data on densities of the target organisms. When IAS

fishes establish populations sustained by natural reproduction, it would be extremely unusual for them to disappear.

Therefore reclamations using rotenone are often justifiable based on data that is many years old. For sea lamprey

treatments, collections are made in summer to plan treatments for the fall of the following year. The logistics of planning

treatments may preclude same year responses; the biology of the target species (about 4 years in the larval stage) is

such that 1+ year old data is pertinent to directing treatments. In contrast, the mosquito larval stage may last days, not

years, with multiple generations (and large swings in populations) within a short period of time.

 

For fisheries management agencies, action thresholds for target species will vary with the situation and are difficult to

generalize. Even in similar situations, the action thresholds may be different. For example, when the target organism is

a fish that hybridizes with a non-target species, the action level might be some combination of degree of hybridization

and densities of target organisms. In another situation the target organism may be a predator on non-target organisms,

but setting an action threshold based on density of target organisms is unrealistic because other management actions

(e.g. angler harvest) may act to mitigate high densities of target organisms or ecosystem dynamics (habitat overlap,

species interactions, alternate prey species, etc.) may render a density appropriate in one circumstance but not

another.
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Concerning rotenone and antimycin treatments, streams are normally treated until a subsequent treatment yields no

fish. Two treatments are the minimum necessary to remove all fish from a stream, and three or four treatments are

sometimes required. Each treatment is normally separated by a season, if not a year; doing so increases the likelihood

that fish surviving one treatment will move into habitat that is more susceptible to treatment. However, it is likely that the

stream may appear fishless following the first treatment since visual surveys, traps, and electrofishing do not provide

definitive proof of complete elimination. Thus, the requirement of exceeding an density threshold for fish will likely result

in streams that still require subsequent treatments going untreated with resultant eradication failures.

 

Recommendation: This one size fits all draft NPDES permit will not work for all aquatic uses of pesticides. Individual

permits should be developed for each of the four pesticide use profiles identified in the PGP (see below). Professional

judgment of the fish and wildlife management agency should dictate control strategies, not vector biology principles. 
 

Response 

See response to Comment ID 394.1.001.006 and Comment ID 312.1.001.013.

 

EPA notes that if operators do not feel that permit coverage under this general permit is appropriate for their pesticide applications,

they may apply for individual permit coverage.  EPA has developed this general permit to provide a less burdensome option for

operators to comply with the Sixth Circuit Court's decision, in which point source discharges from the application of biological

pesticides and chemical pesticides that leave a residue are required to be covered under an NPDES permit.

 

2.5.2 - PEST MANAGEMENT - AQUATIC NUISANCE ANIMAL

CONTROL

Comment ID 695.1.001.004

Author Name: Finlayson Brian

Organization: American Fisheries Society (AFS)

Prior to the first pesticide application covered under this permit that will result in a discharge to waters of the U.S., and

at least once each year thereafter prior to the first pesticide application during that calendar year, you must select and

implement, for each pest management area, efficient and effective means of pest management that minimize

discharges resulting from application of pesticides to control aquatic nuisance animals. In developing these pest

management strategies, you must evaluate the following management options, considering impact to water quality,

impact to non-target organisms, pest resistance, feasibility, and cost effectiveness: No action; Prevention;

Mechanical/physical methods; Biological control agents; and Pesticides.

 

3. Comment: Requiring all fish and wildlife agencies to select and implement for each pest management area efficient

and effective means of pest management that minimizes discharges will have potential unintended consequences of

limiting essential treatments for removal of IAS fish, potentially leading to major, permanent alterations of native
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ecosystems. Although the proposed NPDES permit considers these activities as IPM, these are normally associated

with an environmental assessment, and in this case, one that focuses primarily on water quality. The proposed NPDES

permit conditions "trump" all other environmental considerations including the continued existence of native fish and

wildlife resources. Further, the references listed for Aquatic Nuisance Animal Control are of very limited value in the use

of piscicides.

 

Recommendation: Add text acknowledging that these activities should be practiced to the extent feasible without

seriously jeopardizing the eradication efforts for an IAS fish and protection of native ecosystems. 
 

Response 

EPA acknowledges the commenter's concerns regarding the potential to limit essential treatments by requiring Decision-makers to

evaluate pest management options.  It is not EPA's intent to stop the use of chemical pesticides or limit other essential pesticidal

treatments.  As part of the pest management options evaluation under Part 5, the PGP does allow for consideration of whether the

pest management options are feasible to control target pest. 

 

In regard to the comment that the permit focuses on water quality: the CWA requires the general permit to contain technology-

based effluent limitations, as well as any more stringent limits when necessary to meet applicable state water quality standards.  

 

2.5.3 - PESTICIDE USE - AQUATIC NUISANCE ANIMAL CONTROL

Comment ID 695.1.001.003

Author Name: Finlayson Brian

Organization: American Fisheries Society (AFS)

Reduce the impact on the environment and non-target organisms by evaluating site restrictions, application timing, and

application method in addition to applying the pesticide only when the action threshold has been met.

 

2. Comment: The permitting conditions would require numerical density thresholds for the abundance of the target

species that trigger a treatment. For certain Invasive Alien Species (IAS), any density is not tolerable and threshold

densities can be very difficult to establish for "Aquatic Nuisance Animal Control" activities because of other factors

unrelated to density. The proposed conditions would set expectations that would be difficult for fish and wildlife

management agencies and regulators to reconcile. State and federal fish and wildlife management agencies are legally

required to conserve, maintain and utilize natural resources to ensure the continued existence of all species and the

maintenance of sufficient resources to support reasonable recreational fisheries; many of these agencies have specific

powers to take any species which is unduly preying upon a desirable species, an introduced species, or harboring a

highly contagious disease. It appears that the proposed conditions, specifically the action thresholds, interfere with

these responsibilities. Immediate action must be taken to prevent the spread of an IAS into adjacent water since the

success of eradication proportionally decreases as IAS distribution and time increases.
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a. Setting density thresholds for fish abundances is problematic because of the nature of the programs and difficulties

inherent in sampling fish (as compared to mosquito larvae). A numerical threshold alone does not determine which

areas require treatment. For example, the numerical goals for sea lamprey control on Lake Champlain are to reduce the

rate of lamprey wounds on lake trout and salmon to, or below, 25 and 15 wounds per 100 fish respectively. However,

Salmonid wounding targets cannot be directly translated to a density of lamprey larvae at individual treatment locations.

For example, agency staff may determine that treating a tributary with low larval densities, but a large quantity of

habitat, is more important than treating a different location with high larval densities but only limited habitat. Selection of

treatment zones is further complicated by possible impacts to endangered species (potentially present in one location

but not another), the number and nature of water users at different locations, and numerous physical and water

chemistry considerations that can affect the efficacy at various locations.

 

b. Similar complications are involved with setting numerical targets for rotenone treatments to eliminate IAS fishes.

Determining densities on fish in a waterbody is extremely difficult, especially when abundances are low (as in a recent

introduction of an IAS fish) because nets and electrofishing gear are not effective at identifying presence at low

densities. Often the trigger for treating will be any number of individuals of an IAS fish because the potential for

successful eradication is best while abundances and distributions are low. Beyond the actual target number the issue

also becomes the physical extent of the treatment zone: How much sampling is required to extend the treatment to

connected locations that the IAS fish have access to or where the IAS fish was historically present but recent netting

and electrofishing cannot show their physical presence? Fish may move into and out of such areas randomly, or may

be continually present in low, difficult to detect, numbers.

 

Recommendation: Add text acknowledging that numerical thresholds may be based on data other than simple density

of the target species including the best professional judgment of the fish and wildlife management agency. 
 

Response 

See response to Comment ID 312.1.001.013.

 

2.5.4 - OTHER IPM MEASURES - AQUATIC NUISANCE ANIMAL

CONTROL

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
 

2.6 - FOREST CANOPY PEST CONTROL

Comment ID 414.1.001.005

Author Name: Cunningham Frederick

Organization: Virginia Department of Environmental Quality (DEQ)
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Activities Covered - Forest Canopy Pest Control (e.g., insect or pathogen)

 

Comment: "Canopy Pest Control" needs to be further defined. Is this just to control pests in the canopy or is this

referring to the mode of application? Does this exclude canopy spraying to eliminate terrestrial species? 
 

Response 

As defined in Section 1.1.1 of the permit, forest canopy pest control is pesticide application directed at controlling pests which

occur in the canopy.  This includes all pest application methods (ground and aerial) which may be utilized to target pests in the

canopy.  Therefore, this use pattern includes canopy spraying to eliminate terrestrial species (e.g. gypsy moth) when those pests are

targeted for control in forest canopies.  Additional information regarding forest canopy application is available in the accompanying

Fact Sheet.

 

2.6.1 - IDENTIFY THE PROBLEM - FOREST CANOPY PEST CONTROL

Comment ID 657.1.001.023

Author Name: Beckett Jordan

Organization: Klamath Siskiyou Wildlands Center/Rogue Riverkeeper

For forest canopy application, the IPM advocates mapping to show infestation and spread, as well as identification of

current distribution of pests, and distribution of pests in absence of pesticide application. The clause providing that

"Operators may use historical data or neighboring district data if lacking data" is inadequate. As the EPA stated, the

NOI applicants are large commercial and public agencies, and they should always be using adequately updated annual

data and mapping. It is illogical to allow for instance, the Lakeview OR BLM district to use mapping and data from the

Medford BLM district, as the climate, geography, and forested districts are dissimilar in numerous respects. 
 

Response 

EPA agrees operators should use adequate data to identify the pest problem.  The PGP allows use of other available data but only if

the data is appropriate to identify the problem.  See Part 2.2.4.a.4 of the permit.  

 

2.6.2 - PEST MANAGEMENT - FOREST CANOPY PEST CONTROL

Comment ID 657.1.001.024

Author Name: Beckett Jordan

Organization: Klamath Siskiyou Wildlands Center/Rogue Riverkeeper
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The IPM contains instructions to evaluate management options considering a variety of impacts through action

alternatives:  No action, prevention, mechanical or physical methods, cultural methods, biological control agents, and

pesticide use. See PGP literature starting at 71. This is akin to asking an agency to voluntarily comply with NEPA. 
 

Response 

EPA disagrees that the PGP is asking federal agencies to voluntarily comply with NEPA.  All federal agencies must comply with

NEPA independently of an NPDES permit.  The PGP, however, allows operators, including federal agencies to reference other

existing documents such as those required under NEPA when developing the Pesticide Discharge Management Plan.  Please note

the final PGP does not require IPM but requires technology-based effluent limitations which are based on IPM principles.

 

2.6.3 - PESTICIDE USE - FOREST CANOPY PEST CONTROL

Comment ID 519.1.001.002

Author Name: Herero Maria

Organization: Valent Biosciences Corporation (VBC)

One of the issues in forestry is actually determining the dose or quantity of the biopesticide that may enter a waterbody

during an application. Doses are not applied to water but rather applied to a forest canopy, under which (or adjacent to)

a forest stream or brook. Larger visible waterbodies are excluded from treatment and marked as exclusion zones using

GPS technology.

 

Studies have shown that a great deal of the applied material is effectively captured by the forest canopy resulting in

minimal deposition in any streams. Additionally, many forest streams and water bodies may be temporary in nature, and

dry up after the first flush of spring.

 

Most forest protection (insect control) programs are coordinated by government agencies as much of it involves

publically owned lands; all areas to be treated are reviewed by local biologists and land managers to ensure that all

possible risks are identified and any required mitigation measures (e.g., buffer zones etc.) are in place. 
 

Response 

EPA acknowledges the commenter's statement.  However, as a result of the Sixth Circuit Court's decision to vacate the 2006

NPDES Pesticide Rule, NPDES permits are required for point source discharges to waters of the United States of biological

pesticides and of chemical pesticides that leave a residue.   EPA understands that for this use pattern pesticides will be unavoidably

discharged into waters of the United States in the course of controlling pests over a forest canopy as a result of pesticide application.

 

Comment ID 633.1.001.004
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Author Name: Martin Tom

Organization: American Forest Foundation (AFF)

The term "mature forest canopy" remains undefined, creating uncertainty as to how old and a forest stand must be

before it is covered by the general permit. Defining mature forest is a very complicated process, as "mature" is different

depending on forest type, region of the country, and other factors. We are concerned that this language will leave family

forest owners uncertain about how and when a permit is required. 
 

Response 

EPA acknowledges that in the fact sheet for the proposed permit, the Agency states, "The forest canopy is the uppermost level of

the forest.  It is composed of mature treetops, or the crowns of the mature tree."  EPA notes that the PGP covers any forest canopy

(mature treetops or not) where waters of the United States exist below the canopy and pesticides will unavoidably discharged into

waters of the United States in the course of controlling pests in a forest canopy as a result of pesticide application.  As a result of the

Sixth Circuit Court's decision to vacate the 2006 NPDES Pesticide Rule, an entity needs an NPDES permit if there is a point source

discharge to waters of the United States of biological pesticides and of chemical pesticides that leave a residue.

 

2.6.4 - OTHER IPM MEASURES - FOREST CANOPY PEST CONTROL

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
 

2.7 - TECHNOLOGY-BASED EFFLUENT LIMITATIONS REQUEST

FOR COMMENT (SEE 75 FR 31783)

Comment ID 312.1.001.001

Author Name: Wood Jonathan

Organization: Vermont Agency of Natural Resources

Vermont has a robust aquatic pesticide permit program. The draft EPA PGP, through submittal of an NOI, requires

attention to the same or similar conditions and findings in the VT Aquatic Nuisance Control permit program. There

should be a means for states to incorporate the conditions not met in current pesticide use permit program (if any) that

accomplishes the same goals and objectives. The table below compares some of the draft PGP requirements with

findings required by Vermont statute in the Aquatic Nuisance Control permits.

 

(Reproduced table from page 1 of orginal comment letter. (See Docket ID 0312]

 

EPA PGP                                                                    VT ANC permit findings
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“Adverse incidents” must be reported, includes                Acceptable impact to non-target species and environment

“unexpected or unusual” effects 	

 

Prepare a Pesticide Discharge Management Plan:          Pesticide use must include a long range management plan that

 

document how discharges are minimized 	                  incorporates “pesticide minimization” 

 

Visual monitoring for adverse effects,                             Surveys and reporting

monitoring of management practices 	 

 

Assess pest management alternatives 	                  No reasonable nonchemical alternative

 

 

Allowing a conforming state pesticide permit program to satisfy the EPA PGP requirements would be great benefit in

Vermont. First, at the current time all the aquatic herbicide projects on public waters in Vermont are for Eurasian

watermilfoil control projects. Currently these projects are carried out at great expense and time by lake association

volunteers (with hired applicators). We are concerned that the additional burden of a nearly duplicate permit process

would cause many of these associations to abandon the projects that we consider an important part of invasive 

 

species control and spread prevention in the state. Second, it would be significant burden to state staff, already under

significant workload pressure to carry out two different permit processes.

 
 

Response 

See response to Comment ID 315.1.001.021 for a discussion on state flexibility to design their permit.

 

 

Comment ID 336.2.001.005

Author Name: Moore David

Organization: Southwest Florida Water Management District (SWFWMD)

In regard to proposed effluent limitations to protect listed species and critical habitat, permit language that encourages

or requires cooperatively developed management plans instead of the specific effluent limitations listed on page 104 of

the fact sheet are much more likely to achieve the results desired by EPA. 
 

Response 

See the PGP Comment Response ESA Essay. 
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Comment ID 336.2.001.007

Author Name: Moore David

Organization: Southwest Florida Water Management District (SWFWMD)

Concerning possible permit conditions to reduce risks to listed species and critical habitat, EPA states on page 104 of

the fact sheet, "EPA is also considering how best to draft these permit provisions so that compliance with permit terms

that may require operators to further minimize or eliminate pesticide use in certain circumstances does not result in

operators taking actions that would cause greater harm to listed species and their habitats than would otherwise result

from the application of pesticide discharges consistent with the conditions of the draft PGP."

 

Direct coordination and involvement at the local level between the state and federal agencies responsible for protection

of listed species and their habitat works best to allow necessary vegetation management operations to occur, while at

the same time protecting endangered species and habitats. Specific effluent limitations that make sense for protecting

one species in one habitat will not work across the board and may further complicate protection and management

efforts. 
 

Response 

See the PGP Comment Response ESA Essay. 

 

Comment ID 343.1.001.003

Author Name: Murray Charles

Organization: Fairfax County Water Authority

Identify Practical Alternatives to Individual Permits.

 

We agree with EPA's expectation that "compliance with the technology-based effluent limitations and other terms and

conditions in the General Permit will meet the water-quality effluent limitation" (75 FR 31782). Accordingly, EPA needs

to identify practical alternatives to individual permits except in the most challenging of application scenarios. 
 

Response 

For point source discharges resulting from application of biological pesticides and chemical pesticides that leave a residue to Waters

of the United States that are not eligible for coverage under the PGP, there is no alternative other than to obtain coverage under an

individual NPDES permit.
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Comment ID 469.1.001.008

Author Name: Frank Matthew

Organization: Wisconsin Department of Natural Resources (DNR)

In 2.2.1.2.2 and 2.2.4.3.2 (IPM) of the draft permit, some pesticide use requirements listed for two specific patterns

could be applied to other patterns too. "Assess environmental conditions (e.g. temperature, precipitation, and wind

speed) in the treatment area to identify conditions that support target pest development and are conducive for treatment

activities" only listed as IPM practice for one application pattern, "Forest Canopy Pest Control". We think this will be a

good practice for all the pesticide application patterns: "Mosquito and other fly insect pest control", "Aquatic weed and

algae control" and "Aquatic Nuisance animal control". 
 

Response 

In the final PGP, Operators with point source discharges resulting from the application of biological pesticides, and chemical

pesticides that leave a residue to waters of the United States under any of the use patterns are required to "assess conditions." EPA

has also modified this requirement to clarify the environmental conditions Operators must assess. Operators must "Assess weather

conditions (e.g., temperature, precipitation, and wind speed) on the treatment area to ensure application is consistent with all

applicable federal requirements." See part 2.1.3 of the final PGP.

 

 

2.7.1 - WHAT AGENCIES/ DEPARTMENT ARE RESPONSIBLE FOR

PEST CONTROL?

Comment ID 236.1.001.001

Author Name: E.Holub Robert

Organization: Clarendon Blackhawk Mosquito Abatement District, Clarendon Hills, Illinois (IL)

The Clarendon Blackhawk Mosquito Abatement District is the smallest functional mosquito abatement district within

Illinois, serving a little over 2 square miles in the western suburbs of Chicago. The District is administered by trustee

volunteers with operations conducted by a combination of volunteers/part time seasonal staff. The District utilizes an

integrated pest management approach to control mosquitoes. An aggressive mosquito larval inspection/treatment

program is the foundation of our operations. We treat under 100 acres annually with this operation, and will fall well

below the treatment area threshold of 640 acres under the proposed NPDES Draft Pesticides General Permit.

 

West Nile Virus (WNV) is the primary mosquito borne disease within our area. Our county health department runs a

network of gravid traps to monitor WNV activity, and includes two traps within our District. Test results are provided to

our District. When repetitive positive samples are found confirming the presence of WNV within the adult mosquito

population, our District will utilize adult control measures to minimize the WNV transmission cycle to humans. However,
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this contingency adult control operation will push our treatment area above the proposed threshold requiring a NOI by

our District.

 
 

Response 

Under the final permit issued by EPA, a small mosquito control district would be required to submit an NOI, but would not be

subject to all of the recordkeeping and reporting requirements imposed under the PGP. For example, if the mosquito district is an

in-scope public entity that serves a population of 10,000 or less it would be subject to NOI requirements, TBELs (Section 2),

WQBELs (Section 3), monitoring (Section 4), corrective action (Section 6), and reduced recordkeeping and reporting requirements

(Sections 7.1, 7.3, and 7.5).  Such an entity would not be subject to PDMP (Section 5) requirements or the annual reporting

requirements (Part 7.6.  The treatment area thresholds have been increased for the final permit (6,400 acres for adulticiding and an

no threshold for larvaciding), however, all organizations functioning as ‘mosquito control districts’ must submit an NOI, with

further requirements contingent upon the district’s status as a small or large entity. Note that implementation of the permit terms is

determined on a case-by-case basis by the permitting authority.

 

 

Comment ID 248-cp.001.001

Author Name: Knepper Randall

Organization: Saginaw County Mosquito Abatement Commission

The need for NPDES permits has caused great concern in Saginaw County, Michigan as our taxpayers have funded by

an 86% plurality a comprehensive county-wide mosquito control program since 1977. The most important component

for our integrated mosquito management program is larviciding of aquatic habitats that contain mosquito larvae. During

the summer our agency employees 60 seasonal workers who are certified pesticide applicators through the Michigan

Dept. of Agriculture. These 60 seasonal workers are out larviciding every day and make hundreds of applications daily

to habitat such as: seasonally flooded woodlands, roadside ditches, cross country drains, urban ditches, flooded fields,

retention ponds, sewage lagoons, catch basins, tires, and abandoned swimming pools just to name a few habits.

 

It is imperative that this process of NPDES permits allow us to continue to quickly and efficiently apply larvicides and

adulticides as part of our integrated mosquito management program in efforts to reduce the mosquito population in

Saginaw County. If the NPDES permit process limits our ability to apply larvicides, our agency will be forced to increase

efforts to control mosquito population by adulticiding and thus deviated from the more efficient integrated mosquito

management philosophy we have been following for many years. 
 

Response 

EPA’s revisions to the final permit address your concerns.  For example, Part 2.2.1(c)(3) and (4) of the final permit require

decision-makers who must submit NOIs to use larvicides where practicable and feasible for efficacious control when the larval
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action threshold is met and where larviciding is not practicable or feasible, use adulticides when the adult action threshold is met.

 

Comment ID 264.1.001.001

Author Name: Lomberk Heather

Organization: Cumberland County (New Jersey) Mosquito Control Division

The Cumberland County Mosquito Control Division has jurisdiction to provide mosquito control throughout Cumberland

County, New Jersey. We plan to obtain permit coverage since our program focuses on larval mosquito control, which

obviously involves treating wetlands and other water habitats. We frequently provide treatments to larval habitats on

several salt marshes throughout our bay shore area. Just one treatment would put our County over the 640 acre

threshold. 
 

Response 

The final permit will require that all mosquito control districts submit an NOI, regardless of acreage covered.  Further requirements

will be determined by the size of the program and population served.  Also refer to response to Comment ID 236.1.001.001.    

 

Comment ID 264.1.001.007

Author Name: Lomberk Heather

Organization: Cumberland County (New Jersey) Mosquito Control Division

In New Jersey, county government agencies are responsible for performing mosquito control. The New Jersey

mosquito control community has embraced IPM practices for many decades and certainly endorses them. The majority

of these agencies engage in surveillance, biological control, source reduction, and public outreach/education. 
 

Response 

EPA acknowledges and supports that IPM practices are already incorporated into many mosquito control programs and other pest

control organizations nationwide.  EPA expects that in general, currently practiced IPM measures will be largely congruent with the

technology based effluent limitations of the PGP.

 

Comment ID 265.1.001.001

Author Name: Lomberk Heather

Organization: New Jersey Mosquito Control Association
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Most likely, all 21 counties in the state of New Jersey will plan to obtain permit coverage since their programs focus on

larval mosquito control, which obviously involves treating wetlands and other water habitats. Several counties provide

treatments to expansive larval habitats on many of the salt and freshwater marshes found throughout the state. The 640

acre threshold would most likely be reached after just one treatment in any of these counties. 
 

Response 

Refer to response to Comment ID 264.1.001.001.

 

Comment ID 265.1.001.007

Author Name: Lomberk Heather

Organization: New Jersey Mosquito Control Association

In New Jersey, county government agencies are responsible for performing mosquito control. The New Jersey

mosquito control community has embraced IPM practices for many decades and certainly endorses them. The majority

of these agencies engage in surveillance, biological control, source reduction, and public outreach/education. 
 

Response 

Refer to response to Comment ID 264.1.001.007.

 

Comment ID 268.1.001.001

Author Name: Deschamps Timothy

Organization: Central Massachussetts Mosquito Control Project (CMMCP)

The Central Massachusetts Mosquito Control Project (CMMCP) is a regional state agency formed in 1974 and currently

operates in 38 cities and towns in both Worcester and Middlesex counties. Our current service area is over 700 square

miles, with a population estimated at over 700,000. CMMCP offers a full service, year round program of mosquito

control consisting of larval and adult mosquito control, mosquito surveillance, ditch maintenance and wetland

restoration, source reduction and public education. CMMCP has been recognized by the EPA since 2007 as a PESP

partner under the auspices of the AMCA.

 

The integrated pest management (IPM) methods currently employed by CMMCP operate under the guidelines of a joint

statement by the Centers for Disease Control (CDC) and EPA [FN 1], and are comprehensive and specifically tailored

to safely counter each stage of the mosquito life cycle. Larval control through water management and source reduction,

where compatible with other land management uses, is a prudent pest management alternative - as is use of the

environmentally friendly EPA-approved larvicides currently available. When source elimination or larval control
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measures are clearly inadequate, or in the case of imminent disease, CMMCP will employ applications of adulticides by

certified applicators in specific, targeted areas, following established guidelines set by CMMCP and the Mass. Dept. of

Public Health (MDPH). 

 

[FN 1] Joint Statement on Mosquito Control in the United States from the U.S. Environmental Protection Agency (EPA)

and the U.S. Centers for Disease Control and Prevention (CDC);

http://epa.gov/pesticides/health/mosquitoes/mosquitojoint.htm 
 

Response 

Refer to response to Comment ID 264.1.001.007.

 

Comment ID 271.1.001.003

Author Name: Etherson Kellie

Organization: Gainesville Mosquito Control (GMC)

Almost all mosquito control programs in Florida adhere to the Integrated Pest Management (IPM) [although we call it

Integrated Mosquito Management (IMM)] philosophy. We calibrate our equipment, we use hand-held devices to enter

data in the field for record keeping, we use the least amount of chemical necessary to do the job, we provide reports to

the State on an annual basis, etc. Most of our best management practices are spelled out in Florida's White Paper. The

link below will take you to the White Paper. This document was just updated in 2009 and it is what almost all mosquito

control programs use as a tool, guideline, and reference when performing their mosquito control tasks.

 

http://mosquito.ifas.ufl.edu/Mosquito_Control_White_Paper.htm 
 

Response 

Refer to response to Comment ID 264.1.001.007.

 

Comment ID 280.1.001.001

Author Name: Schregardus Donald

Organization: DoD Clean Water Act Services Steering Committee

The following comments are provided by the Department of Defense (DoD) Clean Water Act Services Steering

Committee (CWA SSC), which represents the Departments of the Navy, Air Force, and Army, as well as several other

Defense components and agencies, and the Armed Forces Pest Management Board (AFPMB). Experts within the

AFPMB coordinate pest management at activities in DoD, implement DoD's plan for certification of pesticide

applicators, and develop comprehensive training guidance to implement the technical requirements of the Federal
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Insecticide, Fungicide, and Rodenticide Act (FIFRA).

 

DoD understands EPA's effort to address pest problems through certification and existing permitting programs in order

to protect public health and the environment through the appropriate application of pesticides by trained professionals.

DoD already monitors and reports its pesticide use and is uniquely set up to expand the monitoring effort and address

additional permitting requirements using already available technologies. 
 

Response 

EPA is pleased that DoD is prepared to address additional permitting requirements using already available technologies.

 

Comment ID 284.1.001.001

Author Name: Mountfort Tom

Organization: Denver Water

Denver Water is a political subdivision of the State of Colorado. It serves water to 1.3 million people in the City of

Denver and many surrounding suburbs. Denver Water has an extensive raw water collection system located in

numerous watersheds. Denver Water's raw water collection system is composed of numerous ditches, diversion

structures, forbays, storage reservoirs, and water treatment plants, located throughout a geographically diverse and

extensive area. As one of the largest landowners in the State of Colorado, and a major water utility, Denver Water

utilizes pesticides for various applications including mosquito control during the summer months; rodent animal control

year around; aquatic nuisance animal control and aquatic weed and algae control on an as needed basis; and noxious

weed control along industrial rights-of-way during the summer growing season. The size of application can vary from

one prairie dog hole to several acres of rights-of-way for noxious weeds. The use of pesticides is necessary to control

nuisance pests, to prevent the spread of noxious weeds, to protect public health, to protect earthen dams and ditches

from burrowing animals and plants, to prevent taste and order problems, and to protect Denver Water's water supply. 
 

Response 

EPA acknowledges the critical need to use pesticides to control nuisance pests, to prevent the spread of noxious weeds, to protect

public health, to protect earthen dams and ditches from burrowing animals and plants, to prevent taste and odor problems.

 

Comment ID 284.1.001.017

Author Name: Mountfort Tom

Organization: Denver Water

In Colorado, the State, Counties, and local governing bodies have authority and responsibility to order landowners to

apply pesticides to control the spread of noxious weeds, and in certain occasions to apply pesticides at a landowner's
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expense. C.R.S. §§ 35-5-108, 109. When making a decision to apply pesticides, Denver Water will apply pesticides

based on complaints by adjacent property owners affected by mosquitoes and when mosquito larvae are present in

water bodies. Denver Water also applies pesticides to control noxious weeds when requested by counties. Colorado

pest control statutes authorize and in some instances require certain public entities to adopt integrated pest

management plans, but the Colorado statutes do not define the contents of the plan. See, e.g., C.R.S. § 35-5.5-102(1). 
 

Response 

EPA acknowledges the comment, but Denver Water is responsible for complying with the State of Colorado’s NPDES permit. See

Appendix C of the final PGP which describes areas covered by the PGP.

 

Comment ID 286.1.001.001

Author Name: Fiess David

Organization: Fort Wayne-Allen County Department of Health (DOH),  Indiana (IN)

The Department of Health's mosquito program began in the late 1970's due to a St. Louis Encephalitis outbreak. Since

the beginning of the program, integrated pest management has been utilized. The public is repeatedly educated about

the preventive importance of eliminating mosquito breeding sites around their homes and using repellants. If tires or

containers holding water are identified around a home, the occupant is educated and provided a warning to eliminate

the breeding source. If not removed, stronger enforcement action may occur. Permanent breeding sites are inspected

and treated using environmentally-friendly larvicides that are approved by the Environmental Protection Agency. Adult

mosquito surveillance is conducted to monitor for West Nile virus. If a West Nile virus-positive sample is identified, then

adulticiding is conducted in a 1/2-mile radius area around the trap location. The public is informed of the adulticiding via

the media, department website, and an email notification system.

 

Most of what is being asked of pesticide applicators for mosquito control in the National Pollution Discharge Elimination

System (NPDES) Draft Permit is already conducted by the DOH's mosquito program. 
 

Response 

Refer to response to Comment ID 264.1.001.007.
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Comment ID 286.1.001.012

Author Name: Fiess David

Organization: Fort Wayne-Allen County Department of Health (DOH),  Indiana (IN)

The Fort Wayne-Allen County Department of Health strives to protect the health of the public and prevent damage to

the environment. The mosquito control program of Allen County has utilized integrated pest management practices for

many years and will for years to come. 
 

Response 

Refer to response to Comment ID 264.1.001.007.

 

Comment ID 290.1.001.016

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue 2: What types of government agencies/departments have the responsibility or are mandated to perform pest

control? Are they already required to implement IPM? What specific IPM practices do they already perform?

 

Comment: Programs include those with statewide responsibility (e.g. Delaware); commissions (usually city, e.g.

Virginia); roads or other departments in small municipalities/counties, divisions within county health departments, and

county abatement districts (e.g. Florida, New Jersey and California).

 

The extent of mandates for the use of Integrated Mosquito Management practices are relatively consistent across the

board (mosquito control agencies in Florida perform under state mandate) for named county agencies, but can vary

widely in other entities based upon resource availability. All mandatory certification training courses for operators

emphasize the use of integrated strategies in the management of mosquitoes. The Best Management Practices for

Integrated Mosquito Management (BMPIMM) document (attached) drafted by the AMCA describes practices that

should be utilized by all programs to the degree practicable. Many of the named districts actually employ methodologies

well beyond those described in the document. Smaller entities may utilize service requests instead of trapping/dipping

counts as pre- and post-application efficacy measures; they maintain calibrated equipment per label specifications and

keep records of varying depth. Mapping and public education is done when warranted and/or resources allow.  
 

Response 

Refer to response to Comment ID 264.1.001.007.
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Comment ID 294.1.001.001

Author Name: Goehring Doug

Organization: North Dakota Department of Agriculture

The North Dakota Department of Agriculture is the lead pesticide regulatory agency in North Dakota, working with EPA

as a co-regulator to regulate the sale, distribution, storage, and use of pesticides. The Department is also an advocate

for North Dakota farmer and ranchers and the rural community. We also work with county weed control associations to

manage noxious weeds in the state using chemical and non-chemical management strategies. Therefore, we have

extensive knowledge of how pesticides are distributed and used in the state, as well as expertise in bringing the public

into compliance with pesticide-related laws and regulations. 
 

Response 

EPA acknowledges the significant role of state agriculture agencies in the regulation and management of pesticide use.

 

Comment ID 319.2.001.002

Author Name: Guthrie, Sr. Douglas

Organization: Monmouth County Mosquito Extermination Commission (MCMEC)

MCMEC is a semi-autonomous county government agency that applies mosquito control pesticides throughout the

County. We do not hire contractors. No municipalities provide such services. To the best of our knowledge, no private

pesticide companies provide mosquito control services in the County. Naval Weapons Station Earle (federal facility) has

contracted with us to provide mosquito surveillance and control. Gateway National Recreation Area has contracted with

us to count, identify and pool for testing mosquitoes collected by NPS staff. Fort Monmouth provides mosquito

surveillance and control services for its facility. 
 

Response 

EPA acknowledges the role of mosquito control districts in providing service to both public and private entities.

 

Comment ID 319.2.001.011

Author Name: Guthrie, Sr. Douglas

Organization: Monmouth County Mosquito Extermination Commission (MCMEC)

Types, sizes and numbers of entities responsible for controlling pests and implementing IPM
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In New Jersey, mosquito control for the most part is conducted by a county government agency authorized by state

public health statutes. The operations are regulated by FIFRA and NJ Pesticide Control Program regulations (NJAC

7:30). The New Jersey Mosquito Control Association and the MCMEC are partners under the American Mosquito

Control Associations Pesticide Environmental Stewardship Program under USEPA.

 

The NJMCA's PESP Strategy Document can be found at http://www.njmca.org/files/PESP.pdf. This strategy document

describes how mosquito control is conducted in New Jersey. 
 

Response 

Refer to response to Comment ID 264.1.001.007.

 

Comment ID 320-cp.001.008

Author Name: Rainey Tadhgh

Organization: Associated Executives for Mosquito Control Work in New Jersey

In New Jersey, county government agencies are responsible for performing mosquito control. The New Jersey

mosquito control community has embraced IPM practices for many decades and certainly endorses them. The majority

of these agencies engage in surveillance, biological control, source reduction, and public outreach/education. 
 

Response 

Refer to response to Comment ID 264.1.001.007.

 

Comment ID 331.1.001.001

Author Name: Rauscher Kenneth

Organization: Michigan Department of Agriculture (MDA)

MDA is the state lead agency for regulating pesticide use in accordance with the Federal Insecticide, Fungicide and

Rodenticide Act (FIFRA) and state regulatory requirements that in many ways exceed FIFRA. MDA also works with

U.S. Environmental Protection Agency, Region 5 Pesticide Enforcement under a Performance Partnership Grant

Agreement, Michigan's pesticide use regulations in many ways exceed the limited scope of the draft general permit for

NPDES permits. In addition MDA works cooperatively with our sister agency the Michigan Department of Natural

Resources and Environment (MDNRE) which is responsible for permitting aquatic vegetation control projects, mosquito

larviciding and NPDES permits. While MDA maintains the position that legal pesticide use under FIFRA and state law

should not require an NPDES permit under the Clean Water Act (CWA), MDA will continue to work with MDNRE as the

state general NPDES permit is developed for pesticide point source discharges. Working cooperatively, MDA hopes to

reduce redundant regulatory oversight, minimize economic impact and maintain protection of human health and the
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environment. 
 

Response 

Refer to response to Comment ID 294.1.001.001.

 

Comment ID 331.1.001.002

Author Name: Rauscher Kenneth

Organization: Michigan Department of Agriculture (MDA)

1. What types of government agencies/departments have the responsibility or are mandated to perform pest control?

Are they already required to implement IPM? What specific IPM practices do they already perform? 

 

MDA is only aware of federal agencies such as the U.S. Fish and Wildlife Services (FWS) or U.S. Department of

Agriculture (USDA) Wildlife Control, and USDA APHIS PPQ that perform pesticide applications. In the case of FWS,

they perform lampricide applications to control sea lamprey in Waters of the United States. USDA performs only

terrestrial applications for starling control. USDA APHIS performs pesticide applications for regulated plant pest control.

MDA is unaware of any specific integrated pest management (IPM) requirements imposed on these agencies. 
 

Response 

Executive Order 13514 (2009) requires that federal agencies promote pollution prevention and eliminate waste by implementing

integrated pest management and other appropriate landscape management practices.    

 

Comment ID 333.1.001.001

Author Name: Kington Becky

Organization: Montana Weed Control Association (MWCA)

Montana has had a noxious weed law since 1985 requiring landowners to manage noxious weeds; we are aggressive

with identifying and treating new threats to our state and there are currently 32 state- listed noxious weeds. We have a

county weed coordinator or extension agent in place in all 56 counties who manages weeds. We are the only state in

the Union with a noxious weed trust fund dedicated solely for the purpose of helping weed and land managers with

noxious weed treatment, education and research. This long term commitment to noxious weed management gives

Montanans a proven history of integrated weed management including the use of pesticides. Our weed managers have

worked with the EPA and they understand and work within the requirements of the Federal Insecticide, Fungicide, and

Rodenticide Act (or FIFRA). 
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Response 

EPA acknowledges the critical role of weed control districts in the control and management of noxious weeds.

 

Comment ID 336.1.001.004

Author Name: Moore David

Organization: Southwest Florida Water Management District (SWFWMD)

For these reasons, we appreciate USEPA's efforts to make the PGP program "workable" given the large number of

operators which will be affected by this action and the fact that the majority of aquatic plant control operations are

conducted and funded by state agencies responsible for protection of fish and wildlife habitat, maintaining water quality

or providing flood control. In Florida, permits to conduct aquatic plant control operations must be obtained from the

Florida Fish and Wildlife Conservation Commission in order to protect human health, safety, recreation, and to the

greatest degree practicable, prevent injury to plant life, animal life and property. 
 

Response 

EPA acknowledges support to the approach taken.

 

Comment ID 336.2.001.006

Author Name: Moore David

Organization: Southwest Florida Water Management District (SWFWMD)

In most states, aquatic plant management operations on large natural waters are conducted by states' Department of

Natural Resources or similar agencies. In Florida, aquatic plant management operations are both permitted and funded

by the Florida Fish and Wildlife Conservation Commission (in the past the Florida Department of Environmental

Protection). Operations are and have been closely coordinated with state and local agencies and the U.S. Fish and

Wildlife Service (USFWS) at the local level. Examples include the Winter/Summer Treatment Plan for the Crystal River,

which modifies aquatic plant management operations during the winter when populations of West Indian manatees are

high and ongoing coordination with the USFWS to protect snail kite habitat on Lake Tohopekaliga. 
 

Response 

EPA acknowledges that in many states, pest control is done in coordination with multiple state agencies, some of which may

actually be the permitting agency.
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Comment ID 356.1.001.007

Author Name: Unknown Unknown

Organization: Lee County Mosquito Control District (LCMCD)

1. What types of government agencies/departments have the responsibility or are mandated to perform pest control?

Are they already required to implement IPM? What specific IPM practices do they already perform?

 

All Florida Department of Agriculture and Consumer Services sanctioned mosquito control agencies are mandated

through Florida State Statue to follow IPM practices for mosquito adulticide practices. All facets of IPM are covered;

adult surveillance, action threshold, record keeping, monthly reports and annual reports. 
 

Response 

Refer to response to Comment ID 264.1.001.007.

 

Comment ID 378.1.001.020

Author Name: Dwinell Steven

Organization: Florida Department of Agriculture and Consumer Services

In Florida, many types of government agencies/departments have responsibility or are mandated to perform pest

control. These include mosquito control districts, the Department of Agriculture and Consumer Services (for introduced

agricultural and forest pests), water management and drainage control districts for aquatic weed control, wildlife

management and public land managers for aquatic and invasive plant management, school districts (for pest

management on school property), and public housing agencies (for pest management in public housing). 

 

Some of these are mandated currently to utilize IPM principles in the practice of their pest management activities

(mosquito control districts - Chapter 388, Florida Statutes) while others use these principles as a matter of policy such

as school districts and the Department of Agriculture and Consumer Services (forestry pest management). 

 

Specific IPM practices are described in documents produced by programs that either are required or adopt these

practices by policy. 
 

Response 

Refer to responses to Comment IDs 264.1.001.007 and 336.2.001.006.

 

Comment ID 379.1.001.016
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Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

The Delaware Division of Fish and Wildlife (DFW) uses more aquatic pesticides than any state or other public agency in

Delaware.  A variety of aquatic pesticide products are critical management tools as part of our Integrated Pest

Management (IPM) approach that allow our Wildlife and Fisheries programs to  protect, conserve, restore, enhance or

otherwise manage fish and wildlife populations and their habitats; and for our Mosquito Control program to maintain a

good quality-of-life for people (in terms of eliminating or reducing nuisance, annoyance, pestilence), for protecting public

health, and for avoiding or lessening adverse impacts to local economies that severe mosquito infestations can cause.

The DFW possibly now having to work under NPDES permits (whether general or individual NPDES permits) to

continue to use these important management tools must occur in manner that will not unduly make our use of aquatic

pesticides any more expensive than it currently costs, any more burdensome than our current labors, or any less

effective for achieving management objectives than our current efficacies.  

 

The DFW's use of aquatic pesticides primarily involves the following activities:

 

-Wildlife Section - on a statewide basis, for control using aquatic herbicides of non¬native, invasive strains of

Phragmites australis (reed grass) in coastal/tidal or inland/freshwater wetlands, whether on federal, state, county,

municipal or private lands.   

 

-Fisheries Section - on a statewide basis, for control using aquatic herbicides of undesirable emergent, floating or

submergent aquatic vegetation in state-owned millponds; and for control using algaecides of undesirable aquatic algae

in state-owned millponds.  [It's been almost 25 years since the Fisheries Section last had to use a piscicide for fish

community composition control, but there's always potential for Fisheries to once again have to resort to some rotenone

use.]  

 

-Mosquito Control Section - on a statewide basis, for control using mosquitocides of immature aquatic (larval)

mosquitoes via larviciding, or for control of adult mosquitoes via adulticiding, on federal, state, county, municipal or

private lands.   

 
 

Response 

EPA acknowledges the roll of state fish and wildlife agencies in controlling pests the aquatic pesticides to protect ecosystems,

infrastructure and public health. 

 

Comment ID 394.1.001.001

Author Name: Riexinger Patricia

Organization: New York State Division of Fish, Wildlife and Marine Resources
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The Bureau of Fisheries of the Division of Fish, Wildlife and Marine Resources (DFWMR) has two programs that would

be affected by the draft permit. Both programs involve applying piscicides directly to waterbodies to control populations

of selected fishes.

 

The first involves the application of rotenone to various waterbodies to eliminate non-native fishes, and restore selected

native fishes. Examples include: the elimination of the invasive snakeheads from a portion of a watershed in

southeastern New York; and the elimination of non-native and competitive fishes from ponds for restoration of the New

York endangered round whitefish and the greatly declined brook trout.

 

The second program is sea lamprey control via the application of lampricides to portions of waterbodies that provide

sea lamprey nursery habitat. New York has conducted such treatments on Lake Champlain, Seneca Lake, Cayuga

Lake and/or tributaries to those waters. Similar treatments are conducted on the Great Lakes under the direction of the

Great Lakes Fisheries Commission. New York has a strong interest in the success of the Great Lakes program and

therefore would share concerns raised by agencies involved with lamprey control in the Great Lakes.

 

Most of the following comments are from the perspective of DFWMR in conducting sea lamprey control and using

rotenone to control non-native fish populations that is as an applicant for the General Permit. However, DFWMR also

reviews applications to apply by pesticides by other applicants. The most common applications reviewed are those to

control aquatic plants such as Eurasian watermilfoil. Thus, we share the perspective of both the applicant and the

regulator's role. 
 

Response 

Refer to response to Comment ID 336.2.001.006.

 

Comment ID 398.1.001.012

Author Name: Williges Eric

Organization: Mosquito Control, Essex County Division of Environmental Services,  New Jersey (NJ)

The types of government agencies/departments responsible to perform pest control. Are they already required to

implement IPM and what specific IPM practices do they already perform?

 

Comment: In New Jersey, county government agencies are responsible for performing mosquito control. The New

Jersey mosquito control community has embraced IPM practices for many decades and certainly endorses them. The

majority of these agencies engage in surveillance, biological control, source reduction, and public outreach/education. 
 

Response 

Refer to response to Comment ID 264.1.001.007.
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Comment ID 423.1.001.009

Author Name: Hornby Jonathan

Organization: Lee County Mosquito Control District (LCMCD)

All Florida Department of Agriculture and Consumer Services sanctioned mosquito control agencies are mandated

through Florida State Statue to follow IPM practices for mosquito adulticide practices. All facets of IPM are covered;

adult surveillance, action threshold, record keeping, monthly reports and annual reports. 
 

Response 

Refer to response to Comment ID 264.1.001.007.

 

Comment ID 459.1.001.027

Author Name: Lieske Sean

Organization: Water Resources Division,  City of Aurora Water Department,  Aurora,  Colorado (CO)

1. What types of government agencies/ departments have the responsibility or are mandated to perform pest control?

Are they already required to implement an Integrated Pest Management plan [IPM]? What specific IPM practices do

they already perform?

 

In Colorado, the state, counties, and local governing bodies have authority and responsibility to order landowners to

apply pesticides to control the spread of noxious weeds, and in certain occasions to apply pesticides at a landowners

expense. C.R.S. §§ 35-5-108, 109. Colorado pest control statutes authorize and in some instances require certain

public entities to adopt integrated pest management plans, but the Colorado statutes do not define the contents of the

plan. See, e.g., C.R.S. § 35-5.5-102(1). 
 

Response 

Refer to response to Comment ID 264.1.001.007.

 

Comment ID 486.1.001.003

Author Name: Laroche Francois

Organization: South Florida Water Management District (SFWMD)

The South Florida Water Management District manages invasive exotic aquatic and terrestrial plants in canals and on

levees of the Central & South Florida Flood Control Project, public lakes and rivers, the Water Conservation Areas,
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Stormwater Treatment Areas (STAs), interim lands (lands slated for either STAs, Everglades restoration projects or

water preserve areas) and on public conservation lands. Additionally, the District cooperates with other land

management agencies within the District's boundary in support of regional vegetation management goals. Successful

restoration of the South Florida ecosystem hinges on the ability to reverse the environmental degradation chiefly

caused by human activities over time and to prevent further degradation. While efforts of the Comprehensive

Everglades Restoration Plan (CERP) and Restoration Coordination and Verification (RECOVER) programs have made

it clear that restoration involves numerous factors, the potential impact of invasive species has emerged as a high

priority for CERP planning. Invasion of South Florida's natural habitats by nonindigenous (non-native or exotic) plant

and animal species has significantly changed the ecosystem, particularly by displacing native species. The

implementation of a vegetation management program is necessary to ensure the continued use and function of the

region's water resources and preservation of South Florida's conservation lands. As such, the US Environmental

Protection Agency's (EPA) proposed pesticide NPDES general permit is very significant to our agency. 
 

Response 

EPA acknowledges support for the approach taken.

 

Comment ID 488.1.001.001

Author Name: Cadman Sollie

Organization: Wyoming Weed and Pest Council

The Wyoming Weed and Pest Council represent 23 county district programs in Wyoming that are tasked with the

control of invasive weeds and pests. This includes weeds such as Tamarisk, Russian olive and purple loosestrife that

are often found in close proximity to water. In some cases, these districts are also responsible for county-wide mosquito

control and grasshopper suppression programs that include watersheds and riparian areas. The 23 districts making up

the Council consist of over 60 employees and 135 local landowners that serve as board members. The Council is

nationally recognized for its pro-active, effective management of invasive weeds and pests. 
 

Response 

Refer to response to Comment ID 333.1.001.001.

 

Comment ID 503.1.001.010

Author Name: Dulla Chuck

Organization: Vector Borne Disease Prevention,  Marion County (Indianapolis) Health Department (MCHD) Mosquito Control

What types of government agencies/departments have the responsibility or are mandated to perform pest control? Are

they already required to implement IPM? What specific IPM practices do they already perform?
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-In Indiana, county health departments are primarily mandated to perform mosquito control activities, though not all

counties have such programs. MC is not currently mandated to perform IPM, but we do follow IPM procedures of our

own volition. MC follows a comprehensive IPM approach that includes: chemical control, source reduction, biological

control, and education. 
 

Response 

Refer to response to Comment ID 264.1.001.007.

 

Comment ID 506.1.001.024

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

There are many agencies with the responsibility to perform pest control, among them are the Texas Parks and Wildlife

Department, Texas Department of Transportation, Corps of Engineers, river authorities, counties, cities, mosquito

control districts, etc. Many agencies implement IPM as policy. Among the IPM practices used are grass carp for hydrilla

control and predator insects to control salt cedar, etc. 
 

Response 

Refer to responses to Comment IDs 264.1.001.007 and 336.2.001.006.

 

Comment ID 518.1.001.007

Author Name: Szyska Michael

Organization: Northwest Mosquito Abatement District (NWMAD)

PGP 2.0 Technology-Based Limitations

 

ISSUE 1: What types of Government agencies/departments have the responsibility or are mandated to perform pest

control? Are they already required to implement IPM? What specific IPM practices do they perform?

 

COMMENT: The Northwest Mosquito Abatement District (NWMAD) is a governmental, special taxing district per the

Mosquito Abatement District Act (70 ILCS 1005/).

 

NWMAD is the second largest Mosquito Abatement District (MAD) in Illinois covering an area of 242 square miles and 9

Townships in northwest Cook County. It has a population base of over 750,000 residents. Like many other MAD's in

Illinois it has a relatively small full-time staff (12) and a larger seasonal staff (56-58) that supervise and perform the
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actual mosquito control larvicide/adulticide treatments, inspections and quality control assessments. NWMAD is

governed by an appointed 5 member Board of Trustees. Trustees are primarily responsible for the financial/budgetary

aspects of the District. In 2009, NWMAD treated10,426 bodies of water for mosquitoes. Additionally, 60,000+ catch

basins (street & off-road) are treated annually with larvicide and approximately 347 non-catalogued sources of ditches,

stagnant creeks, low area, building foundations, tire piles, abandoned swimming pools, etc.

 

NWMAD performs all integrated pest management (IPM) protocol outlined in the general permit within varying degrees

as circumstances and "practicality" permits. Mosquito control in Illinois is regulated under the Department of Agriculture

which requires licensing and all employees performing mosquito control work are educated in IPM practices.

Additionally, the Illinois Department of Public Health requires annual reports of all MAD's in Illinois and also directs

adherence to IPM protocols. NWMAD also belongs to professional mosquito control organizations that also support IPM

or Integrated Mosquito Management (IMM) practices including the American Mosquito Control Association (AMCA) and

the Illinois Mosquito and Vector Control Association. NWMAD also endorses the AMCA's mosquito control Best

Management Practices.

 

RECOMMENDATION: The EPA should consider the AMCA's Integrated Mosquito Management (IMM)/Best

Management Practices for inclusion in the general permit to help clarify confusion regarding what is practical and

attainable IPM for mosquito control, as well as, minimizing pesticide discharges to waters of the US. 
 

Response 

Refer to response to Comment ID 264.1.001.007.

 

Comment ID 608.1.001.025

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

The Department has responsibility to perform pest control on lands and waters it manages to meet its trust species and

multiple use authorities, other laws, policies, and executive orders, e.g., Executive Order 13112. The FIFRA directs all

federal agencies, including the Department, to use an IPM approach to manage pests.

 

The Department conducts an IPM program to reduce risks to people, land and water resources, and the environment

from pests and pest-related management strategies. Proposed pest management activities must be conducted

according to our Departmental Manual and resource management or IPM plans. The IPM process is used to determine

when to implement pest management actions and which combination of strategies will be most effective for each pest

situation. Under the Department's IPM program, all proposed pesticide use on lands managed or regulated by the

Department must be reviewed and approved prior to application and the amount applied recorded in annual use logs. 
 

Response 
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Refer to response to Comment ID 264.1.001.007.

 

Comment ID 619.1.001.001

Author Name: Pafko Frank

Organization: Minnesota Department of Transportation (MnDOT)

Mn/DOT conducts many activities statewide which utilize pesticide applications within our right-of-way. Goals of the

roadside maintenance program are to provide the public a safe, aesthetic and natural appearing roadside and to

maintain a vigorous turf which helps control noxious weeds. Mn/DOT applies both terrestrial and aquatic pesticides near

water.  
 

Response 

EPA acknowledges the extensive role of state transportation departments in right-of-way pest management.   

 

Comment ID 635.1.001.018

Author Name: Curtis Thomas

Organization: American Water Association, Association of California Water Agencies and Association of Metropolitan Water

Agencies

Who is responsible for aquatic pest control and what is their current integrated pest management practice (IMP)? (75

FR 31783)

 

In almost all cases, the "entity in responsible charge" will be the owner/operator of the body of water being treated. This

entity is very typically the one that understands site history and has firsthand knowledge of site characteristics.

Accordingly, the familiarity that this entity has allows for the best and most appropriate decision on the use of

pesticides. In the case of a community water system or irrigation district, it would be the utility itself. The utility could

then either conduct the application itself or contract for application services as necessary, ensuring that appropriate

contractual requirements are in place to assure compliance with the NPDES permit. It is possible that, either because

ownership of the water resource rests with another entity or due to the structure of the utility that the responsibilities

associated with the NPDES would be delegated through a contractual arrangement. In order to have flexibility to deal

with this limited subset of cases, the NPDES permit structure should be based on "entity in responsible charge."

 

Our members' experiences indicate that the use of integrated pest management (IPM) is prevalent and that IPM

includes the use of pesticides as needed. EPA's docket for re-registration of copper-based pesticides, which includes

aquatic use pesticide application, is an apt illustration. In this instance, the label requirements reflect a body of research

and experience drawn from academic, state agency, and applicator expertise. The label provisions represent

substantially lower doses than were historically applied. The issues of application area and timing are also addressed.
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State guidance identifies the opportunities for using alternatives to pesticides ranging from nutrient management to

physical removal to introduction of biological controls. This guidance and the flexibility in the current label emphasize

the site-specific nature of control strategy selection and implementation. 
 

Response 

EPA is aware that primary responsibility of pest control often falls on the owner/operator of a water body, but may often by shared

or delegated to other parties.  Also, refer to response to Comment ID 264.1.001.007.  

 

Comment ID 662.001.001

Author Name: Upham Nancy

Organization: Churchill County Mosquito,  Vector and Weed Control District, Nevada

I am the District Manager of the Churchill County Mosquito, Vector and Weed Control District. Our District covers

mosquito, weed, vector and conservation District applications to the Carson River corridor. Our County is comprised of

4900 square miles of Federal, State, BLM, US Navy, private, public and Indian lands. All of these have different

thresholds for control.

 

Our County has been the hub of West Nile virus activity since 2004 for the State of Nevada and recently our budget has

had to absorb State testing fees in order to process our virus testing. 
 

Response 

Refer to response to Comment ID 333.1.001.001.

 

Comment ID 666.1.001.003

Author Name: Saums Glenn

Organization: Surface Water Quality Bureau,  New Mexico Environment Department

The draft permit is intended to regulate discharges from four categories of discharges or pesticide use patterns (Fed.

Register page 31781 - Categories of Facilities Covered). One category is "Aquatic Nuisance and Animal Control" which

is described as "to control invasive or other nuisance species in water and at water's edge. Aquatic nuisance animals in

this use category include, but are not limited to fish, lamprey, and mollusks. "

 

In New Mexico there are on-going programs to restore native fish species such as the Gila Trout (Oncorhynchus gilae)

and Rio Grande cutthroat trout (Oncorhynchus clarki virginalis) that have involved the eradication of non-native species

(e.g., Brown trout) from certain waterbodies (usually in headwaters). This program is principally administered by the

New Mexico Department of Game and Fish. The intent is to first remove non-native fish species from an isolated stream
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reach and then to reintroduce the desired native species. The non-native species must be completely removed prior to

the reintroduction to eliminate the risk of competition and genetic diversification through interbreeding. Gila trout were

down listed from federally "endangered" to "threatened" in 2006. Piscicide use was a major factor in renovation and

establishing new populations, which made this possible. Rio Grande cutthroat trout are not currently federally listed but

have been petitioned for listing. A major factor in preventing them from becoming listed will be continued progress in

establishing new populations, for which piscicide use is essential. Otherwise stated, these projects are designed to

"restore the biological integrity" within the project's area, which is an objective consistent with the Clean Water Act's

Section 101(a) objective.

 

The purpose of this comment is two-fold: first it illustrates another important example within this category of this

pesticide use pattern which includes the preservation and restoration of threatened or endangered species and not

merely the control of nuisance animals and second to respond to EPA's request for information on what types of

government agencies/departments have the responsibility / mandate to perform pest control (Federal Register page

31783). 
 

Response 

EPA is aware that state fish, game, and wildlife agencies avail themselves of piscicides as a means to protect endemic species and

habitat.

 

Comment ID 669.1.001.001

Author Name: Hut Thomas

Organization: Dayton & Montgomery County Public Health, Ohio

Public Health - Dayton & Montgomery County, located in Dayton, Ohio serves a population of 530,000 people and has

operated a mosquito control program for over 20 years. Our program consists of three licensed pest control operators

and temporary summer interns to provide both larval and adult mosquito surveillance and control. Our program follows

established Integrated Pest Management (IPM) practices which provides safe yet effective mosquito control in our

county. 
 

Response 

Refer to response to Comment ID 264.1.001.007.

 

Comment ID 685.1.001.013

Author Name: Musa Christine

Organization: Warren County Mosquito Extermination Commission (WCMEC), New Jersey
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TECHNOLOGY-BASED EFFLUENT LIMITS

 

• Types, sizes and numbers of entities responsible for controlling pests and implementing IPM

 

New Jersey has 21 counties which provide mosquito control within their borders and the State Mosquito Control

Commission which works with some of those counties to provide control through their mandated state airspray program

(N.J.S.A. 26:9-12.1). There are also other mosquito control operations being conducted by municipalities and private

companies in New Jersey and these are regulated through the NJ Department of Environmental Protection Agencies

Pesticide Control Program (N.J.A.C. 7:30) 
 

Response 

Refer to response to Comment ID 336.2.001.006.

 

Comment ID 693.001.001

Author Name: Caton William

Organization: FLORIDA FISH AND WILDLIFE CONSERVATION COMMISSION

The Florida Fish and Wildlife Conservation Commission (FWC) is designated by the State Legislature as the lead

agency to "direct the control, eradication, and regulation of noxious aquatic weeds and direct the research and planning

related to these activities…so as to protect human health, safety, and recreation and, to the greatest degree

practicable, prevent injury to plant and animal life and property." Accordingly, the FWC administers three programs in

which pesticides are applied in, over, or near waters of the U.S. in order to control aquatic plants.

 

The FWC administers an aquatic plant control permitting program with more than 7,200 active permits issued mostly to

riparian owners and local governments for small scale operations that would in most cases fall under the proposed EPA

threshold of 20 acres for aquatic weed and algae control. FWC contracts with local governments and private companies

to control plants, mostly invasive species, in Florida public lakes and rivers and conservation area lands. An estimated

100,000 acres of plants are controlled in these two programs, mostly with herbicides, in aquatic and wetland sites each

year.

 

Invasive plants have been controlled in Florida waters for more the 110 years and FWC's Invasive Plant Management

Program has more than 40 years of experience regulating the control of aquatic weeds and algae conducted by the

public and private sectors. During that period, most of the elements addressed in the Draft EPA PGP have been

evaluated and regulations enacted that allow for responsible use of pesticides in aquatic weed and algae control to

conserve the multiple uses and functions of Florida waters. 
 

Response 

Refer to response to Comment ID 336.2.001.006.
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Comment ID 693.001.007

Author Name: Caton William

Organization: FLORIDA FISH AND WILDLIFE CONSERVATION COMMISSION

As addressed, FWC is the lead agency designated by the Florida Legislature to direct the control of aquatic plants in

Florida waters. Accordingly, FWC issues permits and enters into contracts with governments and private companies to

control aquatic plants in U.S waters within the state. The regulation of aquatic plant control activities by FWC has been

authorized by administrative rule (Chapter 68F-20, F.A.C.) for more than 30 years using integrated pest management

strategies that are commensurate with IPM requirements in the Draft PGP. In Florida, FWC evaluates the major uses

and functions of each water body including presence of listed species. Management teams and objectives are identified

and approximate acreages are estimated for plants targeted for control. There are more than 60 available tools

available to manage aquatic plants in Florida waters that fall within five basic categories including: biological,

mechanical, cultural, chemical, and environmental means. Control methods and strategies are approved by FWC that

are compatible with the uses and functions of each system and will achieve management objectives while conserving or

enhancing non-target plants. 
 

Response 

Refer to response to Comment ID 336.2.001.006.

 

Comment ID 931.001.007

Author Name: Mahoneyer Dennis

Organization: County of Salem Mosquito Extermination Commission

In New Jersey, county government agencies are responsible for performing mosquito control. The New Jersey

mosquito control community has embraced IPM practices for many decades and certainly endorses them. The majority

of these agencies engage in surveillance, biological control, source reduction, and public outreach/education. 
 

Response 

Refer to response to Comment ID 264.1.001.007.

 

Comment ID 939.001.001

Author Name: Russell Russell
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Organization: Pennsylvania Department of Agriculture

The Pennsylvania Department of Agriculture is the state lead agency for pesticide regulation and enforcement within

the Commonwealth. 
 

Response 

Refer to response to Comment ID 294.1.001.001.

 

2.7.2 - ARE THERE PRIVATE COMMERCIAL ENTITIES BELOW

THRESHOLDS THAT SHOULD IMPLEMENT IPM?

Comment ID 284.1.001.018

Author Name: Mountfort Tom

Organization: Denver Water

As discussed above, Denver Water believes that the methodology used for determining the threshold limits results in an

inappropriately small threshold for the permit categories. Frequently, operators and their for hire pesticide applicators

will have to apply pesticides multiple times per year making it likely that they will exceed the permit thresholds. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay.

 

Comment ID 290.1.001.018

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue 4: Are there private commercial entities that apply pesticides below the threshold that should be expected to

implement IPM? If so, who arc these and what lPM practices should they be required to implement? Are any private

commercial entities that apply pesticides below the threshold currently implementing IPM practices?

 

Comment: The treatment area for applications of barrier treatments by private companies within a defined area may not

trigger an NOI requirement, but nonetheless may constitute a distinct threat to the waters of the US in some

circumstances. Private entities such as pest control companies applying mosquitocides below the threshold should be

required to implement IMM practices listed in BMPIMM to the maximum extent practicable, while not subject to

provision of an NOT. Many of these entities inform their customers of IMM practices as a part of their service contract
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which would fulfill applicable provisions or the BMPIMM. 
 

Response 

For-hire Applicators, who are not Decision-makers as defined in Appendix A, are not required to submit NOIs. Thus there are no

longer annual treatment area threshold values in the final PGP for for-hire applicators.  See PGP Comment Response NOI

Threshold Essay for discussion of why the Agency is not requiring NOI from all dischargers. 

 

In regard to the comment about IPM or IMM, EPA notes that the final permit does not require IPM but technology-based effluent

limitations which are based on IPM principles. Several commenters have indicated that many Applicators are familiar with IPM but

their main role is to apply pesticides when needed as determined by the Decision-makers.  As such, EPA believes Decision-makers

should be the entities responsible for meeting the effluent limitations in Part 2.2 that are based on IPM principles. EPA also believes

the technology-based effluent limitations in Part 2.2 of the PGP represent the Best Available Technology Economically Achievable

and practicable for Decision-makers that are required to submit NOIs. 

 

In addition, EPA acknowledges and supports that IPM practices are already incorporated into many mosquito control programs and

other pest control organizations nationwide.  EPA expects that in general, currently practiced IPM measures will be largely

congruent with the technology based effluent limitations of the PGP.

 

 

 

Comment ID 331.1.001.003

Author Name: Rauscher Kenneth

Organization: Michigan Department of Agriculture (MDA)

2. Are there private commercial entities that apply pesticides below the threshold that should be expected to implement

IPM? If so, who are these and what IPM practices should they be required to implement? Are any private commercial

entities that apply pesticides below the threshold currently implementing IPM practices? Is the use of annual treatment

area thresholds an appropriate mechanism for establishing technology-based effluent limitations and if so, are the

thresholds provided in the draft general permit appropriate? 

 

The draft permit misses many facets of IPM. MDA suggests that state lead agencies responsible for FIFRA pesticide

regulations are the best equipped to implement IPM across all pesticide uses and recommends that instead of requiring

it under an NPDES permit EPA rely on FIFRA pesticide label use directions. Michigan law requires pesticide

applications performed in schools, day care centers, public buildings and health care facilities to practice specific

elements of IPM. All 24,000 applicators certified to apply pesticides in Michigan (including those performing pesticide

applications to, over or near water) are educated in the principles of IPM through the pesticide applicator certification

process and practice IPM principles that apply to their operations. The driving force in many cases is not regulatory in

nature, but a matter of economical or social benefit. Commercial applicators incorporate elements of IPM into their

services to lower costs and respond to customers that demand environmentally sound services. Private applicators
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employ IPM practices to prevent pest resistance, increase the efficacy of controls and minimize expenses. These IPM

practices are defined in state law as: 

 

"Integrated pest management program" means a program for integrated pest management that includes at least all of

the following elements:

(i) Site evaluation, including site description, inspection, and monitoring and the concept of threshold levels.

(ii) Consideration of the relationship between pest biology and pest management methods.

(iii) Consideration of all available pest management methods, including population reduction techniques, such as

mechanical, biological, and chemical techniques and pest prevention techniques, such as habitat modification.

(iv) Pest control method selection, including consideration of the impact on human health and the environment.

(v) Continual evaluation of the integrated pest management program to determine the program's effectiveness and the

need for program modification. 

 

It is unclear how the use of thresholds will establish effluent limitations. Applicators that do not exceed the thresholds

are not held to all aspects of the permit. Applicators that do exceed thresholds typically operate within the limits of the

pesticide label use directions or existing aquatic permit programs under MDNRE, which establish recognized effluent

limitations. 
 

Response 

The Clean Water Act and FIFRA are different laws with different purposes.  EPA has developed the PGP to provide an option for

Operators to comply with the Sixth Circuit Court’s decision, in which point source discharges from the application of biological

pesticides, and chemical pesticides that leave a residue are required to comply with NPDES requirements.  EPA notes that the PGP

is available only to Operators in areas where the Agency is the permitting authority.  See Appendix C of the PGP for areas covered

under this permit.  NPDES-authorized states, such as Michigan, are developing their own permit consistent with applicable CWA

statutory and regulatory requirements.  

 

Thresholds are no longer applied to Applicators in the final permit nor are Applicators required to comply with Part 2.2 effluent

limitations that are based on IPM principles.  EPA appreciates the information submitted on MDA's definition of IPM. See response

to Comment ID 284.1.001.018 for discussion of annual treatment area thresholds.  See response to Comment ID 290.1.001.018 for

discussion of the relationship between IPM principles and the PGP.  See also response to Comment ID 281.1.001.014 for a

discussion of why CWA requirements beyond those in FIFRA are necessary.

 

Comment ID 356.1.001.008

Author Name: Unknown Unknown

Organization: Lee County Mosquito Control District (LCMCD)

2. Are there private commercial entities that apply pesticides below the threshold that should be expected to implement

IPM? If so, who are these and what IPM practices should they be required to implement? Are any private commercial

entities that apply pesticides below the threshold currently implementing IPM practices? Is the use of annual treatment
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area thresholds an appropriate mechanism for establishing technology  based effluent limitations and if so, are the

thresholds provided in the draft general permit appropriate?

 

Small private commercial entities which fall below the NOI threshold are too small to be concerned about larviciding and

will target adulticiding. Requiring them to implement IPM at a reportable level would be unreasonable. Their activities

would be customer request driven and would be self limiting by the cost to the customer. 
 

Response 

Please refer to PGP Comment Response NOI Threshold Essay and response to Comment ID 290.1.001.018.

 

Comment ID 378.1.001.021

Author Name: Dwinell Steven

Organization: Florida Department of Agriculture and Consumer Services

There are many private commercial entities that operate using IPM principles. In many cases, the use of IPM practices

reduces the costs of pest management. In other cases, the use of IPM is a policy choice. IPM is a practice that is

integral to professional pest management and is a major component of pest management training and re-certification

courses in many pest management disciplines. 

 

The applicability of a requirement to use IPM, as an enforceable provision of a permit, is only reasonable if it is tied to

the conditions associated with the requirement to file an NOI. The potential costs for determining compliance with the

use of IPM principles, and the cost of determining whether IPM principles have been adequately applied, will be

overwhelming unless these are only applicable to operators required to file an NOI. 
 

Response 

See response to Comment ID 290.1.001.018.

 

Comment ID 423.1.001.010

Author Name: Hornby Jonathan

Organization: Lee County Mosquito Control District (LCMCD)

Small private commercial entities which fall below the NOI threshold are too small to be concerned about larviciding and

will target adulticiding. Requiring them to implement IPM at a reportable level would be unreasonable. Their activities

would be customer request driven and would be self limiting by the cost to the customer. 
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Response 

See response to Comment ID 290.1.001.018.

 

Comment ID 503.1.001.011

Author Name: Dulla Chuck

Organization: Vector Borne Disease Prevention,  Marion County (Indianapolis) Health Department (MCHD) Mosquito Control

Are there private commercial entities that apply pesticides below the threshold that should be expected to implement

IPM? Is the use of annual treatment area thresholds an appropriate mechanism for establishing technology-based

effluent limitations and if so, are the thresholds provided in the draft general permit appropriate?

 

-MC's point of view is that if a program is not required to file a NOI, then that program should not be required to follow

IPM procedures. MC believes that different areas of the U.S. have various mosquito control needs; therefore MC feels

that there should be some level of state and/or local input for determining annual treatment thresholds instead of a "one

size fits all" approach. 
 

Response 

See responses to Comment ID 284.1.001.018 and Comment ID 290.1.001.018.  EPA notes that the PGP is available only to

Operators in areas where the Agency is the permitting authority.  See Appendix C of the PGP for areas covered under this permit.

NPDES-authorized states, such as Indiana, are developing their own permit consistent with applicable CWA statutory and

regulatory requirements. See response to Comment ID 315.1.001.021 for discussion of state’s flexibility to design their permit.

 

Comment ID 506.1.001.025

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

The states should be allowed the flexibility to establish IPM requirements and annual treatment area thresholds

depending on the thresholds, sensitive areas and the best available technology. 
 

Response 

See response to Comment ID 315.1.001.021 for discussion of state’s flexibility to design their permit.

 

Comment ID 608.1.001.026
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Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

The Department contracts with private commercial entities to conduct a portion of its pest management activities. These

contractors are required to follow existing laws and Departmental policy and procedures that include implementing the

Department's IPM approach.

 

The Department requires private commercial entities that apply pesticides below the PGP threshold to implement IPM

practices to reduce risk and ensure the use of best management practices. These IPM practices are consistent with

FIFRA requirements. 
 

Response 

See response to Comment ID 290.1.001.018.

 

Comment ID 690.1.001.021

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

Are there private commercial operators that apply pesticides below the NO! thresholds that should be expected to

implement IPM and what practices should be required? 

 

No. These operators are already using IPMpractices that are stated on pesticide labels. 
 

Response 

The Clean Water Act and FIFRA are different laws with different purposes.  The PGP does not change the fact that pesticide

Applicators must continue to comply with FIFRA pesticide labels.  See response to Comment ID 290.1.001.018 for discussion of

IPM practices and thresholds and 281.1.001.014 for why NPDES permit requirements are necessary in addition to those under

FIFRA.

 

Comment ID 693.001.008

Author Name: Caton William

Organization: FLORIDA FISH AND WILDLIFE CONSERVATION COMMISSION

FWC agrees that IPM practices should be implemented regardless of the size of the application. IPM is practiced by
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most aquatic plant managers in Florida, especially in areas contracted or permitted by FWC. IPM is not always readily

obvious. Maintaining established populations of invasive plants at low levels, timing control operations when target

plants are most susceptible, and reducing water levels to lower the volume of water treated are just a few subtle ways

to reduce herbicide discharges to waters while controlling invasive plants. Commercial applicators have developed

methods to reduce pesticide discharges including determining the lowest effective rates, combining pesticide programs

with biological controls (especially grass carp in Florida), using dyes to reduce light and stress aquatic weeds and

algae, etc. 

 

The 20-acre threshold seems to be too low for aquatic weed and algae control, especially when adding many small

systems spread across a state. A small commercial company with only 50 contracts applying EPA registered herbicides

to control 1-2 acres per year of plants in small ponds or lakes would exceed the annual threshold although cumulative

applications to each water body may be significantly below the threshold. If EPA's intent is to capture the majority of

pesticide discharges to U.S. waters, this may be best accomplished in states like Florida by basing NOI submission on

the largest operators who apply herbicides to large systems or more significant waters. This is the approach that Florida

has taken over the past 30 years with the FWC permitting program with little to no significant adverse issues - focus

staff and financial resources on important natural waterways rather than on small ponds or ditches that may be miles

from U.S. waters although remotely connected through some intermittent surface hydrologic connection. 
 

Response 

See responses to Comment ID 284.1.001.018 and Comment ID 290.1.001.018.

 

2.7.3 - ARE THERE MORE SPECIFIC IPM PROCEDURES THAT

BETTER DEFINE EXPECTATIONS? SHOULD EPA DEVELOP A IPM

TEMPLATE?

Comment ID 171.001.003

Author Name: David James

Organization: St. Lucie County Mosquito Control & Coastal Management Services

The permit does not reference the use of "emergence" or "emergence equivalence" traps in combination with weather

and/or tide data to aid in quantification of broad scale larval control measures (a simple/informal modeling process),

only larval counts; however, just finding larvae in a series of dips does not necessarily reflect the spatial distribution of

those larvae (especially when considering limited manpower), while emergence or other adult traps do reflect spatial

distribution of emergent adults and ties them to the requirement of adult control measures if no large scale larviciding is

done (thus tying the larviciding back to IPM because a reduction of adulticiding will be performed)

 

The permit does not appear to include or adequately weigh preventive measures vs reactive control measures, when

preventive measures are clearly profoundly associated with IPM (or as we call it IMM); specifically, it does not appear to
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address application of multiday control chemicals, used as both instantaneous and prolonged (multiday) control

measures 
 

Response 

See response to Comment ID 420.1.001.005 and Comment ID 281.1.001.005.

 

 

Comment ID 225-cp.001.003

Author Name: Schreiber Eric

Organization: Sarasota County

Look forward in seeing a template example for Mosquito and Aquatic Weed Control, hopefully by early winter, so I can

plug in our specific program to be in compliance by the 1st of April 2011. 
 

Response 

See response to Comment ID 378.1.001.022. 

 

Comment ID 264.1.001.008

Author Name: Lomberk Heather

Organization: Cumberland County (New Jersey) Mosquito Control Division

As mentioned earlier, the New Jersey mosquito control community has a rich history of engaging in a variety of IPM

practices. These procedures have been incorporated into the regulations set forth by the NJDEP. Additionally,

guidelines have been produced by such esteemed organizations as the American Mosquito Control Association, the

New Jersey Mosquito Control Association, and the Rutgers University Agricultural Experiment Station, and are regularly

consulted by members of the mosquito control community. The US EPA should allow these comprehensive documents

to continue to guide the activities of these professionals without change. 
 

Response 

EPA appreciates the information provided by the commenter.  EPA acknowledges that IPM practices are already incorporated into

many mosquito control programs and other pest control organizations nationwide.  EPA expects that in general, currently practiced

IPM measures and existing guidelines may be the Pest Management Measures Decision-makers  implement to meet the technology-

based effluent limitations in Part 2.2 of the final PGP. Additionally, EPA notes that Decision-makers are allowed to incorporate by

reference any procedures or plan in other documents that meet the documentation requirements of the PDMP in the final PGP.
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Comment ID 265.1.001.008

Author Name: Lomberk Heather

Organization: New Jersey Mosquito Control Association

As mentioned earlier, the New Jersey mosquito control community has a rich history of engaging in a variety of IPM

practices. These procedures have been incorporated into the regulations set forth by the NJDEP. Additionally,

guidelines have been produced by such esteemed organizations as the American Mosquito Control Association, the

New Jersey Mosquito Control Association, and the Rutgers University Agricultural Experiment Station, and are regularly

consulted by members of the mosquito control community. The US EPA should allow these comprehensive documents

to continue to guide the activities of these professionals without change. 
 

Response 

Duplicate of response to Comment ID 264.1.001.008.

 

Comment ID 284.1.001.019

Author Name: Mountfort Tom

Organization: Denver Water

Denver Water believes that the specific IPM procedures included in the draft permit requirement are burdensome. If

IPM procedures included in the draft general permit are required, EPA should consider clarifying the draft general

permit to allow for-hire pesticide applicators to prepare the IPMs on behalf of operators. An EPA developed IPM

template may be practical and helpful, however, such a template should provide operators with flexibility to develop

their own IPM. Denver Water is not aware of industry specific templates already available. 
 

Response 

The PGP  allows other entities to select and implement Pest Management Measures to meet the technology-based effluent

limitations on behalf of Operators, but it is each Operator’s responsibility to ensure all requirements in the permit are met.  See

response to Comment ID 378.1.001.022 for discussion on the PDMP template.

 

Comment ID 290.1.001.019

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)
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Issue 5: Are there more specific IPM procedures that we can incorporate into this permit to better define IPM

expectations of permittees above or below the threshold? Would an EPA-developed IPM template be practical and

help? If so, what should be included? Are there industry-specific templates already available?

 

Comment: The AMCA drafted a document titled "Best Management Practices for Integrated Mosquito Management and

submitted it for EPA review and use during the drafting period. It is attached as a reference to these comments.

 

[Reproduced from original located in attachment of original letter (Docket ID # 290.1.001).]

 

Best Management Practices for Integrated Mosquito Management

American Mosquito Control Association

December 2, 2009

 

OVERVIEW OF INTEGRATED MOSQUITO MANAGEMENT

Integrated Pest Management (IPM) was first conceived as a means of achieving sustained, effective control of

agricultural pests through concomitant employment of a wide range of control methodologies. iPM has been in

widespread usage for many years and its success as a general strategy has led to usage of the term to describe an

increasing number of approaches to control strategies - often leading to misunderstanding of its actual conceptual

framework. To clarity the concept in terms of its relationship to the unique nature of mosquito prevention/control

methodologies, we use the term Integrated Mosquito Management (IMM) in lieu of IPM.

 

Integrated Mosquito Management is a comprehensive mosquito prevention/control strategy that utilizes all available

mosquito control methods singly or in combination to exploit the known vulnerabilities of mosquitoes in order to reduce

their numbers to tolerable levels while maintaining a quality environment. IMM does not emphasize mosquito

elimination or eradication. Integrated mosquito management methods are specifically tailored to safely counter each

stage of the mosquito life cycle. Prudent mosquito management practices for the control of immature mosquitoes

(larvae and pupae) include such methods as the use of biological controls (native, noninvasive predators), source

reduction (water or vegetation management or other compatible land management uses), water sanitation practices as

well as the use of EPA-registered larvicides. When source elimination or larval control measures are not feasible or are

clearly inadequate, or when faced with imminent mosquito-borne disease, application of EPA-registered adulticides by

applicators trained in the special handling characteristics of these products may be needed. Adulticide products are

chosen based upon their demonstrated efficacy against species targeted for control, resistance management concerns

and minimization of potential environmental impact.

 

Full implementation of modern-day IMM entails significant expenditure of resources that may he beyond the capabilities

of many mosquito control programs subject to significant budget constraints. IMM requires a thorough understanding of

mosquitoes and their bionomics by control personnel; careful inspection and monitoring for their presence and

conditions favoring their development; and prevention of oviposition and human/mosquito contact through effective

public education, sanitation and facility maintenance. All mosquito control programs should strive to employ these IMM

components to the extent possible, but resource availability may limit what any individual program can do. In IMM

programs, all intervention measures are driven by a demonstrated need based on surveillance data and action

thresholds. Applying any mosquito control measure on a pre-determined schedule absent a documented need is not

acceptable practice in any IMM program.
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INTRODUCTION Since the need for mosquito control was recognized as a critical component of public health initiatives

in the early twentieth century, increased knowledge of mosquito biology has driven the formulation of a variety of

methodologies designed to successfully reduce both mosquito nuisance levels and mosquito-borne disease

transmission. As the technologies and knowledge base from which these methodologies were derived have matured,

they have been increasingly seen as mostly complementary or synergistic in nature, providing optimal control as part of

an overall strategy. This has ultimately evolved into a strategy termed Integrated Mosquito Management (IMM). IMM

has been developed to encourage a balanced usage of cultural and insecticidal methodologies and habitat

manipulations in order to maximize control while minimizing adverse environmental impacts. IMM is knowledge-based

and surveillance-driven, and when properly practiced is specifically designed to accomplish the following:

 

1. Protect human, animal and environmental health.

2. Promote a rational use of pesticides.

3. Reduce environmental contamination to soil, ground water, surface water, pollinators, wildlife and endangered

species as a result of mosquito control activities.

4. Utilize biological controls (native, noninvasive predators) to conserve and augment other control methods.

5. Utilize source reduction (elimination, removal or reduction of larval mosquito habitats) where practical and prudent.

6. Use target specific pesticides at the lowest effective rates to the extent possible.

7. Emphasize the proper timing of applications.

8. Minimize pesticide resistance problems.

 

The circumstances necessitating formation of a mosquito control program, however basic, are unique for each

jurisdiction in terms of available resources, topography, hydrology, and the bionomics of the mosquito species to be

controlled. For this reason, considerable judgment must be exercised in allocation of limited resources to extract the

maximum benefit for both the citizenry and the environment. It must be emphasized that program funding and other

extrinsic factors will dictate the extent to which individual programs can implement the Best Management Practices

(BMPs) described herein.

 

To assist in this calculation, the following document will outline a series of BMP program elements that constitute a fully

integrated approach to mosquito management. These BMPs should he viewed as minimums that should be performed

in concert with any general or individual National Pollution Discharge Elimination System (NPDES) permits that might

be issued for mosquito control activities falling within the scope of Clean Water Act (CWA) requirements.

 

The extent and manner to which control agencies meet or exceed these BMPs should be ultimately based on the best

professional judgment of mosquito control program personnel, often undertaken in consultation with local health and

government authorities in addition to resources available. It is important to emphasize that adherence to these BMPs to

the maximum extent practicable is to be considered the necessary minimum to undertake or perform for purposes of

regulatory compliance with general or individual NPDES permits for mosquitocide use.

 

Best Management Practices for Mosquito Management Best Management Practices (BMP) should form the

fundamental approach to mosquito management for all mosquito control programs. It is acknowledged that individual

agencies/entities charged with mosquito management responsibilities may not have the resources to practice all of the

specific sub-elements discussed herein. Nevertheless, agencies should strive to adhere to these BMPs to the maximum

extent practicable, given resource availability. Programs are encouraged to maintain documentation as to how they

intend to employ the 9 BMP components listed below in a Pesticide Discharge Management Plan PDMP) as part of
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their operative NPDES permit.

 

1. Surveillance - Is the backbone of all IMM programs. Identifies problem species and population trends in order to

direct and evaluate control methods.

    a. Determine species to ensure that the most appropriate control methodologies are chosen.

        i. Visually check jurisdiction for potential oviposition habitat and larval populations present that could contribute to

unacceptable adult mosquito populations and determine if larval control is appropriate within resource constraints.

            1. Rural - swamps, salt & freshwater marshes, woodland pools, flooded fields/ pastures, roadside ditches, storm

water retention ponds, tree holes, rice fields, etc.

            2. Urban - flower pots, tires, trash containers holding water, gutters, tree holes, septic ditches, roadside ditches,

lawn swales, non-functional swimming pools, stagnant bird baths, street catch basins, junk yards, depressions in tarp

covers, etc.

        ii. Determine population levels of adult mosquitoes using professionally acceptable techniques, including service

requests, trap or collection data (if applicable) and/or landing rate counts (when appropriate), to establish needs for

action.

    b. Monitor fluctuations in mosquito populations.

 

2. Mapping - Utilize maps of appropriate scale to continually monitor major sources of larval/adult mosquitoes in

addition to documenting areas where control measures have been instituted. These maps should define treatment

areas and can be used as appropriate in the POMP.

 

3. Set Action Thresholds - Decisions to initiate control measures should be based on the analysis of either larval or

adult mosquito surveillance or other available field data. Programs must establish a mechanism on which decisions to

institute control measures are based.

    a. Determine which methodology shall be used to determine if and when control measures are instituted.

        i. for control of immature stages of mosquitoes, this methodology can consist of numbers of larvae and pupae

observed in dip counts or observation of their presence in water sources.

        ii. For adult mosquito control this methodology can consist of:

            1. Number and pattern of citizen's service requests.

            2. Visual - numbers of mosquitoes landing on inspector/applicator Within 1-minute periods. When practicable,

landing rate counts should be taken near or at times or peak mosquito activity for the species of concern. Performance

of landing rate counts is only advised in areas or at times without significant mosquito-borne disease activity.

            3. Counts of adult female mosquitoes collected.

    b. Determine threshold values that trigger routine control measures. These values are meant to be for guidance only

due to the myriad other factors that can influence when control operations are instituted - particularly in incipient

disease scenarios or mosquito-borne disease prevention.

 

4. Physical Control or Source Reduction - Source reduction (the elimination, removal or modification of larval mosquito

habitats) typically is the most effective and economical long-term method of mosquito control, but this may not be

practicable for many larval habitats. Source reduction can be as simple as overturning a discarded bucket or disposing

of a waste tire or as complex as habitat modification through Open Marsh Water Management techniques. These efforts

often minimize and/or eliminate the need for mosquito larviciding in the affected habitat in addition to greatly reducing

the need for adulticiding in nearby areas.

    a. Determine feasibility of removing or modifying oviposition sites.
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    b. Encourage proper water management by public/private agencies responsible for storm water retention/detention

structures and ditch and impoundment maintenance.

    c. Maintain familiarization with jurisdiction health nuisance abatement policy.

 

5. Biological Control - These control methodologies are often resource-intensive and may not be advisable or

practicable for many programs. Nonetheless, their feasibility should be explored.

    a. Stocking of certain species of native, non-invasive fish known to be predators of mosquito larvae, if allowed by

applicable state or local authorities, may provide significant reductions in larval mosquito populations in basic programs

where management of large perennial oviposition sites is to be the primary control strategy.

    b. Utilization of bats, birds, dragonflies and other putative predators of mosquitoes can be both ecologically

problematic and ineffective as a primary control strategy and is therefore not recommended as a major component of

any control strategy.

 

6. Public Health Mosquitocides -- Handling, disposal, personal protective measures and applications must be made in

full accordance with product label specifications.

    a. Larvicides - Often may be the primary control method in natural or man-made wetlands (salt marshes or tidal

wetlands, riverine bottomlands, woodland pools, freshwater marshes, meadow swales, roadside ditches, stormwater

management ponds, etc.). These can also be a primary control method in locations where mosquito populations are

determined to be arising from defined, concentrated sources in urban areas or in close proximity to houses. Due to

continual influx or adult mosquitoes from outlying areas, larviciding programs may have limited visible effect on

mosquito populations in jurisdictions lacking resources to adequately larvicide outlying production areas.

        i. Several materials in various formulations registered by EPA are labeled for mosquito larviciding. Choice of active

ingredient and formulation chosen will depend on site-specific factors and resistance management, and may include:

            1. Biological larvicides

                a. Microbiallarvicides

                b. Growth regulators and chitin synthesis inhibitors

                c. Alcohol-derived monomolecular surface films

            2. Chemical larvicides

                a. Organophosphates

                b. Oils - petroleum and mineral-based

        ii. Larvicides should minimize impacts to non-target organisms and must, in many instances, be capable of

penetrating dense vegetative canopies. Larvicide fomulations (e.g., liquid, granular, solid) must be appropriate to the

habitat being treated, accurately applied and based on surveillance data or preemptively applied to known oviposition

sites.

        iii. Larvicide application equipment should be calibrated and maintained per equipment manufacturer's

specifications and timetable, or per instructions from product registrant.

    b. Adulticides - Adulticides are applied so as to impinge upon the mosquito target in flight or at rest on vegetation.

Adulticiding based on surveillance data is an extremely important part or any IMM program, and may form the primary

treatment method for many programs where comprehensive larviciding is not practical. Adulticides utilized in basic

programs are typically applied as an Ultra-low-Volume (ULV) spray where small amounts or insecticide are dispersed

by aircraft or truck-mounted equipment. In some jurisdictions, adulticides may also be applied via "thermal fogs",

utilizing heat to atomize droplets. Adult mosquitoes may also be targeted by "barrier treatments", which involve

application of a residual insecticide to vegetation where mosquitoes are known to rest.

        i. Adulticides should only be applied when established spray thresholds have been exceeded.
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        ii. Non-residual adulticides applied to the air column in order to impinge upon mosquitoes in flight should only be

applied when the target species is active.

        iii. Adulticides should be applied strictly according to label specifications. This will produce minimal effects on non-

target organisms and promote efficacy. Adulticides should not be applied in rainy or windy conditions.

        iv. Adulticides should only be applied by personnel trained or certified in their usage and handling, or when

operating under the supervision of an individual having met the necessary certification requirements.

        v. Adulticides labeled for mosquito control in part may include:

            1. Organophosphates

            2. Natural pyrethrins

            3. Pyrethroids

            4. Pyrethroid derivatives

        vi. Adulticides should be applied at label rates that are efficacious as determined by monitoring. Applying doses

lower than those that provide adequate control can in fact result in the need for additional adulticide treatments and

might encourage development of insecticide resistance.

    c. Adulticide application equipment should be calibrated and maintained per equipment manufacturer's specifications

and timetable, or per instructions from the product registrant to ensure performance meets product label specifications.

 

7. Monitoring for Efficacy/Resistance - Resistance management techniques attempt to minimize the risk of mosquitoes

becoming resistant to the existing chemicals and should be practiced in even basic programs.

    a. Basic resistance management techniques can include:

        i. Utilizing physical control/source reduction and biological control methodologies to the maximum extent

practicable.

        ii. Avoiding the use of the same class of chemical against both immature and adult mosquitoes.

        iii. Applying pesticide at the rate recommended on the label. Do not underdose.

        iv. Utilizing a different chemical class at the beginning and end of treatment season.

        v. Assessing susceptibility at the beginning and sometime during the mosquito season.

    b. Resistance management can also involve utilizing surveillance methods following larvicide or adulticide

applications to continually check tor control efficacy.

 

8. Education & Community Outreach - IMM is knowledge-based and involves a concerted effort by both control

personnel and the community to manage mosquito populations based upon informed decision-making.

    a. Education of the general public should be encouraged to enlist resident's support in disposing of (or modifying)

oviposition habitat, proper screening methods and proper application of personal protective measures such as

repellents to minimize human/mosquito contact.

    b. Mosquito control programs should keep their constituents informed of surveillance and control activities to the

maximum extent practicable.

    c. Mosquito control personnel are strongly encouraged to maintain and upgrade their professional knowledge through

continuing education training and/or attendance at professional conferences.

 

9. Record-keeping -- Operators/applicators should record the following for each application and maintain the records for

the time specified by the lead regulatory agency:

    a. Applicator's name, address and pesticide applicator certification number (if applicable)

    b. Application date and time of day

    c. Product name and EPA registration number

PGP Responses to Comments Technology-Based Effluent Limitations

220010/31/2011 04:04 PM EDT



 

    d. General location of application and approximate size of area treated

    e. Amount of material applied

    f. Rate of application 

 

Recommendation: The AMCA strongly recommends the aforementioned document be adopted as the template for

mosquito control entities required to file an NOI. 
 

Response 

EPA appreciates the information submitted by the commenter. EPA is not willing to adopt this as a template; however, EPA has

developed a Pesticide Discharge Management Plan (PDMP) template to facilitate compliance with the PGP.  The PDMP template, a

copy of which is available on EPA’s website at www.epa.gov/npdes/pesticides, is consistent with permit requirements, and which

fulfill NPDES program requirements. See responses to Comment ID 264.1.001.008 and Comment ID 378.1.001.022.

 

Comment ID 319.2.001.012

Author Name: Guthrie, Sr. Douglas

Organization: Monmouth County Mosquito Extermination Commission (MCMEC)

The range of IPM practices currently implemented by existing entities

 

In New Jersey, mosquito control agencies rely on surveillance to direct its pesticide applications. In Monmouth County,

we conduct routine adult population surveillance through a stationary network of light traps. In addition, we use resting

boxes to monitor the population of Culiseta melanura, the mosquito responsible for amplifying EEE. Portable gravid

traps, CDC and BG traps are used to monitor adult mosquito populations for evidence of mosquito-borne disease or to

justify an adulticiding operation or water management project.

 

In Monmouth County, MCMEC focuses its mosquito control strategy on larval mosquito control. Where possible, source

control is the first choice of control either through sanitation (elimination of containers such as tires), through public

education or through water management. Since water management activities are regulated by wetlands and other

environmental regulations, it can only be viewed as a longterm mosquito control strategy. Until the project is completed,

which can take several years, chemical control may be the only viable option.

 

MCMEC also employs biological agents for mosquito control, primarily through the use of Gambusia affinis following

protocol established by the NJDEP Division of Fish and Wildlife. In partnership with the NJ Office of Mosquito Control

Coordination and other county agencies, MCMEC is also exploring the viability of copepods as biological mosquito

control.

 

When larviciding is chosen as the control method, a product is applied when mosquito larvae are present on site or in a

nearby equivalent environment. The product chosen is dependent on the stage of larval or pupal development. The rate

of application is based on the product label and supplemented by guidance provided in Rutgers University's

"Insecticides Recommended for Mosquito Control in New Jersey." In addition, weather and other environmental
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conditions are assessed before application. For example, in early spring conditions when larvae develop slowly,

pesticide may not be applied until later in the development stage.

 

In Monmouth County, mosquito adulticiding operations are conducted in response to evidence of disease (positive

mosquito pools) or in response to high levels of nuisance mosquitoes. Prior to these operations additional surveillance

such as landing rate counts, adult mosquito trapping is conducted. Operations are also dependent on weather and

other environmental conditions. For example, an adulticiding operation may not be conducted in the late summer or

early fall when night-time temperatures are low and mosquito populations are expected to wane. 
 

Response 

EPA appreciates the information provided by the commenter.

 

Comment ID 320-cp.001.009

Author Name: Rainey Tadhgh

Organization: Associated Executives for Mosquito Control Work in New Jersey

As mentioned earlier, the New Jersey mosquito control community has a rich history of engaging in a variety of IPM

practices. These procedures have been incorporated into the regulations set forth by the NJDEP. Additionally,

guidelines have been produced by such esteemed organizations as the American Mosquito Control Association, the

New Jersey Mosquito Control Association, and the Rutgers University Agricultural Experiment Station, and are regularly

consulted by members of the mosquito control community. The US EPA should allow these comprehensive documents

to continue to guide the activities of these professionals without change. 
 

Response 

See response to Comment ID 264.1.001.008.

 

Comment ID 331.1.001.006

Author Name: Rauscher Kenneth

Organization: Michigan Department of Agriculture (MDA)

3. Are there more specific IPM procedures that we can incorporate into this permit to better define IPM expectations of

permittees above or below the threshold? Would an EPA-developed IPM template be practical and help? If so, what

should be included? Are there industry-specific templates already available? 

 

Discussion on IPM in various industry sectors has been evolving for years and still there are differences of opinion

between pesticide applicators, industry associations, environmental interests, public perceptions, political interests and
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pesticide regulatory programs. As indicated in the previous answer, MDA recommends that the permit should not

establish IPM procedures, rather rely on existing state pesticide programs and pesticide label use restrictions to fulfill

this element through existing requirements. 
 

Response 

The CWA and FIFRA are different laws with different purposes. The CWA requires that NPDES permits contain technology-based

effluent limitations and water quality-based effluent limitations.   EPA developed the technology-based effluent limitations for the

final PGP are based on IPM principles. See also response to Comment ID 281.1.001.014.

 

Operators must implement Pest Management Measures to meet the technology-based effluent limitation in the permit.  See also

response to Comment ID 264.1.001.008.

 

See also response to Comment ID 315.1.001.021 for state flexibility in developing their permits.

 

Comment ID 356.1.001.009

Author Name: Unknown Unknown

Organization: Lee County Mosquito Control District (LCMCD)

3. Are there more specific IPM procedures that we can incorporate into this permit to better define IPM expectations of

permittees above or below the threshold? Would an EPAdeveloped IPM template be practical and help? If so, what

should be included? Are there industryspecific templates already available?

 

The IPM requirements described in the ‘PGP 2.2' are as comprehensive as any template. No benefit would be gained

from further action. 
 

Response 

EPA acknowledges support for the approach taken. EPA has developed a Pesticide Discharge Management Plan (PDMP) template

to facilitate compliance with the PGP.

 

Comment ID 378.1.001.022

Author Name: Dwinell Steven

Organization: Florida Department of Agriculture and Consumer Services

Integrated Pest Management procedures are best developed by the practitioners of the pest management discipline to

which they are to be applied. Imposition of rigid requirements to include in an IPM plan distorts the practice of IPM and
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can result in unintended consequences. For example, if an IPM template for mosquito control was imposed that

included a requirement that larvaciding be conducted before adulticiding could be conducted, the result could be

increased use of adulticides if ineffective or unnecessary larvaciding had to be conducted before properly timed

adulticiding could be conducted.

 

Pest management practitioners should be allowed to develop an IPM plan that best fits their situations. The current

language of the draft permit and the language used in the Fact Sheet regarding IPM requirements is reasonable and

flexible enough to allow pest management practitioners to develop and implement IPM plans that are appropriate for

their situations, while establishing clear requirements for the basic elements needed in such a plan. These requirements

are appropriate for meeting the goal of the use of IPM in the permit, i.e., the application of technology based effluent

limitations. There is no need for the development of an EPA template, and such a template may actually be

counterproductive. 
 

Response 

EPA agrees Pest Management Measures to be implemented to comply with the technology-based effluent limitations  are best

developed by the Operator (or Decision-maker for requirements in Section 2.2 of the permit). In the final PGP, Operators must

implement Pest Management Measures to meet the technology-based effluent limitations in the permit.

 

In the final permit, certain Decision-makers are required to develop a Pesticide Discharge Management Plan (PDMP).  To help

Decision-makers with their PDMP, EPA has developed a PDMP template.  The intent of the template is to assist Decision-makers

address  the requirements in the PGP.  The PDMP template is a tool; Decision-makers are not required to use it.  The template is

available on the EPA’s website. 

 

EPA notes that Decision-makers required to develop a PDMP  may incorporate by reference any procedures or plans in other

documents that meet the documentation requirements of the PDMP in the final PGP.

 

Comment ID 423.1.001.011

Author Name: Hornby Jonathan

Organization: Lee County Mosquito Control District (LCMCD)

The IPM requirements described in the ‘PGP 2.2' are as comprehensive as any template. No benefit would be gained

from further action. 
 

Response 

EPA appreciates the commenter's support. EPA has developed a Pesticide Discharge Management Plan (PDMP) template to

facilitate compliance with the requirements of the PGP.
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Comment ID 453.1.001.014

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

6. We urge EPA to change its effluent limitation expectations for calibration of pesticide application equipment to read:

"You must maintain, calibrate and operate the pesticide application equipment so that the appropriate quantity of

pesticide is delivered to best control the target pest consistent with the FIFRA label; inspection and repair as necessary

(IRAN) techniques are followed during the season and manufacturers' specifications are followed during the off-season

for equipment precision; weather conditions on the day of application are monitored and best professional judgments

are used to minimize pesticide discharges to waters of the U.S." 
 

Response 

See response to Comment ID 926.001.004. 

 

Comment ID 479.1.001.010

Author Name: Doucette Elise

Organization: Minnesota Pollution Control Agency (MPCA)

MPCA will rely on entities with information to submit specific requirements to EPA. At an informational meeting held at

the MPCA office on July 8, MPCA staff stressed attendees address existing Integrated Pest Management (IPM)

practices, the costs associated with IPMs, the size of the entities performing IPMs The MPCA suggests an IPM

template be developed by EPA. This should save Permittees time and money and aid in compliance with the permit.

The MPCA consulted with MDA, which licenses pesticide applicators in Minnesota. MDA works with the University of

Minnesota Extension Service to develop education and training for licencees with topics including water quality

protection and integrated pest management. MPCA plans to help present the PGP at upcoming training session. The U

of M Extension Service website can be accessed at http://www.extension.umn.edu/pesticides/. 
 

Response 

EPA appreciates the commenter’s support of an EPA-developed template.  EPA has developed a Pesticide Discharge Management

Plan (PDMP) template to facilitate compliance with the requirements of the PGP. See response to Comment ID 378.1.001.022.

 

Comment ID 503.1.001.012

Author Name: Dulla Chuck

Organization: Vector Borne Disease Prevention,  Marion County (Indianapolis) Health Department (MCHD) Mosquito Control
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-The American Mosquito Control Association (AMCA) has published Best Practices for Mosquito Control Management

that outlines a approach to mosquito control along IPM guidelines. MC feels IMM is an effective approach to

community-wide mosquito control. MC also anticipates that an EPA-developed template regarding IPM expectations

would be helpful, so long as mosquito control entities still have some flexibility to develop control procedures based on

the specific needs of their pesticide management area. 
 

Response 

See responses to Comment IDs 378.1.001.022 and 264.1.001.008. EPA has developed a Pesticide Discharge Management Plan

(PDMP) template to facilitate compliance with the requirements of the PGP.

 

Comment ID 506.1.001.026

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

The IPM procedures included in the PGP are sufficient. An EPA-developed template would not be practical because

there is so much variation in IPM procedures for any given pest. Some industries and/or state cooperative extension

services have already developed IPM templates for some pests. 
 

Response 

See responses to Comment ID 264.1.001.008 and Comment ID 378.1.001.022. EPA has developed a Pesticide Discharge

Management Plan (PDMP) template to facilitate compliance with the requirements of the PGP.

 

Comment ID 520.1.001.008

Author Name: Estes-Smargiassi Stephen

Organization: Massachusetts Water Resources Authority (MWRA)

An extensive body of pesticide specific guidance is available to the respective sectors (e.g., agriculture, water resource

manager, homeowners, etc.) regarding minimizing pesticide application and IPM more broadly.  Many utilities already

have existing IPM plans that would be applicable for this program.  MWRA has an Algae Response Plan which follows

the approach of and meets the goals of an IPM, but is tailored to the specific needs of a water supply system. EPA's

NPDES permit program does not have the sector or pesticide specific expertise relevant to developing such sector-

specific guidance, and the variety of products and settings relevant to the user universe effected by the aquatic use

pesticide general permit is so large as to make inclusion of specific IPM language in the general permit or Office of

Water guidance unmanageable as well as redundant with available resources.  We do not believe that EPA needs to

include additional language on IPM in either the permit or guidance.   
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Response 

See responses to Comment ID 264.1.001.008 and Comment ID 378.1.001.022. EPA has developed a Pesticide Discharge

Management Plan (PDMP) template to facilitate compliance with the requirements of the PGP.

 

Comment ID 608.1.001.004

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

The Department's resource managers have long implemented Integrated Pest Management (IPM) programs, including

planning, monitoring, training, reporting, and assessment. Our Departmental Manual outlines bureau responsibilities.

EPA could save substantial resources and funding if the PGP were tiered off of existing IPM programs, this would

reduce confusion as well as duplicative and potentially contradictory guidance, implementation and reporting among

field and administrative personnel overseeing contractor applications. 
 

Response 

See response to Comment ID 264.1.001.008.

 

Comment ID 608.1.001.028

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

The Department recommends that EPA provide a template based on existing templates already in use by many Federal

agencies. For example, the Department uses the following 11-step process to develop and implement IPM in its parks:

1. Describe your site management objectives and establish short and long term priorities.

2. Build consensus with stakeholders, occupants, decision makers and technical experts.

3. Document decisions and maintain records.

4. Know your resource (site description and ecology).

5. Know your pest. Identify the potential pest species and understand their biology and conditions conducive to

supporting them (air, water, food, shelter, temperature and light).

6. Monitor pests, pathways, and human and environmental factors, including population levels and phenological data.

7. Establish "injury thresholds" - the point at which no additional damage or pest presence can be tolerated. This is the

action threshold at which a pest management action will be implemented through an approved IPM strategy.

8. Review available tools and best management practices. Develop a management strategy specific to your site and

identified pest(s). Tools can include: 1) no action; 2) physical; 3) mechanical; 4) cultural; 5) biological; and 6) chemical

management.
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9. Define responsibilities and implement the lowest risk, most effective strategy, in accordance with applicable laws,

regulations, and policies.

10. Evaluate results. Determine if objectives have been achieved. Modify strategy if necessary.

11. Education and outreach. Continue the learning cycle. Return to Step 1. 
 

Response 

EPA appreciates the information provided by the commenter. See responses to Comment ID 264.1.001.008 and Comment ID

378.1.001.022.

 

Comment ID 635.1.001.019

Author Name: Curtis Thomas

Organization: American Water Association, Association of California Water Agencies and Association of Metropolitan Water

Agencies

Should IPM templates be incorporated into the general permit or developed as guidance by EPA? (75 FR 31783)

 

An extensive body of pesticide specific guidance is currently available to the respective sectors (e.g., agriculture, water

resource manager, homeowners, etc.) regarding minimizing pesticide application and implementing IPM more broadly.

The variety of products and applications relevant to the users affected by the aquatic use pesticide general permit is so

large as to make inclusion of specific IPM language in the general permit or associated guidance unmanageable as well

as redundant with available resources. 
 

Response 

See responses to Comment ID 264.1.001.008 and Comment ID 378.1.001.022. EPA has developed a Pesticide Discharge

Management Plan (PDMP) template to facilitate compliance with the requirements of the PGP.

 

Comment ID 690.1.001.023

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

Are there more specific IPM procedures that should be incorporated in the POP, what should be included, would an

EPA template be helpful and do such templates already exist?

 

A. No.

B. N/A

C. Templates would be very useful for everyone. 
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Response 

See response to Comment ID 378.1.001.022.  EPA appreciates the commenter’s support for EPA’s approach. EPA has developed a

Pesticide Discharge Management Plan (PDMP) template to facilitate compliance with the requirements of the PGP.

 

Comment ID 693.001.009

Author Name: Caton William

Organization: FLORIDA FISH AND WILDLIFE CONSERVATION COMMISSION

IPM requirements in the PGP should remain general and non-specific in regards to aquatic weed and algae control.

Aquatic plant managers must evaluate current conditions and select management strategies from available

technologies for each application that are most suitable to achieve management objectives. Current conditions can

include variable physicochemical parameters like water temperatures, dissolved oxygen, turbidity, pH, water volume

and movement as well as biological considerations such as plant growth stage of target plants and non-target plants

and animals along with current uses like recreation, fish and wildlife nesting and foraging, flood control, irrigation needs,

or seasonal uses by threatened and endangered species. 
 

Response 

EPA notes the final PGP requires technology-based effluent limitations which are based on IPM principles.  EPA understands there

is variability in pesticide applications depending on current site conditions and management objectives.  In the final permit,

Decision-makers can tailor Pest Management Measures to their situation as well as improve upon them as necessary to meet the

technology-based effluent limitations; with the selection of Pest Management Measures based on available information and best

professional judgment of personnel who are qualified to make pest management decisions. Also see responses to Comment IDs

378.1.001.022 and 264.1.001.008.

 

Comment ID 931.001.008

Author Name: Mahoneyer Dennis

Organization: County of Salem Mosquito Extermination Commission

As mentioned earlier, the New Jersey mosquito control community has a rich history of engaging in a variety of IPM

practices. These procedures have been incorporated into the regulations set forth by the NJDEP. Additionally,

guidelines have been produced by such esteemed organizations as the American Mosquito Control Association, the

New Jersey Mosquito Control Association, and the Rutgers University Agricultural Experiment Station, and are regularly

consulted by members of the mosquito control community.
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The US EPA should allow these comprehensive documents to continue to guide the activities of these professionals

without change. 
 

Response 

See response to Comment ID 264.1.001.008.

 

2.7.4 - WILL REQUIRING IPM OF SMALL PUBLIC OR PRIVATE

ENTITIES FORCE CLOSURE OR PUBLIC HEALTH ISSUES DUE TO

DECREASED SPRAYING?

Comment ID 187.001.005

Author Name: Cochran Thomas

Organization: Lake Road Partners L.P.

(9) West Nile Virus and encephalitis are increasing threats as the world warms. Mosquitoes breed more readily in weed-

covered water. Again, have you considered that your regulations may kill people?

 

(10) The various tests and examinations will require as many as five visits by experts. Their travel will burn fuel. Is this

use of fuel environmentally responsible? 
 

Response 

The PGP does not require Operators to curtail mosquito control operations for public health protection.  The PGP does not compel

Operators to return to treatment areas following treatments.  EPA does require that visual monitoring be conducted when safety

allows.  EPA has, however, built in an accountability requirement that when no monitoring is performed, Operators must explain

and document why not.

 

Comment ID 236.1.001.002

Author Name: E.Holub Robert

Organization: Clarendon Blackhawk Mosquito Abatement District, Clarendon Hills, Illinois (IL)

The Clarendon Blackhawk Mosquito Abatement District does not have the staff nor resources to process/maintain the

necessary paperwork surrounding the NPDES permit requirements. Our District will be forced to terminate any adult

control measures in the future to remain under the proposed 640 acre threshold.  
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Response 

In the final PGP, there are no longer annual treatment area threshold values for mosquito control districts, or similar pest control

districts. Decision-makers such as mosquito control districts are required to submit NOIs regardless of the size of their application

area.  EPA believes that mosquito control districts are able to comply with the PGP because these entities are created specifically

for the control of pests and information EPA has gathered during the development of this permit and from responses to public

comment has shown that mosquito control districts are generally performing the activities required by the PGP anyway. Pesticide

Applicators are not required to submit NOIs.

 

See response to Comment ID 284.1.001.020 for discussion of the administrative requirements of the PGP.

 

Comment ID 264.1.001.009

Author Name: Lomberk Heather

Organization: Cumberland County (New Jersey) Mosquito Control Division

Smaller entities may not possess the resources to engage in the more costly practices of IPM such as the purchase and

maintenance of heavy equipment for the modification of mosquito habitats. Furthermore, they may not have the

personnel to participate in sophisticated methods of surveillance and public outreach. The US EPA should be aware

that they could be endangering public health if these smaller agencies do not have the means to comply with the

requirements of this permit and decide to abandon mosquito control completely. 
 

Response 

The PGP is structured such that the technology-based effluent limitations in Section 2.2 of the permit, which are based on IPM

principles, generally apply to larger entities and those with significant pest or public health responsibility (see Table 1-1). Even if

applicable, these provisions require the evaluation of a range of options based on specified criteria and the selection and

implementation of efficient and effective Pest Management Measures that minimize discharges, but they do not mandate a specific

approach. Certain Decision-makers (i.e., mosquito control districts or similar pest control districts) must evaluate pest management

options, both pesticide and non-pesticide methods in the final permit.  In selecting the preferred pest management option(s),

Decision-makers must consider factors including the feasibility and the cost effectiveness of the Pest Management Measures.

However, the PGP does not require that Operators procure additional equipment or modify mosquito habitats. The PGP also does

not require Operators to curtail mosquito control operations for public health protection. See response to Comment ID

234.1.001.007 for discussion of costs associated with complying with this permit.

 

EPA further notes that in Section 2.2.1(a) the PGP allows for the use of existing and available mosquito and other flying insect pest

data and, thus, does not necessarily require sophisticated surveillance. Nor does the permit require sophisticated outreach. EPA has

developed the permit to ensure that public health is not compromised. For example, NOIs are not required to be submitted in cases

of declared pest emergencies until 30 days after the pesticide application.
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Comment ID 265.1.001.009

Author Name: Lomberk Heather

Organization: New Jersey Mosquito Control Association

Smaller entities may not possess the resources to engage in the more costly practices of IPM such as the purchase and

maintenance of heavy equipment for the modification of mosquito habitats. Furthermore, they may not have the

personnel to participate in sophisticated methods of surveillance and public outreach. The US EPA should be aware

that they could be endangering public health if these smaller agencies do not have the means to comply with the

requirements of this permit and decide to abandon mosquito control completely. 
 

Response 

See response to Comment ID 264.1.001.009.

 

Comment ID 284.1.001.020

Author Name: Mountfort Tom

Organization: Denver Water

A requirement that small public or private entities not already required to implement IPMs under the draft general permit

may force some private entities to go out of business, and will most certainly increase their costs. As discussed in

Denver Water's general comments, to gather much of the information required for the IPMs would require that Denver

Water hire or contract with a biologist, or a pesticide applicator who is capable of making the assessment and

determinations required to develop IPMs and PDMPs. This constitutes a significant increase in costs depending on the

frequency and amount of area pesticides are applied to annually. 
 

Response 

Based on comments received and information from states the Agency understands that the majority of mosquito control districts and

other pesticide users are already implementing pest management measures as part of their integrated pest management (IPM)

procedures. In addition, information collected by EPA during the development of this permit and from public comments shows that

implementing pest management measures like those used in IPM can actually save money. Implementing pest management

measures to meet effluent limitations such as source reduction or using alternatives to costly chemicals are likely to be less

expensive practices.

 

EPA notes that the final PGP does not require the use of IPM, but requires compliance with technology-based effluent limitations,

which are based on IPM principles. Based on comments received on the proposed permit, EPA acknowledges that a majority of for-

hire applicators are small private entities and their main role is to apply pesticides when needed and at the direction of those who

hired them.  EPA has developed this permit with the goal of not causing an undue burden to Applicators; and of not including
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redundant requirements from those already in effect under existing laws, regulations, and permits.  In the final permit, Applicators

(including for-hire applicators) are not required to implement pest management measures to meet the technology-based effluent

limitations in Part 2.2.  Applicators are also not required to submit Notice of Intents (NOIs), conduct pre and post surveillance,

develop Pesticide Discharge Management Plans (PDMP), or submit annual reports. In addition, for-hire Applicators have reduced

reporting requirements compared with Decision-makers. They are automatically covered under the permit for their pesticide

application activities and are authorized to discharge in accordance with the permit requirements as soon as the permit becomes

effective. See response to Comment ID 417.001.005.   

 

As for the small public entities that are the Decision-makers, EPA believes Part 2.2 of the permit (limits based on IPM principles) is

the Best Available Technology Economically Achievable for public entities that were created specifically for the control of pests.

For the reasons discussed in Section 1.2.2 of the fact sheet, these Decision-makers must implement Pest Management Measures to

meet the technology-based effluent limitations in Part 2.2 of the permit.  The PGP does not specify the Pest Management Measures

Decision-makers must implement to meet the technology-based effluent limitations.  Just as there is variability in the types of

pesticide applications, there is variability in the Pest Management Measures that can be used to meet the technology-based effluent

limitations. EPA believes the selection of Pest Management Measures should be based on available information and best

professional judgment of personnel who are qualified to make pest management decisions.  Information from several states and

commenters indicated that Operators are implementing all or some of the activities to meet the requirements under Part 2.2 of the

permit.  The PGP allows Decision-makers to cite to activities (Pest Management Measures) taken under other programs to comply

with the permit.

 

The administrative requirements of the PGP have been carefully tailored so as not to substantially impact the operational activities

of Operators performing essential functions.  In the final permit, EPA has reduced the paperwork burden by only requiring certain

Decision-makers to submit NOIs, and not requiring NOIs from Applicators.  Additionally, only Decision makers who are large

entities are required to develop a PDMP.  A large entity is defined in the final PGP as any (1) public entity that serves a population

greater than 10,000 or (2) private enterprise that exceeds the Small Business Administration size standard as identified at 13 CFR

121.201.  In addition, to assist large entities with their PDMPs, EPA has developed a PDMP template.  For small entities, EPA

eliminated certain permit requirements (e.g., PDMP, annual report in most cases, allowing the use of the Pesticide Discharge

Evaluation Worksheet (PDEW) for certain records). See response to Comment ID 234.1.001.007 regarding the PDEW. See

responses to Comment IDs 344.1.001.010 and 378.1.001.022 for discussion of the PDMP template. EPA believes the requirements

in the final PGP will not impose an unreasonable burden on Operators.  See response to Comment ID 234.1.001.007 for discussion

of costs associated with complying with the PGP, including small entity costs.

 

 

Comment ID 290.1.001.020

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue 6: Will requiring IPM of small public or private entities not already required to implement IPM under this draft

general remlit force them to go out of business or choose not to spray at the expense of public health or the

environment?
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Comment: The extent to which IMM measures arc mandated, coupled with the budgetary health of the specific entity,

will be determinatIve. If the measures become unduly prescriptive (e.g. mandating the use of a specific number of traps

for surveillance or Agency overruling the best professional judgment of marginally-funded entities and specifying

impractical levels habitat reduction/modification or biocontrols), smaller entities are likely to forego coverage by opting

out of mosquito control entirely. There are no means of which AMCA is aware to predict the prescriptive threshold over

which these entities will discontinue operations.

 

Recommendation: Entities, regardless ofresourees, not meeting the threshold eventually prescribed in the permit

should be encouraged, but not required, to implement IMM. 
 

Response 

Under the PGP, only Decision-makers required to submit an NOI are subject to the technology-based effluent limitations in Section

2.2 of the permit, which are based on IPM principles. As indicated in Table 1-1 in Part 1.2.2 of the PGP, NOIs must be submitted

by Decision-makers who: exceed an annual treatment threshold (thresholds have increased under the final PGP), federal and state

agencies with land resource stewardship responsibilities to manage the pests targeted under the permit, discharge to a Tier 3 water,

and, for mosquito and other flying insect pests and weed and algae pest control, have a significant role in pest control for public

health and environmental protection (e.g., pest control districts). These typically are larger entities. EPA explains its basis for this

approach in Section 1.2.2 of the Fact Sheet. EPA does not believe that the permit is unduly prescriptive; rather, Section 2.2 provides

sufficient flexibility to address the range of pest issues facing small entities. For example, in selecting the preferred pest

management option(s), Decision-makers must consider the cost effectiveness of the Pest Management Measures.  Also see

responses to Comment IDs 284.1.001.020, 378.1.001.022, and 234.1.001.007.

 

Comment ID 320-cp.001.010

Author Name: Rainey Tadhgh

Organization: Associated Executives for Mosquito Control Work in New Jersey

Smaller entities may not possess the resources to engage in the more costly practices of IPM such as the purchase and

maintenance of heavy equipment for the modification of mosquito habitats. Furthermore, they may not have the

personnel to participate in sophisticated methods of surveillance and public outreach. The US EPA should be aware

that they could be endangering public health if these smaller agencies do not have the means to comply with the

requirements of this permit and decide to abandon mosquito control completely. 
 

Response 

See response to Comment ID 264.1.001.009.
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Comment ID 331.1.001.007

Author Name: Rauscher Kenneth

Organization: Michigan Department of Agriculture (MDA)

4. Will requiring IPM of small public or private entities not already required to implement IPM under this draft general

permit force them to go out of business or choose not to spray at the expense of public health or the environment?

 

MDA suspects that certain aspects of proposed requirements such as monitoring for pest presence or verification of

pest thresholds prior to application will adversely effect applicators operating on limited funds, specifically cities, parks,

and other public funded projects. For example, cities now treat water with larvicide to prevent mosquito populations.

Adding a monitoring element to determine thresholds prior to performing a pesticide application will add cost to limited

pubic funding. MDA suspects that such programs will discontinue services due to lack of funding and increased

exposure to mosquito vectored diseases will result. 
 

Response 

EPA understands that action thresholds are influenced by numerous sociological, geographical, and environmental factors, not just

monitoring of larval or adult densities.  Based on comments received, the Agency provided flexibility for Decision makers to

establish and justify action thresholds based on the need for pest control (i.e. discomfort, natural disaster, disease occurrence, etc.).

In the final PGP, EPA modified Part 2.2.1 to clarify the requirements. Decision- makers may use environmental conditions (i.e.,

number of citizen’s complaints, tide data, flood data), either current or based on historical data, to establish action thresholds.

Decision-makers may use existing larval surveillance data, environmental conditions, or data from adjacent areas to determine when

an action threshold has been met.  Decision-makers may use representative areas to conduct larval and adult surveillance to

determine when action threshold has been met. See comment response 420.1.001.005 for more details on flexibility is determining

thresholds. See 234.1.001.007 regarding cost including costs for small entities.

 

See response to Comment ID 187.001.005 for discussion of the monitoring requirements in the final PGP.

 

 

Comment ID 331.1.001.017

Author Name: Rauscher Kenneth

Organization: Michigan Department of Agriculture (MDA)

Integrated Pest Management Practices 

 

Generally speaking, the design and scope of tasks to identify the problem and manage pests for mosquito management

appear to have been created using model programs that are developed for large scale (county wide) operations.

Activities such as identifying population densities for action thresholds may not be practical for more limited operations
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such as community or city larvaciding used to prevent adult mosquito emergence. In fact many small scale operations

may only have resources enough to make the application of a low risk biological larvicide and to impose rigorous

monitoring requirements may cause such pubic health protection activities to be discontinued. The practices identified

for problem identification and pest management are often employed by mosquito control districts who annually file

management plans approved by MDA, but are excessive or impractical for small scale operations or commercial

applicators that treat individual customer properties. 
 

Response 

See responses to Comment IDs 331.1.001.007 and 284.1.001.020.

 

Comment ID 342.1.001.007

Author Name: Haramis Linn

Organization: Illinois Department of Public Health

Agencies that treat more than 640 acres (1 square mile) per year will have to file for a permit to comply with the law.

Because many smaller programs treat just catch basins and ditches for Culex larvae, they MAY be exempt from the

permit. If the agency has "reason to believe" that it will treat more than 640 acres it must obtain a permit. Citizens can

challenge a permit or an interpretation through a lawsuit, which was not permitted under FIFRA.

 

Larger mosquito abatement districts and private contractors may have the resources to evaluate, write and do

environmental monitoring to comply with the permits. However, the permitting process will be daunting for small

municipalities, who may have one or two individuals who are licensed in mosquito pest control but may be assigned

many other duties. Furthermore, the costs of possible citizen lawsuits challenging a permit may cause local

municipalities to be reluctant to continue larviciding programs because of liability concerns. Consequently, it is likely that

some or many small municipalities may drop PREVENTIVE mosquito larviciding because of 1) the extensive and highly

technical permitting process and 2) liability risks from possible lawsuits. Reduction of PREVENTIVE larviciding

programs will increase the risk of WNV cases, which may result in more REACTIVE spraying for adult mosquitoes - a

demand that is often directed at LHDs and IDPH. Lastly, the increased cost of the permitting process may also cause

larger municipalities to scale back or terminate PREVENTIVE larviciding - producing increased risk of WNV cases in

larger communities. 
 

Response 

Regardless of the treatment areas, under the Sixth Circuit Court’s decision, point source discharges resulting from application of

biological pesticides, and chemical pesticides that leave a residue to waters of the United States must comply with NPDES

requirements. 

 

The threshold for mosquitoes and other flying pest control has increased to 6,400 acres in the final permit. See Section 1.2.2 of the

Fact Sheet. In addition, Applicators are not required to submit NOIs, but are automatically covered. See response to Comment ID
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417.001.005. In the final permit, there are no longer annual treatment area threshold values for mosquito control districts or similar

pest control districts because EPA determined that all such pest control organizations must submit NOIs.  See response to Comment

ID 236.1.001.002. However, other Decision-makers that are under a threshold do not have to submit NOIs, unless they discharge to

a Tier 3 water or to Waters of the United States containing NMFS Listed Resources of Concern, and therefore are automatically

covered under the permit. Such Decision-makers could include small municipalities. Note that entities that are not required to

submit NOIs under the PGP are subject to a reduced set of requirements under the permit.

 

EPA also notes that unlike FIFRA, the CWA allows for citizen suits to enforce CWA requirements.  Citizen suits have not been an

obstacle to NPDES program implementation.

 

EPA developed the PGP to provide an option for Operators to comply with the Sixth Circuit Court’s decision. The purpose of the

PGP is to provide an NPDES permit that operators may seek coverage for discharges resulting from the application of biological

pesticides, and chemical pesticides that leave a residue to waters of the United States and, provided all of the permit requirements

are met, shield the permittee from citizen lawsuits.  In addition, it is not EPA’s intent to curtail mosquito control operations for

public health protection.   Additionally, EPA believes the final PGP will not impose an undue burden on Operators.  See response to

Comment ID 234.1.001.007 for discussion of costs associated with complying with the PGP.  If Operators do not feel that coverage

under the PGP is appropriate for their pesticide applications, they may apply for an individual NPDES permit.

 

EPA notes that the most effective method of mosquito control may be preventive larviciding, or the treatment of locations where

mosquito larvae are present.  The PGP requires Decision-makers required to submit an NOI to, in situations or locations where

practicable and feasible for efficacious control, use larvicides as a preferred pesticide for mosquito or flying insect pest control

when the larval action threshold(s) has been met. See response to comment ID 284.1.001.018 regarding revised thresholds in the

final permit.

 

Comment ID 356.1.001.010

Author Name: Unknown Unknown

Organization: Lee County Mosquito Control District (LCMCD)

4. Will requiring IPM of small public or private entities not already required to implement IPM under this draft general

permit force them to go out of business or choose not to spray at the expense of public health or the environment?

 

IPM requirements imposed upon small public or private entities beyond those of the PGP would cause them to cease

mosquito control activities. 
 

Response 

EPA acknowledges the comment.
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Comment ID 378.1.001.023

Author Name: Dwinell Steven

Organization: Florida Department of Agriculture and Consumer Services

The use of IPM is required for organized mosquito control districts in Florida, and advocated for all other pesticide

users. The costs for implementing IPM plans can often be offset by reductions in the costs of the pesticides applied in

the pest management strategy. Establishing an enforceable requirement for the development and implementation of

IPM plans could impose an unreasonable burden on programs with limited funds if the requirements for compliance are

unreasonable. 

 

An analogy for the implementation of IPM is the encouragement of energy efficiency. If companies or individuals are

required to achieve a specified level of energy efficiency in their buildings or operations, many would not be able to and

could cease operations. Alternatively, if companies or individuals are encouraged and provided the means to increase

energy efficiency, many will improve energy efficiency and, often, realize benefits from these efforts.

 

The current approach in the draft PGP of requiring IPM plans for operators responsible for filing an NOI is appropriate. 
 

Response 

The final permit requires PDMPs for Decision-makers who are required to submit an NOI and are large entities. EPA agrees that the

costs of plans can be offset by reductions in the costs of pesticides used under such plans and that such entities have sufficient

resources to develop and implement PDMPs. The PGP requires a PDMP of these entities to document the process of meeting the

permit requirements and to make permit compliance subject to verification and enforcement.
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Comment ID 423.1.001.012

Author Name: Hornby Jonathan

Organization: Lee County Mosquito Control District (LCMCD)

IPM requirements imposed upon small public or private entities beyond those of the PGP would cause them to cease

mosquito control activities. 
 

Response 

The PGP is structured such that the technology-based effluent limitations in Section 2.2 of the permit, which are based on IPM

principles, generally apply to larger entities and those with significant pest or public health responsibility (see Table 1-1). NOI

thresholds have increased under the final permit and thus small private entities generally are not subject to Section 2.2.

 

Comment ID 503.1.001.013

Author Name: Dulla Chuck

Organization: Vector Borne Disease Prevention,  Marion County (Indianapolis) Health Department (MCHD) Mosquito Control

MC is of the opinion that the increased costs and time requirements made necessary by the introduction of NPDES

could cause some programs, large and small, to go out of business and/or reduce/eliminate mosquito control

procedures in their jurisdictions. Whether or not this would happen would be dependent on the level of priority given to

mosquito control programs in the individual areas where they operate. 
 

Response 

See response to Comment ID 284.1.001.020.

 

Comment ID 506.1.001.027

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

There may be some entities that choose not to spray at the expense of public health or the environment because of the

cost of IPM and the PGP requirements. This may have an indirect negative impact on public health. 
 

Response 
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See response to Comment ID 284.1.001.020 and 506.1.001.027. EPA developed the PGP so as to not interfere with applications

necessary for public health. EPA has intentionally built in enough flexibility so that Operators may select appropriate control

measures at the appropriate time. EPA has included specific accommodations in the permit for declared pest emergencies.

 

Comment ID 608.1.001.029

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

The Department believes that requiring IPM of small public or private industries will be beneficial to them as it will help

identify cost-effective solutions that pose the least possible risk to people, resources, and the environment. The IPM

approach will define site objectives, foster cooperation between stakeholders and ensure that the lowest-risk/best

management strategies for the specific site are selected, monitoring of the pest issue is conducted, and record keeping,

evaluation, adaptive management strategies, and education are completed. Implementing the IPM approach will help

identify the specific conditions conducive to the pest and why it is present. When habitat conditions are unacceptable to

the pest organism, the pest population will decrease, thus reducing the need for repeated pesticide applications. 
 

Response 

EPA acknowledges support for the approach taken. EPA notes that the final PGP does not require IPM but requires technology-

based effluent limitations which are based on IPM principles.

 

Comment ID 635.1.001.020

Author Name: Curtis Thomas

Organization: American Water Association, Association of California Water Agencies and Association of Metropolitan Water

Agencies

Will requiring IPM under the general permit force some potential permittees to stop applying pesticides at the expense

of public health or the environment? (75 FR 31783)

 

The use of IPM is good practice and it is in wide application. Adherence to sound IPM practice does not lead to bad

public or environmental health choices at any scale of application. However, overly burdensome or challenging IPM

requirements could become a significant barrier to the use of aquatic pesticides. In such cases, there will undoubtedly

be instances when the public and the environment will suffer as a result of imposing IPM through the proposed permit

structure.

 

We believe it is critical for EPA to expressly acknowledge in this permit that pesticides are a legitimate component of

IPM programs, and that the key to a successful IPM program is an analytical approach that results in the selection of

the appropriate tool that achieves the pest management objectives with the least impact on the environment and public
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health.[FN4] The proposed permit structure will be a barrier to aquatic pesticide application. It is likely the proposed

permit and legal framework is sufficient to lead users to accept some diminution of water resources in order to forego

the regulatory burden. How significant an effect the CWA regulatory burden will have on water resources cannot be

assessed until the new permit structure is in place. 

 

[FN4] "IPM programs use current, comprehensive information on the life cycles of pests and their interaction with the

environment. This information, in combination with available pest control methods, is used to manage pest damage by

the most economical means, and with the least possible hazard to people, property, and the environment. IPM takes

advantage of all appropriate pest management options including, but not limited to, the judicious use of pesticides."

Integrated Pest Management Principles. Pesticides: Topical and Chemical Factsheets. USEPA. Located at :

http://www.epa.gov/pesticides/factsheets/ipm.htm. Updated on September 10, 2009. 
 

Response 

EPA notes that the final PGP does not require IPM but requires technology-based effluent limitations which are based on IPM

principles. The PGP requires Decision-makers to evaluate both pesticide and non-pesticide methods. See also response to Comment

ID 342.1.001.007.

 

Comment ID 685.1.001.014

Author Name: Musa Christine

Organization: Warren County Mosquito Extermination Commission (WCMEC), New Jersey

• Burden associated with implementing IPM? Will requiring IPM not already required force them to going out of business

or chose not to spray at the expense of public health or the environment?

 

From the perspective of the Warren County Mosquito Commission, an IPM program is provided for in our budget

(currently approximately $700,000 for 6 fulltime, 5 seasonal employees). Implementation of more administrative and

reporting procedures, which duplicate that already being done but in a different format subject to different timing

requirements (time of year and frequency), would actual negatively impact the continued implementation of our IPM

strategies, particularly in these times of significant fiscal limitations.

 

The US EPA should be aware that it could be endangering public health and interfering with the obligation of county

agencies to provide mandated mosquito control if these smaller agencies do not have the means to comply with the

requirements of this permit and decide to abandon mosquito control completely. Again, current economic conditions are

forcing programs to be terminated. 
 

Response 

EPA appreciates the information provided on the commenter’s IPM program.  See response to Comment ID 284.1.001.020.
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Comment ID 690.1.001.024

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

Will requiring additional rPM practices force any entities to go out ofbusiness or opt out of pest control services at the

expense ofpublic health or the environment?

 

Comments have already been made that some applicators will not be able to meet all the requirements that EPA has in

the proposed permit. Thus, it will drive some applicators out ofbusiness and mosquito control is one ofthe use patterns

that will take a big hit with the new permit at the expense ofpublic health with significant threats from West Nile virus

and EEE. Also, aquatic weed and algae control, which reduces habitats for mosquito populations that create more

problems for public health and animals, will suffer as some of the one person operations will be driven out of business

due to the increased requirements ofIPM practices that will limit the amount of time that one could be making

applications or exploring other opportunities for application services. More profitable terrestrial pesticide applications

may entice applicators to limit the amount of aquatic sites they treat so they don't exceed the thresholds. 
 

Response 

See response to Comment ID 284.1.001.020 and 234.1.001.007.

 

Comment ID 693.001.010

Author Name: Caton William

Organization: FLORIDA FISH AND WILDLIFE CONSERVATION COMMISSION

Applying IPM should not have significant impact on small public or private entities. IPM strategies for aquatic weed and

algae control require operators to assess the weed problem and select a management strategy from available tools that

is most compatible to the current conditions within the system in order to conserve the uses and functions of the

system. The FWC Invasive Plant Management Section has been issuing aquatic plant control permits to large and small

public and private entities under this strategy for more than 30 years in Florida. 
 

Response 

EPA appreciates the information provided by the commenter.

 

Comment ID 931.001.009

Author Name: Mahoneyer Dennis

PGP Responses to Comments Technology-Based Effluent Limitations

222210/31/2011 04:04 PM EDT



 

Organization: County of Salem Mosquito Extermination Commission

Smaller entities may not possess the resources to engage in the more costly practices of IPM such as the purchase and

maintenance of heavy equipment for the modification of mosquito habitats. Furthermore, they may not have the

personnel to participate in sophisticated methods of surveillance and public outreach. The US EPA should be aware

that they could be endangering public health if these smaller agencies do not have the means to comply with the

requirements of this permit and decide to abandon mosquito control completely. 
 

Response 

See responses to Comment IDs 284.1.001.020, 420.1.001.005, and 378.1.001.022.

 

2.7.5 - HOW MUCH DO THE IPM PROCEDURES IN THE PERMIT

COST?

Comment ID 284.1.001.021

Author Name: Mountfort Tom

Organization: Denver Water

5. How much do the IPM procedures required in this permit cost?

 

Please see Denver Water’s response to paragraph C.4 above

 
 

Response 

The referenced paragraph is comment ID 284.1.001.020. See response to Comment ID 284.1.001.020.

 

Comment ID 290.1.001.022

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue 8: How much do the IPM procedures required in this permit cost?

 

Comment: Costs will be contingent upon the size of the district, the extent and nature of the mosquito problem and the

species of mosquito to be controlled. Studies conducted by Phillips et al (Phillips, M., A. Mills, & C. Dye. 1993.

Guidelines for cost-effectiveness analysis of vector control. Wid. Illth. Org. WIIO/CWS/93.4.) demonstrated that control
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costs are actually lowered when source reduction is practiced in addition to chemical applications. Ilowever, Ihe source

reduction methodologies employed were comprehensive and applied in well-defined area s, reducing the need for

larviciding and adulticiding in these areas. Small jurisdidions exceeding NOl thresholds may not be able to effectuate

the substantial population reductions through source modification/elimination needed to lessen the requirement for

chemical controls. However, even small entities can develop preliminary IMM programs if provided funding assistance,

but the programs must be monitored to provide inlormation to improve performance and lessen chemical usage in

subsequent years. This is equivalent to an "adaptive management" approach where data collected during initial

management trials are used to incrementally improve management erticacy in successive years. Funding to support

this is not likely available at the local or state level.

 

As an example, the mosquito control district for Brunswick County, North Carolina estimates that compliance with the

IPM measures proposed in the dratl pennit will result in a quadrupling or the county mosquito control budget of

$300,000 to $1.6 million annually. This will force all 12 municipal entities within the county to cease mosquito control

operations, as the funds needed for complianee arc not forthcoming from either the county or state. 
 

Response 

EPA appreciates the information provided by the commenter. See responses to Comment IDs 284.1.001.020 and 234.1.001.007.

 

Comment ID 290.1.001.023

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue 9: EPA expects that there will be minimal cost burden on entities covered under the general permit but is asking

for additional cost information to update the analysis as appropriate for the final permit.

 

Comment: It is difficult to estimate potential costs in light of uncertaint ies rcgarding what the Agency accepts as "best

professional judgment" in terms of IPM practices for mosquito control entities with marginal funding . Up front

administrative costs for small programs (under $5OK) would absorb a small but substantial portion of meager budgets.

Once programs have drafted acceptable NOls, PDMPs and Annual Reports and had them on file, maintenance costs

might still be considerable considering any changes in any program clement will produce changcs in the others,

rcquiring input from some administrative resource - with attendant costs. Furthermore, the up front costs might in and of

themselves force small programs to abandon mosquito control as a public service. 
 

Response 

See responses to Comment IDs 284.1.001.020 and 234.1.001.007.

 

Comment ID 319.2.001.013
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Author Name: Guthrie, Sr. Douglas

Organization: Monmouth County Mosquito Extermination Commission (MCMEC)

Burden associated with implementing IPM

 

The MCMEC operates on an annual budget of ~$1.7 million and is able to support several aspects of IPM listed in the

PGP. The MCMEC has 23 permanent employees with 7 dedicated to implementing a water management program.

MCMEC has been able to hire up to 8 seasonal employees to augment our surveillance program and conduct

larviciding inspections and treatment as needed. The Monmouth County Board of Chosen Freeholders has been very

supportive of the Commission's programs; however, Monmouth County, like most local governments, is facing fiscal

challenges. If we are not able to hire seasonal employees, water management crews would be shifted to conduct

larviciding inspections and treatment. If heavy equipment broke down and could not be repaired within a budgeted cost,

the equipment would most likely not be replaced. Given the economy and economic pressures on County government,

source reduction programs may be reduced or eliminated. In addition, the MCMEC relies on the NJDEP Division of Fish

& Wildlife to supply mosquitofish as a biological control agent. The State of New Jersey is also facing a fiscal crisis, and

the fish hatchery has already experienced reductions in staff and budget. If the hatchery cannot be supported

financially, this aspect of our IPM program will be eliminated. 
 

Response 

EPA recognizes that the PGP will impose some costs. The Agency has worked to limit these costs to the extent possible consistent

with its mandate. EPA has presented estimated costs for the PGP in the Economic Analysis (EA). These estimates indicate that such

costs vary by type of entity and activity, these costs are reasonably limited, and the highest costs are likely to be incurred by large

entities that exceed application thresholds. Also see response to Comment ID 234.1.001.007.

 

Comment ID 331.1.001.008

Author Name: Rauscher Kenneth

Organization: Michigan Department of Agriculture (MDA)

5. How much do the IPM procedures required in this permit cost? 

 

MDA has no way to calculate the cost of these requirements but is certain that costs will increase. 
 

Response 

See response to Comment ID 234.1.001.007.

 

Comment ID 356.1.001.011
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Author Name: Unknown Unknown

Organization: Lee County Mosquito Control District (LCMCD)

5. How much do the IPM procedures required in this permit cost?

 

The cost of the IPM procedures required by the NOI level operator is greater than $200,000. The tracking, mapping,

database maintenance, GIS capability, surveillance, pesticide use tracking and reporting is a minimum of $100,000 for

mosquito larviciding and a minimum of $100,000 for mosquito adulticiding. 
 

Response 

EPA appreciates the information provided by the commenter. See response to Comment ID 284.1.001.020.

 

Comment ID 378.1.001.024

Author Name: Dwinell Steven

Organization: Florida Department of Agriculture and Consumer Services

The IPM procedures required in the permit primarily result in those costs associated with maintaining a staff of trained

and experienced pest management personnel. The cost of such a staff will increase with the size of the operational

area for which an agency or operator is responsible. Costs will include those associated with conducting monitoring and

surveillance of pest populations. Mosquito control districts in Florida are being requested to provide estimates of those

costs directly to the EPA. 
 

Response 

EPA appreciates the information provided by the commenter. See response to Comment ID 284.1.001.020.

 

Comment ID 423.1.001.013

Author Name: Hornby Jonathan

Organization: Lee County Mosquito Control District (LCMCD)

The cost of the IPM procedures required by the NOI level operator is greater than $200,000. The tracking , mapping,

database maintenance, GIS capability, surveillance, pesticide use tracking and reporting is a minimum of $100,000 for

mosquito larviciding and a minimum of $100,000 for mosquito adulticiding. 
 

Response 
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See response to Comment ID 284.1.001.020.

 

Comment ID 503.1.001.014

Author Name: Dulla Chuck

Organization: Vector Borne Disease Prevention,  Marion County (Indianapolis) Health Department (MCHD) Mosquito Control

MC knows there is a wide-range costs associated with mosquito control based on a variety of factors, but a reasonable

estimation would be in the range of a few dollars to several thousand dollars to implement all IPM procedures. 
 

Response 

EPA agrees that, as indicated in the EA, estimated costs vary significantly by type of entity and activity. EPA has presented

estimated costs for the PGP in the Economic Analysis (EA). See, Economic Analysis of the Pesticide General Permit (PGP) for

Point Source Discharges from the Application of Pesticides, Docket ID No. EPA-HQ-OW-2010-0257.

 

Comment ID 506.1.001.028

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

TDA does not have good cost estimates for the IPM procedures at this time. 
 

Response 

EPA appreciates the information provided by the commenter.

 

Comment ID 608.1.001.030

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

The cost for IPM procedures will vary with the specific pest situation. Factors include whether work is done "in-house"

or by private commercial entities, the size of the project, pre- and post-management monitoring, the specific short- and

long-term management strategies involved, cooperation with other program areas, and the level of environmental

compliance required. Projects can range from several hundred to several thousands of dollars

 

Since many of these procedures in the PGP are already codified in Departmental policy, the primary cost will be in the
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documentation and reporting requirements. 
 

Response 

EPA agrees that, as indicated in the EA, estimated costs vary by type of entity and activity and for certain pesticide use patterns

costs primarily reflect administrative and monitoring costs only. EPA's cost estimates are presented in the Economic Analysis. See,

Economic Analysis of the Pesticide General Permit (PGP) for Point Source Discharges from the Application of Pesticides, Docket

ID No. EPA-HQ-OW-2010-0257.

 

Comment ID 690.1.001.025

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

What is the cost ofIPM procedures required by the POP?

 

It is variable and dependent on the type ofpesticide use pattern and the complexity ofthe treatment site. Applicators that

are treating many sites will probably have greater expenses with these additional permit requirements. Applicators that

remain in the aquatic application business will increase the cost oftheir custom application services in order to pay for

the additional work involved in all the requirements ofthe permits. 
 

Response 

EPA agrees that, as indicated in the EA, estimated costs vary by type of entity and activity. Applicators treating many sites may

have some additional costs but there also may be some economies of scale depending on the activity and the approach to permitting.

Such costs, which EPA estimates are reasonable, can be addressed in a number of ways. See response to Comment ID

284.1.001.020. Also see, Economic Analysis of the Pesticide General Permit (PGP) for Point Source Discharges from the

Application of Pesticides, Docket ID No. EPA-HQ-OW-2010-0257.

 

Comment ID 693.001.011

Author Name: Caton William

Organization: FLORIDA FISH AND WILDLIFE CONSERVATION COMMISSION

FWC contracts the control of aquatic plants with governments and private companies in 460 public lakes and rivers. In

addition there are approximately 7,200 permits issued to waterfront property owners and some local governments by

the FWC for aquatic plant control. FWC staffs 37 positions in nine offices across the state to inventory aquatic plants in

public lakes and rivers, issue permits, work with stakeholders and contractors to develop management plans for state-

funded aquatic plant control, review reports to ascertain compliance and conduct visual monitoring after aquatic plant
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control operations to evaluate effectiveness and identify any adverse affects that may be attributable to management

operations. Salaries and operating expenses for this effort exceeds $4 million annually. Implementing the PGP for

aquatic weed and algae control in Florida may have little additional economic impact on FWC since the agency has

followed these strategies for more than three decades. However, other large operators or states with no existing

permitting or IPM program will likely incur significant expenses setting up and implementing the program. 
 

Response 

See response to Comment ID 284.1.001.020. See, Economic Analysis of the Pesticide General Permit (PGP) for Point Source

Discharges from the Application of Pesticides, Docket ID No. EPA-HQ-OW-2010-0257.

 

2.7.6 - ARE ENTITIES ABOVE THE THRESHOLDS ALREADY DOING

THESE PRACTICES?

Comment ID 188.001.001

Author Name: Pluhar Darrin

Organization: Plu's Flying Service Inc.

Thank you for the opportunity to comment on the EPA's Water Docket concerning drift language for pesticide labels .

 

As the owner and operator of an aerial application business, these new rules would have a great affect on my business.

In Montana, we apply many different crop protection products to around 40,000 acres annually of small grains, pasture

and alfalfa. During our slow season, our airplanes will help out other operators around the Midwest covering another

30,000 - 40,000 acres annually providing protection and plant health to various crops such as corn, soybeans, potatoes,

sugar beets and sunflowers . I grew up around aerial application and this summer will be my 22°d year flying, with the

last 15 years being as owner of my own business. Therefore, I have a vested interest in agriculture and the land that it

utilizes. Anyone in agriculture, including aerial applicators, has to be the ultimate environmentalist in order to maintain

sustainability and profitability by using crop protection products in order to raise more food on fewer acres. This practice

leaves more land available for the ever increasing population, as well as wildlife and nature in general.

 

The National Agricultural Aviation Association (NAAA) established the Professional Aerial Applicators Support System

(PAASS) in 1998 as a way to train our industry's pilots at becoming more effective and efficient during the application

process, as well as being safer pilots . Since that time, there has been a declining trend in the number of legitimate

complaints against aerial applicators as documented by the various state departments of agriculture. This reduction is

attributed to the pilots' ongoing professionalism in application techniques by taking into account variables such as wind

direction and temperature with respect to the locations of adjacent fields, water, dwellings and people in order to ensure

maximum coverage, all while minimizing drift. Our industry's pilots have also become safer and more responsible as

can be seen in the declining trend numbers of accidents occurring during the aerial application process, as provided by

the Federal Aviation Administration (FAA). During this period, application technology, and the understanding thereof,

has greatly increased. State of the art nozzles are available that control the droplet spectrum better, which reduces the
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drift potential greatly and provides for better product coverage of the treated crop. GPS is becoming the norm on ag

aircraft which ensures accurate swath guidance.  More pilots and aircraft are participating annually in spray pattern

clinics to verify that their application equipment is properly working by producing droplets that provide the best coverage

with the least amount of potential for drift. The USDA's Agricultural Research Station in College Station, Texas has

developed

much of this data from their extensive study of aerial application. 
 

Response 

EPA acknowledges the information provided by the commenter. EPA notes that drift is not covered by the PGP.

 

Comment ID 290.1.001.017

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue 3: Arc entities above the thresholds already doing these practices? If not, what would be the consequences/costs

of these requirements?

 

Comment: The section on Technology-Based Effluent Limitations seems to presuppose that applicators would not

follow long-established lMM best management practices and label specifications if not enumerated in the permit.

Districts already conducting IMM practices may not be documenting them to the extent that the PGP would require.

Districts generally are not required to provide detailed rationales to their commissions as a precondition for approval to

proceed unless the specific IMM practice (e.g. ditching equipment) involves large expenditures of funds. The initial

costs of documentation in the PDMP could be significant if involving substantial reviews and rewrites. Once the

documents are approved and on file, maintenance costs should be fairly low. Nonetheless, any new documentation

requirements will entail use of scarce (and likely declining) funds to meet the initial mandate.

 

The record shows that AMCA has been a proud participant in the EPA Pesticide Environmental Stewardship Program

since 1997 and has been awarded the PESP Excellence Award in 1999 and recognized as a PESP Champion in 2003.

Both awards are given to recognize our efforts to reduce pesticide risk through AMCA programs and policies specifically

encouraging implementation of comprehensive IPM measures. The AMCA Northcast Mosquito Control Association, a

regional consortium of vector control agencies, has been accepted as a PESP partner under AMCA auspices. In

addition, state mosquito control associations in California, New Jersey, Florida, Louisiana, Michigan and North Carolina

have been recognized as PESP Partners under the AMA's auspices. In addition, individual mosquito control districts in

Teton, Wyoming, Indian River, Anastasia and Pasco Counties in Florida, Central Massachusetts and Cape Cod districts

and Salt Lake City County have been accepted as PESP Partners under AMCA auspices.

 

AMCA PESP strategies underlying our participation include documentation or numerous source reduction projects and

agreements with public land managers; disease surveillance sentinels, dead birds, etc.; training given to mosquito

control workers and extensive public outreach programs. Each of these measurable activities leads to reductions in

pesticide risk by promoting wiser use of products and further demonstrates our profession's commitment to the practice
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of IPM as an integral element of mosquito control strategies practiced at the local, state, regional and national levels. 
 

Response 

EPA appreciates the information provided by the commenter.  Also see response to Comment ID 284.1.001.020. Also see the PGP

Comment Response Recordkeeping and Reporting Essay.

 

 

Comment ID 323.001.006

Author Name: Mizak Lorraine

Organization: Great Blue Inc.

We are required to list the specific waterbodies by GPS coordinates, know the watershed location and the receiving

waterbody. At the end of each year the exact amount of product applied must be submitted to our state and this

information is put in a database so that the state knows the exact amount of herbicides applied to our waterbodies on

an ann ual basis. I feel that this is a very effective means of monitoring the aquatic pesticides applied to our

walerbodies. To impose further regulation seems unnecessary and especially in a state that already tracks our

applications very carefully. Perhaps in states where this type of permitting system does not exist our state can be a

model to develop an effective permit program, rather than reinvent the whole process through a new EPA rule. 
 

Response 

EPA has developed the PGP to provide an option for Operators to comply with the Sixth Circuit Court’s decision on January 7,

2009 (National Cotton Council of America v. EPA, 553 F.3d 927), in which point source discharges from the application of

biological pesticides, and chemical pesticide that leave a residue must meet NPDES requirements.   The PGP is available only to

Operators in areas where EPA is the permitting authority.  NPDES-authorized states are developing their own permit consistent

with applicable CWA statutory and regulatory requirements.  See response to Comment ID 315.1.001.021 for discussion on states’

flexibility to design their permit.

 

Comment ID 331.1.001.009

Author Name: Rauscher Kenneth

Organization: Michigan Department of Agriculture (MDA)

6. Are entities above the thresholds already doing these practices? If not, what would be the consequences/costs of

these requirements? 

 

Yes. As described earlier state pesticide regulatory programs and university pesticide safety education coordinators and
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researchers have been fostering IPM practices through regulatory and non-regulatory programs for years. Large

operations on the scale of county wide operations often incorporate IPM into their operations. These programs promote

IPM for a number of reasons including pest resistance management, minimize pesticide use, environmental

stewardship, human health, endangered species protection, source reduction, food safety, wildlife exposure, risk/benefit

assessment, etc. They also keep pesticide application records, and comply with other pesticide regulatory requirements

in excess of those established under FIFRA. Even so, the draft general permit suggests additional recordkeeping and

reporting that will add administrative costs. 
 

Response 

EPA appreciates the information provided by the commenter. Also  see response to Comment ID 284.1.001.020.

 

Comment ID 356.1.001.012

Author Name: Unknown Unknown

Organization: Lee County Mosquito Control District (LCMCD)

6. Are entities above the thresholds already doing these practices? If not, what would be the consequences/costs of

these requirements?

 

All Florida Department of Agriculture and Consumer Services sanctioned mosquito control agencies are performing IPM

practices and reporting at least at the level required by state law. These requirements are not as robust as those

described in the ‘PGP 2.2, 5., 7. ' and would require an outlay of $100,000 for those entities just meeting the State's

requirements and $50,000 for the more comprehensive entities. 
 

Response 

See response to Comment ID 284.1.001.020.

 

Comment ID 423.1.001.014

Author Name: Hornby Jonathan

Organization: Lee County Mosquito Control District (LCMCD)

All Florida Department of Agriculture and Consumer Services sanctioned mosquito control agencies are performing IPM

practices and reporting at least at the level required by state law. These requirements are not as robust as those

described in the ‘PGP 2.2, 5., 7. ' and would require an outlay of $100,000 for those entities just meeting the State's

requirements and $50,000 for the more comprehensive entities. 
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Response 

See response to Comment ID 284.1.001.020.

 

Comment ID 424.1.001.004

Author Name: Hensley Steven

Organization: USA Rice Federation

Field scouting is used to detect weed, disease, and insect infestations and to determine proper timing for pest

management practices. Plant protectants are usually applied in-season based on integrated pest management

programs although there are some preplant options. 
 

Response 

EPA appreciates the information provided by the commenter.

 

Comment ID 503.1.001.015

Author Name: Dulla Chuck

Organization: Vector Borne Disease Prevention,  Marion County (Indianapolis) Health Department (MCHD) Mosquito Control

Are entities above the thresholds already doing these practices? If not, what would be the consequences/costs of these

requirements?

 

-MC does not have a definite answer on this topic, but our experience tells us that most large programs are already

conducting some form IPM. 
 

Response 

EPA appreciates the information provided by the commenter. Also see responses to Comment IDs 234.1.001.007 and

264.1.001.008.

 

Comment ID 506.1.001.029

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)
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Many entities are already following IPM procedures, equipment calibration, etc, There are many other factors that

entities must also consider when determining how to control a pest. These may include finances, weather, and scope of

the problem. 
 

Response 

EPA appreciates the information provided by the commenter. Also see responses to Comment IDs 234.1.001.007 and

264.1.001.008.

 

Comment ID 608.1.001.031

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

The Department has fully integrated IPM into its practices. Many of the requirements under the new Pesticide

Discharge Management Plan (PDMP) are duplicative of our existing responsibilities and agency requirements for the

protection of park natural and cultural resources. These policies and procedures were developed to comply with

requirements of the FIFRA, ESA, NEPA, National Historic Preservation Act, and Departmental policies. Additional

requirements under the proposed permit will require that existing agency plans and processes (IPM, Emergency

Response, Emergency Action, and Spill Prevention and Control and Countermeasure), Environmental Audits, and other

procedures be updated. We anticipate the need for increased resources to address the new permitting requirements. 
 

Response 

EPA appreciates the information provided by the commenter.  In the PDMP, Decision-makers who are large entities and submit an

NOI may incorporate by reference any procedures or plans in other documents that meet the requirements of this permit. Also see

response to Comment ID 264.1.001.008.

 

 

Comment ID 635.1.001.021

Author Name: Curtis Thomas

Organization: American Water Association, Association of California Water Agencies and Association of Metropolitan Water

Agencies

Are entities above the thresholds already doing these practices? If not, what would be the consequences/costs of these

requirements? (75 FR 31783)

 

Our members' experiences indicate that the use of IPM is prevalent in the water resource management community
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(e.g., drinking water reservoirs, irrigation systems, government managed recreation water bodies, etc.) and that IPM

includes the use of pesticides as needed. In setting the Notice of Intent for algae and weed control applications at

cumulative annual application to 20 acres of water by the responsible entity, the agency has set the threshold for

demonstrating compliance at so low a level that it encompasses individuals who will approach pesticide application with

only the guidance afforded by the FIFRA label. Many of these individual pesticide users are likely to be ill prepared to

comply with the permit because they do not implement IPM. Consequently primacy agencies will bear a substantial

burden communicating additional permit requirements associated with the NPDES program to this population of users.

This latter group of permittees should be the focus of substantial coordinated outreach regarding IPM by the FIFRA and

CWA programs, at the state and local level. 
 

Response 

In the final permit, there are no longer annual treatment area threshold values for Applicators.  See response to Comment ID

284.1.001.020 and 284.1.001.018. EPA will be conducting outreach to stakeholders.

 

Comment ID 637.1.001.006

Author Name: Rabe Bonnie

Organization: New Mexico Department of Agriculture (NMDA)

-New Mexico Pesticide Applicators realize the importance of not contaminating the canals and ditches (or any waters)

used for the fundamental purpose of providing irrigation to farmers. Applicators currently use techniques such as IPM

and drift management. Since it would be counterproductive for irrigation districts to provided quality water which would

potentially harm crops and land if it contained residues or degradates at damaging levels. 
 

Response 

EPA appreciates the information provided by the commenter. See response to Comment ID 264.1.001.008.

 

Comment ID 690.1.001.022

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

Are there operators below the NOI thresholds that already use IPM? 

 

Yes. Many citizens that apply general use pesticides in NCwill be unaware oftheir coverage under a NPDES PGP ifit is

not stated on pesticide product labels. Furthermore, they will not know that with some incidents as a result ofa pesticide

application that an adverse incident report must be filed. This type ofinformation needs to be on product labels.

Otherwise, there will be tens ofthousands ofapplicators in NC that are unaware ofthe requirements in section 7.1 of the
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PGP. 
 

Response 

EPA acknowledges commenter’s concerns, but revising pesticide product labels is outside the scope of this action.  EPA will

conduct outreach regarding the need for coverage under an NPDES permit.

 

 

Comment ID 690.1.001.026

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

Are entities that exceed the NOI thresholds already using IPM? What are the incremental costs of practices not already

in use?

 

A. Some ofthe entities are using more IPM practices than others. Furthermore, applicators are using all types of IPM

tools to reduce the cost oftreatments because pesticides are expensive. Also, there is no valid reason to make

treatments at excessive rates because ofthe increased propensity to harm the environment, which exposes applicators

to liability lawsuits.

B. That is going to be variable depending on many factors. 
 

Response 

EPA appreciates the information provided by the commenter.

 

Comment ID 697.1.001.001

Author Name: Smith Gerald

Organization: Aquatic Control Technology, Inc.

We practice a truly integrated approach to lake management, employing a wide range of both chemical and non-

chemical techniques. The majority of our work each year is performed on ponds and lakes, however, we also manage

and work on reservoirs, wetlands and flowing water systems as well. While aquatic herbicide/algaecide treatment of

nuisance and invasive aquatic plants and algae comprises more than half of our work, we are by no means wed to

chemicals alone and also provide non-chemical services, including; mechanical cutting/harvesting; hydro-raking;

dredging; aeration; phosphorus precipitation/inactivation treatments with Alum and also work with biological control

agents (ie; sterile grass carp and insects) where they may be effective and are permitted by state law. We operate one

of the largest fleets of mechanical weed harvesters and hydro-rakes in the country and are have successfully performed

most of the larger, "deep-water phosphorus inactivation (Alum) treatments" here in New England over the past 30
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years. We also perform lake and watershed assessments, annual monitoring programs along with providing

comprehensive lake diagnostic/feasibility studies and the development of restoration plans. 
 

Response 

EPA appreciates the information provided by the commenter.  
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3.0 - WATER-QUALITY BASED LIMITATIONS[REQUEST FOR

COMMENT]

Comment ID 234.1.001.019

Author Name: Rodgers, Jr. J.

Organization: Clemson University

After more than 30 years working with NPDES permits and even teaching permit writing, the last paragraph on p. 9

needs clarification. What constitutes an "excursion" of a numeric or narrative water quality standard with a pesticide

application? 
 

Response 

Use of the term "excursion" is intended to be consistent with use of the term in 40 CFR 122.44(d) although those regulations use the

term "excursion above" to identify an instance of a pollutant in a discharge that is in violation of applicable water quality standards.

The final PGP does not include the word "above" since in some instances violation of a water quality standard may occur when

there is an excursion below a standard (such as for dissolved oxygen or pH).

 

Comment ID 239.1.001.001

Author Name: Wright Dana

Organization: Tennessee Clean Water Network (TCWN)

Language must be included in this section to require compliance with any applicable wasteload allocations established

in an approved Total Maximum Daily Load. The EPA may see fit to require individual NPDES permits for waters having

an established TMDL in order to ensure a more detailed monitoring report ensuring compliance with the water quality-

based effluent limits from the TMDL. 
 

Response 

EPA disagrees with the commenter’s assertion that language must be included in the PGP requiring compliance with any applicable

waste load allocations established in a TMDL.  The final PGP excludes from coverage any discharges of pesticide pollutants to

waters listed as impaired, including waters with TMDLs, where the waterbody is impaired for that pesticide product or its

degradates.  As identified in Part 1.2.3 of the permit, for eligible discharges (e.g., discharges to waters that are impaired for

pollutants other than the pesticide product or degradates of that product, EPA may determine that additional technology-based or

water-quality based effluent limitations are necessary, or may deny coverage under the PGP and require submission of an

application for an individual permit. In the limited situations in which discharges to impaired waters are covered, Operators are

required to meet any applicable Waste Load Allocations.
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Comment ID 240-cp.001.003

Author Name: Harmon Lynn

Organization: American Falls Reservoir District No. 2, Shoshone,  Idaho (ID)

Mechanical means of aquatic weed control will stir up sediments and cause water quality problems that do not exist at

present, as well as being highly expensive and dangerous. 
 

Response 

EPA acknowledges the commenters concerns; however, the final PGP does not require implementation of activities that cause water

quality problems or that would be unreasonably expensive or dangerous.  The permit is written to provide flexibility for operators to

implement measures as necessary to meet permit conditions, including controlling discharges as necessary to meet water quality

standards as required by the Clean Water Act and regulations.  The permit does not, as the comment implies, require use of

mechanical means for aquatic weed control; however, for many operators, the permit does require that operators consider the use of

such means as part of an overall IPM process.  EPA acknowledges that mechanical means for aquatic weed control may not be

appropriate for every operator. 

 

Comment ID 249.1.001.004

Author Name: Lewis Carol

Organization: Southeast Cass Water Resource District (WRD)

Baseline water quality data: Most of the waters in North Dakota do not have a water quality baseline. What happens if

there is no baseline data for WRD facilities with the TMA? Will the permit be denied? 
 

Response 

The commenter implies that a water quality baseline is required for coverage under the PGP.  That, however, is not the case.

Baseline data, i.e., ambient water quality data collected prior to discharges covered under the PGP, that show water quality

problems may trigger additional requirements under the PGP or may require operators to obtain coverage under an individual

permit; however, lack of such data is not justification for denying permit coverage.  The Agency notes that this permit is applicable

for the specific areas of the country for which EPA remains the NPDES permitting authority, which does not include North Dakota.

Comments specifically related to those states outside EPA’s NPDES permitting authority are outside the scope of this permit.

 

 

Comment ID 258.1.001.007
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Author Name: McLaurin Allen

Organization: Southern Cotton Growers Inc.

Southern Cotton Growers strongly urge EPA to communicate to states the impossibility of enforcing numeric water

quality standards under a PGP and encourages states to rely on technology based and narrative water quality

standards in order to avoid unenforceable situations and to reduce litigation. 
 

Response 

The water quality based effluent limitations in EPA's PGP are based on the Agency's implementation of NPDES regulations,

established in 40 CFR Part 122.  A total of 44 other states are authorized, by EPA, to administer the NPDES program in their

respective states, with those state regulations required to be at least as stringent as the Federal regulations.  While EPA has worked

closely with these states during the development of this PGP, and these states may choose to adopt the narrative WQBEL approach

in the PGP, they may be authorized to develop alternative approaches where consistent with state standards and NPDES permit

regulations.  In some instances, this may result in state permits that include numeric water quality based effluent limitations.

 

Comment ID 264.1.001.010

Author Name: Lomberk Heather

Organization: Cumberland County (New Jersey) Mosquito Control Division

The US EPA has reviewed a 1992-2001 survey conducted by the US Geological Survey to help it determine the

condition of the waters of the US and help it set the WQBELs for this PGP. In the PGP Fact Sheet on page 79, it was

noted by the US EPA itself that based on the results of this study, "surface and ground water are generally not being

adversely affected by pesticide applications for irrigation, drinking water, and home/recreational uses."

 

In the paragraph above this, the Fact Sheet mentions that "the USGS uses sampling and analytic methods that provide

highly reliable data." The US EPA continues on with the statement on page 82 that, "While pesticides are not always

monitored when assessing water quality, the (USGS) Report to Congress indicated that pesticides were not among the

most common causes of impairments in the 2004 cycle for rivers and streams, nor for lakes, ponds and reservoirs.

 

Pesticides were the sixth leading cause of impairments for bays and estuaries, but the Report did not indicate whether

these were causes by actively registered pesticides, or by sediment contamination by persistent legacy pesticides,

which account for the majority of water impairments caused by pesticides nationwide.

 

The Report does not indicate whether any impairments identified by the States were caused by uses that will be subject

to NPDES permits under the CWA." These statements provide further proof for excluding mosquito control activities

from the burdensome requirements of this permit. 
 

Response 
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EPA disagrees with commenter’s assertion that the lack of water quality impairments proves that mosquito control activities should

not be subject to the requirements of the PGP.  Pesticide applications that result in discharges of pollutants to waters of the U.S.,

which include mosquito control activities, are required to obtain NPDES permit coverage consistent with the Sixth Circuit Court of

Appeals decision in National Cotton Council of America v. EPA, 553 F.3d 927 (6th Circ., 2009).  For dischargers to comply with

the Court’s ruling, without going through the more burdensome and time-consuming individual permit process, EPA is providing

for NPDES coverage for these activities under its general permit.

 

Comment ID 265.1.001.010

Author Name: Lomberk Heather

Organization: New Jersey Mosquito Control Association

The US EPA has reviewed a 1992-2001 survey conducted by the US Geological Survey to help it determine the

condition of the waters of the US and help it set the WQBELs for this PGP. In the PGP Fact Sheet on page 79, it was

noted by the US EPA itself that based on the results of this study, "surface and ground water are generally not being

adversely affected by pesticide applications for irrigation, drinking water, and home/recreational uses."

 

In the paragraph above this, the Fact Sheet mentions that "the USGS uses sampling and analytic methods that provide

highly reliable data." The US EPA continues on with the statement on page 82 that, "While pesticides are not always

monitored when assessing water quality, the (USGS) Report to Congress indicated that pesticides were not among the

most common causes of impairments in the 2004 cycle for rivers and streams, nor for lakes, ponds and reservoirs.

 

Pesticides were the sixth leading cause of impairments for bays and estuaries, but the Report did not indicate whether

these were causes by actively registered pesticides, or by sediment contamination by persistent legacy pesticides,

which account for the majority of water impairments caused by pesticides nationwide.

 

The Report does not indicate whether any impairments identified by the States were caused by uses that will be subject

to NPDES permits under the CWA." These statements provide further proof for excluding mosquito control activities

from the burdensome requirements of this permit. 
 

Response 

Refer to response to Comment ID 264.1.001.010.

 

Comment ID 281.1.001.024

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

We support the Agency's decision not to impose numeric effluent limitations in the pesticide general permit; we believe
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the FIFRA registration process provides environmental protection.

 

According to the Fact Sheet the Agency must determine that its use in accordance with the label will not cause

"unreasonable adverse effects" on the environment.  These aquatic pesticides products are directly applied to water so

the Agency required additional aquatic toxicity studies for effects characterization during the registration process. These

tests are performed on a broad range of taxonomic groupings, including Freshwater fish, freshwater invertebrates,

estuarine/marine fish, estuarine/marine invertebrates; and algae and aquatic plants.  Aquatic toxicity data are also

required on the end use product for any pesticide that is introduced directly to aquatic environments (40 CFR Part

158.630).

 

This testing regime and the evaluation of its results against the FIFRA standard of "no unreasonable adverse effects"

provides a unique basis on which to evaluate the potential water quality impacts of the products in this category.  Unlike

all other substances, registered pesticides undergo this rigorous scientific review; a review that not only provides

prodigious amounts of information about impacts on non-target species (as cited in the Draft Fact Sheet), but also in the

development and imposition of label "use directions" designed to ensure that the use of the pesticide product does not

produce unreasonable adverse effects.

 

So the Agency knows these aquatic pesticides products have been rigorously vetted prior to registration and that when

applied in accordance with their labels these products will not cause unreasonable adverse effects. While this is not a

guaranty that there could be no circumstances in which the exceedance of a water quality standard might occur, it

provides one sound basis for the Agency's determination that water quality had been considered and that numeric water

quality based effluent limits are not a necessary element of this permit.

 
 

Response 

Refer to responses to Comment ID 479.1.001.011 and 685.1.001.015.

 

Comment ID 284.1.001.022

Author Name: Mountfort Tom

Organization: Denver Water

The draft general permit appears to be a narrative based approach. To the extent that the draft general permit imposes

water quality based effluent limitations, the limitations are vague and unclear. Operators are left in the position of not

being able to plan for water quality based effluent limits that may be imposed. 
 

Response 

EPA disagrees with the comment that the narrative based water quality based effluent limitations provided for in the PGP are vague

and unclear.  The PGP provides the requirement to control discharges as necessary to meet water quality standards, with the specific
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responsibility on the operator to implement such control measures and to take corrective action in response to an excursion of

application water quality standards.  Failure to take such actions is a violation of the permit.  Refer to response to Comment ID

476.1.001.011.

 

Comment ID 296.1.001.011

Author Name: Delaney Tom

Organization: Professional Landcare Network (PLANET)

The CWA allows water quality-based effluent limitations (WQBELs) to be implemented through BMPs if numeric effluent

limits are infeasible. PLANET agrees that it is infeasible to establish numeric WQBELs for the PGP. 
 

Response 

EPA agrees that the CWA allows WQBELs to be expressed as BMPs if numeric effluent limits are infeasible to calculate, and that

it would be infeasible to establish numeric WQBELs for the PGP.  EPA notes, however, that the WQBEL in the PGP is expressed

as a narrative requirement to control discharges as stringently as necessary to meet water quality standard – not as a best

management practice – and therefore EPA is not required to demonstrate the infeasibility of calculating a numeric effluent

limitation, pursuant to 40 CFR 122.44(k)(3).  The narrative WQBEL in the PGP is consistent with CWA section 301(b)(1)(C) and

EPA’s implementing regulations at 40 CFR 122.44(d)(1).  Courts have recognized the use of narrative WQBELs.  See Northwest

Environmental Advocates v. City of Portland, 56 F.3d 979 (9th Cir. 1995); In Re: Gov’t of D.C. MS4, 10 EAD 323, 341 (EAB

2002).  

 

Comment ID 307.1.001.008

Author Name: Lange Mark

Organization: National Cotton Council (NCC)

NCC supports EPA's decision to avoid the use of numeric water quality standards under this PGP. NPDES permits for

the types of pesticide applications covered by the PGP are not likely to be able to effectively regulate water quality.

According to the court's ruling, the PGP is in place only because there may be residues of pesticide applications that

remain on water. Residues may persist in different rates in different waters over time, due to a variety of factors,

including whether there are multiple applications and whether rains or other normal weather-related activities cause the

residue to dissipate. It may be impossible to accurately identify a particular residue in a specific body of water with a

specific applicator. 

 

On Pages 71-72 of the Fact Sheet, however, EPA references the numeric water quality standards of states, territories,

and tribal lands. As forty-four states will be developing their own respective permits, NCC strongly urges EPA to

communicate to states the impossibility of enforcing numeric water quality standards under a PGP and encourage

states to rely on technology-based and narrative water quality standards in order to avoid unenforceable situations and
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to reduce litigation. 
 

Response 

Refer to response to Comment ID 277.1.001.012 and Comment ID 258.1.001.007.

 

Comment ID 312.1.001.009

Author Name: Wood Jonathan

Organization: Vermont Agency of Natural Resources

Water Quality-Based Effluent Limitations: Section 3.0 of EPA's permit provides that

 

"Your discharge must be controlled as necessary to meet applicable numeric and narrative state, territory, or tribal

water quality standards. If at any time you become aware, or EPA determines, that your discharge causes or

contributes to an excursion of applicable water quality standards, you must take corrective action as required in Part 6.

 

Comment: EPA should provide a definition of what "cause and contributes" means in the context of the discharges

covered by this permit.  The continued use of this term in EPA permits without any meaningful guidance is unhelpful at

best and begs potential litigation. Site-specific determinations of "cause and contribute" are open to wide interpretation

and EPA should provide guidance of the types of factors that it will consider in making these determinations. Such

guidance should take into account all of the factors that might influence how this term is interpreted, including

antecedent conditions, flows, concentrations, etc. 

 

This section should also clearly state that a discharge must meet federal and state anti-degradation requirements.

EPA's fact sheet has a discussion of anti-degradation and anti-degradation should be specifically mentioned here.

 
 

Response 

EPA acknowledges the commenter’s concern about the need for a definition of "cause or contribute" as used in the context of this

permit; however, these determinations are State/Tribal-specific as well as site specific and as mentioned, have to take many

different site-specific conditions into account.  EPA is not providing detailed guidance on how to make a cause or contribute

determination as part of this permit or fact sheet but may consider that for possible future guidance, possibly for general permits as

a whole.

 

Secondly, the permit clarifies that discharges must not cause or contribute to an excursion of applicable water quality standards.

Water quality standards consist of three components: water quality criteria, designated uses, and an anti-degradation policy.  As

such, use of the term "water quality standards" encompasses anti-degradation requirements.  EPA prefers to use the term water

quality standards when referring to these components as a whole.
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Comment ID 315.1.001.009

Author Name: Peterson Jack

Organization: Arizona Department of Agriculture

EPA was correct in its assessment that numeric effluent limitations are unworkable in this situation. The unique nature

of pesticides (as discussed earlier) precludes EPA from establishing numeric limitations on these compounds.  Instead,

EPA's utilization of narrative technology-based limits is a more appropriate tact.  
 

Response 

Refer to response to Comment ID 277.1.001.012.

 

Comment ID 319.2.001.014

Author Name: Guthrie, Sr. Douglas

Organization: Monmouth County Mosquito Extermination Commission (MCMEC)

How else might the WQBELs of this PGP be structured in order to meet applicable water quality standards? Is there

another viable approach?

 

As mentioned earlier, most water quality impairments caused by pesticides in New Jersey are due to legacy pesticides

no longer in use. Most waterways in New Jersey are impaired by fecal coliform, phosphorous and other nutrients. As

many pesticide applications will not be covered by this permit and available water quality pesticide data is limited in

coverage, establishing TMDLs or effluent limits would be guesswork. 
 

Response 

EPA agrees with commenter that developing TMDLs or numeric effluent limits for pesticides would be challenging given the

dearth of water quality data and the wide range of applicators, both required to be covered under an NPDES and not. 

Also, refer to response to Comment ID 277.1.001.012.

 

Comment ID 320-cp.001.011

Author Name: Rainey Tadhgh

Organization: Associated Executives for Mosquito Control Work in New Jersey

The US EPA has reviewed a 1992-2001 survey conducted by the US Geological Survey to help it determine the

condition of the waters of the US and help it set the WQBELs for this PGP. In the PGP Fact Sheet on page 79, it was
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noted by the US EPA itself that based on the results of this study, "surface and ground water are generally not being

adversely affected by pesticide applications for irrigation, drinking water, and home/recreational uses." In the paragraph

above this, the Fact Sheet mentions that "the USGS uses sampling and analytic methods that provide highly reliable

data." The US EPA continues on with the statement on page 82 that, "While pesticides are not always monitored when

assessing water quality, the (USGS) Report to Congress indicated that pesticides were not among the most common

causes of impairments in the 2004 cycle for rivers and streams, nor for lakes, ponds and reservoirs.

 

Pesticides were the sixth leading cause of impairments for bays and estuaries, but the Report did not indicate whether

these were causes by actively registered pesticides, or by sediment contamination by persistent legacy pesticides,

which account for the majority of water impairments caused by pesticides nationwide. 
 

Response 

EPA acknowledges the commenter’s statement that the USGS Report to Congress did not indicate if pesticides causing impairments

are the result of actively registered pesticides or by contamination from persistent legacy pesticides. Based on the information

available to EPA, namely the 303(d) list of impairments nationwide (available at www.epa.gov/owow/tmdl), EPA has information

suggesting that the majority of pesticide impairments are either the result of legacy pollutants or for pesticides still registered but

not expected to be discharged for the four categories covered by EPA’s PGP.  Thus, EPA expects that the causes of impairments

were rarely from activities that would be covered under EPA's PGP.  Should EPA obtain information suggesting that a waterbody

impaired for "pesticides" is later to be found to be impaired by a pesticide for which permit coverage is or has been requested, EPA

will take action to ensure such discharges are controlled appropriately, including requiring coverage under an individual permit if

such discharges are to continue.  Also, refer to response to Comment ID 476.1.001.011.    

 

Comment ID 330.1.001.024

Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)

We support the EPA's decision not to impose numeric effluent limitations in the pesticide general permit. The FIFRA

registration process is designed to provide desired environmental protection. The rigorous approval process preceding

product registration ensures the prevention of unreasonable adverse effects; therefore numeric effluent limitations are

not needed. Numeric limitations do not make sense once one tries to determine the point in time at which they would

apply (at what point in time their effectiveness ceases) or once one tries to pinpoint the location at which they would

apply (considering that aquatic plant treatments typically occur at many different locations within a water body). 
 

Response 

Refer to response to Comment ID 277.1.001.012.

 

Comment ID 344.1.001.008
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Author Name: Kennedy Keith

Organization: Wyoming Crop Improvement Association (WCIA)

Meeting Water QualityBased Effluent Limitations: We are aware that Title 40, CFR 122.44(k)(3) allows water

qualitybased effluent limitations to be implemented through BMPs if numeric effluent limits are infeasible. This was the

position adopted by California's Water Resources Control Board in its statewide NPDES permit for aquatic weed

control. [FN 25] WCIA believes it is infeasible for EPA to establish numeric effluent limitations for pesticide general

permits because, (1) the regulated discharge is excess products and residues remaining after the effective period of

beneficial use resulting from the pesticide application, but at what point the pesticide becomes a waste or residue is not

precisely known and varies depending on many factors. Therefore, in the application of aquatic pesticides, the exact

effluent is unknown; (2) it would be impractical to treat the numerous shortduration intermittent pesticide releases to

surface waters from many different locations; and (3) treatment in many cases may render the pesticide useless for

aquatic pest control. WCIA agrees that the technologybased effluent limits described in Part 2 of the permit are as

stringent as necessary to meet federal and state water quality standards and the Agency's narrative statement in Part 3

of the permit addressing WQBELs is appropriate. [FN 26] EPA's conclusion not to require water qualitybased effluent

limitations is correctly reasoned and based on the cumulative effect of the following factors: (a) compliance with the

FIFRA label is assumed; (b) nationalscale monitoring has demonstrated that most pesticide detections are below

ambient water quality criteria or benchmarks; (c) for the small number of pesticides found in monitoring data to be

present above such benchmarks, EPA and the registrants have imposed additional mitigation actions that are expected

to reduce the levels of those pesticides in water; (d) the technologybased effluent limitations (BMPs) in Part 2 of the

permit provide further protections beyond compliance with the FIFRA label; (e) the chemicalpesticide discharges

covered by this permit are the residues after the pesticide has performed its intended purpose, and the residue will be

no higher than, and usually lower than, the original concentration as applied; (f) the permit excludes applications to

certain 303(d) and ONR waters; (g) states must certify that the permit will meet their WQBELs and may add further

conditions to ensure that will occur; (h) any observed exceedance of WQBELs will trigger corrective action to ensure the

situation is eliminated, and will not be repeated in the future; and (i) EPA may require additional control measures as

part of a specific permittees' requirements, or require operators to apply for an individual or alternative NPDES permit. 

 

[FN 25] California SWRCB. 2004. Water Quality Order No. 20040009DWQ. Pp 911.

 

[FN 26] PGP Fact Sheet, p. 71 
 

Response 

Refer to response to Comment ID 311.1.001.019.

 

Comment ID 356.1.001.013

Author Name: Unknown Unknown

Organization: Lee County Mosquito Control District (LCMCD)
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Page 3178331784, D. Key Permit Provisions for Which EPA Is Soliciting Comment; Water Quality Based Effluent

Limitations

 

EPA is soliciting comment on the water quality based effluent limitations in this proposed permit, and whether other

parameters or narrative requirements would be appropriate.

 

LCMCD Comment These limitations appropriately default to those imposed by FIFRA. 
 

Response 

EPA disagrees with the commenter’s assertion that the WQBELs in the PGP “default to those imposed by FIFRA.”  Rather, the

narrative WQBEL requires permittees to control discharges as stringently as necessary to meet applicable water quality standards,

pursuant to CWA section 301(b)(1)(C) and 40 CFR 122.44(d)(1). EPA expects that in general, the technology-based requirements

in the permit – which provide further protections beyond compliance with existing FIFRA requirements – and other requirements of

the permit will be sufficient to meet the narrative WQBEL.  In other words, compliance with FIFRA is not necessarily sufficient to

meet the WQBEL requirements in the permit.

 

Comment ID 364.1.001.019

Author Name: Schmidt J.

Organization:  

3.0 Water Quality-Based Effluent Limitations - I strongly support the Agency's decision not to impose numeric effluent

limitations in the PGP. Environmental Fate studies, required under FIFRA, already address breakdown times and

byproducts as are their potential impacts following use to satisfy the requirement of "no unreasonable adverse effects".

Collection of such numeric data would have limited value with respect to water quality objectives under the CWA. 
 

Response 

EPA acknowledges commenter’s support.

 

Comment ID 365.1.001.020

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

Include language so that an applicator who has received a permit to apply pesticides that result in a temporary

exceedance of numeric standards is not in violation of this permit, to prevent a catch-22 situation. 
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Response 

EPA's water quality analysis for this permit found that, in general, compliance with the other provisions of this permit and other

requirements, such as under FIFRA, will protect water quality such that water quality violations will not occur.  EPA acknowledges

that in some instances, operators may have to take additional measures to ensure that water quality standards are not exceeded.

Consistent with the commenter's suggestion, some States/Tribes have, as part of their EPA-approved water quality standards,

included provisions for temporary exceedances of numeric standards, or some other type of temporary variance, provided

designated uses are maintained. However, the Agency does not believe these modifications to water quality standards are necessary

to allow for the types of discharges covered under this permit.

 

Comment ID 378.1.001.025

Author Name: Dwinell Steven

Organization: Florida Department of Agriculture and Consumer Services

The proposed water quality based effluent limitations are appropriate. The use of narrative standards is appropriate

because it provides the flexibility to the operators and state and federal regulatory agencies to allow pesticide use in

compliance with Agency acceptance of these uses through the FIFRA program. 
 

Response 

Refer to response to Comment ID 277.1.001.012.

 

Comment ID 379.1.001.046

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

We are in full concurrence with EPA's thinking that strict adherence to all product label requirements and conditions

when applying aquatic pesticides, which under FIFRA as federal law must be done, in large measure helps ensure that

Water Quality-Based Effluent Limitations (WQBELs) will be met, whether any associated Water Quality Standards

(WQS) might be narrative or numeric. Under FIFRA, the EPA's science-based product evaluation and registration

process already goes a long way in helping to ensure that any aquatic pesticides allowed to be used can be applied

"without posing unreasonable risks to human health, wildlife or the environment."  FIFRA doesn't compel aquatic

pesticide users to adhere to BMPs, but the product label requirements and conditions themselves form a set of pretty

good but admittedly not fully complete BMPs, whereby FIFRA is probably most lacking or remiss in not requiring some

mitigation consideration before arriving at decisions to use pesticides.  However, almost all professional pesticide users

already go through such mitigation sequencing without being "forced" to do such, particularly for those users adhering

to Integrated Pest Management (IPM) principles, since such adherence makes good sense from the standpoint of good

pest control efficacy, for good economics and cost-benefits, and for good environmental stewardship. 
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Response 

EPA agrees with commenter that professional pesticide users already going through the types of practices required in the permit.

Including the IPM principles in the technology-based effluent limitations in this permit will make what most are doing now on a

voluntary basis a requirement for everyone who meets the criteria.  Also, refer to response to Comment ID 277.1.001.012. 

 

Comment ID 418.1.001.011

Author Name: Kennedy Keith

Organization: Wyoming Ag-Business Association (WABA)

Meeting Water.-Quality-Based Effh,IJ:_nt Limitations: We are aware that Title 40, CFR 122-44(k)(3) allows water

quality-based effluent limitations to be implemented through BMPs if numeric effluent limits are infeasible. This was the

position adopted by Californ~ Water Resources Control Board in its statewide NPDES permit for aquatic weed control

[FN 27] WABA believes it is infeasible for USEPA to establish numeric effluent limitations for pesticide general permits

because, (1) the regulated discharge is excess products and residues remaining after the effective period of beneficial

use resulting from the pesticide application, but at what point the pesticide becomes a waste or residue is not precisely

known and varies depending on many factors. Therefore, in the application of aquatic pesticides, the exact effluent is

unknown; (2) it would be impractical to treat the numerous short-duration intermittent pesticide releases to surface

waters from many different locations; and (3) treatment in many cases may render the pesticide useless for aquatic pest

control. WABA agrees that the technology-based eff luent limits described in Part 2 of the permit are as stringent as

necessary to meet federal and state water quality standards and the Agency's narrative statement in Part 3 of the

permit addressing WQBELs is appropriate [FN 28] BUSEPA'S conclusion not to require water quality-based effluent

limitations is correctly reasoned and based on the cumulative effect of the following factors: (a) compliance with the FI

FRA label is assumed; (b) national-scale mon itoring has demonstrated that most pesticide detections are below

ambient water quality criteria or benchmarks; (c) for the small number of pesticides found in monitoring data to be

present above such benchmarks, USEPA and the registrants have imposed additional mitigation actions that are

expected to reduce the levels of those pesticides in water; (d) the technology-based effluent limitations (BMPs) in Part 2

of the permit provide further protections beyond compliance with the FIFRA label; (e) the chemical-pesticide discharges

covered by this permit are the residues after the pesticide has performed its intended purpose, and the residue will be

no higher than, and usually lower than, the original concentration as applied; (f) the permit excludes applications to

certain 303(d) and ONRwaters; (g) states must certify that the permit will meet their WQBELs and may add further

conditions to ensure that will occur; (h) any observed exceedance of WQBELs will trigger corrective action to ensure the

situation is eliminated, and will not be repeated in the future; and (i) USEPA may require additional control measures as

part of a specific permittees' requirements, or require operators to apply for an individual or alternative NPDES permit.

We also wish to note that the area within Wyoming covered by the draft USEPA PGP has no water quality standards,

and here we quote from WDA/WYDEQ comments to this draft PGP: "It is one of the ironies of this proposed permit that

the only lands in Wyoming to which this permit applies are ~e Wind River Indian Reservation which has no approved

water quality standards.'[FN 29] 

 

[FN 28] PCP Fact Sheet. p, 71
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[FN 29].Joint Comments submitted in reference to Docket ID No. EPA·HQ.<JW-2010-Q257 by theWyoming Department

of Environmental Quality and the Wyoming Department of Agriculture, dated July 19. 2010, P 6. 
 

Response 

Refer to response to Comment ID   311.1.001.019.

 

Comment ID 423.1.001.015

Author Name: Hornby Jonathan

Organization: Lee County Mosquito Control District (LCMCD)

Page 3178331784, D. Key Permit Provisions for Which EPA Is Soliciting Comment; Water Quality Based Effluent

Limitations

 

EPA is soliciting comment on the water quality based effluent limitations in this proposed permit, and whether other

parameters or narrative requirements would be appropriate.

 

LCMCD Comment These limitations appropriately default to those imposed by FIFRA. 
 

Response 

Refer to response to Comment ID 356.1.001.013.

 

Comment ID 446.1.001.015

Author Name: Inabinet John

Organization: Environmental Resources,  South Carolina Public Service Authority (Santee Cooper)

Santee Cooper supports the EPA's decision not to impose numeric effluent limitations in the pesticide general permit.

The FIFRA product registration process adequately provides for environmental protection and that the technology-

based effluent limitations in Part 2 of the PGP provide further protections beyond compliance with the FIFRA label.  
 

Response 

Refer to response to Comment ID 277.1.001.012.

 

Comment ID 450.1.001.033
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Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

NAAA agrees with EPA that technology-based effluent limits described in Part 2 of the PGP are as stringent as

necessary to meet federal and state water quality standards, and that the Agency's narrative statement in Part 3 of the

permit addressing WQBELs is appropriate.[FN25] EPA's conclusion not to require water quality-based effluent

limitations is based on the cumulative effect of the following factors:

- compliance with the FIFRA label is assumed;

- national-scale monitoring has demonstrated that most pesticide detections are below ambient water quality criteria or

benchmarks;

- for the small number of pesticides found in monitoring data to be present above such benchmarks, EPA and the

registrants have imposed additional mitigation actions that are expected to reduce the levels of those pesticides in

water;

- the technology-based effluent limitations (BMPs) in Part 2 of the permit provide further protections beyond compliance

with the FIFRA label;

- the chemical-pesticide discharges covered by this permit are the residues after the pesticide has performed its

intended purpose, and the residue will be no higher than, and usually lower than, the original concentration as applied;

- the permit excludes applications to certain 303(d) and ONR waters;

- states must certify that the permit will meet their WQBELs and may add further conditions to ensure that will occur;

- any observed exceedance of WQBELs will trigger corrective action to ensure the situation is eliminated, and will not

be repeated in the future; and

- EPA may require additional control measures as part of a specific permittees' requirements, or require operators to

apply for an individual or alternative NPDES permit.  

 

[FN25] Draft FS at 71 
 

Response 

Refer to response to Comment ID 311.1.001.019.

 

Comment ID 453.1.001.035

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

Water Quality-based Effluent Limitations: NAAA agrees with EPA that technology-based effluent limits described in Part

2 of the PGP are as stringent as necessary to meet federal and state water quality standards, and that the Agency's

narrative statement in Part 3 of the permit addressing WQBELs is appropriate.[FN 25] EPA's conclusion not to require

water quality-based effluent limitations is based on the cumulative effect of the following factors:

- compliance with the FIFRA label is assumed;

- national-scale monitoring has demonstrated that most pesticide detections are below ambient water quality criteria or
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benchmarks;

- for the small number of pesticides found in monitoring data to be present above such benchmarks, EPA and the

registrants have imposed additional mitigation actions that are expected to reduce the levels of those pesticides in

water;

- the technology-based effluent limitations (BMPs) in Part 2 of the permit provide further protections beyond compliance

with the FIFRA label;

- the chemical-pesticide discharges covered by this permit are the residues after the pesticide has performed its

intended purpose, and the residue will be no higher than, and usually lower than, the original concentration as applied;

- the permit excludes applications to certain 303(d) and ONR waters;

- states must certify that the permit will meet their WQBELs and may add further conditions to ensure that will occur;

- any observed exceedance of WQBELs will trigger corrective action to ensure the situation is eliminated, and will not

be repeated in the future; and

- EPA may require additional control measures as part of a specific permittees' requirements, or require operators to

apply for an individual or alternative NPDES permit. 

 

 

[FN 25] Draft FS at 71 
 

Response 

Refer to response to Comment ID 311.1.001.019.

 

Comment ID 455.1.001.003

Author Name: Howell Bradford

Organization: Applied Biochemists

As a active corporate members and participants within the Responsible Industry for a Sound Environment (RISE)

Aquatics Committee as well as with the Aquatic Ecosystem Restoration Foundation (AERF) Board, we concur with the

comments being submitted by both of these organizations.  With respect to this current issue, we have been engaged

with our industry's legal actions and regulatory comments since the 2001 Talent Decision up through the 2009 6th

Circuit Court decision. We share our industry colleagues' concerns and proactive comments on the Draft PGP, many of

whom have responded either individually or through these respective organizations. A number of these are reiterated

and re¬emphasized below:  
 

Response 

No specific comment provided thus no response entered.

 

Comment ID 455.1.001.018
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Author Name: Howell Bradford

Organization: Applied Biochemists

We strongly support the Agency's decision not to impose numeric effluent limitations in the PGP. Environmental fate

studies, required under FIFRA, already address breakdown times and byproducts as are their potential impacts

following use to satisfy the requirement of "no unreasonable adverse effects". Collection of such numeric data would

have little or no value with respect to water quality objectives under the CWA.  
 

Response 

Refer to response to Comment ID 364.1.001.019.

 

Comment ID 456.1.001.014

Author Name: Latham Mark

Organization: Manatee County Mosquito Control District (MCD),  Manatee County, Palmetto,  Florida (FL)

Section 3.0 - Water Quality Based Effluent Limitations (WQBEL)

 

Manatee County MCD agrees with the EPA proposal that water quality standards can be achieved and maintained

during aquatic pesticide applications as long as end-users of chemicals remain in strict compliance with all chemical

pesticide labels as required by FIFRA. FIFRA has long been the "Gold-Standard" for regulating pesticide applications

and ensuring that pesticides can be applied to the environment without posing unreasonable risk to humans, non-

targets or the environment. There is no scientific reason to now begin to doubt the scientific merit or worthiness of

FIFRA in light of NPDES. 
 

Response 

Refer to response to Comment ID 277.1.001.012.

 

EPA wishes to clarify commenter’s characterization.  First, EPA expects that discharges will be controlled as necessary to meet

water quality standards if permittees meet the technology-based and other requirements of this permit – which in some cases may be

more stringent than the FIFRA label requirements.  Second, EPA notes that where such requirements are not sufficiently stringent,

the narrative WQBEL requires permittees to adopt any more stringent measures and take corrective action necessary to meet water

quality standards.

 

Comment ID 459.1.001.012

Author Name: Lieske Sean
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Organization: Water Resources Division,  City of Aurora Water Department,  Aurora,  Colorado (CO)

12. Part 3.0 - Unclear how the WQBEL would be applied when there is a discharge of a pesticide with a numeric

standard. Wouldnt that require an individual permit? 
 

Response 

EPA's PGP is available to any operator that meets the eligibility provisions of the permit.  EPA may require an operator to apply for

and/or obtain coverage under an individual permit based on the Agency's review of the operator's activities and discharge.  The fact

that a numeric water quality standard exists for a pesticide that is being discharged is not a trigger for those discharges to be covered

under an individual permit.  Those determinations would be made on a case-by-case basis.  A permittee covered under this PGP

would need to meet the narrative WQBEL, which requires that discharges be controlled as stringently as necessary to meet any

applicable water quality standard.  Accordingly, if the state has a numeric criterion for the pesticide, the permittee would need to

ensure that its discharge was controlled as necessary to meet that numeric criterion.  EPA expects that in general, the technology-

based requirements and other requirements in this permit will be sufficient to meet the narrative WQBEL.

 

Comment ID 476.1.001.011

Author Name: Mazzacano Celeste

Organization: The Xerces Society for Invertebrate Conservation

This section states that pesticide discharges must be controlled to meet applicable numeric and narrative water quality

standards. However, there is no mention of required water quality monitoring or data reporting to the EPA made in the

permit. In the absence of mandated water sampling and water quality reporting, there is no way for an excursion of

applicable water quality standards to be noted, which renders this WQBEL statement effectively null. 
 

Response 

As described in Part III.3 of the permit Fact Sheet, ambient water quality monitoring data are available from many sources, and

these data collectively provide a great deal of information about the presence of pesticide residues in waters of the United States.

EPA expects, as has been done in the past, Federal agencies, states, pesticide applicators, and others will continue to perform

ambient water quality monitoring in many areas where pesticides are being discharged under this permit.  The Agency will review

such data when they become available to determine whether they may indicate pesticide discharges covered by the PGP are

contributing to water quality problems.  Refer to response to Comment ID 337.1.001.007 for a discussion of EPA’s analysis of the

infeasibility of including ambient water quality for Operators covered under the PGP.  Visual monitoring for possible effects can

also provide information on whether there is an excursion of applicable water quality standards.  Where EPA or the operator is

made aware of excursions of water quality standards, Operators will be required to take additional measures to ensure such

excursions do not continue.  Also, where pesticide applications cause adverse effects, Operators are required to notify EPA and take

action as necessary to prevent recurrence.  Similarly, should EPA determine at a later date that the PGP does not adequately protect

water quality, the Agency can modify the general permit either before the expiration date or in the next permit issuance cycle (i.e.,
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in five years).

 

As described in the Fact Sheet, EPA has reviewed many years worth of surface water monitoring data collected by experts in the

field, such as the USGS NAWQA Program, to evaluate the effect of pesticide use on water quality. Such studies predominantly

have not been designed to assess the impact of uses covered by the PGP on the quality of surface water resources. However, EPA

has taken mitigation actions for those pesticides which were considered to pose an unreasonable adverse risk. In addition to those

restrictions, the permit is requiring further control of these discharges, making water quality problems even less likely.

 

Comment ID 479.1.001.011

Author Name: Doucette Elise

Organization: Minnesota Pollution Control Agency (MPCA)

EPA's Fact Sheet states that as long as pesticides are applied in compliance with FIFRA, water quality standards will be

met. From conversations with MPCA Water Quality Staff and MDA Pesticide Registration Staff, EPA methods used to

develop water quality criteria are different than those used by FIFRA to evaluate a pesticide for purposes of registration.

This is a complicated issue, which will not be vetted in this letter. However, the MPCA would like to see the Office of

Water and Office of Pesticide Programs move forward with the development of a Common Effects Methodology for

pesticide effects, which will offer better consistency in how states and other agencies evaluate the risk of pesticide use

in the environment. 
 

Response 

EPA wishes to clarify commenter’s characterization.  The Fact Sheet states EPA’s expectation that in general, compliance with the

technology-based requirements – which provide further protections beyond compliance with FIFRA requirements – and other

requirements of the permit will be sufficient to meet the permit’s narrative WQBEL requirement.  EPA recognizes that the

requirements to develop criteria under the CWA are different than those used by FIFRA – and the CGP provides further protections

beyond compliance with FIFRA requirements where necessary.  Moreover, where such protections are not sufficiently stringent, the

permittee must take further measures to ensure that its discharges are controlled as necessary to meet water quality standards and

take such corrective action as necessary.

 

The comment regarding EPA’s Office of Water and Office of Pesticide Programs working to develop a common methodology is

outside the scope of this action.

 

Comment ID 483.1.001.049

Author Name: Nelson Douglas

Organization: CropLife America (CLA)
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Title 40, CFR 122.44(k)(3) allows water quality-based effluent limitations to be implemented through BMPs if numeric

effluent limits are infeasible. This was the position adopted by California's Water Resources Control Board in its

statewide NPDES permit for aquatic weed control. [FN 58] EPA has reached a logical and defensible position that it is

infeasible to establish numeric effluent limitations for all uses covered by the Draft PGP based on the following

considerations:

 

(1) the regulated discharge is excess products and residues remaining after the effective period of beneficial use

resulting from the pesticide application, but at what point the pesticide becomes a waste or residue is not precisely

known and varies depending on many factors. Therefore, in the application of pesticides covered by the PGP, the

composition of the exact effluent is unknown;

 

(2) it would be impractical to treat the numerous short-duration intermittent pesticide releases to surface waters from

many different locations; and

 

(3) treatment in many cases may render the pesticide useless for aquatic pest control.

 

CLA agrees that the technology-based effluent limits described in Part 2 of the Draft PGP are as stringent as necessary

to meet federal and state water quality standards and that the Agency's narrative statement in Part 3 of the permit

addressing WQBELs is appropriate.[FN 59] EPA's conclusion not to require water quality-based effluent limitations in

the Draft PGP is correctly reasoned and based on the cumulative effect of the following factors: (a) compliance with the

FIFRA label is assumed; (b) national-scale monitoring has demonstrated that most pesticide detections are below

ambient water quality criteria or benchmarks; (c) for the small number of pesticides found in monitoring data to be

present above such benchmarks, EPA and the registrants have imposed additional mitigation actions that are expected

to reduce the levels of those pesticides in water; (d) the technology-based effluent limitations (BMPs) in Part 2 of the

Draft PGP provide further protections beyond compliance with the FIFRA label; (e) the chemical-pesticide discharges

covered by this permit are the residues after the pesticide has performed its intended purpose, and the residue will be

no higher than, and usually lower than, the original concentration as applied; (f) the PGP excludes applications to

certain 303(d) and ONR waters; (g) states must certify that the permit will meet their WQBELs and may add further

conditions to ensure that will occur; (h) any observed exceedance of WQBELs will trigger corrective action to ensure the

situation is eliminated, and will not be repeated in the future; and (i) EPA may require additional control measures as

part of a specific permittees' requirements, or require operators to apply for an individual or alternative NPDES permit.

 

[FN 58] California SWRCB. 2004. Water Quality Order No. 2004-0009-DWQ. Pp 9-11.

 

[FN 59] Draft Fact Sheet at 71

 
 

Response 

Refer to response to Comment ID 311.1.001.019.

 

Comment ID 485.1.001.026
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Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

We support the Agency's decision not to impose numeric effluent limitations in the pesticide general permit; we believe

the FIFRA registration process provides environmental protection. According to the Fact Sheet the Agency must

determine that its use in accordance with the label will not cause "unreasonable adverse effects" on the environment.

These aquatic pesticides products are directly applied to water so the Agency required additional aquatic toxicity

studies for effects characterization during the registration process. These tests are performed on the following

taxonomic groupings: freshwater fish, freshwater invertebrates, estuarine/marine fish, estuarine/marine invertebrates

and algae and aquatic plants. Aquatic toxicity data are also required on the end use product for any pesticide that is

introduced directly to aquatic environments (40 CFR Part 158.630). 

 

So the Agency knows these aquatic pesticides products have been rigorously vetted prior to registration, these products

will not cause unreasonable adverse effects so there is no need for numeric effluent limitations. 

 

It is infeasible to establish numeric effluent limitations for pesticide general permits because: (1) the regulated discharge

is excess products and residues remaining after the effective period of beneficial use resulting from the pesticide

application, but at what point the pesticide becomes a waste or residue is not precisely known and varies depending on

many factors. Therefore, in the application of aquatic pesticides, the exact effluent is unknown; (2) it would be

impractical to treat the numerous short-duration intermittent pesticide releases to surface waters from many different

locations; and (3) treatment in many cases may render the pesticide useless for aquatic pest control. 
 

Response 

Refer to response to Comment ID 277.1.001.012.  Refer also to 311.1.001.019 (on infeasibility of establishing numeric effluent

limits).

 

Comment ID 490.1.001.024

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

3.0 Water Quality-Based Effluent Limitations 

 

We support the Agency's decision not to impose numeric effluent limitations in the pesticide general permit; we believe

the independent FIFRA registration process provides environmental protection. According to the Fact Sheet the Agency

must determine that its use in accordance with the label will not cause "unreasonable adverse effects" on the

environment. These aquatic pesticides products are directly applied to water so the Agency required additional aquatic

toxicity studies for effects characterization during the registration process. These tests are performed on a broad range

of taxonomic groupings, including Freshwater fish, freshwater invertebrates, estuarine/marine fish, estuarine/marine

invertebrates; and algae and aquatic plants. Aquatic toxicity data are also required on the end use product for any
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pesticide that is introduced directly to aquatic environments (40 CFR Part 158.630). 

 

This testing regime and the evaluation of its results against the FIFRA standard of "no unreasonable adverse effects"

provide a unique basis on which to evaluate the potential water quality impacts of the products in this category. Unlike

all other substances, registered pesticides undergo this rigorous scientific review; a review that not only provides

prodigious amounts of information about impacts on non-target species (as cited in the Draft Fact Sheet), but also in the

development and imposition of label "use directions" designed to ensure that the use of the pesticide product does not

produce unreasonable adverse effects.

 

EPA has rigorously vetted these aquatic pesticides products prior to registration and determined that when applied in

accordance with the label that these products will not cause unreasonable adverse effects. While this is not a guarantee

that there will be no circumstances in which the exceedance of a water quality standard might occur, it provides a sound

basis for the Agency's determination that water quality had been considered and that numeric water quality based

effluent limits are not a necessary element of this permit. 
 

Response 

Refer to response to Comment ID 277.1.001.012.  Refer also to 311.1.001.019 (on infeasibility of establishing numeric effluent

limits).

 

Comment ID 492.1.001.008

Author Name: Swenson Scott

Organization: Minnesota Association of Wheat Growers (MAWG)

The MAWG agrees that the technology-based effluent limits described in Part 2 of the permit are as stringent as

necessary to meet federal and state water quality standards [FN 8], in part because compliance with the FIFRA label is

assumed.  [FN 8] Ref from Fact Sheet, p. 71 
 

Response 

Refer to response to Comment ID 277.1.001.012.   Refer also to 311.1.001.019.

 

Comment ID 503.1.001.016

Author Name: Dulla Chuck

Organization: Vector Borne Disease Prevention,  Marion County (Indianapolis) Health Department (MCHD) Mosquito Control

EPA is soliciting comment on the water quality based effluent limitations in this proposed permit, and whether other

parameters or narrative requirements would be appropriate.
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-MC does not have a comment at this time; however, we support the technology-based effluent limitations detailed in

the draft general permit as a reliable method for minimizing pesticide applications to the waters of U.S.  
 

Response 

No comment provided thus no response needed.

 

Comment ID 505.1.001.005

Author Name: Ban Michael

Organization: Marin Municipal Water District

Naturally occurring copper in our local watersheds could lead to a situation in which certain water supply sources are

declared impaired for copper due to temporal concentration levels found above water quality criteria. As shown in our

efforts with SFEI, and the California Water Resources Control board, copper levels above water quality criteria numeric

levels are not toxic in our waters due to organic and inorganic constituents with our water matrix. Additional use of the

EPA's Biotic Ligand Model gave confirmatory results predicting lack of toxicity due to copper in our source waters

subject to copper sulfate application.

 

In point of fact, California's general permit allows for seasonal exceedances of water quality criteria for copper and other

pesticides via regulatory exception, acknowledging the beneficial impact of aquatic weed and algae control. This

exception is included in the general permit, and no individual permit is required in California. 
 

Response 

EPA agrees with the commenter that some states may provide for excursions from their standards to allow certain seasonal

applications of pesticides; however, the PGP generally excludes from coverage discharges of pesticide products to waterbodies

listed as impaired for that pesticide or its degradates (those discharges must be covered under an NPDES individual permit).  In

areas where EPA’s permit is available, states may revise water quality standards, as approved by EPA, to accommodate local

conditions to allow pesticide concentrations at or above current criteria.

 

Comment ID 506.1.001.009

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

TDA does not believe additional parameters or narrative requirements would be appropriate. Any discharge that results

in an excursion of any applicable numeric or narrative EPA-approved state, territory, or tribal or EPA-promulgated water
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quality standard is currently prohibited under the CWA. 
 

Response 

EPA acknowledges commenter’s concern but clarifies that EPA’s regulations require permits to include requirements necessary to

meet applicable water quality standards (40 CFR 122.44(d)).  Accordingly, the PGP includes a narrative WQBEL requiring that

discharges be controlled as necessary to meet applicable water quality standards.  Also, refer to response to Comment ID

277.1.001.012.  

 

Comment ID 510.1.001.006

Author Name: Roche David

Organization: Minn-Dak Farmers Cooperative (MDFC)

We are aware that Title 40 of the C.P.R., section 122.44(k)(3) allows water quality-based effluent limitations to be

implemented through BMPs if numeric effluent limits are infeasible. The MDFC believes it is infeasible for EPA to

establish numeric effluent limitations for pesticide general permits because (l) in the application of aquatic pesticides,

the exact effluent is unknown; (2) it would be impractical to treat the numerous short-duration intermittent pesticide

releases to surface waters from many different locations; and (3) treatment in many cases may render the pesticide

useless for aquatic pest control. The MDFC agrees that the technology-based effluent limits described in Part 2 of the

permit are as stringent as necessary to meet federal and state water quality standards [FN 8], in part because

compliance with the FIFRA label is assumed.

 

[FN 8] Ref from Fact Sheet, p. 71 
 

Response 

Refer to response to Comment ID 277.1.001.012. Refer also to 311.1.001.019 (on infeasibility of establishing numeric effluent

limits).

 

Comment ID 581.001.011

Author Name: Steenson Daniel

Organization: Nampa and Meridian Irrigation District (NMID)

While EPA has represented that the PGP does not include numeric water quality standards and no water quality

monitoring is required, Section 3.0 provides that the "discharge must be controlled as necessary to meet applicable

numeric and narrative state, territory, or tribal water quality standards." This statement is ambiguous in that there no

description of what numeric standards are being applied to certain water bodies, ditches or drains and how an
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applicator is to determine if he/she meets the standards without conducting water quality monitoring. If there are already

numeric or narrative standards for a stream, ditch or drain then there is no need to create more confusion and ambiguity

regarding the application of those standards in the PGP. Section 3 is unnecessary, ambiguous and confusing and thus

should be eliminated from the PGP.  
 

Response 

EPA disagrees with commenter’s assertion that the narrative WQBEL in Section 3.0 is “unnecessary” for the PGP.  See Comment

ID 518.1.001.014.  EPA acknowledges commenter’s concern that the narrative WQBELs may be ambiguous and confusing.

However, as discussed in response to Comment ID 277.1.001.012 and in the Fact Sheet, EPA expects that compliance with the

technology-based requirements and other conditions in the permit will generally be sufficient to meet the WQBEL; however,

because of the wide range of activities and locations covered under this permit, this may not always be the case.  Where this is not

the case, the narrative WQBEL requires the permittee to take any additional control measures necessary to meet water quality

standards.   The permit also requires corrective action if at any time an excursion of water quality standards is identified.  With

respect to commenter’s concern about how to determine whether standards are being met, see Comment ID 476.1.001.011.

 

Comment ID 606.1.001.011

Author Name: Frank Bobbie

Organization: Wyoming Association of Conservation Districts (WACD)

Meeting Water Quality-Based Effluent Limitations: We are aware that Title 40, CFR 122.44(k)(3) allows water quality-

based effluent limitations to be implemented through BMPs if numeric effluent limits are infeasible. This was the position

adopted by California's Water Resources Control Board in its statewide NPDES permit for aquatic weed control.[FN 29]

WACD believes it is infeasible for EPA to establish numeric effluent limitations for pesticide general permits because,

(1) the regulated discharge is excess products and residues remaining after the effective period of beneficial use

resulting from the pesticide application, but at what point the pesticide becomes a waste or residue is not precisely

known and varies depending on many factors. Therefore, in the application of aquatic pesticides, the exact effluent is

unknown; (2) it would be impractical to treat the numerous short-duration intermittent pesticide releases to surface

waters from many different locations; and (3) treatment in many cases may render the pesticide useless for aquatic pest

control. WACD agrees that the technology-based effluent limits described in Part 2 of the permit are as stringent as

necessary to meet federal and state water quality standards and the Agency's narrative statement in Part 3 of the

permit addressing WQBELs is appropriate. [FN 30] EPA's conclusion not to require water quality-based effluent

limitations is correctly reasoned and based on the cumulative effect of the following factors: (a) compliance with the

FIFRA label is assumed; (b) national-scale monitoring has demonstrated that most pesticide detections are below

ambient water quality criteria or benchmarks; (c) for the small number of pesticides found in monitoring data to be

present above such benchmarks, EPA and the registrants have imposed additional mitigation actions that are expected

to reduce the levels of those pesticides in water; (d) the technology-based effluent limitations (BMPs) in Part 2 of the

permit provide further protections beyond compliance with the FIFRA label; (e) the chemical-pesticide discharges

covered by this permit are the residues after the pesticide has performed its intended purpose, and the residue will be

no higher than, and usually lower than, the original concentration as applied; (f) the permit excludes applications to
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certain 303(d) and ONR waters; (g) states must certify that the permit will meet their WQBELs and may add further

conditions to ensure that will occur; (h) any observed exceedance of WQBELs will trigger corrective action to ensure the

situation is eliminated, and will not be repeated in the future; and (i) EPA may require additional control measures as

part of a specific permittees' requirements, or require operators to apply for an individual or alternative NPDES permit.  

 

 

[FN 29] California SWRCB. 2004. Water Quality Order No. 2004-0009-DWQ. Pp 9-11.

[FN 30] PGP Fact Sheet, p. 71 
 

Response 

Refer to response to Comment ID 311.1.001.019.

 

Comment ID 622.1.001.013

Author Name: Semanko Norman

Organization: Idaho Water Users Association (IWUA)

IWUA agrees with the approach in the Draft PGP not to impose numeric effluent limitations, for the reasons stated in

the EPA Fact Sheet and because the FIFRA process and label requirements already provide sufficient water quality

protection.  
 

Response 

Refer to response to Comment ID 277.1.001.012.

 

Comment ID 625.1.001.006

Author Name: Thompson Kelvin

Organization: Southern Minnesota Beet Sugar Cooperative (SMBSC)

Meeting Water Quality-Based Effluent Limitations. We are aware that Title 40 of the C.F.R., section 122.44(k)(3) allows

water quality-based effluent limitations to be implemented through BMPs if numeric effluent limits are infeasible. The

SMBSC believes it is infeasible for EPA to establish numeric effluent limitations for pesticide general permits because

(1) in the application of aquatic pesticides, the exact effluent is unknown; (2) it would be impractical to treat the

numerous short-duration intermittent pesticide releases to surface waters from many different locations; and (3)

treatment in many cases may render the pesticide useless for aquatic pest control. The SMBSC agrees that the

technology-based effluent limits described in Part 2 of the permit are as stringent as necessary to meet federal and

state water quality standards [FN 8], in part because compliance with the FIFRA label is assumed. 
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[FN 8] Ref from Fact Sheet, p. 71 
 

Response 

Refer to response to Comment ID  456.1.001.014.

 

Comment ID 627.1.001.007

Author Name: Gunnerson Chuck

Organization: Northern Plains Potato Growers Association (NPPGA)

Meeting Water Quality-Based Effluent Limitations. We are aware that Title 40 of the C.F.R., section 122.44(k)(3) allows

water quality-based effluent limitations to be implemented through BMPs if numeric effluent limits are infeasible. The

NPPGA believes it is infeasible for EPA to establish numeric effluent limitations for pesticide general permits because

(1) in the application of aquatic pesticides, the exact effluent is unknown; (2) it would be impractical to treat the

numerous short-duration intermittent pesticide releases to surface waters from many different locations; and (3)

treatment in many cases may render the pesticide useless for aquatic pest control. The NPPGA agrees that the

technology-based effluent limits described in Part 2 of the permit are as stringent as necessary to meet federal and

state water quality standards [FN8], in part because compliance with the FIFRA label is assumed.

 

 

[FN8] Ref from Fact Sheet, p. 71 
 

Response 

Refer to response to Comment ID 277.1.001.012.

 

Comment ID 635.1.001.022

Author Name: Curtis Thomas

Organization: American Water Association, Association of California Water Agencies and Association of Metropolitan Water

Agencies

EPA is soliciting comment on the water quality based effluent limitations in this proposed permit, and whether other

parameters or narrative requirements would be appropriate. (75 FR 31784)

 

The three elements of EPA's proposed technology-based effluent limitation for aquatic pesticides - use of lowest

effective amount of pesticide product and optimum frequency, performance of regular maintenance, and maintaining

pesticide application equipment - are sound and can be practically implemented. Monitoring of operational parameters

is much more practical and immediately actionable than monitoring for pesticide residuals. 
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As described in the fact sheet about the pesticides general permit (PGP), the variability and difficulty of measuring

ambient concentration of aquatic pesticides after application makes setting numeric effluent limitations for pesticide

applications extremely difficult. As EPA notes, "In this situation, requiring the use of standard control practices (i.e.,

narrative non-numeric effluent limitations), provides a reasonable approach to control pesticides discharges." [FN5]

 

We agree with EPA's expectation "that compliance with the technology-based effluent limitations and other terms and

conditions in this permit will meet the water-quality effluent limitation." (75 FR 31782) and that the requirements of Part

3 of the permit, that applications "must be controlled as necessary to meet applicable numeric and narrative state,

territory, or tribal water quality standards " bolsters EPA's premise.

 

We also agree with EPA's statements about FIFRA, including:

 

"Compliance with the labeling requirements ensures that the pesticide serves an intended purpose and avoids

unreasonable adverse effects. It is illegal under Section 12(a)(2)(G) of FIFRA to use a registered pesticide in a manner

inconsistent with its labeling." (75 FR 31779)

 

"… although the FIFRA labeling is not an effluent limitation, if the permittee is found to have applied a pesticide in a

manner inconsistent with the relevant water-quality related FIFRA labeling requirements, EPA will presume that the

effluent limitation to minimize pesticides entering the Waters of the United States has been violated under the NPDES

permit." (75 FR 31782)  [FN5]  Environmental Protection Agency, 2010 NPDES Pesticides General Permit Fact Sheet,

p.32. 
 

Response 

Refer to response to Comment ID 277.1.001.012.

 

Comment ID 636-cp.001.003

Author Name: Alexander Don

Organization: Agricultural Council Arkansas (ACA)

EPA must communicate to states the impossibility of enforcing numeric water quality standards under a PGP and

encourage states to rely on technology-based and narrative water quality standards in order to avoid unenforceable

situations and to reduce litigation. 
 

Response 

Refer to response to Comment ID 258.1.001.007
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Comment ID 659.1.001.008

Author Name: Anderson James

Organization: Lake County Forest Preserve District,  Illinois

Water Quality-based Effluent Limitations - LCFPD agrees with EPA that technology-based effluent limits described in

Part 2 of the permit are as stringent as necessary to meet federal and state water quality standards, and that the

Agency's narrative statement in Part 3 of the permit addressing WQBELs is appropriate (p.71, FS). 
 

Response 

Refer to responses to Comment ID 277.1.001.012. and Comment ID 311.1.001.019.

 

Comment ID 661.1.001.027

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

ARA agrees that it is infeasible to establish numeric WQBELs for the PGP. We also agree that the technology-based

effluent limits described by EPA in Part 2 of the PGP are as stringent as necessary to meet federal and state water

quality standards, and that EPA's narrative statement in Part 3 of the PGP addressing WQBELs is appropriate.[FN18]

 

[FN18]  Fact Sheet, pp. 71-73. 
 

Response 

Refer to responses to Comment ID 277.1.001.012 and Comment ID 311.1.001.019.

 

Comment ID 667.1.001.015

Author Name: Unknown Unknown

Organization: A&B Irrigation District et al.

EFFLUENT LIMITATIONS

 

The Irrigation Entities support the approach of the draft permit to not impose numeric effluent limitation in section 3.0

"Water Quality-Based Effluent Limitations."

 

However, the proposed general pesticide permit as currently drafted will expose the Irrigation Entities to third-party
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litigation because the language is vague and the requirements are impossible to meet. The citizen suit provision of the

Clean Water Act provides:

 

Except as provided in subsection (b) of this section and section 1319 (g)(6) of this title, any citizen may commence a

civil action on his own behalf-

 

(1) against any person (including (i) the United States, and (ii) any other governmental instrumentality or agency to the

extent permitted by the eleventh amendment to the Constitution) who is alleged to be in violation of (A) an effluent

standard or limitation under this chapter or (B) an order issued by the Administrator or a State with respect to such a

standard or limitation ...

 

33 U.C.S. § 1365 (A)(l). (Emphasis added). The Pesticide General Permit must expressly state that the management

prescriptions in the permit are not effluent limitations or standards for purposes of the Clean Water Act. Without this

language, the citizen suit provision will open the door for third-parties to litigate whether the Irrigation Entities and other

operators subject to this permit have violated effluent limitations.

 

The Solution: Effluent limitations under this permit should require that applicators do not exceed the maximum amount

according to the FIFRA label. The Irrigation Entities suggest the following language: "For purposes of this permit,

effluent limitations shall be met when the applications do not exceed the maximum rate allowed under FIFRA label

guidelines." Alternatively, a lot of litigation will be avoided if the permit expressly states that the limitations outlined in the

permit are guidelines and not effluent limitations. The Irrigation Entities suggest the following language: "The

management, reporting and other prescriptions outlined in this permit are guidelines and not effluent limitations." 
 

Response 

EPA acknowledges commenters concern regarding potential citizen suits for violation of the PGP but believes the water quality

standard approach laid out in the permit is appropriately clear and meets the CWA and NPDES statutory and regulatory

requirements.  For additional discussion of citizen suits, refer to responses to Comment ID 180-cp.001.001 and Comment ID

299.1.001.004. 

 

Also, refer to response to Comment ID 277.1.001.012.

 

Comment ID 667.1.001.017

Author Name: Unknown Unknown

Organization: A&B Irrigation District et al.

The goal of the NPDES program is to maintain beneficial use of receiving waters. In Idaho, TMDLs have been prepared

for streams impaired by TSS, Phosphorous, and nuisance aquatic growth. No TMDL has been required in the state for

any of the aquatic herbicides used by any of these Irrigation Entities. The practical effect of the draft permit as it is

currently written will have the unintended consequence of exacerbating an existing water quality problem in Idaho

waters while it attempts to "fix" a problem that does not exist in Idaho waters. 
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Response 

EPA disagrees with the commenter's assertion that the permit will have the unintended consequence of exacerbating an existing

water quality problem.  It is unclear what the commenter sees as the trigger for this situation; however, EPA developed the permit to

reduce discharges that may potentially cause water quality problems while at the same time allowing the use of pesticides that in

many instances are necessary to restore or maintain the designated use of the waterbody. 

 

Comment ID 668.1.001.020

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

We are aware that Title 40, CFR 122.44(k)(3) allows water quality based effluent limitations to be implemented through

BMPs if numeric effluent limits are infeasible. This was the position adopted by California's Water Resources Control

Board in its statewide NPDES permit for aquatic weed control.[FN 29] The MCD believes it is infeasible for EPA to

establish numeric effluent limitations for pesticide general permits because, (1) the regulated discharge is excess

products and residues remaining after the effective period of beneficial use resulting from the pesticide application, but

at what point the pesticide becomes a waste or residue is not precisely known and varies depending on many factors.

Therefore, in the application of aquatic pesticides, the exact effluent is unknown; (2) it would be impractical to treat the

numerous short duration intermittent pesticide releases to surface waters from many different locations; and (3)

treatment in many cases may render the pesticide useless for aquatic pest control. The MCD agrees that the

technology-based effluent limits described in Part 2 of the permit are as stringent as necessary to meet federal and

state water quality standards and the Agency's narrative statement in Part 3 of the permit addressing WQBELs is

appropriate.[FN 30] The MCD believes EPA's conclusion not to require water quality--based effluent limitations is

correctly reasoned and based on the cumulative effect of the following factors: (a) compliance with the FIFRA label is

assumed; (b) national scale monitoring has demonstrated that most pesticide detections are below ambient water

quality criteria or benchmarks; (c) for the small number of pesticides found in monitoring data to be present above such

benchmarks, EPA and the registrants have imposed additional mitigation actions that are expected to reduce the levels

of those pesticides in water; (d) the technology¬-based effluent limitations (BMPs) in Part 2 of the permit provide further

protections beyond compliance with the FIFRA label; (e) the chemical pesticide discharges covered by this permit are

the residues after the pesticide has performed its intended purpose, and the residue will be no higher than, and usually

lower than, the original concentration as applied; (f) the permit excludes applications to certain 303(d) and ONR waters;

(g) states must certify that the permit will meet their WQBELs and may add further conditions to ensure that will occur;

(h) any  observed exceedance of WQBELs will trigger corrective action to ensure the situation is eliminated, and will not

be repeated in the future; and (i) EPA may require additional control measures as part of a specific permittees'

requirements, or require operators to apply for an individual or alternative NPDES permit.

 

[FN 29] California SWRCB. 2004. Water Quality Order No. 2004¬0009¬DWQ. Pp 9¬11. 

 

[FN 30] PGP Fact Sheet, p. 71   
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Response 

Refer to responses to Comment ID 277.1.001.012 and Comment ID 311.1.001.019.

 

Comment ID 675.1.001.017

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

We are aware that Title 40, CFR 122.44(k)(3) allows water qualitybased effluent limitations to be implemented through

BMPs if numeric effluent limits are infeasible. This was the position adopted by California's Water Resources Control

Board in its statewide NPDES permit for aquatic weed control. [FN 27] MABA believes it is infeasible for USEPA to

establish numeric effluent limitations for pesticide general permits because, (1) the regulated discharge is excess

products and residues remaining after the effective period of beneficial use resulting from the pesticide application, but

at what point the pesticide becomes a waste or residue is not precisely known and varies depending on many factors.

Therefore, in the application of aquatic pesticides, the exact effluent is unknown; (2) it would be impractical to treat the

numerous shortduration intermittent pesticide releases to surface waters from many different locations; and (3)

treatment in many cases may render the pesticide useless for aquatic pest control. USEPA's conclusion not to require

water qualitybased effluent limitations is correctly reasoned and based on the cumulative effect of the following factors:

(a) compliance with the FIFRA label is assumed; (b) nationalscale monitoring has demonstrated that most pesticide

detections are below ambient water quality criteria or benchmarks; (c) for the small number of pesticides found in

monitoring data to be present above such benchmarks, USEPA and the registrants have imposed additional mitigation

actions that are expected to reduce the levels of those pesticides in water; (d) the technologybased effluent limitations

(BMPs) in Part 2 of the permit provide further protections beyond compliance with the FIFRA label; (e) the

chemicalpesticide discharges covered by this permit are the residues after the pesticide has performed its intended

purpose, and the residue will be no higher than, and usually lower than, the original concentration as applied; (f) the

permit excludes applications to certain 303(d) and ONR waters; (g) states must certify that the permit will meet their

WQBELs and may add further conditions to ensure that will occur; (h) any observed exceedance of WQBELs will trigger

corrective action to ensure the situation is eliminated, and will not be repeated in the future; and (i) USEPA may require

additional control measures as part of a specific permittees' requirements, or require operators to apply for an individual

or alternative NPDES permit. 

 

[FN 27] California SWRCB. 2004. Water Quality Order No. 20040009DWQ. Pp 911. 
 

Response 

Refer to responses to Comment ID 277.1.001.012 and Comment ID 311.1.001.019.

 

Comment ID 675.1.001.030

Author Name: Evans Krista
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Organization: Montana Agricultural Business Association (MABA)

On page 76 of the fact sheet it is noted that: "…the current data regulations require studies that include but are not

limited to a suite of aquatic toxicity studies for effects characterization. These test requirements are defined for each

chemical class by use category (40 CFR Part 158 Subpart D; Wildlife and Aquatic Organism data requirements;

http://edocket.access.gpo.gov/cfr_2007/julqtr/40cfr158.490.htm) and are performed on a limited number of laboratory

test organisms in the following broad taxonomic groupings:

 

     - Freshwater fish;

     - Freshwater invertebrates;

     - Estuarine/marine fish;

     - Estuarine/marine invertebrates, and

     - Algae and aquatic plants

 

In addition to these broad taxonomic groupings, sediment dwelling invertebrates are commonly tested. However, the

cited data requirements are under revision. The fact sheet indicates that when more than a single species test result is

available, the most sensitive endpoint is typically used in assessment. It should be noted that this approach is very

conservative. The existence of additional data increases the probability that a more sensitive species has been tested,

and this should be reflected in the risk assessment. The availability of quality data for multiple species within a

taxonomic grouping decreases uncertainty and should allow for more refined assessments. 
 

Response 

EPA agrees with the commenter that there is an adequate basis for not including in the proposed PGP additional WQBEL and

monitoring provisions.  The commenter suggested additional reasons for this position, beyond those presented in the Fact Sheet.  In

particular the commenter stressed certain conservative characteristics of the risk assessments developed in conjunction with EPA's

pesticide regulatory program.  EPA agrees that the risk assessments developed by its pesticide regulatory program are designed to

not underestimate potential risks to aquatic systems. EPA also thinks that the monitoring data discussed in the Fact Sheet support

the conclusion that the regulatory controls imposed under FIFRA generally ensure that pesticide residues in water resulting from

lawful application rarely exceed levels that are harmful to aquatic systems.

 

Comment ID 675.1.001.031

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

The conservative nature of assessment is also highlighted in the description of the model system used for pesticides

applied directly to water (e.g. rice). The lack of consideration of degradation or dilution in paddy water due to

precipitation or release of water into a receiving water body are examples of processes not considered that are highly

likely to result in lower residue estimates. It could also be noted that use of a rice paddy scenario for other systems is

also a very conservative assumption, considering that the volume of water would likely be substantially greater than the

PGP Responses to Comments                                                                                                            Water Quality-Based Limitations

227010/31/2011 04:04 PM EDT



 

rice paddy scenario and turnover greater in streams or other areas where applications are made for mosquito control, or

herbicides are used to keep waterways open. 
 

Response 

Refer to response to Comment ID 675.1.001.030. 

 

Comment ID 675.1.001.032

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

On page 77 of the Fact Sheet, USEPA refers to the US Geological Survey NAWQA work of Gilliom et al., 2006 and the

conclusion that exposure to multiple pesticides was common. However, Gilliom et al., failed to note that in the vast

majority of situations where mixtures occur the toxicity is determined to be additive, and risk assessment based on

contribution of a single active is protective. It was stated that quantitatively predicting the combined effects of variables

on mixture toxicity to any given taxon with confidence is beyond the capabilities of the available data without doing

Whole Effluent Testing. Given that in the vast majority of situations where mixtures occur, the toxicity is determined to

be additive, and risk assessment based on contribution of a single active is protective. 
 

Response 

Refer to responses to Comment ID 675.1.001.030 and 476.1.001.011.

 

Comment ID 675.1.001.033

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

On pages 7983 of the Fact Sheet, USEPA discusses the role of examination of nationalscale ambient monitoring data

to assess whether pesticide residues are currently present in waters at levels that would exceed water quality

standards. Ambient water monitoring is used by USEPA as a "line of evidence" evaluated on a casebycase basis. If

monitoring data shows a higher confirmed detection than estimated by modeling, the higher monitoring value will be

used in USEPA's risk assessment; otherwise it is ignored in favor of more conservative modeling estimates. The fact

sheet notes that when ambient aquatic monitoring data are available for a given pesticide, monitored concentrations are

usually lower than modeled concentrations and in many cases substantially lower. Uncertainties in monitoring data are

captured on page 83, noting that monitoring data provides a 'snapshot'. This is somewhat incongruous with their

description of NAQWA data as highly reliable, collected at weekly or twicemonthly intervals, and does indicate that

lowflow and highflow time periods are targeted as well as periods of highest pesticide use and runoff on page 79.

Overly conservative estimates have a cost that should be considered and where highly reliable monitoring data exist it
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should inform the risk assessment process to a greater extent than simply affirming that the exposure estimates

generated by models are very conservative. 
 

Response 

Refer to responses to Comment ID 675.1.001.030 and 476.1.001.011.

 

Comment ID 685.1.001.015

Author Name: Musa Christine

Organization: Warren County Mosquito Extermination Commission (WCMEC), New Jersey

WATER-QUALITY BASED EFFLUENT LIMITS

 

• How else might the WQBELs of this PGP be structured in order to meet applicable water quality standards? Is there

another viable approach?

 

Allow pesticide applications made following label instructions for USEPA registered products to be exempt from these

requirements. 
 

Response 

EPA disagrees with commenter's request to exempt discharges from WQBELs if pesticide applications are made consistent with

FIFRA label instructions.  While EPA does evaluate water quality protection during the risk assessment process under FIFRA, the

determination to register pesticides is done within the risk-benefit allowances of FIFRA.  The CWA, under which the PGP is being

written, requires that the permit contain limits as stringent as necessary to meet water quality standards and as such requires a

different assessment.  As discussed in response to Comment ID 277.1.001.012, EPA believes that compliance with other provisions

of this permit will generally be sufficient to meet the WQBEL; however, EPA acknowledges that to ensure that all discharges are

controlled as necessary to meet applicable water quality standards, the Agency added Part 3.0 language.  EPA expects that most

dischargers will not have to perform additional controls to meet water quality standards unless it is determined that these standards

are or will not be met.

 

 

Comment ID 690.1.001.027

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

Are the WQBEL in the PGP appropriate and should anything be added or changed?
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The proposed PGP does not require operators to conduct a chemical monitoring program and we concur with the

uncertainties ofthis approach as described in the PGP fact sheet. 
 

Response 

Refer to response to Comment ID 277.1.001.012.

 

Comment ID 693.001.012

Author Name: Caton William

Organization: FLORIDA FISH AND WILDLIFE CONSERVATION COMMISSION

The proposed narrative water quality based effluent limitations are appropriate in Florida. Basic water quality impacts

are considered, and use patterns are established for herbicide compounds registered under FIFRA for use in U.S.

waters by EPA, and for Florida waters by the Florida Department of Agriculture and Consumer Services. FWC and

other state and local governments commission research to understand herbicide residues, efficacy, and environmental

impacts in Florida waters as described in the next comment. 
 

Response 

Refer to response to Comment ID 277.1.001.012.  Also, it should be noted that pesticide discharges in Florida are not covered under

EPA’s permit; the State of Florida is the authorized NPDES permitting authority and will be issuing permits in the state for these

types of discharges.  The State’s permit may be different than EPA’s.

 

Comment ID 738.001.013

Author Name: Schmitz Marc

Organization: Marine Biochemists,  Aquatic Management Company

Water Quality-Based Effluent Limitations

We support the Agency's decision not to impose numeric effluent limitations in the pesticide general permit; we believe

the FIFRA registration process provides environmental protection. 
 

Response 

Refer to response to Comment ID 277.1.001.012.
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Comment ID 844.1.001.009

Author Name: Tatum Vickie

Organization: National Council for Air and Stream Improvement (NCASI)

The Fact Sheet that accompanies the PGP includes the statement that "In general, EPA expects that compliance with

the other conditions in this permit (e.g., the technology-based limitations, corrective actions, etc.) will result in

discharges that are controlled as necessary to meet applicable water quality standards…" Inserting that statement into

the PGP under Section 3.0 would add to the clarity of the PGP. The Fact Sheet provides valuable supplementary

information for this section and is well done. 
 

Response 

EPA disagrees with commenter that the "in general ..." language should be added to the PGP.  In keeping this language in the fact

sheet, EPA believes the Agency is more appropriately including water quality requirements (i.e., Your discharge must ...) in the

permit while providing rationale for such requirements in the fact sheet (i.e., In general, EPA expects ...)  

 

Comment ID 907.1.001.008

Author Name: Clary Patricia

Organization: Californians for Alternatives to Toxics (CATs)

Part 3 contains permit conditions to prohibit any discharges that causes or contributes to an excursion of any applicable

numeric or narrative EPA-approved State, territory, or tribal or EPA promulgated water quality standard.

 

Upon reading the above, CATs eagerly found and read Part 3. We were disappointed in its limited guidance for

applicators and less than plain language for all the public. 
 

Response 

Refer to response to Comment ID 312.1.001.009.

 

3.1 - REQUIREMENT TO MEET WQS

Comment ID 266-cp.001.008

Author Name: Respess Gary

Organization: North Carolina Cotton Producers Association, Inc.
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The Association strongly urges EPA to communicate to states the impossibility of enforcing numeric water quality

standards under a PGP and encourage states to rely on technology-based and narrative water quality standards in

order to avoid unenforceable situations and to reduce litigation. 
 

Response 

Refer to response to Comment ID 258.1.001.007.

 

Comment ID 277.1.001.012

Author Name: Pennington Larry

Organization: North Side Canal Company

The general permit should not include Numeric Water Quality provisions. This is unnecessary and excessive regulation

with no corresponding benefit. The Narrative Monitoring Criteria for Best Management Practices is sufficient. 
 

Response 

EPA concurs with commenter that based on Agency analysis, a narrative water quality based effluent limitation (WQBEL) is

appropriate in lieu of numeric WQBELs for the final permit pursuant to 40 CFR 122.44.  However, EPA notes that this narrative

WQBEL is not simply a “monitoring criteria for [BMPs],” but rather, requires dischargers to control discharges as stringently as

necessary to meet water quality standards.  As discussed in Part III.3 of the PGP fact sheet, in general, EPA expects that compliance

with FIFRA and the other conditions in this permit (e.g., the technology-based effluent limitations, corrective actions when

necessary, etc.) will result in discharges that are controlled as necessary to meet applicable water quality standards. 

 

Comment ID 286.1.001.010

Author Name: Fiess David

Organization: Fort Wayne-Allen County Department of Health (DOH),  Indiana (IN)

o I do not believe there is any way to obtain the water quality standards for intermittent streams (drainage ditches). 
 

Response 

EPA disagrees with commenter that there is not a way to obtain water quality standards for intermittent streams.  State water quality

standards are developed for all waters of the United States and can be accessed from EPA’s website at

http://water.epa.gov/scitech/swguidance/standards/wqslibrary/index.cfm.  State environmental protection agencies maintain such

information
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Comment ID 311.1.001.019

Author Name: Van Wychen Lee

Organization: Weed Science Society of America (WSSA)

Water Quality-based Effluent Limitations (WQBELs) - The WSSA agrees with EPA that technology-based effluent limits

described in Part 2 of the permit are as stringent as necessary to meet federal and state water quality standards, and

that the Agency's narrative statement in Part 3 of the permit addressing  WQBELs is appropriate (p.71, FS). The EPA's

conclusion not to require water quality-based effluent limitations is correctly reasoned and based on the cumulative

effect of the following factors: (a) compliance with the FIFRA label is assumed; (b) national-scale monitoring has

demonstrated that most pesticide detections are below ambient water quality criteria or benchmarks; (c) for the small

number of pesticides found in monitoring data to be present above such benchmarks, EPA and the registrants have

imposed additional mitigation actions that are expected to reduce the levels of those pesticides in water; (d) the

technology-based effluent limitations (BMPs) in Part 2 of the permit provide further protections beyond compliance with

the FIFRA label; (e) the chemical-pesticide discharges covered by this permit are the residues after the pesticide has

performed its intended purpose, and the residue will be no higher than, and usually lower than, the original

concentration as applied; (f) the permit excludes applications to certain 303(d) and ONR waters; (g) states must certify

that the permit will meet their WQBELs and may add further conditions to ensure that will occur; (h) any observed

exceedance of WQBELs will trigger corrective action to ensure the situation is eliminated, and will not be repeated in

the future; and (i) EPA may require additional control measures as part of a specific permittees' requirements, or require

operators to apply for an individual or alternative NPDES permit.  Furthermore, Title 40, CFR 122.44(k)(3) allows water

quality-based effluent limitations to be implemented through BMPs if numeric effluent limits are infeasible. This was the

position adopted by California's Water Resources Control Board in its statewide NPDES permit for aquatic weed

control. [FN 4]  It is infeasible to establish numeric effluent limitations for pesticide general permits because: (1) the

regulated discharge is excess products and residues remaining after the effective period of beneficial use resulting from

the pesticide application, but at what point the pesticide becomes a waste or residue is not precisely known and varies

depending on many factors. Therefore, in the application of aquatic pesticides, the exact effluent is unknown; (2) it

would be impractical to treat the numerous short-duration intermittent pesticide releases to surface waters from many

different locations; and (3) treatment in many cases may render the pesticide useless for aquatic pest control. 

 

[FN 4]:California SWRCB. 2004. Water Quality Order No. 2004-0009-DWQ. Pp 9-11.  
 

Response 

EPA disagrees with commenter’s characterization that EPA decided “not to require water quality based effluent limitations.”  The

permit does in fact include a narrative WQBEL requirement.  See Part 3 of the final permit.

 

EPA also wishes to clarify commenter’s characterization that “technology-based effluent limits… are as stringent as necessary to

meet federal and state water quality standards.”  As indicated in the Fact Sheet, EPA expects that in general such technology-based

requirement will be as stringent as necessary to meet water quality standards – but where this is not the case, the permit requires

permittees to take any additional measures and perform corrective action as necessary.
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With respect to comment that the narrative WQBEL is appropriate, refer to response to Comment ID 277.1.001.012.

 

With respect to comment that it is infeasible to calculate numeric WQBELs, refer to Comment ID 296.1.001.011.

 

Comment ID 360.1.001.007

Author Name: Diehl Ted

Organization: North Side Canal Company, Ltd.

Numeric Water Quality Standards. The general permit should not include any Numeric Water Quality provisions. This is

an unnecessary and expensive regulation with no corresponding benefits. We are adding a lot more cost to provide

these rules.  
 

Response 

Refer to response to Comment ID 277.1.001.012.

 

Comment ID 398.1.001.019

Author Name: Williges Eric

Organization: Mosquito Control, Essex County Division of Environmental Services,  New Jersey (NJ)

Availability of water quality standards.

 

Comment: To what extent are these readily available throughout the United States? Are they available in states not

having permitting authority?

 

Recommendation: The PGP should refrain from addressing state WQS as these are a state issue. The PGP is meant to

establish a baseline, above which states that have developed these standards can enforce them. 
 

Response 

EPA disagrees with commenter's statement that the PGP should refrain from addressing state WQS.  EPA, as the permitting

authority for the PGP, is required to ensure that the permit contains limits as stringent as necessary to meet applicable WQS,

including any state WQS, consistent with 40 CFR 122.44(d).
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Comment ID 459.1.001.028

Author Name: Lieske Sean

Organization: Water Resources Division,  City of Aurora Water Department,  Aurora,  Colorado (CO)

The General Permit appears to be a narrative based approach. To the extent that the draft general permit imposes

water quality based effluent limitations, the limitations are vague and unclear. Operators are left in the position of not

being able to plan for water quality based effluent limits that may be imposed. 
 

Response 

Refer to response to Comment ID 284.1.001.022.

 

Comment ID 468.1.001.008

Author Name: Ettinger Albert

Organization: Environmental Law and Policy Center (ELPC) and Sierra Club

EPA should require the use of the least toxic alternative (or require that non-toxic methods of pest control be tried first),

and set objective standards for when pesticide use is allowed. This is legally necessary under 40 CFR 131.12(a)(2)

which prohibits new or increased discharges to the nation's waters that are not necessary to accommodate important

social or economic development. 
 

Response 

See responses to Comment ID 182.001.003 and Comment ID 435.1.001.016.

 

Comment ID 481.1.001.017

Author Name: Snyder Rodney

Organization: Pesticide Policy Coalition

The CWA allows water qualitybased effluent limitations (WQBELs) to be implemented through BMPs if numeric effluent

limits are infeasible (40 CFR §122.44(k)(3)). The PPC agrees that it is infeasible to establish numeric WQBELs for the

PGP. We also agree that the technology-based effluent limits described by EPA in Part 2 of the PGP are as stringent as

necessary to meet federal and state water quality standards, and that the Agency's narrative statement in Part 3 of the

PGP addressing WQBELs is appropriate. (Fact Sheet, pp. 71-73) 
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Response 

Refer to responses to Comment ID 277.1.001.012 and 311.1.001.019.

 

Comment ID 482.1.001.002

Author Name: Burnell Barry

Organization: Idaho Department of Environmental Quality (DEQ)

Although the permit and fact sheet adequately address the Tier I and Tier III aspects of the federal antidegradation

regulations, there is no specific discussion about how the activities covered under the permit will comply with the high

quality waters aspect of antidegradation. We suggest that EPA provide an explanation of whether they believe activities

covered under this permit will not result in degradation of high quality waters, or why activities covered under the permit

are necessary and important for social or economic development.  
 

Response 

See responses to Comment ID 435.1.001.016.

 

Comment ID 483.1.001.018

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

13 	EPA has reached a logical and defensible position that it is infeasible to establish numeric effluent limitations for

uses covered by the Draft PGP. CLA agrees that the technology-based effluent limits described in Part 2 of the Draft

PGP are as stringent as necessary to meet federal and state water quality standards and that the Agency's narrative

statement in Part 3 of the permit addressing WQBELs is appropriate;  
 

Response 

Refer to response to Comment ID 277.1.001.012.

 

Comment ID 492.1.001.007

Author Name: Swenson Scott

Organization: Minnesota Association of Wheat Growers (MAWG)
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Meeting Water Quality-Based Effluent Limitations. We are aware that Title 40 of the C.F.R., section 122.44(k)(3) allows

water quality-based effluent limitations to be implemented through BMPs if numeric effluent limits are infeasible. The

MAWG believes it is infeasible for EPA to establish numeric effluent limitations for pesticide general permits because

(1) in the application of aquatic pesticides, the exact effluent is unknown; (2) it would be impractical to treat the

numerous short-duration intermittent pesticide releases to surface waters from many different locations; and (3)

treatment in many cases may render the pesticide useless for aquatic pest control. 
 

Response 

Refer to response to Comment ID 277.1.001.012.  Refer also to 311.1.001.019 (on infeasibility of establishing numeric effluent

limits).

 

Comment ID 494.1.001.028

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

The CWA allows water quality-based effluent limitations (WQBELs) to be implemented through BMPs if numeric effluent

limits are infeasible (Title 40, CFR 122.44(k)(3)). NCFC agrees that it is infeasible to establish numeric WQBELs for the

PGP. We also agree that the technology - based effluent limits described by EPA in Part 2 of the PGP are as stringent

as necessary to meet federal and state water quality standards, and that the Agency's narrative statement in Part 3 of

the PGP addressing WQBELs is appropriate (Fact Sheet, pp. 71-73). 
 

Response 

Refer to response to Comment ID 277.1.001.012.  Refer also to 311.1.001.019 (on infeasibility of establishing numeric effluent

limits).

 

Comment ID 502.1.001.006

Author Name: Kuykendall Karin

Organization: Rolling Plains Cotton Growers (RPCG)

RPCG supports the decision to avoid numerical water standards as a part of the NPDES permit. However, the Fact

Sheet that is a part of the PGP includes numeric water standards from states, territories and tribal lands. With 44,

including Texas, states developing their own permits we ask EPA to encourage states to rely on technology-based and

narrative water quality standards in order to avoid unenforceable situations and reduce litigation. 
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Response 

Refer to response to Comment ID 277.1.001.012. 

 

EPA disagrees with commenter’s characterization of the PGP as “avoid[ing] numerical water standards.”  While the PGP does not

contain a numeric water quality based effluent limitation, it does contain a narrative requirement to control discharges as necessary

to meet applicable water quality standards.  Therefore, where a state has a numeric water quality standard, the permittee must

include any requirements necessary to meet that standard.  EPA expects, however, that the technology-based requirements and other

requirements of the permit will in general be sufficiently stringent to meet state water quality standards.

 

Comment ID 570.1.001.018

Author Name: Layne Carlton

Organization: Aquatic Ecosystem Restoration Foundation (AERF)

AERF Supports the Agency's decision not to impose numeric effluent limitations in the PGP. 
 

Response 

Refer to response to Comment ID 277.1.001.012.

 

Comment ID 596.1.001.012

Author Name: Breaux Brian

Organization: Louisiana Farm Bureau Federation, Inc.

LFBF notes that EPA avoids use of numeric water quality standards under the proposed NPDES permit. However, in

the Fact Sheet, EPA references the numeric water quality standards of states. Since Louisiana and 43 other states will

be developing their own NPDES permit, LFBF asks that EPA instruct the states to utilize technology-based and

narrative water quality standards to avoid enforcement problems and potential litigation that could result from a state

that would decide to use numeric water quality standards in their NPDES permit. 
 

Response 

Refer to response to Comment ID 258.1.001.007. 
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Comment ID 608.1.001.018

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

Water Quality-Based Effluent Limitations: Part 3.0 requires corrective actions if any discharge causes or contributes to

excursion of water quality standards. However, with most states having adopted "no toxics in toxic amounts" water

quality standards, it is not clear how PGP operators will be able to secure the necessary Section 401 Clean Water Act

certification from states, as evidence of their compliance with prevailing water quality standards. We encourage EPA to

provide additional guidance in the final PGP on how to reconcile discharges authorized under the PGP with state water

quality standards. 
 

Response 

Individual operators are not required under the PGP to obtain individual CWA Section 401 certification.  EPA, as the permitting

authority, must obtain state certification under §401 of the CWA as a pre-requisite for permit issuance.  Thus, the final PGP, as

issued, reflects those certifications, including any state- or tribe-specific conditions identified through that process.

 

Comment ID 614.1.001.020

Author Name: Mann Joseph

Organization: National Environmental Law Center (NELC)

Comment 17: EPA should strengthen the narrative requirements regarding water quality standards.

 

The draft permit includes the requirement that "discharge must be controlled as necessary to meet applicable numeric

and narrative … water quality standards" ("WQS") as well as a duty to take "corrective action" if a discharger or EPA

determine that the discharge "causes or contributes" to a violations of a WQS.  Draft Permit at 14, § 3.0.  First,

consistent with applicable law, see 40 C.F.R. § 122.44(d)(1)(i), EPA should clarify that no discharge may cause (i.e., by

itself) or contribute to (i.e., in conjunction with other discharges) such a WQS violation; otherwise, the contribution

requirement might be read as applying only to the duty to take "corrective action."  But see Fact Sheet at 72 ("[T]he

second sentence [of the narrative standard] implements this requirement in more specific terms.").  Second, to ensure

that dischargers are actually aware of the danger that their discharges may violate applicable WQS, EPA should require

on the NOI form that every potential applicator indicate whether the receiving waters are already impaired for any

constituent (pesticide-related or otherwise).  Third, given the propensity for additive or synergistic effects among

pesticides, EPA should establish a database listing all pesticide applications to specific water bodies, which must be

consulted prior to the use of pesticides in that water.  Fourth, reports of WQS violations by private individuals, in

addition to those by the discharger or EPA, should also be credited in establishing the duty to take corrective action.[FN

22]

 

Commentors note that many of the suggestions we make elsewhere with respect to technology-based requirements
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(e.g., preference for non-toxic alternatives), improved monitoring, and more robust provisions for public participation

may well be required by this narrative water quality provision.  See generally 33 U.S.C. § 1311(b)(1)(C) (requiring the

imposition of "any more stringent limitation," on effluents or otherwise, to meet WQS).

 

[FN 22] Similarly, private person should be allowed to report "adverse incident" events necessitating corrective action.

See Draft Permit at 20, § 6.1(e); id. at 31.

 
 

Response 

The commenter raises four issues specific to water quality standards.  Following is EPA's response to each.

 

(1) EPA wishes to clarify commenter’s characterization of applicable law.  40 CFR 122.44(d)(1)(i), the provision cited by

commenter, sets forth the requirement for determining which pollutants require WQBELs in a permit – i.e., those that have the

reasonable potential to “cause or contribute” to a violation of water quality standards.  However, the regulation sets forth a different

standard for establishing the WQBEL – it requires that the WQBEL is “derived from and complies with all applicable water quality

standards” (122.44(d)(1)(vii), and that it be more stringent than technology-based requirements as “necessary to… [a]chieve water

quality standards.” (122.44(d)(1).  Accordingly, EPA has adopted a narrative WQBEL requiring discharges to be controlled as

stringently as necessary to meet applicable water quality standards (not the “cause or contribute” language suggested by the

commenter).  The Agency agrees that it would be a violation of the permit to fail to control discharges as necessary to meet WQS;

the narrative WQBEL does not simply create a duty to take corrective action after a WQS violation. EPA disagrees with the

commenter's assertion that the permit language as written may be read to mean that a contribution to a violation of water quality

standards only requires the duty to take corrective action.  As the commenter points out, the fact sheet clarifies that this is not the

case.  The violation of water quality standards and the failure to take corrective action are considered separate violations.  See Part

III.3 of Fact Sheet.

 

(2) EPA disagrees with the commenter's suggestion to require operators to identify on their NOI every impaired water to which the

operator may discharge over the course of the five year permit term.  As written, the permit prohibits discharges of pesticides or

their degradates to waters impaired for such pollutants.  The commenter's concern that dischargers should know the potential

impacts of their discharges applies whether or not a water is impaired.  Information on water body impairments is available online

at www.epa.gov/owow/tmdl.  The permit requires that the discharge be controlled as necessary to meet applicable water quality

standards, including the requirement that their discharges do not cause or contribute to an existing impairment for all waterbodies,

including impaired waters.

 

(3) EPA's water quality analysis for the PGP found that in general, the types of discharges covered under the PGP are being

controlled as necessary to meet water quality standards.  EPA does acknowledge, however, that since these discharges are being

covered for the first time under the NPDES program, additional evaluation is warranted.  To that end, EPA is requiring certain

operators (i.e., those required to submit an NOI for permit coverage) to submit data on the locations and types of pesticides being

applied and discharged to waters.  Over the course of the five year permit cycle, EPA expects to review that data and will adjust

future versions of the permit accordingly.
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(4) EPA believes it is appropriate for operators to assess compliance with permit terms based on all credible information, regardless

of the source of that information.  However, EPA believes that operators should only be required to respond to information provided

to them by EPA or another appropriate government agency.  Thus, where private individuals identify water quality violations, those

violations should be reported to EPA or some other appropriate government agency for follow-up action and potential corrective

action by operators.

 

Comment ID 617.1.001.008

Author Name: Setting Mary

Organization: Maryland Department of Agriculture (MDA)

We have a concern about the requirement to document the water quality standards applicable to waters in which there

may be a discharge, including the list of pesticide(s) or any degradate for which the water is impaired. Our concern is

that many of the aquatic habitats where we apply larvicide are temporary water in which there is no data in regards to

water being impaired. 
 

Response 

EPA acknowledges commenter's concern; however, for purposes of this permit, whether waters are impaired or not is only relevant

for purposes of determining whether coverage is available under the PGP.  If a water, be it temporary or permanent, is not impaired

for the pesticide being applied or degradates of that pesticide, permit coverage is available for that discharge.

 

Comment ID 626.1.001.013

Author Name: Latham Mark

Organization: Manatee County (FL) Mosquito Control District

Section 3.0 - Water Quality Based Effluent Limitations (WQBEL)

 

Manatee County MCD agrees with the EPA proposal that water quality standards can be achieved and maintained

during aquatic pesticide applications as long as end-users of chemicals remain in strict compliance with all chemical

pesticide labels as required by FIFRA. FIFRA has long been the "Gold-Standard" for regulating pesticide applications

and ensuring that pesticides can be applied to the environment without posing unreasonable risk to humans, non-

targets or the environment. There is no scientific reason to now begin to doubt the scientific merit or worthiness of

FIFRA in light of NPDES. 
 

Response 

Refer to response to Comment ID 277.1.001.012.
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Comment ID 635.1.001.010

Author Name: Curtis Thomas

Organization: American Water Association, Association of California Water Agencies and Association of Metropolitan Water

Agencies

AWWA, ACWA and AMWA support EPA's premise that a combination of technology based limitations and compliance

with the FIFRA label together are appropriate water quality based effluent limitations. We agree with EPA's expectation

"that compliance with the technology-based effluent limitations and other terms and conditions in this permit will meet

the water-quality effluent limitation." (75 FR 31782) and that the requirements of Part 3 of the permit, that applications

"must be controlled as necessary to meet applicable numeric and narrative state, territory, or tribal water quality

standards," bolsters EPA's premise. 
 

Response 

Refer to response to Comment ID 277.1.001.012.

 

Comment ID 657.1.001.017

Author Name: Beckett Jordan

Organization: Klamath Siskiyou Wildlands Center/Rogue Riverkeeper

State Water Quality Standards

 

If there are only narrative requirements rather than numerical effluent limitations, please explain how the PGP permit

interacts and complies with state WQS. 
 

Response 

Refer to responses to Comment ID 459.1.001.028 and 476.1.001.011.  See also Comment ID 502.1.001.006.

 

Comment ID 657.1.001.019

Author Name: Beckett Jordan

Organization: Klamath Siskiyou Wildlands Center/Rogue Riverkeeper

The "discharge must be controlled as necessary to meet applicable numeric and narrative . . . water quality standards
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[WQS], plus a duty to take ‘corrective action' if discharger or EPA determine that discharge ‘causes or contributes to [a

violation]' of WQS". See PGP at 14. There is no way to determine if numeric WQS are being met if there is no

requirement to take water samples. Visual monitoring in no way ensures compliance with state WQS, and there is no

way to retroactively determine where the violation came from and establish liability. Citizens as well as the industry are

well aware of the fact that visual monitoring means no liability and a free ticket to pollute. Please give the final PGP

permit substantive requirements to be able to determine if applicators are meeting applicable numeric and narrative

WQS. 

 

The clause "discharge must be controlled as necessary to meet applicable numeric and narrative state, territory, or

tribal water quality standards" can be interpreted to require water quality sampling-without sampling, the only way to

control the discharge is to cease discharge altogether. With no way to determine compliance with state WQS, how does

the EPA/state agencies propose to list new 303(d) impaired waters? How will WQS protect waterways from applications

lowering WQS at all? Are the EPA / state agencies proposing that WQS do not include impacts from aerial pesticide

application? Does aerial pesticide application impact water quality criteria but not WQS? If EPA fails to include water

quality sampling in the final PGP permit, please answer these  important questions about WQS when explaining why

water quality sampling was not included in the draft PGP permit. 
 

Response 

Refer to response to Comment ID 476.1.001.011 and 337.1.001.007.

 

Comment ID 666.1.001.004

Author Name: Saums Glenn

Organization: Surface Water Quality Bureau,  New Mexico Environment Department

EPA has also solicited comments on the Water Quality Based Effluent Limitations (Federal Register page 31784).

 

EPA has proposed a Water Quality Based Effluent Limitation (WQBEL) in Section 3.0 of the draft permit (discussed on

pages 71-72 of the Fact Sheet) that:

 

Your discharge must be controlled as necessary to meet applicable numeric and narrative state, territory, or tribal water

quality standards.

 

If at any time you become aware, or EPA determines, that your discharge causes or contributes to an excursion of

applicable water quality standard, you must take corrective action. (Emphasis added.)

 

In the Fact Sheet EPA only discusses two ways the permittee might become aware that their discharge may be causing

a problem; I) self monitoring (described in Section 4 of the permit) or 2) EPA notification. The States, Tribes and

Territories are primarily responsible for the development and implementation of water quality standards in their

jurisdictions. Therefore they are very well suited (and arguably even better suited than EPA in many instances) to

determine when and if there has been an excursion of the water quality standards. The phrase needs to be amended to
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include the concept that another way a permittee could become aware of a problem is through notification from the

State, Tribe or Territory that has jurisdiction at the location of the discharge. It should also be noted that in some

jurisdictions, including the State of New Mexico, water quality standards are directly enforceable under law.[FN1] It

would be particularly awkward in those instances for the NPDES permit to not acknowledge the State/Tribe/Territorial

determination of excursion such that the permit would potentially continue to allow a discharge for which the

State/Tribe/Territory may be pursuing enforcement.

 

We recommend the following amendments[FN2]:

 

If at any time you become aware (e.g., through self monitoring or by notification from the State, Tribe or Territory), or

EPA determines and has notified you, that your discharge causes or contributes to an excursion of applicable water

quality standard, you must take corrective action up to and if necessary including ceasing the discharge. [Underlined =

added material].

 

[FN1] In New Mexico, water quality standards are enforceable pursuant to the New Mexico Water Quality Act- §74-6-10

NMSA 1978.

[FN2] The second part of this suggested amendment is based upon 40 CFR 122.41(c) Need to halt or reduce activity

not a defense. 
 

Response 

EPA acknowledges the commenters concern and agrees that states, territories, and tribes may often be better suited to determine

when and if there has been an excursion of water quality standards.  In developing the draft PGP and fact sheet, EPA did not

identify how an operator may become aware that a violation of water quality standards had occurred; however, EPA expected that

in many instances awareness would be as a result of notification by some other government agency.  EPA clarified this in Part 3.0

of the final permit.

 

EPA also agrees with the commenter's suggestion to modify the water quality language to clarify that corrective action may

necessitate ceasing the discharge, consistent with 40 CFR 122.41(c) - Duty to Halt or Reduce Activity Not a Defense. While this

condition is already contained in Appendix B, B.3, the Agency agrees that it is helpful to clarify this point when discussing

compliance with applicable water quality standards.

 

Comment ID 837.1.001.018

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

3.0 WATER QUALITY-BASED EFFLUENT LIMITATIONS 

 

EPA's reliance on state water quality standards and other narrative standards are inadequate limits on pesticide

applications.  While many aspects of the CWA are technology-based, and therefore require some level of economic
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consideration, WQBELs are entirely media-quality based. That is, WQBELs are solely defined by the quality of the

receiving water; they do not involve any economic consideration. Yet the draft PGP would rely heavily on EPA's cost-

benefit analysis of FIFRA. See Fact Sheet, at 72. This is something the CWA does not contemplate.    
 

Response 

While EPA agrees with the commenter's statement that the CWA does not contemplate cost-benefit as a basis for justifying

WQBELs, EPA disagrees with commenter's assertion that EPA based WQBELs on economic considerations. As described in Part

III.3 of the fact sheet, reliance on protections provided by FIFRA is just one of the factors the Agency used to determine that

additional WQBELs are not necessary.  In fact, if EPA determined that FIFRA adequately protected water quality standards in all

instances, Part 3.0 of the PGP would be unnecessary as WQBELs are only required when technology-based effluent limitations are

inadequate to protect water quality.  In fact, the Agency acknowledges taking into account all the criteria described in Part III.3 of

the fact sheet in forming its expectation that other provisions in the permit are generally as stringent as necessary to meet water

quality standards.  But, in those limited instances where this is not the case, additional controls are required to ensure that water

quality violations do not occur. Also refer to Response to Comment ID 476.1.001.011.

 

Comment ID 837.1.001.020

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

EPA gave insufficient justification for concluding that "compliance with other conditions in [the PGP] will result in

discharges that are controlled as necessary to meet applicable water quality standards." Id. at 72. EPA supported this

conclusion based on the cumulative effect of five inapposite factors. See id.  First, EPA reasoned that compliance with

FIFRA will work to protect water quality standards But EPA's FIFRA-based risk analysis has no bearing on water quality

standards; those standards are extremely location-specific, something FIFRA does not consider. And a FIFRA risk

analysis and a WQBEL analysis comprise different criteria. 

 

Second, EPA claimed that national-scale ambient monitoring indicates low levels of pesticides in U.S. waters. See id. at

79. Yet the basis for this data-a ten-year-old USGS study-offers little, if any, support for EPA's conclusion about

WQBELs.  Water quality standards and WQBELs are location-specific.  EPA's reliance on national data, coupled with

broadly drawn inferences about its relevance to the PGP-covered locations covered is unfounded.  That study is no

substitute for site-specific water quality monitoring.  EPA noted that some state water quality monitoring supports its

inference regarding generally low levels of pesticide.  But EPA also admitted "that many States do not routinely monitor

for many currently registered pesticides which is a source of uncertainty for this assessment."  Id. at 81. Thus, EPA is

not justified in assuming that most water bodies have low levels of pesticides without a more detailed analysis. Again,

the EPA cannot rely on state ambient water quality monitoring when states such as Idaho are not conducting the

monitoring due to budget cuts.  And, as discussed above, Idaho recently determined that pesticides are, in fact, at

chronic and acute levels in portions of the state. See Lower Boise Report, at 5. 

 

Third, EPA "expects that the technology-based effluent limitations are as stringent as necessary to meet WQS."  Id. at
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83. Yet EPA provided no actual basis for this conclusion.  It is quite possible that an operator could comply with EPA's

TBELs and still violate water quality standards; indeed, the purpose of a WQBEL is to provide a site-specific,

supplemental check on TBELs. EPA should acknowledge the limitations of its TBELs and discuss concrete means of

establishing WQBELs.  It is inadequate for EPA to simply define WQBELs by reference to TBEL standards. 

 

And the visual monitoring and "corrective action" required when an operator violates water quality standards do not

actually constitute WQBELs.  In justifying the draft PGP's deficient WQBELs, EPA combined these forward-looking

measures because they purportedly supplement TBELs and help prevent numerous violations by the same operator.

But after-the - fact monitoring and corrective, retroactive action would not prevent violations of water quality standards-

the very goal of WQBELs.

 

Fourth, EPA claimed that discharges of biological pesticides probably would not violate water quality standards because

most biological pesticides are non-toxic, and most operators have a good understanding of pesticide application.  Id. at

84-85. This is hardly sound logic. EPA similarly ignored the issue of whether chemical pesticides would violate water

quality standards. EPA noted that only chemical pesticide residue would be covered under the PGP.  Id. at 84. And

because EPA's FIFRA analysis considers much higher concentrations of chemical exposure, any covered chemical

pesticide discharge would not likely violate water quality standards. Id. Here, again, EPA has inappropriately relied on

FIFRA.

 

Fifth, EPA noted that the draft PGP would not cover discharges to some impaired waters; nor to Tier 3 waters. Id. at 85.

This, too, is beside the point.  Every water body is subject to water quality standards. Even if there are no discharges to

the waters excluded under the PGP, that says nothing of whether the PGP protects water quality standards for covered

waterbodies.

 

None of EPA's factors standing alone-or combined-support its conclusion that compliance with other terms of the permit

will protect water quality standards; the "cumulative effect" of the factors is equally unmoving.  It is admittedly difficult to

establish WQBELs for such a broad permit.  But this difficulty demonstrates not that the TBELs are sufficient. Rather,

EPA's inability to set meaningful WQBELs proves that EPA is attempting to cover too many polluters with the PGP.  
 

Response 

EPA disagrees with commenter's assertion that inadequate justification exists for the PGP WQBEL approach. As described in Part

III.3 of the fact sheet, EPA believes it has provided a sound rationale for its WQBEL approach.   EPA notes that its expectation that

the conditions in the PGP will control discharges as necessary to meet applicable water quality standards is qualified by the term “in

general.”  In other words, EPA recognizes that there may be circumstances in which technology-based and other requirements of

the permit will not be sufficient and an operator may need to take further measures to meet the WQBEL.

 

In response to the comment regarding the first factor:  EPA recognizes that FIFRA risk analysis and WQBEL analysis consider

different criteria.  Accordingly, the PGP does not adopt the FIFRA requirements, but rather, includes various limitations more

stringent than FIFRA’s, including the narrative WQBEL described above.  EPA believes that while  compliance with FIFRA

standards does not have “a bearing on water quality standards” themselves, it does have a bearing on water quality in the pesticide

use areas, in that compliance with FIFRA labels  reduces the amount of pesticide that will be transported to surface water and thus

decreases the potential for water quality impairments.
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In response to the comment regarding the second factor:  The commenter asserts that States do not undertake extensive water

quality monitoring because of resource constraints. The vast amount of resources needed for extensive monitoring at any scale is a

primary reason that the NAWQA program remains the most extensive body of surface water monitoring data for pesticides

available, even 10 years after the most intensive sampling took place.  The USGS does, however, continue to conduct monitoring

within the study units which comprised the NAWQA program, and confers with the Agency on the focus of upcoming monitoring

for pesticides, with the intention of designing monitoring programs that would be as useful as possible for protection of human

health and the environment.

 

As described in the Fact Sheet, the Agency primarily relies on more conservative simulation modeling for its aquatic risk

assessments, because monitoring data are not often extensive enough to the be the sole basis of the assessment.  However, available

data are considered as a line of evidence in the risk assessments, and the Agency has taken mitigation actions based on monitoring

results in the rare instances that they suggest a greater potential risk than indicated by modeling estimates. It is for these reasons, in

addition to the concentrations in available monitoring data, the Agency believes that the FIFRA risk management process helps

ensure that pesticide use under the PGP will generally be protective of water quality standards.

 

In response to the comment regarding the third factor: As discussed above, EPA recognizes the possibility that a permittee could

comply with the technology-based requirements and still not control its discharges as necessary to meet water quality standards.

EPA has accordingly included the narrative WQBEL requirement in the permit.  EPA agrees that corrective action is not a WQBEL.

 The WQBEL in the permit is the narrative requirement to control discharges as necessary to meet water quality standards – and

failure to do so constitutes a permit violation, in addition to triggering the requirement for corrective action.  EPA disagrees with

commenter’s implication that since visual monitoring is retroactive it is less effective than water quality monitoring.  EPA notes that

comparison of water quality monitoring results to numerical or other standards would also be retroactive and would also require

investigation of whether the levels measured can be traced to the permitted pesticide application.

 

In response to the comment regarding the fourth factor:  EPA agrees that FIFRA is not dispositive of whether the pesticide

application will cause a violation of water quality standards.  However, the fact that FIFRA authorizes pesticides at higher

concentrations – and that the residues of such pesticides are less likely to result in a violation of water quality standards – helps to

support EPA’s expectation that the technology-based and other requirements of the permit will generally be sufficient to meet the

WQBEL.

 

In response to the comment regarding the fifth factor:  EPA agrees that WQBELs must be as stringent as necessary to meet water

quality standards in all waterbodies, not just impaired waters.  However, where a waterbody is already impaired, a discharge is more

likely to need controls more stringent than the technology-based requirements in the PGP in order to meet water quality standards.

Accordingly, EPA believes that such discharges are better addressed through an individual permit.

 

In summary, the commenter acknowledges that establishing WQBELs for the discharges covered under the PGP is difficult but

attributes this to the fact that the Agency "is attempting to cover too many polluters with the PGP."  EPA is unclear how the

complexity of developing WQBELs is tied to the number of dischargers covered under this or any general permit.  The WQBEL

approach taken in the PGP is similar to approaches taken in other EPA-issued general permits, relying heavily on discharger

obligation to meet applicable water quality standards than on EPA attempting to establish site-specific WQBELs, a process that
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would render the general permit process almost meaningless.  

 

Comment ID 837.1.001.021

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

EPA tried to bolster its argument that narrative WQBEL are sufficient because EPA must obtain state 401 certification

before it issues a permit.  Id. at 72-73. Before issuing the PGP, EPA would solicit additional, state-specific permit terms

that all non-delegated states, like Idaho, could append to the general permit.  So, presumably, Idaho could further

constrain discharges by certifying the PGP subject to additional WQBELs.  But Idaho cannot reasonably certify that

discharges under the PGP would comply with existing water quality standards, regardless of any additional criteria it

might add; Idaho has no antidegradation implementation plan.   

 

Although EPA has known for nearly 15 years that Idaho lacks any antidegradation implementation plan-indeed, in 1996,

EPA warned the Idaho Department of Environmental Quality (DEQ) that it needed such a plan to comply with the Clean

Water Act-EPA has refused to promulgate an antidegradation implementation plan.  In its most recent submission of

revised water quality standards, the State of Idaho again failed to include an antidegradation implementation plan; yet,

EPA approved the proposed water quality standards, and then again refused to promulgate a legally sufficient

antidegradation implementation plan. 

 

Unfortunately, EPA and DEQ have a long history of neglecting their respective obligations under the CWA, thus

contributing to the degraded water conditions within Idaho.  For example, it took DEQ more than a decade after the

CWA was passed to submit to EPA its first set of proposed state water quality standards covering waters in Idaho.

DEQ's proposed standards were so deficient that EPA rejected these water quality standards as inconsistent with the

substantive requirements of the CWA.  DEQ then refused to submit supplemental standards as required, and EPA

similarly refused to promulgate its own revised water quality standards, as required under the CWA.  

 

In 1996, EPA disapproved Idaho's water quality standards for, among other reasons, failing to include an

antidegradation implementation plan.  EPA should have promulgated new water quality standards, as required by the

CWA, but it did not.  And, to date, Idaho has taken no action to identify any methods for implementing its

antidegradation policy.  Thus, Idaho cannot assure EPA that PGP-covered discharges will not degrade the Nation's

waters.  Accordingly, Idaho cannot fulfill its 401 certification requirements.  EPA's attempts to rely on Idaho's 401

certification of the PGP would be arbitrary and capricious.

 
 

Response 

"Clean Water Act section 401 provides that a federal agency may not issue a qualifying license or permit unless the affected State

provides (or waives) the requisite certification.  The State can also deny certification, in which case the license or permit may not

issue.  A State's positive certification shall indicate that the discharge in question will comply with, among other things, the State's

water quality standards approved by EPA pursuant to section 303.  In issuing its certification, under section 401(d), the State can
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add conditions to the permit necessary to meet the State's water quality standards or "any other appropriate requirements of State

law."

 

The commenter is critical of EPA's use of the CWA section 401 certification requirement in support the PGP's narrative WQBEL.

The commenter says that "Idaho cannot reasonably certify that discharges under the PGP would comply with existing water quality

standards, regardless of any additional criteria it might add; Idaho has no antidegradation implementation plan."  However, even

assuming that Idaho has no antidegradation implementation plan, Idaho could still certify that the PGP meets Idaho's existing state

WQS.  And such certification requirements could include a limitation on degradation of Idaho's waters.  Comments related to a

state’s specific anti-degradation implementation plan are outside the scope of this permit.

 

Comment ID 907.1.001.009

Author Name: Clary Patricia

Organization: Californians for Alternatives to Toxics (CATs)

From Draft Proposed Rule:

 

3.0 Water QualityBased Effluent Limitations

 

Your discharge must be controlled as necessary to meet applicable numeric and narrative state, territory, or tribal water

quality standards.

If at any time you become aware, or EPA determines, that your discharge causes or contributes to an excursion of

applicable water quality standards, you must take corrective action as required in Part 6.

 

Not only are applicable water quality standards not defined adequately so that any reasonable applicator or other

member of the public could understand the minimum standard in relation to the SIZE of an application (the EPA's own

standards would be the minimum; states tribes and others would add more stringent standards), but EPA did not take

into consideration the variability of pesticide environmental fate and toxicity in the aquatic environment.

 

CATs looked at this variability among some of the pesticide active ingredients registered for mosquito control. If EPA is

to provide a protect PGP, it must take into consideration the variability of the toxicity of pesticides and adjust the SIZE of

pesticide applications to reflect the toxic impact potential of the chemicals. 
 

Response 

For the reasons given in response to Comment ID 277.1.001.012, EPA believes that compliance with the requirements of the PGP

generally will result in discharges that are controlled as necessary to meet applicable water quality standards. Also, refer to response

to Comment ID 476.1.001.011. 

 

EPA disagrees with commenter that the PGP needs to adjust the size of pesticide applications based on the variable toxicity of the

pesticides to be used.   The size of an application is dependent on the size of the area that needs to be treated. The application rates
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(not size) are based on what is needed for each adulticide to effectively kill the mosquitoes it contacts. The amount that will reach

water has nothing to do with the properties of the pesticide itself, but with the application method (ground or aerial, ULV or not),

including the droplet sizes, along with the location and size of the waterbodies in the area, weather conditions at the time of

application, etc.  

 

3.2 - MANY PESTICIDES LACK WQSS

Comment ID 275.1.001.005

Author Name: Lopez Jaclyn

Organization: Center for Biological Diversity

The draft proposal does not mandate water quality sampling or water quality reporting, therefore, there is no way for an

excursion of applicable water quality standards to be noted. Furthermore, while the EPA has established national

recommended water quality criteria for some registered pesticides, new scientific information, as detailed throughout

these comments,[FN 55] indicates these pesticides are having substantial effects on fish and wildlife at levels previously

deemed acceptable by the EPA. The EPA recognizes that frequency alone is not enough to establish water quality

criteria, that criteria development "needs to focus efforts on chemicals that demonstrate a reasonable potential to

adversely affect aquatic life."[FN 56] It also acknowledges that "there may be chemicals for which regulatory guidance

is needed, but for which toxicological data are insufficient to meet the minimum standards of the Guidelines" and that in

those cases, "there may still be a need for alternate approaches to derive interim regulatory guidance values on which

to base decisions that must be made before sufficient information for a complete water quality criterion can be

gathered."[FN 57] The EPA must revise these water quality criteria to reflect the latest scientific knowledge, and for

those pesticides not currently listed as pollutants, the EPA must publish National Recommended Water Quality Criteria

and information reflecting the latest scientific knowledge. The EPA should also detail in its final permit how applicants

are to monitor water quality so as to bring meaning to the water-quality based effluent limitations statements. Taking

these steps will strengthen the NPDES permitting scheme for pesticides.

 

1. Current Criteria Do Not Reflect the Latest Scientific Knowledge

 

With regard to what the EPA coins "Contaminants of Emerging Concern" (largely referring to pesticides and endocrine

disruptors or "EDCs"), the EPA has acknowledged that "[w]idespread uses, some indication of chemical persistence,

effects found in natural systems, and public concerns have made clear the need for EPA to develop criteria that can be

used to help assess and manage potential risk of some CECs in the aquatic environment."[FN 58]

 

Currently, water quality criteria for aquatic life are based on criterion maximum concentration ("CMC") to protect against

acute effects and criterion continuous concentration ("CCC") to protect against chronic effects. CMC is derived from 48-

96 hour tests for lethality or immobilization while CCC is from longer term tests measuring survival, growth, or

reproduction.[FN 59] Water quality criteria for human health are designed to protect against long term human health

effects based on a lifetime of exposure, and exposure to a pollutant is interpreted as through ingestion of water and

contaminated fish and shellfish.[FN 60]
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However, these chemicals defy the typical "dose makes the poison" paradigm of toxicology.[FN 61] The guidelines

"anticipated that rote application of the basic procedures may not yield the most appropriate criteria" and therefore,

provide flexibility in moving away from normal procedures whenever:[FN 62]

 

Sound scientific evidence indicates that a national criterion produced using these Guidelines would probably be

substantially overprotective or underprotective of aquatic organisms and their uses on a national basis

 

-or-

 

 On the basis of all available pertinent laboratory and field information, determine if the criterion is consistent with sound

scientific evidence. If it is not, another criterion, either higher or lower, should be derived using appropriate modifications

of these Guidelines.

 

In reviewing the latest scientific knowledge and promulgating the new water quality standards for pesticides, EPA must

incorporate EDC-relevant knowledge. For example, pesticides with EDC properties differ from traditional pollutants in

that (1) the timing of exposure is highly critical to the outcome of the exposure (with fetal or early post natal exposure

being the most detrimental due to their potential permanent effects); (2) EDCs act at environmentally relevant doses

with complex dose-response curves; and (3) the effects of EDCs may not be limited to the exposed individual but can

be transmitted to subsequent generations via the germ line.[FN 63] The standard procedures for deriving CMC and

CCCs use only toxicity tests meeting certain requirements, however, the Guidelines mandate that the collation and

examination of other data should be considered.[FN 64]

 

Pertinent information that could not be used in earlier sections might be available concerning adverse effects on aquatic

organisms and their uses. The most important of these are data on…any other adverse effect that has been shown to

be biologically important. Especially important are data for species for which no other data are available…such data

might affect a criterion if the data were obtained with an important species, the test concentrations were measured, and

the endpoint was biologically important.

 

The case of tributyltin should serve as an example for the EPA in establishing pesticide CWA permits. The final acute

value using standard ALC derivation procedures for tributyltin was .0658 g/L even though concentrations linked to

imposex and immuno-suppresion in snail and bivalves was in the range of 0.0093-0.334 g/L. The EPA rightly took this

new scientific knowledge into account and lowered the CCC for tributyltin to .0074 g/L.

 

2. Criteria for Pesticides Will Better Protect Aquatic Life

 

The Clean Water Act has been construed to provide robust protection of waters of the United States. Under the Clean

Water Act, the Administrator of the EPA is obligated to protect water quality for "the protection and propagation of fish,

shellfish, and wildlife."[FN 65] The courts have stated that the provisions of the Clean Water Act are to be construed

generously.[FN 66] Furthermore, the courts have indicated that it is the intent of the Clean Water Act to cover all of the

waters of the United States, and to regulate such waters "to the fullest extent possible under the Commerce

Clause."[FN 67] Through the Clean Water Act, Congress gave the EPA the duty to protect and maintain the water

quality of our nation. Pesticides jeopardize the health of our nation's waters and aquatic ecosystems. Addressing

pesticide pollution begins with accurate, science-based water quality criteria.
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The EPA is intimately involved in water quality standards through two mechanisms. First, the EPA must publish water

quality criteria under section 304, which are important because they form the basis for state water quality standards.[FN

68] Second, the EPA must review and approve or disapprove state water quality standards.[FN 69] If the EPA finds that

the state's standards are inadequate, the EPA must promulgate water quality standards for the state guided by the

national water quality criteria. In turn, a state's water quality standards are the basis for effluent limitation for point

sources, the identification of impaired water bodies requiring additional protection through TMDLs, the requirements for

section 401 certification, and National Pollutant Discharge Elimination System permits.

 

Water quality criteria under section 304 serve a regulatory function. EPA's water quality criteria provide guidance to

states and tribes in the development and adoption of water quality standards that will protect the designated uses for

their waters.[FN 70] In fact, the EPA encourages states to use EPA's section 304(a) criteria as guidance. States must

revise their water quality criteria to reflect changes in the published sections of 304 guidelines.[FN 71] Once adopted,

the criteria are a basis for developing regulatory controls on the discharge or release of pollutants. Additionally, the EPA

uses the water quality criteria for promulgating federal water quality regulations under section 303(c) of the Clean Water

Act. These standards will become particularly important as EPA moves forward with a general NPDES permit for

pesticides.      

 

 

[FN 55] See also the Center's Petition for Water Quality Criteria for Endocrine Disrupting Chemicals Under Section 304

of the Clean Water Act, 33 U.S.C. 1314, submitted to the EPA January 11, 2010, available at

http://www.biologicaldiversity.org/campaigns/pesticides_reduction/endocrine_disruptors/pdfs/EPA_304_EDC_petit

ion.pdf.

 

[FN 56] EPA White Paper 2008.

 

[FN 57] Stephan at 27.

 

[FN 58] EPA, 2008, White Paper: Aquatic Life Criteria for Contaminants of Emerging Concern, Part 1: General

Challenges and Recommendations, Draft Document.

 

[FN 59] EPA, 1994, Water Quality Standards, 2ed., Chapter 3: Water Quality Criteria, 3-3, available at

http://www.epa.gov/waterscience/standards/handbook/handbookch3.pdf.

 

[FN 60] Id. at 3-4.

 

[FN 61] See Willingham, E., 2004, Endocrine-Disrupting Compounds and Mixtures: Unexpected Dose-Response, Arch.

Environ. Contam. Toxicol. 46, 265-269.

 

[FN 62] Stephan et. al., 1985, Guidelines for Deriving Numerical National Water Quality Criteria for the Protection of

Aquatic Organisms and Their Uses, p. 18 and 57.

 

[FN 63] Gore, A.C., J.J. Heindel, and R.T. Zoeller, 2006, Endocrine Disruption for Endrocrinologists (and Others),

Endocrinology 147(6) S1-S3.
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[FN 64] Stephan at 54.

 

[FN 65] 33 USC §1251(a)(2).

 

[FN 66] United States v. Hamel, 551 F.2d 107, 112 (6th Cir 1977).

 

[FN 67] Quivera Mining Co. v. United States EPA, 765 F.2d 126, 130 (10th Cir. 1985).

 

[FN 68] 40 CFR §131.11.

 

[FN 69] 33 USC §1313(a)-(c).

 

[FN 70] See National Recommended Water Quality Criteria for the Protection of Human Health, 68 Fed. Reg. 75507,

75509 (Dec. 31, 2003).

 

[FN 71] See, e.g. 71 Fed. Reg. 67548 Part III (1998).  
 

Response 

EPA acknowledges the commenters concerns regarding existing water quality criteria; however, those comments are outside the

scope of this action.

 

In response to the commenters concerns about the inability to identify an excursion of applicable water quality criteria, refer to

response to Comment ID 476.1.001.011. 

 

Comment ID 518.1.001.014

Author Name: Szyska Michael

Organization: Northwest Mosquito Abatement District (NWMAD)

PGP 5.1.2 (d) Water quality standards

 

ISSUE: Availability of water quality standards (WQS)

 

COMMENT: Where are WQS available in Illinois for the following pesticides used by NWMAD: larvicides- VectoBac,

VectoLex, Agnique MMFG, methoprene, spinosad. Adulticides- Anvil 10+10, Zenivex E20? If standards don't currently

exist for these pesticides how will we be informed in a timely manner when they are available? What is the relationship

between WQS and impaired water standards?

 

RECOMMENDATION: The PGP should not address state-specific WQS. 
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Response 

EPA disagrees with commenter’s assertion that the PGP “should not address state-specific WQS.”  The CWA and EPA’s

implementing regulations require that permits contain limits necessary to meet water quality standards. CWA section 301(b)(1)(C)

and 40 CFR 122.44(d).  EPA's analysis determined that numeric effluent limitations are infeasible for this permit pursuant to 40

CFR §122.44(k).  EPA has accordingly included a narrative WQBEL (in Part 3.0 of the permit) requiring that discharges be

controlled as stringently as necessary to meet applicable water quality standards.  EPA acknowledges commenter’s concern about

finding information on water quality standards.  Existing water quality standards applicable in Illinois can be found in 35 Illinois

Administrative Code (IAC), Sections 302 and 303 (and are available on online from EPA’s website at:

http://water.epa.gov/scitech/swguidance/standards/wqslibrary/il_index.cfm). 

To be clear, not every pollutant includes a numeric standard.  In fact, for pesticides, state water quality standards contain very few

numeric standards for the currently registered pesticides.  In the unforeseen circumstance that EPA opts to impose numeric water

quality based effluent limitations, Operators covered under the permit will be notified of such a major permit modification. 

 

Comment ID 931.001.010

Author Name: Mahoneyer Dennis

Organization: County of Salem Mosquito Extermination Commission

The US EPA has reviewed a 1992-2001 survey conducted by the US Geological Survey to help it determine the

condition of the waters of the US and help it set the WQBELs for this PGP. In the PGP Fact Sheet on page 79, it was

noted by the US EPA itself that based on the results of this study, "surface and ground water are generally not being

adversely affected by pesticide applications for irrigation, drinking water, and home/recreational uses." In the paragraph

above this, the Fact Sheet mentions that "the USGS uses sampling and analytic methods that provide highly reliable

data." The US EPA continues on with the statement on page 82 that, "While pesticides are not always monitored when

assessing water quality, the (USGS) Report to Congress indicated that pesticides were not among the most common

causes of impairments in the 2004 cycle for rivers and streams, nor for lakes, ponds and reservoirs . Pesticides were

the sixth leading cause of impairments for bays and estuaries, but the Report did not indicate whether these were

causes by actively registered pesticides, or by sediment contamination by persistent legacy pesticides, which account

for the majority of water impairments caused by pesticides nationwide. The Report does not indicate whether any

impairments identified by the States were caused by uses that will be subject to NPDES permits under the CWA."

These statements provide further proof for excluding mosquito control activities from the burdensome requirements of

this permit . 
 

Response 

Refer to responses to Comment ID 264.1.001.010 and Comment ID 476.1.001.011.
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Response to Public Comments: Final U.S. EPA NPDES Pesticide General Permit 
for Discharges From the Application of Pesticides 

 
 

 

 

Issue Category: 

4. Site Monitoring 
 

 

 

 

 

 

 

 

 

 

 

October 31, 2011 

 

Docket #: EPA-HQ-OW-2010-0257 

  



 

4.0 - SITE MONITORING

Comment ID 174.001.002

Author Name: Scott N.

Organization:  

I would prefer to see them strengthened to include genomic testing and requiring monitoring. See also response to

337.1.001.007. 
 

Response 

 

Genomic testing is not an appropriate means of monitoring by which to demonstrate Clean Water Act compliance. See also

response to Comment ID 337.1.001.007.

 

Comment ID 234.1.001.012

Author Name: Rodgers, Jr. J.

Organization: Clemson University

The monitoring requirements are vague. In practice, monitoring is necessarily site - specific and the permitee needs the

flexibility to respond to conditions at the site. 
 

Response 

The monitoring requirements in the PGP provide the flexibility to be applicable to the wide range of environments, situations, and

targets to which pesticides may be applied. Additionally, the monitoring requirements provide the flexibility to respond to site-

specific conditions to ensure proper pesticide applications and to detect any adverse incidents that may result from the discharge.

Thus, monitoring for adverse effects is required during all applications and post application efficiency surveillance is required if this

is conducted by the permittee as a matter of practice. 

 

Comment ID 240-cp.001.006

Author Name: Harmon Lynn

Organization: American Falls Reservoir District No. 2, Shoshone,  Idaho (ID)

The general permit should not include any monitoring provisions. This is unnecessary and excessive regulation with no
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corresponding benefit. 
 

Response 

 

NPDES permits are required by regulation to include monitoring provisions (40 C.F.R. 122.41(j), 122.44(i), and 122.48(b)). The

benefits of the monitoring provisions are to ensure that Operators are complying with the permit requirements. The PGP requires

that any adverse incidents be noted and reported to EPA.

 

Comment ID 245.1.001.001

Author Name: Kiester Ronald

Organization: South Board of Control (SBOC)

Monitoring: As long as the label is followed as federal regulation states, the district should not be required additional

monitoring. Monitoring will add high cost to users with little to no results. 
 

Response 

 

NPDES permits are required by regulation to include monitoring provisions (40 C.F.R. 122.41(j), 122.44(i), and 122.48(b)). The

benefits of the monitoring provisions are to ensure that Operators are complying with the permit requirements.    The PGP requires

that any adverse incidents be noted and reported to EPA.

 

Comment ID 248-cp.001.009

Author Name: Knepper Randall

Organization: Saginaw County Mosquito Abatement Commission

Monitoring Requirements for Pesticide Applicators. If "monitor" means to keep records for amount of pesticide use,

where pesticides are applied, records of equipment repairs and calibration than I see no problem with this section.

However, I worry about the EPA's interpretation of "monitor". I don't want the EPA or State Regulatory Agency to say

we need to determine efficacy of every adulticide operation or do I want the State Regulatory Agency to determine what

they feel is the lowest amount of pesticide to achieve effective control. 
 

Response 

EPA has removed the requirement to monitor activities other than to monitor for adverse incidents. See response to Comment ID

245.1.001.001.  In addition to monitoring for adverse effects, this permit requires all Decision-makers and Applicators to maintain
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certain records to help them assess performance of Pest Management Measures and to document compliance with permit

conditions.  Recordkeeping and reporting requirements apply from the time any authorized Operator begins discharging under this

permit.  These requirements are consistent with Federal regulations at 40 CFR 122.41(j), but have been tailored to more closely

reflect the requirements in the PGP.  This permit requires a basic set of records to be maintained by all Decision-makers and

Applicators, as well as separate requirements depending on the type of Operator (i.e., Applicator, For-Hire Applicators, NOI

submitting Decision-maker that is a small entity and NOI submitting Decision-maker that is a large entity).  Part 7 of the permit sets

forth the recordkeeping requirements for each of these types of Operators.  Operators can rely on records and documents developed

for other programs, such as requirements under FIFRA, provided all requirements of the permit are satisfied.  

 

EPA has found that it is appropriate and reasonable to require different records for different types of Operators, reasoning that the

recordkeeping responsibilities assigned in the permit reflect the nature of involvement in pesticide application activities for the

Operators described.  The following sections describe the sets of records that the permit requires different types of Operators keep,

and enumerates the specific information items to be recorded.

 

All Operators (all Decision-makers and Applicators), including those not submitting an NOI must keep the following records.

Although this section is a universal requirement, these particular records are necessary only in the event of an adverse incident, the

case that corrective action was required, or in the event of a discharge resulting from a spill or leak.

 

a.	A copy of any Adverse Incident Reports (See Part 6.4.2);

b.	Rationale for any determination that reporting of an identified adverse incident is not required, 		consistent with allowances

identified in Part 6.4.1.2;

c.	A copy of any corrective action documentation (See Part 6.6); and,

d.	A copy of any spill and leak or other unpermitted discharge documentation (See Part. 6.5.2)

 

All Operators who are For-Hire Applicators must keep the records listed above, as well as records that specifically document

pesticide application equipment maintenance and details of the pesticide application event.  Since Decision-makers who are not

themselves performing pesticide applications are generally not able to record such information, EPA requires different

recordkeeping requirements depending on the type of Operator.    

      

a.	Documentation of equipment calibration; and

b.	Information on each treatment area to which pesticides are discharged, including:

1.	Description of each treatment area, including location and size (acres or linear feet) of treatment area 		and identification of any

waters, either by name or by location, to which pesticide(s) are discharged;

2.	Pesticide use pattern(s) (i.e., mosquito and other flying insects, weed and algae, animal pest, or forest 		canopy);

3.	Target pest(s);

4.  	Name of each pesticide product used including the EPA registration number;

5. 	Quantity of each pesticide product applied to each treatment area;

6.  	Pesticide application date(s); and

7. 	Whether or not visual monitoring was conducted during pesticide application and/or post-application and if 		not, why not and

whether any unusual or unexpected effects identified to non-target organisms.
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Any Decision-maker that is required to submit an NOI and is below the SBA thresholds for small businesses or is a public entity

serving a population of fewer than 10,000, is defined as a small entity in the permit.  Small entities are required to keep basic

records set, outlined in Part 7.3 of the permit, all of which can be recorded on the Pesticide Discharge Evaluation Worksheet

provided in PGP Appendix F.

 

a.	Copy of the NOI submitted to EPA, any correspondence exchanged between  the Decision-maker and EPA specific 	to coverage

under this permit, and a copy of the EPA acknowledgment letter with the assigned permit 	tracking number;

b.	Documentation of equipment calibration (only if Decision-maker is also the Applicator);

c.	Information on each treatment area to which pesticides are discharged, including:

1. 	Description of treatment area, including location and size (acres or linear feet) of treatment area and 	identification of any Waters

of the United States, either by name or by location, to which pesticide(s) are 	discharged;

2.	Pesticide use pattern(s) (i.e., mosquito and other flying insects, weed and algae, animal pest, or forest 	canopy);

3.	Target pest(s) and explanation of need for pest control;

4.	Description of pest management measure(s) implemented prior to the first pesticide application;

5.	Company name and contact information for pesticide applicator;

6. 	Name of each pesticide product used including the EPA registration number;

7.	Quantity of each pesticide product applied to each treatment area;

8.  	Pesticide Application Start Date;

9.  	Pesticide Application End Date; and

10. 	Whether or not visual monitoring was conducted during pesticide application and/or post-application and if 	not, why not and

whether any unusual or unexpected effects identified to non-target organisms.

      

Any Decision-maker that is required to submit an NOI and is above the Small Business Administration (SBA) threshold for a small

business or a public entity that serves a population of 10,000 or more is defined as a large entity in the permit.  Large entities are

required to keep the records listed in Part 7.4 of the permit.  EPA expects that large entities will have a greater capability than small

entities to record specific details of the pest treatment area, and is therefore requiring slightly more comprehensive recordkeeping.

In addition, much of the records set for large entities are reflected in the annual report that these entities must submit.  The reported

information will allow EPA to better characterize the discharges resulting from pesticide applications in a variety of different

circumstances.

 

Decision-makers who are required to submit an NOI and are defined as large entities (as identified in Part 5) must keep the

following records as  identified in Section 7.4 of the permit.        

 

a.	Copy of the NOI submitted to EPA, any correspondence exchanged between the Decision-maker and EPA specific 			to coverage

under this permit, and a copy of the EPA acknowledgment letter with the assigned permit	 	tracking number;

b.	A copy of the PDMP, including any modifications made to the PDMP during the term of this permit;

c.  	Copy of annual reports submitted to EPA;

d.	Documentation of equipment calibration (only if Decision-maker is also the Applicator);

e.	Information on each treatment area to which pesticides are discharged, including:

 

1.	Description of each treatment area, including location and size (acres or linear feet) of treatment area 		and identification of any
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Waters of the United States, either by name or by location, to which pesticide(s) 	are discharged;

2.	Pesticide use pattern(s) (i.e., mosquito and other flying insects, weed and algae, animal pest, or forest 		canopy);

3.	Target pest(s) and explanation of need for pest control;

4. 	Action Thresholds;

5.	Method and/or data used to determine that action threshold(s) has been met;

6.	Description of pest management measure(s) implemented prior to the first pesticide application;

7.	Company name and contact information for pesticide applicator;

8.	Name of each pesticide product used including the EPA registration number;

9.	Quantity of each pesticide product applied to each treatment area;

10.	Pesticide application date(s); and

11.	Whether or not visual monitoring was conducted during pesticide application and/or post-application and if 		not, why not and

whether any unusual or unexpected effects identified to non-target organisms.

 

In addition to recordkeeping, EPA is requiring Decision-makers who are required to submit an NOI and are large entities to submit

annual reports that contain basic information on their pesticide discharges to Waters of the United States.  An annual report form,

along with instructions on how to complete it is available in Appendix G of the PGP.

 

The annual report must include information for the calendar year, with the first annual report required to include activities for the

portion of the calendar year after the effective date of the NOI.  If the effective date of the NOI is after December 1, the Operator is

not required to submit an annual report for that first partial year but must submit annual reports thereafter, with the first annual

report submitted also including information from the first partial year. When an Operator terminates permit coverage, as specified in

Part 1.2.5, the Operator must submit an annual report for the portion of the year up through the date of the termination.  The annual

report is due no later than 45 days after the termination date, or February 15 of the following year, whichever is earlier.

 

This information in the annual report will be used by EPA to assess permit compliance and to determine whether additional controls

on pesticide discharges are necessary to protect water quality.  For example, these data will help the Agency identify where

pesticide discharges are occurring and the types of pesticides being discharged.  The annual report provides specific information

concerning the scope and nature of discharges permitted under the PGP.

 

The annual report is a summary of the pest control activities for each applicable use pattern and must contain:

 

a.	Decision-maker’s name and contact information;

b.	NPDES permit tracking number(s);

c.	Contact person name, title, e-mail address (if any), and phone number; and

d.	For each treatment area, report the following information:

 

1.	Description of treatment area, including location and size (acres or linear feet) of treatment area 			and identification of any Waters

of the United States, either by name or by location, to which 				pesticide(s) are discharged;

2.	Pesticide use pattern(s) (i.e., mosquito and other flying insects, weed and algae, animal pest, or 			forest canopy) and target pest(s);

3.	Company name(s) and contact information for pesticide applicator(s), if different from the Decision-maker;

4.	Total amount of each pesticide product applied for the reporting year by the EPA registration number(s) and		by application
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method (e.g., aerially by fixed-wing or rotary aircraft, ground based spray, etc.);

5.	Whether this pest control activity was addressed in the PDMP prior to pesticide application;

6.	If applicable, any adverse incidents as a result of these treatment(s), for incidents, as described in Part 	6.4.1; and

7.  	If applicable, description of any corrective action(s), including spill responses, resulting from pesticide 	application activities and

the rationale for such action(s).

 

See also Part 6.4 of the final permit for adverse incident documentation and reporting requirements.

 

Comment ID 249.1.001.006

Author Name: Lewis Carol

Organization: Southeast Cass Water Resource District (WRD)

Site monitoring: Many of the herbicides used for noxious and troublesome weed control are the same used on crop and

rangeland or have the same active ingredient. How can one determine if the residue came from noxious weed control

on a WRD facility or from the adjoining crop or rangeland? Also, many of the herbicides used have soil residual activity

in that the herbicide controls seedlings that sprout up in the fall or the next spring. How do we determine when an

herbicide reaches a degraded level that is below its activity level in the soil and will this extended residual be allowed

within the scope of the permit? Also, there is the issue of residential homeowners within cities that apply pesticides on

their property, such as 2,4-D. Herbicides such as 2, 4-D, used for noxious weed control, is readily available over the

counter for homeowner application. How do we account for and differentiate residential lawn residue runoff from

noxious weed control efforts? 
 

Response 

 

EPA acknowledges that the pesticide residues in waters of the United States may result from non point as well as point source

discharges. This permit does not require Operators to determine the point at which a pesticide becomes a residue or the sources of a

given pesticide in a waterbody. EPA assumes all point source discharges to waters of the US from pesticide applications covered by

this permit will have a residue.

 

Comment ID 276.1.001.009

Author Name: Matton Priscilla

Organization: Northeastern Mosquito Control Association (NMCA)

Additional monitoring requirements will restrict all mosquito control programs in the Northeast from making time

sensitive interventions that are necessary to control outbreaks and save human lives. 
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Response 

The monitoring requirements as set forth in the Pesticide General Permit are to be fulfilled during applications and after

applications when applicable. The permit is designed not to hinder time sensitive applications.

 

Comment ID 284.1.001.025

Author Name: Mountfort Tom

Organization: Denver Water

The best professional judgment of the applicator would serve as the best, and most implementable, methodology used

when sampling for the residues of chemical pesticides. 
 

Response 

 

The Pesticides General Permit does not require samples to be taken for the purpose of detecting or quantifying residues of chemical

pesticides.

 

Comment ID 315.1.001.010

Author Name: Peterson Jack

Organization: Arizona Department of Agriculture

The monitoring approach taken in the permit, observed adverse affects, application equipment review, is an appropriate

approach to take.  Looking to see if something negative has happened due to the application during or after the

application is practical and makes sense.  We would be opposed to water monitoring for pesticide residues as this

serves no purpose.  This goes along with why we believe congress did not intend these permits to be required.  The

CWA is to keep contaminants out.  Pesticides are applied to control unwanted pests, and monitoring to show that the

pesticide is then actually present makes no sense.  
 

Response 

 

EPA acknowledges the support for the proposed monitoring approach.

 

Comment ID 326.1.001.006
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Author Name: Schertz Scott

Organization: Schertz Aerial Service Inc

I do not have the ability, expertise or time to conduct environmental assessments or monitoring as the permit template

requires. Since I am a considerate and responsible retail applicator I must have clear guidance on permit needs and

exemptions. 
 

Response 

 

EPA clarified in the final permit that the Decision-makers are expected to implement Part 2.2 of the permit (limits based on

integrated pest management principles.) See also response to Comment ID 248-cp.001.009.

 

Comment ID 337.1.001.007

Author Name: Knight Sylvia

Organization: Earth Care Ministry

Allowing entities to treat areas near or in water with pesticides without requiring chemical monitoring presents several

difficulties for Earth Community: 1) it allows ongoing contamination of surface water and groundwater without

accountability; 2) it fails to correct the current permissive and rather secretive culture of pesticide use; and 3) continues

the phenomenon known as "externalizing costs" to citizens, ecosystems and future generations.

 

Visual inspection of water cannot detect toxic contamination. We look to EPA, through the PGP and other policies, to

impress upon users of pesticides the serious nature of their activities, and to hold users ultimately responsible for their

contamination of Earth with toxins, regardless of the intended purpose. 
 

Response 

 

EPA has carefully considered how best to apply monitoring provisions as required in 40 C.F.R. 122.41(j) and 122.48(b).  The

provision does not require that chemical monitoring, or ambient water quality monitoring be the form of monitoring required and

EPA has elected not to do so as ambient water quality monitoring was determined to be infeasible for this general permit for several

reasons:

 

1) Uncertainty:   Ambient water quality monitoring would generally not be able to distinguish whether the results were from the

pesticide application for which monitoring is being performed, or some other source.

 

2) Lack of applicable measurable standards:  Federal pesticide-specific ambient water quality criteria do not exist at this time for the
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vast majority of constituents in the products authorized for use under this PGP.  

 

3) Safety and Accessibility: Pesticides, particularly those used for mosquito control and forestry pest control, are often applied over

waterbodies in remote areas, hazardous terrain, and swamps that are either inaccessible or pose safety risks for the collection of

samples. 

 

4) Difficulty of residue sampling for chemical pesticides:  For chemical pesticides, the “pollutant” regulated by the PGP is the

residue that remains after the pesticide has completed its activity, and it is this residue that would be the subject of any water quality

monitoring requirement.  However, the point at which only “residue” remains is not practically discernable at this time for all

pesticides. 

 

5) Usefulness of data:  Some states have questioned the value of ambient water quality monitoring data obtained from state

permitting programs.  The data generally showed that water quality impacts were not occurring, and one state even discontinued the

requirement in revisions of its state permit. 

 

In addition, EPA expects in general that compliance with the conditions in the PGP (e.g., the technology-based effluent limitations,

corrective actions, etc.) will result in discharges that are controlled as necessary to meet applicable water quality standards based on

the cumulative effect of several factors:

 

1)  Under FIFRA, EPA evaluates risk associated with pesticides and mitigates unreasonable ecological risk.  Compliance with

FIFRA is assumed.

 

2)  EPA evaluated national–scale ambient monitoring data, as well as the frequency of the identification of specific pesticides as the

cause of water impairments, to assess whether pesticide residues are currently present in waters at levels that would exceed water

quality standards. The monitoring data, although limited in scope, show that, in most samples, most pesticides were below ambient

water quality criteria or benchmarks developed by EPA’s Office of Pesticide Programs (OPP).  For the small number of pesticides

found in monitoring data to be present above such benchmarks, the evaluation documents risk mitigation actions taken by EPA

(such as cancellation of pesticide uses) that EPA expects have reduced the levels of those pesticides in water.  

 

3)  Technology-based effluent limitations in the PGP provide further protections beyond compliance with existing FIFRA

requirements. 

 

4)  Biological pesticides discharged to waters, by regulatory definition, do not work through a toxic mode of action.  For chemical

pesticides, the discharges covered under the PGP are the residues after the pesticide has performed its intended purpose.  Thus, the

residue will be no higher than, and in many instances, lower than, the concentration of the pesticide as applied.

 

5)  The PGP excludes pesticide applications that result in discharges of any pesticide to (1) waters impaired for that pesticide or (2)

any Tier 3 waters (i.e., outstanding national resource waters) except for pesticide applications made to restore or maintain water

quality or to protect public health or the environment that either do not degrade water quality or only degrade water quality on a

short-term or temporary basis.
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As stated above, EPA considered and decided against requiring ambient water quality monitoring in the PGP. The monitoring

parameters set in Part 4.1 of the final PGP have been modified.  40 C.F.R. regulations do not require that ambient monitoring be the

type of monitoring required, and as such, EPA has fulfilled the obligations in 40 C.F.R. § 122.48 to (a) “specify requirements

concerning the proper use, maintenance, and installation, when appropriate, of monitoring equipment or methods” and (b) “specify

required monitoring including type, intervals, and frequency sufficient to yield data which are representative of the monitored

activity” using an alternate approach. Furthermore, as there are no test procedures proved under 40 CFR Part 136 or 40 C.F.R.

subchapters N or O for the vast majority of pollutants authorized for discharge by this permit, 40 C.F.R. § 122.44(i)(1)(iv) requires

that monitoring be conducted according to a test procedure specified in the permit.  The PGP specifies such requirements and

procedures in Parts 4.1 and 4.2.

     

Given the infeasibility of requiring ambient water quality data to demonstrate permit compliance, the studies indicating that

ecological risk assessment under FIFRA has been generally protective of established water quality standards, and that the PGP

requires additional protective measures beyond FIFRA, EPA has determined that for the PGP, there are suitable alternative

monitoring activities to determine permit compliance other than ambient water quality monitoring.  The visual monitoring

requirements selected are to ensure that pesticide applications occur properly and that any adverse incidents that may result from a

discharge are promptly reported to EPA.

 

Comment ID 359.1.001.017

Author Name: Ricci E.

Organization: Mass Audubon

The provisions for monitoring are weak. While we recognize that monitoring of pesticide residues and/or ecological

effects can be expensive and difficult to carry out, the final permit should nevertheless require some degree of

monitoring for large applications, particularly those such as mosquito control affecting a wide scale of land or repeated

applications. EPA should consider funding a targeted program of mosquito control monitoring for efficacy and impacts,

to support further progress in the IPM approach to mosquito control and mosquito-borne disease management. 
 

Response 

See response to Comment ID 337.1.001.007.

 

Comment ID 359.1.001.021

Author Name: Ricci E.

Organization: Mass Audubon

Should include requirements for monitoring of impacts to sensitive ecological receptors such as fish. Mass Audubon

encourages the Reclamation Board to work with the Department of Fish and Game and Department of Public Health to
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further refine ecological monitoring protocols in advance of any future aerial spraying in Massachusetts. 
 

Response 

 

Adverse effects monitoring is required in the PGP which EPA believes to be appropriate for this NPDES permit. See response to

Comment ID 337.1.001.007.

 

Comment ID 360.1.001.006

Author Name: Diehl Ted

Organization: North Side Canal Company, Ltd.

Monitoring Requirements. The use of the Narrative Criteria for Best Management Practices for the monitoring of the

applications is a very practical method to ensure accurate and safe applications.  
 

Response 

EPA acknowledges the support for the monitoring approach taken in the PGP.

 

Comment ID 456.1.001.015

Author Name: Latham Mark

Organization: Manatee County Mosquito Control District (MCD),  Manatee County, Palmetto,  Florida (FL)

Section 4.0 - Site Monitoring

 

Manatee County MCD fully agrees with the EPA proposal for "in-house" site monitoring subsequent to aquatic pesticide

applications to include regular calibration, cleaning and maintenance of spray equipment. Additionally, as discussed in

the General Comments section of this document, we are in full concurrence with the EPA proposal to allow visual

monitoring of areas treated with aquatic pesticides and reporting of adverse incidences. Requiring public agencies such

as the Manatee County MCD to participate in quantitative ambient water quality surveillance would have been

financially impossible without raising taxes, reducing services and/or receiving additional Federal funds to support such

a Federal mandate. Requiring pest control agencies like the mosquito control community to participate in water quality

sampling simply does not "make sense", and mosquito control applications should not be compared or treated similarly

to other industries that typically are required to analyze water samples following chemical discharge such as coal-fired

power plants, industrial discharge, commercial feedlots and even waste- and storm water discharge. All of these other

industries have specific discharge locations where chemical concentrations can be quite high. Chemical applications in

the mosquito control industry are quite different since applications are often sprayed over thousands of acres per spray

mission for aerial applications and over vast expanses of the remote country side in ephemeral water that often is no
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deeper than 6" and often dries within 7 -10 days and has no direct connection to tidal or drinking waters yet is often still

classified as water of the US. 
 

Response 

 

EPA acknowledges the commenter's support. See response to Comment ID 248-cp.001.009 for a description of how the monitoring

provisions have changed.

 

Comment ID 486.1.001.009

Author Name: Laroche Francois

Organization: South Florida Water Management District (SFWMD)

Appendix B, B.12 (C) - Indicates that PGP does not require routine monitoring reports. However, it does indicate that

EPA may require routine reporting such as a monthly Discharge Monitoring Report. What basis will EPA use to

determine that a Discharge Monitoring Report be required? 
 

Response 

 

It is correct that the PGP does not require Operators to regularly report monitoring results. EPA may require additional monitoring

and reporting requirements, of a permittee if it is determined that more information is required about that particular discharge

activity, or, if it becomes aware that water quality standards are not being met.

 

Comment ID 513.1.001.004

Author Name: Harriott Nichelle

Organization: Beyond Pesticides et al.

Pesticide Monitoring Must be Made Stronger  

 

Under the proposed general permit, the agency's requirements for monitoring seem to be quite arbitrary. As part of site

monitoring, the agency requires the applicator to use the lowest amount of pesticide to control pests, perform regular

maintenance of equipment and conduct visual spot checks of the applied area for possible and observable adverse

incidents (p14). The agency does not require testing of sediment or water samples, or pre- and post monitoring of

populations of aquatic organisms. The current monitoring requirements need to be strengthened by the agency. Visual

spot checking, which is subject to human error and bias, is not a reliable method to monitor potential adverse effects of

pesticide contamination. 
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Response 

 

See responses to Comment ID 337.1.001.007 and Comment ID 248-cp.001.009.

 

Comment ID 558.001.002

Author Name: Morello P.

Organization:  

Monitoring requirements must be strengthened also. 
 

Response 

See response to Comment ID 337.1.001.007.

 

Comment ID 579.001.004

Author Name: Lanza Alexi

Organization: Permits Branch, Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NPDES)

NDEP considers that establishing uniform monitoring, reporting and record keeping formats will be challenging and

costly. 
 

Response 

The monitoring, reporting, and recordkeeping formats required in the PGP were developed with the goal of not causing undue

burden upon pesticide applicators; and of not including conflicting requirements from those already in effect under existing laws,

regulations and permits. In the final permit, EPA has provided a Pesticide Discharge Evaluation Worksheet to assist small entities

(as defined in Appendix A of the permit) with recordkeeping requirements and an annual report form (as defined in Appendix A the

permit) to report information to EPA in a standardized format. In addition, EPA developed a guidance template for Operators to

develop a Pesticides Discharge Management Plan (PDMP). Operators may also rely on records and documents developed for other

programs, such as requirements under FIFRA.  Thus, Operators are free to use these formats provided all requirements of the permit

are satisfied.

 

Comment ID 579.001.008
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Author Name: Lanza Alexi

Organization: Permits Branch, Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NPDES)

NDEP suggests that more clarification that water quality monitoring will not be required as part of this program. This

would also cause major economic impact.

 

 
 

Response 

 

Ambient water quality monitoring is not required in the final PGP. See response to Comment ID 337.1.001.007 for clarification of

why EPA has taken this approach.

 

Comment ID 616.1.001.001

Author Name: Duskin Edgar

Organization: Southern Crop Production Association

Current draft requires all who are permitted with monitoring of equipment functionality and verification of proper

pesticide application. This should be done by applicators. Draft permit also requires surveillance as part of IPM

requirements. This should be done by decision-making operators. However, EPA is also considering requiring ambient

water quality sampling data for laboratory analysis from large operators. This would duplicate the regulatory monitoring

already done by state agencies under other CWA requirements -- e.g., 303(d). The use of untrained personnel for

sample collection, transport, handling and analysis would introduce numerous errors, and add significant costs with little

likelihood of environmental benefit. While EPA states that it is only thinking of requiring it of the very largest operators,

simply putting it into the permit would suggest to states that they should include it in theirs too. EPA should not include

ambient monitoring as a requirement of its permit. 
 

Response 

 

During application, visual monitoring is required to be performed by the Applicator.  Visual monitoring during post application

surveillance is required of all Operators, but only if the Operator, be it the Applicator or the Decision-maker or both, performs post

application surveillance in the course of business.  The final permit does not include ambient water quality sampling requirements.

See also response to Comment ID 337.1.001.007.

 

Comment ID 644.1.001.005
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Author Name: Oatman Chairman

Organization: Nez Perce Tribe, Lapwai,  Idaho

There are also concerns that the monitoring proposed by the EPA is not adequate to accurately determine the amount

of residue remaining in a waterbody after treatment. Visual monitoring of fish and macro-invertebrates (although the

Tribe is concerned that individual applicators are not qualified to recognize "distressed macro invertebrates") may show

an immediate impact to fish, but unless fish tissue samples or sediment samples are collected, the overall and long-

term effects of pesticide applications to or near waterbodies will not be known or addressed.  
 

Response 

EPA acknowledges that most pesticide Applicators do not have the resources and expertise required to obtain, prepare, and

transport biological fish tissue and sediment samples. Instead, the permit requires Operators to observe and report adverse incidents,

in order to establish a track record and identify conditions and locations that appear to be problematic with regard to the effects of

pesticide application. Fish tissue or sediment sampling may be part of the Agency’s follow-up efforts if EPA determines that such

analysis would be necessary.

 

Comment ID 657.1.001.005

Author Name: Beckett Jordan

Organization: Klamath Siskiyou Wildlands Center/Rogue Riverkeeper

Determination if a pesticide leaves a residue needs to be done by the EPA or state agency if there is no water quality

sampling taking place. If EPA and state agencies are citing a lack of resources as to why they cannot make this

determination via independent studies, then they MUST require water quality sampling. To do any less is a failure to

comply with the order issued in National Cotton Council of America v. E.P.A., 553 F.3d 927 (6th Cir. 2009). Define how

pesticide residue will be determined in the final permit, whether via toxicology testing or if this is done by "visual

monitoring." 
 

Response 

 

See response to Comment ID 249.1.001.006. Additionally, EPA has stated in the fact sheet that all pesticides are considered to have

residues unless the permittee can prove otherwise. The Sixth Circuit Court of Appeals did not require EPA to develop a general

permit or require that water quality sampling be incorporated into any permit issued. 

 

Comment ID 725.1.001.006

Author Name: Martin-Craig Elizabeth
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Organization: Pesticide Watch Education Fund et al.

Strengthen site monitoring requirements - We urge EPA to strengthen requirements for monitoring water bodies after

pesticide applications.

 

The draft permit does not require instream monitoring: instead, the applicator must "monitor" the amount of pesticide

being applied to ensure that it's the "lowest amount to effectively control the pest" and if an opportunity arises conduct a

visual "spot check" - for "adverse incidents" (e.g. fish kills; observable human health impacts, etc.) Visual check is only

required during a pesticide application "when considerations for safety and feasibility allow", and only required

postapplication if the discharger happens to be conducting another check anyway. [p. 14, 31]

 

These standards are weak. EPA should require water monitoring after pesticide applications that meet certain

thresholds, just like EPA requires for other types of water pollution. Any pesticide applications to or over water supplies

should require notification of water suppliers and also require testing soon (within a week) thereafter by the entity

responsible for the pesticide application to ensure water safety. The pesticide applicator should also be required to look

at the treatment area after an application not just during. 
 

Response 

 

See response to Comment ID 337.1.001.007 for explanation of why EPA is not requiring ambient water quality monitoring in the

final PGP. See also response to Comment ID 248-cp.001.009.  EPA disagrees notification of water suppliers is needed prior to

authorizing a pesticide application under the PGP.  Pesticide, as part of the FIFRA registration and re-registration process, are

evaluated for potential effects on drinking water sources and FIFRA label may contain additional requirements, as necessary, to

protect the sources.  In addition, water quality standards are developed and implemented such that compliance with standards also

provides protection of drinking water sources. 

 

Visual monitoring is required to be conducted during applications when conditions allow, and also, following an application if an

Operator returns to the site to assess the efficiency of the pest control activity.

 

Comment ID 842.1.001.009

Author Name: Sparks Michael

Organization: Florida Citrus Mutual et al.

As to the issue of monitoring for pesticide residues in waters, impacts can be adequately regulated through the

application of FIFRA and FIFRA mechanisms.   
 

Response 
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EPA developed the PGP in response to the Sixth Circuit court of Appeals case requiring NPDES permits for these discharges to

waters of the United States. The NPDES regulations require that monitoring provisions be placed in all NPDES permits (40 C.F.R.

122.41(j), 122.44(i), and 122.48(b)).  Although pesticide users must already comply with FIFRA labeling requirements, these are

separate from what is required under the CWA and its implementing regulations.  EPA is not requiring ambient water quality

monitoring in this PGP. See also response to Comment ID 337.1.001.007 for why monitoring under the CWA is not duplicating

FIFRA requirements. 

 

Comment ID 907.1.001.005

Author Name: Clary Patricia

Organization: Californians for Alternatives to Toxics (CATs)

Site Monitoring

 

Part 4 requires entities to monitor to assess compliance with this permit. Permittees must monitor for observable

adverse incidents in the treatment area and where pesticides are discharged to waters of the United States. Specifically

operators are required to visually monitor for adverse impacts (as defined in the permit) during application, or during

post application surveillance that is conducted as a regular part of doing business.

 

Specifically, EPA has not included most use patterns that target land-based pests and flying pests that are not near or

over water. EPA is seeking comment on whether certain pesticide application activities targeting such pests may

involve unavoidable point-source discharges to waters of the United States. EPA is also requesting comment on

whether this general permit should provide coverage for any such activities, and if so, which activities should be

covered. 
 

Response 

The final PGP does not cover, nor is NPDES permit coverage required for, pesticide applications that do not result in a point source

discharge to waters of the United States such as terrestrial applications for controlling pests on agricultural crops, forest floors, or

rangelands.

 

4.1 - MONITORING REQUIREMENTS FOR ALL OPERATORS 

Comment ID 222.1.001.007

Author Name: Wolf Stanley

Organization: North Dakota Weed Control Association (NDWCA)
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Many of the herbicides used for noxious and troublesome weed control are the same used on crop and rangeland or

have the same active ingredient. How can one determine if the residue came from noxious weed control in the road

right of way or from the adjoining crop or rangeland? Also, many of the herbicides used have soil residual activity in that

the herbicide controls seedlings that sprout up in the fall or the next spring. How do we determine when an herbicide

reaches a degraded level that is below its activity level in the soil and will this extended residual be allowed within the

scope of the permit? I have posed this question to our herbicide companies.

 

Also there is the issue of residential homeowners within cities that apply pesticides on their property. 2,4-D, a herbicide

used in noxious weed control, is readily available over the counter for homeowner application. How do we account for

and differentiate residential lawn residue runoff from noxious weed control efforts? 
 

Response 

 

See response to Comment ID 249.1.001.006.

 

Comment ID 223.1.001.013

Author Name: Brown Jeffery

Organization: Brunswick County North Carolina Mosquito Control

4.1 Monitoring Requirements for Pesticide Applicators. You must monitor the amount of pesticide applied to ensure that

you are using the lowest amount to effectively control the pes, consistent with reducing the potential for development of

pest resistance. You must also monitor your pesticide application activities to ensure you are performing regular

maintenance activities and toensure that your application equipment is in proper operating condition to reduce the

potential for leaks, spills, or other unintended discharge of pesticides to waters of the U.S. Additionally, you must

monitor your pesticide application activities to ensure that the application equipment is in proper operating conditin by

adhering to any manufacturer's conditions and industry practices, and by calibrating, cleaning, and repairing equipment

on a regular basis.    

 

Comment: We agree with this wholeheartedly, and have relied on EPA and FIFRA to govern our efforts my entire

career.  Additionally, the North Carolina Department of Agriculture (NCDA) regulates pesticide applications in North

Carolina.  It should be noted that NCDA regulates agricultural pesticide usage but for some reason, Mosquito Control

will not be provided the same exemptions as agriculture community.  Ido not envy the position the courts have put EPA

in with respect to current mosquito control practices.   
 

Response 

The Clean Water Act provides an exemption to needing NPDES permits for either agricultural stormwater runoff or irrigation return

flow. The CWA does not provide the exemption to mosquito control activities. See response to Comment ID 248-cp.001.009 for a

description of the changes in monitoring requirements in the final permit.
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Comment ID 233.1.001.008

Author Name: Gage Terry

Organization: California Agricultural Aircraft Association (CAAA)

However, we don't feel it appropriate that applicators are required to monitor "amount of pesticide applied to ensure that

you are using the lowest amount to effectively control the pest, consistent with reducing the potential for development of

pest resistance." Again, this is outside the area of our direct responsibility and expertise. A more appropriate statement

would be "required to monitor the amount of pesticide applied verifying that this amount does not exceed pesticide label

rates or other legal application recommendation document rates. 
 

Response 

EPA has revised Part 2.1 of the PGP to require that all Applicators minimize discharges from the application of pesticides by using

"only the amount of pesticide product per application and frequency of pesticide applications necessary to control the target pest."

EPA recognized that the draft permit language requiring Applicators to "use the lowest amount" of pesticides could be viewed as

requiring Applicators to use less than the amount allowed under FIFRA, which was not the Agency's intent.  Under the CWA,

monitoring is required in NPDES permits (see also response to Comment ID 240-cp.001.006). In the final PGP, the monitoring

requirement is for adverse incidents.  EPA also removed reference to pest resistance in the final requirement to minimize pesticide

application to waters of the United States, because the Agency no longer required Operators to “use the lowest effective amount of

pesticide product per application…”  While EPA realizes that resistance management is a consideration in IPM-like practices, EPA

does not believe regulating it is necessary with the revised requirement to “use only the amount of pesticide and frequency of

pesticide application necessary…”  Operators are free to consider pest resistance management in their operations as necessary.

 

Comment ID 277.1.001.001

Author Name: Pennington Larry

Organization: North Side Canal Company

The use of the Narrative Criteria for Best Management Practices for the monitoring of the application equipment is a

very practical method to insure accurate and safe pesticide applications. A question arises as to the frequency of

monitoring that will be considered acceptable. 
 

Response 

 

Visual monitoring for adverse incidents is the monitoring requirement in the PGP.  All Applicators are required to monitor during

pesticide application with discharges authorized under the PGP.  All Operators are required to monitor during any post-application
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surveillance.

 

Comment ID 280.1.001.007

Author Name: Schregardus Donald

Organization: DoD Clean Water Act Services Steering Committee

Clarification on Monitoring Requirements

 

Section Addressed: EPA Pesticide General Permit (PGP) for Point Source Discharges to Waters of the United States

from the Application of Pesticides (Draft). Pg. 14, Para. 4.1

 

Comment: Monitoring requirements for pesticide applicators are subject to interpretation and should be clarified,

especially in regards to any petition process.

 

Recommendation: Request further clarification on monitoring effort needed to fulfill permit requirements. 
 

Response 

 

See also response to Comment ID 385.1.001.008. EPA believes the monitoring requirements specified in the final permit are clearly

expressed. The PGP requires visual monitoring to determine occurrence of any adverse impact.

 

Comment ID 281.1.001.025

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

There should be no requirement to monitor the amount of pesticide used.  It is a violation of FIFRA for any person to

use a pesticide in a manner inconsistent with its EPA-approved labeling. A "for hire" aquatic applicator must have the

proper equipment in good repair to apply a pesticide in compliance with its label.  
 

Response 

 

The PGP contains recordkeeping and reporting requirements for Operators to note the quantity of each pesticide product applied to

a treatment area.  This information can only be produced by knowing and recording the amount of pesticide used.  The FIFRA

label, although specifying maximum allowable application rates, and at times frequencies, does not indicate the total amount of

product required for any particular pesticide application activity, which is information EPA has determined to be necessary for this
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NPDES permit.    An NPDES permit implements the CWA requirements, which are different than FIFRA requirements (see also

response to Comment ID 842.1.001.009). 

 

Comment ID 318.001.003

Author Name: Holme Colin

Organization: Lakes Environmental Association

There should be more strict standards on pesticide use near water supplies or documented areas of important wildlife

habitat. These areas are obviously more sensitive and should require more oversight and monitoring. [p. 3, 37  38] 
 

Response 

 

Comments on further restricting pesticide use near water supplies are outside the scope of this permit.  Drinking water source

protection is factored into the pesticide registration process by which pesticides are authorized for aquatic use.   The PGP addresses

the requirements necessary for discharges related to certain pesticide applications. 

 

Comment ID 328.001.004

Author Name: Goes Jim

Organization: Walden University

Strengthen site monitoring requirements - EPA should require meaningful water quality monitoring after pesticide

applications in all cases, just like EPA requires for other sources of permitted water pollution. The draft permit does not

require in-stream monitoring after pesticide applications; instead, the applicator need only conduct a visual "spot

check," and need only do that if the opportunity arises. [p. 14, 31] 
 

Response 

See response to 337.1.001.007.

 

Comment ID 330.1.001.009

Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)

Polk County practices routine cleaning, repairing and calibration of our spray equipment. As required by the Florida
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Department of Agriculture and Consumer Services, we keep digital and hard copy records of all our spray equipment

calibration activities; however we do not keep written records of each cleaning and minor spray equipment repairs. The

rule should be revised to encourage the above activities, but keeping records of cleaning and routine maintenance is

burdensome and not necessary. 
 

Response 

 

The final PGP requires that Operators document equipment calibration but not records of cleaning and routine maintenance.

 

Comment ID 330.1.001.025

Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)

The monitoring of the amount of pesticide used is already recorded as part of the County's contract agreement with the

FWC. The only requirement needed here is to adhere to the FIFRA label. Ambient water quality monitoring is neither

necessary nor feasible (p85-86 fact sheet). 
 

Response 

 

 

EPA agrees that the monitoring of the amount of pesticide used is currently a standard practice among many pesticide applicators.

Although pesticide users must already comply with FIFRA labeling requirements, these are separate from what is required under

the CWA and its implementing regulations. See response to Comment ID 608.1.001.039.  Ambient water quality monitoring is not

required under the PGP (see response to Comment ID 337.1.001.007).

 

Comment ID 333.1.001.011

Author Name: Kington Becky

Organization: Montana Weed Control Association (MWCA)

We see monitoring of the permits to be impossible as well. Since all landowners have access to over the counter

herbicides such as Round up and 2, 4-D, how will DEQ determine who is at fault if water quality monitoring finds

inappropriate levels of pesticides in a U.S. waterway? Especially given all of the tributaries to some of the larger bodies

of water? 
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Response 

See response to 249.1.001.006.

 

Comment ID 335.1.001.009

Author Name: Giguere Cary

Organization: Vermont Agency of Agriculture

The permit's use of the term "monitoring" is misapplied and perhaps misleading. For activities that constitute

performance monitoring, the use of terms such as evaluate and/or document are more appropriate for field practices

and maintenance operations. The monitoring term should be used for actual water quality sampling or adverse incidents

data. Usage of the term in this way will be more consistent with how in-field water quality programs are conducted by

states and municipalities. 
 

Response 

 

EPA has clarified in this final permit that the only monitoring requirement is visual monitoring to determine whether adverse

incidents have occurred. Documentation and record keeping is required for other activities as discussed in 248-cp.001.009.

 

Comment ID 364.1.001.020

Author Name: Schmidt J.

Organization:  

4.1 Monitoring Requirements - There should be no requirement to monitor the amount of pesticide used. It is a violation

of FIFRA for any person to use a pesticide in a manner inconsistent with its EPA registered labeling. Record-keeping for

commercial applicators, as required by state agencies charged with FIFRA compliance and/or states with existing

aquatic plant management permitting on public waters, already effectively cover this. Private individuals doing

applications on their own properties should not be expected to maintain these personal records, should their "private"

waters ever be determined to be "waters of the U.S., under its current unclear definition. 
 

Response 

 

See responses to Comment ID 281.1.001.025 and Comment ID 842.1.001.009.  Also, EPA expects that private individuals will

generally not administer a treatment area large enough to require that an NOI be submitted, and as such, need only maintain the

records listed in Part 7.1 of  the PGP.  Records listed in Part 7.1 of the PGP are necessary only in the event of an adverse incident,
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the case that corrective action was required, or in the event of a discharge resulting from a spill or leak.

 

Comment ID 378.1.001.004

Author Name: Dwinell Steven

Organization: Florida Department of Agriculture and Consumer Services

Operators need clear guidance on documentation the Agency would deem acceptable to demonstrate compliance with

the permit condition that "the amount of pesticide applied is the lowest effective dose and frequency to effectively

control the pest". The Agency should accept documentation of the rate of application allowed by the directions for use

on the Agency approved label for the pesticide, which then provides operators a clear way to comply with this permit

condition.

 

The same concern applies to the question of what documentation will be acceptable to demonstrate that an operation is

performing regular maintenance and that equipment is in proper working condition to reduce leaks, spills, etc. The

Agency should accept documentation of an operator complying with manufacturer's recommended maintenance. 
 

Response 

See response to Comment ID 842.1.001.009 for why NPDES monitoring requirements may be different than those in a FIFRA

label. EPA will be providing a template for the PDMP on EPA’s website and a small entity pesticide discharge evaluation

worksheet in Appendix F of the PGP to provide examples of the type of documentation required.  See also response to Comment ID

248-cp.001.009 for the record keeping requirements in the final PGP.   

 

Comment ID 385.1.001.008

Author Name: Prather Ben

Organization: Cass County Vector Control, West Fargo,  North Dakota (ND)

Monitoring Requirements for Pesticide Applicators. You must monitor the amount of pesticide applied to ensure that you

are using the lowest amount to effectively control the pest, consistent with reducing the potential for development of

pest resistance. 

 

This language could easily be used to create superfluous legal challenges on what amount of pesticide is effective in

every condition imaginable. This section should yield to the pesticide label, which often gives a range on amount and

directions for use in varying circumstances. 
 

Response 
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EPA has removed the requirement to monitor activities other than to monitor for adverse incidents.  See responses to Comment ID

337.1.001.007 and Comment ID 248-cp.001.009.  See also response to Comment ID 233.1.001.008 regarding change in permit

requirements to minimize pesticide use.  

 

Comment ID 388.1.001.017

Author Name: Corra John

Organization: Wyoming Department of Environmental Quality (DEQ) and Wyoming Department of Agriculture (WDA)

Page 14, Section 4.1, Monitoring Requirements for Pesticide Applicators. 

 

Reference: "…. Consistent with reducing the potential for development of pest resistance." 

 

Comment: Again, this is not within the scope and expertise of the operator/applicator, and those individuals are not in a

position to determine if they will be causing pest resistance. 
 

Response 

 

EPA has removed reference to the term "pest resistance" in its requirement to minimize the discharge of pesticides in the final

permit.

 

Comment ID 415.1.001.010

Author Name: Holub Robert

Organization: Desplaines Valley Mosquito Abatement District

The "lowest amount to effectively control the pest, consistent with reducing the potential for development of pest

resistance" is an elusive amount of pesticide. A number of difficulties emerge when trying to determine that amount.

The size of a source, how much organic matter is in the water, water depth, larval density, larval stage, all affect the

effective dose of a pesticide. We have found through experience that estimating the size of a source in the field is very

difficult and inaccurate. This is acknowledged in the draft PGP fact sheet on page 46. That alone makes the attempt to

determine a specific amount of pesticide for a source and would result in too much or too little pesticide being applied.

In addition, because source size will vary considerably depending on rainfall, ground saturation etc. a standard,

accurate size of each site is impossible. Even if a more accurate size of a source was calculated by a "measuring team"

that source size will often change significantly by the next day. Any attempt to accurately measure a source would

require a substantial increase in personnel and time at each source. Given current financial constraints, This would

reduce the amount of mosquito control with little value added. In our experience, it has been better to train our

applicators how to apply pesticide and for how long with a given piece of equipment to ensure a suitable amount of
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pesticide applied to a source without exceeding the maximum application rate per the label. Thus we would not know

the exact amount of material applied to a given source. The label already gives the range of application rate acceptable

for a particular pesticide. In the case of granular Bti, 2.5-20 pounds per acre would be the appropriate amount

depending on all the factors given above. 
 

Response 

 

See response to Comment ID 233.1.001.008, which describes how EPA revised the final permit to require that Operators minimize

the discharge of pesticides by using only the amount of pesticide and frequency of application to control the target pest. Operators

routinely document the amount of pesticide used and EPA believes this is an appropriate permit requirement.

 

Comment ID 417.001.011

Author Name: Stevenson William

Organization: Lycott Environmental, Inc.

What level of monitoring is required post treatment - if the lake association takes this responsibility on how is the

applicator to ensure it happens? Surveys range from shorebased to detailed point intercept quantitative assessments.

Is there guidance about the level of survey required for various types of water bodies? 
 

Response 

 

During the post treatment or post application phase, if a Decision-maker (such as a lake association) or a pesticide Applicator

returns to the treatment area to evaluate treatment effectiveness or otherwise finalize treatment activity, then that Operator must

visually inspect any portion of the treatment area being reviewed and note and report any adverse incident (as defined in Appendix

A of the permit) that may have resulted from a discharge related to the pesticide treatment.  Post application visual monitoring may

occur at the discretion of the Operator, however, for-hire applicators and Decision-makers who are required to submit an NOI must

document if post application visual monitoring was conducted. 

 

Visual monitoring does not require detailed point intercept quantitative assessments.  The permit requires that Operators, to the best

of their ability, inspect in and around where pesticides are applied for possible and observable adverse incidents, such as

unanticipated death or distress of non-target organisms and disruption of wildlife habitat, recreational or municipal water use. The

requirement is universally applicable to all waterbody types. 

 

Comment ID 431.1.001.006

Author Name: Marrella Amey

PGP Responses to Comments Site Monitoring

232310/31/2011 04:04 PM EDT



 

Organization: Connecticut Department of Environmental Protection

The draft PGP does not require monitoring for adherence to numeric standards for pesticides in water. This is

appropriate since EPA already requires aquatic residue monitoring data for pesticide registration and requiring

duplicative monitoring data for each NOI would be expensive and largely unnecessary. 
 

Response 

 

EPA acknowledges the commenter's support.

 

Comment ID 432.1.001.012

Author Name: Trowbridge Todd

Organization: Clarke

"Monitoring Requirements for Pesticide Applicators" is fundamentally incorrect in assuming that the amount of pesticide

applied is related to use of the lowest amount to effectively control the pest. Use of the lowest amount to effectively

control the pest is related to the use of Integrated Pest Management strategies. Recording the amount sprayed on any

day cannot be tied by logic to an overall strategy to use the lowest amount by modifying habitat, considering biological

controls, or selecting chemical means when thresholds are exceeded.

 

Clarke recognizes the EPA's desire to collect aggregate data on the amount of pesticide applied across the US to

demonstrate that the PGP meets CWA objectives of minimizing discharges. However, in the case of any single

operator, the amount of pesticide applied over a day or year will be determined by environmental conditions, and may

vary up or down each year. Establishing an artificial link between actual amounts applied and minimizing discharges

establishes a pathway for litigation that is not required under the act.

 

Clarke strongly recommends EPA use their authority under the Act to link monitoring of the amount of pesticide applied

to their desire to collect national data, and not to an operator requirement to use the lowest amount. 
 

Response 

See response to 233.1.001.008.

 

Comment ID 436-cp.001.005

Author Name: Lanza Alexi

Organization: Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NDEP)
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• NDEP considers that establishing uniform monitoring, reporting and record keeping formats will be challenging and

costly. 
 

Response 

Duplicate of Comment ID 579.001.004

 

Comment ID 436.1.001.005

Author Name: Lanza Alexi

Organization: Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NDEP)

• NDEP considers that establishing uniform monitoring, reporting and record keeping formats will be challenging and

costly. 
 

Response 

Duplicate of Comment ID 579.001.004

 

Comment ID 437.1.001.010

Author Name: Sumner Lewis

Organization: U.S. Army Corps of Engineers

Generally a vague requirement. Considering the costs of pesticides, applications are already being applied for what is

needed to manage the pest. What type of methodology will be required for monitoring? Who is required to do the

monitoring, is it the operator or applicator? 
 

Response 

 

The PGP requires monitoring for adverse incident reporting. All operators, whether Decision-makers or Applicators, are covered by

this requirement.

 

Commenters may be confusing the term “monitoring” with “documenting” in comments such as these. Please see response to

Comment ID 248-cp.001.009 for the reporting and recordkeeping requirements.
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Comment ID 443.1.001.008

Author Name: Anonymous Anonymous

Organization:  

Monitoring Requirements -

 

We agree that it is critical for applicators to monitor the integrity of application equipment by calibrating, cleaning, and

repairing equipment on a regular basis to reduce the potential for leaks, spills, and unintended/accidental release of

pesticides to waters of the US; this is the applicators' responsibility. However, all operators must monitor the amount of

pesticide applied to ensure that the lowest amount needed to effectively control the pest is used, "…depending on

conditions…" and balance pest control application rates with the need for efficacy and the avoidance of pesticide

resistance development.  
 

Response 

See also response to Comment ID 233.1.001.008 for how EPA changed the requirement to minimize the discharge of pesticides and

response to Comment ID 248-cp.001.009 for what EPA now requires for monitoring.

 

Comment ID 453.1.001.036

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

Monitoring Requirements: In Part 4 of the Draft PGP, EPA requested comment on the value, feasibility and safety of

visual monitoring during application and of post-application surveillance. We agree that it is critical for applicators to

monitor the integrity of application equipment by calibrating, cleaning, and repairing equipment on a regular basis to

reduce the potential for leaks, spills, and unintended/accidental release of pesticides to waters of the US;[FN 26] this is

the applicators' responsibility. We agree that all operators must monitor the amount of pesticide applied to ensure that

the lowest amount needed to effectively control the pest is used "…depending on conditions…" and balance pest

control application rates with the need for efficacy and avoidance of pesticide resistance development. We also agree

with EPA's determination that requirements for visual monitoring during pesticide application would not apply to

applications made at night or when the applicator is the driver of aircraft, watercraft or vehicular pesticide

applications.[FN 27] We agree with EPA's proposed requirement that -- to the extent that they may be conducted (a)

during any post-application surveillance or efficacy check that the operator chooses to conduct; or (b) during any

pesticide application, when considerations for safety and feasibility allow -- operators conduct spot checks in the area to

and around where pesticides are applied for possible and observable adverse incidents.  

 

 

[FN 26] Draft PGP at 14

[FN 27] Draft FS at 87 
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Response 

EPA acknowledges support for the monitoring approach taken. 

 

Comment ID 455.1.001.019

Author Name: Howell Bradford

Organization: Applied Biochemists

There should be no requirement to monitor the amount of pesticide used.  It is a violation of FIFRA for any person to

use a pesticide in a manner inconsistent with its EPA registered labeling.  Record-keeping for commercial applicators,

as required by state agencies charged with FIFRA compliance and/or states with existing aquatic plant management

permitting on public waters, already effectively cover this. Individuals doing applications on their own private property

should not be expected to maintain these personal records, should their "private" waters ever be determined to be

"waters of the U.S., under its current unclear definition.    
 

Response 

 

See response to Comment ID 281.1.001.025.

 

Comment ID 459.1.001.013

Author Name: Lieske Sean

Organization: Water Resources Division,  City of Aurora Water Department,  Aurora,  Colorado (CO)

13. Part 4.1 - This paragraph could be simplified by shortening the second sentence to read as follows: "You must also

monitor your pesticide application activities to ensure compliance with the maintenance requirements in Part 2.1.3." 
 

Response 

 

EPA believes it is best to state what the requirements are in the permit rather than refer to other sections.

 

Comment ID 483.1.001.020

Author Name: Nelson Douglas
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Organization: CropLife America (CLA)

16     CLA agrees that all operators must monitor the application process and amount of pesticide applied to ensure that

the lowest amount needed to effectively control the pest is used, depending on conditions, and balance pest control

application rates within the legal range specified by the product label with the need for efficacy and avoidance of

pesticide resistance development.

 
 

Response 

EPA acknowledges support for the monitoring approach taken.  See 248-cp.001.009 for a description of final monitoring

requirements and recordkeeping and documentation requirements.

 

Comment ID 485.1.001.027

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

There should be no additional requirement to monitor the amount of pesticide used. This is redundant; the only

requirement under this section should be to follow the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) label.

It is a violation of FIFRA for any person to use a pesticide in a manner inconsistent with its EPA-approved labeling. So,

a "for hire" aquatic applicator must have the proper equipment in good repair to apply a pesticide in compliance with its

label. 
 

Response 

 

See response to Comment ID 281.1.001.025.

 

Comment ID 490.1.001.025

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

4.1 Monitoring Requirements 

 

There should be no requirement to monitor the amount of pesticide used. It is a violation of FIFRA for any person to use

a pesticide in a manner inconsistent with its EPA-approved labeling. 
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Response 

 

See response to Comment ID 281.1.001.025. 

 

Comment ID 552.001.005

Author Name: Medbery A.

Organization:  

Strengthen site monitoring requirements - EPA should require meaningful water quality monitoring after pesticide

applications in all cases, just like EPA requires for other sources of permitted water pollution . The draft permit does not

require in-stream monitoring after pesticide applications; instead, the applicator need only conduct a visual "spot

check," and need only do that if the opportunity arises. [p. 14, 31] 
 

Response 

See response to Comment ID 337.1.001.007

 

Comment ID 555.001.003

Author Name: Bullard C.

Organization:  

Require downstream monitoring on a continuous basis downstream (after a reasonable mixing length) for the full

duration of the application operation plus one hour before and after. 
 

Response 

 

See response to Comment ID 337.1.001.007 for explanation of why ambient water quality monitoring is not being required.

 

Comment ID 570.1.001.019

Author Name: Layne Carlton

Organization: Aquatic Ecosystem Restoration Foundation (AERF)

State pesticide laws already require records which document the amounts of pesticides used. An additional requirement
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of this sort is a useless expense and a duplication of effort with no discernable benefit. 
 

Response 

Operators may also rely on records and documents developed for other programs, such as requirements under FIFRA, provided all

requirements of the permit are satisfied.  The information collected will be used by EPA to assess permit compliance and to

determine whether additional controls on pesticide discharges are necessary to protect water quality.  See also response to Comment

ID 281.1.001.025.

 

Comment ID 571.1.001.005

Author Name: Drager Lane

Organization: Boulder County Public Health,  Colorado

It also seems difficult to identify the amount of impairment from different sources without extensive monitoring efforts. It

is unclear how the impacts of permitted discharges will be monitored and whose responsibility this is. 
 

Response 

See response to Comment ID 249.1.001.006.  Applicators and Decision-makers are both responsible for conducting visual

monitoring in order to observe and report any immediately discernable adverse impacts that may result from a discharge related to a

pesticide application.   

 

Comment ID 581.001.012

Author Name: Steenson Daniel

Organization: Nampa and Meridian Irrigation District (NMID)

Section 4.1 has the requirement that applicators monitor regular maintenance activities and monitoring equipment. As

discussed above under Section 2. this suggests that EPA is now going to be regulating operation and maintenance

activities of irrigation systems and drainage systems. which is beyond the purpose of the PGP and the authority of EPA.

Such references should be stricken so that EPA or third parties are not authorized to inappropriately regulate operations

and maintenance of irrigation or drainage systems under the PGP.  
 

Response 

Under the PGP, EPA is permitting discharges resulting from certain pesticide applications into waters of the United States.  If a

pesticide is applied to irrigation systems or drainage systems that are waters of the United States then it would require an NPDES

permit and may seek coverage under the PGP.
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Comment ID 608.1.001.032

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

The level of monitoring should be determined on a project-by project basis. Monitoring efforts should be in concert with

the pesticide label and the project plan. For example, the NPS utilizes a Natural Resource Management plan that

includes IPM principles.

 

The term monitoring, as used in the PGP, is quite general. The Department suggests that EPA clarify the goals and

objectives for monitoring, and include a definition in Appendix A. It is difficult to devise ocular monitoring protocols that

will provide information that can be used to objectively evaluate programs or activities. Protocols will have to be easily

understood and repeatable by users with a variety of expertise and experience. Because the permit will cover a variety

of applications and target organisms, the monitoring protocols will also need to accommodate these variations. There

are no ocular protocols that come easily to mind that could be collected and provide relevant information. One very

basic monitoring option would be to conduct pre- and post- application water (or sediment if appropriate) sampling from

sites that are representative of targeted and non-targeted applications areas. Analyses would include the parent

pesticide and appropriate known residues and by-products. However, the costs may be prohibitive for some users. 
 

Response 

 

EPA has included a monitoring approach that is flexible enough to accommodate the variety of applications and target organisms

covered by the PGP.  Ocular, or visual monitoring as described in the permit, clearly requires that Operators inspect the area around

and to which pesticides are applied and document and report any effects that are adverse in light of the Operator’s professional

judgment.  EPA has, at length, considered ambient water quality and sediment monitoring and has explained why this was found to

be an inappropriate approach for the PGP (see response to Comment ID 337.1.001.007). If an Operator believes an individual

NPDES permit is more appropriate to address certain site-specific situations, the Operator may apply for an individual NPDES

permit.    

 

Comment ID 614.1.001.021

Author Name: Mann Joseph

Organization: National Environmental Law Center (NELC)

Comment 18: EPA should require post-application monitoring of receiving waters for discharges of the more toxic

pesticides, and for discharges meeting certain operational thresholds.

 

The draft permit requires no ambient monitoring:  instead, the discharger must "monitor" (1) the amount of pesticide
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being applied to ensure that it is "the lowest amount to effectively control the pest" (consistent with resistance

concerns); (2) the maintenance and application activities to ensure proper operation; and (3) under certain

circumstances, the area of application - via a visual spot check - for "adverse incidents" (e.g., fish kills or behavioral

changes; observable human health effects).  See Draft Permit at 14, §§ 4.1-4.2; id. at 31. Commentors submit that a

mere visual inspection of the application area is unlikely to be effective at documenting toxic effects.  As the Act

recognizes, a "toxic pollutant" is one that causes "death, disease, behavioral abnormalities, cancer, genetic mutations,

physiological malfunctions (including malfunctions in reproduction) or physical deformations" in exposed organisms "or

their offspring." 33 U.S.C. § 1362(13). Many (if not most) of these sorts of impacts will never be observable to the naked

eye - certainly not on basis of a single observation.  And, even if they were, EPA should not rely on an applicator's lay

assessment (as persons not studied in aquatic toxicology or zoology) as to whether an observed condition qualifies as a

"toxic" effect. Visual monitoring of receiving waters thus cannot "assure compliance with permit limitations," as 40

C.F.R. § 122.44(i) requires.  Fact Sheet at 7.

 
 

Response 

 

EPA does not intend for Operators to observe and document all “toxic effects”, as pesticides are designed and applied specifically

with the purpose of inducing toxic effects in target organisms, and are registered for use under FIFRA only after EPA evaluates risk

associated with pesticides and mitigates unreasonable ecological risk with the understanding that some non-target organisms will

experience toxic effects within the scope of reasonable risk.  Therefore, a pesticide used properly in accordance with FIFRA and the

PGP should not cause any unreasonable adverse effects on the environment.  EPA expects that all Operators, through a visual

assessment, will be able to identify and report immediately observable adverse effects on the environment – an occurrence which

may imply that a pesticide has been improperly applied or that compliance with the effluent limits of the permit has not been

achieved.  Such observations do not require specific expertise in aquatic toxicology or zoology. See also response to Comment ID

248-cp.001.009 for a summary of the final monitoring, reporting and documentation requirements.    

 

Comment ID 626.1.001.014

Author Name: Latham Mark

Organization: Manatee County (FL) Mosquito Control District

Section 4.0 - Site Monitoring

 

Manatee County MCD fully agrees with the EPA proposal for "in-house" site monitoring subsequent to aquatic pesticide

applications to include regular calibration, cleaning and maintenance of spray equipment. 
 

Response 

 

EPA acknowledges support for the monitoring approach taken. See response to Comment ID 233.1.001.008 for a summary of the
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final monitoring, recordkeeping, and documentation requirements.

 

Comment ID 635.1.001.009

Author Name: Curtis Thomas

Organization: American Water Association, Association of California Water Agencies and Association of Metropolitan Water

Agencies

Monitoring of operational parameters is much more practical and immediately actionable than monitoring for pesticide

residuals. 
 

Response 

 

EPA acknowledges support for the monitoring approach taken. 

 

Comment ID 652.1.001.010

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.

Fifth, the PGP should include mandatory monitoring requirements as appropriate. 
 

Response 

 

The monitoring requirements found in Parts 4.1 and 4.2 of the PGP are mandatory. However, EPA understands that some cases

preclude Operators from being able to conduct visual monitoring as required in Part 4, however, Parts 7.2, 7.3 and 7.4 of the PGP

require that in the Operators submit documentation of rationale that a visual assessment was not conducted if that be the case.

 

Comment ID 652.1.001.024

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.

V. Monitoring Requirements

 

The monitoring requirements in the PGP are inadequate. Section 4.1 requires operators to "monitor the amount of
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pesticide applied to ensure that you are using the lowest amount to effectively control the pest," as well as "ensure you

are performing regular maintenance activities and to ensure that your application equipment is in proper operating

condition to reduce the potential for leaks, spills, or other unintended discharge of pesticides to waters of the U.S." This

essentially requires operators to comply only with FIFRA's label requirements and applicator requirements. See supra

n.4 & accompanying text. There is no monitoring requirement to measure any effects from an application at all. Indeed,

section 4.1 merely restates what was previously characterized as an effluent limitation. See supra part IV(a). 
 

Response 

See response to comment ID 337.1.001.007

 

Comment ID 659.1.001.009

Author Name: Anderson James

Organization: Lake County Forest Preserve District,  Illinois

Monitoring Requirements The EPA states (75 Fed Reg 107:31784 (June 4, 2010)) that it is considering requiring the

largest applicators provide ambient sampling data and asks for comments relative to this. LCFPD does not conduct

ambient monitoring for water quality research or CWA compliance. If required to conduct ambient monitoring the

opportunity cost to do so would be the loss of invasive species management and degradation of biological resources. -

The EPA requested comment on the value, feasibility and safety of visual monitoring during application and of post-

application surveillance under Part 4 of the permit. LCFPD agrees that it is critical to monitor the integrity of application

equipment by calibrating, cleaning, and repairing equipment on a regular basis to reduce the potential for leaks, spills,

and unintended/accidental release of pesticides to waters of the US. (p.14); this is the applicators' responsibility.

However, all permittees must monitor the amount of pesticide applied to ensure that the lowest amount needed to

effectively control the pest is used, "…depending on conditions…" (p.87, FS), and balancing pest control application

rates with the need for efficacy and the avoidance of pesticide resistance development. We agree with EPA's

requirement that all operators conduct spot checks in the area to and around where pesticides are applied for possible

and observable adverse incidents (a) during any post-application surveillance or efficacy check that the operator

chooses to conduct; and (b) during any pesticide application, when considerations for safety and feasibility allow. 
 

Response 

 

EPA acknowledges commenter's support for the PGP's monitoring requirements.

 

Comment ID 667.1.001.008

Author Name: Unknown Unknown
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Organization: A&B Irrigation District et al.

The Irrigation Entities agree that sampling for water impairment for pesticides should not be required by the permit

because of the insubstantial connection between their canals and waters of the U.S., and because water sampling is

cost prohibitive while providing no real benefit. The Site Monitoring section in the proposed permit states:

 

Section 4.1, Monitoring Requirements for Pesticide Applicators

 

You must monitor the amount of pesticide applied to ensure that you are using the lowest amount to effectively control

the pest, consistent with reducing the potential for development of pest resistance. You must also monitor your

pesticide application activities to ensure you are performing regular maintenance activities and to ensure that your

application equipment is in proper operating condition to reduce the potential for leaks, spills, or other unintended

discharge of pesticides to waters of the U.S. Additionally, you must monitor your pesticide application activities to

ensure that the application equipment is in proper operating condition by adhering to any manufacturer's conditions and

industry practices, and by calibrating, cleaning, and repairing equipment on a regular basis.

 

Draft Permit at 14 (emphasis added). The Irrigation Entities object to "the lowest amount to effectively control" language

because the term "lowest effective amount" is vague and exposes them to the risk of third-party litigation.

 

The Solution: The Irrigation Entities request language that provides them protection as long as they stay within the

FIFRA label guidelines, such as "Pesticide applicators that follow FIFRA label guidelines for pesticide application are in

compliance with the Pesticide General Permit." 
 

Response 

 

EPA acknowledges support for the monitoring approach selected.  See response to Comment ID 233.1.001.008 for discussion on

the changes to the “the lowest amount to effectively control” requirement.  

 

Comment ID 669.1.001.005

Author Name: Hut Thomas

Organization: Dayton & Montgomery County Public Health, Ohio

PGP section 4.1, "Monitoring Requirements for Pesticide Applicators" requires that operators monitor the amount of

pesticide applied to ensure that you are using the lowest amount to effectively control the pest. It is important to monitor

application rates. However, the monitoring should be required only to establish that the rate did not exceed the label

maximum amount and not the lowest effective rate. As stated previously varying environmental conditions may require

varying application rates. 
 

Response 
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See responses to Comment ID 233.1.001.008 and Comment ID 281.1.001.025.

 

Comment ID 690.1.001.030

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

What types of monitoring are appropriate for each of the four covered use patterns?

 

Current visual monitoring practices. 
 

Response 

 

EPA acknowledges support for the monitoring approach taken.

 

 

Comment ID 700.001.007

Author Name: Broude Sylvia

Organization: Toxics Action Center and GreenCAPE

Strengthen site monitoring  requirements - We urge EPA to strengthen requirements for monitoring water bodies after

pesticide applications.

 

The draft permit does not require instream monitoring: instead, the applicator must "monitor" the amount of pesticide

being applied to ensure that it's the "lowest amount to effectively control the pest" and if an opportunity arises conduct a

visual "spot check" - for "adverse incidents" (e.g. fish kills; observable human health impacts, etc.) Visual check is only

required during a pesticide application "when considerations for safety and feasibility allow", and only required

postapplication if the discharger happens to be conducting another check anyway. [p. 14, 31]

 

These standards are weak. EPA should require water monitoring after pesticide applications that meet certain

thresholds, just like EPA requires for other types of water pollution. The pesticide applicator should also be required to

look at the treatment area after an application, and should also take water samples to send to a lab. 
 

Response 

See response to Comment ID 337.1.001.007.  Also, visual monitoring is required to be conducted during applications when
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conditions allow, and also, following an application if an Operator returns to the site to assess the efficacy of the pest control

activity (specified in Part 4.2 of the PGP).

 

Comment ID 703.001.013

Author Name: Hancock William

Organization: Marine Biochemists owned by Arch Chemicals, Inc.

There should be no requirement to monitor the amount of pesticide used. This is redundant. The only requirement

under this section should be to follow the FIFRA label. 
 

Response 

 

See responses to Comment ID 281.1.001.025 and Comment ID 337.1.001.007.  

 

 

Comment ID 705.1.001.019

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Reference: "…. Consistent with reducing the potential for development of pest resistance."

 

Comment: Again, this is not within the scope and expertise of the operator/applicator, and those individuals are not in a

position to determine if they will be causing pest resistance. 
 

Response 

See response to Comment ID 233.1.001.008.

 

Comment ID 726.1.001.009

Author Name: Flanders Jason

Organization: San Francisco Baykeeper

The Permit Should Require More Reliable Monitoring.
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The Draft General Permit does not contain sufficient monitoring requirements to be able to determine whether

dischargers comply with all permit limitations. Federal law requires that all NPDES permits specify "[r]equired

monitoring including type, intervals, and frequency sufficient to yield data which are representative of the monitored

activity." 40 C.F.R. § 122.48(b). The Draft Permit does not meet this requirement. Instead, the Draft Permit simply

requires visual spot checking after pesticide application is completed. (Draft Permit 14.) This method of monitoring is

wholly unenforceable, unreliable, and fails to "yield data which are representative of the monitored activity." In addition,

the monitoring requirement itself is ambiguous, as the Draft Permit requires visual assessment "[d]uring any post-

application surveillance or efficacy check that you conduct, if surveillance or an efficacy check is conducted." (Draft

Permit 14.) In short, the Draft Permit's monitoring requirements should be re-written to provide for gathering of actual

water quality data sufficient to determine whether water quality standards are met, and whether adverse impacts are

occurring. EPA can draw guidance from required water quality sampling in various state permits. 
 

Response 

See response to Comment ID 337.1.001.007.  The PGP does require monitoring including type, intervals, and frequency sufficient

to yield data which are representative of the monitored activity, and contains sufficient monitoring requirements to determine

whether dischargers comply with permit limitations, and therefore meets the regulatory requirements (see response to Comment ID

614.1.001.021).  Parts 4.1 and 4.2 of the PGP require that Operators report any adverse incident that is observed to EPA, after

which point control measures may be modified in order to ensure that water quality is being protected.  Part 4.2 of the permit, which

contains requirements for visual monitoring, has been modified.  EPA considers the adverse incident report to be usable and

appropriate data to factor into a determination of whether or not water quality standards are being met.  

 

Comment ID 738.001.014

Author Name: Schmitz Marc

Organization: Marine Biochemists,  Aquatic Management Company

Monitoring Requirements

There should be no requirement to monitor the amount of pesticide used. This is redundant. The only requirement

under this section should be to follow the FIFRA label. 
 

Response 

See response to Comment ID 281.1.001.025 

 

Comment ID 740.001.013

Author Name: Carlson Donald

Organization: Kansas Department of Health and Environment (KDHE)

PGP Responses to Comments Site Monitoring

233810/31/2011 04:04 PM EDT



 

Permit Page 14, Part 4.1 : In regard to the "Monitoring requirements for Pesticide Applicators", refer to the comments

for Permit Page 8, Part 2.1 .1 and Permit Page 8, Part 2.1 .3. [See comments 0740.001.009 and 0740.001.010] 
 

Response 

See responses to Comment ID 0740.001.009 and Comment ID 0740.001.010.

 

Comment ID 749.001.004

Author Name: Whitacre M.

Organization:  

The draft seems to require a significant increase in the amount of monitoring and record keeping. Current levels of

required record keeping and monitoring seem to me to be appropriate, although it takes up a significant amount of our

employees time. Further requirements will not add any value, but will reduce our employees productivity and increase

the cost to our customers. The amount of this increase will directly affect the affordability of our services, and many

customers may find that maintaining a clean and healthy lake has become too costly. Many lakes will become unusable

to the public as they become choked with invasive weeds and algae. 
 

Response 

See response to Comment ID 579.001.004

 

Comment ID 844.1.001.010

Author Name: Tatum Vickie

Organization: National Council for Air and Stream Improvement (NCASI)

The contents of this section seem to be essentially the same as the requirements found in Section 2.1 and its

subsections. For example, the distinction between "use the lowest effective amount of pesticide product per application"

and "you must monitor the amount of pesticide applied to ensure that you are using the lowest amount to effectively

control the pest," seems more semantic than substantive. A simpler approach would be to merge the material in Section

4.1 with that in Section 2.1, under which it is equally applicable. Then, the existing Section 4.1 can be deleted or simply

contain a single sentence reference back to Section 2.1. 
 

Response 

 

EPA has corrected any redundancy in the final permit.  See response to Comment ID 233.1.001.008 for the change in the language
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regarding the definition of “minimize”.

 

Comment ID 910.001.003

Author Name: Wilsey Kevin

Organization: Maryland State Highway Administration (SHA)

* 4.1 - Monitoring Requirements for Pesticide Applicators - There is a requirement to ensure proper operating conditions

of equipment through "calibrating, cleaning, and repairing equipment on a regular basis."  Please define "regular".  
 

Response 

 

See response to Comment ID 248-cp.001.009.
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Comment ID 937.001.003

Author Name: Zander Kathleen

Organization: South Dakota Agri-Business Association (SDABA)

Draft permit also requires surveillance as part of IPM requirements. This should be done by decision-making operators.

However, EPA is also considering requiring ambient water quality sampling data for laboratory analysis from large

operators. This would duplicate the regulatory monitoring already done by state agencies under other CWA

requirements --e.g., 303(d). The use of untrained personnel for sample collection, transport, handling and analysis

would introduce numerous errors, and add significant costs with little likelihood of environmental benefit. While EPA

states that it is only thinking of requiring it of the very largest operators, simply putting it into the would suggest to states

that they should include it in theirs too. EPA should not include ambient monitoring as a requirement of its permit.  
 

Response 

 

EPA is not requiring ambient water quality monitoring in the PGP (see response to Comment ID 337.1.001.007).  

 

4.2 - VISUAL MONITORING REQUIREMENTS

Comment ID 223.1.001.014

Author Name: Brown Jeffery

Organization: Brunswick County North Carolina Mosquito Control

4.2 Visual Monitoring Requirements for all Operators. All operators covered under this permit must conduct spot checks

in the area to and around where pesticides are applied for posible and observable adverse incidents, as defined in

Appendix A, caused by application of pesticides, including but not limited to the unanticipated death or distress of non-

target organisms and disruption of wildlife habitat, recreational or municipal water use. Visual assessments of the

application site must be performed: During any post-application surveillance or efficacy check that you conduct, if

surveillance or an efficacy check is conducted. During any pesticide application, when considerations for safety and

feasibility allow.     

 

In the fact Sheet for the NPDES permit Section 4 Site Monitoring on page 86 it states:  

 

EPA considered requiring ambient water quality monitoring. However EPA determined that it was infeasible for the

following reasons:  

3) Safety and Accessibility: Pesticides, particularly those used for mosquito control and forestry pest control, are often

applied over waterbodies in remote areas, hazardous terrain, and swamps that are either inaccessible or pose safety

risks for the collection of samples.    
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Comment: The EPA legislation proposing IPM practices will require ground based mosquito control personnel

conducting larvicide applicatons, to complete a preinspection, a treatment and post inspection to working areas that

have been designated unsafe for their personnel to work in.  This will unnecessarily increase the risk to mosquito

control personnel.  Ground based larvicide treatments are fraught with risk.  Examples include, poisonous snakes,

alligators, poison Ivy, chiggers, ticks and mosquito landing counts at the treatment site in excess of 25 per minute.

Mosquito control is a hazardous job, but someone has to do it.     
 

Response 

 

The PGP does not require that mosquito control personnel enter or complete pre-inspection, treatment or post inspection in working

areas that have been designated unsafe.  Part 2.2.1 of the permit requires that personnel either establish densities for larval and adult

mosquito populations OR identify environmental conditions either current or based on historical data to serve as action thresholds

for implementing Pest Management Measures.  Thus, if personnel observe general conditions that in their professional experience

precede a treatment activity, then that treatment may be conducted without entering the treatment area to complete a pre-inspection.

Similarly, if the entering the treatment area poses a danger to control personnel, then they are not required to perform a post

inspection for the purpose of visual monitoring, provided that they document the reasons for not doing so as required in Parts 7.2,

7.3 and 7.4 of  the permit.  The PGP does not require that ground based larvicides be used for the purposes of mosquito control.    

 

Comment ID 225-cp.001.002

Author Name: Schreiber Eric

Organization: Sarasota County

My concerns are: 2) is with the sampling of water quality parameters. Recording visually perturbations pre and post

application is relatively easy and can be implemented readily and record keeping would be straightforward with pre and

post treatment counts. Doing water chemistry analysis will be difficult and economically unfeasible in the present fiscal

environments with limited resources and man-power at both the state and local levels. 
 

Response 

 

The PGP does not contain a requirement for water chemistry analysis (see response to Comment ID 337.1.001.007)

 

Comment ID 248-cp.001.012

Author Name: Knepper Randall

Organization: Saginaw County Mosquito Abatement Commission
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Visual Monitoring Requirements for all Operators. Must always keep in mind that if there was a observable adverse

incident it might not be the result of mosquito control operations. For example mosquito control could make an

application to a roadside ditch which is located next to a corn field. Observable adverse incident could be the result of

pesticide application to corn field. 
 

Response 

The PGP requires that Operators observe, record, and report adverse incidents, however, a single adverse incident does not

necessarily prove that any permit condition has been violated or that the incident was caused by the Operator.  EPA is aware that

pesticide discharges in a treatment area may originate from sources outside of the Operator’s control and have the potential to cause

an adverse incident not directly related to the Operator’s discharge.  After observing an adverse incident, an Operator should review

Pesticide Management Measures to ensure that the conditions of the permit have been followed and as necessary, revise these

Measures to correct any situations that may have led to the adverse incident. The Operator must also report the adverse incident to

EPA and the State Lead Agency. This report will help EPA to determine the cause of the adverse incident and in any review of

future pesticide use, adherence to Pesticide Management Measures, effectiveness of these measures.

 

Comment ID 264.1.001.011

Author Name: Lomberk Heather

Organization: Cumberland County (New Jersey) Mosquito Control Division

In mosquito control, visual monitoring during application is sufficient to provide the information the US EPA is seeking.

Most agencies do not possess the personnel to participate in post-application monitoring, nor do they have the ability to

quantitatively measure residual levels of pesticides. Moreover, mosquitocides are applied at such a low rate, it would be

nearly impossible for anyone to measure residual amounts with any accuracy. Furthermore, using ambient sampling

data would be way too costly and is unlikely to provide the source of any found contaminates. 
 

Response 

The PGP does not require that Operators conduct water quality sampling (see response to Comment ID 337.1.001.007).  

 

Comment ID 265.1.001.011

Author Name: Lomberk Heather

Organization: New Jersey Mosquito Control Association

In mosquito control, visual monitoring during application is sufficient to provide the information the US EPA is seeking.

Most agencies do not possess the personnel to participate in post-application monitoring, nor do they have the ability to

quantitatively measure residual levels of pesticides. Moreover, mosquitocides are applied at such a low rate, it would be
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nearly impossible for anyone to measure residual amounts with any accuracy. Furthermore, using ambient sampling

data would be way too costly and is unlikely to provide the source of any found contaminates. 
 

Response 

See response 337.1.001.007.

 

Comment ID 267.1.001.005

Author Name: Carlson Douglas

Organization: Indian River Mosquito Control District

Our District believes that a visual monitoring permit requirement is reasonable and, in fact, something that is typically

done during routine mosquito control pesticide applications. 
 

Response 

EPA acknowledges support for the monitoring approach selected.  

 

Comment ID 268.1.001.004

Author Name: Deschamps Timothy

Organization: Central Massachussetts Mosquito Control Project (CMMCP)

Monitoring requirements beyond visual inspections would also be onerous and would constrain our available resources

for control of mosquitoes. We are mandated as a control agency, and we are not equipped or budgeted for intensive

research purposes. 
 

Response 

 

The PGP requires that Operators visually monitor the treatment area when able for adverse incidents (see Part 4.2 of the permit).

The PGP does not require that Operators conduct any research activities.  

 

Comment ID 269.1.001.008

Author Name: Stieren Terry
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Organization: Minnesota Pesticide Information & Education

The current permit requires visual monitoring of the site by the operator and spot checks in the area to and around

where pesticides are applied for possible and observable adverse incidents to the extent that they may be conducted

(a) during any post-application surveillance or efficacy check that the operator chooses to conduct; or (b) during any

pesticide application, when considerations for safety and feasibility allow.

 

This is a reasonable requirement and takes into account the fact that many pesticide applications (especially those

done for the purposes of utility ROW management and forestry), may occur in extremely remote areas.  
 

Response 

 

EPA acknowledges support for the monitoring approach selected.

 

Comment ID 271.1.001.001

Author Name: Etherson Kellie

Organization: Gainesville Mosquito Control (GMC)

GMC does not have the resources (personnel or finances) to perform any pre or post water monitoring. Current budget

cuts have reduced the number of technicians by 50% in past two years. Visual monitoring is already being done and will

not impact our resources. Perhaps a compromise (in the visual direction) may be worked out so that monitoring is not

so costly or time consuming. 
 

Response 

See response to Comment ID 337.1.001.007.

 

Comment ID 276.1.001.005

Author Name: Matton Priscilla

Organization: Northeastern Mosquito Control Association (NMCA)

The NMCA is in full support of visual monitoring of adverse effects following a pesticide application. 
 

Response 

EPA acknowledges support for the monitoring approach selected.  

PGP Responses to Comments Site Monitoring

234510/31/2011 04:04 PM EDT



 

 

Comment ID 281.1.001.026

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

We support this provision; the "for hire" applicator should conduct visual monitoring of the site while making the

application to water assuming it does not interfere with the safe operation of the boat or helicopter. The Agency should

note, making the actual pesticide application via boat or helicopter temporarily "disrupts" the wildlife habitat.  We agree

that the "for hire" applicator does not need to return to the application site for additional visual monitoring unless it is

required to comply with the FIFRA label.  
 

Response 

Part 4.2 of the PGP has been amended to require all Operators, including Applicators and Decision-makers to conduct a visual

assessment if either elects to return to the treatment area to conduct an efficacy check or otherwise complete treatment.  Visual

monitoring is not required in the case that it interferes with the safe operation of vehicles or equipment.  

 

Comment ID 284.1.001.024

Author Name: Mountfort Tom

Organization: Denver Water

Current pesticide labels and visual monitoring is sufficient for each of the four pesticide use categories covered under

the draft general permit. 
 

Response 

EPA acknowledges the commenter's support.

 

Comment ID 286.1.001.007

Author Name: Fiess David

Organization: Fort Wayne-Allen County Department of Health (DOH),  Indiana (IN)

Visual assessments of the application site must be performed:

 

a. During any post-application surveillance or efficacy check that you conduct, if surveillance or an efficacy check is
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conducted.

 

b. During any pesticide application, when considerations for safety and feasibility allow.

 

-I would like this language to stay as it currently is in the Permit because I believe it allows for an either/or situation.

 

-The DOH's mosquito control program has 3 full-time and 3 seasonal employees who educate the public, inspect and

treat breeding sites, conduct adult surveillance and adulticide, if necessary. Time constraints, the large number of

breeding sites, and other public health duties required to be conducted by these limited staff do not allow for post-

application surveillance. The employees are able to conduct a visual assessment while the treatment is occurring.

 

-After adulticiding is conducted in the evening, the emergency rooms of the local hospitals are contacted the next

morning to see if there were any patients reporting adverse symptoms due to the adulticiding. 
 

Response 

EPA acknowledges the commenter's support.

 

Comment ID 290.1.001.029

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue: EPA is requesting comment on the value, feasibility and safety of visual monitoring during application and of post

application surveillance monitoring.

 

Comment: Monitoring requirements present substantial difficulties in establishing a cause-effect relationship between a

pesticide application in the evening and any noted adverse effects the following morning that could be caused by any

number of factors . For instance, adverse effects attributed to mosquito control operations could be due to "down-the-

drain" disposal of pesticides by homeowners, overspray by pest conlrol companies or drift from agricultural applications,

to name but a few. It will be extremely dillicult to discriminate between mosquito control residues and those from other

entities using the same active and inert ingredients in other applications.

 

Adult mosquito control treatments are performed at dawn and dusk when most mosquitoes are active. At what point pre

and post treatment should the monitoring be done to provide an ecologically meaningful result?

 

Recommendation: EPA should not require visual monitoring before or during applications because of safety issues

attendant to the time of adulticiding application. Visual monitoring to detect egregious nontarget mortality within the

treatment area could occur as EPA has already identified in conjunction with control efficacy inspections ("back

checks"), whenever or wherever such inspections might be done. This monitoring should be conducted by the applying

entity. 
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Response 

See response to Comment ID 398.1.001.018

 

Comment ID 311.1.001.020

Author Name: Van Wychen Lee

Organization: Weed Science Society of America (WSSA)

Monitoring Requirements - The EPA requested comment on the value, feasibility and safety of visual monitoring during

application and of post-application surveillance under Part 4 of the permit. The WSSA agrees that it is critical to monitor

the integrity of application equipment by calibrating, cleaning, and repairing equipment on a regular basis to reduce the

potential for leaks, spills, and unintended/accidental release of pesticides to waters of the US. (p.14); this is the

applicators' responsibility. However, all permittees must monitor the amount of pesticide applied to ensure that the

lowest amount needed to effectively control the pest is used, "…depending on conditions…" (p.87, FS), and balancing

pest control application rates with the need for efficacy and the avoidance of pesticide resistance development.  As we

have stated earlier, the only documentation the Agency should require to determine the lowest effective application rate

is the notation that applications of pesticide products are made per their label instructions for the applicators' pest

control objectives.

 

We also agree with EPA's determination that requirements for visual monitoring during pesticide application would not

apply to applications made at night or when the applicator is the driver of aircraft, watercraft or vehicular pesticide

applications (p.87, FS).   We agree with EPA's requirement that -- to the extent that they may be conducted (a) during

any post-application surveillance or efficacy check that the operator chooses to conduct; or (b) during any pesticide

application, when considerations for safety and feasibility allow -- operators conduct spot checks in the area to and

around where pesticides are applied for possible and observable adverse incidents.  

 
 

Response 

See response to Comment ID 281.1.001.025

 

Comment ID 315.1.001.011

Author Name: Peterson Jack

Organization: Arizona Department of Agriculture

The current language needs to be changed to a definitive type statement versus possible.  IE: Observable evidence

establishes that something has been exposed to a pesticide residue.  This is versus requiring an adverse incident report

on the basis of whether a person or non-target organism may have been exposed to a pesticide residue.  
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Response 

 

Due to the difficulty in establishing cause and effect of adverse incidents, EPA believes it is more appropriate to include the phrase

“for possible and observable adverse incidents” when conducting visual monitoring.

 

Comment ID 320-cp.001.013

Author Name: Rainey Tadhgh

Organization: Associated Executives for Mosquito Control Work in New Jersey

In mosquito control, visual monitoring during application is sufficient to provide the information the US EPA is seeking.

Most agencies do not possess the personnel to participate in post-application monitoring, nor do they have the ability to

quantitatively measure residual levels of pesticides. Moreover, mosquitocides are applied at such a low rate, it would be

nearly impossible for anyone to measure residual amounts with any accuracy. Furthermore, using ambient sampling

data would be way too costly and is unlikely to provide the source of any found contaminates. 
 

Response 

EPA acknowledges the commenter’s support.

 

Comment ID 330.1.001.005

Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)

In Part 4 of the draft NPDES general permit, EPA requested comment on the value, feasibility and safety of visual

monitoring during application and of post-application surveillance. We agree with EPA's determination that requirements

for visual monitoring during pesticide application would not apply to applications made at night or when the applicator is

the driver of aircraft, watercraft or vehicular pesticide applications. We agree with EPA's requirement that operators

conduct spot checks in the area to and around where pesticides are applied for possible and observable adverse

incidents to the extent that they may be conducted during any post-application surveillance or efficacy check that the

operator chooses to conduct; or during any pesticide application, when considerations for safety and feasibility allow. 
 

Response 

EPA acknowledges support for the monitoring approach selected.
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Comment ID 330.1.001.026

Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)

We are in favor of visual monitoring; provided it can be conducted while making the application to the water and that the

safety of the equipment operator is not compromised. Additional visual monitoring should not be required unless

specified by the FIFRA label. 
 

Response 

EPA acknowledges the commenter's support.

 

Comment ID 331.1.001.010

Author Name: Rauscher Kenneth

Organization: Michigan Department of Agriculture (MDA)

7. EPA is requesting comment on the value, feasibility and safety of visual monitoring during application and of post

application surveillance monitoring. 

 

MDA recommends only requiring monitoring at the time of application and in response to a reported incident. For most

applications post application monitoring adds little value with the exception of monitoring that sets the stage for

subsequent applications (like aquatic vegetation control or some very large mosquito management district work). For

other smaller operations the requirements may be both cost prohibitive and possibly detrimental to some projects. 
 

Response 

 

EPA is not requiring that post application monitoring be done by an Operator if doing so is outside the scope of the normal

treatment routine (see response to Comment ID 398.1.001.018).  However, Operators must document the reasons that a visual

assessment was not performed according to Parts 7.2, 7.3 and 7.4 of the PGP.  

 

Comment ID 343.1.001.006

Author Name: Murray Charles

Organization: Fairfax County Water Authority

Eliminate the Requirement for Ambient Sampling and Analysis.
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As noted in EPA's fact sheet of the General Permit, determining ambient water concentrations of a dissipated pesticide

is very difficult compared with monitoring of a pipe or conveyance for process wastewater. The contaminants to be

monitored may not be the same, but rather pesticide degradates, which may not be solely from the specific application

desired for ambient water quality monitoring. Therefore, we do not believe that this monitoring would provide useful data

for assessing the monitoring requirements.

 

EPA recognizes that discharges from the application of pesticides can be highly intermittent with those discharges not

practically separable from the pesticide application itself. Further, chemical pesticides applied directly to water are not

considered pollutants until some time after actual discharge at which point the pesticides will have performed their

intended function for pest control, dissipated in the water body, and broken down into other compounds and this

discharge also will have combined with any other discharges to that water body (including other point sources, non-

point source runoff, air deposition). Recognizing this variability, just as it would be difficult to measure a pesticide for a

numeric limit; it would be difficult to determine what to measure as an ambient concentration. 
 

Response 

 

EPA acknowledges the commenter’s support.

 

Comment ID 344.1.001.009

Author Name: Kennedy Keith

Organization: Wyoming Crop Improvement Association (WCIA)

Monitoring Requirements: In Part 4 of the draft NPDES general permit, EPA requested comment on the value,

feasibility and safety of visual monitoring during application and of postapplication surveillance. WCIA agrees that it is

critical for applicators to monitor the integrity of application equipment by calibrating, cleaning, and repairing equipment

on a regular basis to reduce the potential for leaks, spills, and unintended/accidental release of pesticides to waters of

the US; [FN 27] this is the applicators' responsibility. However, all operators must monitor the amount of pesticide

applied to ensure that the lowest amount needed to effectively control the pest is used, "…depending on conditions…"

and balance pest control application rates with the need for efficacy and the avoidance of pesticide resistance

development. We also agree with EPA's determination that requirements for visual monitoring during pesticide

application would not apply to applications made at night or when the applicator is the driver of aircraft, watercraft or

vehicular pesticide applications.[FN 28] We agree with EPA's requirement that operators conduct spot checks in the

area to and around where pesticides are applied for possible and observable adverse incidents to the extent that they

may be conducted (a) during any postapplication surveillance or efficacy check that the operator chooses to conduct; or

(b) during any pesticide application, when considerations for safety and feasibility allow.

 

However, we are very concerned that EPA is considering requiring largest pesticide "applicators" to provide ambient

sampling data. [FN 29] The "largest" applicators, on an annual acreage treated basis, are aerial applicators that may

treat more than 1000 acres in a day under contract with government agencies, municipalities, or private organizations.
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These are pilots, not biologists or hydrologists. It is illogical for EPA to consider requiring aerial applicators to return to

often distant locations to collect ambient water samples in the days following pesticide applications. Aerial applicators

may travel hundreds of miles across state lines to fulfill a contract to apply pesticides for various clients. Many of these

areas are remote, and without airports. EPA requested comments on (a) how large an "applicator" would be appropriate

for such a requirement; (b) should these data be used in assessing BMPs or compliance; (c) what types of monitoring

requirements are appropriate for each of the four pesticide use categories covered under this permit; (d) what would be

the cost of monitoring; (e) what are the best monitoring methodologies when sampling for the residues of chemical

pesticides; (f) what sampling approaches accommodate issues of safety and accessibility; and (g) what timing and

frequencies are best in these situations. [FN 30] None of these questions are relevant to aerial applicators. 

 

If, instead of "applicators," EPA meant to state that it is considering requiring the largest "operators" to conduct ambient

monitoring, these would be generally state or federal forestry, water management, or health (e.g., mosquito control)

agencies. It is likely that other parts of these same organizations already conduct ambient monitoring for either water

quality research or CWA compliance purposes. Given the low thresholds for NOIs, we are also concerned that many of

our members will be required to conduct ambient monitoring. WCIA believes that ambient monitoring should be deleted

from the permit, especially in light of similar monitoring currently being conducted by the U.S, Geological Survey. EPA

should explore efficiencies already present within current monitoring, before requiring additional ambient sampling by

operators. 

 

[FN 27] Draft PGP, p. 14

 

[FN 28] PGP Fact Sheet, p. 87

 

[FN 29] 75 Fed Reg 107, 31784 June 4, 2010

 

[FN 30] Ibid 
 

Response 

 

See response to Comment ID 337.1.001.007.

 

Comment ID 350.1.001.003

Author Name: Sales Tracie

Organization: Merrimack River Watershed Council,  Inc. (MRWC)

Though EPA does not currently require permittees to conduct ambient monitoring at their application site, it does

obligate permittees to carry out visual spot checks in the following situations:

 

a. During any post-application surveillance or efficacy check that you conduct, if surveillance or an efficacy check is

conducted.
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b. During any pesticide application, when considerations for safety and feasibility allow.

 

Currently, these requirements for visual spot checks are quite vague. An applicator must carry out spot checks during

their efficacy check, but only if "surveillance or an efficacy check is conducted." Visual monitoring during pesticide

application is also required, but only if "safety and feasibility allow." This flexibility concerning the frequency and timing

of spot checks can too easily allow an applicator to conduct no visual spot checks at all, and if monitoring during

application is deemed too unsafe and efficacy checks are not used, problems with water quality caused by pesticide or

herbicide application could go unnoticed. MRWC believes that these requirements for spot checking are too vague and

too lax, and we suggest that EPA create a set number of visual spot checks that each applicator must conduct annually.

Applicators can do this visual monitoring whenever is safest and most feasible - for example, if monitoring during

application is unsafe, they can avoid doing this in lieu of conducting a spot check at another time - but all applicators

must meet a minimum number of visual spot checks every year. The amount of required visual spot checks per

applicator could be based on the applicator's annual number of treatments. This inclusion of a set number of required

spot checks will ensure that bodies of water are routinely monitored without placing the financial burden of ambient

monitoring on all permittees. 
 

Response 

EPA does require in the PGP that visual monitoring be conducted when safety allows. EPA has, however, built in an accountability

requirement that when no monitoring is performed, Operators must explain and document why not.

 

Comment ID 356.1.001.014

Author Name: Unknown Unknown

Organization: Lee County Mosquito Control District (LCMCD)

Page 3178331784, D. Key Permit Provisions for Which EPA Is Soliciting Comment; Monitoring

 

EPA is requesting comment on the value, feasibility and safety of visual monitoring during application and of post

application surveillance monitoring.

 

LCMCD Comment The ‘Visual Monitoring' as described in the PGP (4.2 )is appropriate and poses no additional risk to

the applicator or reduction in the quality of the entity's surveillance and control program. Any additional requirements

would impose additional risk and reduce the quality of mosquito control. Mosquito larviciding is time sensitive in that, in

Florida and similar climates, there is only a 4 day window to control the larvae. Personnel requirements are tuned to

properly treat and back check for efficacy. Any additional burden on time resources would either reduce the level of

larval control resulting in additional adult control or an increase in personnel and associated support costs. 
 

Response 
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EPA acknowledges support for the monitoring approach selected. 

 

Comment ID 364.1.001.021

Author Name: Schmidt J.

Organization:  

4.2 Visual Monitoring - I support this provision. The applicator should and does conduct visual monitoring of the site

while making the application to water assuming it does not interfere with the safe operation of the boat or helicopter.

Such activity is consistent with good standard operating procedure and from the standpoint of both safety and

effectiveness. There should be no need for additional visual monitoring unless it is required to comply with the FIFRA

label. 
 

Response 

EPA acknowledges support for the monitoring approach selected.  

 

Comment ID 365.1.001.021

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

This should not apply to commercial applicators because it is typically outside the scope of their job. 
 

Response 

EPA disagrees that visual monitoring is outside of the scope of appropriate requirements for commercial applicators.  All

Applicators have a responsibility to ensure that they are using pesticides properly and in a manner that does not cause adverse

impacts on the environment.  The visual assessment required in Part 4 of the PGP is a means of ensuring compliance with permit

requirements.  Furthermore, EPA has received substantial comment confirming that visual monitoring is already a standard practice

among many commercial applicators.  

 

Comment ID 378.1.001.005

Author Name: Dwinell Steven

Organization: Florida Department of Agriculture and Consumer Services
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As noted in Part II of this comment submission, the Department supports the decision the Agency has made to select

visual monitoring as a means of determining if possible and observable adverse effects have occurred as a result of a

pesticide application.

 

The extension of this requirement as a permit condition for all operators will require, however, that the Agency develop

an effective means of communicating this requirement to those operators who will not be required to file an NOI, and,

likely, will not be aware of the conditions of the PGP. The Agency needs to involve state regulatory agencies

responsible for pesticide regulation in the development of this outreach program, since these agencies are already

familiar with and currently conduct compliance outreach to pesticide user groups. 

 

As part of this outreach, and part of the implementation of the permit, the Agency should consider the development of

examples of how operators can document visual monitoring, while allowing sufficient flexibility for the diverse conditions

and operations covered by the PGP. 
 

Response 

 

EPA is developing a communication and outreach strategy to inform potential permittees of the availability of the PGP and its

requirements. In addition to web-based materials EPA will be working closely with states and industry associations to develop

effective outreach and education materials.

 

Comment ID 378.1.001.027

Author Name: Dwinell Steven

Organization: Florida Department of Agriculture and Consumer Services

Visual monitoring for adverse affects is appropriate and reasonable. 
 

Response 

EPA acknowledges support for the monitoring approach selected.  

 

Comment ID 380.1.001.002

Author Name: Dely-Stinson Christine

Organization: Indiana Vector Control Association (IVCA)

Visual assessments of the application site must be performed:
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a. During any post-application surveillance or efficacy check that you conduct, if surveillance or an efficacy check is

conducted.

b. During any pesticide application, when considerations for safety and feasibility allow.

 

- We would like this language to stay as is in the Permit because I believe it allows for an either/or situation.

- Time constraints, the large number of breeding sites and other public health duties do not always allow for post-

application surveillance. The employees are able to conduct a visual assessment while the treatment is occurring. 
 

Response 

EPA acknowledges support for the monitoring approach selected.  

 

Comment ID 385.1.001.009

Author Name: Prather Ben

Organization: Cass County Vector Control, West Fargo,  North Dakota (ND)

Visual Monitoring Requirements for all Operators. All operators covered under this permit must conduct spot checks in

the area to and around where pesticides are applied for possible and observable adverse incidents, as defined in

Appendix A, caused by application of pesticides, including but not limited to the unanticipated death or distress of non-

target organisms and disruption of wildlife habitat, recreational or municipal water use 

 

The language "including but not limited to the unanticipated death or distress of non-target organisms" is irresponsible

at best. 
 

Response 

EPA believes that death or distress of non-target organisms that are unusual or unexpected are possible consequences of pesticide

applications and that it is appropriate to require reporting of this type of occurrence. EPA also acknowledges that these incidents,

even while reported, may not be caused by the Operators' applications.

 

Comment ID 398.1.001.018

Author Name: Williges Eric

Organization: Mosquito Control, Essex County Division of Environmental Services,  New Jersey (NJ)

EPA is requesting comment on the value, feasibility and safety of visual monitoring during application and of post

application surveillance monitoring.

 

Comment: Monitoring requirements present substantial difficulties in establishing a causeeffect relationship between a
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pesticide application in the evening and any noted adverse effects the following morning that could be caused by any

number of factors. For instance, adverse effects attributed to mosquito control operations could be due to

"downthedrain" disposal of pesticides by homeowners, overspray by pest control companies or drift from agricultural

applications, to name but a few. It will be extremely difficult to discriminate between mosquito control residues and

those from other entities using the same active and inert ingredients in other applications.

 

Adult mosquito control treatments are performed at dawn and dusk when most mosquitoes are active. At what point pre

and post treatment should the monitoring be done to provide an ecologically meaningful result?

 

Recommendation: EPA should not require visual monitoring before or during applications because of safety issues

attendant to the time of adulticiding application. Visual monitoring to detect egregious nontarget mortality within the

treatment area should be conducted next day. 
 

Response 

 

See response to Comment ID 248-cp.001.012.

 

Visual monitoring assessments are required as a means of identifying, for example, instances of detrimental impact to non-target

organisms, disruption or degradation of wildlife habitat, or the prevention of designated recreational or municipal uses of a

waterbody that may possibly be related to the Operator’s use of pesticides in a given area. This requirement consists of visually

monitoring the area to and around where pesticides are applied for possible and observable adverse incidents, such as unanticipated

death or distress of non-target organisms and disruption of wildlife habitat, recreational or municipal water use.

 

Visual monitoring assessments are required during the pesticide application when feasibility and safety allow. Visual monitoring is

not required during the course of pesticide application when that application is performed in darkness as it would be infeasible for

the inspector to note adverse effects under these circumstances. Additionally, the following scenarios often preclude visual

monitoring during pesticide application:

 

1. Applications made from an aircraft

2. Applications made from a moving road vehicle when the Applicator is the driver

3. Applications made from moving watercraft when the Applicator is the driver

4. Applications made from a moving off-road wheeled or tracked vehicle when the Applicator is the driver.

 

Visual monitoring must also be conducted during any post-application surveillance, such as to determine the efficacy of the

pesticide application. Visual monitoring of this type is required of all Operators but only if the Operator, be it the Applicator or the

Decision-maker or both, performs post application surveillance in the course of business. EPA expects that post-application visual

assessments are reasonably conducted on foot or from a stationary vehicle, although they might also be conducted from a moving

vehicle, including a boat or plane, in certain circumstances.

 

Comment ID 399.1.001.006
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Author Name: Adam Michael

Organization: Chicago Wilderness (CW)

Needs to be further discussion on the level of follow-up monitoring that is appropriate. 
 

Response 

 

The PGP requires monitoring for adverse incidents. The PGP also includes corrective action requirements to assist NPDES

permittees with effectively meeting technology-based and water-quality-based effluent limitations and implementing Pest

Management Measures in this permit.  Corrective action requirements apply from the time any authorized Operator begins

discharging under this permit.  These requirements are not tied to submission of an NOI.  Corrective actions in this permit are

follow-up actions an Operator must take to assess and correct problems.  They require review and revision of Pest Management

Measures and pesticide application activities, as necessary, to ensure that these problems are eliminated and will not be repeated in

the future.  The permit makes clear that the Operator is expected to assess why a specific problem has occurred and document what

steps were taken to eliminate the problem.  EPA believes this approach will help Operators in complying with the requirements of

the permit on a consistent basis.  Compliance issues with some of the permit’s requirements -- for instance, those related to

reporting and recordkeeping and some of those related to operation and maintenance --  may be able to be corrected immediately

simply by following already established procedures, and therefore, are not considered problems that trigger the corrective action

provisions of the permit.

 

It should be noted that a situation triggering corrective action is not necessarily a permit violation and, as such, may not necessarily

trigger a modification of Pest Management Measures to meet effluent limitations.  However, failure to conduct (and document)

corrective action reviews in such cases does constitute a permit violation.

 

Comment ID 414.1.001.001

Author Name: Cunningham Frederick

Organization: Virginia Department of Environmental Quality (DEQ)

Activities Covered. This permit is available to operators who discharge to waters ofthe U.S. from the application of (I)

biological pesticides or (2) chemical pesticides that leave a residue (hereinafter collectively "pesticides"), when the

pesticide application is for one of the following pesticide use patterns: Comment: The pennit needs to recognize that

some biological pesticides (mosquito larvicides based on active ingredients from the naturally occurring bacterium

Bacillus thuringiensis subspecies israelensis (Bti)) do not leave a residue and should not have requirements for post

treatment monitoring. 
 

Response 

PGP Responses to Comments Site Monitoring

235810/31/2011 04:04 PM EDT



 

The Sixth Circuit Court of Appeals decision found that chemical pesticides that leave a residue and biological pesticides applied to

waters of the United States are pollutants.  Thus NPDES permits are required for these situations.

 

Comment ID 415.1.001.011

Author Name: Holub Robert

Organization: Desplaines Valley Mosquito Abatement District

We have never observed any adverse effects from the Bti or methoprene larvicides we use. The registration process

that these active ingredients have gone through with the EPA would preclude any adverse effect dramatic enough to be

visually noticeable. Subtle effects on non-targets may be present but not obvious to visual inspection. In any event,

these subtle effects have been considered acceptable within the constraints of the pesticide label. In the event of an

adverse incident during or after application, there would be substantial difficulties in establishing a cause and effect

relationship between the pesticide application and an adverse effect. Many other factors could be the cause of an

observed adverse effect. Improper disposal of pesticides by homeowners, overspray from pest control operators such

as lawn care, or natural causes of mortality to name a few. For example, carp trapped in a backpool often die from lack

of oxygen as the water stagnates, from botulism, or eventually no water. Having nothing to do with a larvicide

application. 
 

Response 

See response to Comment ID 248-cp.001.012

 

Comment ID 418.1.001.012

Author Name: Kennedy Keith

Organization: Wyoming Ag-Business Association (WABA)

Monitoring Requirements.:Jn Part 4 of the draft NPDES general permit, USEPA requested comment on the value,

feasibility and safety of visual monitoring during application and of post-application surveillance. WABA agrees that it is

critical for applicators to monitor the integrity of application equipment by calibrating, cleaning, and repairing equipment

on a regular basis to reduce the potential for leaks, spills, and unintended/accidental release of pesticides to waters of

the US [FN 30] this is the applicators' responsibility. However, all operators must monitor the amount of pesticide

applied to ensure that the lowest amount needed to effectively control the pest is used, " .. . depending on conditions... "

and balance pest control application rates with the need for efficacy and the avoidance of pesticide resistance

development. We also agree with USEPA's determination that requirements for visual monitoring during pesticide

application would not apply to applications made at night or when the applicator is the pilot of aircraft or watercraft, or

operator of terrestrial vehicles, making pesticide applications [FN 31] We agree with USEPA's requirement that

operators conduct spot checks in the area to and around where pesticides are applied for possible and observable

adverse incidents to the extent that they may be conducted (a) during any postapplication surveillance or efficacy check
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that the operator chooses to conduct; or (b) during any pesticide application, when considerations for safety and

feasibility allow. 

 

[FN 30] Draft PCP, p. 14

[FN 31] 'PCP Fact Sheet, p. 87 
 

Response 

EPA acknowledges support for the monitoring approach selected.  

 

Comment ID 420.1.001.004

Author Name: David James

Organization: St. Lucie County Mosquito Control District (SLCMCD)

Our District believes that a visual monitoring permit requirement is a reasonable monitoring alternative. 
 

Response 

EPA acknowledges support for the monitoring approach selected.  

 

Comment ID 423.1.001.016

Author Name: Hornby Jonathan

Organization: Lee County Mosquito Control District (LCMCD)

Page 3178331784, D. Key Permit Provisions for Which EPA Is Soliciting Comment; Monitoring

 

EPA is requesting comment on the value, feasibility and safety of visual monitoring during application and of post

application surveillance monitoring.

 

LCMCD Comment The ‘Visual Monitoring' as described in the PGP (4.2 )is appropriate and poses no additional risk to

the applicator or reduction in the quality of the entity's surveillance and control program. Any additional requirements

would impose additional risk and reduce the quality of mosquito control. Mosquito larviciding is time sensitive in that, in

Florida and similar climates, there is only a 4 day window to control the larvae. Personnel requirements are tuned to

properly treat and back check for efficacy. Any additional burden on time resources would either reduce the level of

larval control resulting in additional adult control or an increase in personnel and associated support costs. 
 

Response 
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EPA acknowledges support for the monitoring approach selected.  

 

Comment ID 438.1.001.002

Author Name: Hale Randall

Organization: Hale Dusting Service , Inc

On some of the farms we treat the only access we have is by air. This would make it difficult for us to make pre or post

application inspections. 
 

Response 

 

The PGP does not require pre application inspections, but requires visual monitoring during applications for adverse incidents -

only in so far as safety allows, and requires visual monitoring for post-application surveillance in so far as safety allows.  Post

application surveillance is conducted in the course of business.

 

Comment ID 443.1.001.009

Author Name: Anonymous Anonymous

Organization:  

We agree with the EPA's requirement that all operators conduct spot checks in the area to and around where pesticides

are applied for possible and observable adverse incidents (a) during any post-application surveillance or efficacy check

that the operator chooses to conduct; and (b) during any pesticide application, when considerations for safety and

feasibility allow. Additional monitoring is not necessary unless it is required to comply with the FIFRA label. 
 

Response 

 

EPA acknowledges support for the monitoring approach selected. 

 

Comment ID 446.1.001.016

Author Name: Inabinet John

Organization: Environmental Resources,  South Carolina Public Service Authority (Santee Cooper)

Santee Cooper supports EPA's decision to require visual monitoring for possible and observable adverse incidents. We
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also agree with EPA's determination that requirements for visual monitoring during pesticide application would not apply

to applications made at night or when the applicator is the driver of aircraft, watercraft or vehicular pesticide

applications. We agree with EPA's requirement that all operators conduct spot checks in the area to and around where

pesticides are applied for possible and observable adverse incidents (a) during any post-application surveillance or

efficacy check that the operator chooses to conduct; and (b) during any pesticide application, when considerations for

safety and feasibility allow.  
 

Response 

EPA acknowledges support for the monitoring approach selected.  

 

Comment ID 449.1.001.007

Author Name: Ihnen Darrin

Organization: National Corn Growers Association (NCGA)

The ambient sampling requirements proposed in the permit are inappropriate and unreasonable.  NCGA agrees that

operators conduct spot checks in the area to and around where pesticides are applied for possible and observable

adverse incidents to the extent that they may be conducted (a) during any post-application surveillance or efficacy

check that the operator chooses to conduct; or (b) during any pesticide application, when considerations for safety and

feasibility allow.  
 

Response 

EPA acknowledges support for the monitoring approach selected.  EPA is not requiring ambient water quality monitoring.

 

Comment ID 450.1.001.034

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

In Part 4 of the Draft PGP, EPA requested comment on the value, feasibility and safety of visual monitoring during

application and of post-application surveillance. We agree that it is critical for applicators to monitor the integrity of

application equipment by calibrating, cleaning, and repairing equipment on a regular basis to reduce the potential for

leaks, spills, and unintended/accidental release of pesticides to waters of the US;[FN26] this is the applicators'

responsibility. We agree that all operators must monitor the amount of pesticide applied to ensure that the lowest

amount needed to effectively control the pest is used "…depending on conditions…" and balance pest control

application rates with the need for efficacy and avoidance of pesticide resistance development. We also agree with

EPA's determination that requirements for visual monitoring during pesticide application would not apply to applications

made at night or when the applicator is the driver of aircraft, watercraft or vehicular pesticide applications.[FN27] We
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agree with EPA's proposed requirement that -- to the extent that they may be conducted (a) during any post-application

surveillance or efficacy check that the operator chooses to conduct; or (b) during any pesticide application, when

considerations for safety and feasibility allow -- operators conduct spot checks in the area to and around where

pesticides are applied for possible and observable adverse incidents.  

 

[FN26] Draft PGP at 14

[FN27] Draft FS at 87 
 

Response 

 

EPA acknowledges support for the monitoring approach selected.  

 

Comment ID 455.1.001.020

Author Name: Howell Bradford

Organization: Applied Biochemists

We support this provision. The applicator should and does conduct visual monitoring of the site while making the

application to water assuming it does not interfere with the safe  operation of the boat or helicopter. Such activity is

consistent with good standard operating procedures and from the standpoint of both safety and effectiveness.  There

should be no need for additional visual follow-up monitoring unless it is required to comply with the FIFRA label.   
 

Response 

 

EPA acknowledges support for the monitoring approach selected. 

 

Comment ID 464.1.001.012

Author Name: Markowski Daniel

Organization: Vector Disease Control,  Inc. (VDCI)

VDCI believes that a visual monitoring permit requirement is reasonable and, in fact, something that is typically done

during routine mosquito control pesticide applications. 
 

Response 

EPA acknowledges support for the monitoring approach selected.  
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Comment ID 476.1.001.012

Author Name: Mazzacano Celeste

Organization: The Xerces Society for Invertebrate Conservation

This section states that "spot checks" must be done to observe adverse incidents, specifically: a. during any post-

surveillance or efficacy check conducted, ([such a check is conducted, and b. during any pesticide application, when

"considerations for safety and feasibility allow". This is grossly inadequate for both the purposes of proper IPM

implementation and effective detection of adverse environmental impacts. The only monitoring mandated under the

permit is stated to occur during pesticide application, and then only if it is safe and feasible. Therefore, only immediate

acute toxicity will be noted and reported, although the user's interpretation of "safe and feasible" conditions for

monitoring during pesticide application could leave even this open to question. Any effects of acute toxicity that are not

instantaneously apparent (i.e. occurring within 24-48 hours of application), as well as all chronic or sub-lethal effects on

non-target organisms, will be completely overlooked.

 

Meaningful protection of aquatic ecosystems and detection of adverse effects on nontarget wildlife as well as resistance

in the target population all demand post-surveillance monitoring. The EPA has acknowledged that additional research is

needed to determine the effects on aquatic life of mixtures of different chemicals with comparable modes of action. [FN

12] as synergistic effects of different chemical and biological pesticides present in the same water body are not known.

Under the current terms of the PGP, pesticide discharge is only limited ifthe water body is already on the list of impaired

waters for that specific pesticide or its degradates. However, exposure to multiple different pesticides over a long period

of time can have serious detrimental effects on the growth, reproduction, and survival of aquatic organisms. Even the

lower concentrations of active ingredients expected in pesticide runoff can have long-term impacts on aquatic

community structure. Exposure to environmentally realistic concentrations of imidicioprid caused decreased survival

and feeding in mayflies and aquatic earthworms, [FN 13] and low concentrations of malathion were shown to disrupt

entire food webs by reducing zooplankton diversity and abundance, and altering dragonfly larvae predatory behavior.

[FN 14] Without a required monitoring program, such changes will go undetected and unreported.

 

Furthermore, the term "spot checks" is quite nebulous, and incompatible with the stated goal of observing "adverse

effects", which are defined in the glossary as including fish that are dead, distressed, listless, or swimming abnormally;

stunted, wilted or dead aquatic vegetation; or dead or visibly distressed amphibians, turtles, or invertebrates. The level

of effort required for implementing this optional "spot check" is completely undefined; apart from an obvious fish kill, it is

highly unlikely that distressed fish, invertebrates or tadpoles would be noticed in a casual stroll through the treatment

area. In addition, different techniques are required to properly survey fish, invertebrates, and amphibians, and no single

"spot check" of undefined effort would be sufficient for all of these different groups.

 

Additionally, as mentioned in the comments on Subsection 2.2.1.3.1 (Pesticide Use), with the stated emphasis in the

PGP that a particular pesticide application be both needed and effective, the complete absence of required post-

application surveillance is highly contradictory. The American Mosquito Control Association's Best Management

Practices explicitly lists "monitoring for efficacy/resistance" as one of the tenets for Integrated Mosquito Management

(IMM), urging the use of"surveillance methods following larvicide or adulticide applications to continually check for

control efficacy" [FN 15]. Guidelines developed for California's Central Valley further state "determining the success of
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BMPs will be largely based on the monitoring of mosquito production following their Implementation" [FN 16] , and this

need for post-treatment monitoring to assess efficacy is echoed in other mosquito control BMPs.[FN 17,18]

 

Applicators are expected to develop the best possible IPM plan under the terms of the PGP, but without post-treatment

surveillance to monitor efficacy and resistance as well as adverse environmental effects, there is no way to evaluate the

management plan. Selfreporting in the absence of required post-application sampling or monitoring is inadequate and

unenforceable. The reality of this will make it so that it will be up to members of the general public to notice or

investigate adverse biological impacts in a treated area, which will not be possible for treatment areas on private land,

and the burden of documenting and reporting will fall on them. In the interim, in-evocable harm could be done to aquatic

wildlife. 

 

[FN 12] Unites States Environmental Protection Agency. 2008. Aquatic life criteria for contaminants of emerging

concern, draft prepared by OW/ORD Emerging Contaminants Work Group.  

 

[FN 13] Alexander A. c., J. M. Culp, K. Liber and A. J. Cessna. 2007. Effects of insecticide exposure on feeding

inhibition in mayflies and Oligochaetes. Environmental Toxicology and Chemistry 26(8): 1726-1732.   

 

[FN 14] Relyea, R. A. and 1. T. Hoverman. 2008. Interactive effects of predators and a pesticide on aquatic

communities. Oikos 117: 1647-1658. 

 

[FN 15] American Mosquito Control Association. 2009. Best management practices for integrated mosquito

management. 7 pp. 

 

[FN 16] Kwasny D. c.,M. Walder and C. R. Isola. 2004. Central Valley Joint Venture Technical guide to best

management practices for mosquito control in managed wetlands. 39 pp. 

 

[FN 17] Connelly C. R. and D. B. Carlson, eds. 2009. Florida Coordinating Council on Mosquito Control. Florida

mosquito control: The state of the mission as defined by mosquito controllers, regulators, and environmental managers.

Vero Beach, FL: University of Florida, Institute of Food and Agricultural Sciences, Florida Medical Entomology

Laboratory. 259 pp. 

 

[FN 18] University of Massachusetts-Amherst, Massachusetts Department of Agricultural Resources, and

Massachusetts Department of Environmental Protection. 2008. Massachusetts best management practices and

guidance for freshwater mosquito control. 28 pp. 
 

Response 

EPA agrees that post application surveillance is an important principle of integrated pest management (IPM).  The technology-

based effluent limitations found in Part 2.2 of the PGP are based on integrated pest management principles and EPA is requiring

Operators to comply with these limitations because the Agency has found that they are the Best Available Technology (BAT)

Economically Achievable for these Operators.  These requirements are aimed at reducing discharge of pesticides to Waters of the

United States and lessening the adverse effects of pesticides that are applied.  EPA agrees with and supports best management

practices of organizations such as the American Mosquito Control Association and California Central Valley that list “monitoring
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for efficacy/resistance” and “monitoring of mosquito production following their implementation” as a means of ensuring that

treatments have been on target and effective.  However, EPA found it inappropriate to, as part of BAT or a monitoring requirement,

compel pesticide Applicators to return to treatment areas in all circumstances for several reasons. 

 

In many instances, pesticide Applicators do not have rights to access properties within the treatment area.  Oftentimes in the case of

aerial applications, pesticides are applied over waters or on treacherous terrain that are physically inaccessible or unsafe to enter for

the purposes of inspection.  EPA also considered that Applicators may incur unacceptable expense as well as demands on time and

manpower if required to return to all treatment areas that they have serviced.  EPA has instead, required that Operators conduct a

post application visual assessment at any time a return to the treatment area is made.  In many instances, pesticide Applicators or

Decision-makers will, in the normal course of business, return to the treatment area in order to assess the efficacy of the treatment

or to perform some other conclusive action. Accountability is built into the PGP.  In the case that no visual assessment is conducted,

the PGP requires that Operators submit documentation of rationale as to why a visual assessment was not conducted (see Parts 7.2,

7.3, and 7.4 of the PGP).  The PGP also requires Operators to document and report any adverse incident that they are made aware

of, even if they did not themselves conduct a visual assessment.  Visual monitoring must be performed during an application

provided that doing so does not interfere with the safe operation of equipment or vehicles. 

 

EPA acknowledges the comment regarding synergistic effects on aquatic life of different chemical and biological pesticides present

in the same water body, however, the NPDES program is not designed to regulate and control the effects of multiple pesticides

present in a water body from a variety of point and non-point source discharges, including runoff of pesticides. The NPDES

program only regulates point source dischargers coming from a particular permittee.

 

EPA also believes that it is best left to the Operator to determine, if post application monitoring is performed, when that should

occur. Pest Management measures, efficacy, testing, safety, availability of manpower are among the variety of factors related to

when post application monitoring is best performed which do not lend themselves to a particular point in time to be specified on a

general permit.

 

Regarding the level of effort to be contributed to visual monitoring, “spot check” is a requirement that Operators inspect the area

around and to which pesticides are applied and document and report any effects that are adverse in light of the Operator’s

professional judgment.  A “casual stroll through the treatment area” would be generally insufficient for the purposes of ensuring

treatment efficacy or for observing adverse incidents.  Operators who return to the treatment area for post application assessments

will perform a thorough inspection to ensure that the treatment has been effective, and EPA expects that they will watch for adverse

impacts with an equal level of scrutiny.

 

The PGP requires that certain Operators develop a Pesticide Discharge Management Plan (PDMP) to document the pest

management practices that the operator is implementing to meet the effluent limitations in the permit.   EPA disagrees that the

PDMP cannot be evaluated if the Operator is unable to conduct post-treatment surveillance as the focus of the PDMP is on

documenting pre application planning and options selection.  Since the PGP requires that a pest problem be identified and

characterized prior to action, unnecessary treatment (continued pest pressure following treatment would indicate that efficacy has

not been achieved and that Pest Management Measures must be reevaluated) should not be an issue.

 

Comment ID 478.1.001.011

PGP Responses to Comments Site Monitoring

236610/31/2011 04:04 PM EDT



 

Author Name: Stieren Terry

Organization: Minnesota Agricultural Aircraft Association (MAAA)

WE BELIEVE AMBIENT WATER SAMPLE MONITORING SHOULD BE DONE UNDER EXISTING STATE WATER

QUALITY MONITORING PROGRAMS.

 

The current permit requires visual monitoring of the site by the operator and spot checks in the area to and around

where pesticides are applied for possible and observable adverse incidents to the extent that they may be conducted

(a) during any post-application surveillance or efficacy check that the operator chooses to conduct; or (b) during any

pesticide application, when considerations for safety and feasibility allow.

 

This is a reasonable requirement and takes into account the fact that many pesticide applications (especially those

done for the purposes of utility ROW management and forestry), may occur in extremely remote areas. 
 

Response 

EPA acknowledges support for the monitoring approach selected.  

 

Comment ID 481.1.001.018

Author Name: Snyder Rodney

Organization: Pesticide Policy Coalition

In Part 4 of the PGP, EPA requested comment on the value, feasibility and safety of visual monitoring during application

and of post-application surveillance. The PPC agrees that applicators are responsible to monitor the integrity of

application equipment by calibrating, cleaning, and repairing equipment on a regular basis to reduce the potential for

leaks, spills, and unintended/accidental release of pesticides to waters of the U.S.; this is the applicators' responsibility.

(PGP, p. 14) We also agree with EPA's determination that requirements for visual monitoring during pesticide

application would not apply to applications made at night or when the application is made by aircraft, watercraft or

vehicular pesticide applications. (Fact Sheet, p. 87) We agree with EPA's requirement that operators conduct spot

checks in and around the area where pesticides are applied for possible and observable adverse incidents, to the

extent that they may be conducted (a) during any postapplication surveillance or efficacy check that the operator

chooses to conduct; or (b) during any pesticide application, when considerations for safety and feasibility allow. 
 

Response 

EPA acknowledges support for the monitoring approach selected.  

 

Comment ID 483.1.001.051
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Author Name: Nelson Douglas

Organization: CropLife America (CLA)

In the Federal Register notice [FN 66] that accompanied publication of the Draft PGP, EPA requested comment on the

value, feasibility and safety of visual monitoring during application and of post-application surveillance. CLA agrees that

it is critical for applicators to monitor the integrity of application equipment by calibrating, cleaning, and repairing

equipment on a regular basis to reduce the potential for leaks, spills, and unintended/accidental release of pesticides to

waters of the US; [FN 67] this is the applicators' responsibility. We agree that all operators must monitor the application

process and amount of pesticide applied to ensure that the lowest amount needed to effectively control the pest is used

"…depending on conditions…" and balance pest control application rates within the legal range specified by the product

label with the need for efficacy and avoidance of pesticide resistance development. We also agree with EPA's

determination that requirements for visual monitoring during pesticide application would not apply to applications made

at night or when the applicator is the driver of aircraft, watercraft or vehicular pesticide applications. [FN 68] Finally, we

agree with EPA's requirement that --to the extent that they may be conducted (a) during any post-application

surveillance or efficacy check that the operator chooses to conduct; or (b) during any pesticide application, when

considerations for safety and feasibility allow --operators conduct spot checks in the area to and around where

pesticides are applied for possible and observable adverse incidents.

 

[FN 66] 75 Fed Reg 107, 31784 June 4, 2010

 

[FN 67] Draft General Permit at 14

 

[FN 68] Draft Fact Sheet at 87  
 

Response 

EPA acknowledges support for the monitoring approach selected.  

 

Comment ID 485.1.001.028

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

We support this provision; the "for hire" applicator should conduct visual monitoring of the site while making the

application to water assuming it does not interfere with the safe operation of the boat. The "for hire" applicator does not

need to return to the application site for additional visual monitoring unless it is required to comply with the FIFRA label. 
 

Response 
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In addition to Operators who are “for hire” applicators, Operators who are Decision-makers must also be accountable for visual

monitoring and document and report adverse incidents if for any reason they visit the treatment area following an application.  In

many situations, the “for hire” applicator will return to the treatment area to assess or otherwise complete the treatment, in which

case they are required to conduct a visual assessment (see response to Comment ID 350.1.001.003).   The post-application visual

monitoring is only required where it is conducted as a normal part of doing business.  

 

Comment ID 490.1.001.026

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

4.2 Visual Monitoring 

 

We support this provision; the "for hire" applicator should conduct visual monitoring of the site while making the

application to water, assuming it does not interfere with the safe operation of the boat or helicopter. The Agency should

note that making the actual pesticide application via boat or helicopter temporarily "disrupts" the wildlife habitat. We

agree the "for hire" applicator does not need to return to the application site for additional visual monitoring unless it is

required to comply with the FIFRA label. 
 

Response 

 

See responses to Comment ID 616.1.001.001 and Comment ID 476.1.001.012.

 

Comment ID 492.1.001.012

Author Name: Swenson Scott

Organization: Minnesota Association of Wheat Growers (MAWG)

Monitoring Requirements. In Part 4 of the draft NPDES general permit, EPA requested comment on the value,

feasibility and safety of visual monitoring during application and of postapplication surveillance. The MAWG agrees that

it is critical for applicators to monitor the integrity of application equipment by calibrating, cleaning, and repairing

equipment on a regular basis to reduce the potential for leaks, spills, and unintended/accidental release of pesticides to

waters of the U.S. and that this is the applicators' responsibility. We also agree with EPA's determination that

requirements for visual monitoring during pesticide application would not apply to applications made when the

applicator is the driver of aircraft.[FN 14] 

 

[FN 14] Ref from Fact Sheet, p. 87 
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Response 

EPA acknowledges support for the monitoring approach selected.  

 

Comment ID 494.1.001.029

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

In Part 4 of the PGP, EPA requested comment on the value, feasibility and safety of visual monitoring during application

and of post-application surveillance. NCFC agrees that it is critical for applicators to monitor the integrity of application

equipment by calibrating, cleaning, and repairing equipment on a regular basis to reduce the potential for leaks, spills,

and unintended/accidental release of pesticides to waters of the US; this is the applicators' responsibility (PGP, p. 14).

We also agree with EPA's determination that requirements for visual monitoring during pesticide application would not

apply to applications made at night or when the applicator is the driver of aircraft, watercraft or vehicular pesticide

applications (Fact Sheet, p. 87). We agree with EPA's requirement that operators conduct spot checks in the area to

and around where pesticides are applied for possible and observable adverse incidents to the extent that they may be

conducted: (a) during any post-application surveillance or efficacy check that the operator chooses to conduct; or (b)

during any pesticide application, when considerations for safety and feasibility allow. 
 

Response 

EPA acknowledges support for the monitoring approach selected.  

 

Comment ID 500.1.001.022

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

ARA supports EPA's decision to include visual site monitoring requirements in the PGP. The CWA allows water quality-

based effluent limitations (WQBELs) to be implemented through BMPs if numeric effluent limits are infeasibl [FN 17].

ARA agrees that it is infeasible to establish numeric WQBELs for the PGP. We also agree that the technology-based

effluent limits described by EPA in Part 2 of the PGP are as stringent as necessary to meet federal and state water

quality standards, and that EPA's narrative statement in Part 3 of the PGP addressing WQBELs is appropriat [FN 18].

 

It would be costly, unnecessary and impractical to require operators to perform post-application surveillance. If the

operator responsible for the pesticide application is a for-hire applicator, it would be time-consuming and costly to return

to customer's property to perform continuous surveillance and would likely give the applicator no information regarding

pesticide residue. In other cases, the operator who owns the property may not have the expertise to perform post-

application surveillance. 
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[FN 17] Title 40, CFR 122.44(k)(3). 

 

[FN 18] Fact Sheet, pp. 71-73. 
 

Response 

EPA acknowledges support for the monitoring approach selected.  

 

Comment ID 503.1.001.017

Author Name: Dulla Chuck

Organization: Vector Borne Disease Prevention,  Marion County (Indianapolis) Health Department (MCHD) Mosquito Control

-MC is of the opinion that requiring post-application monitoring of some or all pesticide applications made under our

program would significantly inhibit our ability to control mosquitoes to the detriment public health in Marion

County,County. MC feels that our current IPM procedures for visual monitoring of pesticide are adequate and include:

pre-monitoring of sites by taking water samples to check for the presence of mosquito larvae before pesticide

applications and present-monitoring of pesticide applications as we physically apply the pesticide. If the EPA were to

require entities to do visual post-monitoring this would "kill" our program because of the increased costs and time

requirements needed to perform such a service. MC treats roughly 10,000 aquatic sites per year; to do post-application

monitoring on all these sites would require a 50%reduction  in our ability to control mosquito populations in Marion

County, Indiana.  
 

Response 

 

Post-application monitoring is only required if the Operator returns to the site as a normal part of doing business.

 

Comment ID 506.1.001.010

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

Visual monitoring should only be required when considerations for safety and feasibility allow. 
 

Response 

EPA acknowledges support for the monitoring approach selected.  
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Comment ID 506.1.001.030

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

In many instances, visual monitoring during the application is feasible, safe and valuable. Applicators should note any

problems and modify or stop the application. Some applications are performed at night, such as mosquito adulticides

and it would not be feasible or safe to conduct visual monitoring. However, the applicators are required to be aware of

weather conditions before and during the application and take proper steps to modify or stop the application if problems

occur. Post application surveillance is feasible for some types, such as after an herbicide is applied. Operators would

want to determine if the target weeds were affected. It might be much more difficult to conduct surveillance after an

insecticide application. 
 

Response 

EPA acknowledges support for the monitoring approach selected.  

 

Comment ID 508.1.001.002

Author Name: Redovan Shelly

Organization: Florida Mosquito Control Association (FMCA)

Visual Monitoring: FMCA believes that a visual monitoring permit requirement is reasonable. Any requirements for

water monitoring would not be reasonable. Mosquito Control programs throughout Florida are enduring budget

restraints and cutting service. The addition of water monitoring, or another unfunded mandate pushed to a local level

will lessen these programs ability to perform mosquito control and lessen public health safety. The additional cost really

cannot be justified as urban and agricultural operators are using similar pesticides to mosquito control in the same

areas as mosquito control operations. How could the source of the pesticide be identified? 
 

Response 

The PGP does not require ambient water quality monitoring (see response to Comment ID 337.1.001.007).

 

Comment ID 510.1.001.010

Author Name: Roche David

Organization: Minn-Dak Farmers Cooperative (MDFC)
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Monitoring Requirements. In Part 4 of the draft NPDES general permit, EPA requested comment on the value,

feasibility and safety of visual monitoring during application and of post application surveillance. The MDFC agrees that

it is critical for applicators to monitor the integrity of application equipment by calibrating, cleaning, and repairing

equipment on a regular basis to reduce the potential for leaks, spills, and unintended/accidental release of pesticides to

waters of the U.S. and that this is the applicators' responsibility. We also agree with EPA's determination that

requirements for visual monitoring during pesticide application would not apply to applications made when the

applicator is the driver of aircraft. [FN 14]

 

[FN 14] Ref from Fact Sheet, p. 87 
 

Response 

EPA acknowledges support for the monitoring approach selected. 

 

 

Comment ID 516.1.001.015

Author Name: Stoneman Bill

Organization: Biopesticide Industry Alliance (BPIA)

EPA requested comment on the value, feasibility and safety of visual monitoring during application and of post-

application surveillance. The BPIA agrees that it is critical for applicators to monitor the integrity of application

equipment by calibrating, cleaning, and repairing equipment on a regular basis to reduce the potential for leaks, spills,

and unintended/accidental release of pesticides to waters of the US; however, all operators must monitor the amount of

pesticide applied to ensure that the lowest amount needed to effectively control the pest is used, and balance pest

control application rates with the need for efficacy and the avoidance of pesticide resistance development. We also

agree with EPA's determination that requirements for visual monitoring during pesticide application would not apply to

applications made at night or when the applicator is the driver of aircraft, watercraft or vehicular pesticide applications.

We agree with EPA's requirement that operators conduct spot checks in the area to and around where pesticides are

applied for possible and observable adverse incidents to the extent that they may be conducted (a) during any post-

application surveillance or efficacy check that the operator chooses to conduct; or (b) during any pesticide application,

when considerations for safety and feasibility allow. 
 

Response 

EPA acknowledges support for the monitoring approach selected. 

 

 

Comment ID 516.1.001.017
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Author Name: Stoneman Bill

Organization: Biopesticide Industry Alliance (BPIA)

EPA is requesting comment on the value, feasibility and safety of visual monitoring during application and of post

application surveillance monitoring. Monitoring requirements present substantial difficulties in establishing a cause-

effect relationship between a pesticide application in the evening and any noted adverse effects the following morning

that could be caused by any number of factors. For instance, adverse effects attributed to mosquito control operations

could be due to "down-the-drain" disposal of pesticides by homeowners, overspray by pest control companies or drift

from agricultural applications, to name but a few. It will be extremely difficult to discriminate between mosquito control

residues and those from other entities using the same active and inert ingredients in other applications. Adult mosquito

control treatments are performed at dawn and dusk when most mosquitoes are active. At what point pre and post

treatment should the monitoring be done to provide an ecologically meaningful result? The BPIA believes that EPA

should not require visual monitoring before or during applications because of safety issues. Visual monitoring to detect

non-target mortality within the treatment area should be conducted next day. 
 

Response 

 

See responses to Comment ID 248-cp.001.012, Comment ID 398.1.001.018, and Comment ID 476.1.001.012.

 

Comment ID 518.1.001.012

Author Name: Szyska Michael

Organization: Northwest Mosquito Abatement District (NWMAD)

PGP 4.2 Visual Monitoring Requirements for all Operators

 

ISSUE: EPA is requesting comment on the value, feasibility and safety of visual monitoring during application and of

post application surveillance monitoring.

 

COMMENT: Larviciding: Monitoring during application of microbial (Bti, Bacillus sphericus), insect growth regulators

(i.e. methoprene) and Agnique MMFG larvicides used at NWMAD has little value since their mode of action is too slow

(even on mosquitoes) to indicate any type of observable adverse effects. Crews that do the pesticide applications are

limited to observations during the application since they would not likely return to the same treatment area for a week or

more limiting the causality connection. NWMAD does have quality control personnel that do post-application checks (1-

3 days following) on a percentage of the water bodies treated. It may be that they can do monitoring for adverse effects

but with the number of total water sources treated in a given day they would not be able to monitor all water sources

treated.

 

Adulticiding: It would be highly unlikely to see adverse effects from most adulticides given their concentration and rapid

breakdown characteristics. Safety might also be a consideration if done during application of the adulticide not to
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mention lack of lighting limiting observations. NWMAD employees also would not conduct night-time observations

during periods of mosquito-borne activity. Adverse effect observations post - application might be possible. However, if

an adverse effect post-application is seen how would you determine for certain that is was due to the adulticide

application? Many of the adulticides active ingredients used are also available to the general public for mosquito control

and general pest control. 

 

RECOMMENDATION: Visual monitoring during application should not be done. Subsequent day observations may be

useful but not possible for all treated areas. Somehow you would need a more definite causality determination so as not

to confuse said treatment with other pesticide treatments (i.e. homeowners, and other public agencies). 
 

Response 

 

See responses to Comment ID 398.1.001.018, Comment ID 476.1.001.012, and Comment ID 248-cp.001.012. 

 

Comment ID 520.1.001.009

Author Name: Estes-Smargiassi Stephen

Organization: Massachusetts Water Resources Authority (MWRA)

The FIFRA pesticide label typically includes appropriate pesticide application rates for the target pest species and

application. The label often includes information on persistence of the pesticide in the environment.  Every pesticide

(i.e., herbicide, algaecide, surfactant, etc) has a different environmental persistence.  For some pesticides this means

that there will be no detectable residue, but for others a residue will exist for some time period.  For those chemicals

that have residue, the amount of residue will depend upon the application rate, time after application the chemical is

tested, and other factors. 

 

Since the FIFRA label provides a conservative constraint on the potential for pesticide residuals occurring, the practical

constraints on monitoring for residual pesticide levels warrant particular attention. Perhaps most importantly, virtually all

pesticides are measured using laboratory based analytical techniques so the observations drawn from field monitoring

will not provide timely information to improve management of the pesticide application.  

 

Consequently, crafting a fair and uniform monitoring strategy for pesticide residuals associated with aquatic use

pesticides is difficult. On the other hand, monitoring of operational parameters associated with sound pesticide

application is a natural extension of the general permit construct, ties closely to the FIFRA label, and provides timely

measures of performance. MWRA pesticide applicators conduct visual observations in and around the treatment area

during and after treatment: this seems both a practical and prudent approach for the regulation.   
 

Response 

EPA acknowledges support for the monitoring approach selected.  
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Comment ID 570.1.001.020

Author Name: Layne Carlton

Organization: Aquatic Ecosystem Restoration Foundation (AERF)

AERF supports the provision that monitoring should be visual assuming it does not interfere with the safe operation of

the application equipment. 
 

Response 

EPA acknowledges support for the monitoring approach selected.  

 

Comment ID 582.001.001

Author Name: Cuda J.

Organization:  

I just heard a presentation by Dr. Allison Wiedeman and Jeff Schardt on the proposed NPDES permit. Both talks

emphasized "IPM", and "monitoring adverse effects on nontarget organisms". Biological control agents (insects,

diseases) are one of the tools for successful integrated management of aquatic plants, and fall under the umbrella of

"nontarget" organisms."

 

In my view, any postevent monitoring of the effects of aquatic herbicides should include adverse effects (by the

herbicide, adjuvant or both) on established biological control agents because of the important role these organism play

as a component of IPM.

 

If you have any questions, I can provide you with published examples of nontarget effects of some herbicides on

aquatic weed biological control agents. 
 

Response 

 

Biological control agents may be non-target organisms Operators must monitor for adverse effects if they are not the target of the

pesticide.  Non-target organisms, as defined in Appendix A of the PGP, includes the plants and animal hosts of the target species,

the natural enemies of the target species living in the community, and other plants and animals, including vertebrates, living in or

near the community that are not the target of the pesticide.  Toxic or adverse effects includes effects that occur within waters of the

United States on non-target plants, fish or wildlife that are unusual or unexpected (e.g., effects are to organisms not otherwise

described on the pesticide product label or otherwise not expected to be present) as a result of exposure to a pesticide residue.  See
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adverse incident definition in Appendix A of the PGP.

 

Comment ID 597.1.001.011

Author Name: Markowski Daniel

Organization: Vector Disease Control, Inc. (VDCI)

VDCI believes that a visual monitoring permit requirement is reasonable and, in fact, something that is typically done

during routine mosquito control pesticide applications. 
 

Response 

EPA acknowledges support for the monitoring approach selected.  

 

Comment ID 606.1.001.012

Author Name: Frank Bobbie

Organization: Wyoming Association of Conservation Districts (WACD)

In Part 4 of the draft NPDES general permit, EPA requested comment on the value, feasibility and safety of visual

monitoring during application and of postapplication surveillance. WACD agrees that it is critical for applicators to

monitor the integrity of application equipment by calibrating, cleaning, and repairing equipment on a regular basis to

reduce the potential for leaks, spills, and unintended/accidental release of pesticides to waters of the US; [FN 31] this is

the applicators' responsibility. However, all operators must monitor the amount of pesticide applied to ensure that the

lowest amount needed to effectively control the pest is used, "…depending on conditions…" and balance pest control

application rates with the need for efficacy and the avoidance of pesticide resistance development. We also agree with

EPA's determination that requirements for visual monitoring during pesticide application would not apply to applications

made at night or when the applicator is the driver of aircraft, watercraft or vehicular pesticide applications.[FN 32] We

agree with EPA's requirement that operators conduct spot checks in the area to and around where pesticides are

applied for possible and observable adverse incidents to the extent that they may be conducted (a) during any post-

application surveillance or efficacy check that the operator chooses to conduct; or (b) during any pesticide application,

when considerations for safety and feasibility allow.  

 

 

 

[FN 31] Draft PGP, p. 14

[FN 32] PGP Fact Sheet, p. 87 
 

Response 
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See response to Comment ID 233.1.001.008.  EPA acknowledges support for the monitoring approach selected.  

 

Comment ID 614.1.001.023

Author Name: Mann Joseph

Organization: National Environmental Law Center (NELC)

Comment 19: At the very least, EPA should require visual monitoring during and after every pesticide application.

 

Under the draft permit, a visual check is only required during a pesticide application "when considerations for safety and

feasibility allow", and only required post-application if the discharger happens to be conducting a surveillance or efficacy

check anyway. Draft Permit at 14, § 4.2.  Apparently, the restrictions for "safety and feasibility" during application relate

to, for instance, applications at nighttime or from a moving vehicle operated by the applicator.  See Fact Sheet at 87.

Commentors submit that these obstacles are not particularly difficult to remove, say, by requiring pesticide applications

to be made during daytime hours (if efficacious), or demanding that the applicator hire a spotter to look for adverse

effects during applications.  Regarding post-application monitoring, Commentors reject EPA's proposal that applicators

need only perform visual inspections if they otherwise happen to be conducting "efficacy" checks as part of the "normal

course of business."  Fact Sheet at 87. The fundamental nature of the NPDES program is to alter the "normal course of

business" where necessary to protect water quality, and surely it is not unduly burdensome to require that a discharger

simply look at the treatment area after an application, especially given the known ecological risks posed by most

pesticide uses.

 

Commentors believe that post-application visual monitoring could be made even more effective by enlisting the help of

local residents who may be concerned about discharges to nearby waters. To this end, Commentors urge EPA to

require the posting of some form of public notice (or e-mail alerts to subscriber lists) prior to any given application (at

least to public waters), so that concerned residents can perform their own visual inspections and report back to EPA on

any "adverse incidents" they observe.[FN 24] Because applicators will often have an economic incentive to under-report

observations of this nature, they should not be relied upon as the sole arbiter of whether post-application effects are

acceptable.

 

[FN 24] The State of Washington's General NPDES Permit for Aquatic Nuisance Plant and Algae Control requires

similar public notice provisions.  See Aquatechnex, 2002 WA ENV LEXIS 87, at *9-*10.

 
 

Response 

 

See response to Comment ID 476.1.001.012.  EPA does not believe it is appropriate for the PGP to compel Operators to alter their

application procedures as you describe above in order to accommodate visual monitoring, because, for example, night time

applications are generally made to target pests when they are active and to avoid human exposure.  Altering such a technique could

be a departure from the most effective Pest Management Measures.  The PGP leaves technical specifics of pesticide application up
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to the best professional judgment of the Operator, established industry standards, and FIFRA regulations.  Given that this is the first

time that EPA is issuing NPDES permits for discharges from the application of biological pesticides, and chemical pesticides that

leave a residue to waters of the United States, EPA is not requiring posting of public notice prior to any given applications under the

PGP.  Based on information obtained during the five-year permit cycle, EPA will re-evaluate the suggestion. The PGP requires

certain Operators and Operators who reach an application area threshold to submit a Notice Of Intent (NOI) prior to application.

NOIs are publicly available online for the purposes of notification.  

 

Comment ID 620.1.001.011

Author Name: Spaulding Steven

Organization: Wellmark International

EPA requested comment on the value, feasibility and safety of visual monitoring during application and of post-

application surveillance. Wellmark International agrees that it is critical for applicators to monitor the integrity of

application equipment by calibrating, cleaning, and repairing equipment on a regular basis to reduce the potential for

leaks, spills, and unintended/accidental release of pesticides to waters of the US. In addition, applicators must monitor

the amount of pesticide applied to ensure that the lowest amount needed to effectively control the pest is used and

balance pest control application rates with the need for efficacy and the avoidance of pesticide resistance development.

We also agree with EPA's determination that requirements for visual monitoring during pesticide application would not

apply to applications made at night or when the applicator is the driver of aircraft, watercraft or vehicular pesticide

applications. We agree with EPA's requirement that operators conduct spot checks in the area to and around where

pesticides are applied for possible and observable adverse incidents to the extent that they may be conducted (a)

during any post-application surveillance or efficacy check that the operator chooses to conduct; or (b) during any

pesticide application, when considerations for safety and feasibility allow. 
 

Response 

EPA acknowledges support for the monitoring approach selected.   

 

Comment ID 620.1.001.013

Author Name: Spaulding Steven

Organization: Wellmark International

EPA is requesting comment on the value, feasibility and safety of visual monitoring during application and of post

application surveillance monitoring. Monitoring requirements present substantial difficulties in establishing a cause-

effect relationship between a pesticide application in the evening and any noted adverse effects the following morning

that could be caused by any number of factors. For instance, adverse effects attributed to mosquito control operations

could be due to "down-the-drain" disposal of pesticides by homeowners, overspray by pest control companies or drift

from agricultural applications, to name but a few. It will be extremely difficult to discriminate between mosquito control
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residues and those from other entities using the same active and inert ingredients in other applications. Adult mosquito

control treatments are performed at dawn and dusk when most mosquitoes are active. At what point pre and post

treatment should the monitoring be done to provide an ecologically meaningful result? Wellmark International believes

that EPA should not require visual monitoring before or during applications because of safety issues. Visual monitoring

to detect non-target mortality within the treatment area should be conducted next day. 
 

Response 

 

See responses to Comment ID 398.1.001.018 and Comment ID 248-cp.001.012.

 

Comment ID 622.1.001.015

Author Name: Semanko Norman

Organization: Idaho Water Users Association (IWUA)

IWUA agrees that visual monitoring, as set forth in the Draft PGP, is sufficient. Water quality sampling is not necessary.

In addition, it would not be feasible, particularly for small government irrigation districts and small non-profit canal

company organizations.  
 

Response 

EPA acknowledges support for the monitoring approach selected.   

 

Comment ID 625.1.001.010

Author Name: Thompson Kelvin

Organization: Southern Minnesota Beet Sugar Cooperative (SMBSC)

Monitoring Requirements. In Part 4 of the draft NPDES general permit, EPA requested comment on the value,

feasibility and safety of visual monitoring during application and of postapplication surveillance. The SMBSC agrees that

it is critical for applicators to monitor the integrity of application equipment by calibrating, cleaning, and repairing

equipment on a regular basis to reduce the potential for leaks, spills, and unintended/accidental release of pesticides to

waters of the U.S. and that this is the applicators' responsibility. We also agree with EPA's determination that

requirements for visual monitoring during pesticide application would not apply to applications made when the

applicator is the driver of aircraft.[FN 14]  

 

[FN 14] Ref from Fact Sheet, p. 87 
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Response 

EPA acknowledges support for the monitoring approach selected.   

 

Comment ID 626.1.001.015

Author Name: Latham Mark

Organization: Manatee County (FL) Mosquito Control District

Additionally, as discussed in the General Comments section of this document, we are in full concurrence with the EPA

proposal to allow visual monitoring of areas treated with aquatic pesticides and reporting of adverse incidences. 
 

Response 

EPA acknowledges support for the monitoring approach selected.   

 

Comment ID 627.1.001.011

Author Name: Gunnerson Chuck

Organization: Northern Plains Potato Growers Association (NPPGA)

Monitoring Requirements. In Part 4 of the draft NPDES general permit, EPA requested comment on the value,

feasibility and safety of visual monitoring during application and of post¬-application surveillance. The NPPGA agrees

that it is critical for applicators to monitor the integrity of application equipment by calibrating, cleaning, and repairing

equipment on a regular basis to reduce the potential for leaks, spills, and unintended/accidental release of pesticides to

waters of the U.S. and that this is the applicators' responsibility. We also agree with EPA's determination that

requirements for visual monitoring during pesticide application would not apply to applications made when the

applicator is the driver of aircraft.[FN14]

 

 

[FN14] Ref from Fact Sheet, p. 87 
 

Response 

EPA acknowledges support for the monitoring approach selected.   

 

Comment ID 635.1.001.023

Author Name: Curtis Thomas
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Organization: American Water Association, Association of California Water Agencies and Association of Metropolitan Water

Agencies

What are the value, feasibility and safety of visual monitoring during application and of post application surveillance

monitoring? Should large applicators provide ambient sampling data? (75 FR 31784)

 

The FIFRA pesticide label typically includes appropriate pesticide application rates for the target pest species and

application. The label often includes information on persistence of the pesticide in the environment. Every pesticide (i.e.,

herbicide, algaecide, insecticide, surfactant, etc.) has a different environmental persistence. For some pesticides this

means that there will be no detectable residue, but for others a residue will exist for some time period. For those

chemicals that have residue, the amount of residue will depend upon the application rate, time after application the

chemical is tested, and other factors.

 

Since the FIFRA label provides a conservative constraint on the potential for pesticide residuals occurring, the practical

constraints on monitoring for residual pesticide levels warrant particular attention. The general permit applies in: 

 

1. Situations unique to each aquatic use pesticide,

 

2. Applications to quiescent and flowing waters,

 

3. Use of pesticides in waters that may range from less than a foot in depth to tens of feet,

 

4. Applications that occur in spot applications and large scale, one-time events, and

 

5. Application events that take place at different times of day and in different seasons.

 

Perhaps most importantly, virtually all pesticides are measured using laboratory-based analytical techniques so the

observations drawn from field monitoring will not provide timely information to improve management of the pesticide

application.

 

Crafting a fair and uniform sampling and analysis strategy for monitoring pesticide residuals associated with aquatic use

pesticides is difficult. On the other hand, monitoring of operational parameters associated with sound pesticide

application are a natural extension of the general permit construct, tie closely to the FIFRA label, and are timely

measures of performance. 
 

Response 

EPA acknowledges support for the monitoring approach selected.   

 

Comment ID 637.1.001.010

Author Name: Rabe Bonnie
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Organization: New Mexico Department of Agriculture (NMDA)

-NMDA supports EPA's intent to allow visual verification to meet the requirements for site monitoring. 
 

Response 

EPA acknowledges support for the monitoring approach selected.   

 

Comment ID 642.1.001.002

Author Name: Ruiz Virginia

Organization: Farmworker Justice

We support comments submitted by Beyond Pesticides, and concur that EPA should strengthen current monitoring

requirements. Under the proposed general permit, an applicator must conduct visual spot checks of the applied area for

possible and observable adverse incidents, including to humans. Reported adverse effects should be made easily

available to the public, in an electronic format that does not require submission of Freedom of Information Act (FOIA)

requests to obtain the information. 
 

Response 

 

EPA having carefully considered all options, has concluded that the monitoring requirements stated in the PGP are sufficient to

ensure that Operators adhere to the Technology Based Effluent Limitations of the permit, and to ensure that information concerning

adverse incidents possibly resulting from pesticide discharges is reported to EPA.

 

Given that this is the first time that EPA is issuing NPDES permits for discharges from the application of biological pesticides, and

chemical pesticides that leave a residue to waters of the United States, EPA is not making adverse incident reports available online.

Based on information obtained during the five-year permit cycle, EPA will re-evaluate the suggestion.   At this time, adverse

incident reports may be made available to interested parties upon request, through the Freedom of Information Act procedures.   

 

Comment ID 646.1.001.008

Author Name: Unknown Unknown

Organization: Southlake Mosquito Lake Abatement District (SLMAD) County, Illinois

Section 4.2 Visual Monitoring Requirements for all Operators. The trustees believe this proposed requirement is again

highly impractical in its implementation and sure to be extremely expensive with little public health or scientific benefit.

The reporting will have to be performed by a human which means either the applicator will have to conduct a second
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"run" or a second individual will have to do an additional run., The "reporter" also will likely need to receive additional

training to do the new job. 
 

Response 

 

See responses to Comment ID 476.1.001.012 and Comment ID 398.1.001.018.

 

Comment ID 652.1.001.025

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.

Section 4.2 of the PGP states: "Visual assessments of the application site must be performed: a. During any post-

application surveillance or efficacy check that you conduct, if surveillance or an efficacy check is conducted. b. During

any pesticide application, when consideration for safety and feasibility allow." These monitoring requirements need to

be strengthened. Section 4.2(a) is purely voluntary. No post-application monitoring is required. Section 4.2 (b) of the

PGP's standard to perform a visual inspection, "when considerations for safety and feasibility allow" is too permissive.

Post-application monitoring needs to be required in order to evaluate the efficacy of the control measure, and to

ascertain whether the application resulted in an "adverse incident." Furthermore, without post-application monitoring,

the requirement of section 7.2 (m) to document "[a]ny unusual or unexpected effects identified to non-target organisms"

is rendered largely meaningless.

 

Operators should be required to conduct visual monitoring before, during and after the pesticide application to ensure

that non-target aquatic organisms are not adversely affected by the pesticide. On an annual basis, prior to any

applications, operators should determine the prevalence of non-target organisms and possible endangered or

threatened species within the application area(s). Within 24 hours of an application, operators should monitor the area

for adverse affects (including death) on any non-target organisms. Finally, within two to five days of the application,

operators should return to the application area in order to evaluate the efficacy of the application and visually inspect for

non-target organisms adversely affected as a result of the pesticide application. Where non-target organisms are

adversely affected in the area of the pesticide application, they should be tested for the pesticide at issue in order to

determine if that pesticide was the potential cause. 
 

Response 

 

See responses to Comment ID 476.1.001.012 and Comment ID 398.1.001.018.   Organism tissue sampling following an adverse

incident is inappropriate as a PGP requirement, as most pesticide Applicators do not have the resources and expertise required to

obtain, prepare and transport biological samples.  
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Comment ID 661.1.001.026

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

ARA supports EPA's decision to include visual site monitoring requirements in the PGP. The CWA allows water quality-

based effluent limitations (WQBELs) to be implemented through BMPs if numeric effluent limits are infeasible.[FN17]

 

[FN17]  Title 40, CFR 122.44(k)(3). 
 

Response 

EPA acknowledges support for the monitoring approach selected.  
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Comment ID 661.1.001.028

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

It would be costly, unnecessary and impractical to require operators to perform post-application surveillance. If the

operator responsible for the pesticide application is a for-hire applicator, it would be time-consuming and costly to return

to customer's property to perform continuous surveillance and would likely give the applicator no information regarding

pesticide residue. In other cases, the operator who owns the property may not have the expertise to perform post-

application surveillance. 
 

Response 

 

See response to Comment ID 476.1.001.012.

 

Comment ID 665.1.001.011

Author Name: Henderson Carol

Organization: New Hampshire Fish and Game Department

Page 14, 4.2 - Need to qualify the use of the statement "distress of non-target organisms and disruption of wildlife

habitat". How is this measured? 
 

Response 

 

EPA expects that all Operators, through a visual assessment, will be able to identify and report adverse effects  – an occurrence

which may imply that a pesticide has been improperly applied or that compliance with the effluent limits of the permit has not been

achieved.  EPA acknowledges that some damage or mortality to non-target organisms may reasonably be expected during the

course of a pesticide treatment, but expects that Operators will identify effects that seem egregious or abnormal in light of their

professional judgment.  The language "including but not limited to the unanticipated death or distress of non-target organisms"

conveys EPA’s intent for Operators to identify and report adverse effects that are abnormal in the context of typical pesticide use.

The fact sheet accompanying  the permit further describes that during a visual inspection, Operators should watch for distressed or

dead juvenile and small fish, washed up or floating fish, fish swimming abnormally or erratically, fish lying lethargically at the

water surface or in shallow water, fish that are listless or nonresponsive to disturbance, the stunting, wilting, or desiccation of non-

target submerged or emergent aquatic plants, and other dead or visibly distressed non-target organisms including amphibians,

turtles, and macro-invertebrates. These observations must be noted unless they are deemed not to be aberrant (for example,

distressed non-target fish are to be expected when conducting pest control with rotenone and non-target vegetation will be stressed
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near the target of contact herbicides). It should be noted that observation of these impacts does not necessarily imply that a pesticide

has been misused or that there has been a permit violation or an instance of noncompliance, but may provide cause for further

investigation of local water quality or reconsideration of Pest Management Measures.

 

Comment ID 667.1.001.009

Author Name: Unknown Unknown

Organization: A&B Irrigation District et al.

All operators covered under this permit must conduct spot checks in the area to and around where pesticides are

applied for possible and observable adverse incidents, as defined in Appendix A, caused by application of pesticides,

including but not limited to the unanticipated death or distress of non-target organisms and disruption of wildlife habitat,

recreational or municipal water use. Visual assessments of the application site must be performed:

 

a. During any post-application surveillance or efficacy check that you conduct, if surveillance or an efficacy check is

conducted.

 

b. During any pesticide application, when considerations for safety and feasibility allow.

 

Draft Permit at 14. The Irrigation Entities agree with EPA that visual monitoring is sufficient and agree with the

requirements set forth in Section 4.2. 
 

Response 

EPA acknowledges support for the monitoring approach selected. 

 

 

Comment ID 668.1.001.021

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

Monitoring Requirements: In Part 4 of the draft NPDES general permit, EPA requested comment on the value,

feasibility and safety of visual monitoring during application and of post-¬application surveillance. The MCD agrees that

it is critical for applicators to monitor the integrity of application equipment by calibrating, cleaning, and repairing

equipment on a regular basis to reduce the potential for leaks, spills, and unintended/accidental release of pesticides to

waters of the US. [FN 31] This is the applicators' responsibility. However, all operators must monitor the amount of

pesticide applied to ensure that the lowest amount needed to effectively control the pest is used, "…depending on

conditions…" and balance pest control application rates with the need for efficacy and the avoidance of pesticide

resistance development. The MCD also agrees with EPA's determination that requirements for visual monitoring during
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pesticide application would not apply to applications made at night or when the applicator is the driver of aircraft,

watercraft or vehicular pesticide applications. [FN 32] The MCD agrees with EPA's requirement that operators conduct

spot checks in the area to and around where pesticides are applied for possible and observable adverse incidents to

the extent that they may be conducted (a) during any post¬-application surveillance or efficacy check that the operator

chooses to conduct; or  (b) during any pesticide application, when considerations for safety and feasibility allow. 

 

[FN 31] Draft PGP, p. 14

 

[FN 32] PGP Fact Sheet, p. 87  
 

Response 

EPA acknowledges support for the monitoring approach selected. 

 

 

Comment ID 675.1.001.018

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

In Part 4 of the draft NPDES general permit, USEPA requested comment on the value, feasibility and safety of visual

monitoring during application and of postapplication surveillance. MABA agrees that it is critical for applicators to

monitor the integrity of application equipment by calibrating, cleaning, and repairing equipment on a regular basis to

reduce the potential for leaks, spills, and unintended/accidental release of pesticides to waters of the US; [FN 28] this is

the applicators' responsibility. However, all operators must monitor the amount of pesticide applied to ensure that the

lowest amount needed to effectively control the pest is used, "…depending on conditions…" and balance pest control

application rates with the need for efficacy and the avoidance of pesticide resistance development. We also agree with

USEPA's determination that requirements for visual monitoring during pesticide application would not apply to

applications made at night or when the applicator is the pilot of aircraft or watercraft, or operator of terrestrial vehicles,

making pesticide applications. [FN 29] We agree with USEPA's requirement that operators conduct spot checks in the

area to and around where pesticides are applied for possible and observable adverse incidents to the extent that they

may be conducted (a) during any postapplication surveillance or efficacy check that the operator chooses to conduct; or

(b) during any pesticide application, when considerations for safety and feasibility allow. 

 

[FN 28] Draft PGP, p. 14

[FN 29] PGP Fact Sheet, p. 87 
 

Response 

EPA acknowledges support for the monitoring approach selected. 
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Comment ID 680.001.021

Author Name: Hamilton Keri

Organization: Wyoming Farm Bureau Federation

Section 4.2 the monitoring requirement, requires operators to monitor for disruption of wildlife habitat. We suggest this

type of a requirement will result in a significant cost to either the applicators or the entities who own the land. Since

most operators will not have education in wildlife or wildlife habitats, the requirement they monitor for effects on these

types of activities will require them to hire someone with those skills. We have had instances where information has not

been accepted by an agency since the individual providing that information did not have a degree or training in the

proper field. We do not believe this is what Congress intended when they passed the Clean Water Act. 
 

Response 

 

See response to Comment ID 665.1.001.011.  EPA believes it has authority under the CWA to require monitoring for immediate,

observable adverse effects on land or in water that may be associated with the application of a pesticide to waters of the United

States.

 

Comment ID 690.1.001.028

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

What is the value, feasibility and safety of visual monitoring during application and of post application surveillance

monitoring?

 

There is minimal value in having additional requirements for visual monitoring. With respect to large applications that

exceed the NOI thresholds, clients and stakeholders are already conducting visual inspections to verify product

performance. 
 

Response 

See response to Comment ID 476.1.001.012.

 

Comment ID 690.1.001.032

Author Name: Troxler Steven
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Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

What sampling approaches best accommodate issues of safety and accessibility?

 

Visual inspections after application with sample collection only if adverse impact is observed. 
 

Response 

 

The PGP does not require Operators to collect samples.  See response to Comment ID 337.1.001.007.

 

Comment ID 693.001.013

Author Name: Caton William

Organization: FLORIDA FISH AND WILDLIFE CONSERVATION COMMISSION

Visual monitoring during and post-application of larger aquatic plant control operations using herbicides is both feasible

and valuable for assessing effectiveness of current applications and to determine if future applications need to be

altered to improve selectivity. Visually monitoring of small scale applications or spot treatments can be costly and

provide much less valuable or useful data. 

 

Regarding sampling for residues, there is value to sampling after applying newly registered compounds or for new use

patterns of existing registered products. There is also value in residue sampling when monitoring progress of herbicide

applications to control submersed aquatic plants to ascertain that herbicide concentrations are of sufficient doses and

sustained for sufficient duration to achieve desired control of target plants. There is little value added for sampling after

small scale herbicide applications or repeated sampling after applications that have been sampled previously in the

same water body or under similar conditions. 

 

There are numerous environmental tests required by EPA during the registration process for herbicides used in U.S.

waters to control aquatic weeds and algae. These data are also evaluated by the Florida Department of Agriculture and

Consumer Services as well as environmental and health agencies prior to registration for use in Florida waters. While

this testing establishes standards for general use, FWC sees value in additional testing (sampling) for newly registered

compounds as well as new use patterns for existing registered compounds in Florida waters and under Florida climate

conditions. Once compounds are registered, or during the registration process, FWC contracts with researchers at

universities or government institutions to develop the most appropriate strategies to apply herbicides at the lowest cost-

effective and selective rates. Studies start in small tanks or pools and move to progressively larger ponds and lakes

before authorizing large-scale use. Parameters tested include dissipation and degradation in Florida waters, impacts to

target plants and non-target organisms within and outside treatment areas, and water quality impacts. Water sampling

and more intensive visual monitoring are conducted in several lakes until outcomes become predictable in individual or

similar systems. This information is then shared with applicators under contract or permit with FWC at workshops,

training courses and scientific conferences. After several herbicide applications under similar conditions, there is

seldom new information and therefore little value added by sampling additional or repeated applications. 
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Analyzing for pesticide residues is extremely expensive. Considering the scope of managing invasive aquatic plants in

Florida's tropical climate, requiring routine sampling and analysis would create a financial burden on FWC that would

adversely affect the agency's ability to complete its mission. 
 

Response 

 

EPA disagrees that visual monitoring of small scale applications would prove excessively costly under the current permit

framework.  Visual monitoring may be performed during the application and the PGP does not compel Operators to return to the

treatment area if doing so falls outside the scope of normal practice. Water quality sampling for pesticide residues is not required

under this PGP. See response to Comment ID 337.1.001.007.    

 

Comment ID 703.001.014

Author Name: Hancock William

Organization: Marine Biochemists owned by Arch Chemicals, Inc.

We support this provision; the "for hire" applicator should conduct visual monitoring of the site while making the

application to water assuming it does not interfere with the safe operation of the boat. The "for hire" applicator does not

need to return to the application site for additional visual monitoring unless it is required to comply with the FIFRA label. 
 

Response 

 

See responses to Comment ID 476.1.001.012 and Comment ID 398.1.001.018.

 

 

Comment ID 738.001.015

Author Name: Schmitz Marc

Organization: Marine Biochemists,  Aquatic Management Company

Visual Monitoring

We support this provision; the "for hire" applicator should conduct visual monitoring of the site while making the

application to water assuming it does not interfere with the safe operation of the boat. The "for hire" applicator does not

need to return to the application site for additional visual monitoring unless it is required to comply with the FIFRA label. 
 

PGP Responses to Comments Site Monitoring

239110/31/2011 04:04 PM EDT



 

Response 

See responses to Comment ID 476.1.001.012 and Comment ID 398.1.001.018.

 

 

Comment ID 837.1.001.022

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

The draft PGP would only require periodic visual monitoring during applications, and  even then, only "when

considerations for safety and feasibility allow."  2010 Draft PGP, at 14. This is insufficient, unreliable, and

unenforceable. 

 

Visual monitoring does not prevent problems. 

 

Once a problem is identified using visual monitoring, the damage has been done.  The draft PGP would not even

require monitoring after treatment, when some water quality problems may present themselves-such as fish kills from

oxygen depletion due to massive weed die-offs.   This is particularly concerning in areas such as Lake Pend Oreille in

North Idaho, where the waterways are home to bull trout, a threatened species.  It is neither wise nor practical to look

for dead bull trout to determine whether an operator has applied the appropriate level of herbicide to the waterway.

Similarly, in the case of aquatic weed management, the draft PGP seems to accept some collateral damage to native

plants in the vicinity of an aquatic weed invasion.  But defining an acceptable amount of off-target mortality is subjective

and too easily abused. 

 

Furthermore, visual monitoring cannot determine whether water use restrictions can be lifted.  Nor can it practically

determine possible and observable adverse incidents that could affect municipal water use.  How can a discharger

know to warn a municipal water utility in advance that there may be a contamination of the water supply with only visual

monitoring?   
 

Response 

 

See response to Comment ID 725.1.001.006. Visual monitoring as required in the PGP (Part 4.2) is a tool to respond to and correct

potential problems.  In the case of particularly egregious or frequently reported adverse incidents, fish tissue or sediment sampling

may be part of the Agency’s follow-up efforts if EPA determines that such analysis would be necessary.  The PGP requires

reevaluation of Pest Management Measures to reduce impacts related to pesticide applications.  EPA acknowledges that some

secondary effects, such as fishkills resulting from low dissolved oxygen following weed die-offs, may be the consequence of

options trade offs (others being more frequent pesticide use to kill weeds gradually or degradation of habitat due to non-treatment)

which Operators must consider prior to treatment.  Adverse incident observation cannot in and of itself, determine whether the

appropriate level of pesticide has been applied.  However, EPA expects that Operators, using their best professional judgment,
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should be able to observe and report off-target mortality that is outside the range of usual and acceptable impacts.   

 

Comment ID 841.001.008

Author Name: Coram Phil

Organization: The Florida Department of Environmental Protection

At the time of submittal of an NOI an operator is likely to know the geographic area in which they may apply pesticides

but are unlikely to be able to identify all specific waters to which they may apply over the five year term of permit

coverage. It is sufficient to know the geographic area at the time of NOI submittal. The identification of specific waters to

which pesticides are applied should be a required part of record keeping.

 

 

 

 
 

Response 

 

The Annual Report requires that Operators describe the treatment area and waters treated in greater detail than the NOI when

possible.  

 

Comment ID 841.001.009

Author Name: Coram Phil

Organization: The Florida Department of Environmental Protection

Considering the Court's ruling that only the residue from applications of chemical pesticide are a pollutant subject to

NPDES permitting we see little regulatory value in ambient sampling conducted by permittees, as it would be

impossible to distinguish the concentration of pesticide from its residue. That said, ambient samples collected as part of

pesticide registration process or a State's ambient water quality sampling program would be useful in assessing the

effectiveness of BMPs. 
 

Response 

 

EPA is not requiring ambient sampling to be conducted by permittees.
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Comment ID 907.1.001.006

Author Name: Clary Patricia

Organization: Californians for Alternatives to Toxics (CATs)

Monitoring

 

EPA is requesting comment on the value, feasibility and safety of visual monitoring during application and of post

application surveillance monitoring.

 

Since pesticides once entered into the environment are essentially invisible, and because harm cannot be assessed

during application unless chemical release has been extremely gross, there is little to no value to visual monitoring as

rather lamely proposed by EPA. Visual monitoring is nothing more than making sure that most of the pesticide gets to

the target. Postapplication surveillance is not required unless the applicator is doing what it would be doing anyway

without the PGP. What should the applicator look for and how would problems be reported if the applicator is not one

that must submit an NOI? There is little or no direction even for the valueless visual inspection that's proposed. 
 

Response 

 

See responses to Comment ID 476.1.001.012 and Comment ID 665.1.001.011.  The visual monitoring and adverse incident

reporting requirements for all Operators are identical, regardless of whether or not an NOI is required.  

 

Comment ID 931.001.011

Author Name: Mahoneyer Dennis

Organization: County of Salem Mosquito Extermination Commission

In mosquito control, visual monitoring during application is sufficient to provide the information the US EPA is seeking.

Most agencies do not possess the personnel to participate in post-application monitoring. Furthermore, using ambient

sampling data would be way too costly and is unlikely to provide the source of any found contaminates. 
 

Response 

See responses to Comment ID 476.1.001.012 and Comment ID 398.1.001.018.  Also, EPA is not requiring ambient water quality

sampling.

 

4.3 - ADDITIONAL EPA MONITORING [REQUEST FOR COMMENT]
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Comment ID 183.001.002

Author Name: David J.

Organization:  

3) Would it be possible to identify representative Mosquito Districts that could receive funding from EPA to study water

quality as part of their plans? The thought is that monitoring data could be paid for by EPA to further refine BMP's, but

local District's cannot afford to fund those studies. 
 

Response 

 

The PGP does not require Operators to conduct water quality studies. However a valuable use of permittees’ annual reports is to

evaluate where and how much pesticides are being used to better target water quality monitoring programs in the future.

 

Comment ID 222.1.001.005

Author Name: Wolf Stanley

Organization: North Dakota Weed Control Association (NDWCA)

Most of the waters in North Dakota do not have a water quality baseline. North Dakota has conducted a water quality

study which encompassed major flowing rivers but did not include any potholes or small lakes. What happens if there is

no baseline data for potholes or small streams within a weed district's TMA? Will the permit be denied? 
 

Response 

 

EPA is not requiring water quality sampling in the final permit, nor is EPA requiring any type of baseline data in order to be

covered.

 

Comment ID 248-cp.001.011

Author Name: Knepper Randall

Organization: Saginaw County Mosquito Abatement Commission

This section also states the "EPA is seeking feedback regarding requiring the "largest of the large" entities to conduct

water quality sampling." First how would "largest of the large" be determined? Second the EPA has to take into

consideration the enormous cost to agencies for water quality sampling and what would be the real benefit of this? In

summary I feel water testing would provide meaningless data and thus this requirement should be eliminated. 
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Response 

 

EPA is not requiring water quality sampling in the final permit. 

 

Comment ID 267.1.001.006

Author Name: Carlson Douglas

Organization: Indian River Mosquito Control District

We caution a requirement to obtain water quality data because of the expense involved. Governmental programs

already suffering from budget constraints would have to pass this additional expense on to the taxpayers adding to their

economic stress. Perhaps even more importantly, such information would be of questionable value because it is not

likely to delineate the source of the pesticide. Agriculture and urban operators frequently use similar chemicals in and

around mosquito control applications and are, typically, largely responsible for the bulk of pesticide applications. 
 

Response 

 

EPA is not requiring ambient water quality monitoring in the final permit.

 

Comment ID 269.1.001.009

Author Name: Stieren Terry

Organization: Minnesota Pesticide Information & Education

However, we are opposed to EPA's consideration of requiring the largest pesticide "applicators" to provide ambient

sampling data.

 

First, the "largest" applicators in these cases would likely be aerial applicators that may treat more than 1500 acres per

day. It is not feasible for EPA to require these applicators to return to remote, distant, and often inaccessible locations to

collect ambient water quality samples-nor is it reasonable for EPA to require "operators" to provide such data. If EPA

desires ambient water quality sampling, it should be done in conjunction with EXISTING state water-quality monitoring

programs. Currently the state of Minnesota has both ground and surface water monitoring programs with a focus on

pesticide residues. These programs should be sufficient to satisfy any need for ambient water quality monitoring.

 
 

Response 
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EPA is not requiring ambient water quality monitoring in the final permit.

 

Comment ID 276.1.001.006

Author Name: Matton Priscilla

Organization: Northeastern Mosquito Control Association (NMCA)

We do not support requiring water quality sampling after an application for a variety of reasons including; uncertainty of

origination of other products, cost associated with testing, who will provide testing and how many samples are required

to provide scientific data. Further, increased record keeping, hiring of staff to insure compliance with requirements, or

costs to perform more rigorous monitoring etc, are just not feasible during these tough economic times. 
 

Response 

 

EPA is not requiring water quality sampling in the final permit.

 

 

Comment ID 284.1.001.023

Author Name: Mountfort Tom

Organization: Denver Water

Denver Water does not know what constitutes the largest of the large applicators. That said, a requirement that

operators or for hire applicators provide ambient sampling data would be difficult to implement as it is unclear how one

would conduct water quality based sampling for the application of pesticides. 
 

Response 

 

EPA is not requiring water quality sampling in the final permit.

 

 

Comment ID 285.001.005

Author Name: Holme Brie
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Organization: Portland Water District,  Maine

EPA should require meaningful water quality monitoring after pesticide applications in all cases, just like EPA requires

for other sources of permitted water pollution . The draft permit does not require instream monitoring after pesticide

applications; instead, the applicator need only conduct a visual "spot check," and need only do that if the opportunity

arises. [p. 14, 31] 
 

Response 

 

See responses to Comment ID 337.1.001.007 and Comment ID 476.1.001.012.

 

Comment ID 290.1.001.028

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue: The appropriateness of ambient water quality sampling and which entities should be required to do this.

 

Comment: The Federal register Notice mentions that EPA is seeking feedback regarding requiring the "largest of the

large" entities to conduct water quality sampling. In California as of 2004, there are 31 mosquito control districts with

budgets in excess of $1 million (with a range or $1.016 million - $9.2 million) and 28 districts with budgets ranging from

$11 ,000 - $929,336. Given the etremely small tax revenue margins under which all of these entities operate, it is

difficult to define a cutoff point where district revenue would allow for sufficient ambient water quality monitoring that

would be ecologically meaningful. For example. Sacramento-Yolo County estimates Ihat a water quality sampling

program within its jurisdiction would consume 20% of its $7 million budget (Supplemental Testimony of Joseph M

Conlon before the US House of Representatives Committee On Transportalion And Infrastructure, Suhcommiltee On

Water Resources And The Environment. Decemher 20. 2002).

 

Thus, choosing which mosquito control entities conduct this sampling and the numbers of samplcs that would be

required is extraordinarily problematic, even for the best-resourced entity. Mosquito control entities in the states under

which this PGP would operate (with the possible exception of Massachusetts, which operates out of a statewide,

centrally managed and funded consortium), do not possess these same resources to conduct even a minimal ambient

water quality testing program. Furthermore, in the absence of federal assistance, stale budget shortfalls would preclude

state assistance in ambient waler quality testing. In states with a limited number of districts or those with only

marginally-funded programs, the testing simply could not be done.

 

Breakdown rates of adulticide chemicals applied via ULV can be exceedingly rapid due to any number of continually

shifting environmental factors . The interval between application and sampling can then be determinative as to whether

a residue could be detected or not. Thus, if sampling is made after 24 hrs, in most cases there will be no residue

detected. What, then, is the point of sampling? How is residue determined at the point source of application ifnone can

be determined after 24 hours. Has a MAD in point of fact made an application or a pollutant if residue is non-detectable
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after application? Is it a pollutant after the fact only when there is residue detected that can be traced to the mosquito

control application?

 

How will "down the drain" chemicals such as permethrin be differentiated from mosquito control applications in sampling

if ambient water sampling is required and a corrective action is needed? How would other sources of the same

pesticide active/synergist be differentiated in an upset or adverse event?

 

Monitoring of Bti and other biocontrols will be problematic in terms of identifying the source of any product found since

Bti and its congeners are natural soil organisms.

 

Recommendation: Ambient water testing would not provide meaningful results and should not be required. 
 

Response 

 

EPA is not requiring ambient water quality monitoring in the final permit.

 

 

Comment ID 293.1.001.007

Author Name: Hansten Alan

Organization: North Side Canal Company, Ltd.

Exclude unnecessary and costly water sampling procedures from the permit process. 
 

Response 

 

EPA is not requiring water quality sampling in the final permit.

 

Comment ID 296.1.001.012

Author Name: Delaney Tom

Organization: Professional Landcare Network (PLANET)

There should be no requirement to monitor the amount of pesticide used. It is a violation of FIFRA for any person to use

a pesticide in a manner inconsistent with its EPA-approved labeling. Our industry members are licensed and certified

through the states, and they have adequate laws and regulations to enforce label violations, and accidents and misuse

of pesticides. 
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Response 

 

See response to Comment ID 281.1.001.025.

 

Comment ID 311.1.001.021

Author Name: Van Wychen Lee

Organization: Weed Science Society of America (WSSA)

The EPA states (75 Fed Reg 107:31784 (June 4, 2010)) that it is considering requiring the largest applicators provide

ambient sampling data and asks for comments relative to this.  The largest operators are generally state or federal

forestry, water management, or health (e.g., mosquito control) agencies, and other parts of these agencies likely

already conduct ambient monitoring for both water quality research and CWA compliance. The EPA should explore

efficiencies already present within such operators before requiring additional ambient sampling.  
 

Response 

EPA is not requiring water quality sampling in the final permit.

 

Comment ID 318.001.004

Author Name: Holme Colin

Organization: Lakes Environmental Association

There needs to be meaningful monitoring after all pesticide applications (water quality testing and documented habitat

assessment by qualified individuals both before and after an application) [p. 14, 31] 
 

Response 

See response to Comment ID 337.1.001.007.

 

Comment ID 319.2.001.015

Author Name: Guthrie, Sr. Douglas

Organization: Monmouth County Mosquito Extermination Commission (MCMEC)

The appropriateness of ambient water quality sampling and who should be required to do this. Should ambient water
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quality monitoring be a requirement of this PGP and who should have to do it? How would the results of such sampling

be best interpreted? Is there a way to obtain ambient data without burdening individual applicators?

 

As USEPA cites the USGS study of pesticide contamination, most of the pesticides applied in the United States are

agricultural uses and residential use. The majority of pesticide applications are not regulated under this PGP. Any

ambient water quality results would reflect a snap shot of pesticides used within a watershed by all pesticide users,

covered by the permit or not. Such results could not be definitively tied to any use pattern covered under this permit.

Therefore, ambient water quality should not be a requirement of this PGP or associated with this PGP in any way.

 

In New Jersey, the ambient water quality monitoring network consists of State NJDEP and county health departments.

In Monmouth County, the scope and capabilities of the Health Department has been reduced by the dismantling of their

in-house laboratory. Few laboratories have the certification to test for pesticides and/or their degradates. The tests are

relatively costly compared to other water quality parameters (nutrients, dissolved oxygen, TSS). Unless the EPA

provides funding to test for pesticides, such a requirement would be burdensome to local agencies. 
 

Response 

 

EPA is not requiring water quality sampling in the final permit.

 

Comment ID 331.1.001.011

Author Name: Rauscher Kenneth

Organization: Michigan Department of Agriculture (MDA)

8. EPA is considering having the largest of the large applicators provide ambient sampling data. How large would be

appropriate for such a requirement? Should these data be used to enhance the cycle of information EPA will use in

assessing the selected BMPs rather than compliance? What types of monitoring requirements are appropriate for each

of the four pesticide use categories covered under this permit? What would be the cost of monitoring? What are the

best monitoring methodologies when sampling for the residues of chemical pesticides? What sampling approaches

accommodate issues of safety and accessibility? What timing and frequencies are best in these situations? 

 

MDA does not recommend ambient sampling. In cases of adverse effect (like a fish kill) MDA will investigate and if

necessary will collect samples to determine compliance with pesticide label use directions and to determine if a legal

application has a reportable adverse effect under FIFRA 6(a)(2). MDA questions the value sampling without an

explanation of the value it adds to environmental protection and compliance monitoring as it will add significant cost

(MDA lab costs range from several hundred dollars to thousands of dollars per sample). 
 

Response 
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EPA is not requiring water quality sampling in the final permit. 

 

Comment ID 336.2.001.004

Author Name: Moore David

Organization: Southwest Florida Water Management District (SWFWMD)

The District supports the monitoring program that EPA proposes for the PGP and agrees that ambient water quality

monitoring is neither necessary nor feasible even for large applicators for the reasons stated on pages 85 and 86 of the

fact sheet. Monitoring intentional and intermittent discharges of pesticides poses challenges that are unlike existing

end-of-pipe NPDES discharges and not necessary to comply with any applicable effluent limitation or water quality

standard. 
 

Response 

EPA acknowledges support for the monitoring approach selected.  

 

Comment ID 337.1.001.008

Author Name: Knight Sylvia

Organization: Earth Care Ministry

1. Please institute requirements for water quality monitoring (including groundwater) on a regular and consistent basis

for each PGP issued.

2. Please require water quality monitoring to include degradates in any tests for pesticides. 
 

Response 

 

See response to Comment ID 337.1.001.007. 

 

 

 

Comment ID 350.1.001.002

Author Name: Sales Tracie

Organization: Merrimack River Watershed Council,  Inc. (MRWC)
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As mentioned in the NPDES PGP fact sheet, ambient monitoring for pesticides can be quite difficult and expensive.

Therefore, in its permit EPA has required spot checks as a means of monitoring for ecological or water quality

problems. MRWC recognizes that it is not feasible to require all permittees to conduct full ambient monitoring all the

time; however, we feel that EPA should require certain permittees to monitor more thoroughly. EPA has considered

requiring that very large applicators test for water quality. MRWC suggests, however, that rather than having the largest

applicators conduct site monitoring, EPA should instead require that the permittees whose applications have caused the

most numerable proven adverse incidents conduct ambient monitoring. EPA can set an adverse incidents threshold,

and once permittees have surpassed this threshold they will be responsible for thorough site monitoring in all areas

affected by the adverse incidents for the current and following year. EPA can monitor the number of proven adverse

incidents per applicator by using the previously suggested adverse incidents reporting database. The benefits of this

system are twofold. First, adverse incidents generally signify a problem with water quality, and thus those sites that are

experiencing the most adverse incidents - as are defined in PGP Appendix A - are in greatest need of monitoring to

help determine the site's underlying problems. Second, this system might act as a preventative measure for adverse

incidents because permittees will want to avoid the costs and difficulties of monitoring their sites. Applicators might then

take more care in their application so as to avoid adverse incidents and consequently avoid taking on the burden of

ambient monitoring. However, this method of determining who should monitor will only work if all incidents are reported

and evaluated by EPA or its designated authority. 
 

Response 

EPA is not requiring water quality sampling in the final permit. EPA believes it is appropriate to leave it up to the permitting

authorities to determine if additional measures would be required of certain permittees.

 

Comment ID 356.1.001.015

Author Name: Unknown Unknown

Organization: Lee County Mosquito Control District (LCMCD)

Page 3178331784, D. Key Permit Provisions for Which EPA Is Soliciting Comment; Monitoring

 

EPA is considering having the largest of the large applicators provide ambient sampling data. How large would be

appropriate for such a requirement? Should these data be used to enhance the cycle of information EPA will use in

assessing the selected BMPs rather than compliance? What types of monitoring requirements are appropriate for each

of the four pesticide use categories covered under this permit? What would be the cost of monitoring? What are the

best monitoring methodologies when sampling for the residues of chemical pesticides? What sampling approaches

accommodate issues of safety and accessibility? What timing and frequencies are best in these situations?

 

LCMCD Comment Ambient sampling is unreasonable considering the favorable 30 year history for mosquito control

practices and adverse effects are very rare and usually associated with a spill. The value of the information relative to

CWA is nonexistent with the PGP since all products used have an EPA Label. The EPA has already determined that

following the label poses no unreasonable risk. The cost of ambient sampling for mosquito control activities is more

than prohibitive. 
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Response 

 

EPA is not requiring water quality sampling in the final permit.

 

Comment ID 359.1.001.014

Author Name: Ricci E.

Organization: Mass Audubon

There is scientific uncertainty regarding the ecological effects of repeated aerial applications of Bti over large areas of

wetlands year after year. There is some evidence that this may reduce the diversity of dragonflies (mosquito predators),

probably through food chain effects. EPA should study this issue in more detail, and consider requiring ecological

monitoring for large-scale repeated applications of Bti to wetlands, particularly those supporting federal or state-listed

rare or endangered species. Use of methoprene in catch basins draining to coastal estuaries is also a concern of many

in the conservation community. Although the review undertaken several years ago by the state found no undue risk,

some degree of uncertainty remains. Since Bti is effective, it should be preferred over methoprene particularly where

drainage to coastal waters will occur. 
 

Response 

The PGP does not specify what pesticides should be used instead of others. Rather, the PGP provides what requirements must be

complied with for discharges of any FIFRA registered pesticides to waters of the United States.

 

Comment ID 361.1.001.016

Author Name: Brill Jan

Organization: Bayer CropScience

Issue: The appropriateness of ambient water quality sampling and which entities should be required to do this.

 

Comment: The Federal Register Notice mentions that EPA is seeking feedback regarding requiring the "largest of the

large" entities to conduct water quality sampling. In California as of 2004, there are 31 mosquito control districts with

budgets in excess of $1 million (with a range of $1.016 million - $9.2 million) and 28 districts with budgets ranging from

$11,000 - $929, 336. Given the extremely small tax revenue margins under which all of these entities operate, it is

difficult to define a cutoff point where district revenue would allow for sufficient ambient water quality monitoring that

would be ecologically meaningful. For example, Sacramento-Yolo County estimates that a water quality sampling

program within its jurisdiction would consume 20% of its $7 million budget (Supplemental Testimony of Joseph M

Conlon before the U.S. House Of Representatives Committee On Transportation And Infrastructure, Subcommittee On
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Water Resources And The Environment, December 20, 2002).

 

Thus, choosing which mosquito control entities conduct this sampling and the numbers of samples that would be

required is extraordinarily problematic, even for the best-resourced entity. Mosquito control entities in the states under

which this PGP would operate (with the possible exception of Massachusetts, which operates out of a statewide,

centrally managed and funded consortium), do not possess these same resources to conduct even a minimal ambient

water quality testing program. Furthermore, in the absence of federal assistance, state budget shortfalls would preclude

state assistance in ambient water quality testing. In states with a limited number of districts or those with only

marginally-funded programs, the testing simply could not be done.

 

Degradation rates of mosquito adulticide active ingredients applied via ULV can be exceedingly rapid due to any

number of continually shifting environmental factors. The interval between application and sampling can then be

determinative as to whether a residue could be detected or not. Thus, if sampling is made after 24 hrs, in most cases

there will be no residue detected. What, then, is the point of sampling? How is residue determined at the point source of

application if none can be determined after 24 hours. Has a MAD in point of fact made an application of a pollutant if

residue is non-detectable after application? Is it a pollutant after the fact only when there is residue detected that can be

traced to the mosquito control application?

 

How will "down the drain" chemicals such as permethrin be differentiated from mosquito control applications in sampling

if ambient water sampling is required and a corrective action is needed? How would other sources of the same

pesticide active/synergist be differentiated in an adverse event?

 

Monitoring of Bti and other biocontrols will be problematic in terms of identifying the source of any product found since

Bti and its congeners are naturally occurring soil organisms.

 

Recommendation: Ambient water testing would not provide meaningful results and should not be required. 
 

Response 

 

EPA has carefully considered the challenges to an ambient water quality monitoring requirement (see response to Comment ID

337.1.001.007) including those raised by the Commenter.  EPA is not requiring ambient water quality monitoring via the PGP.  

 

Comment ID 365.1.001.035

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

Regarding the question of ambient water monitoring-if EPA would like, MDA can supply our Standard Operating

Procedures (SOPs). It is unclear what is meant by the largest of the large, when discussing who may be asked to

provide ambient monitoring data. An issue with this potential requirement is the need for a Quality Management Plan,

Quality Assurance Project Plans, adherence to SOPs by samplers who do not understand the need for qa/qc in the
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field, the sensitivity of analytical equipment and therefore the potential for contamination to lead to false results, the

need to verify detections and the cost and time associated with that requirement, the cost of analysis, the need for

vigorous qa/qc review of the laboratory's work, and the simple impracticality of having someone who applies pesticides

for a living conducting sampling for pesticides. They would need to have a different vehicle that never contains

pesticides or anything with any potential pesticide residue on it, as well as a separate space to contain all sampling

equipment that cannot come in contact with any pesticide residue. This would be a very difficult requirement for the

applicator's to meet, as well as being very likely to provide incorrect data to EPA. 
 

Response 

EPA is not requiring ambient water quality monitoring via the PGP. 

 

Comment ID 374.001.004

Author Name: Hogan Leland

Organization: Utah Farm Bureau Federation (UFBF)

4. The question is raised in the fact sheet about requiring ambient water quality monitoring. Farm Bureau is concerned

that additional and unnecessary costs to meet such a requirement would adversely affect our State. Utah has been

doing basin intense water quality monitoring on a rotating basis and there has been no indication that water quality in

Utah has been or is impaired as a result of pesticide applications. If a problem is indicated in the state's regular water

quality monitoring program, then more intense monitoring could be implemented. We suggest not requiring ambient

water quality monitoring as a condition permitting. 
 

Response 

EPA is not requiring ambient water quality sampling in the PGP.  

 

Comment ID 378.1.001.026

Author Name: Dwinell Steven

Organization: Florida Department of Agriculture and Consumer Services

The issue of monitoring for residues of chemical pesticides in waters to which pesticides are applied goes to the heart

of the difference between regulation of pesticides and the regulation of any other pollutant regulated by the Clean Water

Act. For the pollutants for which the CWA was created, such as industrial waste, municipal wastes, and storm water

runoff, the CWA is the primary regulatory mechanism for regulating the discharge and environmental impact of these

materials. For pesticides, FIFRA is the primary mechanism. Any impact on water quality, any environmental impact, any

safety issue associated with the use of a pesticide can be and is adequately regulated through the application of FIFRA.

If a problem arises through the use of the product when used according to the directions for use on the pesticide label,
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there are FIFRA mechanisms to modify or prohibit that use. If a problem arises through the misuse of a product, there

are FIFRA mechanisms to take enforcement action against the operators who are misusing the product. Moreover, the

fact that a pesticide is being applied to, over, or near water is because EPA has already approved that use. The

pesticide has been extensively evaluated by the Agency, and questions of impact on water quality, impacts on non-

target species, safety, and other environmental impacts have been considered. In order for the pesticide to be in use,

the Agency would have to already determine that these impacts were acceptable. If it is determined through an advance

in knowledge that the impacts are unacceptable, FIFRA mechanisms can be used to address the situation.

 

For this reason, collection of data on the presence of pesticides in waters where they are legally applied provides no

useful information. The pesticides and their degradation products will be present in those waters. The concentrations

will vary depending on when and where the samples are collected. The presence of these pesticides and degradation

products will not provide any information regarding effectiveness of the permit conditions. 

 

Sampling and analysis of water for pesticide residues is expensive. Costs for analysis can run into the hundreds to

thousands of dollars per sample, depending on the complexity of the analysis and the quality assurance requirements.

As an estimate for the analysis of a pesticide sample for a non- profit organization (Florida Department of Agriculture

and Consumer Services) the cost per sample was between $350 to $700 per sample analyzed, not including the cost of

sample collection and transport. 

 

For the pesticide uses included in the draft PGP, the costs of sampling and analysis will be borne by public agencies,

many of which are already financially stressed to meet their public health and environmental protection missions. This is

especially true if EPA decides that the "largest of the large" will be required to conduct such sampling. The largest

entities performing the pesticide use patterns included in the draft PGP are public agencies, either local, state, or

federal. The costs for the monitoring will therefore be borne by the public at the expense of the mission of those

agencies. 

 

If EPA is interested in collecting data on pesticides in waters of the United States, these data can be collected from

targeted sampling of specific uses in specific waters as part of a dedicated sampling program. Costs for these programs

can be borne by the EPA, state regulatory agencies, or the registrants of the products used in these pesticide uses.

This is the mechanism currently used under FIFRA to collect information on pesticide residues in the environment. It is

the most rational way to use limited resources to determine if there are environmental problems associated with a

particular pesticide use. A study of the residues that occur in particular water types after application can be conducted

without imposing unreasonable economic burdens on operators who use the pesticides legally. Occasional additional

sampling can be used to verify the results of such a study or studies. 

 

Ambient monitoring will not provide any additional information. Because pesticide use application rates, concentrations,

and frequency of use are dictated by EPA approved directions for use, the amount found in sampling routine use sites

will be similar across sampling sites and times. Unlike other pollutants regulated by the CWA, the amounts of pesticides

and pesticide residues found in waters where application occurs will be predictable and consistent. 

 

In short, ambient monitoring is not necessary or useful, and will impose unreasonable additional costs on public

agencies.   
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Response 

 

EPA is not requiring ambient water quality sampling in the PGP.

 

Comment ID 379.1.001.049

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

We fully concur with EPA's reasoning and apparent decision not to make any ambient water quality monitoring a site

monitoring requirement.  Certain other types of "pollutant" or "contaminant" discharges might readily lend themselves to

some ambient water quality monitoring - e.g. the outflow of an industrial discharge pipeline at its outfall end, or the

collection of highway runoff in a stormwater management pond, or the outflow at a confined sampling point of runoff

from a concentrated animal feedlot operation (CAFO) - all of these types of discharges into waters of the U.S. can have

a defined and constrained sampling point yielding meaningful monitoring information.  However, this would not be the

case with aquatic pesticide discharges that often occur via trucks driving around the countryside (especially for

mosquito control ground adulticiding or roadside ditch larviciding), or via boats crisscrossing lakes or ponds, or via

aerial applications by fixed-wing or rotary aircraft flying all over the sky, whereby the inputs of these broadcast

pesticides into waters of the U.S. could be and quite often are widespread and diffuse, sometimes over hundreds or

thousands of acres.  If ambient water quality monitoring for concentrations of aquatic pesticides or residues in the water

column or aquatic sediments was actually imposed upon aquatic pesticide users, there would be several practicable

problems that would make any such efforts meaningless or doomed to failure:

 

- For many aquatic pesticides, there are no numeric Water Quality Standards (WQS) for the concentrations of such in

the water column or aquatic sediments that then can't be exceeded, either for federal or state standards.  It would take

considerable time and expense on the part of EPA or state water resource regulatory agencies (SWRRA) to develop in

meaningful manner such WQS for individual aquatic pesticide products.  

 

- For some aquatic pesticides, there might not yet be practicable field or lab technologies to test for their presence or

concentrations in the water column or sediments.

 

- An aquatic pesticide could appear in waters of the U.S. at any given site from several possible sources or operations,

and not be easily attributable to a particular application by a given applicator. This would certainly be true for the Wildlife

Section's Phragmites control program that primarily uses glyphosate-based aquatic herbicides. Agricultural applications

of glyphosate-based herbicides occur frequently on fields that border the Delaware Bay coastal marshes where most of

our Phragmites control work occurs. Additionally, closely-related aquatic pesticides (in terms of their chemistries or

mode of actions) might be easily confused or leave almost identical chemical signatures when tested for with available

lab technologies, further undercutting any attributions for who might have done what. 

 

- Background residues of aquatic pesticides might be present from previous applications by other parties, further

confounding attributions for who might have done what. 
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- The collection of field samples and performing tests for aquatic concentrations of a pesticide (either in the field or lab)

would often be prohibitively costly or too laborious for many aquatic pesticide applicators to undertake or support - i.e.

simply too expensive for many aquatic pesticide users to afford.    

 

- Determining when and where to possibly take water column or aquatic sediment samples to test for aquatic pesticides

or their residues even in some type of representative manner would be quite difficult if not impossible to do if meaningful

results (e.g. permit compliance or enforcement results) were to also be part of the outcome.  One would often encounter

problems for sampling design such as when to sample? (before spraying to establish some baseline conditions?

immediately after spraying? 24 hours after spraying? 96 hours after spraying?); what would constitute a sampling site?

(in terms of size or habitat type?); how many sampling sites to monitor? (0.001% of all spray sites? or 0.1%? or 1%? or

5%? or 10%?); how accessible might the sampling sites be?; where might one even look to find suitable or meaningful

monitoring sites?; etc.  

 

- In regard to the last problem above concerning where to look for suitable or meaningful monitoring sites, this might

occur in truly problematic fashion relative to trying to sample for aquatic deposition of mosquito control adulticides,

where the purposeful application of such is often done in a manner where somewhat prolonged suspension of the

adulticide in the air column is an objective, as is somewhat long distance drift of the spray cloud, both sought in order to

maximize mosquito control efficacy.  This in turn makes it very difficult to accurately predict where any aquatic

deposition or adulticide fallout might occur.  Fortunately due to the ultra-low volumes of mosquito control adulticides that

are used (often <1.0 oz/acre), and due to the very small spray droplet sizes employed when adulticiding (often in the

15-60 micron diameter range), along with the widespread areas over which an adulticide might drift and finally settle

out, any eventual deposition into surface waters become extremely diffuse, and in many cases so little as to be

technologically undetectable, or if detectable then at such low concentrations as to have de minimis adverse impacts to

non-target organisms.  

 

It is for all the reasons above that we urge EPA not to capitulate to any third parties who for whatever reasons of their

own might still want to see some ambient water quality monitoring requirements imposed upon aquatic pesticide users.

And we also think that EPA should abandon any thinking about possibly having or requiring only "the largest of the large

applicators" to undertake and provide ambient water quality monitoring data.  This type of thinking is perhaps tied into

EPA wanting to have more field data to help further tweak its general permit, and as such is really more of a research-

oriented undertaking.  Now if EPA wants to pay or otherwise fund some larger-scale aquatic pesticide applicators to

generate and provide such information to the agency, that might be a different story.  But please do not force or compel

some "larger" aquatic pesticide applicators to become an unpaid or uncompensated research arm of the EPA.  Even

the "largest of the large" typically won't have "discretionary" funds to undertake such additional work, especially in

today's tight budget times; and if somehow forced to do such by EPA for research purposes just based upon program

size alone (without EPA really knowing much about an applicator's available working resources), such additional work

would often have to come at the expense of an applicator's core functions and mission.  Finally regardless of a pesticide

applicator's size, whether small or large, all of the reasons stated above don't support that any such ambient water

quality monitoring efforts would prove to be very meaningful for operational purposes, nor really even for permit

compliance or enforcement purposes.     
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Response 

 

EPA is not requiring ambient water quality sampling in the PGP.

 

Comment ID 398.1.001.017

Author Name: Williges Eric

Organization: Mosquito Control, Essex County Division of Environmental Services,  New Jersey (NJ)

The appropriateness of ambient water quality sampling and which entities should be required to do this.

 

Comment: The US EPA has reviewed a 19922001 survey conducted by the US Geological Survey to help it determine

the condition of the waters of the US and help it set the WQBELs for this PGP. In the PGP Fact Sheet on page 79, it

was noted by the US EPA itself that based on the results of this study, "surface and ground water are generally not

being adversely affected by pesticide applications for irrigation, drinking water, and home/recreational uses." In the

paragraph above this, the Fact Sheet mentions that "the USGS uses sampling and analytic methods that provide highly

reliable data." The US EPA continues on with the statement on page 82 that, "While pesticides are not always

monitored when assessing water quality, the (USGS) Report to Congress indicated that pesticides were not among the

most common causes of impairments in the 2004 cycle for rivers and streams, nor for lakes, ponds and reservoirs.

Pesticides were the sixth leading cause of impairments for bays and estuaries, but the Report did not indicate whether

these were causes by actively registered pesticides, or by sediment contamination by persistent legacy pesticides,

which account for the majority of water impairments caused by pesticides nationwide. The Report does not indicate

whether any impairments identified by the States were caused by uses that will be subject to NPDES permits under the

CWA." These statements provide further proof for excluding mosquito control activities from the burdensome

requirements of this permit.

 

Recommendation: Ambient water testing would not provide meaningful results and should not be required. 
 

Response 

 

EPA is not requiring ambient water quality sampling in the PGP.

 

Comment ID 400.1.001.005

Author Name: Woollums Cathy

Organization: MidAmerican Energy Holdings Company

Should ambient water quality monitoring be a requirement in this PGP and who should have to do it? How would the
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results of such sampling be best interpreted? Is there a way to obtain ambient data without burdening individual

applicators?

 

MidAmerican strongly objects to requiring operators to conduct ambient water quality monitoring as part of the PGP.

The information ascertained from ambient water quality sampling/monitoring is not likely to provide useful information

on the efficacy of the pesticide application. Since water is constantly moving both horizontally and vertically, it would be

extremely difficult to correlate measured values with the location of the application. In addition, measured values could

reflect either upstream values or pesticide accumulations, virtually eliminating the ability to determine the individual

operators' actual contribution. Similar to requirements in stormwater construction activities, ambient water quality

monitoring should be performed by the appropriate permitting authority, particularly since pesticide spraying is part of a

general permit. In the event that the terms and conditions of the permit are not implemented appropriately, appropriate

enforcement mechanisms should be utilized. 
 

Response 

 

EPA is not requiring ambient water quality sampling in the PGP.

 

Comment ID 418.1.001.013

Author Name: Kennedy Keith

Organization: Wyoming Ag-Business Association (WABA)

However, we are very concerned that USEPA is c9(lsidering requiring largest pesticide "applicators" to provide ambient

sampling data.[FN 32] The "largest" applicators, on an annual acreage treated basis, are aerial applicators that may

treat more than 1000 acres in a day under contract with government agencies, municipalities, or private organizations.

These are pilots, not biologists or hydrologists. It is illogical for USEPA to consider requiring aerial applicators to return

to often distant locations to collect ambient water samples in the days following pesticide applications. Aerial applicators

may travel hundreds of miles across state lines to fulfill a contract to apply pesticides for various clients. Many of these

areas are remote, and without airports. USEPA requested comments on (a) how large an "applicator" would be

appropriate for such a requ irement; (b) should these data be used in assessing BMPsor compliance; (c) what types of

monitoring requirements are appropriate for each of the four pesticide use categories covered under this permit; (d)

what would be the cost of monitoring; (e) what are the best monitoring methodologies when sampling for the residues of

chemical pesticides; (f) what sampling approaches accommodate issues of safety and accessibility; and (g) what timing

and frequencies are best in these situations [FN 33] None of these questions are relevant to aerial applicators.

 

If, instead of "applicators", USEPA meant to state that it 15 considering requiring the largest "operators" to conduct

ambient monitoring, these would be generally state or federal forestry, water management, or health (e .g., mosquito

control) agencies. It is likelythat other parts of these same organizations already conduct ambient monitoring for either

water quality research or CWA compliance purposes. Given the low thresholds for NOls,we are also concerned that

many of our members will be required to conduct ambient monitoring. WABA believes that amb ient monitoring should

be deleted from the permit, especially in light of similar monitoring currently being conducted by the U.S, Geological
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Survey. USEPA should explore efficiencies already present within current monitoring, before requiring additional

ambient sampling by operators. 

 

[FN 32] 75 Fed Reg 107, 31784 June 4, 2010

[FN 33] lbid 
 

Response 

 

EPA is not requiring ambient water quality monitoring in the PGP.

 

Comment ID 423.1.001.017

Author Name: Hornby Jonathan

Organization: Lee County Mosquito Control District (LCMCD)

Page 3178331784, D. Key Permit Provisions for Which EPA Is Soliciting Comment; Monitoring

 

EPA is considering having the largest of the large applicators provide ambient sampling data. How large would be

appropriate for such a requirement? Should these data be used to enhance the cycle of information EPA will use in

assessing the selected BMPs rather than compliance? What types of monitoring requirements are appropriate for each

of the four pesticide use categories covered under this 5 permit? What would be the cost of monitoring? What are the

best monitoring methodologies when sampling for the residues of chemical pesticides? What sampling approaches

accommodate issues of safety and accessibility? What timing and frequencies are best in these situations?

 

LCMCD Comment Ambient sampling is unreasonable considering the favorable 30 year history for mosquito control

practices and adverse effects are very rare and usually associated with a spill. The value of the information relative to

CWA is nonexistent with the PGP since all products used have an EPA Label. The EPA has already determined that

following the label poses no unreasonable risk. The cost of ambient sampling for mosquito control activities is more

than prohibitive. 
 

Response 

 

EPA is not requiring ambient water quality monitoring in the PGP.

 

Comment ID 428.1.001.008

Author Name: Frazier Katie
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Organization: Virginia Agribusiness Council

Additional requirements of ambient water quality sampling data for laboratory analysis from large operators would

duplicate the regulatory monitoring already done by state agencies under other CWA requirements (section 303 (d)).

EPA should not include ambient monitoring as a requirement of its permit. 
 

Response 

 

EPA is not requiring ambient water quality monitoring in the PGP. 

 

Comment ID 433.1.001.006

Author Name: Johnson Doug

Organization: Carson Water Subconservancy District (CWSD)

Clarification is needed to assure that water quality monitoring will NOT be required as part of this program. This would

cause major economic impact. Chemical monitoring should be required only under extreme and unique situations. 
 

Response 

 

The final PGP does not include a requirement for ambient water quality monitoring (see response to Comment ID 337.1.001.007). 

 

Comment ID 435.1.001.006

Author Name: Neprash Randy

Organization: Minnesota Cities Stormwater Coalition (MCSC)

Please state that the collection of ambient water quality monitoring data should not be the responsibility of the

permittees under this permit. This is beyond the capacity of almost all the entities that will be permittees. Collecting this

data is best and most appropriately done by state and federal agencies as part of their ongoing water quality monitoring

programs. 
 

Response 

 

EPA does not require ambient water quality monitoring. See response to Comment ID 337.1.001.007.
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Comment ID 436.1.001.010

Author Name: Lanza Alexi

Organization: Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NDEP)

• NDEP suggests that more clarification that water quality monitoring will not be required as part of this program. This

would also cause major economic impact.

 

• NDEP suggests that "chemical monitoring" should be required only under extreme and unique

situations. 
 

Response 

 

The final PGP does not include a requirement for ambient water quality monitoring (see response to Comment ID 337.1.001.007).

 

 

Comment ID 446.1.001.017

Author Name: Inabinet John

Organization: Environmental Resources,  South Carolina Public Service Authority (Santee Cooper)

Santee Cooper is concerned that EPA is considering requiring the largest applicators to provide ambient sampling data

(75 Fed Reg 107:31784 (June 4, 2010)). Degradation rates of many pesticides can be exceedingly rapid due to a

number of environmental parameters. In addition, pesticide applications made to flowing waters may only remain within

a treatment area for a limited time. The time frame between application and monitoring would then determine if a

residue would reasonably be expected to be detected. In the instances of applications conducted at night or when the

applicator is the driver of aircraft, watercraft or vehicular pesticide application, it is unreasonable to expect rapid turn-

around between application and monitoring. As such, Santee Cooper urges EPA to limit mandated monitoring

requirements to the visual monitoring proposed in the draft PGP.  
 

Response 

 

The final PGP does not include a requirement for ambient water quality monitoring (see response to Comment ID 337.1.001.007).
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Comment ID 449.1.001.008

Author Name: Ihnen Darrin

Organization: National Corn Growers Association (NCGA)

However, we are very concerned that EPA is considering requiring largest pesticide "applicators" to provide ambient

sampling data. (75 Fed Reg 107, 31784).  The "largest" applicators, on an annual acreage treated basis, are aerial

applicators that may treat more than 1000 acres in a day under contract with government agencies, municipalities, or

private organizations. These are pilots, not biologists or hydrologists. It is illogical for EPA to consider requiring aerial

applicators to return to often distant locations to collect ambient water samples in the days following pesticide

applications for one of dozens of potential clients. Many of these areas are remote, and without airports. If, instead of

"applicators," EPA means that it is considering requiring the largest "operators" to conduct ambient monitoring, the PPC

concludes these would be generally state or federal forestry, water management, or health agencies. It is likely that

other parts of these same state or federal agencies already conduct ambient monitoring for either water quality research

or CWA compliance purposes. EPA should explore efficiencies already present within such operators before

considering additional ambient sampling. Ambient water sampling is not appropriate for the same reasons that numeric

technology-based effluent limitations are not feasible (Fact Sheet, pp. 29-32).   
 

Response 

 

The final PGP does not include a requirement for ambient water quality monitoring (see response to Comment ID 337.1.001.007).

 

Comment ID 450.1.001.035

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

However, we are concerned that EPA is considering requiring the largest pesticide "applicators" to provide ambient

sampling data. [FN28] The "largest" applicators, on an annual acreage treated basis, are aerial applicators that may

treat more than 1,000 acres in a day under contract with government agencies, municipalities, or private organizations.

These are pilots, not biologists or hydrologists. Furthermore, the vast majority of these applicator organizations are very

small businesses.[FN29] It is impractical for EPA to generally require applicators to return to often distant locations to

collect ambient water samples in the days following pesticide applications. This is especially true for aerial applicators,

who may travel hundreds of miles across state lines to fulfill a contract to apply pesticides for various clients. Many of

these areas are remote and without airports.

 

If instead of "applicators," EPA meant to indicate it is considering requiring the largest "operators" to conduct ambient

monitoring, and generally these are municipal, state or federal agencies managing public natural resources (e.g.,

forests, parks, rivers, estuaries) or health (e.g., mosquito control), we believe it is likely that other parts of these same

organizations already conduct ambient monitoring for either water quality research or CWA stormwater or water quality
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compliance purposes. EPA should explore efficiencies already present within such operators before requiring additional

ambient sampling.  

 

[FN28] 75 Fed Reg 107, 31784 June 4, 2010

[FN29] NAICS Code 561710 
 

Response 

 

EPA is not including a requirement for ambient water quality monitoring in the final PGP. 

 

 

Comment ID 453.1.001.037

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

However, we are concerned that EPA is considering requiring the largest pesticide "applicators" to provide ambient

sampling data. [FN 28] The "largest" applicators, on an annual acreage treated basis, are aerial applicators that may

treat more than 1,000 acres in a day under contract with government agencies, municipalities, or private organizations.

These are pilots, not biologists or hydrologists. Furthermore, the vast majority of these applicator organizations are very

small businesses.[FN 29] It is impractical for EPA to generally require applicators to return to often distant locations to

collect ambient water samples in the days following pesticide applications. This is especially true for aerial applicators,

who may travel hundreds of miles across state lines to fulfill a contract to apply pesticides for various clients. Many of

these areas are remote and without airports.

 

If instead of "applicators," EPA meant to indicate it is considering requiring the largest "operators" to conduct ambient

monitoring, and generally these are municipal, state or federal agencies managing public natural resources (e.g.,

forests, parks, rivers, estuaries) or health (e.g., mosquito control), we believe it is likely that other parts of these same

organizations already conduct ambient monitoring for either water quality research or CWA stormwater or water quality

compliance purposes. EPA should explore efficiencies already present within such operators before requiring additional

ambient sampling.  

 

 

[FN 28] 75 Fed Reg 107, 31784 June 4, 2010

[FN 29] NAICS Code 561710 
 

Response 

 

EPA is not including a requirement for ambient water quality monitoring in the final PGP. 
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Comment ID 456.1.001.016

Author Name: Latham Mark

Organization: Manatee County Mosquito Control District (MCD),  Manatee County, Palmetto,  Florida (FL)

On a somewhat related note, Manatee County MCD understands that the EPA was once considering a proposal to

require only the "very largest" MCDs in the US to provide ambient water quality monitoring data with this proposal being

driven by a need/desire for the EPA to get additional "field data" of chemical fate, persistence and environmental

longevity with this data to then be used in future years for modifying the PGP. As such, this would largely be an EPA-

driven research project with the funds and labor of such provided by individual MCDs that are almost exclusively funded

by local (county and State) tax dollars. Manatee County MCD is highly opposed to such a proposal activity since all of

our tax-collected dollars are allocated to actual mosquito control services and directly related activities. The Manatee

County MCD does not have the discretionary funds to assume such research. 
 

Response 

 

EPA is not including in the final PGP a requirement for ambient water quality monitoring.

 

 

Comment ID 457.1.001.011

Author Name: Spencer Charles

Organization: Growmark, Inc.

Ambient water analysis from permittees should not be required, no matter the size. 

 

Entities following the PGP and its requirements should be meeting the water quality standards. The additional cost and

questions of value of data on a permittee basis are a large concern. 
 

Response 

 

EPA agrees that the effluent limitations developed for the PGP are generally sufficient to protect water quality and is not requiring

an ambient water quality analysis (see response to Comment ID 337.1.001.007). 
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Comment ID 460.1.001.016

Author Name: Claff Roger

Organization: American Petroleum Institute (API)

Ambient Water Quality Testing 

 

We recommend EPA consider a program that places the sampling burden on the permitting authority. The applicator

might be required to provide a written report to the state water authority 15 days prior to applying pesticides onto or

near to waterways. State authorities would then manage the ambient water quality sampling, testing and analysis. 
 

Response 

See response to Comment ID 337.1.001.007.

 

Comment ID 464.1.001.013

Author Name: Markowski Daniel

Organization: Vector Disease Control,  Inc. (VDCI)

We caution a requirement to obtain physical water quality data because of the expense involved. Mosquito control

programs already suffering from budget constraints would have to pass this additional expense on to the taxpayers

adding to their economic stress. Perhaps even more importantly, such information would be of questionable value

because it is not likely to delineate the source of the pesticide. Agriculture and urban operators frequently use similar

chemicals in and around mosquito control applications and are, typically, largely responsible for the bulk of pesticide

applications. 
 

Response 

 

EPA is not requiring water quality sampling in the final PGP.

 

Comment ID 468.1.001.011

Author Name: Ettinger Albert

Organization: Environmental Law and Policy Center (ELPC) and Sierra Club

The final permit should require meaningful water quality monitoring after pesticide applications. The draft permit does

not require in-stream monitoring after pesticide applications; instead, the applicator need only conduct a visual "spot
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check," and need only do that if the opportunity arises. 
 

Response 

 

See responses to Comment ID 337.1.001.007 and Comment ID 476.1.001.012.

 

 

Comment ID 478.1.001.012

Author Name: Stieren Terry

Organization: Minnesota Agricultural Aircraft Association (MAAA)

However, we are opposed to EPA's consideration of requiring the largest pesticide "applicators" to provide ambient

sampling data.

 

First, the "largest" applicators in these cases would likely be aerial applicators that may treat more than 1500 acres per

day. It is unreasonable for EPA to require these applicators to return to remote, distant, and often inaccessible locations

to collect ambient water quality samples- it is also unreasonable for EPA to require "operators" to provide such data. If

EPA desires ambient water quality sampling, it should be done in conjunction with EXISTING state water-quality

monitoring programs. 
 

Response 

 

See response to Comment ID 337.1.001.007.  EPA is not including a requirement for ambient water quality monitoring in the PGP. 

 

Comment ID 479.1.001.012

Author Name: Doucette Elise

Organization: Minnesota Pollution Control Agency (MPCA)

At this time, the MPCA has no comments on the monitoring requirements in the PGP. However, similar to the response

above, MPCA would like EPA to augment methods used to develop water quality criteria that are in better agreement

with the kinds of toxicity data available for many pesticides. This needs to be in place before the permit could require

ambient water monitoring since the data would not benefit the development of standards until the methods are

determined by the Office of Water. 
 

Response 
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See response to Comment ID 337.1.001.007.  EPA acknowledges commenter’s suggestion to develop water quality criteria for

pesticides .

 

Comment ID 481.1.001.019

Author Name: Snyder Rodney

Organization: Pesticide Policy Coalition

However, we are very concerned that EPA is considering requiring largest pesticide "applicators" to provide ambient

sampling data. (75 FR 71775, at p. 31784) The "largest" applicators, on an annual acreage treated basis, are aerial

applicators that may treat more than 1000 acres in a day under contract with government agencies, municipalities, or

private organizations. These are pilots, not biologists or hydrologists. It is illogical for EPA to consider requiring aerial

applicators to return to often distant locations to collect ambient water samples in the days following pesticide

applications for one of dozens of potential clients. Many of these areas are remote, and without airports. It is more

appropriate for any monitoring requirements to be applicable to operators rather than applicators, recognizing that in

some circumstances, the applicator is the operator. If, instead of "applicators," EPA meant that it is considering

requiring the largest "operators" to conduct ambient monitoring, the PPC concludes these would be generally state or

federal forestry, water management, or health agencies. It is likely that other parts of these same state or federal

agencies already conduct ambient monitoring for either water quality research or CWA compliance purposes. EPA

should explore efficiencies already present within such operators before considering additional ambient sampling.

Requiring ambient water quality analysis under this PGP is not appropriate for the same reasons that numeric

technologybased effluent limitations are not feasible. [FN 12] 

 

[FN 12] The permit regulates pesticide residues ("excess pesticide present outside the treatment area or within the

treatment area once the pesticide is no longer serving its intended purpose") and the point in time or precise location in

ambient water when a numeric effluent limitation would apply to such residues is unknown. Chemical pesticides applied

directly to water are not considered pollutants until sometime after actual discharge at which point the pesticides will

have performed their intended function for pest control, dissipated in the waterbody, and broken down into other

compounds to some extent. This discharge also will have combined with any other discharges to that waterbody (from

other point sources, nonpoint source runoff, air deposition, etc). Given this situation, it is not feasible to determine what

would be measured for a numeric limit or when; (b) applications of pesticides are highly variable and from many

different locations for which it would be difficult to establish a numeric limitation for each location; and (c) hundreds of

active ingredients and thousands of pesticide products may be covered under this permit; information needed to

develop numeric effluent limitations is not available. Draft Fact Sheet at 29-32. 
 

Response 

 

See response to Comment ID 337.1.001.007.  EPA is not including a requirement for ambient water quality monitoring in the PGP.
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Comment ID 483.1.001.021

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

Relative to water analyses by certain large operators, we urge EPA to explore monitoring programs already conducted

by such operators before requiring additional ambient sampling.  
 

Response 

 

See response to Comment ID 337.1.001.007.  EPA is not including a requirement for ambient water quality monitoring in the PGP.

 

Comment ID 483.1.001.052

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

However, we are concerned that EPA is considering requiring the largest pesticide "applicators" to provide ambient

sampling data. [FN 69] The "largest" applicators, on an annual acreage treated basis, are aerial applicators that may

treat more than 1000 acres in a day under contract with government agencies, municipalities, or private organizations.

These are pilots, not biologists or hydrologists. Furthermore, the vast majority of these applicator organizations are very

small businesses. [FN 70] It is impractical for EPA to generally require applicators to return to often distant locations to

collect ambient water samples in the days following pesticide applications. [FN 71] Aerial applicators may travel

hundreds of miles across state lines to fulfill a contract to apply pesticides for various clients. Many of these areas are

remote, and without airports.

 

If instead of "applicators" EPA meant to indicate it is considering requiring the largest "operators" to conduct ambient

monitoring, and generally these are municipal, state or federal agencies managing public natural resources (e.g.,

forests, parks, rivers, estuaries) or health (e.g., mosquito control), we believe it is likely that other parts of these same

organizations already conduct ambient monitoring for either water quality research or CWA stormwater or water quality

compliance purposes. EPA should explore efficiencies already present within such operators before requiring additional

ambient sampling.

 

[FN 69] 75 Fed Reg 107, 31784 June 4, 2010

 

[FN 70] NAICS Code 561710

 

[FN 71] RISE-member organizations that apply aquatic herbicides by boat and must maintain extremely low use rates

over a long period of time to effectively control invasive aquatic weeds often provide ambient water monitoring as part of

their services. Ambient monitoring is required by such product labels.  
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Response 

 

See response to Comment ID 337.1.001.007.  EPA is not including a requirement for ambient water quality monitoring in the PGP.

 

Comment ID 486.1.001.010

Author Name: Laroche Francois

Organization: South Florida Water Management District (SFWMD)

There should be no separate requirement to monitor the amount of pesticide used. The only requirement under this

section should be to follow the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) label. 
 

Response 

See response to Comment ID 281.1.001.025.

 

 

Comment ID 492.1.001.013

Author Name: Swenson Scott

Organization: Minnesota Association of Wheat Growers (MAWG)

However, we are very concerned that EPA is considering requiring largest pesticide applicators to provide ambient

sampling data. [FN 15] The "largest" applicators, on an annual acreage treated basis, are aerial applicators that may

treat more than 1,000 acres in a day under contract with government agencies, municipalities, or private organizations,

which could potentially include farmland when considered in the aggregate. These applicators are pilots, not biologists

or hydrologists. It is illogical for EPA to consider requiring aerial applicators to return to often distant locations to collect

ambient water samples in the days following pesticide applications. Aerial applicators may travel hundreds of miles

across state lines to fulfill a contract to apply pesticides for various clients. Many of these areas are remote, and without

airports. EPA requested comments on (a) how large an "applicator" would be appropriate for such a requirement; (b)

should these data be used in assessing BMPs or compliance; (c) what types of monitoring requirements are appropriate

for each of the four pesticide use categories covered under this permit; (d) what would be the cost of monitoring; (e)

what are the best monitoring methodologies when sampling for the residues of chemical pesticides; (f) what sampling

approaches accommodate issues of safety and accessibility; and (g) what timing and frequencies are best in these

situations.[FN 16] None of these questions is relevant to aerial applicators. 

 

[FN 15] 75 Fed Reg 107, 31784 June 4, 2010 
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[FN 16] Ibid 
 

Response 

 

EPA is not including a requirement for ambient water quality monitoring in the PGP.  

 

Comment ID 494.1.001.030

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

However, we are very concerned that EPA is considering requiring "largest" pesticide "applicators" to provide ambient

sampling data (75 Fed Reg 107, 31784). It would be costly, unnecessary and impractical to require ambient water

quality sampling for any aquatic pesticide operator, regardless of their size, and provides no additional environmental

benefit. If the operator responsible for the pesticide application is a for-hire applicator, it would be time - consuming and

costly to return to the customer's property to perform continuous surveillance and would not give the applicator

information regarding pesticide residue. In other cases, the operator who owns the property may not have the expertise

to perform post-application surveillance.

 

The "largest" applicators, on an annual acreage treated basis, are aerial applicators that may treat more than 1,000

acres in a day under contract with government agencies, municipalities, or private organizations. These are pilots, not

biologists or hydrologists. It is illogical for EPA to consider requiring aerial applicators to return to often distant locations

to collect ambient water samples in the days following pesticide applications for one of dozens of potential clients. Many

of these areas are remote - and without airports.

 

If, instead of "applicators," EPA meant that it is considering requiring the largest "operators" to conduct ambient

monitoring, then we would conclude these entities are state or federal forestry, water management, or health agencies.

It is highly likely that other parts of these same state or federal agencies already conduct ambient monitoring for either

water quality research or CWA compliance purposes. EPA should explore efficiencies already present within such

operators before considering additional ambient sampling. Ambient water sampling is not appropriate for the same

reasons that numeric technology-based effluent limitations are not feasible (Fact Sheet, pp. 29-32). 
 

Response 

 

EPA is not including a requirement for ambient water quality monitoring in the PGP.  

 

Comment ID 499.1.001.004
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Author Name: Patel Snehal

Organization: Environmental Regulatory Section,  Harris County Attorney's Office, Harris County,  Texas

Part 4.1 - Monitoring Requirements for Pesticide Applicators. We agree with the EPA's determination that ambient water

quality monitoring is not feasible with respect to Part 4.1 Monitoring Requirements for Pesticide Applicators - for

reasons noted in the EPA's 2010 NPDES Pesticides General Permit Fact Sheet (e.g. uncertainty in identifying source of

a pesticide discharge, quality of data obtained from such monitoring, etc), as well as the economic burden that such

monitoring would impose if required as a condition of the permit, We recommend that the EPA maintain this position. 
 

Response 

 

EPA acknowledges support for the monitoring approach selected.

 

Comment ID 500.1.001.023

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

EPA has requested comment on the feasibility of ambient water quality monitoring for the largest of the large emitters.

ARA believes that ambient water quality sampling for any aquatic pesticide operator, regardless of their size, is

burdensome and provides no additional environmental benefit.

 

Even for the largest of the large operators, conducting ambient water sampling will be burdensome because any

operator has limited resources that they can devote to the monitoring activities. In the case of monitoring pesticide

discharge, the efforts of operators would be better put to use if focused on technology-based limitations.

 

If the technology-based limitations (for example: proper equipment calibration, BMP, workforce educated in proper

equipment use and calibration, minimization of the effective application rate, frequent equipment inspection and

maintenance, etc) are in place, and all preventive measures are taken in order to minimize the amount of pesticide

needed to effectively serve its purpose, there is no need to require operators to perform diagnostics like ambient water

sampling.

 

Moreover, in order for ambient water sampling to provide meaningful data regarding the change in pesticide levels, it

needs to be conducted very frequently, if not continuously, and for long periods of time [FN 19]. Data obtained from

periodic grab samples will be insignificant and will not help discover any hydrologic events or show any meaningful

changes in water composition due to the absence of any trend line or reference point in the periodic grab data [FN 20].

 

According to the EPA's 2010 NPDES Pesticides General Permit Fact Sheet [FN 21], even if conducted continuously,

ambient water sampling still fails to provide any evidence that would point to the source of the contamination that

caused the change in the pesticide levels.

PGP Responses to Comments Site Monitoring

242410/31/2011 04:04 PM EDT



 

 

Therefore, ARA believes that requiring individual operators, regardless of size, to implement such a complex and

expensive [FN 22] diagnostic method as ambient water sampling is not justified because the method in question does

not allow assigning liability to individual operators because, as stated above, it fails to identify the point source of the

pesticide discharge.

 

However, ARA recognizes the need to conduct water monitoring in order to evaluate the changes in water quality and

suggests that ambient water sampling is left to the state pollution control agencies, interstate commissions, local

governments and the appropriate Federal Agencies, as they already play key roles in water quality monitoring.

 

As part of the Watershed Assessment, Tracking & Environmental Results initiative by the Environmental Protection

Agency, states provide annual Integrated Reports (305 (b) and 303 (d)) and a TMDL (Total Maximum Daily Load)

Program Review, which summarizes the TMDL program at the state, region, and national levels. These reports may

contain the following information: water quality by body, causes of impairment, cumulative TMDLs by pollutant, and

other probable causes contributing to impairment [FN 23]

 

Taking in consideration that such thorough water quality monitoring programs are already carried out by state

authorities in addition to local and interstate commissions and some federal agencies [FN 24], any water monitoring

done by individual operators will not provide any addition insight or environmental benefit but will only result in effort

duplication and loss of resources. As an alternative, ARA suggests that processes of pesticide application and

discharge are monitored instead to ensure that operators focus on minimization of effective pesticide use by means

such as of proper pesticide equipment calibration and equipment maintenance.

 

[FN 19] "Monitoring programs that collect a single water sample typically will fail to meet a very broad coefficient of

variation." (Escherichia coli Sampling Reliability at a Frequently Closed Chicago Beach: Monitoring and Management

Implications; Richard L. Whitman and Meredith B. Nevers; Lake Michigan Ecological Research Station, Environ. Sci.

Technol., 2004, 38 (16), pp 4241-4246; DOI: 10.1021; Publication Date: July 10, 2004;

http://pubs.acs.org/doi/pdf/10.1021/es034978i).

 

[FN 20] Hydrologic interpretation of ambient water quality data from the Tennessee River Basin; Regional

Characterization of Water Quality; Russ T Brown; http://iahs.info/redbooks/a182/iahs_182_0059.pdf.

 

[FN 21] "Ambient monitoring cannot determine whether the contamination was due to lawful use (and if so, which one)

or unlawful pesticide use, and accidental spill or discharge, or whether the residues detected were from runoff, or from

aquatic uses such as those to included in the NPDES general permit." (U.S. Environmental Protection Agency 2010

NPDES Pesticide General Permit Fact Sheet, p. 83).

 

[FN 22] Daily (not continuous) water sampling for a period of one year was estimated to cost $57,500 total (or $150 per

day, plus the cost of equipment), according to Stacey Kornreaich, Managing Director, Water Test America, LLC).

 

[FN 23] Monitoring, Assessment, and Reporting; U.S. Environmental Protection Agency,

http://www.epa.gov/owow/monitoring/repguid.html; Water Quality Monitoring Data by State,

http://iaspub.epa.gov/waters10/attains_status.state_status.
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[FN 24] The US Geological Survey's National Stream Quality Accounting Network (NASQAN), the National Water

Quality Assessment (NAWQA);The U.S. Fish and Wildlife Service, the National Oceanic and Atmospheric

Administration; The U.S. Army Corps of Engineers; The Tennessee Valley Authority. 
 

Response 

 

Duplicate of Comment ID 661.1.001.029.

 

Comment ID 503.1.001.018

Author Name: Dulla Chuck

Organization: Vector Borne Disease Prevention,  Marion County (Indianapolis) Health Department (MCHD) Mosquito Control

MC is also of the opinion that requiring ambient sampling data would not be feasible  for our program, depending on

what specific requirements are mandated. MC thinks that EPA and manufacturers of pesticides might best determine

specific ambient sampling methodologies, since these companies have the most experience and knowledge sampling

for the pesticides interest. 
 

Response 

 

EPA is not including a requirement for ambient water quality monitoring in the PGP.  

 

Comment ID 505.1.001.003

Author Name: Ban Michael

Organization: Marin Municipal Water District

We are also pleased that the EPA has decided to use narrative water quality standards and field procedural

requirements and not include water quality monitoring. Within the context of a National Permit (which wi!1 necessarily

cover a wide variety of users), the inclusion of ambient water quality monitoring via field sampling and later laboratory

analysis under disparate field conditions and locations would not have been beneficial in either effectively managing

real time treatment events nor in effectively gaining valuable information for the EPA to incorporate in future permits. 
 

Response 

EPA acknowledges support for the monitoring approach selected.
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Comment ID 506.1.001.031

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

Ambient monitoring should not be required. Even if an adverse incident does occur, ambient monitoring should not be

automatic but all of the possible factors should be examined. Some pesticides do not have an established analytical

method or an analytical laboratory may not be available. In addition, lab analysis of pesticide samples is expensive.

Unless a pesticide misuse is suspected or a specific application is identified as the probable cause of an adverse

incident, there is not a benefit to ambient monitoring. 
 

Response 

EPA is not including a requirement for ambient water quality monitoring in the PGP.  

 

Comment ID 510.1.001.011

Author Name: Roche David

Organization: Minn-Dak Farmers Cooperative (MDFC)

However, we are very concerned that EPA is considering requiring largest pesticide applicators to provide ambient

sampling data.[FN 15]" The "largest" applicators, on an annual acreage treated basis, are aerial applicators that may

treat more than 1,000 acres in a day under contract with government agencies, municipalities, or private organizations,

which could potentially include farmland when considered in the aggregate. These applicators are pilots, not biologists

or hydrologists. It is illogical for EPA to consider requiring aerial applicators to return to often distant locations to collect

ambient water samples in the days following pesticide applications. Aerial applicators may travel hundreds of miles

across state lines to fulfill a contract to apply pesticides for various clients. Many of these areas are remote, and without

airports. EPA requested comments on (a) how large an "applicator" would be appropriate for such a requirement; (b)

should these data be used in assessing BMPs or compliance; (c) what types of monitoring requirements are appropriate

for each of the four pesticide use categories covered under this permit; (d) what would be the cost of monitoring; (e)

what are the best monitoring methodologies when sampling for the residues of chemical pesticides; (f) what sampling

approaches accommodate issues of safety and accessibility; and (g) what timing and frequencies are best in these

situations.[FN 16] None of these questions is relevant to aerial applicators.

 

[FN 15] 75 Fed Reg 107. 31784 June 4, 2010

 

[FN 16] Ibid

 
 

Response 
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EPA is not including a requirement for ambient water quality monitoring in the PGP.  

 

Comment ID 516.1.001.016

Author Name: Stoneman Bill

Organization: Biopesticide Industry Alliance (BPIA)

However, we are very concerned that EPA is considering requiring the largest pesticide "applicators" to provide ambient

sampling data. The "largest" applicators, on an annual acreage treated basis, are aerial applicators that may treat more

than 1000 acres in a day under contract with government agencies, municipalities, or private organizations. These are

pilots, not biologists or hydrologists. It is illogical for EPA to consider requiring aerial applicators to return to often distant

locations to collect ambient water samples in the days following pesticide applications. Aerial applicators may travel

hundreds of miles across state lines to fulfill a contract to apply pesticides for various clients. Many of these areas are

remote, and without airports. EPA requested comments on (a) how large an "applicator" would be appropriate for such

a requirement; (b) should these data be used in assessing BMPs or compliance; (c) what types of monitoring

requirements are appropriate for each of the four pesticide use categories covered under this permit; (d) what would be

the cost of monitoring; (e) what are the best monitoring methodologies when sampling for the residues of chemical

pesticides; (f) what sampling approaches accommodate issues of safety and accessibility; and (g) what timing and

frequencies are best in these situations. None of these questions is relevant to aerial applicators.

 

If, instead of "applicators," EPA meant to state that it is considering requiring the largest "operators" to conduct ambient

monitoring, these would be generally state or federal forestry, water management, or health (e.g., mosquito control)

agencies. It is likely that other parts of these same organizations already conduct ambient monitoring for either water

quality research or CWA compliance purposes. EPA should explore efficiencies already present within such operators

before requiring additional ambient sampling.

 

The BPIA has particular concern about the impact of site monitoring on mosquito control agencies. Choosing which

mosquito control agencies are required to conduct this sampling and the numbers of samples that would be required is

problematic, even for the best-resourced entity. Mosquito control entities in the states under which this PGP would

operate do not possess these same resources to conduct even a minimal ambient water quality testing program. In the

absence of federal assistance, state budget shortfalls would preclude state assistance in ambient water quality testing.

In states with a limited number of districts or those with only marginally-funded programs, the testing simply could not

be done. Breakdown rates of mosquito adulticides applied via ULV can be exceedingly rapid due to a number of

environmental parameters. The interval between application and sampling can then be determinative as to whether a

residue could be detected or not. Thus, if sampling is made after 24 hrs, in most cases there will be no residue

detected. What, then, is the point of sampling? How is residue determined at the point source of application if none can

be determined after 24 hours. Has a MAD made an application of a pollutant if residue is non-detectable after

application? Is it a pollutant after the fact only when there is residue detected that can be traced to the mosquito control

application? How will "down the drain" chemicals such as permethrin be differentiated from mosquito control

applications in sampling if ambient water sampling is required and a corrective action is needed? How would other

sources of the same pesticide active/synergist be differentiated in an upset or adverse event?  Monitoring of Bti and

other biocontrols will be problematic in terms of identifying the source of any product found. Bti and its congeners are
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natural soil organisms. The BPIA strongly believes that ambient water testing would not provide meaningful results and

should not be required. 
 

Response 

EPA is not including a requirement for ambient water quality monitoring in the PGP.  

 

Comment ID 518.1.001.011

Author Name: Szyska Michael

Organization: Northwest Mosquito Abatement District (NWMAD)

PGP 4.1 Monitoring requirements for Pesticide Applicators.

 

ISSUE: The appropriateness of ambient water quality sampling and which entities should be required to do this.

 

COMMENT: EPA needs to determine if mosquito larvicides and adulticides as applied at label rates would be detectible

after meaningful sampling time periods and are likely to present any useful detrimental data during their life expectancy

in a US body of water. Additionally, since such monitoring has no way of distinguishing mosquito control pesticides from

other sources it would be of questionable enforcement value.

 

RECOMMENDATION: Ambient water testing would not provide meaningful results and should not be required. The

EPA or others should do further study of such ambient mosquito pesticide residues which are products that EPA

currently registers for bodies of water under this permit and already consider that they do not unreasonably harm the

environment applied at label rates. Neither large nor small mosquito pesticide using MAD's or other control agencies

should be "guinea pigs" at their personal monitoring costs for EPA's data collection needs. 
 

Response 

 

EPA is not including a requirement for ambient water quality monitoring in the PGP.  

 

Comment ID 573.1.001.003

Author Name: Myers John

Organization: Clean and Renewable Energy,  Tennessee Valley Authority (TVA)

a. The Federal Register (FR) states that EPA is…"considering having the largest of the large applicators provide

ambient sampling data." It is unclear as to whether TVA would be in the "largest category." Additionally, aquatic

herbicides applied in accordance with label instructions required under FIFRA by trained applicators with maintained
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and calibrated equipment have been effectively used to manage aquatic plants in the TVA reservoir system without

observable adverse impacts to macro-organisms. If ambient sampling is required this could result in a substantial cost

dependent on the scope of the monitoring required. TVA believes that visual monitoring is feasible and adequate.

Unless there is a pattern of observable adverse impacts to macro-organisms at the treatment site documented by visual

monitoring or substantiated reports of adverse impacts by reservoir users, TVA requests that EPA not require ambient

sampling data. 
 

Response 

 

EPA is not including a requirement for ambient water quality monitoring in the PGP.  

 

Comment ID 579.001.009

Author Name: Lanza Alexi

Organization: Permits Branch, Bureau of Water Pollution Control,  Nevada Division of Environmental Protection (NPDES)

NDEP suggests that "chemical monitoring" should be required only under extreme and unique situations. 
 

Response 

 

EPA is not including a requirement for ambient water quality monitoring in the PGP. 

 

Comment ID 584.001.005

Author Name: Moffat M.

Organization:  

STRENGTHEN SITE MONITORING REQUIREMENTS - EPA should require meaningful water quality monitoring after

pesticide applications in all cases, just like EPA requires for other sources of permitted water pollution. The draft permit

does not require in-stream monitoring after pesticide applications; instead, the applicator need only conduct a visual

"spot check," and need only do that if the opportunity arises. [p. 14, 31] 
 

Response 

 

See responses to Comment ID 337.1.001.007 and Comment ID 476.1.001.012.
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Comment ID 597.1.001.012

Author Name: Markowski Daniel

Organization: Vector Disease Control, Inc. (VDCI)

We caution a requirement to obtain physical water quality data because of the expense involved. Mosquito control

programs already suffering from budget constraints would have to pass this additional expense on to the taxpayers

adding to their economic stress. Perhaps even more importantly, such information would be of questionable value

because it is not likely to delineate the source of the pesticide. Agriculture and urban operators frequently use similar

chemicals in and around mosquito control applications and are, typically, largely responsible for the bulk of pesticide

applications. 
 

Response 

See response to 337.1.001.007.  EPA is not requiring mosquito control districts to collect water quality samples.  

 

Comment ID 606.1.001.013

Author Name: Frank Bobbie

Organization: Wyoming Association of Conservation Districts (WACD)

However, we are very concerned that EPA is considering requiring largest pesticide "applicators" to provide ambient

sampling data. [FN 33] The "largest" applicators, on an annual acreage treated basis, are aerial applicators that may

treat more than 1000 acres in a day under contract with government agencies, municipalities, or private organizations.

These are pilots, not biologists or hydrologists. It is illogical for EPA to consider requiring aerial applicators to return to

often distant locations to collect ambient water samples in the days following pesticide applications. Aerial applicators

may travel hundreds of miles across state lines to fulfill a contract to apply pesticides for various clients. Many of these

areas are remote, and without airports. EPA requested comments on (a) how large an "applicator" would be appropriate

for such a requirement; (b) should these data be used in assessing BMPs or compliance; (c) what types of monitoring

requirements are appropriate for each of the four pesticide use categories covered under this permit; (d) what would be

the cost of monitoring; (e) what are the best monitoring methodologies when sampling for the residues of chemical

pesticides; (f) what sampling approaches accommodate issues of safety and accessibility; and (g) what timing and

frequencies are best in these situations.34 None of these questions are relevant to aerial applicators.

 

If, instead of "applicators," EPA meant to state that it is considering requiring the largest "operators" to conduct ambient

monitoring, these would be generally state or federal forestry, water management, or health (e.g., mosquito control)

agencies. It is likely that other parts of these same organizations already conduct ambient monitoring for either water

quality research or CWA compliance purposes. Given the low thresholds for NOIs, we are also concerned that many of

our cooperators will be required to conduct ambient monitoring. It is not unreasonable to expect that many of these

cooperators will request WACD members to assist in conducting such ambient monitoring, at considerable expense.

WACD also has prior experience with selective ambient monitoring conducted by third parties; in the past these efforts

PGP Responses to Comments Site Monitoring

243110/31/2011 04:04 PM EDT



 

have resulted in lawsuits regarding the implementation of BMPs, and we believe that ambient monitoring should be

deleted from the permit, especially in light of similar monitoring currently being conducted by the U.S, Geological

Survey. EPA should explore efficiencies already present within such operators before requiring additional ambient

sampling.  

 

 

 

[FN 34] Ibid

[FN 33] 75 Fed Reg 107, 31784 June 4, 2010 
 

Response 

 

EPA is not including a requirement for ambient water quality monitoring in the PGP.  

 

Comment ID 614.1.001.022

Author Name: Mann Joseph

Organization: National Environmental Law Center (NELC)

Accordingly, for pesticides that EPA knows to pose more significant risks of harm to non-target organisms, EPA should

require the monitoring of receiving waters after each application, to ensure that any pesticide residuals are at safe

levels. [FN 23] A safe level is one that is known to cause no impairment to non-target organisms irrespective of whether

"adverse" impacts have been observed.  Commentors note that ambient monitoring is characteristically required by

NPDES permitting agencies in setting numeric water quality-based effluent limitations applicable to larger point sources,

which - unlike pesticide applications - have the benefit of supplemental protections afforded by of "end of pipe"

treatment technology.  Monitoring of receiving waters has also been required in states where NPDES permits have

been issued to aquatic pesticide applicators. See, e.g., Washington Permit, p. 30, § S7(A)(2).

 

In addition to any specified high-risk pesticides, EPA should require post-application ambient monitoring for any

pesticide discharges that are made on a scheduled, programmatic basis by government agencies (such as annual

springtime mosquito spraying by local vector control districts).  These discharges are wholly predictable, and such

monitoring thus can generally be made a part of the routine planning and budgetary process. Moreover, agencies

generally should have (or have the wherewithal to obtain) the financial resources and expertise to perform such

monitoring.

 

[FN 23]: Where such pesticides have the known or suspected propensity to seep into groundwater (especially drinking

water) that is hydrologically connected to surface waters, EPA should require that groundwater monitoring be performed

as well.  See generally Colorado Stewardship Prescription, pp. 27-29 (listing chemical herbicides that pose "potential

threats to groundwater").  Likewise, where pesticides or their constituents may accumulate in sediments, sediment

monitoring should be required.  See discussion in note 8, supra (copper).  
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Response 

 

See response to Comment ID 337.1.001.007.
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Comment ID 617.1.001.006

Author Name: Setting Mary

Organization: Maryland Department of Agriculture (MDA)

This section states the "EPA is seeking feedback regarding requiring the "largest of the large" entities to conduct water

quality sampling." How will "largest of the large" be defined and determined? Also, EPA should take into consideration

the enormous cost to agencies to conduct water quality sampling. 
 

Response 

 

EPA is not including a requirement for ambient water quality monitoring in the PGP. 

 

 

 

Comment ID 620.1.001.012

Author Name: Spaulding Steven

Organization: Wellmark International

However, we are concerned that EPA is considering requiring the largest pesticide applicators to provide ambient

sampling data. The largest applicators, on an annual acreage treated basis, are aerial applicators that may treat more

than 1000 acres in a day under contract with government agencies, municipalities, or private organizations. It is illogical

for EPA to consider requiring aerial applicators, who are not trained as biologists or experienced in water sampling, to

return to often distant locations to collect ambient water samples in the days following pesticide applications. Aerial

applicators may travel hundreds of miles to fulfill a contract to apply pesticides for various clients. Many of these areas

are remote, and without airports. EPA requested comments on (a) how large an "applicator" would be appropriate for

such a requirement; (b) should these data be used in assessing BMPs or compliance; (c) what types of monitoring

requirements are appropriate for each of the pesticide use categories covered under this permit; (d) what would be the

cost of monitoring; (e) what are the best monitoring methodologies when sampling for the residues of chemical

pesticides; (t) what sampling approaches accommodate issues of safety and accessibility; and (g) what timing and

frequencies are best in these situations. None of these questions is relevant to aerial applicators and water quality

monitoring should not be required.

 

If, instead of applicators, EPA meant to state that it is considering requiring the largest "operators" to conduct ambient

monitoring, these would be generally state or federal forestry, water management, or health (e.g., mosquito control)

agencies. It is likely that other parts of these same organizations already conduct ambient monitoring for either water

quality research or CWA compliance purposes. EPA should explore efficiencies already present within such operators

before requiring additional ambient sampling.
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Wellmark International has particular concern about the impact of site monitoring on mosquito control agencies.

Choosing which mosquito control agencies are required to conduct this sampling and the numbers of samples that

would be required is problematic, even for the best-resourced entity. Mosquito control entities in the states under which

this PGP would operate do not possess these same resources to conduct even a minimal ambient water quality testing

program. In the absence of federal assistance, state budget shortfalls would preclude state assistance in ambient water

quality testing. In states with a limited number of districts or those with only marginally-funded programs, the testing

simply could not be done. Breakdown rates of mosquito adulticides applied via ULV can be exceedingly rapid due to a

number of environmental parameters. The interval between application and sampling can then determine whether a

residue could be detected or not. Thus, if sampling is made after 24 hrs, in most cases there will be no residue

detected. What, then, is the point of sampling? How is residue determined at the point source of application if none can

be determined after 24 hours. Has a MAD made an application of a pollutant if residue is non-detectable after

application? Is it a pollutant after the fact only when there is residue detected that can be traced to the mosquito control

application? How will "down the drain" chemicals such as permethrin be differentiated from mosquito control

applications in sampling if ambient water sampling is required and a corrective action is needed? How would other

sources of the same pesticide active/synergist be differentiated in an upset or adverse event? Monitoring of Bti and

other biocontrols will be problematic in terms of identifying the source of any product found. Bti and its congeners are

natural soil organisms. Due to the concerns stated above, Wellmark International strongly believes that ambient water

testing would not provide meaningful results and should not be required. 
 

Response 

 

EPA is not including a requirement for ambient water quality monitoring in the PGP.  

 

Comment ID 623.1.001.007

Author Name: Zeug Devonna

Organization: Minnesota Corn Growers Association (MCGA)

The ambient sampling requirements proposed in the permit are inappropriate and unreasonable. NCGA agrees that

operators conduct spot checks in the area to and around where pesticides are applied for possible and observable

adverse incidents to the extent that they may be conducted (a) during any post-application surveillance or efficacy

check that the operator chooses to conduct; or (b) during any pesticide application, when considerations for safety and

feasibility allow. However, we are very concerned that EPA is considering requiring largest pesticide "applicators" to

provide ambient sampling data. (75 Fed Reg 107, 31784). The "largest" applicators, on an annual acreage treated

basis, are aerial applicators that may treat more than 1000 acres in a day under contract with government agencies,

municipalities, or private organizations. These are pilots, not biologists or hydrologists. It is illogical for EPA to consider

requiring aerial applicators to return to often distant locations to collect ambient waters samples in the days following

pesticide applications for one of dozens of potential clients. Many of these areas are remote, and without airports. If,

instead of "applicators," EPA means that it is considering requiring the largest "operators" to conduct ambient

monitoring, the PPC concludes these would be generally state or federal forestry, water management, or health

agencies. It is likely that other parts of these same state or federal agencies already conduct ambient monitoring for
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either water quality research or CWA compliance purposes. EPA should explore efficiencies already present within

such operators before considering additional ambient sampling. Ambient water sampling is not appropriate for the same

reasons that numeric technology-based effluent limitations are not feasible (Fact Sheet, pp. 29-32).  
 

Response 

 

EPA is not including a requirement for ambient water quality monitoring in the PGP. 

 

Comment ID 625.1.001.011

Author Name: Thompson Kelvin

Organization: Southern Minnesota Beet Sugar Cooperative (SMBSC)

However, we are very concerned that EPA is considering requiring largest pesticide applicators to provide ambient

sampling data.[FN 15] The "largest" applicators, on an annual acreage treated basis, are aerial applicators that may

treat more than 1,000 acres in a day under contract with government agencies, municipalities, or private organizations,

which could potentially include farmland when considered in the aggregate. These applicators are pilots, not biologists

or hydrologists. It is illogical for EPA to consider requiring aerial applicators to return to often distant locations to collect

ambient water samples in the days following pesticide applications. Aerial applicators may travel hundreds of miles

across state lines to fulfill a contract to apply pesticides for various clients. Many of these areas are remote, and without

airports. EPA requested comments on (a) how large an "applicator" would be appropriate for such a requirement; (b)

should these data be used in assessing BMPs or compliance; (c) what types of monitoring requirements are appropriate

for each of the four pesticide use categories covered under this permit; (d) what would be the cost of monitoring; (e)

what are the best monitoring methodologies when sampling for the residues of chemical pesticides; (f) what sampling

approaches accommodate issues of safety and accessibility; and (g) what timing and frequencies are best in these

situations.[FN 16] None of these questions is relevant to aerial applicators. 

 

[FN 15] 75 Fed Reg 107, 31784 June 4, 2010 

 

[FN 16] Ibid 
 

Response 

 

 

EPA is not including a requirement for ambient water quality monitoring in the PGP. 

 

Comment ID 626.1.001.006
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Author Name: Latham Mark

Organization: Manatee County (FL) Mosquito Control District

Fortunately the EPA has decided to accept TBEL and WQBEL water quality analysis in lieu of ambient water quality

analysis in the Draft PGP. The Manatee County MCD feels this is scientifically reasonable, financially prudent and an

absolute necessity for the vitality of this MCD plus virtually every other MCD in the US. If for some reason the EPA

decides to change or modify the ambient water quality monitoring provisions of the Draft PGP, the Manatee County

MCD respectfully requests that the EPA then provide additional Federal money to the affected parties, including State,

County and local MCDs that will be financially impacted by this Federally-mandated decision. 
 

Response 

 

EPA acknowledges support for the monitoring approach selected.  The final PGP does not include a requirement for ambient water

quality monitoring. See response to Comment ID 337.1.001.007.

 

Comment ID 626.1.001.016

Author Name: Latham Mark

Organization: Manatee County (FL) Mosquito Control District

Requiring public agencies such as the Manatee County MCD to participate in quantitative ambient water quality

surveillance would have been financially impossible without raising taxes, reducing services and/or receiving additional

Federal funds to support such a Federal mandate. Requiring pest control agencies like the mosquito control community

to participate in water quality sampling simply does not "make sense", and mosquito control applications should not be

compared or treated similarly to other industries that typically are required to analyze water samples following chemical

discharge such as coal-fired power plants, industrial discharge, commercial feedlots and even waste- and storm water

discharge. All of these other industries have specific discharge locations where chemical concentrations can be quite

high. Chemical applications in the mosquito control industry are quite different since applications are often sprayed over

thousands of acres per spray mission for aerial applications and over vast expanses of the remote country side in

ephemeral water that often is no deeper than 6" and often dries within 7 -10 days and has no direct connection to tidal

or drinking waters yet is often still classified as water of the US. 
 

Response 

 

EPA is not including a requirement for ambient water quality monitoring in the PGP. 

 

 

 

PGP Responses to Comments Site Monitoring

243710/31/2011 04:04 PM EDT



 

Comment ID 626.1.001.017

Author Name: Latham Mark

Organization: Manatee County (FL) Mosquito Control District

On a somewhat related note, Manatee County MCD understands that the EPA was once considering a proposal to

require only the "very largest" MCDs in the US to provide ambient water quality monitoring data with this proposal being

driven by a need/desire for the EPA to get additional "field data" of chemical fate, persistence and environmental

longevity with this data to then be used in future years for modifying the PGP. As such, this would largely be an EPA-

driven research project with the funds and labor of such provided by individual MCDs that are almost exclusively funded

by local (county and State) tax dollars. Manatee County MCD is highly opposed to such a proposal activity since all of

our tax-collected dollars are allocated to actual mosquito control services and directly related activities. The Manatee

County MCD does not have the discretionary funds to assume such research. 
 

Response 

 

EPA is not including a requirement for ambient water quality monitoring in the PGP. 

 

Comment ID 627.1.001.012

Author Name: Gunnerson Chuck

Organization: Northern Plains Potato Growers Association (NPPGA)

However, we are very concerned that EPA is considering requiring largest pesticide applicators to provide ambient

sampling data.[FN15] The "largest" applicators, on an annual acreage treated basis, are aerial applicators that may

treat more than 1,000 acres in a day under contract with government agencies, municipalities, or private organizations,

which could potentially include farmland when considered in the aggregate. These applicators are pilots, not biologists

or hydrologists. It is illogical for EPA to consider requiring aerial applicators to return to often distant locations to collect

ambient water samples in the days following pesticide applications. Aerial applicators may travel hundreds of miles

across state lines to fulfill a contract to apply pesticides for various clients. Many of these areas are remote, and without

airports. EPA requested comments on (a) how large an "applicator" would be appropriate for such a requirement; (b)

should these data be used in assessing BMPs or compliance; (c) what types of monitoring requirements are appropriate

for each of the four pesticide use categories covered under this permit; (d) what would be the cost of monitoring; (e)

what are the best monitoring methodologies when sampling for the residues of chemical pesticides; (f) what sampling

approaches acconm10date issues of safety and accessibility; and (g) what timing and frequencies are best in these

situations.[FN16] None of these questions is relevant to aerial applicators.

 

 

[FN15] 75 Fed Reg 107, 31784 June 4, 2010

[FN16] Ibid 

PGP Responses to Comments Site Monitoring

243810/31/2011 04:04 PM EDT



 

 

Response 

 

EPA is not including a requirement for ambient water quality monitoring in the PGP. 

 

Comment ID 635.1.001.024

Author Name: Curtis Thomas

Organization: American Water Association, Association of California Water Agencies and Association of Metropolitan Water

Agencies

EPA is considering having the largest of the large applicators provide ambient sampling data. How large would be

appropriate for such a requirement? Should these data be used to enhance the cycle of information EPA will use in

assessing the selected BMPs rather than compliance? What types of monitoring requirements are appropriate for each

of the four pesticide use categories covered under this permit? What would be the cost of monitoring? What are the

best monitoring methodologies when sampling for the residues of chemical pesticides? What sampling approaches

accommodate issues of safety and accessibility? What timing and frequencies are best in these situations? (75 FR

31784)

 

As noted in EPA's fact sheet of the PGP, determining ambient water concentrations of a dissipated pesticide is very

difficult compared with monitoring of a pipe or conveyance for process wastewater. The contaminants to be monitored

may not be the same, but rather pesticide degradates, which may not be solely from the specific application desired for

ambient water quality monitoring. Therefore AWWA, ACWA and AMWA do not believe that this monitoring would

provide useful data for assessing the monitoring requirements.

 

As noted in the PGP fact sheet (page 30),

 

"For discharges from the application of pesticides, the discharges can be highly intermittent with those discharges not

practically separable from the pesticide application itself. For example, the discharge from the application of a chemical

pesticide to a water of the U.S. is represented by the residual remaining in the ambient water after the pesticide is no

longer serving its intended purpose (i.e., acting as a pesticide against targeted pests in the applied medium). Chemical

pesticides applied directly to water are not considered pollutants until some time after actual discharge at which point

the pesticides will have performed their intended function for pest control, dissipated in the waterbody, and broken down

into other compounds to some extent, etc. This discharge also will have combined with any other discharges to that

waterbody (be it from other point sources, non-point source runoff, air deposition, etc)."

 

Similarly,

 

"For discharges from the application of pesticides, there are often many short duration, highly variable, pesticide

discharges to surface waters from many different locations for which it would be difficult to establish a numeric limitation

at each location." [FN6] Just as it would be difficult to measure a pesticide for a numeric limit, it would be difficult to
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determine what to measure as an ambient concentration. 

 

[FN6] Environmental Protection Agency, 2010 NPDES Pesticides General Permit Fact Sheet, p.30. 
 

Response 

 

EPA is not including a requirement for ambient water quality monitoring in the PGP. 

 

Comment ID 646.1.001.004

Author Name: Unknown Unknown

Organization: Southlake Mosquito Lake Abatement District (SLMAD) County, Illinois

SLMAD is wholly dependent upon real property taxes. We would never get approval from our residents to increase our

tax rate to what would be required if we had to monitor each water body. Further, we are not near the source of any of

these water bodies, meaning that upstream communities, households, and agricultural area runoff affect what gets into

our streams and sewers in an essentially unpredictable manner. Practically speaking the District would not be able to

disentangle who did what to whom. We know that the quality of our water has been monitored and well cared for,

burdening a district like ours would be of no public benefit, and would in fact create regulatory havoc, financial strain for

the residents and damage to the public health. 
 

Response 

 

EPA is not including a requirement for ambient water quality monitoring in the PGP. 

 

Comment ID 649.1.001.006

Author Name: Rubin Katherine

Organization: Los Angeles Department of Water and Power (LADWP), City of Los Angeles, California

Any requirement for additional testing would not offer additional protections and would be very time consuming and

expensive. There is inherent variability associated with aquatic pesticide applications to water (depending upon water

depth, flow rate, spot versus large-scale treatment, time of year and day), and it has proven very difficult to monitor for

pesticide residuals in the field. Enactment of a uniform monitoring strategy for all permittees would therefore be

infeasible, leaving operational BMPs versus toxicity testing as the most appropriate and efficient strategy.  
 

Response 
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EPA is not including a requirement for ambient water quality monitoring in the PGP. 

 

Comment ID 652.1.001.026

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.

Records of any water quality monitoring [FN16] should include the following information: 1) The date, exact place, and

time of sampling or measurements; 2) the individuals who performed the sampling or measurements; 3) the dates

analyses were performed; 4) the individuals who performed the analyses; 5) the analytical techniques or methods used;

and 6) the results of such analyses Furthermore, since monitoring reports are this permit's equivalent to "discharge

monitoring reports" ("DMRs") they should be made available to the public for review. See 33 U.S.C. § 1318(b).

 

[FN16]  Potentially required under parts VI & VII, infra. 
 

Response 

 

The final PGP does not include a requirement for ambient water quality monitoring (see response to Comment ID 337.1.001.007).

 

Comment ID 657.1.001.008

Author Name: Beckett Jordan

Organization: Klamath Siskiyou Wildlands Center/Rogue Riverkeeper

All applicators need to conduct water quality sampling at minimum: 

 

1. Before application or when the general permit goes into effect to determine the current level of impairment and water

quality; and

 

2. After application, and submit to EPA. 

 

Water quality sampling reporting requirements are less of a financial strain than forcing commercial and public

applicators to deal with NEPA suits and costs to prepare an EA for every forest canopy application. Only addressing the

largest of the large via NOI reporting does not adequately address cumulative impacts to waterways, or even the most

environmentally significant and degrading applications. A "significant impact" or "may be likely to cause "significant

impacts" under NEPA includes cumulative effects and multiple impacts to a project area-aerial forest canopy spraying

has the potential for cumulative effects to the environment, therefore having the potential for future NEPA suits. In the

interest of helping public agencies and commercial applicators avoid NEPA procedural costs, it is far more effective and
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efficient if routine water quality sampling is done. Additionally, routine water quality sampling makes CWA monitoring far

easier for the public, especially when the information is readily available in a database. Water quality sampling is

necessary to determine the level of impairment of the waterway caused by the applicator if actual environmental

impacts are not being reported in PDMPs or IMPs. 
 

Response 

 

EPA has determined that it is infeasible to include ambient water quality sampling in the PGP for several reasons (see response to

Comment ID 337.1.001.007).  Any obligations borne by Operators under the National Environmental Policy Act are separate from

those of the Clean Water Act. 

 

Comment ID 657.1.001.009

Author Name: Beckett Jordan

Organization: Klamath Siskiyou Wildlands Center/Rogue Riverkeeper

Commercial applicators already routinely utilize water quality sampling before and after application; it is not an extra

burden for them to routinely report sampling results. Including reporting before and after water quality sampling in the

PGP permit provisions provides no extra burden to what is already standard operating procedure for commercial

pesticide applicators. Public agencies managing public lands should be doing water quality sampling as part of NEPA

when doing forest canopy spraying projects in order to ensure projects meets CWA requirements. 
 

Response 

 

See response to Comment ID 337.1.001.007.  

 

Comment ID 657.1.001.011

Author Name: Beckett Jordan

Organization: Klamath Siskiyou Wildlands Center/Rogue Riverkeeper

The NOI threshold and reporting is geared toward large scale industry that may be applying pesticides above the

threshold several hundred times a year (see EPA PGP literature at 23), and there is no reason they should not be

required to conduct before and after water quality sampling in order to ensure they are not degrading waterbodies. In

this respect, the water quality sampling is not burdening a small-scale applicator that is unable to test water samples in

a lab. Without water quality sampling, there is no recourse or liability, EPA and state agencies will be forced to conduct

inquisitions and tests costing taxpayer dollars, and the end result may be that there is no applicator to pin liability on for
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the impaired waterway or chemical exposure. 

 

Visual monitoring and self-reporting is unreliable and unenforceable. It is a widely established and readily applicable

economic concept to shift the externality from the taxpayer to the polluter. Please consider these factors and decide to

include routine water quality sampling in the final PGP permit instead of granting applicators a free pass to degrade

waters of the United States so long as an a NOI is filed. Please include routine water quality sampling in the final PGP

permit so the public can adequately enforce the CWA. 
 

Response 

EPA is not including a requirement for ambient water quality sampling in the final PGP.  (See response to Comment ID

337.1.001.007).  EPA disagrees with the Commenter’s assertion that not including a requirement for ambient water quality

monitoring excuses Operators from liability.  EPA does not believe that existing water quality sampling methods are sufficient to

establish liability (i.e., to determine compliance) for a given Operator, as pesticide residues present in waters often originate from a

non-point source or activity of other dischargers unrelated to that of the Operator.  However, the monitoring approach selected for

the PGP provides a means by which to determine if adverse incidents occurred.  See also response to Comment ID 476.1.001.012

regarding visual monitoring.

 

Comment ID 659.1.001.010

Author Name: Anderson James

Organization: Lake County Forest Preserve District,  Illinois

The EPA states (75 Fed Reg 107:31784 (June 4, 2010)) that it is considering requiring the largest applicators provide

ambient sampling data and asks for comments relative to this. LCFPD does not conduct ambient monitoring for water

quality research or CWA compliance. If required to conduct ambient monitoring the opportunity cost to do so would be

the loss of invasive species management and degradation of biological resources. 
 

Response 

The final PGP does not require Operators to collect water quality samples. 

 

Comment ID 661.1.001.029

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

EPA has requested comment on the feasibility of ambient water quality monitoring for the largest of the large emitters.

ARA believes that ambient water quality sampling for any aquatic pesticide operator, regardless of their size, is
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burdensome and provides no additional environmental benefit.

 

Even for the largest of the large operators, conducting ambient water sampling will be burdensome because any

operator has limited resources that they can devote to the monitoring activities. In the case of monitoring pesticide

discharge, the efforts of operators would be better put to use if focused on technology-based limitations.

 

If the technology-based limitations (for example: proper equipment calibration, BMP, workforce educated in proper

equipment use and calibration, minimization of the effective application rate, frequent equipment inspection and

maintenance, etc) are in place, and all preventive measures are taken in order to minimize the amount of pesticide

needed to effectively serve its purpose, there is no need to require operators to perform diagnostics like ambient water

sampling.

 

Moreover, in order for ambient water sampling to provide meaningful data regarding the change in pesticide levels, it

needs to be conducted very frequently, if not continuously, and for long periods of time.[FN19] Data obtained from

periodic grab samples will be insignificant and will not help discover any hydrologic events or show any meaningful

changes in water composition due to the absence of any trend line or reference point in the periodic grab data.[FN20]

 

According to the EPA's 2010 NPDES Pesticides General Permit Fact Sheet[FN21], even if conducted continuously,

ambient water sampling still fails to provide any evidence that would point to the source of the contamination that

caused the change in the pesticide levels.

 

Therefore, ARA believes that requiring individual operators, regardless of size, to implement such a complex and

expensive[FN22] diagnostic method as ambient water sampling is not justified because the method in question does not

allow assigning liability to individual operators because, as stated above, it fails to identify the point source of the

pesticide discharge.

 

However, ARA recognizes the need to conduct water monitoring in order to evaluate the changes in water quality and

suggests that ambient water sampling is left to the state pollution control agencies, interstate commissions, local

governments and the appropriate Federal Agencies, as they already play key roles in water quality monitoring.

 

As part of the Watershed Assessment, Tracking & Environmental Results initiative by the Environmental Protection

Agency, states provide annual Integrated Reports (305 (b) and 303 (d)) and a TMDL (Total Maximum Daily Load)

Program Review, which summarizes the TMDL program at the state, region, and national levels. These reports may

contain the following information: water quality by body, causes of impairment, cumulative TMDLs by pollutant, and

other probable causes contributing to impairment[FN23]

 

Taking in consideration that such thorough water quality monitoring programs are already carried out by state

authorities in addition to local and interstate commissions and some federal agencies[FN24], any water monitoring done

by individual operators will not provide any addition insight or environmental benefit but will only result in effort

duplication and loss of resources. As an alternative, ARA suggests that processes of pesticide application and

discharge are monitored instead to ensure that operators focus on minimization of effective pesticide use by means

such as of proper pesticide equipment calibration and equipment maintenance.

 

[FN19]  "Monitoring programs that collect a single water sample typically will fail to meet a very broad coefficient of
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variation." (Escherichia coli Sampling Reliability at a Frequently Closed Chicago Beach: Monitoring and Management

Implications; Richard L. Whitman and Meredith B. Nevers; Lake Michigan Ecological Research Station, Environ. Sci.

Technol., 2004, 38 (16), pp 4241-4246; DOI: 10.1021; Publication Date: July 10, 2004;

http://pubs.acs.org/doi/pdf/10.1021/es034978i). 

 

[FN20]  Hydrologic interpretation of ambient water quality data from the Tennessee River Basin; Regional

Characterization of Water Quality; Russ T Brown; http://iahs.info/redbooks/a182/iahs_182_0059.pdf.

 

[FN21]  "Ambient monitoring cannot determine whether the contamination was due to lawful use (and if so, which one)

or unlawful pesticide use, and accidental spill or discharge, or whether the residues detected were from runoff, or from

aquatic uses such as those to included in the NPDES general permit." (U.S. Environmental Protection Agency 2010

NPDES Pesticide General Permit Fact Sheet, p. 83).

 

[FN22]  Daily (not continuous) water sampling for a period of one year was estimated to cost $57,500 total (or $150 per

day, plus the cost of equipment), according to Stacey Kornreaich, Managing Director, Water Test America, LLC).

 

[FN23]  Monitoring, Assessment, and Reporting; U.S. Environmental Protection Agency,

http://www.epa.gov/owow/monitoring/repguid.html; Water Quality Monitoring Data by State,

http://iaspub.epa.gov/waters10/attains_status.state_status.

 

[FN24]  The US Geological Survey's National Stream Quality Accounting Network (NASQAN), the National Water

Quality Assessment (NAWQA);The U.S. Fish and Wildlife Service, the National Oceanic and Atmospheric

Administration; The U.S. Army Corps of Engineers; The Tennessee Valley Authority. 
 

Response 

 

The final PGP does not require Operators to collect water quality samples (see response to Comment ID 337.1.001.007). 

 

Comment ID 666.1.001.008

Author Name: Saums Glenn

Organization: Surface Water Quality Bureau,  New Mexico Environment Department

The potential for pesticide residues to bioaccumulate in aquatic food chains is a common concern. New Mexico's

narrative water quality standards a 20.6.4.13.F. NMAC address bioaccumulation as follows:

 

Except as provided in 20.6.4.16 NMAC, surface water of the state shall be free of toxic pollutants from other than

natural causes in amounts, concentrations or combinations that affect the propagation of pollutants from other than

natural causes in amounts that are toxic to humans, livestock or other animals, fish or other aquatic organisms, wildlife

using aquatic environments for habitation or aquatic organisms for food, or that will or can reasonably be expected to

bioaccumulate in tissues offish. shellfish and other aquatic organisms to levels that will impair the health of aquatic
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organisms or wildlife or result in unacceptable tastes, odors or health risks to human consumers of aquatic organisms.

[Emphasis added.]

 

While the EPA fact sheet does, to a certain extent, address the agency's reasoning on how the permit is protective

regarding concerns about toxicity there is no discussion about bioaccumulation. For example, EPA indicates that

toxicity will (in part) be prevented through BMPs and confirmed by required self monitoring in the form of visual

inspections that will look for the effects of toxicity (e.g., dead or sick fish). How can a visual inspection observe

bioaccumulation? EPA needs to address this in their justification as to how this permit protects this aspect of the WQS. 
 

Response 

 

For pesticides that are used outdoors and have the potential to reach aquatic systems, EPA conditionally requires data on the

potential for the pesticide to bioaccumulate in aquatic organisms (e.g., bioconcentration studies with fish) during a pesticides

registration process under FIFRA.  This requirement is based on the octanol/water partition coefficient (Kow) of the chemical,

where a Kow >=1000 would result in the need for bioaccumulation data. Although it is not directly addressed in the fact sheet,

bioaccumulation is considered in EPA's ecological risk assessments for pesticides.  If the assessment identifies the potential for a

pesticide to bioaccumulate to levels that pose risk to non-target species, restrictions on the use of the pesticide may be imposed.

 

 

Comment ID 667.1.001.010

Author Name: Unknown Unknown

Organization: A&B Irrigation District et al.

The Irrigation Entities agree with the draft permit decision not to require sampling for pesticides. Chemical sampling is

second only to litigation as the biggest financial risk facing the Irrigation Entities. In Washington State, which requires its

irrigators to sample water quality, millions of dollars have been spent on sampling yet there is no evidence that shows

sampling has accomplished any of the goals of the permit program. Individual operators in the Columbia River Basin

that are required to sample under Oregon and Washington law report that the cost of sampling quickly exceeded

$110,000.00.

 

Irrigation systems are not analogous to streams or rivers. The application of a pesticide at the head of canal is not

equivalent to discharging a pesticide directly into a headwater. The waters to which the pesticides are applied in an

irrigation system are almost exclusively applied to land for agricultural irrigation purposes. The return amount of water

(and pesticide) is miniscule, if present at all. The Irrigation Entities request an express exemption from chemical

sampling, or alternatively an express recognition that if they apply in accordance with FIFRA label guidelines they are

not required to perform chemical sampling.

 

The Solution: The Irrigation Entities suggest the following language "No sampling is required when the application is

made in compliance with FIFRA labeling." 
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Response 

The final PGP does not require Operators to collect water quality samples. 

 

Comment ID 668.1.001.022

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

However, the MCD is very concerned that EPA is considering requiring largest pesticide "applicators" to provide

ambient sampling data. [FN 33] The "largest" applicators, on an annual acreage treated basis, are aerial applicators

that may treat more than 1000 acres in a day under contract with government agencies, municipalities, or private

organizations. These are pilots, not biologists or hydrologists. The MCD believes that it is illogical for EPA to consider

requiring aerial applicators to return to often distant locations to collect ambient water samples in the days following

pesticide applications. Aerial applicators may travel hundreds of miles across state lines to fulfill a contract to apply

pesticides for various clients. Many of these areas are remote, and without airports. EPA requested comments on (a)

how large an "applicator" would be appropriate for such a requirement; (b) should these data be used in assessing

BMPs or compliance; (c) what types of monitoring requirements are appropriate for each of the four pesticide use

categories covered under this permit; (d) what would be the cost of monitoring; (e) what are the best monitoring

methodologies when sampling for the residues of chemical pesticides; (f) what sampling approaches accommodate

issues of safety and accessibility; and (g) what timing and frequencies are best in these situations.[FN 34] None of

these questions are relevant to aerial applicators.

 

If, instead of "applicators," EPA meant to state that it is considering requiring the largest "operators" to conduct ambient

monitoring, these would be generally state or federal forestry, water management, or health (e.g., mosquito control)

agencies. It is likely that other parts of these same organizations already conduct ambient monitoring for either water

quality research or CWA compliance purposes. Given the low thresholds for NOIs, the MCD is also concerned that

many of our cooperators will be required to conduct ambient monitoring. It is not unreasonable to expect that many of

these cooperators will request the MCD (or, statewide, other conservation districts) to assist in conducting such ambient

monitoring, at considerable expense. MCD also has knowledge of selective ambient monitoring conducted by third

parties; in the past these efforts have resulted in lawsuits regarding the implementation of BMPs, ultimately causing

negative environmental consequences. Therefore, the MCD believes that ambient monitoring should be deleted from

the permit, especially in light of similar monitoring currently being conducted by the U.S, Geological Survey. EPA should

explore efficiencies already present within such operators before requiring additional ambient sampling.

 

[FN 33] 75 Fed Reg 107, 31784 June 4, 2010

 

[FN 34] Ibid  
 

Response 
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EPA is not requiring ambient water quality sampling in the PGP.

 

Comment ID 672.1.001.007

Author Name: Hanson Keith

Organization: Minnesota Chamber of Commerce

The Chamber recommends that ambient water quality monitoring data be collected as part of the existing state

programs.

 

Currently the state of Minnesota (Department of Agricultural and the Minnesota Pollution Control Agency) has both

ground and surface water monitoring programs designed to detect pesticide residues and other constituents impacting

water quality. These programs should be sufficient to satisfy any need for ambient water quality monitoring. 
 

Response 

 

EPA is not requiring ambient water quality sampling in its PGP.

 

Comment ID 675.1.001.019

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

However, we are very concerned that USEPA is considering requiring the largest pesticide "applicators" to provide

ambient sampling data. [FN 30] The "largest" applicators, on an annual acreage treated basis, are aerial applicators

that may treat more than 1000 acres in a day under contract with government agencies, municipalities, or private

organizations. These are pilots  not biologists or hydrologists. It is illogical for USEPA to consider requiring aerial

applicators to return to often distant locations to collect ambient water samples in the days following pesticide

applications. Aerial applicators may travel hundreds of miles across state lines to fulfill a contract to apply pesticides for

various clients. Many of these areas are remote, and without airports. USEPA requested comments on (a) how large an

"applicator" would be appropriate for such a requirement; (b) should these data be used in assessing BMPs or

compliance; (c) what types of monitoring requirements are appropriate for each of the four pesticide use categories

covered under this permit; (d) what would be the cost of monitoring and who should bear that cost; (e) what are the best

monitoring methodologies when sampling for the residues of chemical pesticides; (f) what sampling approaches

accommodate issues of safety and accessibility; and (g) what timing and frequencies are best in these situations. [FN

31] None of these questions are relevant to aerial applicators.

 

If, instead of "applicators," USEPA meant to state that it is considering requiring the largest "operators" to conduct
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ambient monitoring, these would be generally state or federal forestry, water management, or health (e.g., mosquito

control) agencies. It is likely that other parts of these same organizations already conduct ambient monitoring for either

water quality research or CWA compliance purposes. Given the low thresholds for NOIs, we are also concerned that

many of our members will be required to conduct ambient monitoring. MABA believes that ambient monitoring should

be deleted from the permit, especially in light of similar monitoring currently being conducted by the U.S, Geological

Survey. USEPA should explore efficiencies already present within current monitoring, before requiring additional

ambient sampling by operators.

 

[FN 30] 75 Fed Reg 107, 31784 June 4, 2010

[FN 31] Ibid 
 

Response 

 

EPA is not requiring ambient water quality sampling in the PGP.

 

Comment ID 685.1.001.017

Author Name: Musa Christine

Organization: Warren County Mosquito Extermination Commission (WCMEC), New Jersey

MONITORING

 

• The appropriateness of ambient water quality sampling and who should be required to do this. Should ambient water

quality monitoring be a requirement of this PGP and who should have to do it? How would the results of such sampling

be best interpreted? Is there a way to obtain ambient data without burdening individual applicators?

 

Any ambient water quality results would reflect a snap shot of pesticides used within a watershed by all pesticide users,

permitted or not. Such results could not be definitively tied to any use pattern covered under this permit. Therefore,

ambient water quality should not be a requirement of this PGP or associated with this PGP in any way.

 

Few laboratories have the certification to test for pesticides and/or their degradates. The tests are relatively costly

compared to other water quality parameters (nutrients, dissolved oxygen, TSS). Unless the EPA provides funding to

test for pesticides, such a requirement would be burdensome to local agencies. 
 

Response 

 

The final PGP does not require Operators to collect water quality samples.
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Comment ID 690.1.001.029

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

If a category of a large operators is defined that is required to provide ambient sampling data, what should be the size

limitations for the categorization and should these ambient data be used by EPA to generally assess the value of BMPs

or to establish baselines for compliance?

 

We do not envision that any chemical monitoring program by operators wouldprovide information that would be useful

for establishing baselines, compliance verification or enforcement actions due to methodology limitations, the paucity of

appropriate standards for a variety of situations and a widespread inability to link a detected residue to a particular

source. In addition, National standards are inadequate to account for regional/sate/local variations in

climate/pests/existing regulations. 
 

Response 

 

The final PGP does not require Operators to collect water quality samples.

 

Comment ID 690.1.001.031

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

What would be the cost of a chemical monitoring program?

 

Considerable. Applicators and their staffs would require training in sample collection / storage / chain ofcustody

procedures. Analytical costs would be in addition to training costs. 
 

Response 

 

The final PGP does not require Operators to collect water quality samples.

 

 

Comment ID 711.1.001.002

Author Name: Dubois Pine
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Organization: Jones River Watershed Association (JRWA)

JRWA is concerned as a result of repeated applications of pesticides for mosquito control in and over the Jones River

watershed and adjacent regional wetlands. The lack of any reliable or consistent monitoring to calculate the total impact

of these applications is absent. Even ecosystem monitoring in the repeated incidence of Anvil application in 2006 was

segmented and weak. There is no effort at monitoring impact of repeated routine larvacide and adultidide applications in

certain areas. This should not be. We support a comprehensive approach to evaluation, not only of efficacy, but of

unintended environmental consequences to understand the impact of deliberate actions to eradicate pests. While

Massachusetts has made some effort to measure the residual evidence of pesticide products in water after widespread

aerial application, proof of this evidence is not met with concern or correction. Monitoring the results of pesticide

application, whether the product is chemical or biological, must include an assessment of impact to target and nontarget

species, and should be tracked, recorded, and evaluated. Results should be available for public scrutiny.

 

Because the regional mosquito control districts develop plans and management strategies without public review of the

methods or areas of application, we suspect unintended environmental alterations in sensitive habitats. For example we

have a concern for Blackwater swamp and pond area that receives applications of larvacide in the spring as well as

regular adulticide applications during the summer. Yet this environmentally important area receives no ecological

assessment during the season beyond mosquito trap counts. JRWA is anxious to see more enlighten mosquito control

practices and believes this will only happen as we develop an understanding of our broad impact on ecosystem species

and functions. This requires robust monitoring. Furthermore, quantification of application rates should be provided by

ecosystem unit, rather than by say a regional permit. It is impossible to assess the impact of products on the

environment if we cannot understand how much was applied. This cannot be gallons per annual reporting period, but

should allow some sense of understanding of the frequency and quantity per affected water body. 
 

Response 

 

EPA believes that visual monitoring for adverse effects, documentation of these effects, and reporting of them to EPA by the PGP

Operator will provide a valuable database of ecological effects information over time. This information can be made available to the

public.

 

The reporting requirements for applicable Operators will require the annual disclosure of the quantity of product in pounds or

gallons of product per treatment area.  The treatment area is the entire area, whether over land or water, where a pesticide

application is intended to provide pesticidal benefits within the pest management area.  In some instances, the treatment area will be

larger than the area where pesticides are actually applied.  For example, the treatment area for a stationary drip treatment into a

canal includes the entire width and length of the canal over which the pesticide is intended to control weeds.  Similarly, the

treatment area for a lake or marine area is the water surface area where the application is intended to provide pesticidal benefits.

However the annual report will provide more detailed information on type, amount, date, and location of all pesticide applications

to waters of the United States.

 

Comment ID 739.001.002
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Author Name: Biel Mark

Organization: Chemical Industry Council of Illinois (CICI)

However, USEPA is also considering requiring ambient water quality sampling data for laboratory analysis from large

operators. This would duplicate the regulatory monitoring already done by state agencies under other CWA

requirements. The use of untrained personnel for sample collection, transport, handling and analysis would introduce

numerous errors, and add significant costs with little likelihood of environmental benefit. While USEPA states that it is

only thinking of requiring it of the very largest operators, simply putting it into the permit would suggest to states that

they should include it in theirs too. The USEPA should not include ambient monitoring as a requirement of its permit. 
 

Response 

 

EPA is not requiring ambient water quality monitoring in the PGP (see response to Comment ID 337.1.001.007). 

 

Comment ID 741.001.005

Author Name: Hunt Paul

Organization: Portland (Maine) Water District

Strengthen site monitoring requirements - EPA should require meaningful water quality monitoring after pesticide

applications in all cases, just like EPA requires for other sources of permitted water pollution. The draft permit does not

require in-stream monitoring after pesticide applications; instead, the applicator need only conduct a visual "spot

check," and need only do that if the opportunity arises. [p. 14, 31] 
 

Response 

See response to Comment ID 337.1.001.007.

 

Comment ID 837.1.001.023

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

In-stream monitoring is the only reasonable way to protect waterbodies.   Many aquatic herbicides include restrictions

for potable water use, irrigation, and recreational uses. Many aquatic herbicides cannot be used in the vicinity of a

municipal water intake. Visual monitoring cannot indicate if the pesticide is drifting into these off-limits areas.  Only in-

stream monitoring can address these important public health concerns.   It is possible to determine when a pesticide

has a chemical residue with in-stream monitoring. Pesticide applications are applied to a geographic area. Pesticides
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that drift out of the application area, and those pesticides that remain in the area after they are designed to breakdown

or disperse would be considered pesticide residue, and therefore, pollutants. These pollutants are measurable and

should be measured as part of this permit. By tracking and reporting this information, dischargers will have solid

information to help determine how to reduce pollutants over time.   In-stream monitoring is critical to track the fate of

chemical residues within treatment areas and to determine if chemical residues are drifting outside treatment areas-for

both aquatic and aerial applications-to determine when water use restrictions can be lifted, and to determine if

decomposition of aquatic plant materials is producing unacceptable oxygen demands in the localized area. Requiring

in-stream monitoring is a practical and necessary precaution that many state agencies already require for aquatic weed

treatment.  In-stream monitoring also ensures that operators use best management practices of these potentially

dangerous pesticides.  Indeed, it is one tool the EPA could employ in the PGP to actually protect water quality.  But

EPA, a state agency, or an independent third party must conduct the monitoring assure operator accountability.

Without actual in-stream monitoring, the PGP will have no practical affect.    Similarly, EPA, a state agency, or a third

party should conduct post-treatment surveys to determine the efficacy of treatment.  Post-treatment surveys in aquatic

weed control are estimates as to the amount of aquatic weeds that remain after treatment.  These surveys can also

inform EPA and the public as to whether the chosen pesticide killed off-target species.   
 

Response 

 

See response to Comment ID 337.1.001.007.

 

EPA is aware that many government and state agencies, such as the United States Geological Survey and United States Department

of Agriculture have previously engaged in or are conducting ongoing ambient monitoring of pesticides for water quality research

purposes.  EPA has availed itself of the data collected thus far. EPA has concluded that such studies are prudent and useful and are

best administered outside of the requirements of the PGP.

 

The practical effects of the PGP, including increased reporting and disclosure of pesticide use patterns, standardization of safe use

practices, Operator consideration for pesticide alternatives, and reporting of adverse impacts are achievable without the use of

ambient water quality monitoring. 

 

The PGP requires that Operators in the treatment area following an application conduct visual monitoring surveys if possible.  The

NPDES program does not have the authority to compel third party investigations of discharges.  

 

 

Comment ID 841.001.010

Author Name: Coram Phil

Organization: The Florida Department of Environmental Protection

Considering the Court's ruling that only the residue from applications of chemical pesticide are a pollutant subject to

NPDES permitting we see little regulatory value in ambient sampling conducted by permittees, as it would be
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impossible to distinguish the concentration of pesticide from its residue. That said, ambient samples collected as part of

pesticide registration process or a State's ambient water quality sampling program would be useful in assessing the

effectiveness of BMPs.

 

 

 

 
 

Response 

 

EPA is not requiring ambient water quality sampling in the PGP.

 

Comment ID 843.1.001.005

Author Name: Patel Snehal

Organization: Harris County, Texas

Part 4.1 - Monitoring Requirements for Pesticide Applicators. We agree with the EPA's determination that ambient water

quality monitoring is not feasible with respect to Part 4.1 Monitoring Requirements for Pesticide Applicators - for

reasons noted in the EPA's 2010 NPDES Pesticides General Permit Fact Sheet (e.g. uncertainty in identifying source of

a pesticide discharge, quality of data obtained from such monitoring, etc), as well as the economic burden that such

monitoring would impose if required as a condition of the permit, We recommend that the EPA maintain this position. 
 

Response 

 

EPA acknowledges support for the monitoring approach selected. 

 

Comment ID 906.1.001.005

Author Name: Harja John

Organization: Public Lands Policy Coordination Office (PLPCO), Office of the Governor, State of Utah

The Federal Register Notice regarding the draft pesticides PGP includes discussion regarding the appropriateness of

ambient water quality monitoring and who should be required to undertake such monitoring. The state is opposed to

requiring ambient monitoring given that the economic hardship it would create on either the pesticide applicator or state

programs would outweigh any foreseeable benefits. Furthermore, significant confusion will be created if monitoring data

were to mandate application rates that differ from FIFRA (labeling) requirements.  
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Response 

 

The final PGP does not include a requirement for ambient water quality monitoring. 

 

Comment ID 907.1.001.007

Author Name: Clary Patricia

Organization: Californians for Alternatives to Toxics (CATs)

EPA is considering having the largest of the large applicators provide ambient sampling data. How large would be

appropriate for such a requirement?

 

Such a determination should be based on a much better developed basis of information in developing the size of

application that would trigger submission of an NOI. EPA has not documented how it reached the size limitations to

triggered submittal of an NOI. These numbers could have been pulled from a hat (albeit a scientist's hat) for all the

evidence for scientific evaluation EPA has provided. How in the world can anyone answer this question without knowing

the scientific basis for the determination of NOI-triggering applications?

 

Should these data be used to enhance the cycle of information EPA will use in assessing the selected BMPs rather

than compliance?

 

It is possible to both at once. BMPs should be constantly monitored as should permit holders. CATs prefers random

testing for pesticide residues for all submitters of NOIs.

 

What types of monitoring requirements are appropriate for each of the four pesticide use categories covered under this

permit?

 

Check residues in water often enough and in varied enough settings to assess pollution levels and identify at least

some violators. 
 

Response 

See response to Comment ID 337.1.001.007

 

Pest Management Measures employed by the Operator must be documented and recorded as required in the permit. EPA can

inspect an Operator's operations at any time and have access to and review of these records.

 

Comment ID 913.001.007

Author Name: Wilkinson Richard
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Organization: Dayton Valley Conservation District

Need additional clarification that water quality monitoring will NOT be required as part of this program. This would cause

major economic impact. Chemical monitoring should be required only under extreme and unique situations. 
 

Response 

 

The final PGP does not include a requirement for ambient water quality monitoring (see response to Comment ID 337.1.001.007). 

 

Comment ID 917.001.007

Author Name: Holley Robert

Organization: West Central Lyon County Weed Management Area

The final language of the permit should clarify that water quality monitoring will not be required as a condition of the

permit. Required water quality monitoring would have a significant economic impact on both CWMA's and agricultural

producers. 
 

Response 

The final PGP does not include a requirement for ambient water quality monitoring (see response to Comment ID 337.1.001.007). 
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5.0 - PESTICIDE DISCHARGE MANAGEMENT PLAN (PDMP)

REQUIREMENT AND DEADLINE

Comment ID 234.1.001.014

Author Name: Rodgers, Jr. J.

Organization: Clemson University

The Pesticide Discharge Management Plan will involve considerable research and effort to prepare. The PDMP will

likely take several months to assemble, leaving aquatic systems vulnerable for that time. 
 

Response 

See response to Comment ID 344.1.001.010.   

 

Comment ID 270-cp.001.004

Author Name: Comment Public

Organization:  

Time would be spent more on the PDMP than the actual applications themselves. We already comply with the FIFRA

regulations that are in place and seems to be more of the same paperwork. 
 

Response 

See response to Comment ID 344.1.001.010. 

 

Comment ID 281.1.001.027

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

This section should not apply to "small government jurisdictions," "small organizations" or private landowners that treat

less than 10,000 acres of water.  ABC Aquatic Weed Control should not be required to amend their PDMP for every 8

acre pond they treat or every time they encounter a new weed.  
 

Response 
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See response to Comment ID 344.1.001.010.

 

Comment ID 296.1.001.013

Author Name: Delaney Tom

Organization: Professional Landcare Network (PLANET)

Upon first consideration, the Pesticide Discharge Management Plan (PDMP) seems to represent the type of

professional data and maintenance information that operators value - preventative maintenance plan; emergency

response plan; documentation of procedures, practices, products used, spray logs, reports and other documentation to

support compliance with this permit; and eligibility considerations under other federal, state, and local laws.

 

However, the description of a PDMP is so detailed that it is likely to take several months to assemble and a

considerable amount of time to keep up to date. PLANET believes that the EPA should either reduce the amount of

information it requires in PDMPs, or allow operators to complete their PDMP over several months without fear of

violation or enforcement actions. 
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 311.1.001.022

Author Name: Van Wychen Lee

Organization: Weed Science Society of America (WSSA)

Pesticide Discharge Management Plan - EPA states that a Pesticide Discharge Management Plan (PDMP) is required

of any operator required to submit an NOI, that it is to be developed prior to the first application of a pesticide covered

by the permit or prior to an operator exceeding the annual NOI threshold, that it is to be kept at the address identified on

the NOI, and that it is a permit violation not to have a PDMP or keep it up to date.  Upon first consideration, the PDMP

described by EPA at Part 5 of the Draft PGP seems to represent just the type of professional data and maintenance

information that operators value - preventative maintenance plan, emergency response plan, and documentation of

procedures, practices, products used, spray logs, reports and other documentation to support compliance with this PGP

and eligibility considerations under other federal, state and local laws. However, EPA's expectations for a PDMP as

described at Part 5.1 (pp. 88-93) are so very detailed that it could take several months to assemble, verify, and keep up

to date.  EPA's deadlines are impractical, especially in 2011.  WSSA and affiliate Societies believe that EPA should

allow operators to complete their PDMP over several months without fear of violation or enforcement actions.   
 

Response 
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See response to Comment ID 344.1.001.010, which is similar to this comment. 

 

Comment ID 315.1.001.012

Author Name: Peterson Jack

Organization: Arizona Department of Agriculture

We are particularly concerned the level of detail associated with the Pesticide Discharge Management Plan will require

significant time for applicators to maintain.  This could be a significant financial burden for applicators as the time

involved in keeping this and other records required by the permit will likely require operators to hire additional staff or

cut back on revenue earning activities.   
 

Response 

See response to Comment ID 344.1.001.010 for discussion of the PDMP’s content.  See response to Comment ID 234.1.001.007 for

discussion of hiring additional staff and costs associated with complying with this permit. 

 

Comment ID 319.2.001.018

Author Name: Guthrie, Sr. Douglas

Organization: Monmouth County Mosquito Extermination Commission (MCMEC)

The USEPA requires an applicator to identify where pesticides will be applied during the upcoming calendar year. While

mosquito control agencies can broadly identify areas of potential larval mosquito habitat, what areas will produce

mosquitoes and require treatment is dependent on weather and other environmental conditions and cannot be

quantified beforehand. Adult mosquito control operations are even more difficult to predict as they are tied to evidence

of mosquito-borne disease, weather, and the failure of larviciding operations. In addition, mosquito control agencies

respond to requests for service from the general public. What triggers a resident to call or not is unpredictable. Under

the PGP, USEPA requires PDMP modifications when a change in pest control activities significantly changes the type

or quantity of pollutants discharged. Given the inherent unpredictability of mosquito control, USEPA should allow broad

descriptions of potential pest control activities to suffice in the PDMP without requiring a formal change to the PDMP.

 

In New Jersey, many of the practices listed in the PGP are in place, and the data sought is available in some format. In

compliance with State public health statutes that establish mosquito extermination commissions, the Monmouth County

Mosquito Extermination Commission prepares Plans & Estimates for the upcoming year and Annual Reports for the

calendar year. These are submitted to the NJ Agricultural Extension Service for review. Mosquito control pesticide

operations, however, are not currently organized in relationship to a waterway or watershed. If that level of organization

is required, EPA and state regulatory authorities should allow a grace period for building this database connection. 
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Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 331.1.001.019

Author Name: Rauscher Kenneth

Organization: Michigan Department of Agriculture (MDA)

Pesticide Discharge Management Plan 

 

As indicated earlier in this document, MDA suggests that EPA utilize the pesticide label use directions to set the upper

limit for determining efficacy and frequency of applications in relation to effluent limitations. In the event that it is

necessary to be more restrictive than the pesticide label, MDA recommends that evidence used to determine the need

for less than label rates/applications be provided to EPA Office of Pesticide Programs for label amendments. Doing

otherwise will cause confusion between general permit effluent limitations and legal applications based on FIFRA

registered pesticide labels. 
 

Response 

See response to Comment ID 344.1.001.010. 

 

Comment ID 344.1.001.010

Author Name: Kennedy Keith

Organization: Wyoming Crop Improvement Association (WCIA)

Pesticide Discharge Management Plan: EPA states that a Pesticide Discharge Management Plan (PDMP) is required of

any operator required to submit an NOI, that it is to be developed prior to the first application of a pesticide covered by

the permit or prior to an operator exceeding the annual NOI threshold, that it is to be kept at the address identified on

the NOI, and that it is a permit violation not to have a PDMP or keep it up to date. Upon first consideration, the PDMP

described by EPA at Part 5 of the draft permit seems to represent just the type of professional data and maintenance

information that operators value - preventative maintenance plan, emergency response plan, and documentation of

procedures, practices, products used, spray logs, reports and other documentation to support compliance with this

permit and eligibility considerations under other federal, state and local laws. However, EPA's detailed description of a

PDMP as described at Part 5.1 [FN 31] is so very detailed that it is likely to take several months to assemble and a

considerable amount of time to keep up to date. Operators must have sufficient time to conduct applications, in addition

to keeping records. EPA's deadlines are impractical, especially in 2011. WCIA believes that EPA should either reduce

the amount of information that EPA requires in PDMPs or allow operators to complete their PDMP over several months

without fear of violation or enforcement actions. EPA states that the PDMP and all supporting documents (other than
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any properly asserted Confidential Business Information) must be readily available, upon request, to regulators. WCIA

urges EPA not to make public copies of PDMPs or other information related to compliance with this permit, or to

consider such information Confidential Business Information, for we are concerned that antipesticide activists will use

access to these PDMPs for search for potential "paper violations" and harass pesticide operators with citizen suits. 

 

[FN 31] PGP Fact Sheet, p.8893 
 

Response 

EPA acknowledges the commenter's concerns regarding the amount of time needed to develop a Pesticide Discharge Management

Plan (PDMP).  In the final permit, any Decision-maker required to submit an NOI, but is a  small entity, as defined in Appendix A

of the permit, as well as  any Applicator are not required to develop a PDMP. See Parts 7.2 and 7.3 for documentation that needs to

be retained by small entity and for-hire applicator.  Any Decision-maker required to submit an NOI and is a large entity, as defined

in Appendix A of the permit must develop a PDMP.  The PDMP must be prepared by the time the NOI is filed.   Based on

comments received, EPA has clarified the information needed to be included in a PDMP and developed a PDMP template to assist

Decision-makers with the development of their PDMP.  In the final permit, EPA revised Part 5.1.3 to clarify what evaluation must

be documented in the PDMP.  Part 5.1.3 of the final permit requires Decision-makers to include the evaluation of the following pest

management options: no action, prevention, mechanical/physical methods, cultural methods, biological control agents, and

pesticides.  In Part 5.1.4 of the final permit, EPA is no longer requiring documentation of the following schedules and procedures:

application rate and frequency (i.e., optimum frequency and pesticide resistance); spill prevention; pesticide application equipment;

pest surveillance; assessing environmental conditions; and pesticide monitoring schedules and procedures.  The final permit does

not require a preventative maintenance plan, emergency response plan, or procedure for documenting any observed impacts to non-

target organisms.  However, documentation is required for spill response procedures.  EPA notes that Decision-makers are not

required to document identification of target pest species.  The final permit requires Decision-makers to document identification of

target pest. See Part 5 of the final permit.  EPA expects the reduced amount of required information and the template will address

the commenter’s need for extra time to develop the PDMP.  In addition, several commenters indicate they have existing plans or

procedures that meet the requirements of the permit.   To avoid duplication of efforts, the PGP allows Decision-makers to

incorporate by reference any procedures or plans in other documents that meet the requirements of this permit in their PDMP.

Decision-makers may develop one PDMP for several pest management areas with similar pest problems.  See Appendix A of the

permit for the definition of pest management area.

 

EPA disagrees with comment  that the PDMP is a waste of resources and would not contribute to the protection or enhancement of

the aquatic environment.  PDMP is a tool both to assist Decision-makers in documenting what pest management measures it is

implementing to meet the effluent limitations, and to assist the permitting/compliance authority in determining whether the effluent

limitations are being met.  As mentioned above, the PGP allows Decision-makers to incorporate by reference other documents that

meet the requirements of this permit in their PDMP

 

In regard to keeping the PDMP up-to-date, EPA no longer requires annual review of the PDMP but instead is requiring Decision-

makers to modify the PDMP whenever necessary to address any of the triggering conditions for corrective action in Part 6 of the

permit or when a change in pest control activities significantly changes the type or quantity of pollutants discharged.  Changes to

the PDMP must be made before the next pesticide application that results in a discharge, if practicable, or if not, no later than 90
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days after any change in pesticide application activities.  This revision should alleviate concerns about the need to modify the

PDMP for minor changes such as changes to the team members. 

 

EPA notes that Decision-makers may include all potential pest management measures in the PDMP, based on evaluation of

available information in the pest management area.  It is not EPA's intent to limit the use of a registered pesticide with the PDMP

but rather it is a tool to assist Decision-makers.  Instead of selecting a specific pest management option in the PDMP, EPA

recommends Decision-makers include criteria or conditions for selecting each pest management option.  This should reduce the

need to modify the PDMP.  In addition, Decision-makers are required to identify the pest management area in the PDMP; not the

treatment areas, which changes depending on the target pests.  Treatment areas are recorded in Part 7 of the permit which requires

Operators to document the areas treated within the pest management area as soon as possible but no later than 14 days following

completion of each pesticide application.

 

The Decision-maker can develop one PDMP for any or all pesticide uses covered under this PGP.  The PDMP can also cover the

entire pest management area anticipated over the course of the life of the permit.  For example, if an Operator treats six golf courses

and three community ponds where discharges will occur in waters of the United States, all of these activities can be covered in one

PDMP.  As another example, a mosquito control district would submit their entire district as the pest management area even though

the entire district may not need treatment.

 

In regard to the comment about public availability of the PDMP and other information related to compliance with the permit, . the

Decision-makers are not required to submit their PDMP with their NOI, instead a copy of the PDMP must be retained at the address

provided on the NOI.  In Part 5.3 of the permit, EPA provides a process for obtaining access to PDMPs by having members of the

public make requests to EPA.  By requiring the members of the public to request a copy of the PDMP through EPA, the Agency is

able to determine the validity of this request and to provide the Decision-maker with assurance that any Confidential Business

Information contained within its PDMP is not released to the public.  If Decision-makers want to claim any information on the

PDMP as confidential business information, they must follow the applicable regulations at 40 CFR 122.7. 

 

Other permit related documentation that is available to the public includes documents that must be submitted to the regulatory

authority.  This includes the Operator’s NOI and annual report, if required. The requirement to develop a PDMP is not the

technology-based effluent limitations but rather documents how Decision-makers will implement such limitations.  As mentioned in

Part 5 of the PGP, any Decision-maker that is required to submit an NOI and is below the Small Business Administration thresholds

for small businesses or is a public entity serving a population of 10,000 or less, is defined as a small entity in the permit.  Small

entities are required to keep a basic records set, outlined in Part 7.3 of the permit, all of which can be recorded on the Pesticide

Discharge Evaluation Worksheet provided in PGP Appendix F.  This set of information is less burdensome on small entities.

 

 See response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits and regulatory actions.

 

Comment ID 364.1.001.022

Author Name: Schmidt J.

Organization:  

PGP Responses to Comments Pesticide Discharge Management Plan (PDMP) Requirement and Deadline

246210/31/2011 04:04 PM EDT



 

5.0 Pesticide Discharge Management Plan (PDMP) - This detailed requirement is an impractical, time-consuming and

useless paperwork exercise with respect to the vast majority of small-scale individual pesticide applications.

Amendment requirements would be extremely burdensome as aquatic weed and algae nuisance conditions can change

unpredictably during the course of a season or from year to year based upon water quality and weather conditions. It is

in the best interests in controlling target pests that all registered aquatic pesticide options remain readily and legally

available to the applicator during the course of the season to deal with potentially changing nuisance conditions. 
 

Response 

See response to Comment ID 344.1.001.010. 

 

Comment ID 379.1.001.008

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

Additionally, under Pest Management for each application activity, it is required that prior to first application and at least

once per year, the applicator must select and implement for each Pest Management Area efficient and effective means

of pest management. We interpret this to mean that a new and/or revised PDMP would be required each year if the

different pest management options are chosen. The PDMP should be written to provide flexibility so as not to require

significant revision; otherwise, this program would become excessively burdensome for applicators, regulatory

agencies, and ultimately the general public.  
 

Response 

See response to Comment ID 344.1.001.010. 

 

Comment ID 379.1.001.050

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

Preparation of a Pesticide Discharge Management Plan (PDMP) and all that this will entail could be a quite laborious,

time-consuming exercise for many aquatic pesticide applicators, and possibly beyond the ken or capabilities of some

users who might have to produce such stemming from their filing NOIs.   Whenever possible to lower costs and reduce

labors, aquatic pesticide applicators should try to avail themselves of any pertinent, existing BMPs, and either directly

include these BMPs as part of the text for their PDMP, or at least make reference to such within their PDMP as found or

accessed in other sources.    
 

PGP Responses to Comments Pesticide Discharge Management Plan (PDMP) Requirement and Deadline

246310/31/2011 04:04 PM EDT



 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 417.001.004

Author Name: Stevenson William

Organization: Lycott Environmental, Inc.

If the lake/pond has an association do they author the "PDMP"?

 

For smaller ponds with less than 20 acres of treatment areas, do we as the applicator have to a single PDMP For each

body of water? One for each state in which we work?

 

A PDMP is an abstract concept from the information in the PGP - is there a sample for various types of water bodies

(e.g. small private pond, golf course pond, large multitown lake, with or without public access? 
 

Response 

See response to Comment ID 344.1.001.010 regarding what size operations require PDMP.  EPA does have a sample PDMP in the

form of a template that is available on the NPDES website.    

 

Comment ID 417.001.008

Author Name: Stevenson William

Organization: Lycott Environmental, Inc.

How does a multiple  site PDMP work (E.g. three backyard ponds and 6 golf courses are clients in one state) and each

individually don't meet the thresholds for PGP / NPDES? If they all have the same invasive species can they be covered

by one PDMP? What if each water body has a different set of pests / plants / algae that needs management do we as

the applicator need to create individual PDMPs? 
 

Response 

See response to Comment 344.1.001.010.  

 

Comment ID 418.1.001.014

Author Name: Kennedy Keith
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Organization: Wyoming Ag-Business Association (WABA)

Pesticide Discharge Management Plan:USEPA states that a Pesticide Discharge Management Plan (POMP) is required

of any operator required to submit an NOI, that it is to be developed prior to the first application of a pesticide covered

by the permit or prior to an operator exceeding the annual NOI threshold, that it is to be kept at the address identified on

the NOI, and that it is a permit violation not to have a POMP or keep it up to date. Upon first consideration, the POMP

described by USEPA at Part S of the draft permit seems to represent just the type of professional data and

maintenance information that operators value - preventative maintenance plan, emergency response plan, and

documentation of procedures, practices, products used, spray logs, reports and other documentation to support

compliance with this permit and eligibility considerations under other federal, state and Jocallaws. However, USEPA's

detailed description of a POMP as described at Part 5 [FN 34] is so very detailed that it is likelyto take several months

to assemble and a considerable amount of time to keep up to date. Operators must have sufficient time to conduct

applications, in addition to keeping records. USEPA's deadlines are impractical, especially in 2011. WABA believes that

USEPA should either reduce the amount of information that USEPA requires in PDMPsor allow operators to complete

their PDMPover several months without fear of violation or enforcement actions. USEPA states that the PDMP and all

supporting documents (other than any properly asserted Confidential Business Informat ion) must be readily available,

upon request, to regulators. WABA urges USEPA not to make public copies of PDMPsor other information related to

compliance with this permit, or to consider such information Confidential Business Information, for we are concerned

that antipesticide activists will use accessto these PDMPsfor search for potential "paper violations" and harass pesticide

operators with citizen suits 

 

[FN 34] PCP Fact Sheet , p.88-93 
 

Response 

See responses to Comment ID 344.1.001.010 and Comment ID 180-cp.001.001.

 

Comment ID 437.1.001.011

Author Name: Sumner Lewis

Organization: U.S. Army Corps of Engineers

Until the EPA determines the scope of the pest management area, there could be the potential for hundreds of

Pesticide Discharge Management Plans which appear to be required if a NOI is submitted. 
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 443.1.001.012
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Author Name: Anonymous Anonymous

Organization:  

Pesticide Discharge Management Plan -

 

 EPA states that a Pesticide Discharge Management Plan (PDMP) is required of any operator required to submit an

NOI, that it is to be developed prior to the first application of a pesticide covered by the permit or prior to an operator

exceeding the annual NOI threshold, that it is to be kept at the address identified on the NOI, and that it is a permit

violation not to have a PDMP or keep it up to date. Upon first consideration, the PDMP described by EPA at Part 5 of

the draft permit seems to represent just the type of professional data and maintenance information that operators value

- preventative maintenance plan, emergency response plan, and documentation of procedures, practices, products

used, spray logs, reports and other documentation to support compliance with this permit and eligibility considerations

under other federal, state and local laws. However, EPA's detailed description of a PDMP as described at Part 5.1 is so

very detailed that it is likely to take several months to assemble and a considerable amount of time to keep up to date.

EPA's deadlines are impractical, especially in 2011. We believe that EPA should either reduce the amount of

information that EPA requires in PDMPs or allow operators to complete their PDMP over several months during the first

permit cycle without fear of violation or enforcement action. 
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 446.1.001.018

Author Name: Inabinet John

Organization: Environmental Resources,  South Carolina Public Service Authority (Santee Cooper)

EPA states that a Pesticide Discharge Management Plan (PDMP) must be developed by any applicator required to

submit a Notice of Intent (NOI) and that said PDMP be developed prior to the first pesticide application covered by the

PGP.  
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 446.1.001.020

Author Name: Inabinet John
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Organization: Environmental Resources,  South Carolina Public Service Authority (Santee Cooper)

Furthermore, EPA must understand that the PDMP will be a living document, requiring frequent updates and changes

during a treatment season, as it is impossible to anticipate all pest problems which may occur during any given year.

Santee Cooper is concerned that any administrative time lag between addressing unanticipated problems and updating

the PDMP may be considered a violation of the permit. Santee Cooper urges EPA to establish a reasonable time frame,

e.g. 90 days, to update the PDMP following any change in anticipated pest control activities.  
 

Response 

See response to Comment 344.1.001.010.

 

Comment ID 449.1.001.003

Author Name: Ihnen Darrin

Organization: National Corn Growers Association (NCGA)

The proposed permit creates unnecessary and excessively burdensome recordkeeping and reporting requirements.

For crop production in the U.S., there is already a significant amount of paper work that has to be completed.  The

requirements for a Pesticide Discharge Management Plan would add to this burden without adding any measurable

environmental benefit.  If EPA continues to include such a plan for any operator it should be scaled back only to include

those elements which are pertinent to preventative maintenance, emergency response and documentation required to

identify procedures, products used and spray logs.   
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 455.1.001.021

Author Name: Howell Bradford

Organization: Applied Biochemists

Pesticide Discharge Management Plan (PDMP) - This detailed requirement is an impractical, time-consuming and

useless paperwork exercise with respect to the vast majority of small-scale individual pesticide applications.

Amendment requirements would be extremely burdensome as aquatic weed and algae nuisance conditions can change

unpredictably during the course of a season or from year to year based upon water quality and weather conditions. It is

in the best interests in controlling target pests that all registered aquatic pesticide options remain readily and legally

available to the applicator during the course of the season to deal with potentially changing nuisance conditions.    
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Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 459.1.001.014

Author Name: Lieske Sean

Organization: Water Resources Division,  City of Aurora Water Department,  Aurora,  Colorado (CO)

14. The PDMP deadlines in table 3 seem a bit unrealistic given the proposed timeline for adoption of the permit. This

wouldnt give entities much time to prepare a PDMP prior to the first pesticide application. Would recommend this

section be more prescriptive by requiring the PDMP to be submitted within xxx days of receiving confirmation of the

NOI. This would give permittees a more definitive expectation of when the report needs to be completed and submitted.

If there is concern that this could allow an entity to submit the PDMP after the first application, a clarifying statement

could be included that states within xxx days of receiving confirmation of the NOI, but prior to the first pesticide

application covered under this permit. 
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 459.1.001.015

Author Name: Lieske Sean

Organization: Water Resources Division,  City of Aurora Water Department,  Aurora,  Colorado (CO)

15. Part 5.0 - would recommend changing the word "contained" in the third paragraph to "specified." 
 

Response 

EPA acknowledges the commenter's recommendation and has made the change in Part 5.

 

Comment ID 460.1.001.011

Author Name: Claff Roger

Organization: American Petroleum Institute (API)

Overlap with other Regulations Already in Place for Exploration and Production Operations: EPA General Permitting
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Program Relationship to Bureau of Land Management (BLM) Terrestrial Application Management Plan (PUP) Elements

 

API observes there is a potential duplication of efforts where pesticide application and weed control is administered

through BLM and the PUP Programs. API recommends EPA provide for the equivalence of the IPMP and PDMP for

those sites subject to terrestrial weed control plans through the BLM PUP process. A harmonization and recognition of

this program is appropriate as BLM PUP plans are comprehensive - lists of approved chemicals for use; and

identification of endangered species, native species and native animal life in the area impacted by the weed control; are

already part of that process. Annual reports and visual inspections of adverse impacts are also included. 
 

Response 

The PGP allows for use of other existing documents besides the PDMP if these documents meet the PGP  requirements for such

plans.  Terrestrial weed control would not need an NPDES permit if there were no discharges to waters of the United States, thus

program overlap here would not be appropriate.

 

Comment ID 464.1.001.014

Author Name: Markowski Daniel

Organization: Vector Disease Control,  Inc. (VDCI)

The Pesticide Discharge Management Plan (PDMP) seems to be a sufficiently, all inclusive document for operators

making applications under the PGP. VDCI does not see this as an unreasonable requirement. 
 

Response 

EPA acknowledges the commenter's support of the PDMP.  

 

Comment ID 483.1.001.022

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

17     CLA believes that EPA should reduce the amount of information that EPA requires in PDMPs and that the PDMP

not become an enforceable requirement until the second full year of the PGP;  
 

Response 

See response to Comment ID 344.1.001.010.
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Comment ID 483.1.001.053

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

EPA states that a Pesticide Discharge Management Plan ("PDMP") is required of any operator required to submit an

NOI, that it is to be developed prior to the first application of a pesticide covered by the permit or prior to an operator

exceeding the annual NOI threshold, that it is to be kept at the address identified on the NOI, and that it is a permit

violation not to have a PDMP or keep it up to date. Upon first consideration, the PDMP described by EPA at Part 5 of

the Draft PGPP seems to represent just the type of professional data and maintenance information that operators value

- preventative maintenance plan, emergency response plan, and documentation of procedures, practices, products

used, spray logs, reports and other documentation to support compliance with this PGP and eligibility considerations

under other federal, state and local laws. However, EPA's expectations for a PDMP as described at Draft PGP Part 5.1

[FN 72] are so detailed that it could take several months to assemble, verify, and keep up-to-date. EPA's deadlines are

impractical, especially relative to the April 9, 2011. CLA believes that EPA should either reduce the amount of

information that EPA requires in PDMPs or allow operators to complete their PDMP over several months in 2011

without fear of violation or enforcement actions.

 

[FN 72] Draft Fact Sheet at 88-93  
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 485.1.001.029

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

This section should not apply to "small government jurisdictions," "small organizations" or private landowners that treat

less than 10,000 acres of water. In addition, these products are being purposefully applied for a legal beneficial purpose

authorized by FIFRA. Further these products used for aquatic plant management activities are subjected to intensive

evaluation by the US EPA before they can be registered for the purpose of controlling specific target organisms. These

products are designed, regulated, purchased and professionally applied to perform that specific purpose. In addition,

these products are usually further regulated by the States Department of Agriculture, the States Department of Natural

Resources and the U.S. Environmental Protection Agency. 
 

Response 

EPA acknowledges commenter's statement regarding regulation of pesticide products by FIFRA and other pesticide programs.  EPA
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has developed this general permit to provide an option for Operators to comply with the Sixth Circuit Court's decision on January 7,

2009, in which point source discharges from the application of pesticides are required to be covered under an NPDES permit. EPA

has developed the PGP to implement the CWA in a manner that does not interfere with FIFRA implementation.   See response to

Comment ID 344.1.001.010 for discussion of who must develop a PDMP.

 

Comment ID 486.1.001.012

Author Name: Laroche Francois

Organization: South Florida Water Management District (SFWMD)

Also suggest "electronic" reporting for Pesticide Discharge Management Plans, with a consensus on what is really

needed. 
 

Response 

EPA acknowledges the commenter's suggestion for an electronic reporting for PDMPs .  Because EPA is not requiring PDMPs  be

submitted to the permitting authority, there is no need for an electronic reporting system for them.

 

Comment ID 490.1.001.027

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

5.0 Pesticide Discharge Management Plan 

 

This section should not apply to "small government jurisdictions," "small organizations" or private landowners that treat

less than 10,000 acres of water. A small company should not be required to amend their PDMP every time they

encounter a new weed. 
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 500.1.001.018

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)
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The draft PGP requires operators who submit a Notice of Intent (NOI) to develop and continuously update a PDMP.

EPA also requires that it is to be developed prior to the first application of a pesticide covered by the permit or prior to

an operator exceeding the annual NOI threshold, and that it is a permit violation not to have a PDMP or keep it up to

date.

 

At a glance, the proposed PDMP describes the type of professional data and maintenance information that operators

value and may keep anyway - preventative maintenance plan, emergency response plan, and documentation of

procedures, practices, products used, spray logs, reports and other documentation to support compliance with this

permit and eligibility considerations under other federal, state and local laws. However, EPA's detailed description of a

PDMP as described at Part 5.1 is extremely detailed and is likely to take several months to assemble and a

considerable amount of time to keep up to date [FN 9]. Furthermore, the requirement that the PDMP be continuously

updated is unrealistic, especially during seasonal agricultural activity. During operators' busy seasons, it is unrealistic to

expect an operator to always update the PDMP, especially when an NOI has already been turned into EPA and records

will be turned into EPA at the end of the year. Operators should not spend their work day continuously updating a

PDMP. EPA should reduce the amount of information that it requires in a PDMP and allow operators to complete their

PDMP over several months without fear of violation or enforcement actions. ARA agrees with EPA that pieces of

information required in the PDMP that may also be found elsewhere, like a spill prevention and response plan, may be

incorporated by reference [FN 10]

 

[FN 9] Fact Sheet, p.88-93.

 

[FN 10] Fact Sheet, p. 88. 
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 505.1.001.002

Author Name: Ban Michael

Organization: Marin Municipal Water District

We would first like to commend the EPA for including in the permit the use of a POMP as a means to effectively protect

the aquatic environment and to manage treatment events for efficacious results. We have used this concept very

effectively previously and subsequent to holding a State general permit. 
 

Response 

EPA acknowledges the commenter's support of the PDMP.
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Comment ID 510.1.001.013

Author Name: Roche David

Organization: Minn-Dak Farmers Cooperative (MDFC)

EPA's deadlines are impractical, especially in 2011. The MDFC believes that EPA should either reduce the amount of

information that EPA requires in PDMPs or allow operators to complete their PDMP over several months without fear of

violation or enforcement actions.  
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 516.1.001.018

Author Name: Stoneman Bill

Organization: Biopesticide Industry Alliance (BPIA)

EPA states that a Pesticide Discharge Management Plan (PDMP) is required of any operator required to submit an

NOI, that it is to be developed prior to the first application of a pesticide covered by the permit or prior to an operator

exceeding the annual NOI threshold, that it is to be kept at the address identified on the NOI, and that it is a permit

violation not to have a PDMP or keep it up to date. Upon first consideration, the PDMP described by EPA seems to

represent just the type of professional data and maintenance information that operators value - preventative

maintenance plan, emergency response plan, and documentation of procedures, practices, products used, spray logs,

reports and other documentation to support compliance with this permit and eligibility considerations under other

federal, state and local laws. However, EPA's detailed description of a PDMP is so very detailed that it is likely to take

several months to assemble and a considerable amount of time to keep up to date. EPA's deadlines are impractical,

especially in 2011. The BPIA believes that EPA should either reduce the amount of information that EPA requires in

PDMPs or allow operators to complete their PDMP over several months without fear of violation or enforcement actions.

 
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 581.001.013

Author Name: Steenson Daniel

Organization: Nampa and Meridian Irrigation District (NMID)

PGP Responses to Comments Pesticide Discharge Management Plan (PDMP) Requirement and Deadline

247310/31/2011 04:04 PM EDT



 

Section 5.0 requires a PDMP which must be kept "up-to-date thereafter for the duration of coverage under this general

permit." This Section also requires that "documentation must be kept up-to-date." However, the term" up-to-date" is

ambiguous and does not provide the applicator with any standards as to how often the PDMP must be updated or what

type of change or scenario triggers the requirement to update the PDMP.  
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 597.1.001.013

Author Name: Markowski Daniel

Organization: Vector Disease Control, Inc. (VDCI)

The Pesticide Discharge Management Plan (PDMP) seems to be a sufficiently, all inclusive document for operators

making applications under the PGP. VDCI does not see this as an unreasonable requirement. 
 

Response 

EPA acknowledges the commenter's support of the PDMP.

 

Comment ID 606.1.001.014

Author Name: Frank Bobbie

Organization: Wyoming Association of Conservation Districts (WACD)

EPA states that a Pesticide Discharge Management Plan (PDMP) is required of any operator required to submit an

NOI, that it is to be developed prior to the first application of a pesticide covered by the permit or prior to an operator

exceeding the annual NOI threshold, that it is to be kept at the address identified on the NOI, and that it is a permit

violation not to have a PDMP or keep it up to date. Upon first consideration, the PDMP described by EPA at Part 5 of

the draft permit seems to represent just the type of professional data and maintenance information that operators value

- preventative maintenance plan, emergency response plan, and documentation of procedures, practices, products

used, spray logs, reports and other documentation to support compliance with this permit and eligibility considerations

under other federal, state and local laws. However, EPA's detailed description of a PDMP as described at Part 5.1 [FN

35] is so very detailed that it is likely to take several months to assemble and a considerable amount of time to keep up

to date. Operators must have sufficient time to conduct applications, in addition to keeping records. EPA's deadlines are

impractical, especially in 2011. WACD believes that EPA should either reduce the amount of information that EPA

requires in PDMPs or allow operators to complete their PDMP over several months without fear of violation or

enforcement actions. EPA states that the PDMP and all supporting documents (other than any properly asserted
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Confidential Business Information) must be readily available, upon request, to regulators. WACD urges EPA not to

make public copies of PDMPs or other information related to compliance with this permit, for we are concerned that

anti-pesticide activists will use access to these PDMPs for search for potential "paper violations" and harass pesticide

operators with citizen suits.  

 

 

[FN 35] PGP Fact Sheet, p.88-93 
 

Response 

See responses to Comment ID 344.1.001.010 and Comment ID 180-cp.001.001.

 

Comment ID 620.1.001.014

Author Name: Spaulding Steven

Organization: Wellmark International

EPA states that a Pesticide Discharge Management Plan (PDMP) is required of any applicator required to submit an

NOI, that it is to be developed prior to the first application of a pesticide covered by the permit or prior to an operator

exceeding the annual NOI threshold, that it is to be kept at the address identified on the NOI, and that it is a permit

violation not to have a PDMP or keep it up to date. Upon first consideration, the PDMP of the draft permit seems to

represent just the type of professional data and maintenance information that applicators value - preventative

maintenance plan, emergency response plan, and documentation of procedures, practices, products used, spray logs,

reports and other documentation to support compliance with this permit and eligibility considerations under other

federal, state and local laws. However, EPA's detailed is so very detailed that it is likely to take several months to

assemble and a considerable amount of time to keep up to date. EPA's deadlines are impractical, especially in 2011.

Wellmark International believes that EPA should either reduce the amount of information that EPA requires in PDMPs

or allow operators to complete their PDMP over several months without fear of violation or enforcement actions. 
 

Response 

See response to Comment ID 344.1.001.010, which is similar to this comment.

 

Comment ID 622.1.001.016

Author Name: Semanko Norman

Organization: Idaho Water Users Association (IWUA)

Similar to the comments above regarding Part 2.2.2, the extensive, detailed requirements of Parts  5.0 through 5.3 are

completely beyond the reach of small government irrigation districts and small non-profit canal company organizations.
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They simply do not have the staff or budget resources that would be needed to develop, revise and implement these

plans over such large geographic areas. As a result, these entities should be excluded from the NOI and PDMP

requirements of Parts 5.0, 5.1, 5.2 and 5.3 of the PGP.   
 

Response 

See response to Comment ID 344.1.001.010.  Small entities, as defined in Appendix A of the permit, are not required to develop a

PDMP. 

 

Comment ID 623.1.001.003

Author Name: Zeug Devonna

Organization: Minnesota Corn Growers Association (MCGA)

The proposed permit creates unnecessary and excessively burdensome  recordkeeping and reporting requirements.

For crop production in the U.S., there is already a significant amount of paper work that has to be completed. The

requirements  for a Pesticide Discharge Management Plan would add to this burden without adding any measurable

environmental benefit. If EPA continues to include such a plan for any operator it should be scaled back only to include

those elements which are pertinent to preventative maintenance, emergency response and documentation required to

identify procedures, products used and spray logs.   
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 625.1.001.013

Author Name: Thompson Kelvin

Organization: Southern Minnesota Beet Sugar Cooperative (SMBSC)

EPA's deadlines are impractical, especially in 2011. The SMBSC believes that EPA should either reduce the amount of

information that EPA requires in PDMPs or allow operators to complete their PDMP over several months without fear of

violation or enforcement actions. 
 

Response 

See response to Comment ID 344.1.001.010, which is similar to this comment.
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Comment ID 627.1.001.013

Author Name: Gunnerson Chuck

Organization: Northern Plains Potato Growers Association (NPPGA)

Pesticide Discharge Management Plan. EPA states that a Pesticide Discharge Management Plan (PDMP) is required of

any operator required to submit an NOI. Upon first consideration, the PDMP described by EPA at Part 5 of the draft

permit seems to represent just the type of professional data and maintenance information that operators value -

preventative maintenance plan, emergency response plan, and documentation of procedures, practices, products used,

spray logs, reports and other documentation to support compliance with this permit and eligibility considerations under

other federal, state and local laws. However, EPA's detailed description of a POMP as described at Part 5.1[FN17] is so

very detailed that it is likely to take several months to assemble and a considerable amount of time to keep up to date.

EPA's deadlines are impractical, especially in 2011. The NPPGA believes that EPA should either reduce the amount of

information that EPA requires in PDMPs or allow operators to complete their PDMP over several months without fear of

violation or enforcement actions. EPA states that the PDMP and all supporting documents (other than any properly

asserted Confidential Business Information) must be readily available, upon request, to regulators. We urge the EPA

not to make public copies of PDMPs or other information related to compliance with this permit, for we are concerned

that anti-pesticide activists will use access to these PDMPs for search for potential "paper violations" and harass

pesticide operators with citizen suits.

 

 

[FN17] Ref from Fact Sheet, p.88-93 
 

Response 

See response to Comment ID 344.1.001.010, which is similar to this comment.  See also response to Comment ID 180-cp.001.001.

 

Comment ID 649.1.001.012

Author Name: Rubin Katherine

Organization: Los Angeles Department of Water and Power (LADWP), City of Los Angeles, California

LADWP advises that it would be more appropriate for the permit to allow a general description of targeted vegetation

types, such as aquatic weeds, rather than particular species. Record-keeping requirements should also be revised to

reflect this approach. The intent of the PDMP is clear, but some elements as currently written are infeasible, as they do

not reflect field operation requirements or the need to undertake an immediate response to invasive species. The

Aquatic Weed and Algae Control effluent limitations would require permittees to establish "past or present aquatic weed

densities," which is nearly impossible. Further, past and present action (treatment) thresholds will vary, particularly if

water volume and flow rates are reduced. Any type of weed can be problematic to water structures, so identification of

the type or density of the "target weed species" would serve no purpose. In addition, field personnel handling treatment

applications may not the training to identify species.  
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Response 

EPA has clarified in the final permit that  identification of particular species and establishment of weed densities to establish action

threshold(s) is not required..  EPA has revised the PDMP and recordkeeping requirements to reflect these changes.  See response to

Comment ID 619.1.001.018 for discussion on PDMP and action threshold.  See response to Comment ID 344.1.001.010 for

discussion of the PDMP’s content.  See response to Comment ID 281.1.001.021 for discussion of target pest identification and

action threshold.

 

Comment ID 659.1.001.011

Author Name: Anderson James

Organization: Lake County Forest Preserve District,  Illinois

Pesticide Discharge Management Plan - The EPA states that a PDMP is required of any operator required to submit an

NOI, that it is to be kept at the address on the NOI, and that it is a permit violation not to have a PDMP or keep it up to

date. At Part 5.1 EPA lists the necessary elements of a PDMP. LCFPD views the PDMP as documentation of methods

and control measures used to implement the effluent limitations in Parts 2 and 3 of the permit. PDMPs will represent a

preventative maintenance plan as well as emergency response plan, and include documentation of procedures,

practices, spray logs, and other documentation to support compliance with this permit and eligibility considerations

under other federal, state and local laws. We recognize that the PDMP and all supporting documents must be readily

available, upon request, to regulators. LCFPD urges EPA not to make copies of PDMPs or other information related to

compliance with this permit available to members of the public (p.19), for we are concerned that anti-pesticide activists

will use access to these PDMPs to search for potential "paper violations" and harass pesticide operators with citizen

suits. 
 

Response 

See response to Comment ID 344.1.001.010, which is similar to this comment. See also response to Comment ID 180-cp.001.001.

 

Comment ID 661.1.001.021

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

XI. The proposed Pesticide Discharge Management Plan (PDMP) is time consuming and provides undue opportunity

for legal liability.

 

The draft PGP requires operators who submit a Notice of Intent (NOI) to develop and continuously update a PDMP.

PGP Responses to Comments Pesticide Discharge Management Plan (PDMP) Requirement and Deadline

247810/31/2011 04:04 PM EDT



 

EPA also requires that it is to be developed prior to the first application of a pesticide covered by the permit or prior to

an operator exceeding the annual NOI threshold, and that it is a permit violation not to have a PDMP or keep it up to

date.

 

At a glance, the proposed PDMP describes the type of professional data and maintenance information that operators

value and may keep anyway - preventative maintenance plan, emergency response plan, and documentation of

procedures, practices, products used, spray logs, reports and other documentation to support compliance with this

permit and eligibility considerations under other federal, state and local laws. However, EPA's detailed description of a

PDMP as described at Part 5.1 is extremely detailed and is likely to take several months to assemble and a

considerable amount of time to keep up to date.[FN9] Furthermore, the requirement that the PDMP be continuously

updated is unrealistic, especially during seasonal agricultural activity. During operators' busy seasons, it is unrealistic to

expect an operator to always update the PDMP, especially when an NOI has already been turned into EPA and records

will be turned into EPA at the end of the year. Operators should not spend their work day continuously updating a

PDMP. EPA should reduce the amount of information that it requires in a PDMP and allow operators to complete their

PDMP over several months without fear of violation or enforcement actions. ARA agrees with EPA that pieces of

information required in the PDMP that may also be found elsewhere, like a spill prevention and response plan, may be

incorporated by reference.[FN10]

 

[FN9] Fact Sheet, p.88-93.

[FN10] Fact Sheet, p. 88.   
 

Response 

See response to Comment ID 344.1.001.010.  

 

Comment ID 665.1.001.012

Author Name: Henderson Carol

Organization: New Hampshire Fish and Game Department

Page 14, 5.0 - The need for the PDMP is very confusing. If there is a continual exceedance of the thresholds on a

yearly basis, this will require a PDMP? For five years or will the PDMP be required for one year? 
 

Response 

A Decision-maker that is a large entity and required to submit an NOI because they anticipate exceeding an applicable annual

treatment area threshold must develop a PDMP.  The PDMP must be prepared by the time the NOI is filed. Only one PDMP is

needed for the duration of the permit (generally 5 years) even if there is a continual exceedance of the thresholds on a yearly basis

in a pest management area.  Once a PDMP is required, the Decision-maker must keep the plan up-to-date until a Notice of

Termination is filed.
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Comment ID 668.1.001.023

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

Pesticide Discharge Management Plan: EPA states that a Pesticide Discharge Management Plan (PDMP) is required of

any operator required to submit an NOI, that it is to be developed prior to the first application of a pesticide covered by

the permit or prior to an operator exceeding the annual NOI threshold, that it is to be kept at the address identified on

the NOI, and that it is a permit violation not to have a PDMP or keep it up to date. Upon first consideration, the PDMP

described by EPA at Part 5 of the draft permit seems to represent just the type of professional data and maintenance

information that operators value - preventative maintenance plan, emergency response plan, and documentation of

procedures, practices, products used, spray logs, reports and other documentation to support compliance with this

permit and eligibility considerations under other federal, state and local laws. However, EPA's detailed description of a

PDMP as described at Part 5.1[FN 35] is so very detailed that it is likely to take several months to assemble and a

considerable amount of time to keep up to date. Operators must have sufficient time to conduct applications, in addition

to keeping records. EPA's deadlines are impractical, especially in 2011. The MCD believes that EPA should either

reduce the amount of information that EPA requires in PDMPs or allow operators to complete their PDMP over several

months without fear of violation or enforcement actions.

 

[FN 35] PGP Fact Sheet, p.88¬93  
 

Response 

See response to Comment ID 344.1.001.010, which is similar to this comment.  See also response to Comment ID 180-cp.001.001.

 

Comment ID 703.001.015

Author Name: Hancock William

Organization: Marine Biochemists owned by Arch Chemicals, Inc.

Pesticide Discharge Management Plan: This section should not apply to "small government jurisdictions," "small

organizations", private â€oefor hireâ€� applicators or private landowners that treat less than 10,000 acres of water. 
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 726.1.001.003
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Author Name: Flanders Jason

Organization: San Francisco Baykeeper

The Pesticide Discharge Management Plan ("PDMP") must be included with the NOI and made available for EPA and

public review prior to pesticide application.

 

The PDMP contains all of the relevant information needed to determine which specific limitations are required for each

applicator. Although the Draft Permit contains a mandate to minimize pesticide applications, and contains some general

framework guidance for determining how each applicator should minimize applications, the Draft Permit itself leaves too

much uncertainty as to what specific technologies will be required for each applicator. Only the PDMP contains the

specific technology based effluent limitations for pesticide applications, and the PDMP therefore must be included as

part of the permit for public review and comment. Waterkeeper Alliance, Inc. v. EPA, 399 F.3d 486 (2nd Cir. 2005). 
 

Response 

EPA disagrees that the PDMP contains specific technology-based effluent limitations and must be included as part of the permit for

public review and comment.  Technology-based effluent limitations are set forth in Part 2 of the permit and EPA has provided the

public an opportunity to comment and to request a public hearing on the effluent limitations in the proposed PGP.  See also

response to Comment ID 344.1.001.010.

 

Comment ID 738.001.016

Author Name: Schmitz Marc

Organization: Marine Biochemists,  Aquatic Management Company

Pesticide Discharge Management Plan

This section should not apply to "small government jurisdictions," "small organizations", private for hire applicators or

private landowners that treat less than 10,000 acres of water. 
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 837.1.001.026

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.
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EPA should also require all operators to prepare and maintain PDMPs, not just those required to submit an NOI.  That

is, any operator covered by the permit should abide by all permit terms that serve to protect water quality.  All operators-

and the public interest-would benefit if the PGP required every covered discharge to conform to a publicly available

PDMP.  
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 844.1.001.011

Author Name: Tatum Vickie

Organization: National Council for Air and Stream Improvement (NCASI)

We support EPA's decision to allow incorporation by reference of procedures and plans in other documents that meet

the requirements of the PGP. Since compliance with state BMPs or other state programs or third-party certification

programs will, in many cases, also result in compliance with Section 5.0 of the PGP, incorporation of these documents

instead of generating new documentation will reduce redundant paperwork. 
 

Response 

EPA acknowledges commenter's support to allow Decision-makers to incorporate by reference any existing documents that meet

the requirements of the PGP in their PDMP.

 

Comment ID 911.001.006

Author Name: O'Keefe Sean

Organization: Alexander & Baldwin, Inc. (A&B)

The Pesticide Discharge Management Plan should be considerably streamlined, and recordkeeping requirements

reduced, in order to make documentation of compliance with effluent limitations more practicable.

 

The Pesticide Discharge Management Plan and recordkeeping requirements in the draft PGP are onerous, overly

prescriptive, and impracticable to implement and keep updated. Development of a PDMP with the level of detail

specified is likely to take several months and a considerable amount of time to keep up to date. In all likelihood,

pesticide applicators subject to the NOI requirement will need to hire additional full-time staff just to oversee

recordkeeping and development and implementation of the PDMP, increasing operational costs with little if any

environmental benefit. A&B strongly encourages EPA to significantly streamline the PDMP and requirements and to

reduce the recordkeeping burden on applicators. PDMP and recordkeeping requirements that are duplicative of FIFRA
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pesticide label requirements are superfluous and should be deleted.  
 

Response 

See response to Comment ID 344.1.001.010.  

 

5.1 - CONTENTS OF YOUR PDMP

Comment ID 248-cp.001.013

Author Name: Knepper Randall

Organization: Saginaw County Mosquito Abatement Commission

Content of Your Pesticide Discharge Management Plan. This item discusses schedules and procedures. Please keep in

mind that by following an integrated mosquito management plan that there is no schedule for many control operations.

Surveillance data will determine when to take action and this will vary considerably from year to year due to climatic

conditions. 
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 255.1.001.005

Author Name: Burnett Ed

Organization: The Idaho Mosquito and Vector Control Association (IMVCA)

IMVCA recommends striking this whole section and replaced with the implementation and following of a Pest

Management Plan approved by local government bodies or governing boards and/or elected officials in the treatment

area. (i.e. County Commissioners, Supervisors. Boards of Trustees.) 
 

Response 

EPA disagrees that the PDMP should be removed from the PGP and be replaced with a plan approved by local governmental bodies

or governing boards and/or elected officials in the treatment area.  The PGP is an NPDES permit for areas where EPA is the

permitting authority.  EPA will not  require other governing entities to approve plans under the PGP.  See response to Comment ID

344.1.001.010 for discussion of the PDMP requirements.  
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Comment ID 281.1.001.028

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

There is a long list of requirements to include in the plan; none of this information is needed to make an effective

aquatic treatment using pesticides.  For example, why would you require any Operator to write down the application

rate and frequency procedures required by 5.1 d.1.a.?  This information is on the FIFRA label and often there is a

concentration range for the application rate. Product labels change from time to time, so every time the label changes

the operator would have to revise this section of the PDMP.  You would have to revise the PDMP prior to making the

next pesticide application that results in a discharge, or if not, as soon as possible thereafter.  This means that the

operator might have to revise the PDMP on a weekly basis to ensure compliance.  This is a tremendous waste of

resources and this activity does nothing to protect or enhance the environment.  We would suggest that the PDMP be

reviewed and revised once a year.

 

It is clear the PDMP requirement is simply a paperwork exercise.  It is our understanding that paperwork violations are

the most frequently found violations throughout the

NPDES general permit program.  The Agency needs something concrete for its inspectors to review when they are in

the field. The PDMP requirement will provide the violations the Agency needs to assure the public they are providing

the proper oversight of this program, while providing no benefit to the actual environment. 

 
 

Response 

See response to Comment ID 344.1.001.010 for discussion of PDMP requirements, changes in recordkeeping, and environmental

benefits and protection.  See response to Comment ID 180-cp.001.001 for discussion of citizen lawsuits and regulatory actions.

 

Comment ID 330.1.001.006

Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)

EPA states that a Pesticide Discharge Management Plan (POMP) is required of any operator required to submit an

NOI, that it is to be developed prior to the first application of a pesticide covered by the permit or prior to an operator

exceeding the annual NOI threshold, that it is to be kept at the address identified on the NOI, and that it is a permit

violation not to have a POMP or keep it up to date. Polk County has developed State Work Plans, Standard Operating

Procedures, Federal Aviation Administration Congested Area Plans and Policies and Procedures for all our pesticide

application operations. Much of the information already on hand in these documents and on FIFRA labeling would be

duplicated in the POMP. The EPA's detailed description of a POMP as described at Part 5.1 is so very detailed that it is

likely to take several months to assemble and a considerable amount of time to keep up to date. 
 

PGP Responses to Comments Pesticide Discharge Management Plan (PDMP) Requirement and Deadline

248410/31/2011 04:04 PM EDT



 

Response 

See response to Comment ID 344.1.001.010. 

 

Comment ID 330.1.001.027

Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)

This requirement would constitute a waste of resources, as much of the Information is included already on the FIFRA

label and within our annual workplan drafted with FWC. Other information here is not necessary to make a safe and

effective aquatic application of pesticides and would not contribute to the protection or enhancement of the aquatic

environment. 
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 360.1.001.010

Author Name: Diehl Ted

Organization: North Side Canal Company, Ltd.

Pesticide Discharge Management Plan. To add simplicity and clarity to the plan, it would be helpful if the plan listed the

entity name and address, not all the people that may participate in the control efforts. The entity will remain the same,

but people change frequently, reporting individuals as changes are made will be burdensome. Application records will

contain the name of the operators of the equipment.  
 

Response 

See responses to Comment ID 344.1.001.010 and Comment ID 255.1.001.006. 

 

Comment ID 379.1.001.006

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

The FIFRA process includes requirements for years of environmental, health and safety studies to establish the
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conditions under which pesticides (including aquatic) can be legally used in the United States. For this reason, SWDS

requests that the FIFRA label acts as the PDMP, upon which applicants would then be required to submit pesticide

type, quantity, and location data to obtain NPDES coverage for pesticide application. Another alternative would be to

have a PDMP required for large sites only (perhaps greater than 5 acres).  
 

Response 

EPA disagrees that the FIFRA label can be use as a PDMP.  EPA determined that the PDMP is a valuable tool for permittees when

implementing pest management measures to meet the effluent limitations.  Additionally, this permit requires that the operator also

comply with other laws, such as FIFRA.    See response to Comment ID 344.1.001.010.

 

Comment ID 398.1.001.020

Author Name: Williges Eric

Organization: Mosquito Control, Essex County Division of Environmental Services,  New Jersey (NJ)

You must document your evaluation of control measures for your pest management area.

 

Comment: The proposed evaluation sequence provides the rationale underlying the selection of particular control

measures. However, it tacitly assumes that pesticide applications form the last and least environmentallycompatible

control strategy. Yet, in some cases, mosquitoborne disease can be effectively prevented through preemptive pesticide

applications aimed at forestalling springtime viral amplification in fledgling avians during nesting cycles. This strategy

may obviate habitat modification entirely. Furthermore, habitat reduction/modification can be far more permanent and

disruptive in its effects than public health pesticide applications.

 

We acknowledge EPA's provision to accede to the best professional judgment of the permittee, but it's unclear to what

extent that will be accorded mosquito control professionals by those seeking elimination of mosquito control programs.

Of considerable concern are the opportunities provided to activists to challenge each step of the process as not meeting

some preconceived but illdefined (and ultimately unattainable) operational standards.

 

Recommendation: The primacy of the best professional judgment of the mosquito control program operator needs to be

emphasized and codified in the permit. 
 

Response 

See response to Comment ID 379.1.001.051.

 

Comment ID 431.1.001.004

Author Name: Marrella Amey
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Organization: Connecticut Department of Environmental Protection

The requirements for a pesticide discharge management plan (PDMP) for each waterbody treated by an operator,

especially for a commercial applicator treating many ponds once the threshold is exceeded, are overly burdensome and

unnecessary. The information required by the plans will be duplicative and unhelpful when repeated for each

waterbody. It would make more sense for each operator to have one such plan covering basic common elements -i.e.

pesticide discharge management team, spill prevention progra.m and response procedures, equlpment maintenance

program, and adverse incident response procedures), and then develop IPM plans for each waterbody. The IPM plans

will be site specific (target pests, pesticides used for control, etc.) while the PDMP will have much the same information

for all sites (spill plans, persons in charge, contact information, etc.). 
 

Response 

The PGP does allow Decision-makers to develop one PDMP to address common elements (pesticide discharge management team

and response procedures) for all their pest management areas and additional plans to address specific elements (problem

identification, pest management options evaluation, document to support eligibility under other federal laws) for each pest

management area if Operators believe this is appropriate.

 

Comment ID 446.1.001.019

Author Name: Inabinet John

Organization: Environmental Resources,  South Carolina Public Service Authority (Santee Cooper)

The timeframe available to develop/formulate the detailed information required of the PDMP, as detailed in Section 5.1

of the PGP, is unreasonable, especially in the first year of the permit. As such, Santee Cooper urges EPA to reduce the

amount of information required for the PDMP or extend the time period for completion of the Plan.  
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 459.1.001.016

Author Name: Lieske Sean

Organization: Water Resources Division,  City of Aurora Water Department,  Aurora,  Colorado (CO)

16. Will EPA be providing guidance and/or developing a template for to assist entities with development of the PDMP?

Would recommend this be included in order to provide clarity on the types and amount of information that EPA feels

would need to be included in the PDMP. 
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Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 481.1.001.020

Author Name: Snyder Rodney

Organization: Pesticide Policy Coalition

EPA states that a Pesticide Discharge Management Plan ("PDMP") is required of any operator required to submit an

NOI, that it is to be developed prior to the first application of a pesticide covered by the permit or prior to an operator

exceeding the annual NOI threshold, that it is to be kept at the address identified on the NOI, and that it is a permit

violation not to have a PDMP or keep it up to date. Upon first consideration, the PDMP described by EPA at Part 5 of

the Draft PGP seems to represent just the type of professional data and maintenance information that operators value -

preventative maintenance plan, emergency response plan, and documentation of procedures, practices, products used,

spray logs, reports and other documentation to support compliance with this PGP and eligibility considerations under

other federal, state and local laws. However, EPA's expectations for a PDMP, as described in the Draft PGP, Part 5.1

(Draft Fact Sheet at 88-93), are so detailed that it could take several months to assemble, verify, and keep up-to-date.

EPA's deadlines are impractical, especially relative to the April 9, 2011. The PPC believes that EPA should reduce the

amount of information that EPA requires in PDMPs and allow operators to complete their PDMP over several months in

2011 without fear of violation or enforcement actions. 
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 485.1.001.030

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

There is a long list of requirements to include in the plan; none of this information is needed to make an effective

aquatic treatment using pesticides. For example, why would you require any Operator to write down the application rate

and frequency procedures required by 5.1 d.1.a.? This information is on the FIFRA label and often there is a

concentration range for the application rate. Product labels change from time to time, so every time the label changes

the operator would have to revise this section of the PDMP. This is a waste of resources and this activity does nothing

to protect or enhance the environment. 

 

It is clear the PDMP requirement is simply a paperwork exercise with a number of trip points for the regulated
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community. It is our understanding that paperwork violations are the most frequently found violations throughout the

NPDES general permit program. The Agency needs something concrete for its inspectors to review when they are in

the field. The PDMP requirement will provide the violations the Agency needs to assure the public they are providing

the proper oversight of this program, while providing no benefit to the actual environment. We urge EPA not to make

copies of PDMPs or other information related to compliance with this permit available to members of the public (p.19),

for we are concerned that anti-pesticide activists will use access to these PDMPs to search for potential "paper

violations" and harass pesticide operators with citizen suits. 
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 486.1.001.006

Author Name: Laroche Francois

Organization: South Florida Water Management District (SFWMD)

Rotation of herbicides with differing modes of action is used to avoid induction of herbicide resistance in weeds. These

changes will increase modifications to the Pesticide Discharge Management Plan and other reporting requirements and

will become cumbersome for large scale applications. 
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 486.1.001.011

Author Name: Laroche Francois

Organization: South Florida Water Management District (SFWMD)

Pesticide Discharge Management Plans are extremely detailed for large scale applications and must be reviewed

annually. Certain information will change frequently (e.g. authorized personnel, application frequency) while other

information is more generic (e.g. spill response procedures). In order to reduce paperwork, suggest removing the more

detailed category of information and require more general information that will provide assurance of compliance with the

general permit since the failure to update the plan will result in a violation. 
 

Response 

See response to Comment ID 344.1.001.010.
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Comment ID 490.1.001.028

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

5.1 Contents of Your PDMP 

 

There is a long list of requirements to include in the plan; none of this information is needed to make an effective

aquatic treatment using pesticides and will place an enormous burden on the NOI filer. As written, the operator may

have to revise the PDMP on a weekly basis to ensure compliance. This requirement is a tremendous drain of resources

and the short time frame for compliance does nothing to protect or enhance water quality. We suggest the PDMP be

reviewed and revised once a year to allow applicators ample time to meet the requirements of this section without

undue burden. 
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 492.1.001.014

Author Name: Swenson Scott

Organization: Minnesota Association of Wheat Growers (MAWG)

Pesticide Discharge Management Plan. EPA states that a Pesticide Discharge Management Plan (PDMP) is required of

any operator required to submit an NOI. Upon first consideration, the PDMP described by EPA at Part 5 of the draft

permit seems to represent just the type of professional data and maintenance information that operators value -

preventative maintenance plan, emergency response plan, and documentation of procedures, practices, products used,

spray logs, reports and other documentation to support compliance with this permit and eligibility considerations under

other federal, state and local laws. However, EPA's detailed description of a PDMP as described at Part 5.1 [FN 17] is

so very detailed that it is likely to take several months to assemble and a considerable amount of time to keep up to

date. EPA's deadlines are impractical, especially in 2011. The MAWG believes that EPA should either reduce the

amount of information that EPA requires in PDMPs or allow operators to complete their PDMP over several months

without fear of violation or enforcement actions.  

 

[FN 17] Ref from Fact Sheet, p.88-93 
 

Response 

See response to Comment ID 344.1.001.010.
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Comment ID 494.1.001.036

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

The draft PGP requires operators who submit an NOI to develop and continuously update a Pesticide Discharge

Management Plan (PDMP). EPA also requires that it is to be developed prior to the first application of a pesticide

covered by the permit or prior to an operator exceeding the annual NOI threshold, and that it is a permit violation not to

have a PDMP or keep it up to date.

 

While the PDMP described by EPA seems to represent just the type of professional data and maintenance information

that operators value - preventative maintenance plan, emergency response plan, and documentation of procedures,

practices, products used, spray logs, reports and other documentation to support compliance with this permit and

eligibility considerations under other federal, state and local laws - EPA's detailed description of a PDMP (as described

at Part 5.1) is likely to take several months to assemble and a considerable amount of time to keep up to date.

Operators must have sufficient time to earn a living too. EPA's deadlines are impractical, especially in 2011. We

believes that EPA should either reduce the amount of information that it requires in PDMPs or allow operators to

complete their PDMP over several months without fear of violation or enforcement actions. 
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 495-cp.001.005

Author Name: Watkins Gretchen

Organization: Lac du Flambeau Band of Lake Superior Chippewa Indians Water Resource Program

Pesticide Discharge Management Plan should include survey and consultation with tribes of culturally significant plants

and animals, ways to protect culturally significant plants and animals, and follow up inspection by the tribe to insure

protection. 
 

Response 

EPA acknowledges the commenter's suggestion to include survey and consultation with tribes in the Pesticide Discharge

Management Plan (PDMP).  PDMP is a tool both to assist Decision-makers in documenting what pest management measures it is

implementing to meet the effluent limitations, and to assist the permitting authority in determining whether the effluent limitations

are met. Tribes with water quality standards may include additional requirements in their Clean Water Act section 401 certification.
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Comment ID 510.1.001.012

Author Name: Roche David

Organization: Minn-Dak Farmers Cooperative (MDFC)

EPA states that a Pesticide Discharge Management Plan (PDMP) is required of any operator required to submit an

NOI. Upon first consideration, the PDMP described by EPA at Part 5 of the draft permit seems to represent just the type

of professional data and maintenance information that operators value -preventative maintenance plan, emergency

response plan, and documentation of procedures, practices, products used, spray logs, reports and other

documentation to support compliance with this permit and eligibility considerations under other federal, state and local

laws. However, EPA's detailed description of a PDMP as described at Part 5.1 [FN 17] is so very detailed that it is likely

to take several months to assemble and a considerable amount of time to keep up to date.  

 

[FN 17] Ref from Fact Sheet, p.88-93  
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 571.1.001.011

Author Name: Drager Lane

Organization: Boulder County Public Health,  Colorado

7. It is unclear what is needed to create a pesticide management plan and if this requires any specified reductions in

pesticide use. Many programs including the Boulder County Mosquito Control District implement Integrated Pest

Management plans and already minimize the use of pesticides needed to still effectively provide mosquito control. 
 

Response 

See response to Comment ID 344.1.001.010.  

 

Comment ID 608.1.001.052

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)
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Fact Sheet, Page 88 & 89 - 5.1 Contents of your PDMP - The content of the PDMP would contain information that is

already found in Departmental management plans. BLM, for example, could provide a sample plan that could be used

to avoid duplication of efforts. 
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 625.1.001.012

Author Name: Thompson Kelvin

Organization: Southern Minnesota Beet Sugar Cooperative (SMBSC)

Pesticide Discharge Management Plan. EPA states that a Pesticide Discharge Management Plan (PDMP) is required of

any operator required to submit an NOI. Upon first consideration, the PDMP described by EPA at Part 5 of the draft

permit seems to represent just the type of professional data and maintenance information that operators value -

preventative maintenance plan, emergency response plan, and documentation of procedures, practices, products used,

spray logs, reports and other documentation to support compliance with this permit and eligibility considerations under

other federal, state and local laws. However, EPA's detailed description of a PDMP as described at Part 5.1 [FN 17] is

so very detailed that it is likely to take several months to assemble and a considerable amount of time to keep up to

date. 

 

[FN 17] Ref from Fact Sheet, p.88-93 
 

Response 

See response to Comment ID 344.1.001.010, which is similar to this comment.

 

Comment ID 675.1.001.020

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

USEPA states that a Pesticide Discharge Management Plan (PDMP) is required of any operator required to submit an

NOI, that it is to be developed prior to the first application of a pesticide covered by the permit or prior to an operator

exceeding the annual NOI threshold, that it is to be kept at the address identified on the NOI, and that it is a permit

violation not to have a PDMP or keep it up to date. Upon first consideration, the PDMP described by USEPA at Part 5 of

the draft permit seems to represent just the type of professional data and maintenance information that operators value

- preventative maintenance plan, emergency response plan, and documentation of procedures, practices, products
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used, spray logs, reports and other documentation to support compliance with this permit and eligibility considerations

under other federal, state and local laws. However, USEPA's detailed description of a PDMP as described at Part 5.1

[FN 32] is so detailed that it is likely to take several months to assemble and a considerable amount of time to keep up

to date. Operators must have sufficient time to conduct applications, in addition to keeping records. USEPA's deadlines

are impractical, especially in 2011. MABA believes that USEPA should either reduce the amount of information that

USEPA requires in PDMPs or allow operators to complete their PDMP over several months without fear of violation or

enforcement actions. 

 

[FN 32] PGP Fact Sheet, p.8893 
 

Response 

See response to Comment ID 344.1.001.010, which is similar to this comment.  See also response to Comment ID 180-cp.001.001.

 

Comment ID 687.1.001.015

Author Name: Unknown Unknown

Organization: Minor Crop Farmer Alliance (MCFA)

The Agency has proposed that a written pesticide discharge management plan (PDMP) be developed and maintained

by anyone filing an NOI. The requirements of the PDMP are extensive. Again, this burden on resources may adversely

affect the ability of the permit holder to carry out its fundamental activities. Further, EPA advises it may provide copies

of a PDMP to members of public. It is understood that the PGP application and the PGP itself are available for public

review and that the PDMP has to be available to an authorized government official for inspection upon request. Its

release potentially would serve to only needlessly disrupt or frustrate the permit holder's pesticide applications. The

Agency recognizes that despite all the science and data developed and reviewed, and all the analysis conducted by the

Agency, there is a segment of the population that has dedicated its energies to the elimination of pesticides. The

Agency should not facilitate those efforts by releasing an operator's PDMP to the general public. 
 

Response 

See response to Comment 344.1.001.010.

 

Comment ID 695.1.001.007

Author Name: Finlayson Brian

Organization: American Fisheries Society (AFS)

Pesticide Discharge Management Plan (PDMP): Part 5 of this permit requires any operator who is subject to Part 2.2 of

this permit (i.e., one who is required to submit an NOI) to develop a Pesticide Discharge Management Plan (PDMP).
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Contents of Your PDMP: The PDMP prepared under this permit must meet specific requirements under Part 5.1 of the

permit. Generally, operators must document the following: (1) a pesticide discharge description of control measures; (4)

schedules and procedures for application rate and frequency, pest surveillance, assessment of environmental

conditions, spill prevention and response, equipment maintenance, adverse incident response, and pesticide

monitoring; and (5) any eligibility considerations under other federal laws.

 

6. Comment: In the case of fish management agencies, much if not all of the information required in a PDMP is

routinely presented in Environmental Assessments and/or treatment planning documents. Having to repackage this

information does not seem like an efficient use of government resources.

 

Recommendation: Flexibility should be allowed in the General Permit to allow agencies to submit these documents in

lieu of, or as functionally equivalent documents to a PDMP. This further necessitates the need for specific NPDES

permits for each of the four pesticide use categories. 
 

Response 

EPA encourages Decision-makers to use existing documents to meet the permit requirements.  See response to Comment ID

344.1.001.010.  The PGP does not require  the submittal of  PDMPs to the permitting authority except for discharges in several

Tribal Nations, Washington, and Washington DC.  See Part 9 of the final PGP.

 

Comment ID 703.001.016

Author Name: Hancock William

Organization: Marine Biochemists owned by Arch Chemicals, Inc.

Contents of Your PDMP: This information is on the FIFRA label and often there is a concentration range for the

application rate. Product labels change from time to time, so every time the label changes the operator would have to

revise this section of the PDMP. This activity does nothing to protect or enhance the environment. 
 

Response 

PDMPs are developed for the life of a permit (generally 5 years) and are not tied to the labeling of a product.  
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Comment ID 716.1.001.003

Author Name: Cunniff Lori

Organization: Orange County Environmental Protection Division, Florida

Section 5.0, Pesticide Discharge Monitoring Plan Any entity that is required to submit an NOI must develop/prepare a

Pesticide Discharge Management Plan (PDMP). For consistency between operators, we would suggest that each State

develop a universal PDMP that can be adopted and modified as needed for the specific NOI. This would ensure an

overall understanding of the basic requirements within each of the individual PDMP elements. 
 

Response 

EPA acknowledges the suggestion for states to develop a universal PDMP.  The PGP issued for unauthorized areas does not

contain, nor is it appropriate to contain a requirement to develop such a standard.  To clarify the PGP requires Decision-makers who

have to submit an NOI and are large entities to develop a PDMP for their discharges. 

 

Comment ID 738.001.017

Author Name: Schmitz Marc

Organization: Marine Biochemists,  Aquatic Management Company

Contents of Your PDMP

This information is on the FIFRA label and often there is a concentration range for the application rate. Product labels

change from time to time, so every time the label changes the operator would have to revise this section of the PDMP.

This activity does nothing to protect or enhance the environment.. 
 

Response 

See response to Comment ID 703.001.016, which is similar to this comment.

 

Comment ID 939.001.016

Author Name: Russell Russell

Organization: Pennsylvania Department of Agriculture

Pesticide Discharge Management Plan: The level of detail associated with the PDMP will require significant  time for

applicators to maintain. This could be a significant financial burden for applicators.   
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Response 

Based on comments received, Applicators are not required to develop a PDMP.  See response to Comment ID 344.1.001.010.

 

5.1.1 - PESTICIDE DISCHARGE MANAGEMENT TEAM

Comment ID 255.1.001.006

Author Name: Burnett Ed

Organization: The Idaho Mosquito and Vector Control Association (IMVCA)

If there has to be a PDMP, then the PDMP team needs to be solely made up of qualified (either by education and/or

experience) permanent, full time staff. Many mosquito districts rely on temporary seasonal help, that in most cases,

may not be qualified to make pest management decisions. 
 

Response 

EPA acknowledges the commenter's statement about temporary seasonal employees.  The PDMP team members must be the key

personnel who are qualified to make pest management decisions and responsible for the following: managing pests in relation to the

pest management area; developing and revising the PDMP; and developing, revising, implementing corrective actions and other

effluent limitation requirements.  EPA does not believe it is appropriate to require the team members to be permanent, full-time

staff.  Rather, EPA believes it is appropriate to leave this determination up to the Decision-makers.  In addition, changes in team

members is not a trigger listed in Part 6.1 of the permit that would require a PDMP revision.  However, EPA recommends that

whenever the PDMP is updated, that current team members be included in it.  Additionally, contractors to the Decision-makers can

be listed as team members.  It is not EPA's intent to require Decision-makers to list all employees.  Based on comments received,

Decision-makers are not required to identify the applicators in the PDMP and provide written agreements that specify the division

of responsibilities between Operators.

 

Comment ID 255.1.001.007

Author Name: Burnett Ed

Organization: The Idaho Mosquito and Vector Control Association (IMVCA)

Sometimes there may be high turn over and personnel changes. Updating a PDMP because of layoffs/

firings/terminations goes beyond the scope of the NPDES and N.O.I. IMVCA recommends that all subsections a-d need

to be stricken. 
 

Response 
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See responses to Comment ID 255.1.001.006 and Comment ID 344.1.001.010.

 

Comment ID 277.1.001.003

Author Name: Pennington Larry

Organization: North Side Canal Company

To add simplicity and clarity, it would be helpful if the Plan listed the Entity name and address, not all the people who

may participate in the control efforts. The Entity will remain, but people change frequently -- reporting the individuals as

changes are made will be burdensome. Application records will contain the names of the applicators/operators of the

equipment. 
 

Response 

See responses to Comment ID 255.1.001.006 and Comment ID 344.1.001.010.

 

Comment ID 290.1.001.030

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue: Makeup of team.

 

Comment: Temporary/seasonal employees are often hired to conduct mosquito control activities. Should these

employees be listed as a part of the PDMP if they are applying pesticides? Will the PDMP have 10 be modified for

temporary employee turnover?

 

Recommendation: Only full-time pennanent staff should be designated for the PDMP team. 
 

Response 

See response to Comment ID 255.1.001.006. 

 

Comment ID 417.001.009

Author Name: Stevenson William

Organization: Lycott Environmental, Inc.
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The PDMP team will vary by client and within a client change year to year - does it need to be (1) updated each year

and (2) submitted to EPA? Many lake / pond associations have new officers each year

 

The PDMP team for the applicator will be more stable than the client base, but will change as well. Does each small

pond (<20) need an individual PDMP if they are under a blanket NPDES permit held by the applicator? 
 

Response 

See response to Comment ID 255.1.001.006.

 

Comment ID 459.1.001.017

Author Name: Lieske Sean

Organization: Water Resources Division,  City of Aurora Water Department,  Aurora,  Colorado (CO)

17. Part 5.1.1(d) describes that the PDMP must identify the person(s) responsible for pesticide application or at least

identify when you anticipate that you will identify the applicator. In some cases, this may be done through an annual

contracting process (i.e., RFP) and the applicator may not be known until just before the application season begins.

How should this be addressed in the PDMP? Information such as this could be clarified in a guidance document. 
 

Response 

See response to Comment ID 255.1.001.006.

 

Comment ID 459.1.001.018

Author Name: Lieske Sean

Organization: Water Resources Division,  City of Aurora Water Department,  Aurora,  Colorado (CO)

18. The second paragraph under 5.1.1 discusses the need for written agreement(s) between parties. Can this be

accomplished through an RFP and contracting process? 
 

Response 

See response to Comment ID 255.1.001.006.

 

Comment ID 496.1.001.006

PGP Responses to Comments Pesticide Discharge Management Plan (PDMP) Requirement and Deadline

249910/31/2011 04:04 PM EDT



 

Author Name: Gottler Randy

Organization: Compliance and Regulatory Affairs Office, Water Services Department, City of Phoenix, Arizona (AZ)

6. The City requests clarification on the EPA's intentions in reference to the Pesticide Discharge Management Plan

(PDMP) Team. Please provide an example on what would be appropriate? 
 

Response 

See response to Comment ID 255.1.001.006 and the PDMP template.

 

Comment ID 516.1.001.006

Author Name: Stoneman Bill

Organization: Biopesticide Industry Alliance (BPIA)

The fact that the PDMP Team must be identified by name and contact information in a public document also opens up

the potential for harassment. While this information should be delivered to US EPA, personnel information should be

kept in a controlled fashion. Written agreements between a PDMP Team and for-hire applicators would fall under

employment law. Forcing these to be public documents is questionable. 
 

Response 

See responses to Comment ID 344.1.001.010 and Comment ID 180-cp.001.001.

 

Comment ID 518.1.001.013

Author Name: Szyska Michael

Organization: Northwest Mosquito Abatement District (NWMAD)

PGP 5.1.1 PDMP TEAM

 

ISSUE: Makeup of Team

 

COMMENT: NWMAD hires 56 seasonal employees to perform pesticide applications based on mosquito larvae they

find present in a body of water. Should these employees be part of the PDMP Team and listed? If so, are they required

to read the general permit and sign-off on their understanding of the complex document? Our seasonal employees are

at will employees. Would their departure from NWMAD during or at the end of the mosquito control season require

NWMAD to update its PDMP plan?
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RECOMMENDATION: Full-time staff should only be eligible for inclusion on the PDMP. 
 

Response 

See response to Comment ID 255.1.001.006.

 

Comment ID 519.1.001.011

Author Name: Herero Maria

Organization: Valent Biosciences Corporation (VBC)

The identification into the public domain by name and contact information of all persons in relation to the pest

management area seems excessive. While all of this information may be submitted into EPA, public disclosure opens

up the PDMP Team to possible harassment situations. Identification of individuals and employment agreements also

appears to delve into employment and contract law. For example, the Labor-Management Reporting and Disclosure Act

of 1959 (LMRDA) provides standards for the reporting and disclosure of certain financial transactions and administrative

practices of labor organizations and employers. Certain disclosures may go against US law. 
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 712.2.001.016

Author Name: Baus Terry

Organization: Department of Public Works,  City and County of Denver, Colorado

13. Identification of the PDMP Team - §5.1.1 requires the Pesticide Discharge Management Plan to contain an

identification of all the persons by name and contact information that will compose the team who include (but are not

limited to) those with the listed responsibilities. As a municipality with several agencies and contractors involved in the

decision and application processes, and numerous pest management areas, identification of every person will be

difficult. An alternative, more viable approach would be to require identification of the job titles assigned to the

responsibilities listed in section 5.1.1. An informational listing of key personnel holding such positions could be required,

with the understanding that these will change and may need to be updated. Updates on an annual basis ought to be

sufficient. 
 

Response 

See response to Comment ID 255.1.001.006.
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Comment ID 926.001.005

Author Name: Reabe Jr

Organization: Reabe Spraying Service Inc.

5.1.1 I agree that a division of responsibilities between operators on the PDMP Team is the logical method of operation

. The best qualified person for each task should be doing that task. Custom aerial applicators are rarely involved in IPM

scouting or pesticide and rate selection . For hire aerial applicators often travel long distances from their loading site to

the application site. It is impractical and inefficient for the aerial applicators to make multiple trips to the application site

for scouting and monitoring. Most aerial applicators are small 1 or 2 airplane operations with the owner and wife and up

to 3 additional employees, often other family members. IPM Scouting and monitoring is generally beyond the scope of

their resources . 
 

Response 

Based on comments received, Applicators are not required to develop a PDMP.  See response to Comment ID 344.1.001.010.

 

5.1.2 - PESTICIDE MANAGEMENT AREA DESCRIPTION

Comment ID 248-cp.001.014

Author Name: Knepper Randall

Organization: Saginaw County Mosquito Abatement Commission

Water quality standards. Document the water quality standards applicable to waters which there may be a discharge,

including the list of pesticide(s)or any degradate for which the water is impaired. Most of the aquatic habitat larvicided is

temporary water in which there is no data in regards to water being impaired. Also it would be impossible to document

the water quality standards of water to be larvicided as these types of habitats can exceed over 100 sites per day. In

other words how do you establish water quality standards for every ditch flooded field, flooded woodland, etc that will be

larvicided with a pesticide? 
 

Response 

EPA notes that coverage under an NPDES permit is needed if there is a discharge of pollutant to waters of the United States.  It is

EPA's expectation that Decision-makers identify the waters of the United States within their pest management area with available

information from USGS or similar source.  See section APP.1.1 of the response to comment document for discussion on waters of

the United States. 
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EPA acknowledges the commenter's concern regarding the requirement to document the water quality standards applicable to

waters to which there may be a discharge, including the list of pesticide(s) or any degradates for which the water is impaired. It is

not EPA's intent to require Operators to make water quality standards determinations.  The CWA and implementing regulations

require states to develop and, from time to time, revise water quality standards applicable to waters of the United States.  Where

there are no water quality standards, the federal minimum water quality standards apply.  EPA has clarified in the final permit that

Decision-makers must document any water(s) identified as impaired by a substance which either is an active ingredient or a

degradate of such an active ingredient.  EPA notes that for purposes of this permit, impaired waters are those that have been

identified by a state, tribe, or EPA pursuant to section 303(d) of the CWA as not meeting applicable state or tribal water quality

standards.  A list of those waters is available at www.epa.gov/OWOW/tmdl/. 

 

Decision-makers are required to document impaired waters in the PDMP because this information is needed in the pest management

options evaluation, specifically in selecting the pesticide for a treatment area with impaired water.

 

Comment ID 286.1.001.009

Author Name: Fiess David

Organization: Fort Wayne-Allen County Department of Health (DOH),  Indiana (IN)

Pest problem description. Document a description of the pest problem at your pest management area, including

identification of the target pest(s), source of the pest problem, and source of data used to identify the problem in Parts

2.2.1, 2.2.2, 2.2.3, and 2.2.4.

 

o If the entire county is declared the pest management area, does every known breeding site need to be listed in the

Pesticide Discharge Management Plan?

 

-The DOH's mosquito control program currently maintains a list of the breeding site addresses and what type of

breeding source they are. Historical data of which mosquito species has been found at the site is maintained in an

electronic database. 
 

Response 

The PGP does not require listing of every known breeding site in the PDMP.   EPA notes that the PGP does allow the use of

existing data to identify the pest problem.

 

Comment ID 290.1.001.031

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue: A vailability of water quality standards.
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Comment: To what extent arc these readily available throughout the United States? Are they available in states not

having permitting authority?

 

Recommendation: The PGP should refrain from addressing state WQS as these are a state issue. The PGP is meant to

establish a baseline, above which states that have developed these standards can enforce them. 
 

Response 

See response to Comment ID 248-cp.001.014.

 

Comment ID 300.1.001.009

Author Name: Moore Jerrald

Organization: Georgia Transmission Corporation (GTC)

The requirements for Pest Management Area Description (§ 5.1.2) will be impossible to meet for extensive areas along

transmission lines. The permittee is required to provide a map that identifies the location of waters of the U.S. and to

document the water quality standards applicable to waters to which there may be a discharge. Along a transmission line

there may be many "waters," especially if ephemeral streams, ditches, and gullies are included. In light of the

uncertainty in the law over what tributaries and streams may be "waters of the United States," it may be impossible to

list all possible waters, especially given the standard "waters to which there may be a discharge." 
 

Response 

See response to Comment ID 248-cp.001.014.

 

Comment ID 355.1.001.005

Author Name: Lahti Terry

Organization: Minnesota Department of Natural Resources (MNDNR)

5.1.2 Pesticide Management Area Description: item "a" requires a description of the pest problem at the pest

management area including the "source of the pest problem." Aquatic plants grow where adequate sunlight, substrate

and other environmental conditions allow. To presume that because aquatic plants grow in an area there is a problem

that requires identification is false; these plants provide habitat and are viewed as an environmental benefit. It is only

when there are multiple and conflicting uses of the portion of the environment that a native beneficial plant can create a

nuisance condition. In addition, the source of a non-native invasive aquatic plant infestation is often times unknown and

identification of the source of the problem is not possible. Because the eradication of an invasive aquatic species from a

water body is generally not possible, some ongoing management will likely be required and the identification of the
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source of the infestation is unimportant. The MnDNR recommends that this requirement be clarified or eliminated. 
 

Response 

EPA agrees with the commenter's statement, "To presume that because aquatic plants grow in an area there is a problem that

requires identification is false; these plants provide habitat and are viewed as an environmental benefit. It is only when there are

multiple and conflicting uses of the portion of the environment that a native beneficial plant can create a nuisance condition."  The

PGP does require Decision-makers to identify the source of the pest problem in the PDMP.  EPA understands there are some cases

where the source of the pest problem may be unknown and identification of the source is not possible.  Decision-makers need to

document this determination in the PDMP. 

 

EPA disagrees with the statement that identification of the source of the pest problem is unimportant.  Identification of the source of

the pest problem may help in minimizing the need for implementing pest management measures.

 

Comment ID 377.1.001.011

Author Name: Stine James

Organization: National Rural Electric Cooperative Association (NRECA)

- The requirements for Pest Management Area Description (§ 5.1.2) will be impossible to meet for extensive areas

along transmission lines. The permittee is required to provide a map that identifies the location of waters of the U.S. and

to document the water quality standards applicable to waters to which there may be a discharge. Along a transmission

line there may be many "waters," especially if ephemeral streams, ditches, and gullies are included. In light of the

uncertainty in the law over what tributaries and streams may be "waters of the United States," it may be impossible to

list all possible waters, especially given the standard "waters to which there may be a discharge." 
 

Response 

See response to Comment ID 248-cp.001.014.

 

Comment ID 379.1.001.007

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

Is the Pest Management Area a geographic area that could include contiguous and non-contiguous application sites or

would each non-contiguous site be a separate Pest Management Area requiring a separate PDMP? Mayan applicant

develop a single statewide PDMP for all sites under that applicant's control within the State of Delaware, especially if

they use the same type of equipment and application methods) for most of their sites? It is unclear as to whether the
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PDMP is required for each specific site, or for each pesticide application at each site. Requiring this for each pesticide

application would be overly burdensome.  
 

Response 

See response to Comment ID 344.1.001.010.  EPA notes Decision-makers may develop one PDMP for all their potential treatment

sites within their pest management area for the period of coverage of the permit (generally 5-years).  Pest management area is

defined in Appendix A of the permit.  Pest management area may include contiguous and non-contiguous sites within the area

covered under this permit.

 

Comment ID 380.1.001.004

Author Name: Dely-Stinson Christine

Organization: Indiana Vector Control Association (IVCA)

- If the entire county is declared the pest management area, does every known breeding site need to be listed in the

Pesticide Discharge Management Plan? 
 

Response 

See response to Comment ID 286.1.001.009, which is similar to this comment.

 

Comment ID 380.1.001.005

Author Name: Dely-Stinson Christine

Organization: Indiana Vector Control Association (IVCA)

Water quality standards. Document the water quality standards applicable to waters to which there may be a discharge,

including the list of pesticide(s) or any degradates for which the water is impaired.

 

- I do not believe there is any way to obtain the water quality standards for intermittent streams (drainage ditches). 
 

Response 

See response to Comment ID 248-cp.001.014.

 

Comment ID 388.1.001.018
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Author Name: Corra John

Organization: Wyoming Department of Environmental Quality (DEQ) and Wyoming Department of Agriculture (WDA)

Page 17, Section 5.1.2, Pest Management Area Description. 

 

Reference "d." Water Quality Standards. 

 

Comment: This is the state's jurisdiction. It is unrealistic to expect owner/operators to correctly identify and interpret the

state water quality standards. We certainly hope that for authorizations issued by EPA within Wyoming or which may

affect Wyoming waters, that EPA will not rely upon the applicant to make water quality standards determinations. It is

one of the ironies of this proposed permit that the only lands in Wyoming to which this permit applies are on the Wind

River Indian Reservation which has no approved water quality standards. 
 

Response 

See response to Comment ID 248-cp.001.014.

 

Comment ID 473.1.001.003

Author Name: Christman James

Organization: Utility Water Act Group (UWAG)

Also, the flexibility allowed in describing the treatment area is necessary and desirable for operators who must treat

areas over a large distance. An operator required to submit a Notice of Intent (NOI) must have a Pesticide Discharge

Management Plan (§ 5.0), and the plan must describe the Pest Management Area (§ 5.1.2). Appropriately, the

requirement is for a "general" location map, at the area of USGS quadrangle, city, county, or "other." This provides the

flexibility necessary for a company with a wide area of operations (for example, a power company with transmission

lines through all or a large part of a state) to designate a large area as its pest management area. 
 

Response 

EPA agrees the PGP does provide flexibility for Decision-makers to define their pest management area.  In addition, Decision-

makers are required to include a general location map in their PDMPs to identify the geographic boundaries of the pest management

area.

 

Comment ID 473.1.001.019

Author Name: Christman James
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Organization: Utility Water Act Group (UWAG)

The requirements for Pest Management Area Description (§ 5.1.2) will be impossible to meet for extensive areas along

transmission lines. The permittee is required to provide a map that identifies the location of waters of the U.S. and to

document the water quality standards applicable to waters to which there may be a discharge. Along a transmission line

there may be many "waters," especially if ephemeral streams, ditches, and gullies are included. In light of the

uncertainty in the law over what tributaries and streams may be "waters of the United States," it may be impossible to

list all possible waters, especially given the standard "waters to which there may be a discharge." 
 

Response 

See response to Comment ID 248-cp.001.014.

 

Comment ID 619.1.001.018

Author Name: Pafko Frank

Organization: Minnesota Department of Transportation (MnDOT)

Section 5.1.2b.asks for action threshold(s) for your pest management area, including description for how they were

determined. While Mn/DOT understands the concept of establishing pesticide treatment thresholds, in practice the

threshold interpretation is highly variable between various weed inspectors across the State. Thresholds need to be

clearly established for the regulators responsible for noxious and invasive pest control to get everyone on the same

page as when to treat with pesticides. Until this occurs, we recommend removing reference to action thresholds from

the PGP.  
 

Response 

EPA disagrees that the Agency should establish action thresholds for specific pest control activities.   EPA believes establishment of

action threshold is dependent on the pest management objective established by the Decision-maker.  By allowing Decision-makers

to establish action thresholds and requiring Decision-makers to include the information used to develop the action threshold in their

PDMP, the PGP provides the flexibility needed to address the variability of the pests and pest management objectives for the areas

within a pest management area.  

 

EPA notes that reaching a stipulated action threshold does not mean treatment with pesticides is needed.  What it does mean is that

pest management measure is needed, of which treatment with pesticide is one of the pest management options.   

 

Based on comments received, EPA has clarified in the permit that an action threshold can be a non-numeric limit such as

environmental conditions.  For example, pest management measures for mosquito control may be needed in anticipation of flooding

after a major rainfall event.  See the definition for action threshold in Appendix A of the permit.
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Comment ID 680.001.022

Author Name: Hamilton Keri

Organization: Wyoming Farm Bureau Federation

Section 5.1.2 requires documentation of several items of entities covered by a NOI. Again, we feel this section makes

very little sense for applications of herbicides along ditch banks since many of these requirements appear to be directed

to broad applications of aquatic herbicides where spot applications along ditch banks, even though the distance may

result in 20 linear miles, these applications will not have an affect on water quality. The net result could very will serve to

reduce applications when levels are small because the amount of paperwork is greater than the actual activity. 
 

Response 

As a result of the Sixth Circuit Court's decision on January 7, 2009, NPDES permits are required for point source discharges to

waters of the United States of biological pesticides, and of chemical pesticides that leave a residue.  The PGP, including Section

5.1.2 of the permit, applies to pesticide applications within the use patterns included in the permit  (e.g., broad and spot applications

of herbicides) where there will be discharge to waters of the United States.  

 

Comment ID 705.1.001.020

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Page 17, Section 5.1.2, Pest Management Area Description.

 

Reference "d." Water Quality Standards.

 

Comment: This is the state's jurisdiction. It is unrealistic to expect owner/operators to correctly identify and interpret the

state water quality standards. We certainly hope that for authorizations issued by EPA within in each state or which may

affect each state's waters, that EPA will not rely upon the applicant to make water quality standards determinations. 
 

Response 

See response to Comment ID 248-cp.001.014.

 

Comment ID 844.1.001.012

Author Name: Tatum Vickie

PGP Responses to Comments Pesticide Discharge Management Plan (PDMP) Requirement and Deadline

250910/31/2011 04:04 PM EDT



 

Organization: National Council for Air and Stream Improvement (NCASI)

Requirement "d" under this section is quite broad. Not all of the "water quality standards applicable to waters to which

there may be a discharge" will be relevant to all pesticide discharges. A less burdensome approach would be to require

documentation only of any water quality standards for substances that might be affected by the pesticide(s) that are

being applied under specific NOI. 
 

Response 

See response to Comment ID 248-cp.001.014.

 

5.1.3 - CONTROL MEASURE DESCRIPTION

Comment ID 290.1.001.032

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue: You must document your evaluation of control measures for your pest management area.

 

Comment: The proposed evaluation sequence is meant to provide the rationale underlying the selection of particular

control measures. However, it tacitly assumes that pesticide applications form the last and least environmentally-

compatible control strategy. Yet, in some cases, mosquito-borne disease can be effectively prevented through

preemptive pesticide applications aimed at forestalling springtime viral amplification in fledgling avians during nesting

cycles. This strategy may preclude habitat modification and othcr non-chemical measures entirely. Furthermore, habitat

reduetion/modification can be far more permanent and disruptive in its effects than public health pesticide applications.

 

AMCA acknowledges EPA's provision to accede to the best professional judgment of the pennittee, but it's unclear to

what extent that will be accorded mosquito control professionals by those seeking elimination of mosquito control

programs. Of considerable concern are the opportunities provided to activists to challenge each step of the process as

not meeting some pre-conceived but ill-defined (and ultimately unattainable) operational standards.

 

Recommendation: The primacy of the best professional judgment of the mosquito control program operator needs to be

emphasized and codified in the permit in no uncertain terms. 
 

Response 

See response to Comment ID 379.1.001.051.  

 

Comment ID 311.1.001.006
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Author Name: Van Wychen Lee

Organization: Weed Science Society of America (WSSA)

We also note that in Section 5.1.4.1 (Control Measures Used to Comply with the Effluent Limitations in Part 2.1.1) EPA

states that, consistent with reducing the potential for development of pest resistance, operators must document in the

Pesticide Discharge Management Plan (PDMP) the procedures they use for determining the lowest effective amount of

pesticide product per application and the optimum frequency of pesticide applications necessary to control the target

pest.  The only PDMP documentation the Agency should require to determine the lowest effective application rate is the

notation that applications of pesticide products are made per their label instructions for the applicators' pest control

objectives.    
 

Response 

See response to Comment ID 344.1.001.010. 

 

Comment ID 379.1.001.051

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

As earlier stated in the General Concerns section of these comments, there is concern that the Control Measures

Description section (Section 5.1.3) within a PDMP, which documents the evaluation and selection of control measures

to be implemented to comply with effluent limitations, will in large measure be based upon the outcome of a mitigation

sequence examination consisting of:  1) no action; 2) prevention; 3) mechanical/physical methods; 4) cultural methods;

5) biological control agents; and 6) use of pesticides; and that this evaluation could then possibly be subject to a lot of

public scrutiny by third party interests.  There is particular concern for possible mischief or harm from parties opposed to

pesticide use in general to then challenge via any-and-all devices at their avail any outcome for a mitigation sequence

analysis that results in option #6 (use of pesticides) as the preferred approach, or to challenge the classes or specific

types of pesticides selected for use in association with having arrived at option #6.

 

There's also potential that some NPDES permit regulatory personnel themselves might at times question or even

challenge the selection of option #6, but hopefully this would really never or only rarely happen, in the regulators

reasonably deferring to the professional expertise, experience and wisdom of DFW personnel for how to best achieve

whatever pest control is needed in environmentally-compatible manner, including why, when, where, and how aquatic

pesticides might have to be used.  For many operational management decisions, the DFW has to rely upon the

professional knowledge and field experience of our staff scientists, including of course their best professional judgment,

since as a frontline, service-oriented state conservation agency we unfortunately often don't have the resources or time

to conduct more laborious, costly studies or evaluations, nor the luxury to inordinately belabor pressing matters. But

despite our not always being able to perhaps do things in as nice a systematic or science-based manner as we would

like, we still hope and trust that regulatory agencies and the public too will duly defer to our professional staff's

knowledge and opinions regarding aquatic pesticide use.   
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In many cases including that for the Delaware DFW, the outcome of such a sequential examination will probably only

validate the current modus operandi for our Division's use of aquatic pesticides, in that we've already well thought out

and considered options #1-5 in the sequence above, and have often found them for many control needs and problems

at-hand to be unacceptable or less than desirable to use. However as a matter of "self defense," some new

apprehensions over possible critiques of these assessments by citizen activists might then drive many aquatic pesticide

users to possibly put far more effort or time into preparing their PDMPs than what's really needed for operational utility,

being somewhat counter-productive to what's probably the EPA's intent for pesticide users to have developed PDMPs.

Fortunately, it seems that crafting a PDMP will be but a one-time event possibly involving a lot of time and effort upfront,

but whereby any further demands for periodic updating or changes to a PDMP's contents would then seemingly not be

too demanding.  

 
 

Response 

EPA acknowledges the commenter's concerns regarding the potential legal challenge  in selecting pesticide use as the preferred pest

management option.  See response to Comment ID 180-cp.001.001 for discussion of citizen lawsuit and regulatory actions.  EPA

agrees the selection of pest management options must be based on available information and best professional judgment of

personnel who are qualified to make pest management decisions.  See responses in Section 2.2 of the response to comment

document.   

 

The sequential listing of the pest management options does not imply that pesticide use is the least environmentally-compatible

control strategy.  All pesticide management options and combination of these options are available and must be evaluated based on

available information for the pest management area.  EPA notes that a combination of these pest management options usually

results in the most effective pest management in order to minimize discharges to waters of the United States. 

 

Decision-makers do not have to document, in the PDMP, the evaluation of the pest management options in the order presented in

the permit. The PGP allows use of existing information such as an existing integrated pest management plan to meet the

requirements for the PDMP, provided that plan is adequate to meet the PDMP requirements.  EPA agrees in many cases where

Decision-makers are already implementing integrated pest management, the PDMP will document their current practices.  EPA

believes the PDMP strikes a balance between providing the Decision-makers and the Agency with useful information, while not

overly burdening the Decision-makers.  See response to Comment ID 344.1.001.010 for discussion of the PDMP’s content and

modification requirements.

 

Comment ID 385.1.001.005

Author Name: Prather Ben

Organization: Cass County Vector Control, West Fargo,  North Dakota (ND)

Control Measure Description. You must document your evaluation of control measures for your pest management area.

You must document the control measures you will implement to comply with the effluent limitations required in Parts 2
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and 3. Include in the description the active ingredient(s) evaluated.

 

Here the use of the word "species" could be used charging that each described "pest management area" would need

the operator to identify each particular species prior to the pesticide application. It is reasonable to believe that

someone could argue that identification to species level has not occurred at every site and that a nontarget species of

mosquito has been affected in an adverse incident. 

 

This is problematic -it is impossible to identify mosquitoes to species early on in development with the naked eye. If

species specific identification is so required, this could force each pesticide applicator to maintain expensive equipment

in the field or wait for further growth so that characteristics are more easily seen. Both of these options are poor choices

in reference to cost and reduction of pesticide use-as larger larval mosquitoes require a higher pesticide dose or

conversely the cost to maintain a mobile laboratory would be prohibitively expensive and foolish. The term "target

organism or vector" should be used and defined by "any male or female of the Family Culicidae or Order Dipetera". 
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 385.1.001.010

Author Name: Prather Ben

Organization: Cass County Vector Control, West Fargo,  North Dakota (ND)

Control Measure Description. You must document your evaluation of control measures for your pest management area.

You must document the control measures you will implement to comply with the effluent limitations required in Parts 2

and 3. Include in the description the active ingredient(s) evaluated. 

 

This documentation would be overwhelming and extremely burdensome to maintain on a local level and impossible for

the EPA to review every claim on every site that holds water in this country. A record of all observations and treatments

would need to be maintained to provide sufficient evidence in case of a legal challenge. These records could be used to

argue BMP on a site by site basis. 
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 415.1.001.012

Author Name: Holub Robert

Organization: Desplaines Valley Mosquito Abatement District
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Issue: You must document your evaluation of control measures for your pest management area.

 

Comment: The proposed evaluation sequence provides the rationale underlying the selection of particular control

measures. However, it tacitly assumes that pesticide applications form the last and least environmentally-compatible

control strategy. Yet, in some cases, mosquito-borne disease can be effectively prevented through preemptive pesticide

applications aimed at forestalling springtime viral amplification in fledgling avians during nesting cycles. This strategy

may obviate habitat modification entirely. Furthermore, habitat reduction/modification can be far more permanent and

disruptive in its effects than public health pesticide applications.

 

AMCA acknowledges EPA's provision to accede to the best professional judgment of the permittee, but it's unclear to

what extent that will be accorded mosquito control professionals by those seeking elimination of mosquito control

programs. Of considerable concern are the opportunities provided to activists to challenge each step of the process as

not meeting some pre-conceived but illdefined (and ultimately unattainable) operational standards.

 

Recommendation: The primacy of the best professional judgment of the mosquito control program operator needs to be

emphasized and codified in the permit. 
 

Response 

See response to Comment ID 379.1.001.051.

 

Comment ID 462.1.001.009

Author Name: Scott David

Organization: Office of the Indiana State Chemist (OISC)

Property managers and government officials are typically responsible for setting pest action thresholds, evaluating the

potential effectiveness and economic feasibility of various pest control options, and specifying which treatment options

will be used. For-hire pesticide applicators are usually brought into the process only after a decision has already been

made to use a pesticide. Therefore, other than applying the BMPs and pest management principals already learned

through the certification/recertification process, there is little that a pesticide application contractor can do to influence

the minimization of discharge. Therefore, little is to be gained by creating additional paperwork filing requirements for

applicators.

 

Because of the expense associated with pesticide application and because the applicator is usually hired for the pest

control result rather than the volume of pesticide applied, there is little incentive for the for-hire applicator to apply higher

or lower rates than what is needed to effectively control the pest. This is especially true if the contractor expects to be

hired by the operator for similar future applications. Pesticides are not waste commodities that need to be disposed

through discharge of excess into water. The economics of the situation make it self-regulating beyond the level that

could ever be achieved by a government regulator trying to analyze and interpret application data for a particular body

of water.
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In addition, the regulator's task of determining compliance becomes even more difficult when one accepts the fact that

there may be multiple non-aquatic uses of pesticides that could contribute to residues in water as the result of

agricultural or storm water run-off. There is no effective way to determine the residues resulting from the regulated

applications versus the non-regulated applications within any given watershed or site within a watershed.

 

Therefore, EPA should consider requiring extensive monitoring, recordkeeping, and reporting only in those situations

and only for those water bodies where adverse effects are occurring or where established standards are being

approached or exceeded. It is not logical to suggest that water monitoring and additional paperwork related to legal use

of pesticides in water is needed for all protected waters just because the court has determined that a regulatory

requirement should now be applied to the long standing legal practice of pesticide application in accordance with label

directions. Common sense and the regulatory objective should be allowed to be considered when determining the

ultimate regulatory (permit) requirements. 
 

Response 

In regard to the comment that Applicators' main role is to control pest using pesticides, EPA has clarified in the permit  that

Applicators are not required to develop a PDMP nor are they required to submit NOIs. See response to Comment ID 344.1.001.010.

EPA is not requiring ambient water quality monitoring in this PGP.  See Part III.4 in the fact sheet for a more detailed explanation

of why EPA chose visual monitoring for the PGP.

 

Comment ID 497.1.001.006

Author Name: Hardy Karissa

Organization: Idaho Transportation Department (ITD)

In Part 5.1.3, clarification is requested, i.e. typical types of control measures and specifics on how to evaluate the

control measures. 
 

Response 

See response to Comment ID 344.1.001.010. 

 

Comment ID 726.1.001.005

Author Name: Flanders Jason

Organization: San Francisco Baykeeper

Indeed, the regulations describing BMPs and control measures show that such prescriptions are used in lieu of specific

numeric or technological effluent limitations, and therefore must be included in the permit as such. The Fact Sheet

states that "EPA interpreted the CWA to allow best management practices (BMPs) to take the place of numeric effluent
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limitations under certain circumstances[, . . . when n]umeric effluent limitations are infeasible." 40 CFR § 122.44(k)." (FS

29). Similarly, the Fact Sheet interprets the regulations to "state that control measures can be included in permits when,

‘[t]he practices are reasonably necessary to achieve effluent limitations and standards or to carry out the purposes and

intent of the CWA.' 40 CFR 122.44(k)(4)." (FS 32 [emphasis added].) Yet, the Fact Sheet admits that such control

measures and BMPs are site-specific, and will only be articulated in the PDMP. This approach fails to follow the

regulation allowing such BMPs or control measures to be included in the permit, by instead including such measures

only in PDMPs not reviewed by EPA or the public. 
 

Response 

EPA disagrees that the PDMP contains specific technology-based effluent limitations and must be included as part of the permit for

public review and comment.  PDMP is a tool to assist Decision-makers in implementing and documenting what pest management

measures it is implementing to meet the effluent limitations. Technology-based effluent limitations are set forth in Part 2 of the

permit.  See also response to Comment ID 344.1.001.010.

 

5.1.4 - SCHEDULES AND PROCEDURES (S&P) - GENERAL

Comment ID 248-cp.001.015

Author Name: Knepper Randall

Organization: Saginaw County Mosquito Abatement Commission

Procedures for documenting any observed impacts to non-target organisms resulting from your pesticide discharge.

Earlier in this document visual monitoring was discussed as a method to look for observable adverse incidents. Now

this section appears to want a more defined regimented process for looking for the impacts to non-target organisms. So

what is really required? Are spot checks on habitat larvicided with pesticides still OK as mentioned earlier in document? 
 

Response 

EPA no longer requires pesticide monitoring schedules and procedures.  See response to Comment ID 344.1.001.010.

 

Comment ID 290.1.001.033

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue: Documentation to be provided in the PDMP

 

Comment: All of these may be subject to interpretative challenge by entities not acknowledging the expertise of
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mosquito control professionals and will likely result in legal challenges to both the Agency and operators.

 

Recommendation: Here again, the primacy orthe best professional judgment of the mosquito control program operator

needs to be emphasized and codified in the permit. Deference should be afforded the expertise of mosquito control

professionals certified in public health pest control and maintaining recognized licensure in same while employed within

control entities. 
 

Response 

See response to Comment ID 379.1.001.051.

 

Comment ID 331.1.001.020

Author Name: Rauscher Kenneth

Organization: Michigan Department of Agriculture (MDA)

MDA encourages EPA to apply reasonable standards to requirements for spill response equipment and pesticide

monitoring for adverse impacts. Michigan regulatory requirements regarding spill equipment is a performance based

standard, so that applicators can comply without having to purchase unnecessary equipment. MDA has seen a wide

range of pesticide spill events and in some cases very large equipment is necessary to respond to a pesticide spill,

such as back hoes or dump trucks. MDA recommends EPA accept the ability to rent large equipment as meeting the

terms of the permit. Also, MDA recommends EPA accept monitoring for adverse effects at the time of the application as

sufficient, recognizing that firms must also be able to respond to a reported adverse incident. 
 

Response 

EPA notes that Applicators are not required to develop PDMPs.  In regard to the comment about spill response equipment, it is not

EPA’s intent to require Decision-makers to purchase spill response equipment.  Decision-makers must develop a plan for effective

response to spills if or when they occur.  In the plan, Decision-makers must outline the procedures for securing any necessary spill

response equipment.

 

EPA acknowledges the commenter’s statement regarding pesticide monitoring for adverse impacts.  EPA is requiring Operators to

conduct a post application visual assessment at any time a return to the treatment area is made, but does not compel Applicators to

return to the treatment area.  In many instances, pesticide Applicators or Decision-makers will, in the normal course of business,

return to the treatment area in order to assess the efficacy of the treatment or to perform some other conclusive action.  In the case

that no visual assessment is conducted, the PGP requires that Operators retain documentation of rationale as to why a visual

assessment was not conducted (PGP Parts 7.2, 7.3, and 7.4).  The PGP also requires Operators to document and report any adverse

incident that they are made aware of, even if they did not themselves conduct a visual assessment.  Visual monitoring must be

performed during an application provided that doing so does not interfere with the safe operation of equipment or vehicles.
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Comment ID 379.1.001.052

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

The PDMP calls for development and inclusion of certain sections that might not be readily developed or deliverable by

the DFW, in regard to topics that our contractual aerial applicators will somehow have to prepare and deliver (to us).

For example, PDMP chapters dealing with Spill Prevention Procedures, Pesticide Application Equipment Procedures,

and Spill Response Procedures need to be crafted and included.  The DFW will be able to do this for the aquatic

pesticides that we directly handle or apply, but not for the pesticides handled or applied by our aerial spray contractors

(even though such applications are made under our administrative authority and general guidance, and quite often

under our quite specific direction).  In order for such sections of the PDMP to be technically accurate and contain

suitable detail, we will have to engage our contractual aerial applicators in helping to write these sections or chapters.   
 

Response 

See response to Comment ID 344.1.001.010.   EPA agrees some requirements in the PDMP will need Decision-makers to

coordinate with their Applicators to develop the PDMP.  

 

Comment ID 388.1.001.019

Author Name: Corra John

Organization: Wyoming Department of Environmental Quality (DEQ) and Wyoming Department of Agriculture (WDA)

Page 17, Section 5.1.4.1, Pertaining to Control Measures Used to Comply with the Effluent Limitations in Part 2. The

following must be documented in your PDMP: 

 

Reference: Subsection "a." "…. Optimum frequency …." 

 

Comment: Optimum frequency is entirely dependent upon environmental conditions, and obviously a single application

would be the optimum frequency as that is most cost effective. An attempt to quantify optimum in documentation will be

ambiguous estimates. 

 

Page 17, Section 5.1.4.1, Pertaining to Control Measures Used to Comply with the Effluent Limitations in Part 2. The

following must be documented in your PDMP: 

 

Reference: Subsection "a." "…. pest resistance …." 

 

Comment: Again, this is not within the scope and expertise of the operator/applicator, and those individuals are not in a

position to determine if they will be causing pest resistance. 
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Page 18, Section 5.1.4.2, subsection "a." Spill Response Procedures 

 

Comment: This needs to be defined within the scope of the permit. Are these procedures to be for all operations, for

those only on or near water, or does this also relate to their facility separate of the site of discharge?  
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 398.1.001.021

Author Name: Williges Eric

Organization: Mosquito Control, Essex County Division of Environmental Services,  New Jersey (NJ)

Documentation to be provided in the PDMP

 

Comment: All of these may be subject to interpretative challenge by entities not acknowledging the expertise of

mosquito control professionals and will likely result in legal challenges to both the Agency and operators.

 

Recommendation: Here again, the primacy of the best professional judgment of the mosquito control program operator

needs to be emphasized and codified in the permit. Deference should be afforded the expertise of mosquito control

professionals certified in public health pest control and maintaining recognized licensure in same while employed within

control entities. 
 

Response 

See response to Comment ID 379.1.001.051.

 

Comment ID 415.1.001.013

Author Name: Holub Robert

Organization: Desplaines Valley Mosquito Abatement District

A determination of frequency of pesticide application is not straight forward. From a mosquito control perspective,

whenever a source reaches the stipulated action threshold, then subsequent control measures are taken. The

exception to this would be the use of pre-hatch pesticides typically applied to dry sources in anticipation of flooding after

a major rainfall event, etc. The proposed NPDES permit does not address the use of pre-hatch and/or slow release

pesticides often used in mosquito control operations. This aspect will also need to be addressed in section 2.1.1. 
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Response 

Pre-hatch and/or slow release pesticide use is an acceptable method of pest control.  The Operator simply needs to explain how

future thresholds are anticipated (why proactive preventative measures are the best course of action and based on what information).

 

Comment ID 557.001.002

Author Name: Peters J.

Organization:  

We currently treat for aquatic weeds and algae, as needed. We are attentive to countering the arrival of any invasive

plants as well.

 

Our water use goal is to maintain the high quality of the lake's water to ensure continued availability of the lake for

recreation and aesthetic uses. Lake Kinnelon is used for swimming, fishing, boating, and sailing and wildlife. We work

closely with a licensed, commercial firm who has developed and multi-year plan and coordinate the implementation of

that plan. Treatments are either done on an as-needed, spot basis, or when scheduled applications are judged as

warranted to achieve the lake management goals. Options presented by the commercial firm are considered by the

committee and the committee's decision is enacted by the commercial firm. Continuous communication between these

two parties ensures prudent and judicious use of chemicals. 
 

Response 

EPA acknowledges commenter’s good practices.

 

Comment ID 581.001.014

Author Name: Steenson Daniel

Organization: Nampa and Meridian Irrigation District (NMID)

Section 5.1.4.1 contains the requirement of "[p]rocedures and schedule of maintenance activities for preventing spills

and leaks" and schedules and procedures for maintenance of equipment. As discussed above, this provides a new and

unauthorized regulation of maintenance and operation of irrigation and drainage facilities. In addition. there are no

standards as to what is proper operation and maintenance to prevent "leaks" or even the definition of the term "leaks.'

Again. references and requirements directed to maintenance activities should be modified, clarified or stricken so as to

not provide for the unauthorized regulation of such activities by EPA or anyone else under the PGP.  
 

Response 
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See response to Comment ID 344.1.001.010.

 

Comment ID 617.1.001.007

Author Name: Setting Mary

Organization: Maryland Department of Agriculture (MDA)

This section discusses schedules and procedures. This is contrary to following an integrated pest management

program. Integrated pest management plans do not rely on or utilize schedules for many control operations. Rather,

surveillance data will be used to determine when action thresholds are met. 
 

Response 

See response to Comment ID 344.1.001.010. 

 

Comment ID 630.1.001.005

Author Name: Fisher Kari

Organization: Natural Resources and Environmental Division, California Farm Bureau Federation

The draft PGP contains specific requirements that circumvent current pesticide regulation under the Federal Insecticide,

Fungicide, and Rodenticide Act ("FIFRA"), 7 U.S.C. § 136 et seq. Pesticide products go through an extensive

scientifically based registration process prior to use. FIFRA requires registration for all pesticides, which is only done

after a period of data collection to determine the effectiveness for its intended use, appropriate dosage, manner of

application, and hazards of the particular material. When registered, a label is created to instruct the final user on the

proper usage of the material. Such pesticide labeling is regulated under Section 3 of FIFRA. In addition, as stated on

EPA's website:

 

Federal law requires that before selling or distributing a pesticide in the United States, a person or company must obtain

registration, or license, from EPA. Before registering a new pesticide or new use for a registered pesticide, EPA must

first ensure that the pesticide, when used according to label directions, can be used with a reasonable certainty of no

harm to human health and without posing unreasonable risks to the environment. To make such determinations, EPA

requires more than 100 different scientific studies and tests from applicants. Where pesticides may be used on food or

feed crops, EPA also sets tolerances (maximum pesticide residue levels) for the amount of the pesticide that can legally

remain in or on foods. (EPA, Pesticides: Regulating Pesticides, http://www.epa.gov/pesticides/regulating/> [as of July

19, 2010].)

 

As outlined in Section 5.1.4.1, "Pertaining to Control Measures Used to Comply with the Effluent Limitations in Part 2,"

the PGP requires that all "procedures for determining the lowest effective amount of pesticide product per application

and the optimum frequency of pesticide applications necessary to control the target pest, consistent with reducing the

PGP Responses to Comments Pesticide Discharge Management Plan (PDMP) Requirement and Deadline

252110/31/2011 04:04 PM EDT



 

potential for development of pest resistance" be documented in the Pesticide Discharge Management Plan. (PGP, p.

17.) Such requirements substantially deviate from current law. Consistent with FIFRA, proper procedures for pesticide

application are clearly listed on the product label. In addition, in California, additional use restrictions or procedures are

given by the California Department of Pesticide Regulation and the County Agricultural Commissioners. EPA should not

require pesticide users to create untested use and application directions, but rather should maintain the longstanding

regulatory requirements under FIFRA which mandates the following of scientifically based legally valid and approved

directions on the pesticide label. 
 

Response 

EPA agrees it is illegal to use a registered pesticide inconsistent with its labeling. See response to Comment ID 485.1.001.029.  

 

Comment ID 665.1.001.013

Author Name: Henderson Carol

Organization: New Hampshire Fish and Game Department

Page 16, 5.1.4.1. (e) - Need to include the Aquatic Weed section (Part 2.2.2). 
 

Response 

This comment refers to a section of the proposed PGP that required documentation of procedures and methods for assessing

environmental conditions in the PDMP. See Part 5.1.4.1.e of the proposed PGP.  The final PGP does not require this

documentation. 

 

Comment ID 667.1.001.006

Author Name: Unknown Unknown

Organization: A&B Irrigation District et al.

Many of the operator requirements in the draft permit require clairvoyance on the part of the Irrigation Entities. For

example, to be effective the amount of pesticide application will vary greatly depending on environmental factors like

temperature (a 10° increase in water temperature correlates to a doubling in size of aquatic weeds). To require the

Irrigation Entities to draft a detailed pesticide management plan before the irrigation season begins would essentially

require them to accurately predict the weather six months out. The draft permit does not provide protection for the

Irrigation Entities on this aspect, but instead creates a minefield of potential litigation.

 

The Irrigation Entities can "plan" their pesticide application for an upcoming irrigation season based on historical rates

of application, but they cannot plan for rain storms, cold weather, extended drought, or other extreme climatic weather

events. The Irrigation Entities cannot be subject to a plan that ties their hands when unforeseen events cause
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unexpected aquatic weed and algae growth that require additional pesticide application to ensure water delivery. They

can log and track their applications, they can draft a seasonal plan, but day-to-day operations cannot be planned. The

Irrigation Entities must be able to respond to unforeseen events without facing the risk of litigation when they take

necessary action that may not be detailed in the plan.

 

For example, at the beginning of the current irrigation season Southwest Idaho and Southeast Oregon experienced

temperatures well below average and higher than average rain fall. The Irrigation Entities' general practice is to hold off

pesticide application until it is necessary, as they did this year. Due to the unusual weather, this judgment call proved

ineffective and the planned amount of pesticide failed to kill the aquatic weeds in their canal systems. This required

additional applications of pesticide and also resulted in the growth of weeds that the Irrigation Entities had not

encountered before.

 

The Solution: The Irrigation Entities propose the including the following language: "The Pesticide Discharge

Management Plan shall not be construed or considered to be an effluent standard or limitation under this permit or

under this Act." 
 

Response 

EPA agrees that the requirements to prepare a PDMP and the contents of the PDMP are not effluent standards or limitations and has

stated so in the fact sheet accompanying the permit in Part II.2. EPA notes that the permit does not require that the PDMPs contain

day-to-day operations documentation.  PDMP is a tool to assist Decision-makers in planning for and documenting what pest

management measures it is implementing to meet the effluent limitations. See response to Comment ID 344.1.001.010.    

 

Comment ID 680.001.023

Author Name: Hamilton Keri

Organization: Wyoming Farm Bureau Federation

Section 5.1.4.1 again places a pesticide resistance burden on operators which we feel is not practical or appropriate. 
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 705.1.001.021

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Page 17, Section 5.1.4.1, Pertaining to Control Measures Used to Comply with the Effluent Limitations in Part 2. The
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following must be documented in your PDMP:

 

Reference: Subsection "a." "…. Optimum frequency …."

 

Comment: Optimum frequency is entirely dependent upon economic and environmental conditions, and obviously a

single application would be the optimum frequency as that is most cost effective. An attempt to quantify optimum in

documentation will be ambiguous estimates. 
 

Response 

See response to Comment ID 388.1.001.019, which is similar to this comment.

 

Comment ID 705.1.001.022

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Page 17, Section 5.1.4.1, Pertaining to Control Measures Used to Comply with the Effluent Limitations in Part 2. The

following must be documented in your PDMP:

 

Reference: Subsection "a." "…. pest resistance …."

 

Comment: Again, this is not within the scope and expertise of our members acting as operator/applicator, and those

individuals are not in a position to determine if they will be causing pest resistance. 
 

Response 

See response to Comment ID 388.1.001.019, which is similar to this comment.

 

Comment ID 705.1.001.023

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Page 18, Section 5.1.4.2, subsection "a." Spill Response Procedures

 

Comment: This needs to be defined within the scope of the permit. Are these procedures to be for all operations, for

those only on or near water, or does this also relate to their facility separate of the site of discharge? 
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Response 

See response to Comment ID 388.1.001.019, which is similar to this comment.

 

Comment ID 724.001.003

Author Name: Isaacs David

Organization: Aquatic Control, Inc.

Aquatic Control also provides aquatic vegetation management services for lakes and ponds including the application of

aquatic herbicides and algaecides. The primary states in which we conduct application services are Indiana, Kentucky,

Illinois, and Missouri. In a typical year of operation we provide applications to over 1000 water bodies, with a total

surface area of over 18,000 acres. Over 8,000 individual applications are completed annually. All of our aquatic

applicators are trained and licensed by under various state aquatic applicator licensing authorities. We operate a fleet of

twenty application boats including outboard powered boats from twelve to nineteen feet in length and airboats from

fourteen to sixteen feet in length. Our application boats are equipped for a variety of types of application equipment and

include the appropriate pumps, tanks, control valves, spray booms, spray guns, variable rate computer controls, and

GPS guidance systems as required for various types of submersed, floating, and emergent aquatic applications. Our

application customer base includes federal, state, and local government entities, lake associations, homeowner

associations, and private citizens.

 

Our customers request application services when the aquatic vegetation

levels in their water bodies reach a nuisance level that interferes with

fishing, boating, swimming, reduces aquatic biodiversity by preventing

desirable plant growth, unbalances fish populations, drinking water

supply, industrial water intakes, lowers the aesthetic appeal of the

water body, or increase the level of human disease vector breeding grounds.

Most often when a potential customer contacts our company for aquatic

pesticide application services, the choice of control method has already

been made. Similarly, the customer determines when the vegetation

population has reached a nuisance level causing interference with their

water body use and needs to be treated. Considering these facts, it

appears the portions of the general permit requiring evaluation of

alternative control measures and establishment of action threshold

should not be included.

 

 

 

 
 

Response 
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EPA acknowledges the commenter's statement regarding evaluation of alternative control measures and establishment of action

threshold.  EPA has clarified the requirements and reduced the paperwork burden to Applicators, by only requiring Decision-

makers to evaluate pest management options and develop action thresholds prior to pesticide application.

 

Comment ID 740.001.014

Author Name: Carlson Donald

Organization: Kansas Department of Health and Environment (KDHE)

Permit Page 17, Part 5.1 .4 .1(a) : Refer to the comment for Permit Page 8, Part 2 .1 .1 . [See comment 0740.001.009] 
 

Response 

See response to Comment ID 344.1.001.010.

 

5.1.5 - DOCUMENTATION TO SUPPORT ELIGIBILITY

CONSIDERATIONS UNDER OTHER FEDERAL LAWS

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
 

5.1.6 - SIGNATURE REQUIREMENTS

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
 

5.1.7 - PDMP SHOULD BE SUBMITTED/REVIEWED/APPROVED. PDMP

SHOULD NOT BE SUBMITTED/REVIEWED/APPROVED. PDMP

SHOULD BE AVAILABLE TO PUBLIC. 

Comment ID 256-cp.001.001

Author Name: Moesler A.

Organization:  

Aquatic pesticide application data must be available to the public on a "right to know" basis. Any potential pollutant

application to public waters should be public information. 
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Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 299.1.001.005

Author Name: Kaufman Leslie

Organization: Kansas Cooperative Council (KCC)

EPA has noted that a Pesticide Discharge Management Plan (PDMP) is required of any operator required to submit an

NOI. The very detailed description of what will be required in the PDMP causes us concern regarding the time it will

take to gather and assemble the data requested. As such, we do not believe the time allotted to submit that report is

adequate, particularly in the very beginning stages of a PGP program. 
 

Response 

See response to Comment ID 344.1.001.010. 

 

Comment ID 348.1.001.007

Author Name: Keller Alan

Organization: Illinois Environmental Protection Agency

What is the justification for not posting the PDMPs? The Illinois construction site activity and industrial site activity

stormwater general permits requires that the SWPPP be posted and this could be an issue with environmental groups

and the general public.  
 

Response 

See response to Comment ID 344.1.01.010.

 

Comment ID 359.1.001.007

Author Name: Ricci E.

Organization: Mass Audubon

EPA will post NOIs on the internet, making them available to the public. The final permit should require that the NOI
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include the PDMP. The NOI, PDMP, modifications to those documents, and Annual Reports should all be posted by

EPA and made readily available to the public (excluding any Confidential Business Information). 
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 379.1.001.026

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

-When an aquatic pesticide user completes its permit-mandated "Pesticide Discharge Management Plan" (PMDP), in

regard to a PDMP's scope, thoroughness, details, actions called for or taken, etc. In particular, citizens could seemingly

challenge the reasoning, documentation, justification or outcome within a PDMP for whatever effort a pesticide user

went through in addressing the permit-mandated mitigation sequence for determining what control measures to employ,

involving a pesticide user having to sequentially consider: 1) no action; 2) prevention; 3) mechanical/physical methods;

4) cultural methods; 5) biological control agents; and 6) use of pesticides.  We see the potential here for activists to

argue and clamor ad nauseum using every tool newly available to them under the Clean Water Act (plus others) in

challenging any outcome of the mitigation sequence analysis above that might result in a final selection of option #6

(use of pesticides) as the preferred approach, including then possibly also challenging the classes or specific types of

pesticides selected thereafter (e.g. Mosquito Control for certain situations or needs might choose to use an adulticide as

opposed to a larvicide, and the adulticide selected might be an organophosphate as opposed to a synthetic pyrethroid,

all becoming possible grist for yet more challenges from activists).  Working through the 6-step mitigation sequence

above, as will be required by the proposed permit whenever a PDMP must be developed and followed, serves in itself

as a type of pesticide needs analysis. However, whenever selection of option #6 occurs, this might often not be an

acceptable outcome for many activists.  And for whenever option #6 (use of pesticides) might be finally selected, which

wouldn't be an uncommon outcome, then per the permit a pesticide user would then also have to further justify in the

PDMP why it chose a certain type of pesticide to use, along with what rate will be used and the frequency of application.

All this seems prime for a lot of potential citizen intervention and disruption.  
 

Response 

See response to Comment ID 379.1.001.051.

 

Comment ID 443.1.001.013

Author Name: Anonymous Anonymous

Organization:  
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EPA states that the PDMP and all supporting documents (other than any properly asserted Confidential Business

Information) must be readily available, upon request, to regulators. We urge EPA not to make public copies of PDMPs

or other information related to compliance with this permit, for we are concerned that anti-pesticide activists will use

access to these PDMPs for search for potential "paper violations" and harass pesticide operators with citizen suits. In

addition, public accessibility of PDMPs and NOIs may inadvertently release intellectual property, including herbicides

combinations and rates, which would eliminate business advantages. 
 

Response 

See responses to Comment ID 344.1.001.010 and Comment ID 180-cp.001.001.

 

Comment ID 492.1.001.015

Author Name: Swenson Scott

Organization: Minnesota Association of Wheat Growers (MAWG)

EPA states that the PDMP and all supporting documents (other than any properly asserted Confidential Business

Information) must be readily available, upon request, to regulators. We urge the EPA not to make public copies of

PDMPs or other information related to compliance with this permit, for we are concerned that anti-pesticide activists will

use access to these PDMPs for search for potential "paper violations" and harass pesticide operators with citizen suits. 
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 495-cp.001.004

Author Name: Watkins Gretchen

Organization: Lac du Flambeau Band of Lake Superior Chippewa Indians Water Resource Program

Pesticide Discharge Management Plan should be submitted to Tribes prior to the NOI for comments. 
 

Response 

Tribes are not the permitting authority under the NPDES program. Tribes may however, include additional water quality

requirements in the PGP to protect water quality as part of their 401 certification.

 

Comment ID 500.1.001.019

PGP Responses to Comments Pesticide Discharge Management Plan (PDMP) Requirement and Deadline

252910/31/2011 04:04 PM EDT



 

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

Since the PDMP and all supporting documents must be readily available to the public and regulators upon request,

ARA is seriously concerned about the legal liability for operators by making PDMP records public [FN 11]. The PDMP

contains an enormous amount of detailed business information that is expected to be kept up to date continuously. ARA

asks EPA to not to make copies of PDMPs or other information related to compliance with this permit available to

members of the public. ARA is concerned that activists will use access to PDMPs to search for potential "paper

violations" and harass pesticide operators with citizen suits. 

 

[FN 11] PGP, p. 19. 
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 510.1.001.014

Author Name: Roche David

Organization: Minn-Dak Farmers Cooperative (MDFC)

EPA states that the PDMP and all supporting documents (other than any properly asserted Confidential Business

Information) must be readily available, upon request, to regulators. We urge the EPA not to make public copies of

PDMPs or other information related to compliance with this permit, for we are concerned that anti-pesticide activists will

use access to these PDMPs for search for potential "paper violations" and harass pesticide operators with citizen suits.  
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 516.1.001.019

Author Name: Stoneman Bill

Organization: Biopesticide Industry Alliance (BPIA)

EPA states that the PDMP and all supporting documents (other than any properly asserted Confidential Business

Information) must be readily available, upon request, to regulators. The BPIA urges EPA not to make public copies of

PDMPs or other information related to compliance with this permit, for we are concerned that anti-pesticide activists will

use access to these PDMPs for search for potential "paper violations" and harass pesticide operators with citizen suits. 
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Response 

See responses to Comment ID 344.1.001.010 and Comment ID 180-cp.001.001.

 

Comment ID 537.001.003

Author Name: Johnson M.

Organization:  

I ask that the EPA take a serious look at the information that they require that will become public information.

Companies throughout the U.S. have worked for many years to compile and build their customer lists. If all water bodies

that are being managed have to be recorded as public information, customer lists will be formed from this information.

The competitive advantage that existing companies have could be quickly eroded by a new, sometimes inexperienced

company that simply offers low prices to every water body from a NPDES permit record website. Many companies that

gain an advantage over others are using combinations of herbicides and/or algaecides and properly timing the

treatments. This competitive advantage of the superior companies across the U.S. will also be eroded if records are

forced to be shared with the general public. 
 

Response 

See response to Comment ID 344.1.001.010.  Customer lists are not required in any of the recordkeeping documents required under

the PGP.

 

Comment ID 614.1.001.024

Author Name: Mann Joseph

Organization: National Environmental Law Center (NELC)

Comment 20: All PDMPs should be submitted to EPA, and be made publicly available.

 

While Commentors support the general idea of a PDMP planning process, we believe it inadequate that these PDMPs

merely be made available for submission, upon request, to EPA or other environmental agencies.  Rather, such

submission should be a required part of the process. Further, the draft permit should make clear that PDMPs are

available to the public. See Draft Permit at 19, § 5.3.  Ostensibly, EPA is requiring the preparation of PDMPs because it

believes they will cause applicators to think more proactively about how to meet the technology-based and water

quality-based effluent limitations imposed elsewhere in the permit. But, as any good schoolteacher knows, there is little

educational value in simply requiring students to do their homework without requiring them to turn that homework in.

Here, unless an applicator is required to submit the PDMP for review by EPA, neither the applicator, EPA, nor

concerned citizens will know whether it was prepared correctly. EPA can close this feedback loop, at minimal cost, by
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requiring submission and public disclosure.  Any concern about protecting "confidential business information" (Fact

Sheet at 11) is misplaced here, as the Act and its implementing regulations provide explicitly that "information which is

effluent data or a standard or limitation is not eligible for confidential treatment."  40 C.F.R. § 2.302(e); see also Mobil

Oil Corp. v. EPA, 716 F.2d 1187, 1190 (7th Cir. 1983) (noting that information relating to the development of effluent

limitations should not be "ke[pt] secret").

 
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 620.1.001.015

Author Name: Spaulding Steven

Organization: Wellmark International

EPA states that the PDMP and all supporting documents (other than any properly asserted Confidential Business

Information) must be readily available, upon request, to regulators. We urge EPA not to make public copies of PDMPs

or other information related to compliance with this permit since we are concerned that anti-pesticide activists will use

access to these PDMPs for search for potential paper violations and harass pesticide operators with citizen suits. 
 

Response 

See response to Comment ID 344.1.001.010, which is similar to this comment.  See also response to Comment ID 180-cp.001.001. 

 

Comment ID 625.1.001.014

Author Name: Thompson Kelvin

Organization: Southern Minnesota Beet Sugar Cooperative (SMBSC)

EPA states that the PDMP and all supporting documents (other than any properly asserted Confidential Business

Information) must be readily available, upon request, to regulators. We urge the EPA not to make public copies of

PDMPs or other information related to compliance with this permit, for we are concerned that anti-pesticide activists will

use access to these PDMPs for search for potential "paper violations" and harass pesticide operators with citizen suits. 
 

Response 

See response to Comment ID 344.1.001.010, which is similar to this comment.  See also response to Comment ID 180-cp.001.001.
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Comment ID 626.1.001.003

Author Name: Latham Mark

Organization: Manatee County (FL) Mosquito Control District

Our largest concern with the NPDES permitting process is the possibility that a "concerned - citizen" group would hold

up the issuance of the PGP required for mosquito control applications in Manatee County by using

comments/suggestions/arguments not based on sound science or experience to question the professionally developed

IPM plan that the Manatee County Mosquito Control District employs to control mosquitoes. We hope to have some

assurance from the EPA and also from the individual States that will be issuing the PGP that a "concerned citizen"

group will not have a significant role in issuing, judging or modifying the IPM plan for any one specific MCD including

that plan from Manatee County MCD. We hope that the EPA is willing to recognize that individual MCD make IPM

decisions based upon science and locally relevant scientific data collection. In short, the MCD is the most experienced

and most professional organization available to formulate scientific-based mosquito control plans. Furthermore, we

hope that the EPA recognizes that "concerned citizen" groups (ie anti-pesticide organizations) often times fail to base

arguments upon science. Unscientific comments/beliefs and hearsay should not be used to modify the NPDES PGP or

have any effect upon the issuance of PGP to the individual MCD including the Manatee County MCD. The intent of the

PGP is to protect water quality using "best available science"; the issuance of an NPDES permit to aquatic pesticide

users should not become an avenue by which "concerned - citizen" groups now rally behind to stop all beneficial-use

pesticide applications. We hope that the EPA can craft a mechanism by which this cannot happen and/or, at the very

least, be fully aware of the specter of this possibility.

 

In addition to concerns about "concerned citizens" attempting to modify the IPM of individual MCDs, we are concerned

that "No-Spray Coalition" groups may put a strangle-hold on the issuance of NPDES permits by calling for MCDs to

provide more chemical-fate data, mosquito surveillance data, detailed justification of spray thresholds and/or some type

of spray-matrix to determine when to spray or not to spray beyond what is already regulated via FIFRA and via NPDES.

We hope that the EPA and the State Agencies drafting NPDES permits are cognizant of these potential problems and

have safeguards in place to protect individual MCDs in as much of a capacity as possible so that the MCDs can

continue to provide the service that they are publically-charged with delivering without being burdened by excessive

"red-tape" requirements. 
 

Response 

EPA notes that the PGP is an NPDES general permit.  General permits are developed and issued, after public notice and comment.

Once issued operators who are eligible, may obtain coverage under the permit.  Dischargers who meet the PGP's eligibility

requirements are either automatically covered under the permit or may be authorized after submitting  an NOI.  A PDMP is not

required until an NOI is filed.  EPA agrees that pest management measures selected for a pest management area must be based upon

science and locally relevant scientific data collection and based on the best professional judgment of personnel qualified to make

pest management decision.  See response to Comment ID 379.1.001.051.

 

EPA also notes that the public cannot request that the permitting authority request for information beyond what is required by the

PGP.
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Comment ID 626.1.001.019

Author Name: Latham Mark

Organization: Manatee County (FL) Mosquito Control District

The EPA take special precautions to not allow anti-pesticide groups to hold-up the issuance of our NPDES permit to the

extent that these groups may question our IPM plans for controlling mosquitoes and/or demand end-users of aquatic

pesticides to provide chemical use data beyond the limits of reasonable expectation (these limits are already defined by

FIFRA and the PGP and anti-pesticide groups should not demand data collection beyond what FIFRA and the PGP

specifies). 
 

Response 

See response to Comment ID 626.1.001.003.

 

Comment ID 657.1.001.015

Author Name: Beckett Jordan

Organization: Klamath Siskiyou Wildlands Center/Rogue Riverkeeper

PDMP reports need to be included in the annual report and be available for public record. Online storage right

alongside the NOIs would be ideal. 
 

Response 

See response to Comment ID 344.1.001.010.

 

Comment ID 661.1.001.022

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

Since the PDMP and all supporting documents must be readily available to the public and regulators upon request,

ARA is seriously concerned about the legal liability for operators by making PDMP records public.[FN11] The PDMP

contains an enormous amount of detailed business information that is expected to be kept up to date continuously. ARA

asks EPA to not to make copies of PDMPs or other information related to compliance with this permit available to

members of the public. ARA is concerned that activists will use access to PDMPs to search for potential "paper
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violations" and harass pesticide operators with citizen suits. [FN11]  PGP, p. 19. 
 

Response 

See responses to Comment ID 344.1.001.010 and Comment ID 180-cp.001.001.

 

Comment ID 668.1.001.024

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

EPA states that the PDMP and all supporting documents (other than any properly asserted Confidential Business

Information) must be readily available, upon request, to regulators. The MCD urges EPA not to make public copies of

PDMPs or other information related to compliance with this permit, as we are concerned that anti¬-pesticide activists

will use access to these PDMPs in search of potential "paper violations" and harass pesticide operators with citizen

lawsuits.  
 

Response 

See response to Comment ID 344.1.001.010, which is similar to this comment.  See also response to Comment ID 180-cp.001.001.
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Comment ID 725.1.001.007

Author Name: Martin-Craig Elizabeth

Organization: Pesticide Watch Education Fund et al.

Strengthen right-to-know and public engagement opportunities in the draft permit - Pesticide applications to water

bodies impact public health and the environment, and the public has a right to know about pesticide discharges. The

EPA should require applicators to send NOI's, IPM work plans, and permit applications to the EPA and to the state

environmental regulatory agency. Anytime a plan or monitoring data is created, it should be made publicly available on

EPA's website. The public should have access to all of the information required by this permit. 
 

Response 

See response to Comment ID 344.1.001.010.  EPA notes that for general permits, NOIs are submitted instead of permit

applications.

 

Comment ID 726.1.001.008

Author Name: Flanders Jason

Organization: San Francisco Baykeeper

Finally, the PDMPs must be submitted to EPA, and not held solely on site by the applicator. As proposed, the lack of

agency and public access to each PDMP would preclude any meaningful ability for agency and citizen oversight and

enforcement of the PDMP's requirements. These reports should be submitted electronically along with an NOI, and

made electronically available for public review and oversight. This can be done, as has been in numerous other permit

contexts, without requiring the disclosure of any confidential business information. 
 

Response 

See response to Comment ID 726.1.001.005.

 

Comment ID 730.001.012

Author Name: Unknown Unknown

Organization: Aquatic Biologists,  Inc. (ABI)

Pesticide Discharge Management Plan (Page 15) â€" In trying to understand this portion of the permit, anyone

submitting for an N.O.I. must prepare this plan. I understand that this plan must document effluent limitations and

evaluating the selection of control measures but how will the EPA know when they feel these limitations are out of
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order? Many species of algae or plants respond to different rates of pesticides and the Federal Government cannot

know why a manager uses more or less. Yes this can be documented by the applicator but if a request for corrective

measures is given, I would hope there is sufficient information given to the applicator why this decision was demanded

under the PDMP. 
 

Response 

See response to Comment ID 344.1.001.010.   

 

Comment ID 837.1.001.024

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

Operators should file PDMPs online with their NOI. 

 

The comprehensive requirements of the plan, if followed, will guide an operator and, in the event of an adverse incident,

indicate to EPA an operator's likely mistakes.  But the PDMP should be a matter of public record and should be filed

online with the NOI.  This requirement would not be onerous for EPA or the operator because the draft PGP would

already (1) require EPA to establish and maintain a web-accessed database of NOIs and (2) require all operators

submitting NOIs to prepare and maintain a PDMP.  The only additional step would be for operators to upload their

PDMP.   
 

Response 

See responses to Comment ID 726.1.001.005 and Comment ID 344.1.001.010.

 

Comment ID 837.1.001.025

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

All operators should prepare a PDMP and each PDMP should be readily available for public inspection and review. 

 

In the alternative, PDMPs should be available for public inspection and review at any time.  Much like construction

storm water management plans, any citizen should be able to obtain and review PDMPs directly from the operator.

Pesticide discharges to waters of the U.S. are, by nature, a public matter.  The public interest, therefore, demands open

access to PDMPs.  Additionally, all PDMPs should be available to any citizen via a request to EPA.  Operators could

easily redact Confidential Business Information and submit the PDMP to EPA, who would in turn forward it to the

requesting party.   
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Response 

See responses to Comment ID 726.1.001.005 and Comment ID 344.1.001.010. 
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6.0 - CORRECTIVE ACTIONS

Comment ID 281.1.001.029

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

The section should be deleted. If the "for hire" applicator follows the FIFRA label there should not be any situation that

requires corrective action. So, this section would require the "for hire" aquatic applicator to document a violation of

FIFRA, failure to document the FIFRA violation would then become a violation of the Clean Water Act.    
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 312.1.001.004

Author Name: Wood Jonathan

Organization: Vermont Agency of Natural Resources

The State of Vermont expects to adopt its first Rapid Response General Permit this month that allows quick action

against a new aquatic invasive species to prevent its establishment in the state. The criteria to be authorized under this

general permit are primarily focused on determining that an emergency situation exists, while following EPA label

restrictions and conditions for the particular pesticide to be used. Some of findings under our individual Aquatic

Nuisance Control Permit, such as "acceptable risk to the non-target environment" and "incorporation of pesticide

minimization" will not apply in an emergency situation. The draft EPA PGP allows the NOI to be submitted after the fact

in a "declared emergency" but will eventually require the same conditions. We are concerned if the same criteria are

applied to a rapid response program, action may not be possible or delayed. We recommend inclusion of different

(reduced) requirements and conditions for emergency situations.  
 

Response 

EPA disagrees with the commenter that the PGP's criteria for emergency situations will significantly prevent or delay action.  As

written, the final permit requires Operators to comply with the technology and water quality based effluent limitations and does

include reduced requirements for these Operators to not have to develop written plans describing how activities will be performed.

EPA expects that Decision-makers will assess a range of pest control alternatives before selecting a desired approach to follow

acknowledging that in emergency situations the assessment of alternatives may be limited. EPA encourages permittees to provide

feedback to EPA of any challenges with meeting permit conditions during emergency situations. 
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Comment ID 330.1.001.028

Author Name: Herr Michael

Organization: Polk County Board of County Commissioners,  Florida (FL)

The corrective action section should be removed all together. Provided that FIFRA labels are adhered to, no situation

should warrant corrective action. 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 331.1.001.021

Author Name: Rauscher Kenneth

Organization: Michigan Department of Agriculture (MDA)

Corrective Action 

 

This section indicates that once a spill or leak has occurred, the applicant will revise control measures to "ensure that

the situation is eliminated and will not be repeated in the future." MDA suggests that EPA revise this wording so that it

does not appear that a second accidental discharge is a permit violation. Other sections of the draft general permit

require that spills or leaks are to be minimized or reduced, which conflicts with this section of the general permit. 

 

Deadlines and efficacy of corrective actions are based on subjective unenforceable terms such as "practicable" or

"possible" and suggests EPA will consider the "appropriateness and promptness" in determining enforcement actions.

While MDA supports enforcement discretion based on corrective actions, MDA is concerned that the terms are

subjective and will be interpreted differently among regulatory agencies. 
 

Response 

EPA acknowledges the comment regarding the language in Part 6.1 of the draft PGP.  The language in the final PGP for corrective

actions has been modified for consistency with the remainder of the permit requirements. EPA disagrees with commenter that a

second accidental discharge should be treated differently than the first.  A first accidental discharge may or may not be a violation

of the permit as would any subsequent accidental discharges.  Each incident would have to be evaluated to make an appropriate

compliance determination.  EPA also disagrees with commenter that the general permit addresses spills and leaks inconsistently in

the permit.  Part 2.1 of the permit requires Operators to prevent leaks and spills while Section 6.1 acknowledges that where a leak or

spill does occur, certain corrective actions must be taken. 

 

EPA believes that the corrective action language results in the best balance between enforceability, practicability, and feasibility.
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Comment ID 364.1.001.023

Author Name: Schmidt J.

Organization:  

6.0 Corrective Action - The section should be deleted. Situations cited under this section requiring corrective action,

including adverse incident reporting, are already covered under FIFRA (or other Federal laws). Adverse incident

reporting lists a far too arbitrary compilation of discretionary conditions, a number of which could simply be an expected

result from the application (e.g. fish moving out of a treatment area due to the passing of the application vessel). Listing

"spills leaks and unintentional discharges" under the PGP simply duplicates reporting requirements and creates a

conflict between regulatory authority jurisdictions. Adverse incident reporting is further a requirement of the product

registrant when made aware of such occurrences. 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 455.1.001.022

Author Name: Howell Bradford

Organization: Applied Biochemists

Corrective Action - The section should be deleted. Situations cited under this section requiring corrective action,

including adverse incident reporting, are already covered under FIFRA (or other Federal Laws). Adverse incident

reporting lists a far too arbitrary compilation of discretionary conditions, a number of which could simply be an expected

result from the application (e.g. fish moving out of a treatment area due to the passing of the application vessel). Listing

"spills leaks and unintentional discharges" under the PGP simply duplicates reporting requirements and creates a

conflict between regulatory authority jurisdictions.  Adverse incident reporting is further a requirement of the product

registrant when made aware of such occurrences.   
 

Response 

 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 485.1.001.031

Author Name: Colon Herb

PGP Responses to Comments Corrective Actions

254110/31/2011 04:04 PM EDT



 

Organization: Cygnet Enterprises, Inc.

The section should be deleted. If the "for hire" applicator follows the FIFRA label there will not be any situation that

requires corrective action. So, this section would require the "for hire" aquatic applicator to document a violation of

FIFRA, failure to document the FIFRA violation would then become a violation of the Clean Water Act. 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 490.1.001.029

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

6.0 Corrective Action 

 

The section should be deleted. If the "for hire" applicator follows the FIFRA label there should not be any situation that

requires corrective action. Therefore, this section would require the "for hire" aquatic applicator to document a violation

of FIFRA, failure to document the FIFRA violation would then also become a violation of the CWA. 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 506.1.001.011

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

TDA supports appropriate corrective action when necessary to protect the environment and human health. 
 

Response 

EPA acknowledges the commenter's support for the permit's requirements for corrective action.

 

Comment ID 703.001.017
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Author Name: Hancock William

Organization: Marine Biochemists owned by Arch Chemicals, Inc.

Corrective Action: The section should be deleted. The "for hire" applicator needs to follow the FIFRA label. Any violation

of the FIFRA label should fall under FIFRA, and not CWA. 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 738.001.018

Author Name: Schmitz Marc

Organization: Marine Biochemists,  Aquatic Management Company

Corrective Action

The section should be deleted. The "for hire" applicator needs to follow the FIFRA label. Any violation of the FIFRA

label should fall under FIFRA, and not CWA. 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 837.1.001.027

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

Operators should report all adverse incidents and all corrective actions. And EPA should make those reports publicly

available.  EPA already plans to require online NOI filing.  It logically follows that adverse incident notices and corrective

action reports can and should be filed and publicly available via the web. 

 

EPA should make public the results of corrective actions. 

 

"Corrective actions in [the PGP] are follow-up actions a permittee must take to assess and correct problems [i.e.

adverse incidents]."  Fact Sheet, at 95.  We commend EPA for including this requirement in the draft PGP.  But EPA

should require more; it should make the results and documentation of corrective action publicly available.  The public

has a right to know whether an operator has appropriately dealt with an adverse incident.  EPA could readily utilize the

online NOI model, which would allow for easy recording and dissemination of all corrective actions.  This reporting
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requirement would not burden the operator because the draft PGP would already require written documentation.  The

only additional step would be for the operator to submit it online.   
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

6.1 - SITUATIONS REQUIRING REVISION OF CONTROL MEASURES

Comment ID 239.1.001.002

Author Name: Wright Dana

Organization: Tennessee Clean Water Network (TCWN)

For sub-sections b though e, permittees must be required to cease application of pesticides until it has been ensured

violations will not continue in the interim of finalizing the corrective measures. A stay of the permit is necessary during

violations with the potential to result in threats to water quality. A permittee can not continue the application of harmful

pesticides if it has been deemed equipment is inadequate, the current practices result in water quality standards

violations, or other actions have resulted in non-compliance with the permit. 
 

Response 

Because an adverse incident is not necessarily indicative of a permit violation, EPA believes it is inappropriate to require cessation

of pesticide applications until the permit authorities receive the 24-hour notification and the complete Adverse Incident Written

Report.  The information in either the notification or the report will assist the permitting authority in making an informed decision.

EPA retains the authority to require the permittee to cease applications of pesticides, but will do so on a case by case basis.

 

Comment ID 248-cp.001.016

Author Name: Knepper Randall

Organization: Saginaw County Mosquito Abatement Commission

Situations Requiring Revision of Control Measures. I am very concerned about the section that reads "EPA concludes

that your control measures are not adequate/sufficient for the discharge to meet applicable water quality standards." So

what are these standards and what actually does it mean when "EPA concludes?" This seems wide open to

interpretation and personal opinion not based on scientific facts. As mentioned earlier, I'm also concerned with the

wording that "Any monitoring activities indicate that you failed to use the lowest amount of pesticide product per

application and optimum frequency of pesticide applications necessary to control the target pest, consistent with

reducing the potential for development of pest resistance." In general, higher application rates cost more money so it is
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wise to use the lowest rate possible that works. However, insecticides for adulticiding normally say to use higher rates

in heavily vegetated areas or when mosquito populations are high. So based on our agencies history of 30 plus years

we decide that mosquito populations are high and increase the application rate will the EPA or State Regulatory Agency

say we have violated permit because we are not using lowest effective application rate? It makes good business sense

to use lowest effective rate but there needs to be some accommodation due to circumstances plus protection for those

who have NPDES permits so they are not being challenged all the time under this provision. These sections should be

eliminated. 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 290.1.001.034

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue: Review and revision of both the evaluation and selection of control measures.

 

Comment: What monitoring program elements will determine if applicators have failed to use the lowest amount of

pesticide per application?

 

Recommendation: Section 6.I.c.l. "Usc the lowest amount of pesticide produce per application and optimum frequency

of pesticide applications necessary to control the target pest, consistent with reducing the potential for development of

pest resistance:" should be eliminated. 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 361.1.001.017

Author Name: Brill Jan

Organization: Bayer CropScience

Issue: Review and revision of both the evaluation and selection of control measures.

 

Comment: What monitoring program elements will determine if applicators have failed to use the lowest amount of

pesticide per application?
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Recommendation: Section 6.1.c.1. "Use the lowest amount of pesticide produce per application and optimum frequency

of pesticide applications necessary to control the target pest, consistent with reducing the potential for development of

pest resistance;" should be eliminated. 
 

Response 

 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 378.1.001.006

Author Name: Dwinell Steven

Organization: Florida Department of Agriculture and Consumer Services

There is a typographical error in section 6.1. c. 1- "produce" should be "product". 
 

Response 

EPA agrees with the commenter's suggestion and has modified the final permit to reflect this edit.

 

Comment ID 388.1.001.020

Author Name: Corra John

Organization: Wyoming Department of Environmental Quality (DEQ) and Wyoming Department of Agriculture (WDA)

Page 19, Section 6.1, Situations Requiring Revision of Control Measures.

 

Reference: Subsection c.1. Use the lowest amount of pesticide produce [sic] per application and optimum frequency of

pesticide applications necessary to control the target pest, consistent with reducing the potential for development of

pest resistance; 

 

Comment: Delete entire C.1. How can this be determined at a later date? This is impossible as you cannot prove a

negative. Recommended rewording: Comply with applicable federal or state pesticide and pesticide application laws

and regulations. 
 

Response 

 

Please refer to PGP Comment Response Corrective Action Essay.
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Comment ID 437.1.001.012

Author Name: Sumner Lewis

Organization: U.S. Army Corps of Engineers

6.1,c,1 - This statement appears to have a typo, I believe "produce" should say product. Also, this entire statement is

awkward. 
 

Response 

 

EPA agrees with the commenter's suggestion and has modified the final permit to reflect this edit.

 

Comment ID 445.001.008

Author Name: Unknown Unknown

Organization: Pennsylvania Department of Environmental Protection (DEP)

Eliminate the term "minimum" from 6.1 c3. Efficacy or "greatest efficacy" is independent of "minimum" discharge.

Efficacy is achieved through optimized characteristics of an application. This optimization reduces discharge not

through reduced "rates", but optimized application characters. 
 

Response 

Part 6.1.c.3 language in the draft permit addresses corrective action requirements based on any Operator-identified deficiencies

corresponding to identical language in Part 2.1.3 of the draft.  EPA agrees with commenter that the term “minimize” should not

have been included in Part 6.1.c.3 of the draft.  The permit is written to minimize discharges of pollutants, not necessarily minimize

the rate of application.  As described in comment responses to Part 2 of the permit, the final permit language is as follows: “use only

the amount of pesticide and frequency of pesticide application necessary to control the target pest, using equipment and application

procedures appropriate for the task.”  Please also refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 459.1.001.019

Author Name: Lieske Sean

Organization: Water Resources Division,  City of Aurora Water Department,  Aurora,  Colorado (CO)

19. Part 6.1 (b) discusses a determination by EPA or the operator that the discharge is not meeting applicable water
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quality standards. How would this determination be made? Is this through monitoring, onsite inspection or some other

means? 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 459.1.001.020

Author Name: Lieske Sean

Organization: Water Resources Division,  City of Aurora Water Department,  Aurora,  Colorado (CO)

20. Part 6.1(d) refers to „non-numeric effluent limits. To be consistent and to more closely align with standards

development, wouldnt it be more appropriate to refer to these as „narrative effluent limits? 
 

Response 

EPA views “narrative” and “non-numeric” effluent limits to be synonymous, in the context in which the terms are used in the PGP.

 

 

Comment ID 518.1.001.015

Author Name: Szyska Michael

Organization: Northwest Mosquito Abatement District (NWMAD)

PGP 6.1 Situations Requiring Revision of Control Measures

 

ISSUE: Review and revision of both the evaluation and selection of control measures

 

COMMENT: How would it be determined that the lowest amount of effective pesticide per application is used?

 

RECOMMENDATION: Eliminate Section 6.1 c. 1, "Use the lowest amount of pesticide produce per application and

optimum frequency of pesticide applications necessary to control the target pest, consistent with reducing the potential

for development of pest resistance." 
 

Response 

 

Please refer to PGP Comment Response Corrective Action Essay.
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Comment ID 581.001.015

Author Name: Steenson Daniel

Organization: Nampa and Meridian Irrigation District (NMID)

Section 6.1(b) provides that an applicator must revise control measures if " EPA concludes. that your control measures

are not adequate/ sufficient for the discharge to meet applicable water quality standards." However, there is no standard

for EPA to conclude or determine that control measures are not adequate or sufficient, Further. there is no standard or

definition of what "applicable water quality standards" means if there is no water quality monitoring. Thus. the statement

is vague and provides EPA with unnecessary discretion. This section should at a minimum be clarified to provide

measurable standards or definitions.

 

Section 6.1(c) addresses the failure of regular maintenance activities to "reduce leaks" or failure to properly maintain

equipment. Again, there is no standard for regular maintenance activities or what is meant by a reduction in leaks. This

section permits the unauthorized regulation of maintenance activities without providing any standards for such activities

or any standards or definitions of "leaks" or "reduce leaks." The section is vague and ambiguous and as previously

stated should be modified, clarified or stricken to prevent the unauthorized regulation of activities which are beyond the

scope and purposes of the PGP.  
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 617.1.001.009

Author Name: Setting Mary

Organization: Maryland Department of Agriculture (MDA)

We are very concerned about language in this section that states, "EPA concludes that your control measures are not

adequate/sufficient for the discharge to meet applicable water quality standards." It would be helpful to know what these

standards are. This seems wide open to interpretation. Also of concern is the wording that "Any monitoring activities

indicate that you failed to use the lowest amount of pesticide product per application and optimum frequency of

pesticide applications necessary to control the target pest, consistent with reducing the potential for development of

pest resistance." Insecticides for adulticiding typically say to use higher rates in heavily vegetated areas or when

mosquito populations are high. With the way most state budgets are now, it makes good business sense to use the

lowest effective rate but there needs to be some flexibility due to circumstances plus protection, against third party

actions, for those who have NPDES permits so they are not being challenged all the time under this provision 
 

Response 
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Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 705.1.001.024

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Reference: Subsection c.1. Use the lowest amount of pesticide produce [sic] per application and optimum frequency of

pesticide applications necessary to control the target pest, consistent with reducing the potential for development of

pest resistance;

 

Comment: Delete entire C.1. We question how can this be determined at a later date? This is impossible as you cannot

prove a negative. Recommended rewording: Comply with applicable federal or state pesticide and pesticide application

laws and regulations. 
 

Response 

 

Please refer to PGP Comment Response Corrective Action Essay.

 

 

Comment ID 844.1.001.013

Author Name: Tatum Vickie

Organization: National Council for Air and Stream Improvement (NCASI)

Section 6.1.c.1 leads to the question of who has the authority to decide that an operator has failed to use "the lowest

amount of pesticide" or the "optimum frequency" of application and what standard will be used to make that

assessment? EPA has already acknowledged in other sections of the Fact Sheet accompanying the draft PGP that

"lowest amount" and "optimum frequency" are, to a certain extent, subjective assessments. 
 

Response 

 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 844.1.001.014
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Author Name: Tatum Vickie

Organization: National Council for Air and Stream Improvement (NCASI)

A similar question arises in response to Section 6.1.d. What standard will an EPA official or other entity use to

determine that "modifications to the control measures are necessary to meet the non-numeric effluent limits?" 
 

Response 

EPA believes that a site-specific determination based on local conditions (such as the need for pest control, potential effects, etc.) is

most appropriate for determining whether modifications to pest management measures are necessary to meet non-numeric effluent

limits.  

 

6.2 - CORRECTIVE ACTION DEADLINES

No Comments are Applicable to this Issue Category, and Thus No Response is Necessary. 
 

6.3 - EFFECT OF CORRECTIVE ACTION

Comment ID 388.1.001.021

Author Name: Corra John

Organization: Wyoming Department of Environmental Quality (DEQ) and Wyoming Department of Agriculture (WDA)

Page 20. Section 6.3, Effect of Corrective Action. 

 

Reference: Second paragraph, first sentence: " …. or a court …. 

 

Comment: Delete "or a court". Courts do not make law, nor take remedial or regulatory actions. They usually refer the

decision to the agency of jurisdiction. 
 

Response 

Refer to response to Comment ID 680.001.025.

 

Comment ID 417.001.013

Author Name: Stevenson William
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Organization: Lycott Environmental, Inc.

The notion of minimization of use is great, but what happens if a treatment is not successful in fully managing the target

species (e.g. milfoil) - what if there is limited affect on the targets? Does that constitute a finable offence for the

applicator? 
 

Response 

EPA acknowledges commenter’s concern and points out that a pesticide treatment that fails to meet an Operator’s expectations (i.e.,

limited affect on the targets) is not in and of itself indicative of a violation.  Please refer to PGP Comment Response Corrective

Action Essay.

 

Comment ID 437.1.001.013

Author Name: Sumner Lewis

Organization: U.S. Army Corps of Engineers

Will an occurrence of a situation identified in Part 6.1 and the subsequent corrective action self-incriminate the

operator? 
 

Response 

The corrective action requirements of the PGP are similar to the requirements that EPA places on other NPDES permittees to report

the results of their discharge monitoring.  Like the corrective action requirements, discharge monitoring reports also have the

potential to disclose permit violations. Section 308 of the CWA provides EPA with the authority to require these reports from

owners or operators of point sources, and no court has held that such reports violate the constitutional prohibition against self-

incrimination.  

 

Comment ID 459.1.001.021

Author Name: Lieske Sean

Organization: Water Resources Division,  City of Aurora Water Department,  Aurora,  Colorado (CO)

21. The paragraphs in 6.3 seem to be citing the wrong parts within the document. While the first citation of Part 6.1

seems accurate, the section would make more sense if the other citations refer to Part 6.2. 
 

Response 
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EPA disagrees with the comment.  Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 500.1.001.014

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

The draft PGP creates numerous, overlapping opportunities for paper violations to be tacked onto a violation from a

water quality exceedance or observance of an adverse effect. Such additional violations include the requirement for

very timely mitigation, plus very timely reporting, plus updating of the PDMP, plus update of other records. Each of

these could be separate violations according to EPA. The threat of stacked violations is too burdensome for an

operator, many of which are small businesses. At a CWA fine level of $27,500 per day per Section 309 violation, a

simple paperwork error could potentially push a business out of the marketplace for little to no environmental benefit.

EPA should eliminate such overlapping or stacked potential violations. 
 

Response 

Refer to response to Comment ID 299.1.001.004.

 

Comment ID 680.001.025

Author Name: Hamilton Keri

Organization: Wyoming Farm Bureau Federation

Section 6.3 discusses remedial actions and suggests that "EPA or a court" may require additional requirements. We do

not believe courts traditionally respond to PGP remediation by recommending additional actions. Generally courts

would address the adequacy of the PGP and if found not in conformance with the law, then remand that decision back

to the agency for appropriate actions. 
 

Response 

EPA’s intention was not how the Commenter has read Section 6.3 of the draft PGP.  EPA has removed “or a court” from the permit

language in Section 6.3.

 

Comment ID 705.1.001.025

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union
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Page 20. Section 6.3, Effect of Corrective Action.

 

Reference: Second paragraph, first sentence: " …. or a court ….

 

Comment: Delete "or a court". Courts do not make law, nor take remedial or regulatory actions. They usually refer the

decision to the agency of jurisdiction. 
 

Response 

Refer to the Response to Comment ID 680.001.025.

 

Comment ID 705.1.001.026

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Page 20. Section 6.4.1, Twenty-Four (24) Hour Adverse Incident Notification.

 

Reference: Second line of paragraph, "in Appendix A, that may have …..

 

Comment: Remove the word "may" and amend the word "have" to "has". Either the event occurred or it did not. You

cannot report an event that did not occur. 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

6.4 - ADVERSE INCIDENT DOCUMENTATION AND REPORTING

Comment ID 195.1.001.007

Author Name: Wolf C.

Organization:  

This section attempts to provide information regarding notification of adverse incidents. Your writers have identified to

whom the information must be reported (the National Marine Fisheries Service or the U.S. Fish and Wildlife Service)

and have clearly intended to include phone numbers to contact these agencies. However, the phone numbers are both

listed as XXX-XXX-XXXX. As I am undoubtedly not the first to point out, there is no X button on my phone, nor do I

believe that 999-999-9999 is the correct number for these agencies. 
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Response 

EPA acknowledges the commenter's suggestion and has modified the final permit to refer permittees to the EPA’s website

(www.epa.gov/npdes/pesticides) to obtain the most up-to-date contact information for these agencies.

 

Comment ID 223.1.001.016

Author Name: Brown Jeffery

Organization: Brunswick County North Carolina Mosquito Control

Another concern is that any citizen can report an "adverse incident" and can challenge the NPDES permit in Court.  In

essence, the purpose of the NPDES permit is to protect my mosquito program from potential litigation in the Courts.  I

will need to increase my budget by over a million dollars a year for the opportunity to provide a public service and to

proect the citizens of Brunswick County from mosquito transmitted disease.  This is nonsensical at best.      

 

Consider language better suited such as "reporting of an adverse incident by a qualified party will be pursued through

the jurisdictions of each States NPDES permit comliance office".  In other words, State DWQ offices tasked to enforce

these actions will be empowered to accept or deny a claim of an adverse incident based on heir best professional

judgment for the treatment in question.    

 

If State DWQ agencies are going to be empowered to determine our competence then some of the responsibility for

future litigatin should rest with this State agency.  Please keep in mind most state Division of Water Quality offices are

focused on large scale industrial pollutants and are notprepared to address the complexities associated with mosquito

control larviciding and adulticiding applications.  If they are to provide over site of Mosquito Control Operations a

comprehensive training program needs to be developed and imlemented for DWQ personnel before this legislation

takes effect next April.  I prefer not end up in court because the agency in charge of over site is to understaffed or too

inexperienced in mosquito cotrol operations to competently address the issue.  Remember the town or County signing

the NPDES permit is the one that will end up in Court.     
 

Response 

EPA has revised and clarified the requirements in the PGP to reduce burdens for certain small entities (see response to Comment ID

516.1.001.021); however, the violations outlined in the PGP follow existing requirements of the Clean Water Act.  EPA believes

that it is valuable to collect information on adverse incidents from as wide a universe as possible.  EPA believes that complete

information concerning adverse impacts will aid the Agency in any review of current or future pesticide use, compliance with the

terms of the permit (e.g., technology-based effluent limitations, water quality based effluent limitations, etc.), and effectiveness of

the pest management measures.  Also, the adverse incident reporting requirements apply to Operators only; citizen reports of

adverse incidents are not covered under the permit and will be handled consistent with any citizen complaint provided to the

Agency.  To be clear, an adverse incident itself is not necessarily a permit violation; however, an Operator that is aware of an

adverse incident and fails to follow adverse incident procedures in the permit is noncompliant with permit requirements.
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Comment ID 255.1.001.008

Author Name: Burnett Ed

Organization: The Idaho Mosquito and Vector Control Association (IMVCA)

An adverse incident needs to have a more detailed definition as to whether it involves aquatic organisms. An adverse

incident that involves the toxic exposure of a pesticide to a person or other terrestrial plants or animals is beyond the

scope of NPDES. An adverse affect to aquatic populations of plants, animals etc. needs to be indentified with some

benchmark mechanism. Fish die for many reasons, including lack of oxygen or toxic algae blooms. Aquatic birds die for

other reasons beside pesticides, for example, Water Foul Botulism. An adverse incident that involves the mortality of

aquatic animals or plants needs to be identified and analyzed by local fish and game or health officials to determine the

cause of mortality. This analysis will take longer than 24 hours to report the cause. The 24 hours notice needs to be

stricken and replaced with reasonable time following local investigative action. 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 262-cp.001.002

Author Name: Lewandowski, Jr. Henry

Organization: Chatham County Mosquito Control

Paragraph 6.4 of the Pesticide Draft General Permit requires that an adverse incident be reported. By the stated

definition in Appendix A, Section A.1., an adverse incident occurs when, "A person……may have been exposed to a

pesticide residue, and the person….suffered a toxic or adverse effect." Does this exclude non-specific inquiries about

adult mosquito control operations not involving direct discharge to waters of the United States?  

 

We occasionally get telephone calls from individuals reporting that they were outdoors during an adult mosquito control

operation. They may report no specific symptoms, or they may state that they "felt funny." We have never had a person

state that they had a lingering condition resulting from the pesticide application. These reports do not involve a pesticide

residue or discharges to waters of the United States. In my opinion, these types of reports are not adverse, but

represent a reasonable concern by an individual. In a typical year, we may get three or four calls of this nature.

 

In contrast, the definition of adverse incidents involving non-target fish, plants, and wildlife are thoroughly defined. 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

PGP Responses to Comments Corrective Actions

255610/31/2011 04:04 PM EDT



 

 

Comment ID 267.1.001.008

Author Name: Carlson Douglas

Organization: Indian River Mosquito Control District

It might be prudent to better define how the time frame for responding to an "adverse incident" will be determined. Also,

how long after a mosquito control insecticide application is made is that treatment no longer a candidate for having

contributed to the reported adverse incident? 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 281.1.001.030

Author Name: Adrian Gerald

Organization: United Phosphorus Inc. (UPI)

The criteria in the last sentence is problematic and at variance with the definition in Appendix A for "Adverse Incident."

Specifically, section 6.4.2 requires that an operator must report adverse incidents "even for those instances when the

pesticide labeling states that adverse effects may occur." The statement represents a principle misunderstanding of the

fundamental difference between pesticide and other chemical and biological pollutants introduced in to waters. This

misunderstanding must be reconciled in order to make adverse effects reporting pursuant to the PGP tenable in any

regard.  Chemical and biological pesticides are introduced into water with the intent of having an adverse effect on

specific living organisms in those receiving waters.  In U.S. pesticide regulation throughout history there has been an

overt (not tacit) understanding that adverse effects on non-target organisms are possible, maybe unavoidable, even

common - but are acceptable in a registration standard.  If unchanged, the draft language in 6.4.2 creates the potential

that every single pesticide application made under the PGP will result in a Five Day Written Report.  

 

The language in Appendix A avoids the disparity, and more closely represents EPA's definitions of adverse effect in

other regulation, stating" "The phrase ‘toxic or adverse effect' includes effects that occur within waters of the U.S. on

non-target plants, fish or wildlife that are unusual or unexpected (e.g., effects are to organisms not otherwise described

on the pesticide product label or otherwise not expected to be present) as a result of exposure to a pesticide residue…"

 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.
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Comment ID 287.1.001.005

Author Name: Spell, Jr. Lester

Organization: Mississippi Department of Agriculture and Commerce

Additionally, we ask the agency to dramatically simplify the record keeping and reporting requirements of the permit,

which include timelines that are too short.  For example, detailed Adverse Incident Reports are required within five days

of an adverse incident.  We do not believe this is a realistic time frame for applicators to gather the required information

following an incident.  A 15 day deadline may be a more reasonable expectation.  We encourage EPA to gather input

from stakeholders as to a more realistic time frame for these reports.  
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

 

Comment ID 290.1.001.035

Author Name: McAllister Janet

Organization: American Mosquito Control Association (AMCA)

Issue: What constitutes a bonafide adverse incident?

 

Comment: The provisions in this section will generate significant paperwork loads and unnecessary expenditures by

local government agencies subject to citizen claims that may prove to be unsubstantiated. They have the potential for

effectively halting mosquito control operations and placing the population at risk for long periods of time should this

become an adversarial issue. How is normal mortality in non-target organisms to be addressed? lf nontarget mortality

within a treatment area is observed during an efficacy check of an application executed in strict accordance with FlFRA,

is the mortality automatically assumed to have been caused by the subject pesticide application? Die-offs of lobsters,

bees and other organisms have been erroneously attributed to mosquito larvicides and adulticides in the past, resulting

in needless expenditures of taxpayer funds in legal defenses. Is there a defined threshold and temporal proximity for

invertebrate/vertebrate morality in the treatment area at which a report must be generated in the absence of definitive

necropsy? 
 

Response 

EPA disagrees with the comment that the adverse incident reporting requirement will generate significant paperwork loads.  Please

see the Pesticide General Permit Economic Analysis for an estimate of the burdens associated with the PGP (available at

www.regulations.gov: Docket ID EPA-HQ-OW-2010-0257).  EPA expects Operators to use their best professional judgment in

determining the extent to which non-target effects appear to be abnormal or indicative of an unforeseen problem associated with an
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application of pesticides.  The PGP allows for informed decisions regarding incidents not related to pesticides.  EPA may consider

developing guidance in the future should the Agency find that confusion remains among permittees.

 

Please refer to PGP Comment Response Corrective Action Essay for further information regarding the comments.

 

Comment ID 299.1.001.007

Author Name: Kaufman Leslie

Organization: Kansas Cooperative Council (KCC)

In instances where there has been a reportable adverse incident, EPA will require that a written report be made to the

appropriate regional EPA office and proper state agency within five days of the event. The required type and amount of

data required to be in the written report is such that we believe the 5 days to be inadequate. We encourage EPA to

extend the time frame and suggest 15 days would be a more reasonable period. 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay. 

 

Comment ID 300.1.001.012

Author Name: Moore Jerrald

Organization: Georgia Transmission Corporation (GTC)

An "adverse incident" triggers extensive reporting and corrective action requirements (§ 6.4). The definition of "adverse

incident" in Appendix A is an incident in which a person or non-target organism "may have been exposed" to a pesticide

residue. This is so broad that it will be impossible in practice to be sure there was not such an incident. Companies will

have to either over-report possible incidents or else bear the risk of violating the permit. 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 311.1.001.023

Author Name: Van Wychen Lee

Organization: Weed Science Society of America (WSSA)
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Adverse Incident Documentation:  Part 6.4 of the permit requires permittees to identify, to the extent feasible, situations

where adverse effects appear to have occurred in sites where pesticide applications have been made, and to take

specific actions in response to identified adverse incidents that may have resulted from the permittee's pesticide

application. (p.96, FS).  The WSSA agrees with EPA's statement that "some degree of detrimental impact to non-target

species is to be expected and is acceptable during the course of normal pesticide treatment.  EPA expects operators to

use their best professional judgment in determining the extent to which non-target effects appear to be abnormal or

indicative of an unforeseen problem associated with an application of pesticides." (p.97, FS). The WSSA agrees with

EPA that assessing and correcting adverse incidents may be complicated, and symptoms associated with adverse

incidents are often vague or mimic other causes which may lead to incorrect diagnoses. We also agree that

"observation of these impacts does not necessarily imply that a pesticide has been misused or that there has been a

permit violation or an instance of noncompliance." (p.97, FS). Permittees are required to provide oral notice to EPA

within 24 hours and then follow-up with a written report within five (5) days of becoming aware of the adverse incident.

Failure to report such incidents is a permit violation. WSSA believes five days is not nearly enough time to collect the

necessary information to make a valid report, and believe 30 days is the minimum reasonable time to expect a typical

permittee to be capable of obtaining the necessary information and delivering it to the appropriate offices.  

 

It is unclear if EPA intends an adverse incident report to be equivalent to a water quality excursion. WSSA urges EPA to

clarify that self reporting of such an incident is not equivalent to admissions of a water quality excursion.

 

Reporting of adverse incidents should not be required under this permit if: (a) permittees are aware of facts clearly

establishing that the adverse incident was not related to their pesticide application or that incident information received

is clearly erroneous; (b) an adverse incident occurs to pests that are similar in kind to pests identified as potential

targets on the FIFRA label; or (c) EPA notifies permittees that the reporting requirement has been waived for this

incident or category of incidents.  We believe it will be important for applicators to keep on-site their records of all visual

inspections and determinations, even for these situations, as legal protection against citizens' suits or EPA actions.

 

WSSA and affiliate Societies agrees with EPA's statement that "some degree of detrimental impact to non-target

species is to be expected and is acceptable during the course of normal pesticide treatment.  EPA expects operators to

use their best professional judgment in determining the extent to which non-target effects appear to be abnormal or

indicative of an unforeseen problem associated with an application of pesticides." [FN 5]  WSSA and its affiliate

Societies agree with EPA that assessing and correcting adverse incidents may be complicated, and symptoms

associated with adverse incidents are often vague or mimic other causes which may lead to incorrect diagnoses. We

also agree that "observation of these impacts does not necessarily imply that a pesticide has been misused or that

there has been a permit violation or an instance of noncompliance." [FN 6]  We believe it will be important for

applicators to keep on-site their records of all visual inspections and determinations, even for these situations, as legal

protection against citizens' suits or EPA actions.  

 

 

[FN 5]: Draft Fact Sheet at 97

 

[FN 6]: Ibid   
 

Response 
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EPA acknowledges the commenter's support for the exclusions to the requirements in the permit for reporting adverse incidents.

Please also refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 312.1.001.014

Author Name: Wood Jonathan

Organization: Vermont Agency of Natural Resources

Part 6.4.  From the definition in Appendix A, an adverse incident includes "toxic or adverse effects … that are unusual

or unexpected (e.g., effects are to organisms not otherwise described on the pesticide product label or otherwise not

expected to be present)…". But text at the end of Part 6.4.2. contradicts the definition, stating: "You must report adverse

incidents even for those instances when the pesticide labeling states that adverse effects may occur.".  We recommend

that the quoted text from Part 6.4.2 be removed for clarification.  
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 315.1.001.013

Author Name: Peterson Jack

Organization: Arizona Department of Agriculture

Twenty four hours adverse incident reporting is unrealistic when these entities are engaged in an activity that is time

sensitive due to the pests ability to rapidly multiply, the economics or the potential to place people's  health at risk.  Five

days would seem more reasonable.  

 

Going along with the previous paragraph the written report should be increased to 14 days.  
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 337.1.001.009

Author Name: Knight Sylvia

Organization: Earth Care Ministry
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3. Please require reporting of adverse incidents to state natural resource agencies or state health agencies in ways that

are available to the public. 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 344.1.001.011

Author Name: Kennedy Keith

Organization: Wyoming Crop Improvement Association (WCIA)

Adverse Incident Documentation: EPA requires permittees in Part 6 of the draft permit to identify, to the extent feasible,

situations where adverse effects occur where pesticide applications also occur, and to take specific actions in response

to identified adverse incidents that may have resulted from the permittee's pesticide application [FN 32]. WCIA has

several concerns about this section of the permit:

 

a. Definition of Adverse Incident: EPA defines an "adverse incident" in Appendix A as "an incident that you have

observed upon inspection or of which you otherwise become aware, in which: (1) a person or nontarget organism may

have been exposed to a pesticide residue, and (2) the person or nontarget organism suffered a toxic or adverse effect."

[FN 33] We recognize the difficulty of sorting out real from falselyalleged exposure claims and adverse effects, however

there is a long history of antipesticide activists making false claims. For example, recently senior Washington DC

officials of EPA met with and later published a petition from representatives the Oregon "Pesticide Poisoning Victims

United." Prior claims by this group have been investigated by the state of Oregon and dismissed for lack of evidence.

We urge EPA to raise the bar somewhat to help separate accidental exposure from intentionally alleged exposure. We

urge EPA to modify the definition of adverse incident to read, "an incident…in which: (1) there is evidence that a person

or nontarget organism has likely been exposed to a pesticide residue…" 

 

b. Five (5) Day Adverse Incident Written Report: EPA requires that within five (5) days of a reportable adverse incident,

an operator must provide a written report to the appropriate EPA Regional office and/or to the State Lead Agency, and

must include several items of information. Permittees are required to provide oral notice to EPA within 24 hours (this is

reasonable) and then followup with a detailed written report [FN 34] within five (5) days of becoming aware of the

adverse incident. Failure to report such incidents is a permit violation. WCIA believes 15 days is more reasonable to

expect the typical permit holder to be capable of obtaining the necessary information and getting it delivered to the

appropriate offices. We view as particularly difficult the (a) identification to affected species without being, or recruiting,

an expert; (b) determination magnitude and scope of affected area (square miles or linear distance); and (c) adverse

effect determination (for aquatic plants this may be very difficult since permittees would have to know something about

the status of the plants before the discharge; e.g., was it already exhibiting symptoms). However, WCIA agrees with

EPA's statement that "some degree of detrimental impact to nontarget species is to be expected and is acceptable

during the course of normal pesticide treatment. EPA expects operators to use their best professional judgment in

determining the extent to which nontarget effects appear to be abnormal or indicative of an unforeseen problem

associated with an application of pesticides." [FN 35] WCIA agrees with EPA that assessing and correcting adverse
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incidents may be complicated, and symptoms associated with adverse incidents are often vague or mimic other causes

which may lead to incorrect diagnoses. We also agree that "observation of these impacts does not necessarily imply

that a pesticide has been misused or that there has been a permit violation or an instance of noncompliance." [FN 36]

Reporting of adverse incidents should not be required under this permit if: (a) permittees are aware of facts establishing

that the adverse incident was not related to their pesticide application or that incident information received is clearly

erroneous; (b) an adverse incident occurs to pests that are similar in kind to pests identified as potential targets on the

FIFRA label; or (c) EPA notifies permittees that the reporting requirement has been waived for this incident or category

of incidents. [FN 37] We believe it will be important for applicators to keep onsite their records of all visual inspections

and determinations, even for these situations, as legal protection against citizens' suits or EPA actions. 

 

[FN 32] PGP Fact Sheet, p. 96

 

[FN 33] Draft PGP, Appendix A, p. 31

 

[FN 34] Draft PGP, pp. 2122

 

[FN 35] PGP Fact Sheet, p. 97

 

[FN 36] Ibid

 

[FN 37] PGP Fact Sheet, p. 96 
 

Response 

EPA acknowledges the commenter's support for the exclusions to the requirements in the permit for reporting adverse incidents.

For the remainder of comments, please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 350.1.001.001

Author Name: Sales Tracie

Organization: Merrimack River Watershed Council,  Inc. (MRWC)

According to NPDES Draft Pesticide General Permit section 6.4.1, a permittee is exempt from reporting adverse

incidents if any of the following situations apply:

 

(l) You are aware of facts that clearly establish that the adverse incident was not related to toxic effects or exposure

from the pesticide application.

 

(2) You have been notified ill writing by EPA that the reporting requirement has been waived for this incident or category

of incidents.

 

(3) You receive information notifying you of all adverse incident but that information is clearly erroneous.
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(4) All adverse incident occurs to pests that are similar in kind to pests identified as potential targets all the FIFRA label.

 

 

MRWC is concerned with the permit's inclusion of a list of reporting exemptions. We feel strongly that all adverse

incidents should be reported to the appropriate authority and thus a reporting exemption list should not be included in

the permit. The second and third reporting exemptions are especially problematic, as they leave too much room for

subjectivity. The permittee is inherently biased against reporting adverse events which might place them under legal or

financial obligation. Therefore, the most effective way to guarantee accurate and timely reporting is to require that

permittees report all observed adverse incidents, whether or not the permittee deems the problem to be caused by their

application. EPA or an EPA-designated authority can then objectively judge the cause of the reported adverse incident.

This method will ensure a more unbiased analysis of adverse incidents than will self-policing, and thus this method is

more likely to better guarantee the health of our waterways. MRWC recommends that EPA remove this list of reporting

exemptions from its draft permit and instead require that all adverse incidents be reported.

 

MRWC also suggests that EPA develop a public database that will record all reported adverse incidents. This database

will allow EPA to track the appropriateness of various treatments in different situations and will consequently help EPA

to determine the conditions in which certain pesticides prove most problematic to waterways. This database should be

available to the public so that all interested parties can access this experientially-derived information regarding the

potential negative effects of certain treatments. 
 

Response 

EPA disagrees with commenter’s suggestion to not include a list of specific reporting exemptions.  The Agency believes that certain

situations are not linked to pesticide applications.  As outlined by the definition for “adverse incidents” in Appendix A of the final

PGP, EPA believes that adverse incidents should be reported only when linked to pesticide applications.  Please also refer to PGP

Comment Response Corrective Action Essay.

 

Comment ID 355.1.001.006

Author Name: Lahti Terry

Organization: Minnesota Department of Natural Resources (MNDNR)

6.4 Adverse Incident Documentation and Reporting: The observation of distressed or dead wildlife within a treatment

area does not establish cause and effect. In addition, "EPA acknowledges that some degree of detrimental impact to

non-target species is to be expected and is acceptable during the course of normal pesticide treatment (Fact Sheet

page 97)." EPA goes on to say that "not reporting such incidents, however, is a permit violation." This statement seems

to contradict an earlier statement in the same paragraph on page 97 of the Fact Sheet that states "These observations

must be noted unless they are deemed not to be aberrant (for example, distressed non-target vegetation will be

stressed near the target of the contact herbicides)." It would be preferable to acknowledge that some species of non-

target plant will be harmed by the application of herbicides to control the invasive species in the treatment plan, rather

than report these expected impacts as an "adverse incident." 
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Response 

 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 359.1.001.016

Author Name: Ricci E.

Organization: Mass Audubon

As drafted, the permit only provides for the operator to report adverse events affecting the environment or humans.

They do not have to report if they believe they weren't responsible. This is insufficient. The final permit should require

applicators and the entities that hire them to reports all complaints of suspected adverse effects to EPA and responsible

state agency (the Department of Agricultural Resources oversees pesticides in Massachusetts, and the Department of

Fish and Game should also receive all reports of suspected fish kills or impacts to state listed rare or endangered

species). The final permit should provide a citizen reporting mechanism. EPA should provide a web-based database of

adverse incident reports (excluding personal or sensitive information) and noting follow up response if any along with

determinations as to whether a pesticide application was in fact linked to the reported event. 
 

Response 

EPA expects Operators to use their best professional judgment in determining the extent to which non-target effects appear to be

abnormal or indicative of an unforeseen problem associated with an application of pesticides.  The PGP allows for informed

decisions regarding incidents not related to pesticides.  EPA believes that requiring operators to additionally report adverse

incidents to multiple state agencies would unreasonably increase burden for permittees. 

 

EPA acknowledges the commenter’s interest in public access to adverse incident and corrective action reports.  Adverse incident

reports will be available to the public upon request.  Resources are currently limited for EPA to develop a web-based tool; however,

EPA may consider such in the future.  Please also refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 361.1.001.007

Author Name: Brill Jan

Organization: Bayer CropScience

Second, Part 6.4.3 of the draft permit would "require any permittee who becomes aware of an adverse effect on any

listed species to report that information not only to EPA (as is already required under Parts 6.4.1 and 6.4.2), but also to

the appropriate Service." It is not clear why this provision is different from other adverse effects reporting, where the an
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adverse effect or incident is reported to the registrant, who is then compelled to report such information to EPA. We

would recommend that no change to existing adverse effect reporting for pesticides be made. 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 377.1.001.014

Author Name: Stine James

Organization: National Rural Electric Cooperative Association (NRECA)

- An "adverse incident" triggers extensive reporting and corrective action requirements (§ 6.4). The definition of

"adverse incident" in Appendix A is an incident in which a person or non-target organism "may have been exposed" to a

pesticide residue. This is so broad that it will be impossible in practice to be sure there was not such an incident.

Companies will have to either over-report possible incidents or else bear the risk of violating the permit. 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 378.1.001.007

Author Name: Dwinell Steven

Organization: Florida Department of Agriculture and Consumer Services

The Department supports the inclusion of a requirement for adverse incident reporting as a permit condition, and the

proposed definition in Appendix A of adverse incidents is reasonable. The Agency should only apply this requirement,

however, to those operators required to file an NOI. 
 

Response 

EPA acknowledges the commenter's support for the inclusion of requirements for adverse incidents and the proposed definition of

adverse incidents in Appendix A.  EPA disagrees that reports of adverse incidents should be required only from operators who are

required to file NOIs.  Complete information concerning adverse impacts will aid EPA in any review of current or future pesticide

use, compliance with the terms of the PGP, and effectiveness of the pest management measures.

 

Comment ID 378.1.001.008
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Author Name: Dwinell Steven

Organization: Florida Department of Agriculture and Consumer Services

It is unlikely that operators not required to file an NOI will be aware of the permit conditions requiring reporting and

recordkeeping for adverse incidents, and the Agency and state regulatory agencies face a potentially unachievable task

of ensuring compliance with these requirements by all operators covered by the permit. It is not good public policy to

establish requirements that cannot be practically enforced. 
 

Response 

EPA permit development regulations allow for certain populations of NPDES regulated entities to not submit NOIs under certain

conditions (40 CFR §122.28).  However, these Operators must comply with all other terms of the permit.  EPA’s education and

outreach to the pesticide application industry will focus on making this well known.

 

EPA developed this permit with the goal of not causing undue burden to Operators and of not including redundant requirements

from those already in effect under existing laws, regulations, and permits.  The final permit focuses on assigning responsibilities to

those Operators most appropriate to perform such tasks.  EPA will continue to conduct outreach among stakeholders once the PGP

is finalized to assist with access to information on the requirements of the permit.

 

Comment ID 378.1.001.009

Author Name: Dwinell Steven

Organization: Florida Department of Agriculture and Consumer Services

Alternatively, the Agency should require these reports and record keeping only for those operators required to file an

NOI. In the event that a pesticide use pattern resulted in adverse effects, it is most likely to be evident in operations

conducted by those operators who make the most frequent and widespread applications, i.e., those required to file an

NOI. The Agency and other state regulators will then become aware of these adverse incidents and can take corrective

action through the pesticide regulatory process. For example, if the use of an aquatic herbicide is determined, through

adverse incident reports, to have an unexpected or unintended adverse impact on a native plant species, the Agency

(or state agencies) can restrict or modify the directions for use of the product to eliminate that adverse effect. This

modification then applies to all users of that herbicide, without the Agency having to conduct compliance activities for all

persons covered by the PGP. 
 

Response 

EPA believes adverse incident information associated with discharges from the application of pesticides is useful to the Agency

because the information provides an indication of the effectiveness of the permit and data that can help guide future decisions

regarding both the permit and pesticide registrations.  Therefore EPA is interested in obtaining information on adverse incidents
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from as wide a universe of permittees as possible.  Complete information concerning adverse impacts will aid EPA in any review of

current or future pesticide use, compliance with the terms of the PGP, and effectiveness of the pest management measures.

 

Comment ID 379.1.001.054

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

Aquatic pesticide users must be given a lot of latitude or discretion for whatever they might choose to report as an

adverse incident possibly or actually associated with their application of a pesticide.  This is because once an adverse

incident is reported in even suspect or potential manner, the act of merely reporting such then all too often takes on a

life of its own for what then ensues, especially in terms of agency interactions or public relations, whereby if any follow-

up investigation then exonerates an applicator as not being at fault, it's then often very difficult for anybody to undo

some initial agency or public perceptions that the user was at fault (arising from a pesticide user merely having reported

some type of observed adverse incident).  For example fish kills in tidal wetlands are frequently observable natural

happenings due to naturally occurring low dissolved oxygen or high ammonia events, and such observations might

occur in coincidental but totally unrelated manner relative to a recent mosquitocide application.  There can also be

some indirect adverse non-targets impacts observed when using aquatic pesticides that are not surprising to have

happened in their somewhat frequently occurring, and as such seemingly wouldn't deserve formal reporting as an

adverse incident - e.g. aquatic weeds that were successfully treated with a herbicide could through decomposition of

the treated vegetation lead to low dissolved oxygen conditions and associated minor fish kills. When these types of

situations arise, for which there are many more possibilities than just the two cited above for example purposes, aquatic

pesticide applicators should then be allowed to use their "best professional judgment" to decide what to officially report

as called for by Section 6.4, versus what doesn't warrant or justify reporting.  But in being granted such latitude and

discretion, it's probably also quite important that applicators keep at least some informal logs for their own files of any

"adverse incidents" observed (as called for in Section 7.1.c of the draft permit), containing some details for whatever

was observed, to be done in self-defense in case an applicator might someday be accused of actually causing an

adverse incident that went unreported.

 

Section 6.4.1 (1) seemingly allows for such latitude, in saying that reporting "adverse incidents "is not required if (with

the boldfaced emphases to follow ours): "You are aware of facts that clearly establish that the adverse incident was not

related to toxic effects or exposure from pesticide application."  To help better ensure such latitude, we recommend that

the language in Section 6.4.1 (1) be changed to read that such reporting is not required if: "You are aware of facts that

reasonably suspect or indicate that the adverse incident was not related to toxic effects or exposure from pesticide

application."

 
 

Response 

EPA agrees with the commenter that operators should use best professional judgment in assessing adverse incidents.  EPA has

modified the language to which the commenter refers in Part 6.4.1 of the draft permit (now Part 6.4.1.2 in the final permit) such that

it reads that reporting of incidents is not required when, “an Operator is aware of facts that indicate that the adverse incident was not
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related to toxic effects or exposure from the pesticide application.” 

 

Please also refer to PGP Comment Response Corrective Action Essay.

 

 

Comment ID 385.1.001.011

Author Name: Prather Ben

Organization: Cass County Vector Control, West Fargo,  North Dakota (ND)

The adverse incident notification and reporting requirements are in addition to what the registrant is required to submit

under FIFRA section 6(a)(2) and its implementing regulations at 40 CFR Part 159. 

 

Reporting of adverse incidents is not required under this permit in the following situations: 

 

(1) You are aware of facts that clearly establish that the adverse incident was not related to toxic effects or exposure

from the pesticide application. 

 

(2) You have been notified in writing by EPA that the reporting requirement has been waived for this incident or

category of incidents. 

 

(3) You receive information notifying you of an adverse incident but that information is clearly erroneous. 

 

(4) An adverse incident occurs to pests that are similar in kind to pests identified as potential targets on the FIFRA label.

 

 

The use of the statement "(3) …information is clearly erroneous" trivializes the seriousness of this permit, the process

therein, the Clean Water Act, and the objectivity of EPA's judgment. 
 

Response 

EPA disagrees with the commenter regarding the exclusion for reporting adverse incidents in cases of erroneous information.  EPA

expects Operators to use their best professional judgment regarding reporting adverse incidents, and acknowledges that some

observable non-target effects may be normal or unrelated to an application of pesticides.  The exclusion for reporting adverse

incidents for cases wherein an operator receives information from a third party that is clearly erroneous allows for reasonable

flexibility in these situations.  However, records of all visual inspections must be kept on site by those Decision-makers who are

required to submit NOIs, and not reporting incidents with a potential link to pesticide applications will be considered a permit

violation.

 

Comment ID 388.1.001.022
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Author Name: Corra John

Organization: Wyoming Department of Environmental Quality (DEQ) and Wyoming Department of Agriculture (WDA)

Page 20. Section 6.4.1, Twenty-Four (24) Hour Adverse Incident Notification. 

 

Reference: Second line of paragraph, "in Appendix A, that may have ….. 

 

Comment: Remove the word "may" and amend the word "have" to "has". Either the event occurred or it did not. You

cannot report an event that did not occur.  

 

Page 22, Section 6.4.3, Adverse Incident to Threatened or Endangered Species or Critical Habitat 

 

Reference: Entire Section 6.4.3. 

 

Comment: Delete this entire section as it will be required to be covered under an individual permit and has no place in a

general permit. 
 

Response 

EPA agrees with the commenter that reportable incidents need to be linked to exposure to a pesticide residue.  To clarify this issue,

the definition for "adverse incidents" in Appendix A of the final permit has been modified to state:

 

"Adverse Incident – means an unusual or unexpected incident that an Operator has observed upon inspection or of which the

Operator otherwise become aware, in which:

 

(1) There is evidence that a person or non-target organism has likely been exposed to a pesticide residue, and

(2) The person or non-target organism suffered a toxic or adverse effect.

 

The phrase toxic or adverse effects includes effects that occur within Waters of the United States on non-target plants, fish or

wildlife that are unusual or unexpected (e.g., effects are to organisms not otherwise described on the pesticide product label or

otherwise not expected to be present) as a result of exposure to a pesticide residue [...]"

 

The PGP allows for informed decisions regarding incidents not related to pesticides.  In Part 6.4 of the PGP's fact sheet, EPA

acknowledges the difficulty of assessing adverse incidents in certain instances.  EPA believes that it is important to identify to the

extent feasible situations where adverse effects occur where discharges from the application of pesticides also occur.  Further,

reporting of adverse incidents is not required under this permit in situations where an Operator may be aware of facts that indicate

that the adverse incident was not related to toxic effects or exposure from the pesticide application.

 

Please also refer to PGP Comment Response Corrective Action Essay and Comment ID 705.1.001.027.
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Comment ID 392.1.001.002

Author Name: Pham Quang

Organization: Oklahoma Department of Agriculture Food and Forestry (ODAFF)

The timeline established under section 6.4.2 of the permit requiring operators to submit the written Adverse Incident

Report of 5 days after the occurrence is too short. A deadline of fifteen days to submit the Report would be more

reasonable. 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 415.1.001.014

Author Name: Holub Robert

Organization: Desplaines Valley Mosquito Abatement District

The related Appendix A defines "Adverse Incident" references toxic or adverse effects that occur either directly or

indirectly from a discharge to waters of the U.S. Reference to indirect could open a floodgate of paperwork and

unnecessary expenditures due to citizen claims which may prove to be unsubstantiated. Given that this permitting has

to do with the CWA, it would seem that it should only pertain to exposure of the pesticide via the water and not adverse

effect of exposure via other means. For example, would a person walking on a sidewalk 10 yards from a river whose

exposure is strictly land-based be considered an adverse incident if they claim to be ill from the spray?

 

We respectfully recommend that the EPA eliminate "indirectly" from the above categories if the twenty-four and five day

reports are to remain. This will go a long way in at least reducing the number of fringe complaints from anti-mosquito

control individuals. We further recommend that the EPA reconsider the current reporting provisions under FIFRA, and

retain/incorporate them into the NPDES permit in lieu of 6.4.1 and 6.4.2.

 

How is normal mortality in non-target organisms to be addressed? As stated in the AMCA comments "If non-target

mortality within a treatment area is observed during an efficacy check of an application executed in strict accordance

with FIFRA, is the mortality automatically assumed to have been caused by the subject pesticide application? Die-offs

of lobsters, bees and other organisms have been erroneously attributed to mosquito larvicides and adulticides in the

past, resulting in needless expenditures of taxpayer funds in legal defenses." As an example, our District encounters

floodplain areas adjacent to rivers/creeks. After a major rainfall event, the floodplain areas fill, and as the rivers/creeks

recede, remaining water remains pooled. These pooled areas often contain fish, etc. that did not escape as water

receded. The remaining pools become prolific mosquito production sites and are subsequently treated. As the water

dries down, any fish, etc. obviously die off. This natural occurrence conforms to adverse incident criteria. We will be

required to execute the necessary reports and subsequently prove that our actions were not responsible for the

indicated non-target mortality. 
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Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 417.001.010

Author Name: Stevenson William

Organization: Lycott Environmental, Inc.

Who is responsible to report "Adverse Events" - If the lake owner / association reports them to the EPA directly and

doesn't report them to the applicator is there liability to the applicator? 
 

Response 

EPA acknowledges commenters concern and has modified the permit by adding a new Part, Part 6.4.4 that clarifies responsibilities

for adverse incident reporting when there are multiple parties involved in a discharge.

 

Comment ID 418.1.001.015

Author Name: Kennedy Keith

Organization: Wyoming Ag-Business Association (WABA)

Adverse Incident Documentation: USEPA requires permittees in Part 6 of the draft permit to identify, to the extent

feasible, situations where adverse effects occur where pesticide applications also occur, and to take specific actions in

response to identified adverse incidents that may have resulted from the permittee's pesticide applicatio~WABAhas

several concerns about this section of the permit:

 

a. Definition of Adverse Incident: USEPA defines an "adverse incident" in Appendix A as "an incident that you have

observed upon inspection or of which you otherwise become aware, in which: (1) a person or non-target organism may

have been exposed to a pesticide;e,.sidue, and (2) the person or non-target organism suffered a toxic or adverse

effect." [FN 36] r,;vwe recognize the difficulty of sorting out real from falsely-alleged exposure claims and adverse

effects, however there is a long history of anti-pesticide activists making false claims. For example, recently senior

Washington DC officials of USEPA met with and later published a petition from representatives the Oregon "Pesticide

Poisoning Victims United." Prior claims by this group have been investigated by the state of Oregon and dismissed for

lack of evidence. We urge USEPA to raise the bar somewhat to help separate accidental exposure from intentionally

alleged exposure. We urge USEPA to modify the definition of adverse incident to read, "an incident... in which: (1) there

is evidence that a person or nontarget organism has likely been exposed to a pesticide residue ... "

 

b. Five (5) Day Adverse Incident Written Report: USEPA requires that within five (5) days of a reportable adverse
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incident, an operator must provide a written report to the appropriate USEPA Regional office and/o r to the State Lead

Agency, and must include several items of information. Permittees are required to provide oral notice to USEPA

witl)iA,24 hours (this is reasonable) and then follow-up with a detailed written report [FN 37] within five (5) days of

becoming aware of the adverse incident. Failure to report such incidents is a permit violation. WABA believes 15days is

more reasonable to expect the typical permit holder to be capable of obtaining the necessary information and getting it

delivered to the appropriate offices. We view as particularly difficult the (a) identification to affected species without

being, or recruiting, an expert; (b) determination magnitude and scope of affected area (square miles or linear distance);

and (c) adverse effect determination (for aquatic plants this may be very difficult since permittees would have to know

something about the status of the plants before the discharge; e.g., was it already exhibiting symptoms). However,

WABA agrees with USEPA's statement that "some degree of detrimental impact to non-target species is to be expected

and is acceptable during the course of normal pesticide treatment. USEPA expects operators to use their best

professional judgment in determining the extent to which non-target effects appear to be abnormaJ,p( indicative of an

unforeseen problem associated with an application of pesticides. [FN 38] WABA agrees with USEPA that assessing

and correcting adverse incidents may be complicated, and symptoms associated with adverse incidents are often

vague or mimic other causes which may lead to incorrect diagnoses. We also agree that "observation of these impacts

does not necessarily imply that a pesticide has been misused or ~t there has been a permit violation or an instance of

noncompliance.[FN 39] Reporting of adverse incidents should not be required under this permit if: (a) permittees are

aware of facts establishing that the adverse incident was not relatetrtotheir pesticide application or that-incident

information received is clearly erroneous; (b) an adverse incident occurs to pests that are similar in kind to pests

identified as potential targets on the FIFRA label; or (c) USEPA notifies permittees that the re~rtingrequirement has

been waived for this incident or category of incidents [FN 40] We believe it will be important for applicators to keep on-

site their records of all visual inspections and determinations, even for these situations, as legal protection against

citizens' suits or USEPA actions. 

 

[FN 38] PGP Fact Sheet, p. 97

[FN 39] Ibid

[FN 40] PGP Fact Sheet, p. 96 
 

Response 

EPA acknowledges the commenter's support for the exclusions to the requirements in the permit for reporting adverse incidents.

 

For the remainder of comments, please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 423.1.001.003

Author Name: Hornby Jonathan

Organization: Lee County Mosquito Control District (LCMCD)

The reporting of adverse affects to the Service in addition to EPA is entirely acceptable. Adverse effects are a very rare

event. 
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Response 

EPA acknowledges the commenter's support for the permit's requirement that adverse incidents to threatened or endangered species

be reported to the U.S. Fish and Wildlife Service or National Marine Fisheries Service (in Part 6.4.3 of the PGP).

 

Comment ID 429.1.001.006

Author Name: Tunnell Tom

Organization: Kansas Agribusiness Retailers Association (KARA)

KARA supports the concerns raised by KDHE that the current draft defines adverse incident includes a "person or non-

target organism may have been exposed to a pesticide residue" creates a situation where KDHE would be required to

investigate a lot of alleged incidents that may not be supported by any evidence. A better definition would be "an

adverse incident is one where there is evidence that a person or non-target organism was likely exposed to a pesticide

residue." 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 432.1.001.013

Author Name: Trowbridge Todd

Organization: Clarke

6.4 .1 and 6.4 .2 require reporting of any adverse incident as follows :

 

"If you observe or are otherwise made aware of an adverse incident, as defined in Appendix A, that may have resulted

from a discharge from your pesticide application, you must immediately notify . .."

 

Where an adverse incident is, from Appendix A:

 

Adverse Incident - means an incident that you have observed upon inspection or of which you otherwise become

aware, in which:

(1) A person or non-target organism may have been exposed to a pesticide residue, and

(2) The person or non-target organism suffered a toxic or adverse effect.

 

This is not only markedly different than the reporting established under the FIFRA but, based on US EPA's own

experience, is unlikely to yield valid data on adverse incidents from use of registered products. The long history of

adverse incident reporting under FIFRA indicates many reports are found to be erroneous once the facts surrounding
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the incident are established (e.g., fish kills due to sudden changes in air/water temperature or sunlight changes).

Operators, though trained and proficient at following label directions, have not been trained in the technical issues

surrounding environmental changes that effect wildlife species. Experience has shown that, after painstaking hours of

investigation, the overwhelming majority of alleged "incidents" are actually caused by changes in the organism's

environment unrelated to product use.

 

Under the current FIFRA Rules at 40 CFR 159.184, the registrant has the responsibility to report to EPA any time they

become aware, or have been informed that the person or non-target organism:

 

     • may have been exposed,

     • suffered a toxic or adverse effect, or

     • may suffer a delayed or chronic adverse effect

 

Clarke agrees that adverse effects should be noted and recorded by the operator as described in the PGP. However,

Clarke suggests that very little valid data on the adverse effects of pesticide use will be gained from the reporting

approach in the PGP Draft. Clarke strongly recommends that the current con tact system under FIFRA be left intact and

incorporated into the PGP in lieu of the language in § 6.4.1 as follows:

 

• If you observe or are otherwise made aware of an adverse incident, as defined in Appendix A, that may have resulted

from a discharge from your pesticide application, you must immediately con tact the manufacturer of the pro duct or as

directed by the product label.

 

In addition, § 6.4.2 as drafted represents a copy and paste from spill procedures in similar permits that is inappropriate

for the PGP. Alleged adverse incidents are not "spills". As mentioned above, the overwhelming majority of alleged

adverse incidents, when evaluated by EPA or state Fish & Wildlife Service turn out to be related to environmental

conditions, not pesticide application. Requiring applicators to file a written report based on the criteria in Appendix A

may result in thousands of incidents each year being misidentified as related to pesticide application, and while

overwhelming the regulatory structure tasked with evaluating each report, completely defeat the intent of the General

Permit process to cut down on the amount of unnecessary paperwork for compliance.

 

Clarke strongly recommends § 6.4.2 is unnecessary and counterproductive to the objectives of the General Permit and

should be deleted in its entirety.

 

With the recommendations above incorporated, the PGP represents an increased protection over the current FIFRA

requirement because operators will be required to monitor for observed adverse effects on each application, document

their observations , and report any observed adverse incidents. This will also ensure incidents and aggregate data

presented to the public, quantifying adverse effects of pesticide use, are validated by individuals possessing the data to

identify both known and unknown potential effects of products.

 

Further comment on § 6.4.2. Five Day Adverse Incident Written Report: The criteria in the last sentence is problematic

and at variance with the definition in Appendix A for "Adverse Incident." Specifically, section 6.4.2 requires that an

operator must report adverse incidents "even for those instances when the pesticide labeling states that adverse effects

may occur." The statement represents a misunderstanding of the fundamental difference between pesticide and other

chemical and biological pollutants introduced in to waters. This misunderstanding must be reconciled in order to make
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adverse effects reporting pursuant to the PGP tenable in any regard. Chemical and biological pesticides are introduced

into water with the intent of having an adverse effect on specific living organisms in those receiving waters. In U.S.

pesticide regulation throughout history there has been an overt (not tacit) understanding that adverse effects on non-

target organisms are possible, maybe unavoidable, even common - but are acceptable under the registration standard

of "no unreasonable adverse effect". If unchanged , the draft language in 6.4.2 creates the potential that every single

pesticide application made under the PGP will result in a Five Day Written Report. The language in Appendix A avoids

the disparity, and more closely represents EPA's definitions of adverse effect in other regulation , stating" "The phrase

'toxic or adverse effect' includes effects that occur within waters of the U.S. on non-target plants, fish or wildlife that are

unusual or unexpected (e.g.. effects are to organisms not otherwise described on the pesticide product label or

otherwise not expected to be present) as a result of exposure to a pesticide residue.. ."

 

Clarke strongly recommends if § 6.4.2 is to be maintained in the PGP, the final sentence in § 6.4.2 be eliminated , or

replaced with the language in Appendix A.

 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 437.1.001.014

Author Name: Sumner Lewis

Organization: U.S. Army Corps of Engineers

What if the adverse incident occurs to a pest not listed on the FIFRA label? 
 

Response 

The definition for "adverse incidents" in Appendix A of the final permit states:

 

"Adverse Incident – means an unusual or unexpected incident that an Operator has observed upon inspection or of which the

Operator otherwise become aware, in which:

 

(1) There is evidence that a person or non-target organism has likely been exposed to a pesticide residue, and

(2) The person or non-target organism suffered a toxic or adverse effect.

 

EPA believes that adverse effects to people, terrestrial plants, or terrestrial animals are within the scope of this permit if they are a

result of a pesticide discharge to a water of the U.S.  EPA expects Operators to use their best professional judgment in determining

the extent to which non-target effects, even to other pests not on the FIFRA label, appear to be abnormal or indicative of an

unforeseen problem associated with an application of pesticides.  Please refer to PGP Comment Response Corrective Action Essay
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for more information.

 

Comment ID 449.1.001.009

Author Name: Ihnen Darrin

Organization: National Corn Growers Association (NCGA)

We are concerned with the requirements regarding the written reporting timeframe for adverse incidents and for the

definition of adverse incidents.  The 24-hour timeframe for reporting an adverse incident is reasonable; however,

requiring a written report within 5 days is not reasonable.  A fifteen-day time period for a follow-up report is more

reasonable and would not result in any loss of environmental benefit.   
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 450.1.001.036

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

EPA requires permittees in Part 6 of the Draft PGP to identify, to the extent feasible, situations where adverse effects

may occur where pesticide applications may also occur, and to take specific actions in response to identified adverse

incidents that may have resulted from the permittee's pesticide application[FN30]. NAAA offers several

recommendations for improvement of this section of the PGP:

 

a. Definition of Adverse Incident: EPA defines an "adverse incident" in Appendix A as "an incident that you have

observed upon inspection or of which you otherwise become aware, in which: (1) a person or non-target organism may

have been exposed to a pesticide residue, and (2) the person or non-target organism suffered a toxic or adverse effect."

[FN31] We recognize the difficulty of sorting out real from falsely-alleged exposure claims and adverse effects, however

we urge EPA to raise the bar to establish a minimum standard of quality/confirmation for information triggering an

adverse incident report. We urge EPA to modify the definition of adverse incident, perhaps to read "an incident…in

which: (1) there is evidence that a person or non-target organism has likely been exposed to a pesticide residue…" This

is consistent with EPA's Draft Fact Sheet statement that reporting of adverse incidents is not required under this permit

if: (a) permittees are aware of facts clearly establishing that the adverse incident was not related to their pesticide

application or that incident information received is clearly erroneous; (b) an adverse incident occurs to pests that are

similar in kind to pests identified as potential targets on the FIFRA label; or (c) EPA notifies permittees that the reporting

requirement has been waived for this incident or category of incidents.[FN32]

 

b. Relationship to FIFRA Section 6(a)(2): Registrants are required to report adverse effects under FIFRA Section
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6(a)(2), however the standard for reporting (quality of information) appears to be different. We urge EPA to clarify under

what conditions permit-driven adverse incident reports submitted by permittees, if known to registrants, are reportable.

 

c. Relevance to Water Quality Standards: It is unclear if EPA intends an adverse incident report to be equivalent to a

water quality excursion. We urge EPA to clarify that self reporting of such an incident is not equivalent to admissions of

a water quality excursion.

 

d. Five (5) Day Period for Submission of Written Report: EPA requires that within five (5) days of a reportable adverse

incident, an operator must provide a written report to the appropriate EPA Regional office and to the State Lead

Agency, and must include several items of information. Failure to submit such written reports or a delay beyond five (5)

days are each separate permit violations. We believe 30 days is the minimum reasonable time to expect a typical

permittee to be capable of obtaining the necessary information and delivering it to the appropriate offices. We view as

particularly difficult the (a) identification of affected species without being, or recruiting, an expert; (b) determination of

the magnitude and scope of the affected area (square miles or linear distance); and (c) the determination of relative

adverse effects (this may be very difficult since permittees would have to know something about the status of the

organisms before the discharge; e.g., were they already exhibiting symptoms).

 

e. Use of Best Professional Judgment: We also agree with EPA's statement that "some degree of detrimental impact to

non-target species is to be expected and is acceptable during the course of normal pesticide treatment. EPA expects

operators to use their best professional judgment in determining the extent to which non-target effects appear to be

abnormal or indicative of an unforeseen problem associated with an application of pesticides."[FN33] We agree with

EPA that assessing and correcting adverse incidents may be complicated, and symptoms associated with adverse

incidents are often vague or mimic other causes which may lead to incorrect diagnoses. We also agree that

"observation of these impacts does not necessarily imply that a pesticide has been misused or that there has been a

permit violation or an instance of noncompliance." [FN34] We believe it will be important for applicators to keep on-site

their records of all visual inspections and determinations, even for these situations, as legal protection against citizens'

suits or EPA actions.  

 

[FN30] Draft FS at 96

[FN31] Draft General Permit, Appendix A, at 31

[FN32] Draft Fact Sheet at 96 [FN33] Draft FS at 97 34 Ibid 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 453.1.001.038

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

Adverse Incident Documentation: EPA requires permittees in Part 6 of the Draft PGP to identify, to the extent feasible,
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situations where adverse effects may occur where pesticide applications may also occur, and to take specific actions in

response to identified adverse incidents that may have resulted from the permittee's pesticide application[FN 30]. NAAA

offers several recommendations for improvement of this section of the PGP:  

 

 

[FN 30] Draft FS at 96  
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 453.1.001.040

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

b. Relationship to FIFRA Section 6(a)(2): Registrants are required to report adverse effects under FIFRA Section

6(a)(2), however the standard for reporting (quality of information) appears to be different. We urge EPA to clarify under

what conditions permit-driven adverse incident reports submitted by permittees, if known to registrants, are reportable. 
 

Response 

 

Please refer to PGP Comment Response Corrective Action Essay.

 

 

 

Comment ID 453.1.001.041

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

c. Relevance to Water Quality Standards: It is unclear if EPA intends an adverse incident report to be equivalent to a

water quality excursion. We urge EPA to clarify that self reporting of such an incident is not equivalent to admissions of

a water quality excursion. d. Five (5) Day Period for Submission of Written Report: EPA requires that within five (5) days

of a reportable adverse incident, an operator must provide a written report to the appropriate EPA Regional office and to

the State Lead Agency, and must include several items of information. Failure to submit such written reports or a delay

beyond five (5) days are each separate permit violations. We believe 30 days is the minimum reasonable time to expect

a typical permittee to be capable of obtaining the necessary information and delivering it to the appropriate offices. We

view as particularly difficult the (a) identification of affected species without being, or recruiting, an expert; (b)

PGP Responses to Comments Corrective Actions

257910/31/2011 04:04 PM EDT



 

determination of the magnitude and scope of the affected area (square miles or linear distance); and (c) the

determination of relative adverse effects (this may be very difficult since permittees would have to know something

about the status of the organisms before the discharge; e.g., were they already exhibiting symptoms). 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 453.1.001.042

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

e. Use of Best Professional Judgment: We also agree with EPA's statement that "some degree of detrimental impact to

non-target species is to be expected and is acceptable during the course of normal pesticide treatment. EPA expects

operators to use their best professional judgment in determining the extent to which non-target effects appear to be

abnormal or indicative of an unforeseen problem associated with an application of pesticides."[FN 33] We agree with

EPA that assessing and correcting adverse incidents may be complicated, and symptoms associated with adverse

incidents are often vague or mimic other causes which may lead to incorrect diagnoses. We also agree that

"observation of these impacts does not necessarily imply that a pesticide has been misused or that there has been a

permit violation or an instance of noncompliance." [FN 34] We believe it will be important for applicators to keep on-site

their records of all visual inspections and determinations, even for these situations, as legal protection against citizens'

suits or EPA actions. 

 

 

[FN 33] Draft FS at 97

[FN 34] Ibid  
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 458.1.001.007

Author Name: Wood Alan

Organization: American Electric Power (AEP)

Noncompliance Notification:

 

AEP is also concerned with the EPA's attempt to implement the noncompliance notification requirements of the NPDES
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regulations in the context of pesticide application. EPA has introduced the concept of noncompliance notification for

"adverse incidents." We recognize the challenge EPA faces in implementing the general requirements of 40 CFR

122.41(l)(6) for 24-hour notifications and 5-day follow up letters, which were written with wastewater discharges in mind.

However, the definition in Appendix A of "adverse incident" contains very generalized and subjective language. For

example, an incident is defined to include an event where a "person or non-target organism suffered a toxic or adverse

effect." The concept of "adverse" effect is so broad that it could be reasonably construed to mean any effect that the

observer perceives of a negative nature. We appreciate EPA's attempt to narrow the focus of these events by providing

examples; however, all of the examples given are situations which could reasonably be caused by factors other than

the application of pesticides. We urge EPA to consider abandoning the concept of "adverse incidents" as an

unmanageable one, in favor of the standardized language in Appendix B.12.E which reflects the long-standing NPDES

permit requirement that the permittee must determine and report those events which "may endanger human health or

the environment." 
 

Response 

EPA disagrees with the commenter that the terms for anticipated noncompliance outlined in Appendix B.12.E are sufficient to

address adverse incidents.  Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 481.1.001.021

Author Name: Snyder Rodney

Organization: Pesticide Policy Coalition

EPA requires permittees to identify, to the extent feasible, situations where adverse effects occur where pesticide

applications also occur, and to take specific actions in response to identified adverse incidents that may have resulted

from the permittee's pesticide application. Permittees are required to provide oral notice to EPA within 24 hours (this is

reasonable) and then follow-up with a detailed written report within five (5) days of becoming aware of the adverse

incident. (PGP, pp. 21-22) Failure to report such incidents is a permit violation. PPC believes 30 days is a more

reasonable deadline to expect the typical permit holder to be capable of obtaining the necessary information and getting

it delivered to the appropriate offices. We are also concerned with EPA's definition of an adverse incident as "an

incident that you have observed upon inspection or of which you otherwise become aware, in which: (1) a person or

non-target organism may have been exposed to a pesticide residue, and (2) the person or non-target organism suffered

a toxic or adverse effect." (PGP, p. 31) We recognize the difficulty of sorting out real from falsely-alleged exposure

claims and adverse effects; however, we urge EPA to set a more realistic standard to help separate accidental

exposure from intentionally alleged exposure. We urge EPA to modify its definition of adverse incident to read, "an

incident…in which: (1) there is evidence that a person or non-target organism has likely been exposed to a pesticide

residue…" We believe that reporting requirements here must not exceed those for registrant reporting information under

FIFRA §6(a)(2). 
 

Response 
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Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 482.1.001.005

Author Name: Burnell Barry

Organization: Idaho Department of Environmental Quality (DEQ)

EPA should include more specificity for determining when an adverse incident has occurred and how an applicant

would determine whether the incident may have resulted from a pesticide application. For example, should an applicant

report an incident when ten dead fish were observed in a section of stream whose banks were treated with a pesticide

within a week?

 

What does EPA mean by a "summary" of the test results? We interpret summary to mean some descriptive statistics of

the sampling (average, maximum, etc.). The applicant should provide the actual test results along with a summary.  
 

Response 

EPA has built flexibility into the PGP so that permittees are not burdened with a requirement to provide all monitoring results, but

rather, to allow permittees to provide the appropriate results for any testing conducted while still providing data that ensures

compliance with the permit as required by the NPDES program.  Please also refer to PGP Comment Response Corrective Action

Essay.

 

Comment ID 483.1.001.023

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

18     We urge EPA to modify the definition of adverse incident, perhaps to read "an incident…in which: (1) there is

evidence that a person or non-target organism has likely been exposed to a pesticide residue, and (2) the person or

non-target organism suffered a toxic or adverse effect…." CLA also urges EPA to clarify that self reporting of such an

incident is not equivalent to admissions of a water quality excursion. CLA believes 30 days is the minimum reasonable

time to expect a typical permittee to be capable of obtaining the necessary information and delivering it to the

appropriate offices;  
 

Response 

 

Please refer to PGP Comment Response Corrective Action Essay.
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Comment ID 483.1.001.054

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

EPA requires permittees in Part 6 of the Draft PGP to identify, to the extent feasible, situations where adverse effects

may occur where pesticide applications may also occur, and to take specific actions in response to identified adverse

incidents that may have resulted from the permittee's pesticide application [FN 73]. CLA offers several

recommendations for improvement of this section of the PGP:

 

a. 	Definition of Adverse Incident: EPA defines an "adverse incident" in Appendix A as "an incident that you have

observed upon inspection or of which you otherwise become aware, in which: (1) a person or non-target organism may

have been exposed to a pesticide residue, and (2) the person or non-target organism suffered a toxic or adverse effect."

[FN 74] We recognize the difficulty of sorting out real from falsely-alleged exposure claims and adverse effects;

however, we urge that EPA establish a minimum standard of quality/confirmation for information to modify the definition

of adverse incident, perhaps to read "an incident…in which: (1) there is evidence that a person or non-target organism

has likely been exposed to a pesticide residue, and (2) the person or non-target organism suffered a toxic or adverse

effect." …" This is consistent with EPA's Draft Fact Sheet statement that reporting of adverse incidents is not required

under this permit if: (a) permittees are aware of facts clearly establishing that the adverse incident was not related to

their pesticide application or that incident information received is clearly erroneous; (b) an adverse incident occurs to

pests that are similar in kind to pests identified as potential targets on the FIFRA label; or (c) EPA notifies permittees in

writing that the reporting requirement has been waived for this incident or category of incidents. [FN 75]

 

b. Relevance to Water Quality Standards: It is unclear if EPA intends an adverse incident report to be equivalent to a

water quality excursion. CLA urges EPA to clarify that self reporting of such an incident is not equivalent to admissions

of a water quality excursion. Even with the augmented language proposed above, adverse incidents will not necessarily

constitute excursions above a water quality standard. The permit or the Fact Sheet should make that distinction clear.

 

c. Five (5) Day Period for Submission of Written Report: EPA requires that within five days of a reportable adverse

incident, an operator must provide a written report to the appropriate EPA Regional office and to the State Lead

Agency, and must include several items of information. Failure to submit such written reports or a delay beyond five

days are each separate permit violations. CLA believes 30 days is the minimum reasonable time to expect a typical

permittee to be capable of obtaining the necessary information and delivering it to the appropriate offices. We view as

particularly difficult the (a) identification of affected species without being, or recruiting, an expert; (b) determination of

the magnitude and scope of the affected area (square miles or linear distance); and (c) the determination of relative

adverse effects (this may be very difficult since permittees would have to know something about the status of the

organisms before the discharge; e.g., whether the organisms were already exhibiting symptoms).

 

d. 	ESA Adverse Effect Reporting: Part 6.4.3 of the PDP states that, if an operator becomes aware of an adverse

incident to a federally-listed threatened or endangered species or its federally-designated critical habitat, that may have

resulted from a discharge from the operator's pesticide application, the immediate notification of the Services is

required. [FN 76] CLA notes the difficulty faced by decision-making entities, not to mention aerial applicators, to

determine if listed species or habitat is present, and urges EPA to minimize the regulatory burden of ESA compliance
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on aerial applicators.

 

e. 	Use of Best Professional Judgment: CLA agrees with EPA's statement that "some degree of detrimental impact to

non-target species is to be expected and is acceptable during the course of normal pesticide treatment. EPA expects

operators to use their best professional judgment in determining the extent to which non-target effects appear to be

abnormal or indicative of an unforeseen problem associated with an application of pesticides." [FN 77] CLA agrees with

EPA that assessing and correcting adverse incidents may be complicated, and symptoms associated with adverse

incidents are often vague or mimic other causes which may lead to incorrect diagnoses. We also agree that

"observation of these impacts does not necessarily imply that a pesticide has been misused or that there has been a

permit violation or an instance of noncompliance." [FN 78]

 

[FN 73] Draft Fact Sheet at 96

 

[FN 74] Draft General Permit, Appendix A, at 31

 

[FN 75] Draft Fact Sheet at 96

 

[FN 76] Draft General Permit at 22-23

 

[FN 77] Draft Fact Sheet at 97

 

[FN 78] Ibid 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 485.1.001.032

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

Part 6.4 of the permit requires permittees to identify, to the extent feasible, situations where adverse effects occur

where pesticide applications also occur, and to take specific actions in response to identified adverse incidents that may

have resulted from the permittee's pesticide application. (p.96, FS). We agree with EPAs statement that "some degree

of detrimental impact to non-target species is to be expected and is acceptable during the course of normal pesticide

treatment". EPA expects operators to use their best professional judgment in determining the extent to which non-target

effects appear to be abnormal or indicative of an unforeseen problem associated with an application of pesticides."

(p.97, FS). We agree with EPA that assessing and correcting adverse incidents may be complicated, and symptoms

associated with adverse incidents are often vague or mimic other causes which may lead to incorrect diagnoses. We

also agree that "observation of these impacts does not necessarily imply that a pesticide has been misused or that

there has been a permit violation or an instance of noncompliance." (p.97, FS). Permittees are required to provide oral
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notice to EPA within 24 hours and then follow-up with a written report within five days of becoming aware of the adverse

incident. Failure to report such incidents is a permit violation. Reporting of adverse incidents should not be required

under this permit if: (a) permittees are aware of facts clearly establishing that the adverse incident was not related to

their pesticide application or that incident information received is clearly erroneous; (b) an adverse incident occurs to

pests that are similar in kind to pests identified as potential targets on the FIFRA label; or (c) EPA notifies permittees

that the reporting requirement has been waived for this incident or category of incidents. We believe it will be important

for applicators to keep on-site their records of all visual inspections and determinations, even for these situations, as

legal protection against citizens suits or EPA actions. 
 

Response 

 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 490.1.001.030

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

6.4.2. Five Day Adverse Incident Written Report: 

 

The criteria in the last sentence is problematic and at variance with the definition in Appendix A for "Adverse Incident."

Specifically, section 6.4.2 requires that an operator must report adverse incidents "even for those instances when the

pesticide labeling states that adverse effects may occur." The statement represents a principle misunderstanding of the

fundamental difference between pesticide and other chemical and biological pollutants introduced into waters. This

misunderstanding must be reconciled in order to make adverse effects reporting pursuant to the PGP tenable in any

regard. Chemical and biological pesticides are introduced into water with the intent of having an adverse effect on

specific living organisms in those receiving waters. In U.S. pesticide regulation throughout regulatory history there has

been an overt (not tacit) understanding that adverse effects on non-target organisms are possible, may be unavoidable,

even common - but are acceptable in a registration standard. If unchanged, the draft language in 6.4.2 creates the

potential that every single pesticide application made under the PGP will result in a Five Day Written Report. 

 

The language in Appendix A avoids the disparity, and more closely represents EPA's definitions of adverse effect in

other regulation, stating" ..The phrase 'toxic or adverse effect' includes effects that occur within waters of the us. on

non-target plants, fish or wildlife that are unusual or unexpected (e.g.. effects are to organisms not otherwise described

on the pesticide product label or otherwise not expected to be present) as a result of exposure to a pesticide residue ...

" 
 

Response 
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Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 492.1.001.016

Author Name: Swenson Scott

Organization: Minnesota Association of Wheat Growers (MAWG)

Adverse Incident Documentation. EPA requires permittees in Part 6 of the draft permit to identify, to the extent feasible,

situations where adverse effects occur where pesticide applications also occur, and to take specific actions in response

to identified adverse incidents that may have resulted from the permittee's pesticide application [FN 18]. The MAWG

has two concerns about this section of the permit.

 

First, the EPA defines an "adverse incident" in Appendix A as "an incident that you have observed upon inspection or of

which you otherwise become aware, in which: (1) a person or non-target organism may have been exposed to a

pesticide residue, and (2) the person or nontarget organism suffered a toxic or adverse effect."[FN 19] We recognize

the difficulty of sorting out real from falsely-alleged exposure claims and adverse effects, however there is a long history

of anti-pesticide activists making false claims. We urge EPA to raise the bar somewhat to help separate accidental

exposure from intentionally alleged exposure. We urge EPA to modify the definition of adverse incident to read, "an

incident…in which: (1) there is evidence that a person or non-target organism has likely been exposed to a pesticide

residue…"

 

Second, the EPA requires that within five (5) days of becoming aware of a reportable adverse incident, an operator

must provide a written report to the appropriate EPA Regional office and to the State Lead Agency, and must include

several items of information.[FN 20] Failure to report such incidents is a permit violation. The five day requirement is too

short to expect the typical permit holder to be capable of obtaining the necessary information and getting it delivered to

the appropriate offices. We view as particularly difficult the identification of affected species since permittees would

have to know something about the status of the plants before the discharge. However, we agree with EPA's statements

that "some degree of detrimental impact to nontarget species is to be expected and is acceptable during the course of

normal pesticide treatment. EPA expects operators to use their best professional judgment in determining the extent to

which non-target effects appear to be abnormal or indicative of an unforeseen problem associated with an application of

pesticides."[FN 21] We also agree that "observation of these impacts does not necessarily imply that a pesticide has

been misused or that there has been a permit violation or an instance of noncompliance." [ FN 22] 

 

[FN 19] Ref from Permit, Appendix A, p. 31

 

[FN 20] Ref from permit, pp. 21-22

 

[FN 21] Ref from Fact Sheet, p. 97

 

[FN 22] Ibid 
 

Response 
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Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 494.1.001.037

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

EPA requires permittees to identify, to the extent feasible, situations where adverse effects resulting from pesticide

applications occur, and to take specific actions in response to identified adverse incidents that may have resulted from

the permittee's pesticide application. Permittees are required to provide oral notice to EPA within 24 hours - a

reasonable time frame. This is followed by a detailed written report due within five (5) days of becoming aware of the

adverse incident. (PGP, pp. 21-22). Failure to report such incidents is a permit violation.

 

NCFC recommends that a 15-day time frame is a more reasonable deadline to expect the typical permit holder to be

capable of obtaining the necessary information and delivering it to the appropriate offices. 
 

Response 

 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 496.1.001.005

Author Name: Gottler Randy

Organization: Compliance and Regulatory Affairs Office, Water Services Department, City of Phoenix, Arizona (AZ)

5. Section 6.4.2 "Five Day Adverse Incident Written Report" of the permit states that the operator "must report adverse

incidents even for those instances when the pesticide labeling states that adverse effects may occur." Does the EPA

want the operator to report any use of this pesticide or only when the criteria for an adverse incident are met? 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 500.1.001.020

Author Name: Coppock W.
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Organization: Agricultural Retailers Association (ARA)

EPA requires permittees to identify, to the extent feasible, situations where adverse effects occur where pesticide

applications also occur, and to take specific actions in response to identified adverse incidents that may have resulted

from the permittee's pesticide application [FN 12] The PGP requires permittees to provide oral notice to EPA within 24

hours and then follow-up with a detailed written report within five (5) days of becoming aware of the adverse incident

[FN 13] Failure to report such incidents is a permit violation.

 

ARA agrees with EPA that 24 hours to provide EPA with oral notice is reasonable, but ARA believes that 15 days is a

more reasonable time period for the typical operator to be capable of obtaining the necessary information and delivering

it to the appropriate offices.

 

ARA is also concerned that the PGP defines an "adverse incident" as "an incident that you have observed upon

inspection or of which you otherwise become aware, in which: (1) a person or non-target organism may have been

exposed to a pesticide residue, and (2) the person or non-target organism suffered a toxic or adverse effect." [FN 14]

 

ARA understands that it is difficult to sort the real exposure claims from falsely-alleged exposure claims and adverse

effects. However, due to the immense amount of exposure to citizen suit liability this PGP will bring upon operators,

ARA ask that EPA modify the definition to help separate accidental exposure from intentionally alleged exposure. ARA

encourages EPA to adopt a definition of "adverse incident" that occur when, "there is evidence that a person or non-

target organism has likely been exposed to a pesticide residue". 

 

[FN 12] PGP, pp. 21-23. 

 

[FN 13] Id. 

 

[FN 14] PGP, p. 31. 
 

Response 

 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 506.1.001.012

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

EPA should also notify the state lead agency immediately after becoming informed of the adverse incident. 

 

The brand name should be included in the adverse incident notification along with the EPA registration number, so that

the exact product can be identified. More than one product may have the same EPA registration number. This
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information should also be added to other similar sections of the PGP. 
 

Response 

EPA acknowledges the comment regarding state notifications; however, the Agency does not believe it is necessary to immediately

contact the state lead agency after each adverse incident report.  EPA, will however, share information with the states to ensure

protection of water quality.  Additionally, EPA expects that where adverse incidents are identified, the Agency will work with State

agencies.

 

EPA agrees with the commenter and has revised Part 6.4.2 of the permit to require the brand name of the pesticide product and the

EPA registration number to be included in the Adverse Incident Written Report.

 

Comment ID 506.1.001.013

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

EPA should notify the state lead agency of any adverse incident reports, this should not be a requirement for the

permittee. 
 

Response 

Refer to Comment Response ID 506.1.001.012.

 

Comment ID 510.1.001.015

Author Name: Roche David

Organization: Minn-Dak Farmers Cooperative (MDFC)

Adverse Incident Documentation. EPA requires permittees in Part 6 of the draft permit to identify, to the extent feasible,

situations where adverse effects occur where pesticide applications also occur, and to take specific actions in response

to identified adverse incidents that may have resulted from the permittee's pesticide application [FN 18]. The MDFC has

two concerns about this section of the permit.

 

First, the EPA defines an "adverse incident" in Appendix A as "an incident that you have observed upon inspection or of

which you otherwise become aware, in which: (1) a person or non-target organism may have been exposed to a

pesticide residue, and (2) the person or non-target organism suffered a toxic or adverse effect [FN 19] We recognize

the difficulty of sorting out real from falsely-alleged exposure claims and adverse effects, however there is a long history

of anti-pesticide activists making false claims. We urge EPA to raise the bar somewhat to help separate accidental
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exposure from intentionally alleged exposure. We urge EPA to modify the definition of adverse incident to read, "an

incident...in which: (1) there is evidence that a person or non-target organism has likely been exposed to a pesticide

residue ..."

 

Second, the EPA requires that within five (5) days of becoming aware of a reportable adverse incident, an operator

must provide a written report to the appropriate EPA Regional office and to the State Lead Agency, and must include

several items of information." [FN 20]  Failure to report such incidents is a permit violation. The five day requirement is

too short to expect the typical permit holder to be capable of obtaining the necessary information and getting it delivered

to the appropriate offices. We view as particularly difficult the identification of affected species since permittees would

have to know something about the status of the plants before the discharge. However, we agree with EPA's statements

that "some degree of detrimental impact to non-target species is to be expected and is acceptable during the course of

normal pesticide treatment. EPA expects operators to use their best professional judgment in determining the extent to

which non-target effects appear to be abnormal or indicative of an unforeseen problem associated with an application of

pesticides.[FN 21] We also agree that "observation of these impacts does not necessarily imply that a pesticide has

been misused or that there has been a permit violation or an instance of noncompliance. [FN 22]

 

 

[FN 18] Ref from Fact Sheet, p. 96

 

[FN 19] Ref from Permit, Appendix A, p. 31

 

[FN 20] Ref from permit, pp. 21-22

 

[FN 21] Ref from Fact Sheet, p. 97

 

[FN 22] Ibid

 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

 

Comment ID 516.1.001.021

Author Name: Stoneman Bill

Organization: Biopesticide Industry Alliance (BPIA)

EPA requires that within five (5) days of a reportable adverse incident, an operator must provide a written report to the

appropriate EPA Regional office and to the State Lead Agency, and must include several items of information.

Permittees are required to provide oral notice to EPA within 24 hours (this is reasonable) and then follow-up with a

detailed written report within five (5) days of becoming aware of the adverse incident. Failure to report such incidents is
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a permit violation. CLA believes 15 days is more reasonable to expect the typical permit holder to be capable of

obtaining the necessary information and getting it delivered to the appropriate offices. We view as particularly difficult

the (a) identification to affected species without being, or recruiting, an expert; (b) determination magnitude and scope

of affected area (square miles or linear distance); and (c) adverse effect determination (for aquatic plants this may be

very difficult since permittees would have to know something about the status of the plants before the discharge; e.g.,

was it already exhibiting symptoms). In addition, how is normal mortality in non-target organisms to be addressed? If

non-target mortality within a treatment area is observed during an efficacy check of an application executed in strict

accordance with FIFRA, is the mortality automatically assumed to have been caused by the subject pesticide

application? Die-offs of lobsters, bees and other organisms have been erroneously attributed to pesticides, including

mosquito larvicides and adulticides in the past, resulting in needless expenditures of taxpayer funds in legal defenses.

Is there a defined threshold and temporal proximity for invertebrate/vertebrate morality in the treatment area at which a

report must be generated in the absence of definitive necropsy? We urge EPA to provide additional clarity concerning

the criteria for adverse event reporting.

 

However, the BPIA agrees with EPA's statement that "some degree of detrimental impact to non-target species is to be

expected and is acceptable during the course of normal pesticide treatment. EPA expects operators to use their best

professional judgment in determining the extent to which non-target effects appear to be abnormal or indicative of an

unforeseen problem associated with an application of pesticides." The BPIA agrees with EPA that assessing and

correcting adverse incidents may be complicated, and symptoms associated with adverse incidents are often vague or

mimic other causes which may lead to incorrect diagnoses. We also agree that "observation of these impacts does not

necessarily imply that a pesticide has been misused or that there has been a permit violation or an instance of

noncompliance." Reporting of adverse incidents should not be required under this permit if: (a) permittees are aware of

facts clearly establishing that the adverse incident was not related to their pesticide application or that incident

information received is clearly erroneous; (b) an adverse incident occurs to pests that are similar in kind to pests

identified as potential targets on the FIFRA label; or (c) EPA notifies permittees that the reporting requirement has been

waived for this incident or category of incidents. We believe it will be important for applicators to keep on-site their

records of all visual inspections and determinations, even for these situations, as legal protection against citizens' suits

or EPA actions. The provisions in this section will generate significant paperwork loads and unnecessary expenditures

by local government agencies subject to citizen claims that may prove to be unsubstantiated. They have the potential

for effectively halting pesticide applications and in the case of mosquito control operations the population may be placed

at risk of mosquito-bourne diseases. 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

 

Comment ID 518.1.001.016

Author Name: Szyska Michael

Organization: Northwest Mosquito Abatement District (NWMAD)
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PGP 6.4.1, 6.4.2, 6.4.3 Adverse Incident Documentation and Reporting

 

ISSUE: What actually is an adverse incident?

 

COMMENT: The PGP definition of "adverse incident" is nebulous and will result in significant unnecessary reporting,

notifications and costs expended by local government agencies and the EPA engendered by citizen complaints that

may prove to be unsubstantiated. If such activities halt mosquito control and take too long to resolve then public health

may be at risk.

 

Appendix A under Adverse Incident- "means an incident that you have observed upon inspection or of which you

otherwise become aware, in which:"

 

(1) "A person or non-target organism may have been exposed to a pesticide residue, and

 

(2) The person or non-target organism suffered a toxic or adverse effect."

 

Specifically, the definition further clarifies " The phrase "toxic or adverse effects," "also includes any adverse effects to

humans (e.g. skin rashes) or domestic animals that occur either directly or indirectly from a discharge to waters of the

US that are temporally and spatially related to exposure to a pesticide residue (e.g., vomiting, lethargy)."

 

What exactly does the above comment "directly or indirectly from a discharge to waters of the US" mean? Does it mean

that a person sitting outside their home near the body of water exposed to residue may have an adverse incident? Does

it mean a person in the US body of water after the spray (adulticide or larvicide) impinges on the water may have an

adverse incident (i.e. rash example)?

 

What exactly does "temporally and spatially related to the exposure to a pesticide residue (e.g. vomiting, lethargy)".

Mean? It suggests that if someone has an adverse effect near an adulticiding residue that has impinged on a US body

of water within a period of time following the application of the pesticide that would be considered an adverse incident.

This could all mean that anyone exposed to an adulticiding application could claim and adverse incident.

 

This matter has great potential for plethora of unsubstantiated citizen lawsuits especially if no medical evaluation is

performed substantiating exposure! This would be especially true for large scale adulticiding campaigns. NWMAD could

easily adulticide 36 square miles or greater areas in a single evening. Complaints that NWMAD has received in the past

regarding its adulticiding program include non-medically substantiated allergies or chemical sensitivities and anti-

pesticide individuals. Additionally, an increasing number of objectors claiming damage to their organic gardens.

NWMAD has received complaints from a number of the aforementioned individuals even when no adulticiding was

performed in their areas. Additional false adulticiding adverse incidents were also blamed for house-siding spotting

(actually from tree sap), leafscorch of trees (drought effects) and arborvitae/evergreen burn (actually from salt damage).

The most prevalent larvicide false adverse incident reports during hot dry periods are avian and fish botulism.

 

RECOMMENDATION: Medically, quantitative confirmed exposure to the pesticide should be substantiated for adverse

incidents before they are reported to the EPA and trigger the PGP reporting procedures. There also should be

consideration to reporting adverse events only from people, other organisms or plants physically in or ingesting part

thereof US bodies of water exposed to pesticide residue. 
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Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

 

Comment ID 519.1.001.012

Author Name: Herero Maria

Organization: Valent Biosciences Corporation (VBC)

Twenty-four Hour Adverse Incident Reporting:

 

While agreeing that Adverse Incident Reporting should be mandatory, twentyfour hours is a very short timeline for

obtain the information required as mandatory, especially when large tracks of land may be under consideration as flight

logs, etc. would have to be collected and analyzed. We would recommend that EPA change this to a 48 hour reporting

scenario. Five-Day Adverse Incident Written Report: The written report requires large amounts of data collection

(appearance of the water, species effected, estimated numbers, magnitude of the area, etc.). We would request a two

week turn around on such a report so as to ensure the accuracy of the data to be presented. 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

 

Comment ID 523.1.001.015

Author Name: Kee Ed

Organization: National Association of State Departments of Agriculture (NASDA) and  Delaware Department of Agriculture

Record Keeping, Reporting and Adverse Incidences:

 

Many of EPA's record keeping and reporting requirements include timelines that are too short. For example, detailed

Adverse Incident Reports are required within five days of an adverse incident. We do not believe this is a realistic time

frame for applicators to gather the required information following an incident. We encourage EPA to gather input from

stakeholders as to a more realistic time frame for these reports. A fifteen day deadline may be a more reasonable

expectation in this regard. 
 

Response 

PGP Responses to Comments Corrective Actions

259310/31/2011 04:04 PM EDT



 

Please refer to PGP Comment Response Corrective Action Essay.

 

 

Comment ID 568.1.001.008

Author Name: Friisoe Geir

Organization: Gypsy Moth Slow the Spread Foundation (STS), Inc.

Many of EPA's record keeping and reporting requirements include timelines that are too short. For example, detailed

Adverse Incident Reports are required within five days of an adverse incident. We do not believe this is a realistic time

frame for applicators to gather the required information following an incident. We encourage EPA to gather input from

stakeholders as to a more realistic time frame for these reports. A fifteen day deadline may be a more reasonable

expectation in this regard.  
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

 

Comment ID 568.1.001.009

Author Name: Friisoe Geir

Organization: Gypsy Moth Slow the Spread Foundation (STS), Inc.

Additionally, the permit definition of an adverse incident is based on whether a person or non¬-target organism "may

have been exposed to a pesticide residue... " We believe this definition of an adverse incident sets the bar too low and

is too subjective, exposing operators to unwarranted claims. Requiring an adverse incident report on the basis of

whether a person or non-target organism may have been exposed to a pesticide residue ignores important elements of

pesticide regulation through FIFRA. FIFRA recognizes, correctly, that it is impossible to completely prevent exposure to

residues. Instead, FIFRA established a standard whereby pesticides were regulated on the basis of whether the

products-and their residues-lead to "unreasonable adverse effects."  
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

 

Comment ID 570.1.001.023
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Author Name: Layne Carlton

Organization: Aquatic Ecosystem Restoration Foundation (AERF)

FIFRA covers adverse incidents by requiring unanticipated adverse effects be reported to the Agency. These incident

are classified into different categories. The reporting requirement for the worst category -- death of a human being -- is

15 days. Many others are 30-90 days. This allows the filer to properly investigate the alleged incident and determine as

best as possible the true cause. The NPDES PGP should be consistent with FIFRA requirements and reports of alleged

adverse incidents should not be made as a result of suppositions or assumptions. Time should be allowed for an

objective review of the facts before submissions are made. AERF urges OW to examine the deadlines imposed at 40

CFR Part 159.184 and simply acknowledge that this aspect of the NPDES requirements are already covered. 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

 

Comment ID 606.1.001.015

Author Name: Frank Bobbie

Organization: Wyoming Association of Conservation Districts (WACD)

Adverse Incident Documentation: EPA requires permittees in Part 6 of the draft permit to identify, to the extent feasible,

situations where adverse effects occur where pesticide applications also occur, and to take specific actions in response

to identified adverse incidents that may have resulted from the permittee's pesticide application [FN 36]. WACD has

several concerns about this section of the permit:

 

a. Definition of Adverse Incident: EPA defines an "adverse incident" in Appendix A as "an incident that you have

observed upon inspection or of which you otherwise become aware, in which: (1) a person or non-target organism may

have been exposed to a pesticide residue, and (2) the person or non-target organism suffered a toxic or adverse effect."

[FN 37] We recognize the difficulty of sorting out real from falsely-alleged exposure claims and adverse effects,

however there is a long history of anti-pesticide activists making false claims. For example, recently senior Washington

DC officials of EPA met with and later published a petition from representatives the Oregon "Pesticide Poisoning

Victims United." Prior claims by this group have been investigated by the state of Oregon and dismissed for lack of

evidence. We urge EPA to raise the bar somewhat to help separate accidental exposure from intentionally alleged

exposure. We urge EPA to modify the definition of adverse incident to read, "an incident…in which: (1) there is

evidence that a person or non-target organism has likely been exposed to a pesticide residue…"

 

b. Five (5) Day Adverse Incident Written Report: EPA requires that within five (5) days of a reportable adverse incident,

an operator must provide a written report to the appropriate EPA Regional office and/or to the State Lead Agency, and

must include several items of information. Permittees are required to provide oral notice to EPA within 24 hours (this is

reasonable) and then follow-up with a detailed written report [FN 38] within five (5) days of becoming aware of the
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adverse incident. Failure to report such incidents is a permit violation. WACD believes 15 days is more reasonable to

expect the typical permit holder to be capable of obtaining the necessary information and getting it delivered to the

appropriate offices. We view as particularly difficult the (a) identification to affected species without being, or recruiting,

an expert (and also feel this may place additional burdens on our members personnel, in that they may be asked to

identify such species) ; (b) determination magnitude and scope of affected area (square miles or linear distance); and

(c) adverse effect determination (for aquatic plants this may be very difficult since permittees would have to know

something about the status of the plants before the discharge; e.g., was it already exhibiting symptoms). However,

WACD agrees with EPA's statement that "some degree of detrimental impact to non-target species is to be expected

and is acceptable during the course of normal pesticide treatment. EPA expects operators to use their best professional

judgment in determining the extent to which non-target effects appear to be abnormal or indicative of an unforeseen

problem associated with an application of pesticides." [FN 39] WACD agrees with EPA that assessing and correcting

adverse incidents may be complicated, and symptoms associated with adverse incidents are often vague or mimic

other causes which may lead to incorrect diagnoses. We also agree that "observation of these impacts does not

necessarily imply that a pesticide has been misused or that there has been a permit violation or an instance of

noncompliance." [FN 40] Reporting of adverse incidents should not be required under this permit if: (a) permittees are

aware of facts clearly establishing that the adverse incident was not related to their pesticide application or that incident

information received is clearly erroneous; (b) an adverse incident occurs to pests that are similar in kind to pests

identified as potential targets on the FIFRA label; or (c) EPA notifies permittees that the reporting requirement has been

waived for this incident or category of incidents.[FN 41] We believe it will be important for applicators to keep on-site

their records of all visual inspections and determinations, even for these situations, as legal protection against citizens'

suits or EPA actions. 

[FN 36] PGP Fact Sheet, p. 96

[FN 37] Draft PGP, Appendix A, p. 31

[FN 38] Draft PGP, pp. 21-22

[FN 39] PGP Fact Sheet, p. 97

[FN 40] Ibid [FN 41] PGP Fact Sheet, p. 96 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

 

Comment ID 620.1.001.016

Author Name: Spaulding Steven

Organization: Wellmark International

EPA requires permittees of the draft permit to identify, to the extent feasible, situations where adverse effects occur

where pesticide applications also occur, and to take specific actions in response to identified adverse incidents that may

have resulted from the permittee's pesticide application. Wellmark International has several concerns about this section

of the permit.
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Definition of Adverse Incident: EPA defines an "adverse incident" as "an incident that you have observed upon

inspection or of which you otherwise become aware, in which: (1) a person or non-target organism may have been

exposed to a pesticide residue, and (2) the person or non-target organism suffered a toxic or adverse effect." We

recognize the difficulty of sorting out real from falsely-alleged exposure claims and adverse effects, however there is a

long history of anti-pesticide activists making false claims. We urge EPA to raise the bar somewhat to help separate

accidental exposure from intentionally alleged exposure. We urge EPA to modify the definition of adverse incident to

read, "an incident ... in which: (1) there is evidence that a person or non-target organism has likely been exposed to a

pesticide residue ... "

 

Five (5) Day Adverse Incident Written Report: EPA requires that within five (5) days of a reportable adverse incident, an

operator must provide a written report to the appropriate EPA Regional office and to the State Lead Agency, and must

include several items of information. Permittees are required to provide oral notice to EPA within 24 hours (this is

reasonable) and then follow-up with a detailed written report within five (5) days of becoming aware of the adverse

incident. Failure to report such incidents is a permit violation. We believe that 15 days is more reasonable to expect the

typical permit holder to be capable of obtaining the necessary information and getting it delivered to the appropriate

offices. We view as particularly difficult identification of the affected species without being, or recruiting, an expert and

determination magnitude and scope of the affected area (square miles or linear distance). In addition, how is normal

mortality in non-target organisms to be addressed? If non-target mortality within the treatment area is observed during

an efficacy check of an application executed in strict accordance with FIFRA, is the mortality automatically assumed to

have been caused by the subject pesticide application? Die-offs of lobsters, bees and other organisms have been

erroneously attributed to pesticides, including mosquito larvicides and adulticides in the past, resulting in needless

expenditures of taxpayer funds in legal defenses and adverse media attention. Is there a defined threshold and

temporal proximity for invertebrate/vertebrate morality in the treatment area at which a report must be generated in the

absence of definitive necropsy? We urge EPA to provide additional clarity concerning the criteria for adverse event

reporting.

 

However, Wellmark International agrees with EPA's statement that "some degree of detrimental impact to non-target

species is to be expected and is acceptable during the course of normal pesticide treatment. EPA expects operators to

use their best professional judgment in determining the extent to which non-target effects appear to be abnormal or

indicative of an unforeseen problem associated with an application of pesticides." We agree with EPA that assessing

and correcting adverse incidents may be complicated, and symptoms associated with adverse incidents are often

vague or mimic other causes which may lead to incorrect diagnoses. We also agree that "observation of these impacts

does not necessarily imply that a pesticide has been misused or that there has been a permit violation or an instance of

noncompliance." Reporting of adverse incidents should not be required under this permit if: (a) permittees are aware of

facts clearly establishing that the adverse incident was not related to their pesticide application or that incident

information received is clearly erroneous; (b) an adverse incident occurs to pests that are similar in kind to pests

identified as potential targets on the FIFRA label; or (c) EPA notifies permittees that the reporting requirement has been

waived for this incident or category of incidents. We believe it will be important for applicators to keep on-site records of

all visual inspections and determinations, even for these situations, as legal protection against citizens' suits or EPA

actions. The provisions in this section will generate significant paperwork loads and unnecessary expenditures by local

government agencies subject to citizen claims that may prove to be unsubstantiated. They have the potential for

effectively halting pesticide applications and in the case of mosquito control operations the population may be placed at

risk of mosquito-bourne diseases if extended delays in applications occur. 
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Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

 

Comment ID 623.1.001.008

Author Name: Zeug Devonna

Organization: Minnesota Corn Growers Association (MCGA)

We are concerned with the requirements regarding the written reporting timeframe for adverse incidents and for the

definition of ad verse incidents. The 24-hour timeframe for reporting an adverse incident is reasonable; however,

requiring a written report within 5 days is not reasonable. A fifteen-day time period for a follow-up report is more

reasonable and would not result in any loss of environmental benefit. We are also concerned with EPA's definition of an

adverse incident as "an incident that you have observed upon inspection or of which you otherwise become aware, in

which: (I) a person or non-target organism may have been exposed to a pesticide residue, and (2) the person or non-

target  organism suffered a toxic or adverse effect. " (PGP, p. 3\). We recognize the difficulty of sorting out real from

falsely-alleged exposure claims and adverse effects, however we urge EPA to raise the bar to help separate accidental

exposure from intentionally alleged exposure. We urge EPA to modify its definition of adverse incident to read, "an

incident...in which: (1) there is evidence that a person or non-target organism has likely been exposed to a pesticide

residue...."  
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

 

Comment ID 625.1.001.015

Author Name: Thompson Kelvin

Organization: Southern Minnesota Beet Sugar Cooperative (SMBSC)

Adverse Incident Documentation. EPA requires permittees in Part 6 of the draft permit to identify, to the extent feasible,

situations where adverse effects occur where pesticide applications also occur, and to take specific actions in response

to identified adverse incidents that may have resulted from the permittee's pesticide application [FN 18]. The SMBSC

has two concerns about this section of the permit.

 

First, the EPA defines an "adverse incident" in Appendix A as "an incident that you have observed upon inspection or of

which you otherwise become aware, in which: (1) a person or non-target organism may have been exposed to a

pesticide residue, and (2) the person or nontarget organism suffered a toxic or adverse effect." [FN 19] We recognize
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the difficulty of sorting out real from falsely-alleged exposure claims and adverse effects, however there is a long history

of anti-pesticide activists making false claims. We urge EPA to raise the bar somewhat to help separate accidental

exposure from intentionally alleged exposure. We urge EPA to modify the definition of adverse incident to read, "an

incident…in which: (1) there is evidence that a person or non-target organism has likely been exposed to a pesticide

residue…"

 

Second, the EPA requires that within five (5) days of becoming aware of a reportable adverse incident, an operator

must provide a written report to the appropriate EPA Regional office and to the State Lead Agency, and must include

several items of information. [FN 20] Failure to report such incidents is a permit violation. The five day requirement is

too short to expect the typical permit holder to be capable of obtaining the necessary information and getting it delivered

to the appropriate offices. We view as particularly difficult the identification of affected species since permittees would

have to know something about the status of the plants before the discharge. However, we agree with EPA's statements

that "some degree of detrimental impact to nontarget species is to be expected and is acceptable during the course of

normal pesticide treatment. EPA expects operators to use their best professional judgment in determining the extent to

which non-target effects appear to be abnormal or indicative of an unforeseen problem associated with an application of

pesticides." [FN 21] We also agree that "observation of these impacts does not necessarily imply that a pesticide has

been misused or that there has been a permit violation or an instance of noncompliance." [FN 22] 

 

[FN 18] Ref from Fact Sheet, p. 96 

 

[FN 19] Ref from Permit, Appendix A, p. 31 

 

[FN 20] Ref from permit, pp. 21-22 

 

[FN 21] Ref from Fact Sheet, p. 97 

 

[FN 22] Ibid 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

 

Comment ID 627.1.001.014

Author Name: Gunnerson Chuck

Organization: Northern Plains Potato Growers Association (NPPGA)

Adverse Incident Documentation. EPA requires permittees in Part 6 of the draft permit to identify, to the extent feasible,

situations where adverse effects occur where pesticide applications also occur, and to take specific actions in response

to identified adverse incidents that may have resulted from the permittee's pesticide application[FN18]. The NPPGA has

two concerns about this section of the permit.
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First, the EPA defines an "adverse incident" in Appendix A as "an incident that you have observed upon inspection or of

which you otherwise become aware, in which: (1) a person or non-target organism may have been exposed to a

pesticide residue, and (2) the person or non¬-target organism suffered a toxic or adverse effect.”[FN19] We recognize

the difficulty of sorting out real from falsely-alleged exposure claims and adverse effects, however there is a long history

of anti-pesticide activists making false claims. We urge EPA to raise the bar somewhat to help separate accidental

exposure from intentionally alleged exposure. We urge EPA to modify the definition of adverse incident to read, "an

incident...in which: (1) there is evidence that a person or non-target organism has likely been exposed to a pesticide

residue ..."

 

Second, the EPA requires that within five (5) days of becoming aware of a reportable adverse incident, an operator

must provide a written report to the appropriate EPA Regional office and to the State Lead Agency, and must include

several items of information[FN20].  Failure to report such incidents is a permit violation. The five day requirement is too

short to expect the typical permit holder to be capable of obtaining the necessary information and getting it delivered to

the appropriate offices. We view as particularly difficult the identification of affected species since permittees would

have to know something about the status of the plants before the discharge. However, we agree with EPA's statements

that "some degree of detrimental impact to non¬target species is to be expected and is acceptable during the course of

normal pesticide treatment. EPA expects operators to use their best professional judgment in determining the extent to

which non-target effects appear to be abnormal or indicative of an unforeseen problem associated with an application of

pesticides.”[FN21] We also agree that "observation of these impacts does not necessarily imply that a pesticide has

been misused or that there has been a permit violation or an instance of noncompliance.”[FN22]

 

 

[FN18] Ref from Fact Sheet, p.96

[FN19] Ref from Permit, Appendix A, p.31

[FN20] Ref from permit, pp. 21-22

[FN21] Ref from Fact Sheet, p. 97

[FN22] Ibid 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

 

Comment ID 646.1.001.011

Author Name: Unknown Unknown

Organization: Southlake Mosquito Lake Abatement District (SLMAD) County, Illinois

Section 6.4. Adverse Events (ADE's). Monitoring ADEs in wildlife would be an expensive exercise in futility. Neither the

district, the operator, nor the reporter could know the specific cause ofthe ADE. This is assuming we have arrived at a

fair, accurate and accepted definition as to what is an ADE. (See comments regarding 4.2.) The supposed ADE victim

PGP Responses to Comments Corrective Actions

260010/31/2011 04:04 PM EDT



 

would have theoretically been exposed to a mosquito spray-but not necessarily. Requiring ADE reporting is likely to

result in a high number of meaningless false positives Or unrelated reports. A high number of scientifically dangerous

unsustainable reports would adversely affect the underlying science rather than advance any possible public safety

goal.

 

Even in ADE reporting with prescription drugs, when one knows a patient has taken a drug, it's often impossible to tell

whether a specific reported ADE is due to THAT drug, some other drug, a food, or to some other environmental

exposure or to the patient's medical condition. Trying to report ADEs for mosquitocides would be an expensive exercise

in futility.

 

Further, how do you balance reporting an ADE to an endangered insect, bird, etc, and the protection of people against

exposure to the viruses and parasites carried by mosquitoes? That's like saying it's OK if Grandma gets West Nile, at

least we didn't kill the fritillaries. 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

 

Comment ID 649.1.001.013

Author Name: Rubin Katherine

Organization: Los Angeles Department of Water and Power (LADWP), City of Los Angeles, California

LADWP suggests the "adverse incident" concept (referenced in Section 6.4) is too broad and vague ;it would be nearly

possible to ascertain such exposures. Rather than stipulating reports/corrective actions when a person or non-target

organism "may have been exposed," [Appendix A, Page 31, definition (1)], it would be more appropriate to state "was

likely exposed."  
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

 

Comment ID 652.1.001.013

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.

Eighth, operators should be required to suspend pesticide applications in the case of an adverse incident. 
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Response 

Please refer to Response to Comment ID 239.1.001.002.

 

Comment ID 652.1.001.029

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.

VIII. Adverse Incidents

 

Section 6.4 governs what steps operators should take in the case of an adverse incident. Appendix A describes an

adverse incident as "an incident…in which: (1) A person or non-target organism may have been exposed to a pesticide

residue, and (2) The person or non-target organism suffered a toxic or adverse affect." However, section 6.4.1 places

only documenting and reporting requirements on pesticide applicators. In the event of an adverse incident, operators

should be required to discontinue use of the pesticide involved in the adverse incident until corrective measures are

taken. In addition to suspending applications, operators must still comply with the reporting and documentation

procedures outlined in this section and sections 6.4.2 and 6.4.3. However, an exception to the suspension of

applications may be granted if an appropriate governmental official has determined that there is a declared pest

emergency and that a subsequent application is the minimum necessary to abate that emergency.

 

Section 6.5 of the PGP requires operators to notify the National Response Center ("NRC") as well as other local

regulators where necessary in case of a spill, leak or other unpermitted discharge. However, this reporting requirement

does not take effect unless a reportable quantity is discharged, as set by the cited Federal regulations [FN19]. In effect,

this requirement adds nothing to existing law. The PGP should impose stricter limits than those found in the regulations

cited in 6.5.1 when the unpermitted discharge is of a non-aquatic pesticide into the waters of the United States. 

 

For example, in the PGP referenced regulations, 40 C.F.R. §§ 117.3 & 302.4, notification is required only if there is a

release of 100 pounds or greater of the insecticide malathion. Moreover, there is no reportable amount set for a spill of

the pyrethroids class of adulticides, the active ingredients in widely used pesticides such as Scourge® 18/54

(resmethrin) and Anvil® 10 + 10 (sumithrin). In as much as the treatment amount for all these pesticides, which are

supposed to be kept out of water altogether, is measured in tenths of a pound per acre, or much less, and since they

are highly toxic to aquatic organisms, reporting thresholds must be low. We recommend a reporting requirement to the

EPA, or delegated state, for the spill of 10 pounds or more of a non-aquatic pesticide, or of any highly toxic aquatic

pesticides, into waters of the United States. [FN19]  40 C.F.R. pts. 110, 117 & 302. 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay and Comment ID 239.1.001.002.

 

PGP Responses to Comments Corrective Actions

260210/31/2011 04:04 PM EDT



 

Comment ID 659.1.001.012

Author Name: Anderson James

Organization: Lake County Forest Preserve District,  Illinois

Adverse Incident Documentation: Part 6.4 of the permit requires permittees to identify, to the extent feasible, situations

where adverse effects occur where pesticide applications also occur, and to take specific actions in response to

identified adverse incidents that may have resulted from the permittee's pesticide application. (p.96, FS). LCFPD agrees

with EPA's statement that "some degree of detrimental impact to non-target species is to be expected and is acceptable

during the course of normal pesticide treatment. EPA expects operators to use their best professional judgment in

determining the extent to which non-target effects appear to be abnormal or indicative of an unforeseen problem

associated with an application of pesticides." (p.97, FS). The WSSA agrees with EPA that assessing and correcting

adverse incidents may be complicated, and symptoms associated with adverse incidents are often vague or mimic

other causes which may lead to incorrect diagnoses. We also agree that "observation of these impacts does not

necessarily imply that a pesticide has been misused or that there has been a permit violation or an instance of

noncompliance." (p.97, FS). Permittees are required to provide oral notice to EPA within 24 hours and then follow-up

with a written report within five days of becoming aware of the adverse incident. Failure to report such incidents is a

permit violation. Reporting of adverse incidents should not be required under this permit if: (a) permittees are aware of

facts clearly establishing that the adverse incident was not related to their pesticide application or that incident

information received is clearly erroneous; (b) an adverse incident occurs to pests that are similar in kind to pests

identified as potential targets on the FIFRA label; or (c) EPA notifies permittees that the reporting requirement has been

waived for this incident or category of incidents. We believe it will be important for applicators to keep on-site their

records of all visual inspections and determinations, even for these situations, as legal protection against citizens' suits

or EPA actions. 
 

Response 

EPA agrees with commenter.  Recordkeeping requirements are included in Part 7 of the PGP.

 

 

Comment ID 661.1.001.023

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

EPA requires permittees to identify, to the extent feasible, situations where adverse effects occur where pesticide

applications also occur, and to take specific actions in response to identified adverse incidents that may have resulted

from the permittee's pesticide application.[FN12] The PGP requires permittees to provide oral notice to EPA within 24

hours and then follow-up with a detailed written report within five (5) days of becoming aware of the adverse

incident.[FN13] Failure to report such incidents is a permit violation.
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ARA agrees with EPA that 24 hours to provide EPA with oral notice is reasonable, but ARA believes that 15 days is a

more reasonable time period for the typical operator to be capable of obtaining the necessary information and delivering

it to the appropriate offices.

 

[FN12]  PGP, pp. 21-23.

[FN13]  Id. 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 665.1.001.014

Author Name: Henderson Carol

Organization: New Hampshire Fish and Game Department

Page 21, 6.4.3 - Should also include State endangered and threatened species. 
 

Response 

EPA disagrees with the commenter's suggestion that inclusion of State-designated endangered and threatened species in adverse

incident notifications should be a federal requirement, although, in most if not all instances, adverse effects on state endangered and

threatened species would also be reportable under EPA’s PGP.  States have the ability to require this inclusion through Clean Water

Act Section 401 Water Quality Certification as appropriate.

 

Comment ID 667.1.001.011

Author Name: Unknown Unknown

Organization: A&B Irrigation District et al.

It is unclear to the Irrigation Entities what the term "adverse incident" in the draft permit means. The proposed permit

provides the following language:

 

Adverse Incident - means an incident that you have observed upon inspection or of which you otherwise become

aware, in which:

 

(1) A person or non-target organism may have been exposed to a pesticide residue, and

 

(2) The person or non-target organism suffered a toxic or adverse effect.

 

PGP Responses to Comments Corrective Actions

260410/31/2011 04:04 PM EDT



 

The phrase "toxic or adverse effects" includes effects that occur within waters of the U.S. on nontarget plants, fish or

wildlife that are unusual or unexpected (e.g., effects are to organisms not otherwise described on the pesticide product

label or otherwise not expected to be present) as a result of exposure to a pesticide residue, and may include:

 

-Distressed or dead juvenile and small fishes

-Washed up or floating fish -Fish swimming abnormally or erratically

 -Fish lying lethargically at water surface or in shallow water -Fish that are listless or nonresponsive to disturbance

-Stunting, wilting, or desiccation of non-target submerged or emergent aquatic plants

-Other dead or visibly distressed non-target aquatic organisms (amphibians, turtles, invertebrates, etc.)

 

The phrase, "toxic or adverse effects," also includes any adverse effects to humans (e.g., skin rashes) or domesticated

animals that occur either directly or indirectly from a discharge to waters of the U.S. that are temporally and spatially

related to exposure to a pesticide residue (e.g., vomiting, lethargy).

 

Draft Permit at 31-32. The Irrigation Entities cannot possibly know what is happening in the many miles of their canal

systems. The Irrigation Entities cannot afford the time or money to send personnel out to look for adverse incidents on

every mile of every canal and lateral every day. The Irrigation Entities can only report what they observe in their day-to-

day operations.

 

In addition subpart (1) is impermissibly and unknowingly vague. The requirement to report when a person or

organization "may have been exposed" to a "residue' is impossible to police. For example, a duck lands in a canal 5

days after it was treated. Has that "nontarget organism" been exposed to a residue? The duck flies off showing no ill

effects. Is there a duty to report? If not, why not? A person trespasses and swims in a canal two days after the

application of herbicide. The ditch rider kicks him out of the canal as recreation in the canal is not authorized. Again, is

there a duty to report every such event as an "adverse incident"?

 

The Solution: The Irrigation Entities suggest striking subpart (1) entirely, Subpart (2) of the rule is sufficient. The

Irrigation Entities also suggest altering the permit language to read "Adverse Incident means an incident that you have

observed or of which you otherwise become aware... "

 

The Irrigation Entities also object to the following language in for the 5 Day Adverse Incident Report "Within five (5)

days of a reportable adverse incident pursuant to Part 6.4.1, you must provide a written report of the adverse incident to

the appropriate EPA Regional office... " 5 days is insufficient time to draft a report after an adverse incident. Irrigation

season is an extremely busy time for canal operators and the Irrigation Entities do not have the time or the personnel to

draft a report 5 days after an incident.

 

The Solution: The Irrigation Entities request the following language: "After a reportable adverse incident pursuant to

Part 6.4.1, you must provide a written report of the adverse incident to the appropriate EPA Regional office within 20

days after an adverse incident." 
 

Response 

EPA agrees with the commenter regarding the change in language in Section 6.4.1 to read, “adverse incident means an incident that

PGP Responses to Comments Corrective Actions

260510/31/2011 04:04 PM EDT



 

you have observed or of which you have become aware […]” and has revised the permit accordingly.  Please refer to PGP

Comment Response Corrective Action Essay regarding the timeframe in which to submit written reports.

 

Comment ID 668.1.001.025

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

Adverse Incident Documentation: EPA requires permittees in Part 6 of the draft permit to identify, to the extent feasible,

situations where adverse effects occur where pesticide applications also occur, and to take specific actions in response

to identified adverse incidents that may have resulted from the permittee's pesticide application [FN 36] . The MCD has

several concerns about this section of the permit:

 

[FN 36] PGP Fact Sheet, p. 96  
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 668.1.001.027

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

Five (5) Day Adverse Incident Written Report: EPA requires that within five (5) days of a reportable adverse incident, an

operator must provide a written report to the appropriate EPA Regional office and/or to the State Lead Agency, and

must include several items of information. Permittees are required to provide oral notice to EPA within 24 hours (this is

reasonable) and then follow-up with a detailed written report [FN 38] within five (5) days of becoming aware of the

adverse incident. Failure to report such incidents is a permit violation. The MCD believes 15 days is more reasonable to

expect the typical permit holder to be capable of obtaining the necessary information and getting it delivered to the

appropriate offices. The MCD views as particularly difficult the (a) identification to affected species without being, or

recruiting, an expert (and also feel this may place additional burden on conservation district employees, who may be

asked to identify such species) ; (b) determination magnitude and scope of affected area (square miles or linear

distance); and (c) adverse effect determination (for aquatic plants this may be very difficult since permittees would have

to know something about the status of the plants before the discharge; e.g., were symptoms present prior to discharge).

However, the MCD agrees with EPA's statement that "some degree of detrimental impact to non-¬target species is to

be expected and is acceptable during the course of normal pesticide treatment. EPA expects operators to use their best

professional judgment in determining the extent to which non-¬target effects appear to be abnormal or indicative of an

unforeseen problem associated with an application of pesticides." [FN 39] The MCD agrees with EPA that assessing

and correcting adverse incidents may be complicated, and symptoms associated with adverse incidents are often
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vague or mimic other causes which may lead to incorrect diagnoses. The MCD also agrees that "observation of these

impacts does not necessarily imply that a pesticide has been misused or that there has been a permit violation or an

instance of noncompliance." [FN 40] Reporting of adverse incidents should not be required under this permit if: (a)

permittees are  aware of facts clearly establishing that the adverse incident was not related to their pesticide application

or that incident information received is clearly erroneous; (b) an adverse incident occurs to pests that are similar in kind

to pests identified as potential targets on the FIFRA label; or (c) EPA notifies permittees that the reporting requirement

has been waived for this incident or category of incidents. [FN 41] We believe it will be important for applicators to keep

on¬site their records of all visual inspections and determinations, even for these situations, as legal protection against

citizens' suits or EPA actions.

 

[FN 38] Draft PGP, pp. 21¬22

 

[FN 39] PGP Fact Sheet, p. 97 

 

[FN 40] Ibid 

 

[FN 41] PGP Fact Sheet, p. 96  
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

 

Comment ID 669.1.001.007

Author Name: Hut Thomas

Organization: Dayton & Montgomery County Public Health, Ohio

PGP section 6.4.1 and 6.4.2 require reporting of any adverse effects. This applies to a person, non-target, or habitat.

This section is very problematic. How does an operator determine if an adverse incident "may have resulted from a

discharge from your pesticide application"? The US EPA acknowledges in the fact sheet the complexity of drawing a

correlation between a reported adverse incident and a pesticide application. While the reported observation may not

imply a pesticide misuse, the anti-spray activists may use this section to initiate litigation against a mosquito control

program. It is recommended that the contact requirements in FIFRA be incorporated in the PGP and the permit

language be revised as follows: "Immediately upon becoming aware of an adverse effect, you must contact the

manufacturer of the product or as directed by the product label." 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.
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Comment ID 675.1.001.023

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

USEPA requires that within five (5) days of a reportable adverse incident, an operator must provide a written report to

the appropriate USEPA Regional office and/or to the State Lead Agency, and must include several items of information.

Permittees are required to provide oral notice to USEPA within 24 hours (this is reasonable) and then followup with a

detailed written report [FN 35] within five (5) days of becoming aware of the adverse incident. Failure to report such

incidents is a permit violation. MABA believes 15 days is more reasonable to expect the typical permit holder to be

capable of obtaining the necessary information and getting it delivered to the appropriate offices. We view as

particularly difficult the (a) identification to affected species without being, or recruiting, an expert; (b) determination

magnitude and scope of affected area (square miles or linear distance); and (c) adverse effect determination (for

aquatic plants this may be very difficult since permittees would have to know something about the status of the plants

before the discharge; e.g., was it already exhibiting symptoms). 

 

[FN 35] Draft PGP, pp. 2122 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

 

Comment ID 675.1.001.024

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

However, MABA agrees with USEPA's statement that "some degree of detrimental impact to nontarget species is to be

expected and is acceptable during the course of normal pesticide treatment. USEPA expects operators to use their best

professional judgment in determining the extent to which nontarget effects appear to be abnormal or indicative of an

unforeseen problem associated with an application of pesticides." [FN 36] MABA agrees with USEPA that assessing

and correcting adverse incidents may be complicated, and symptoms associated with adverse incidents are often

vague or mimic other causes which may lead to incorrect diagnoses. We also agree that "observation of these impacts

does not necessarily imply that a pesticide has been misused or that there has been a permit violation or an instance of

noncompliance." [FN 37] Reporting of adverse incidents should not be required under this permit if: (a) permittees are

aware of facts establishing that the adverse incident was not related to their pesticide application or that incident

information received is clearly erroneous; (b) an adverse incident occurs to pests that are similar in kind to pests

identified as potential targets on the FIFRA label; or (c) USEPA notifies permittees that the reporting requirement has

been waived for this incident or category of incidents. [FN 38] 
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[FN 36] PGP Fact Sheet, p. 97

[FN 37] Ibid

[FN 38] PGP Fact Sheet, p. 96 
 

Response 

 

EPA appreciates the commenter’s agreement with this permit language.

 

 

 

Comment ID 680.001.026

Author Name: Hamilton Keri

Organization: Wyoming Farm Bureau Federation

Section 6.4.3 deals with an adverse incident to a threatened or endangered species. Again, we are not sure whether

this type of action can be covered by a PGP. If the EPA believes it can be, then the wording is too subjective as it

relates to a discharge that "may have resulted" from an operators activities. 
 

Response 

EPA expects Operators to use their best professional judgment in determining the extent to which non-target effects appear to be

abnormal or indicative of an unforeseen problem associated with an application of pesticides.  The definition of “adverse incident”

has been clarified in Appendix A of the final PGP to indicate that reportable effects should be tied to exposure to pesticide

discharges to water of the U.S.  EPA believes it is reasonable to include adverse effects to threatened and endangered species along

with other non-listed species as reportable events.

 

Comment ID 687.1.001.016

Author Name: Unknown Unknown

Organization: Minor Crop Farmer Alliance (MCFA)

The Agency also proposes requiring the permit holder to telephone adverse incident reporting in 24 hours. The basis for

24 hours is not provided. This is not a situation which warrants a 24 hour notification. The Agency has information

obtained through the registration process, regarding the potential environmental impacts associated with the use of a

pesticide. Any response by the Agency to a pesticide related incident would likely be associated with administrative

processes and not likely result in immediate remedial action at the application site by the Agency. We appreciate that

the Agency would like to get any information about an incident as soon as possible. However, the burden such a notice
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requirement places on the operator should also be considered. We suggest that 72 hours be afforded for making such

initial notice, particularly since it appears that the failure to provide such notice may call into question whether the permit

conditions are being complied with. Similarly, the requirement of a written report to be filed within five days of the

incident should be extended to 30 days. Providing additional time to the operator to prepare and file such a report is

reasonable.

 

Additionally, further consideration should be given to determining the scope of an "adverse incident". Proposed

Appendix A defines the term to include circumstances where the operator has been made aware of an exposure to a

pesticide residue and the person or non-target organism suffered a toxic or adverse effect. As the Agency is aware,

there has been a significant debate regarding what constitutes a toxic or adverse effect. The Agency must provide

further, detailed guidance regarding these terms, particularly if the operator will be liable for a failure to report. Further, if

the pesticide product label already identifies a potential adverse effect to a non-target organism that may occur from

exposure to the pesticide, the Agency should make clear that if such effect occurs, such effect does not need to be

reported. 
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

 

Comment ID 696.001.006

Author Name: Debessonet Jeff

Organization: Bureau of Water, South Carolina Department of Health and Environmental Control

6. Adverse Incident - Endangered Species (6.4.3). The first sentence states, "… aware of an adverse incident to a

federally-listed ….", the word "to" should be changed to "affecting". 
 

Response 

EPA agrees with the commenter's suggestion and has modified the final permit to reflect this clarification.

 

Comment ID 705.1.001.027

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Page 22, Section 6.4.3, Adverse Incident to Threatened or Endangered Species or Critical Habitat

 

Reference: Entire Section 6.4.3.
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Comment: Delete this entire section as it will be required to be covered under an individual permit and has no place in a

general permit. 
 

Response 

EPA disagrees with commenter that this section does not belong in the general permit.  Similar to other adverse incidents, adverse

incidents to threatened or endangered species may occur as a result of discharges authorized under the PGP.  In those instances,

however, EPA believes it is important to notify the responsible federal agencies for these listed species to expedite any possible

response and corrective action.  EPA does not believe an individual permit provides any additional benefit for these types of

responses.

 

Comment ID 796.001.003

Author Name: Gardner John

Organization: Aquatic Systems, Inc.

Adverse Incident Reports: It is not practicable to expect a 24 hour response time to a reported adverse incident unless

all reports called into Aquatic Systems are forwarded to the EPA without investigation or confirmation there is any

relationship of the report to an herbicide application.  Aquatic Systems receives oxygen related fish kill reports all

summer long that are not related to a pesticide application but we can't get out to these sites and perform an

investigation and report in24 hours.  Also, a thirty day not a five day deadline on written reports is needed as five days

is impractical when water samples and paperwork have to make their way back to our headquarters in Pompano Beach

for analysis and review.  
 

Response 

Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 837.1.001.028

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

Operators should report all adverse incidents. 

 

The draft PGP inexplicably allows operators to self-determine whether they must report an adverse incident. See id. at

21. A more prudent approach would require operators to report all adverse incidents, with EPA refraining from punitive

action in only those cases EPA itself deems exempt.  Because covered operators are-by the very terms of the permit-

PGP Responses to Comments Corrective Actions

261110/31/2011 04:04 PM EDT



 

polluting public waters, a representative of the public, not the polluter, must determine if an adverse incident warrants a

response. The proposed self-determined reporting is both dangerous and contrary to the public interest. For example,

the third exception to reporting, which allows for non-reporting on the basis of "clearly erroneous" information, invites

abuse by dishonest operators. See id.  It is easy to imagine a situation where a legitimate third party advises an

operator of an adverse incident and the operator dismisses the notice in bad faith, failing to report the incident. How

would EPA hold that operator accountable?   
 

Response 

EPA disagrees with the commenter that the PGP relies solely on operators self-reporting adverse incidents.  The PGP also allows

for third party (and multiple party) notifications to EPA of adverse incidents.  If an Operator is found to have not reported such

incidents, however, the Operator may be considered to be in violation of the permit.

 

Please also refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 837.1.001.029

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

Operators should submit adverse incident reports online and EPA should make  those reports publicly available. 

 

The draft PGP appropriately requires prompt reporting of adverse incidents, but it should further provide public access

to those reports.  Again, EPA should establish an online system, similar to that of the NOI system, that allows operators

to upload adverse incident reports.  Then members of the public could review adverse incidents in their area.  This

requirement would not burden EPA because the draft PGP would already require operators to submit adverse incident

notification; indeed, it might streamline the reporting process because of the ease of online submission.  See 2010 Draft

PGP, at 20. Additionally, the threat of citizen enforcement, a cornerstone of the CWA, might further prompt an otherwise

intransigent operator to minimize and immediately respond to adverse incidents.   
 

Response 

Please also refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 906.1.001.006

Author Name: Harja John

Organization: Public Lands Policy Coordination Office (PLPCO), Office of the Governor, State of Utah
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Under Part 6.0 (Corrective Action Report) and under part 7.0 (Record Keeping and Annual Reporting), the PGP

requires reporting within five days of an adverse incident. Utah supports this reporting requirement because it is

appropriate if there is an adverse water quality effect attributable to pesticide application.  
 

Response 

EPA acknowledges the commenter's support for the PGP's adverse incident reporting requirements; however, after review of several

comments on this issue,  EPA determined it was appropriate to change this provision to require reporting within 30 days of an

adverse incident in order to provide time to collect the information required for the report.

 

6.5 - REPORTABLE SPILLS AND LEAKS

Comment ID 248-cp.001.017

Author Name: Knepper Randall

Organization: Saginaw County Mosquito Abatement Commission

Spill, Leak, or Other Unpermitted Discharge Notification. I assume this section only pertains to spills in water but this

section never clarifies this point and there could be spills of pesticide on land. Maybe this is understood as this is part of

the NPDES permit but I just don't want someone trying to expand this beyond spills in water. 
 

Response 

EPA affirms that Part 6.5 of the permit only pertains to leaks, spills, or other releases into waters of the U.S.  EPA acknowledges

the comment and has modified the final permit to reflect this clarification.

 

Comment ID 621.1.001.005

Author Name: Peele Mitch

Organization: North Carolina Farm Bureau

Certain Unavoidable Discharges

While we support the product stewardship of pesticide use, accidents can happen and are many times outside of the

control of the applicator. Vehicular accidents, equipment failure, and natural disasters can all result in unintended

discharges in or near "waters of the US". The draft PGP fails to include coverage for these types of events. We urge

EPA to revise language that includes an "upset provision". 
 

Response 
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EPA acknowledges commenter’s concern but acknowledges that Part B.13 in Appendix B of both the draft and final permit provide

the standard NPDES upset provisions.  EPA does allow for these kinds of upsets as mentioned by the commenter.  Appendix B.13

defines such upsets as an “exceptional incident in which there is unintentional and temporary noncompliance […]”.  However,

Section B.13 also states that “an upset does not include noncompliance to the extent caused by operational error, improperly

designed treatment facilities, inadequate treatment facilities, lack of preventive maintenance, or careless or improper operation.”

Such upsets are affirmative defenses to enforcement actions brought for noncompliance. 

 

Comment ID 740.001.015

Author Name: Carlson Donald

Organization: Kansas Department of Health and Environment (KDHE)

Permit Page 23, Part 6.5.1 : Our experience has been that the regulated community has no idea whether or when they

need to report under these provisions . Reference to these requirements need to be simplified and made

understandable as to when the pennittee is subject to reporting requirements . This can be done broadly and in a

general manner allowing the regulatory agency to make a determination as to whether the operator reporting was

actually required . 
 

Response 

The language in Part 6.5.1 of the PGP is based on existing requirements included in other general permits.  EPA specifies, “where a

leak, spill, or other release into waters of the United States containing hazardous substance or oil in an amount equal to or in excess

of a reportable quantity […],” such reportable quantity as stated in the permit can be found in 40 CFR Part 110, 40 CFR Part 117,

and 40 CFR Part 302.  EPA believes this language is clear and specific as to where a permittee needs to report under this section.

Please also refer to the PGP Comment Response Corrective Action Essay.

 

6.6 - OTHER CORRECTIVE ACTION AND DOCUMENTATION

Comment ID 506.1.001.014

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

TDA recommends 14 days for documenting the required Corrective Active Documentation. TDA believes that five (5)

days does not provide enough time to compile the necessary data and to complete a written document. 
 

Response 
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Please refer to PGP Comment Response Corrective Action Essay.

 

Comment ID 666.1.001.009

Author Name: Saums Glenn

Organization: Surface Water Quality Bureau,  New Mexico Environment Department

Part 6.5.1 of the PGP (also discussed on Page 97 of the Fact Sheet) requires the permittee to call the EPA Incident

Reporting Contact to report any spill or leak. The PGP should also require notification of the proper state, tribal or

territorial authorities. 
 

Response 

Operators are required to report spills or leaks to the National Response Center and maintain records of spills and leaks under the

PGP.  EPA believes that requiring operators to additionally report adverse incidents to multiple state contacts would unreasonably

increase burden for permittees.  However, EPA acknowledges the commenter's request and may consider this option in future

modifications to the permit.
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7.0 - ANNUAL REPORTING AND RECORDKEEPING [REQUEST FOR

COMMENT]

Comment ID 177-cp.001.002

Author Name: Hipkins Pat

Organization: Virginia Cooperative Extension

If an entity files a NOI based on projections but then doesn't meet the threshold, are they still responsible for doing the

annual paperwork -- such as documenting an IPM program, developing and filing a Pesticide Discharge Management

Plan, submitting an annual report, and making and maintaining pesticide application records? 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 212.001.005

Author Name: Pinagel D.

Organization: Aquatic Control, Inc.

Additionally, annual reporting is already required by our permit requirements in Michigan. I do not feel that an extra

burden of annual reporting by the proposed NPDES permit is necessary. I particularly object to disclosing my customer

base to the general public as part of the reporting process. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 213.001.003

Author Name: Benser J.

Organization:  

I would also like the EPA to know I am totalt against annual reporting that includes my client list, which contains

confidential information. 

PGP Responses to Comments Annual Reporting and Recordkeeping [Request for comment]

261610/31/2011 04:04 PM EDT



 

 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 217.001.002

Author Name: Kretsch Kevin

Organization: Lake Restoration Inc.

Many have been our customers for 20 or 30 years. For this reason, we are very concerned that the information provided

with our records remain confidential. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 218.001.003

Author Name: Kirkpatrick, Jr. W.

Organization: Aquatic Environment Consultants Inc.

Over the years we have spent over $200,000.00 to advertise and build our client base. Additionally we have incurred

the cost of following up on many leads that have not turned into clients. Our client list is our most valuable Trade

Secrets and is something we protect from competing companies. Our clients list needs to be protected from full public

view. The Pennsylvania Code Title 25. Environmental Protection Chapter 92 for NPDES in section 92.63 Public access

to information states that the director may protect any information other than effluent data. This includes trade secrets,

which our client list is probably our most valuable. It also appears that under the Fourth Exemption of the federal statute

(Section 552 (b) (4) of the Federal FOIA. 5 U.S.C. Section 552) there is protection for trade secrets and commercial

information from competitors. This legal precedence needs to ensure that there is some mechanism for protection of

our Trade Secrets from competition that has not earned access to this valuable information. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay
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Comment ID 230.001.003

Author Name: Harland B.

Organization:  

Keeping records for eight years is insanity.....I do not have the capability to do this nor the space....I would have to rent

a different building or move my office completely. Again, an extra expenditure our business CAN NOT afford. I will not

provide a client list in any annual report. That involves confidential information and I would quit my business before

handing over confidential information that EPA has no reason for needing.....absoultely none!!! If I had to give EPA a

client list I know atleast half of my customers would quit utilizing my services because they do not want their information

getting out. Again, another way these requirements are going to cut our business off at the ground level. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 232-cp.001.007

Author Name: Hipkins Pat

Organization: Southern Region Pesticide Safety Educators

The proposed recordkeeping cycle and data elements are not congruent with existing requirements for certified

applicators in many states. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 233.1.001.004

Author Name: Gage Terry

Organization: California Agricultural Aircraft Association (CAAA)

We concur with the EPA's determination that the operator of the property is the responsible party for reporting

requirements. This individual will have more knowledge of the area requiring pest management and overall cultural
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practices than someone hired to perform a specific service. However, we have concerns with the requirement that for

hire applicators would have reporting requirements should their applications reach specified acreage thresholds. 

 

This standard is likely to create duplicative reporting and creates confusion in the regulated community. Who would be

considered at fault should one party missed a reporting requirement that they committed to? What if an applicator

making several applications in different locations met the threshold? In a day, an applicator can cover 800 - 1200 acres

and with multiple aircraft this acreage grows. Typically, applicators receive little advanced notice of request for service

and many times planned applications are rescheduled due to meterological or other issues outside our control.

Requiring the applicator to submit the NOI will create an additional hurdle, slowing application process and potential

requiring additional applications. Additionally, the some of the information required on the NOI, such as Pest Density, is

outside our area of expertise. We encourage EPA to minimize this confusion and eliminate the for hire applicator from

the reporting requirements. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 239.1.001.003

Author Name: Wright Dana

Organization: Tennessee Clean Water Network (TCWN)

Required record keeping must also include the components of the permit noted in Section 4.1. Monitoring data should

be submitted to the EPA by the permittee on an annual basis and be readily available to the public. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 240-cp.001.005

Author Name: Harmon Lynn

Organization: American Falls Reservoir District No. 2, Shoshone,  Idaho (ID)

The recordkeeping burden created by the general permit is excessive and unnecessary. It will open operators up to

third party law suits by environmental groups and others. 
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Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 245.1.001.004

Author Name: Kiester Ronald

Organization: South Board of Control (SBOC)

Recordkeeping: All recordkeeping should be kept simple. Any unnecessary recordkeeping is time consuming,

expensive and information is lost in the system and will not be utilized. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 248-cp.001.018

Author Name: Knepper Randall

Organization: Saginaw County Mosquito Abatement Commission

Recordkeeping and Annual Reporting. EPA recommends that all operators covered under this permit keep records of

acres or linear miles treated for all applicable use patterns covered under this general permit. The records should be

kept up-to-date to help you determine if you will meet the annual treatment area threshold during any calendar year, as

identified in Part 1.2.2 I understand the value of records and this is currently required by state law. I do have concerns

of how this information needs to be reported in annual report. If I can say our agency treated 4,500 acres of seasonally

flooded woodlands in Richland township this is fine, however if I have to give and address and location for the 1,500

larvicide applications that made up the 4,500 acres this could become a burden and for what benefit. On a normal year

we probably treat over 10,000 specific locations for seasonally flooded woodlands. I just don't want the annual report to

require so much specific information that it will require great quantities of manpower to produce. It also talks about

annual area threshold during any calendar year. I don't recall this being specified in Part 1.2.2 but here it sounds like it

is. I'm not sure what the annual area threshold is? It would be really difficult to determine amount of insecticide used in

advance since mosquito populations are so driven by climatic conditions. 
 

Response 
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Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 248-cp.001.019

Author Name: Knepper Randall

Organization: Saginaw County Mosquito Abatement Commission

Documentation of any equipment cleaning, calibration, and repair (to be kept by pesticide application equipment

operator. Records for maintenance are important and should be kept but I don't think this information is something that

should be submitted in annual reporting. This section should remain as written that records stay with operator and not

required in annual reporting. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 248-cp.001.020

Author Name: Knepper Randall

Organization: Saginaw County Mosquito Abatement Commission

Annual Reporting. It would be nice if EPA could provide an example of what they would like annual report to contain

and how detailed. Maybe a form with pertinent info required. I do not want these annual reports to be 100's of pages

long, and this could easily happen at our operation if great detail is required. It would simply be impossible to identify,

name, and provide size of every body of water larvicided for mosquito control. Please be reminded that much of the

water we larvicide is temporary and often only a few feet by a few feet in dimensions. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 254.1.001.002

Author Name: Hater Adam

Organization: Jones Fish & Lake Management
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According to the EPA, annual reporting will be necessary to achieve compliance with the NPDES permits. The

proposed annual report would include proprietary information, such as customer name and address, which would then

be added to the public record. Our client list has been accumulated and developed over the past 20 years. Hundreds of

thousands of dollars, as well as a great deal of time, have been invested in marketing and advertising to these clients. It

is both absurd and unacceptable to think that this highly valuable information would be readily available to anyone with

internet access. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 258.1.001.008

Author Name: McLaurin Allen

Organization: Southern Cotton Growers Inc.

We urge EPA to simplify the reporting requirements, limiting the information to that which is essential to determine

compliance. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 264.1.001.012

Author Name: Lomberk Heather

Organization: Cumberland County (New Jersey) Mosquito Control Division

If some pesticide applicators, as outlined in the Fact Sheet, are required to submit annual reports, then all who apply in

or near waters of the US should have to submit them. Applicators should not have to submit specific names of water

bodies treated. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay
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Comment ID 265.1.001.012

Author Name: Lomberk Heather

Organization: New Jersey Mosquito Control Association

If some pesticide applicators, as outlined in the Fact Sheet, are required to submit annual reports, then all who apply in

or near waters of the US should have to submit them. Applicators should not have to submit specific names of water

bodies treated. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 266-cp.001.009

Author Name: Respess Gary

Organization: North Carolina Cotton Producers Association, Inc.

We urge EPA to simplify the reporting requirements, limiting the information to that which is essential to determine

compliance. We also suggest that EPA develop a form that could be completed by the operator. Such a form would

standardize each report and minimize omissions in the myriad of information being requested. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 267.1.001.010

Author Name: Carlson Douglas

Organization: Indian River Mosquito Control District

In Florida, mosquito control programs routinely collect pesticide application data and report on this use and inventory

amounts to the Florida Department of Agriculture and Consumer Services. Consequently an annual NPDES reporting

requirement should not be particularly burdensome. However, one concern is that our District's reports could be

misconstrued leading to the belief that all of our applications are impacting "waters of the U.S." when many (in particular
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adulticiding applications) do not drift to these designated water bodies. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 268.1.001.003

Author Name: Deschamps Timothy

Organization: Central Massachussetts Mosquito Control Project (CMMCP)

Annual reports are generated each year by our office and distributed through our member city and town halls, and are

available through our website (www.cmmcp.org). Annual operations reports showing summaries of ditch maintenance,

pesticide outputs, etc. are required by the State Reclamation & Mosquito Control Board (SRMCB) and are available

online. The Mass. Pesticide Bureau requires an annual report of all pesticide usage. To require additional reporting

would not only be redundant but would be an additional administrative burden that our limited budgets may not allow. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 269.1.001.010

Author Name: Stieren Terry

Organization: Minnesota Pesticide Information & Education

7. Records required under the NOI are classified as public information

 

Currently pesticide application records are private in the state of Minnesota. The records, along with all of the other

information required under the NOI (see diagram page 1) would be classified as public information under the EPA

proposal. There is no rational for making this information available to anyone other than the state and federal agencies

responsible for enforcement of this permit. We would oppose making the records required available to the general

public.

 
 

Response 
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Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 271.1.001.004

Author Name: Etherson Kellie

Organization: Gainesville Mosquito Control (GMC)

The process is complex enough without offering some help and guidelines for us to use to work our way through the

permitting process. Templates would offer everyone from the smallest programs to the largest a consistent and correct

(and approved) way to submit the data and information that you are requiring for the permitting process. Most of us

collect the data and information that is required - we just need a feasible and effective form that can be filled out and

sent in electronically. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

 

Comment ID 277.1.001.011

Author Name: Pennington Larry

Organization: North Side Canal Company

The recordkeeping burden created by the general permit is excessive and unnecessary. It will also open operators up to

third-party lawsuits by environmental groups and others -- this will drive some irrigation districts and canal companies

away from the use of aquatic herbicides entirely. districts and canal companies away from the use of aquatic herbicides

entirely. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 281.1.001.031

Author Name: Adrian Gerald
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Organization: United Phosphorus Inc. (UPI)

This section should not apply to "small government jurisdictions," "small organizations" or private landowners that treat

less than 10,000 acres of water.

 

If a "for hire" aquatic applicator exceeds the annual threshold (10,000 acres) and is required to submit an annual report,

the Agency should not be allowed to disclose his or her annual report to the public without protection.  The Annual

report for a 'for hire" applicator is essentially his or her client list.  A client list is confidential business

information (CBI) and should be treated as such by the Agency because if it is released it could cause substantial harm

to the applicator's competitive position.

 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 282-cp.001.005

Author Name: Tolar Bryan

Organization: Georgia Agribusiness Council (GAC)

By making such paper-work violations public, you would expose operators to unnecessary legal risks from citizen suits. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 282.1.001.005

Author Name: Tolar Bryan

Organization: Georgia Agribusiness Council (GAC)

By making such paper-work violations public, you would expose operators to unnecessary legal risks from citizen suits. 
 

Response 
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Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 292.1.001.014

Author Name: Lewis Trent

Organization: PondMedics Incorporated, North Texas Hydrologists, Incorporated

Remove the requirement for annual reporting due to disclosure of CBI to the public.

 

Our confidential business information is invaluable to the success of our company. Any compromise to this would result

in a devastating loss. CBI must be the top priority to you and you must protect it through this entire process. If you

respect our industry, you'll respect our need to maintain confidentiality. This will require you to remove the PDMP

requirement (Section 2.2) in order to maintain our confidentiality. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 293.1.001.005

Author Name: Hansten Alan

Organization: North Side Canal Company, Ltd.

Since this permit will be developed and placed into effect regardless ofmy opinion with respect to its ability to achieve

anything beneficial to the environment, I ask that the EPA revise it in such a way as to minimize the economic impact it

will have on entities that use aquatic pesticides by considering the following: Keep the record keeping and paperwork to

a minimum to save time, trees, and money. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 294.1.001.007

Author Name: Goehring Doug

Organization: North Dakota Department of Agriculture
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The record-keeping provisions in the PGP are extensive. Furthermore, many of the requirements are duplicative since

certain types of pesticides application records are already required under FIFRA and 40 CFR Part 170. I urge EPA to

reduce the record-keeping requirements to reduce the burden to pesticide users as much as allowed by the CWA. I also

urge EPA to not require record-keeping provisions beyond those required by 40 CFR Part 170. That way, pesticide

users could maintain one set of pesticide application records and simultaneously comply with both FIFRA and the PGP. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 296.1.001.004

Author Name: Delaney Tom

Organization: Professional Landcare Network (PLANET)

By making such paperwork violations public, the EPA would expose operators to unnecessary legal risks from citizen

suits. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 296.1.001.014

Author Name: Delaney Tom

Organization: Professional Landcare Network (PLANET)

PLANET is concerned that for many decision-makers and applicators these records will necessarily have to be

recorded almost daily throughout the treatment season. For such operators, especially small for-hire applicators, this

will require several hours per day either by the pilot or ground-rig operator, or the hiring of skilled record keepers. Such

expenses may be unsustainable for small operators. In addition to these requirements, the states already have record-

keeping requirements which will just add to work and cause two sets of records. 
 

Response 
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Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 299.1.001.008

Author Name: Kaufman Leslie

Organization: Kansas Cooperative Council (KCC)

The record keeping requirements outlined by EPA in Part 7 pertain to any entity that is required to submit an NOI and

included any pesticide applicator that is hired by such an entity to perform activities covered by the permit. This is

another area where we believe the increased recordkeeping burden on agribusiness will be felt most heavily during the

busiest times of the year and will require additional work hours to be in compliance. This could be a significant burden

on certain agribusinesses with limited staff and/or limited financial ability to hire additional staff. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 300.1.001.008

Author Name: Moore Jerrald

Organization: Georgia Transmission Corporation (GTC)

Species identification will be a particular problem when it comes to recordkeeping. The permit's recordkeeping

requirements (§ 7.2) require records of "target pests" and "pest density prior to pesticide application." This will not

always be possible to provide, and at best it will be difficult and burdensome. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 300.1.001.011

Author Name: Moore Jerrald

Organization: Georgia Transmission Corporation (GTC)

Records (§ 7.2) and annual reports (§ 7.4) must include identification of any waters, by name or location, to which a
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pesticide was discharged. Again, this will be impossible in many cases. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 307.1.001.009

Author Name: Lange Mark

Organization: National Cotton Council (NCC)

EPA's proposed requirements for an annual report and Pesticide Discharge Management Plan (PDMP) are overly

burdensome and excessively detailed. Such detail is dubious in view of the fact that the PGP provides no additional

environmental protection above the FIFRA label. 

 

EPA has selected thresholds such that most if not all operators will be classified as large and will be required to develop

a PDMP. Such reporting will add costly demands on personnel and resources for all operators required to develop a

PDMP. Smaller operators with more limited resources may have to forgo necessary treatments in order to meet

paperwork requirements thus potentially endangering human health or environmental benefits. NCC requests that EPA

conduct a detailed analysis on the resources that will be required for such reporting including the impact on small

businesses and the increased risk to human health and environmental quality. 

 

NCC believes that most of the requirements under the PGP such as IPM, regular maintenance, and calibrations are

already routinely done by professional applicators. However, the detail being proposed for reporting is excessive and

probably not commonly practiced by most applicators. NCC urges EPA to simplify the reporting requirements, limiting

the information to that which is essential to determine compliance. NCC would also suggest that EPA develop a form

that could be completed by the operator. Such a form would standardize each report and minimize omissions in the

myriad of information being requested. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 311.1.001.024

Author Name: Van Wychen Lee

Organization: Weed Science Society of America (WSSA)

PGP Responses to Comments Annual Reporting and Recordkeeping [Request for comment]

263010/31/2011 04:04 PM EDT



 

Recordkeeping and Annual Reporting - The recordkeeping and annual reporting required by EPA in Part 7 apply to any

entity required to submit an NOI as well as any pesticide applicator hired by such entity to perform activities covered

under this permit. Recordkeeping requirements identified in Part 7.2 (p.25) are to be kept by the NOI-filing

organizations, although for-hire applicators must keep records at their business site of equipment maintenance and

calibration. All records are to be documented as soon as possible but no later than 14 days after completion of an

activity, and kept for at least 3 years. The EPA requires all entities to submit an annual report to EPA if they are

required to submit an NOI.  The WSSA believes these requirements will delay research and add significantly to the cost

of scientific studies - many of which are conducted on strict budgets provided by granting organizations or under Good

Laboratory Practices (GLP) methods for FIFRA registration or product labels.  Any potential benefit realized by EPA is

significantly outweighed by the extra burden such recordkeeping and reporting adds to normal research practices and

schedules.  The WSSA urges EPA to eliminate CWA recordkeeping and reporting requirements for public and private

R&D organizations conducting scientific pesticide research for publication or product development.    
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 314.1.001.009

Author Name: Keeling John

Organization: National Potato Council (NPC)

There is concern that the extensive recordkeeping and documentation proposed for the PGP will unnecessarily add

additional cost to doing what is currently standard operating procedure. EPA should dramatically simplify the proposed

record keeping and reporting requirements. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 315.1.001.006

Author Name: Peterson Jack

Organization: Arizona Department of Agriculture

Record keeping should be clarified, streamlined, have forms developed or something else to simplify keeping track of all

that is required by this permit.  Areas where this is applicable include maintenance, application information, IPM, PDMP,
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annual reporting, and adverse affects.  
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 315.1.001.014

Author Name: Peterson Jack

Organization: Arizona Department of Agriculture

The permit states that records must be kept for 3 years from the date that your coverage under this permit expires.

Since the permit is good for 5 years we interpret this to mean that records need to be kept for up to 8 years. USDA

record keeping for RUPs is 2 years, Arizona requires 3 years.  You only need to keep records for a potential IRS audit

for 7 years.  If the intent is to keep records for 3 years this needs to be clarified.   
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

 

Comment ID 316.1.001.002

Author Name: Hater Adam

Organization: Jones Fish Hatcheries, Inc.

We have built up a substantial client base over the past twenty years. The annual reports required by the EPA would

include both customer name and address; this proprietary information would then become public record. We have

invested a great deal of time and money building this base and it is disturbing that anyone with a computer could obtain

this valuable trade information. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay
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Comment ID 319.2.001.016

Author Name: Guthrie, Sr. Douglas

Organization: Monmouth County Mosquito Extermination Commission (MCMEC)

The appropriateness of the scope of operators required to submit annual reports and the type, level of detail, and

practical utility of the information being requested. Who should have to submit an annual report and what should they

tell us?

 

According to the fact sheet (page 100), the annual report is supposed to be a summary of the pest control activities for

each applicable use pattern. The way the annual reporting requirements are written in section 7.4 of the PGP, the EPA

will receive details about each physical location where pesticides were applied during the calendar year. In mosquito

control, a treatment area could range from a tire rut to a large coastal wetland and everything in between. Specifically,

7.4 d. 1-7 lists several pieces of information to report "for each pest treatment area." Should 7.4 d. read "for each pest

management area" vs. "for each pest treatment area? If the former is correct, EPA would receive summary information

for a larger area (7.4d.2-7) while still receiving a very detailed list of locations where pesticides were applied. If the latter

is correct, EPA will receive all pesticide records on an annual basis.

 

Regarding 7.4d.1., "identification of any waters or other treatment area, including size, to which pesticides were

discharged," this language implies that EPA wants the location of all application even those not in or near a water of the

United States. Does this include sites like abandoned swimming pools, tire piles, tire ruts that may or not be connected

to a water?

 

Regarding size in acres or linear feet, larval mosquito habitat can vary in size due to flooding conditions. At one time

during the year, a woodland pool could be an acre in size; as it dries down, it could be a smaller pool or several smaller

pools less than 20 sq. feet. Does EPA want or need to know this variation? The specific size of treatment areas would

be difficult to measure in the field over the course of a season and with each inspection. To require such would be

onerous to the applicator.

 

MCMEC has a list of over 3700 sites known to be larval mosquito habitat at one time or another. While all may not be

treated, most are inspected at least once a year; many more than once. In addition, MCMEC receives on average over

650 Requests for Service from the public per year which may or may not result in a pesticide application on or near that

address. MCMEC also aerially larvicides 160 airblocks of varying size. Finally, MCMEC participates in field trials of

pesticide products where the locations are identified as test sites. Currently, there is no standard format for recording

the location of these sites. No area is currently identified according to waterway or watershed. For example, the

larviciding sites are given a specific name route name and number with a description of what to inspect. That

description could cover more than one larval habitat (for example, check drainage ditch to east of house # 10 and low-

lying area behind # 11). Requests for service are identified by address; however, the mosquito larval habitat treated

could be at a different address. Airblocks are polygons labeled and numbered according to municipality (FR-1 for

Freehold, airblock 1). As is, the location may not have meaning unless accompanied by maps or keys. Transferring all

of this information to GIS or lat/long for each location would be intense undertaking that should be phased in over time.

 

According to the Fact Sheet, USEPA expects to have an online system for submission of annual reports. This system
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needs to be capable of handling high volumes of information provided in different formats. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 320-cp.001.014

Author Name: Rainey Tadhgh

Organization: Associated Executives for Mosquito Control Work in New Jersey

If some pesticide applicators, as outlined in the Fact Sheet, are required to submit annual reports, then all who apply in

or near waters of the US should have to submit them. Applicators should not have to submit specific names of water

bodies treated. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 321.1.001.012

Author Name: Zickert Cory

Organization: Wisconsin Lake and Pond Resource LLC

Difficult to find the purpose behind the large amounts of paperwork we are required to prepare and keep. This paper

work will require large amounts of time that is valuable time spent out of the field when we are able to make the majority

of our money. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 334.1.001.007

Author Name: Wogsland Dan
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Organization: North Dakota Grain Growers Association (NDGGA)

Reporting requirements in the NPDES process must be reasonable in scope and should be minimized to an acceptable

level. Onerous reporting requirements would present an undue regulatory burden while at the same time would do little

to improve water quality in the state. 

 

Additionally, data reports should remain with the pesticide applicator subject to necessary EPA review. This would

protect the applicator's proprietary information and would at the same time allow EPA the ability to review the records

as needed.   
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 337.1.001.010

Author Name: Knight Sylvia

Organization: Earth Care Ministry

Section 7 addresses reporting processes. The itemization of information needed for an annual report is comprehensive.

However, the absence of required notification to the public is unfortunate, for it continues a tradition of secrecy around

pesticide uses that diminishes user accountability to the larger community of life, and continues a lack of reverence for

life on Earth and its deep interrelatedness.

 

RECOMMENDATIONS:

1. Please require that NOIs and any related reports of spills or contamination be reported at state levels.

2. Please require that PGP annual reports be posted online at state and EPA websites. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 340.1.001.004

Author Name: Weir Nichole

Organization: Cason & Associates, LLC
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Another cause for concern for our business is the proposed permit record keeping requirements and the need for a

written pesticide discharge management plan. It is estimated that in order to comply with everything in the draft PGP,

our small business would need approximately 20 hours per week of one person's time devoted to this. For a company

that only has four full-time employees, having to add another half-time person would create an extreme financial burden

that could have a detrimental effect on the business. 

 

In addition, we have very strong concerns over the annual reporting requirement which would include our customers'

information. We view our customer list, including addresses and phone numbers, as confidential business information. If

a competitor had access to this information, it could be detrimental to our company.   
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 344.1.001.012

Author Name: Kennedy Keith

Organization: Wyoming Crop Improvement Association (WCIA)

Recordkeeping and Annual Reporting: The recordkeeping required by EPA in Part 7 apply to any entity required to

submit an NOI as well as any pesticide applicator hired by such entity to perform activities covered under this permit.

EPA requires records to be kept by the NOIfiling organizations, although forhire applicators must keep records at their

business site for equipment maintenance and calibration. [FN 38] All records are to be documented as soon as possible

but no later than 14 days after completion of an activity, and kept for at least 3 years, and perhaps up to 8 or more

years (given that a general permit is usually valid for no less than 5 years, and is often extended, due to rulemaking

constraints with new general permits). WCIA is concerned that for many organizations (decisionmakers and applicators)

these records will necessarily have to be recorded almost daily throughout the treatment season. For such operators,

especially small forhire applicators or farmers, this will require several hours per day either by the pilot or groundrig

operator, or the hiring of skilled record keepers. Such expenses may be unsustainable for small operators. WCIA is also

concerned that some of the required records will need to be duplicated by the decisionmaking entity and any applicator

hired by that entity. EPA appropriately segregates the equipment maintenance and calibration records to the forhire

applicators, but doesn't similarly segregate other required records (e.g., pest density prior to pesticide application) to the

decisionmaking organizations. EPA requires all entities to submit an annual report to EPA if they are required to submit

an NOI. WCIA interprets this to mean that decisionmaking organizations, and not custom or forhire applicators, must

submit the reports. 

 

[FN 38] Draft PGP, pp. 2425 
 

Response 
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Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 356.1.001.016

Author Name: Unknown Unknown

Organization: Lee County Mosquito Control District (LCMCD)

Page 31784, D. Key Permit Provisions for Which EPA Is Soliciting Comment; Annual Reports

 

The Agency is interested in comment on the scope of operators required to submit annual reports and the type, level of

detail, and practical utility of the information being requested.

 

LCMCD Comment The threshold for NOI needs to be adjusted to not cover small to mediumsmall operators. The

requirements for NOI participants is very comprehensive and beyond the personnel and financial capability of these

lower level users. Some of the data collection and reporting content for NOI participants is a duplicate of that required

by State licensing, however the usefulness to the Agency can be only assessed by those within the Agency utilizing the

information. If the Agency becomes merely a depository of the information, the level of detail within the report is

unnecessary since the data are available upon request from the entity. The need for the information would be in the

rare event of an adverse effect. Adverse effects are not a characteristic of mosquito control and would only be the result

of an accidental spill if FIFRA regulations are followed. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 360.1.001.012

Author Name: Diehl Ted

Organization: North Side Canal Company, Ltd.

Record Keeping. The record keeping burden created by the general permit is excessive and unnecessary. It will open

the canal company's operation up to third-party lawsuits by environmental groups. This will increase the cost of water

delivery with the hiring of two more employees. We are required to abide by more rules and regulations as well as drive

our food growing to China because of cost.  
 

Response 
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Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 364.1.001.024

Author Name: Schmidt J.

Organization:  

7.0 Recordkeeping and Annual Reporting - This section is entirely unrealistic and burdensome under the EPA proposed

threshold level requirements as it captures virtually anyone applying aquatic pesticides including small pond owners

whose waters may be determined to be "waters of the U. S. under the currently unclear and litigated definition. Only an

attempt is made in the language stating that this could be "harmonized" with "FIFRA record-keeping practices" to avoid

duplication, however, such arbitrary language provides limited legal reassurance. The more extensive, record-keeping

requirements under those obligated to submit NOI's as specified under the EPA Draft PGP

 

proposed threshold limits would be economically burdensome and unwieldy for the vast majority of these small

businesses. Compliance would impose costs that would be devastating to their survival. I trust this will be borne out in a

number of comments received from the industry. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 374.001.007

Author Name: Hogan Leland

Organization: Utah Farm Bureau Federation (UFBF)

7. Section 2.0

 

Utah Farm Bureau is very concerned that the record keeping requirements to document compliance with the

technology-based effluent limitations could impose an unnecessary burden on Utah farmers and ranchers. Farm

Bureau continues to express concerns to US EPA regarding the costs associated with added reporting and unfunded

mandates on the states regulatory agencies. We request that EPA consider costs and unfunded mandates as you

consider the final permit, keeping these requirements to a minimum. Please keep in mind, protecting water quality is the

goal, not unnecessary record keeping and reporting. 
 

Response 
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Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 377.1.001.010

Author Name: Stine James

Organization: National Rural Electric Cooperative Association (NRECA)

- Species identification will be a particular problem when it comes to recordkeeping. The permit's recordkeeping

requirements (§ 7.2) require records of "target pests" and "pest density prior to pesticide application." This will not

always be possible to provide, and at best it will be difficult and burdensome. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 377.1.001.013

Author Name: Stine James

Organization: National Rural Electric Cooperative Association (NRECA)

- Records (§ 7.2) and annual reports (§ 7.4) must include identification of any waters, by name or location, to which a

pesticide was discharged. Again, this will be impossible in many cases. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 378.1.001.010

Author Name: Dwinell Steven

Organization: Florida Department of Agriculture and Consumer Services

As noted in Part II of these comments below, the Department recommends a modification of the annual reporting

requirements to make these more reasonable and useful. In addition, the Agency should require these reports and

record keeping only for those operators required to file an NOI. As noted in Comment 6 above, it is unlikely that
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operators not required to file an NOI will be aware of the permit conditions requiring recordkeeping and the Agency and

state regulatory agencies will not be able to ensure compliance with these requirements by all operators covered by the

permit. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 378.1.001.028

Author Name: Dwinell Steven

Organization: Florida Department of Agriculture and Consumer Services

The application of the requirement for the development of an annual report to those operators who are required to file

an NOI is appropriate. It would not be reasonable to require annual reports for operators who are below the threshold

for an NOI. 

 

The elements identified in the proposed PGP as being part of the annual report, however, need to be reconsidered. The

Agency should consider the potential resource demand this will place on the operators, the Agency itself, and the state

regulatory agencies that will have to accept, review, and archive these reports. The requirements for reporting specific

pesticide registration numbers, concentration of application, and application rate will greatly complicate the reporting

procedure and data storage requirements. A more generic report would reduce these resource demands. 

 

The requirement to identify the waters in the treatment area is the most resource intensive requirement for both the

operator and the regulatory agencies. Water bodies can be described in many different ways, and, without an intensive

effort to standardize this process, many hours of time and many dollars will be spent trying to collect and store this

information. 

 

One option that the Agency should consider is to modify this part of the annual report and replace it with a requirement

that the operator list the county or counties in which the operator has applied pesticides. The Agency or other regulatory

agencies can then request information on particular water bodies from operators making pesticide application in

counties for which more information is needed. This will also avoid a potentially major problem of differing descriptions

for water bodies, which can render the information collected by the Agency useless. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay
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Comment ID 379.1.001.012

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

In the regulation within the Annual Reporting section, SWDS recommends placing the deadline of February 1st at the

very beginning of this paragraph to make it very clear as to when the deadline is.

 

SWDS recommends that after the text, "You must submit the annual report electronically through EPA's online data

management system", add "in the form of a pdf with the signature page also scanned electronically."

 

The annual report should additionally contain the name and concentration of the product used.

 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 379.1.001.055

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

In regard to recordkeeping, in Section 7.2 the draft permit is calling for quite a lot of information to be recorded and

retained, but admittedly a lot of the required information is already being recorded and retained by at least the more

professional or well-funded aquatic pesticide users (as is the case for the DFW).  However since we understand that

such records will be publicly accessible upon request to EPA or a state water resources regulatory agency (SWRRA),

possibly coming from citizen activists who might then choose to critique such records, and that these records must also

be "accurate and complete and sufficient" to demonstrate permit compliance, concerns then arise as to what might

actually constitute "accurate and complete and sufficient."  Once again due some apprehensions about how such

records might be viewed or even used against an aquatic pesticide applicator, there might be a tendency to now overdo

such recordkeeping beyond whatever is needed for operational utility, to occur in counter-productive and undue manner

relative to whatever might truly be needed for operational purposes. Such apprehensions might make some already

new and possibly costly recordkeeping measures even more expensive for aquatic pesticide applicators.  

 

One might also question how product manufacturers might view our having to compile and submit such product use

information each year to a regulatory authority, whereby such data then become publicly accessible pretty much upon

request, in regard to marketing or sales information that until now might not have been readily accessible within a very

competitive

industry of pesticide manufacturers and distributors (i.e. such data might have been considered to date to be
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"confidential business information" or CBI).  

 

Similar concerns as cited above also exist for annual reporting requirements as described in Section 7.4. What is being

required per Section 7.4d of the draft permit regarding the types of information that must be annually reported could be

very "data rich" and thus possibly costly and burdensome to produce and submit.  Since within the DFW most of our

aquatic pesticide applications are now accurately and precisely recorded using Geographic Information System (GIS)

technologies, we could provide our DWR regulatory colleagues with quite a "data dump" each year for when and where

we made our spray applications, sharing such in massive and highly accurate detail for whatever it might be worth.  We

understand that such annual reports will also be publicly accessible upon request to EPA or a SWRRA, once again

possibly coming from citizen activists who might then choose to critique such information in regard to an annual report's

accuracy or thoroughness.  We have also heard from existing pesticide use regulatory programs at the state level (often

found in state departments of agriculture) that require some type of periodic reporting for pesticide use that it's not

uncommon to find some sloppiness or inadvertent errors in such reporting. However, any such sloppiness or mistake-

making when now annually reporting aquatic pesticide use (as required by this new NPDES permit overlay) could under

the Clean Water Act then lead to an applicator being fined for such inattentiveness or error-prone ways, being a new

wrinkle that many pesticide users haven't had to face before, with possibly some outside parties pushing EPA or a

SWRRA to impose such fines whenever such reporting "violations" might be found.         

 

A possible benefit from this new permitting program will be that our DWR's water resources regulatory program and

other SWRRAs will soon be inundated with a lot of aquatic pesticide use data vis-à-vis the annual reporting

requirements, which the DWR and other SWRRAs might then be able to put to use in ways either already envisioned by

these regulatory agencies or perhaps to come at some future time (e.g. if the DWR ever deems it desirable or

necessary to establish Total Maximum Daily Loads, or TMDLs, pertaining to specific pesticide inputs into specific water

bodies). But once again for whatever environmental gains might be realized in association with such annual reporting,

will it have been worth all the associated costs and labors in compiling and submitting such, whereby the ultimate fate of

almost all such submitted data might be to merely take up space in filing cabinets or somewhere in cyberspace?

 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 388.1.001.023

Author Name: Corra John

Organization: Wyoming Department of Environmental Quality (DEQ) and Wyoming Department of Agriculture (WDA)

Page 25, Section 7.0 Recordkeeping and Annual Reporting. 

 

Reference: Section 7.2, subsection "n.", "Documentation of any equipment cleaning, calibration, and repair (to be kept

by pesticide application equipment operator); 
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Comment: Unnecessary requirement. Examples: documenting each nozzle repair? Each engine oil change? 

 

Page 25. Section 7.4, Annual Reporting. 

 

Comment: EPA needs to develop a useable and functional template for the states. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 390.001.004

Author Name: Mcintyre Macky

Organization: Lake Pro, Inc.

As the draft is currently written, we would be required to include our client list which contains confidential business

information. By submitting this information it would be a violation of our privacy, and could damage the business that we

have built over the past thirteen years. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 399.1.001.007

Author Name: Adam Michael

Organization: Chicago Wilderness (CW)

The database for recording aquatic applications is a good idea. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay
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Comment ID 415.1.001.015

Author Name: Holub Robert

Organization: Desplaines Valley Mosquito Abatement District

It is unclear at what level the information in 7.2h, 7.2j, and 7.4d would be required. Our district has over 2200 open

water sources, over 28000 street catch basins, and over 5350 off-road basins. If the data would be required on a per

source, per visit basis, it would require significant resources to be shifted away from mosquito control to data control. In

particular, the difficulty of accurately measuring source size as described in the section 4.1 comments would make any

source size information of little value. This would also preclude any accurate measure of a per source, per visit quantity

of pesticide applied. In fact, many sources that at one time would be one large source may become 20-30 separate

pockets of standing water at other times. We believe that our method of pesticide application as described at the end of

the section 4.1 comments while precluding the ability to measure a per source treatment amount of pesticide applied,

actually results in a more accurate application rate and more effective mosquito control while keeping the amount of

pesticide used to a minimum. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 417.001.020

Author Name: Stevenson William

Organization: Lycott Environmental, Inc.

Annual reporting requirements which create public documents that list a private company's clients are a real challenge

for the small business owner to release such information that is a cornerstone to any business. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 418.1.001.016

Author Name: Kennedy Keith

Organization: Wyoming Ag-Business Association (WABA)
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Recordkeeping and Annual Reporting:: ln recordkeeping required by USEPA in Part 7 apply to any entity required to

submit an NOI as well as any pesticide applicator hired by such entity to perform activities covered under this permit.

USEPA requires records to be kept by the NOI-filing organizations, although for-hire applkatorsjnust keep records at

their business site for equipment maintenance and calibration [FN 41] records are to be documented as soon as

possible but no later than 14 days after completion of an activity, and kept for at least 3 years, and perhaps up to 8 or

more years (given that a general permit is usually valid for no less than 5 years, and is often extended, due to

rulemaking constraints with new general permits). WABA is concerned that for many organizations (decision-makers

and applicators) these records will necessarily have to be recorded almost daily throughout the treatment season. For

such operators, especially small for-hire applicators or farmers, this will require several hours per day either by the pilot

or ground-rig operator, or the hiring of skilled record keepers. Such expenses may be unsustainable for small operators.

WABA is also concerned that some of the required records will need to be duplicated by the decisionmaking entity and

any applicator hired by that entity. USEPA appropriately segregates the equipment maintenance and calibration records

to the for-hire applicators, but doesn't similarlysegregate other required records (e.g., pest density prior to pesticide

application) to the decision-making organizations. USEPA requires all entities to submit an annual report to USEPA if

they are required to submit an NOI. WABA interprets this to mean that decisionmaking organizations, and not custom or

for-hire applicators, must submit the reports. 

 

[FN 41] Draft PGP, pp . 24-25 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 419.1.001.004

Author Name: Perry Louie

Organization: Georgia Cotton Commission

Further, we ask that EPA simplify the reporting requirements by limiting the information to that which is essential for

determ ining compli ance and we think EPA should state that compliance with the FIFRA label will suffice to satisfy

Endangered Spec ies Act requirements for the listed species and critical habitats. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 422-cp.001.002
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Author Name: Wiley, Jr. Herschel

Organization: Sumter County Mosquito Control, Florida

I also feel as we may be duplicating information that we already report to DACS, and will now be reporting the same

information to DEP. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 423.1.001.018

Author Name: Hornby Jonathan

Organization: Lee County Mosquito Control District (LCMCD)

Page 31784, D. Key Permit Provisions for Which EPA Is Soliciting Comment; Annual Reports

 

The Agency is interested in comment on the scope of operators required to submit annual reports and the type, level of

detail, and practical utility of the information being requested.

 

LCMCD Comment The threshold for NOI needs to be adjusted to not cover small to mediumsmall operators. The

requirements for NOI participants is very comprehensive and beyond the personnel and financial capability of these

lower level users. Some of the data collection and reporting content for NOI participants is a duplicate of that required

by State licensing, however the usefulness to the Agency can be only assessed by those within the Agency utilizing the

information. If the Agency becomes merely a depository of the information, the level of detail within the report is

unnecessary since the data are available upon request from the entity. The need for the information would be in the

rare event of an adverse effect. Adverse effects are not a characteristic of mosquito control and would only be the result

of an accidental spill if FIFRA regulations are followed. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 424.1.001.024

Author Name: Hensley Steven
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Organization: USA Rice Federation

To the extent that rice farmers become subject to the Draft Permit - resulting from either unusual circumstances or

should EPA assert any authority over their farm-related activities - EPA must modify the Draft Permit to: 

 

-Eliminate administrative, monitoring and record-keeping requirements for entities that do not need to submit an NOI. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 439.1.001.016

Author Name: Ferguson Joseph

Organization: DeAngelo Brothers, Inc.

DBI also has serious concerns with the requirement that the records which applicators are required to submit to the

EPA pursuant to section 7.4 of the NPDES PGP are to be made public record. Application equipment, treatment

techniques, and customer bases are proprietary information in the commercial application business. Any commercial

Aquatic Plant Management company that has invested time and money in their business would be extremely reluctant

to share its' customer information and its' vested technology on the open market. DBI believes that this requirement

must be removed or significantly modified to protect the proprietary secrets of applicators.  
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

 

Comment ID 443.1.001.014

Author Name: Anonymous Anonymous

Organization:  

Recordkeeping and Annual Reporting -

 

The recordkeeping required by EPA in Part 7 apply to any entity required to submit an NOI as well as any pesticide

applicator hired by such entity to perform activities covered under this permit. EPA requires records to be kept by the
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NOI-filing organizations, although for-hire applicators must keep records at their business site for equipment

maintenance and calibration. All records are to be documented as soon as possible but no later than 14 days after

completion of an activity, and kept for at least 3 years. We are concerned that for many organizations (decision-makers

and applicators) these records will necessarily have to be recorded almost daily throughout the treatment season. For

such operators, especially small for-hire applicators, this will require several hours per day either by the pilot or ground-

rig operator, or the hiring of skilled record keepers. Such expenses may be unsustainable for small operators. We are

also concerned that some of the required records will need to be duplicated by the decision-making entity and any

applicator hired by that entity. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 449.1.001.004

Author Name: Ihnen Darrin

Organization: National Corn Growers Association (NCGA)

The recordkeeping and associated timeframes with the recordkeeping are unrealistic.  The seasonal nature of farming

and, in particular, the application of pesticides is not recognized in EPA's selection of timeframes for completion of the

activity records and the availability of documentation.  Neither is there recognition that the recordkeeping burden

associated with NOI-filing organizations may often apply to small operators with limited time resources to engage in

additional paperwork burden beyond what is already required by FIFRA and other food production regulations.  The

recordkeeping and reporting associated with this permit should be greatly reduced.   
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 450.1.001.037

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

NAAA acknowledges that the recordkeeping and annual reporting of Part 7 applies to any entity required to submit an

NOI as well as any pesticide applicator hired by such entity to perform activities covered under this permit.

Recordkeeping requirements identified in Part 7.2[FN35] are to be kept by the NOI filing organizations (aerial

applicators' clients), although NAAA members must keep records at their business site of equipment maintenance and
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calibration. All records are to be documented as soon as possible but no later than 14 days after completion of an

activity, and kept for at least three years. EPA requires all entities to submit an annual report to EPA if they are required

to submit an NOI. We believe we've made a convincing case that for-hire aerial applicators operating under the NOIs of

government agencies and/or private/corporate clients would not need to submit an NOI, so under that scenario annual

reporting to EPA would not be necessary. NAAA agrees that timely communication between its member aerial

applicators and their client organizations must be maintained for the client organizations to fulfill their recordkeeping and

annual reporting requirements under this permit. In addition,FIFRA, some state pesticide regulations and the Federal

Aviation Regulations require record keeping of aerial applicators. In fact, Federal Aviation Regulation 137.71 states:

 

(a) Each holder of a commercial agricultural aircraft operator certificate shall maintain and keep current, at the home

base of operations designated in his application, the following records:

 

(1) The name and address of each person for whom agricultural aircraft services were provided;

(2) The date of the service;

(3) The name and quantity of the material dispensed for each operation conducted; and

(4) The name, address, and certificate number of each pilot used in agricultural aircraft operations and the date that

pilot met the knowledge and skill requirements of §137.19(e).

 

(b) The records required by this section must be kept at least 12 months and made available for inspection by the

Administrator upon request.  

 

[FN35] Draft FS at 25 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 453.1.001.043

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

Recordkeeping and Annual Reporting: NAAA acknowledges that the recordkeeping and annual reporting of Part 7

applies to any entity required to submit an NOI as well as any pesticide applicator hired by such entity to perform

activities covered under this permit. Recordkeeping requirements identified in Part 7.2[FN 35] are to be kept by the NOI

filing organizations (aerial applicators' clients), although NAAA members must keep records at their business site of

equipment maintenance and calibration. All records are to be documented as soon as possible but no later than 14

days after completion of an activity, and kept for at least three years. EPA requires all entities to submit an annual

report to EPA if they are required to submit an NOI. We believe we've made a convincing case that for-hire aerial

applicators operating under the NOIs of government agencies and/or private/corporate clients would not need to submit

an NOI, so under that scenario annual reporting to EPA would not be necessary. NAAA agrees that timely
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communication between its member aerial applicators and their client organizations must be maintained for the client

organizations to fulfill their recordkeeping and annual reporting requirements under this permit. In addition,FIFRA, some

state pesticide regulations and the Federal Aviation Regulations require record keeping of aerial applicators. In fact,

Federal Aviation Regulation 137.71 states:

 

(a) Each holder of a commercial agricultural aircraft operator certificate shall maintain and keep current, at the home

base of operations designated in his application, the following records:

 

(1) The name and address of each person for whom agricultural aircraft services were provided;

 

(2) The date of the service;

 

(3) The name and quantity of the material dispensed for each operation conducted; and

 

(4) The name, address, and certificate number of each pilot used in agricultural aircraft operations and the date that

pilot met the knowledge and skill requirements of §137.19(e).

 

(b) The records required by this section must be kept at least 12 months and made available for inspection by the

Administrator upon request.  

 

 

[FN 35] Draft FS at 25 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 455.1.001.023

Author Name: Howell Bradford

Organization: Applied Biochemists

Recordkeeping and Annual Reporting - This section is entirely unrealistic and burdensome under the current EPA

proposed threshold level requirements.  It will capture virtually anyone applying aquatic pesticides including small pond

owners whose waters may be determined to be "waters of the U. S. under the currently unclear and litigated definition.

Only an attempted disclaimer is made in the language stating that this could be "harmonized" with "FIFRA record-

keeping practices" to avoid duplication, however, such arbitrary language provides limited legal reassurance.

 

The more extensive, record-keeping requirements under those obligated to submit NOI's as specified under the EPA

Draft PGP proposed threshold limits would be economically burdensome and unwieldy for the vast majority of these

small application businesses and small entities. Compliance would impose costs that could be   threaten their survival.
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We trust this will be borne out in a number of comments received from the industry.   
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 457.1.001.014

Author Name: Spencer Charles

Organization: Growmark, Inc.

Assure record keeping is not duplicated between NOI and hired applicator. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 458.1.001.005

Author Name: Wood Alan

Organization: American Electric Power (AEP)

To truly minimize the burden to industry, we also recommend that EPA allow for the integration of records kept as

normal business practice to suffice for purposes of implementing the permit. For example, AEP maintains records of

each pesticide application for our lines which include such details as the name of the pesticide, quantity applied, date,

contractor, and acreage covered. Our contractors also keep log sheets which itemize details of each spraying event.

We strongly believe that the permit should allow for these types of records to fulfill any perceived recordkeeping need

for permit implementation. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 458.1.001.008
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Author Name: Wood Alan

Organization: American Electric Power (AEP)

Recordkeeping and Reporting:

 

AEP questions the need to provide an annual report of pesticide use under the terms of the permit for utility ROWs.

While we do not disagree that the majority of the detailed information should be available (and may be kept as a part of

normal business records), EPA has given no indication of how it will put this information to use after submittal by the

permittees. And as explained elsewhere in our comments, the amount of pesticides applied by electric utilities for ROW

maintenance has absolutely no correlation with the quantity of pesticides that actually are discharged to waters of the

U.S. That discharge is only incidental in nature. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 460.1.001.015

Author Name: Claff Roger

Organization: American Petroleum Institute (API)

Content of the Annual Report 

 

The proposed annual report content is overly burdensome. The annual report content should include only deviations

from the plans and an annotated list of all adverse impacts reported to authorities with the related case numbers. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 464.1.001.015

Author Name: Markowski Daniel

Organization: Vector Disease Control,  Inc. (VDCI)

The majority of mosquito control programs are currently recording all pesticide application data and reports this use to

the appropriate state agency. Hence, we do not see the annual NPDES reporting requirement as unreasonable. 
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Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 468.1.001.012

Author Name: Ettinger Albert

Organization: Environmental Law and Policy Center (ELPC) and Sierra Club

Finally, the public should have access - on EPA's website and in state environmental agency offices - to all notices of

intent to discharge pesticides, pesticide treatment planning documents, and monitoring data generated as part of the

general permit process. The draft permit allows applicators to keep much of this information to themselves, or requires it

to be disclosed only in the form of unhelpful summaries. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay
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Comment ID 469.1.001.009

Author Name: Frank Matthew

Organization: Wisconsin Department of Natural Resources (DNR)

The Department recommends that any reporting be kept to an absolute minimum of cases. These reports will not be

useful to the Department and represent an unnecessary burden to pennitees and regulators. There does not seem to

be any environmental benefit while creating a flood of reports. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 473.1.001.018

Author Name: Christman James

Organization: Utility Water Act Group (UWAG)

Species identification will be a particular problem when it comes to recordkeeping. The permit's recordkeeping

requirements (§ 7.2) require records of "target pests" and "pest density prior to pesticide application." This will not

always be possible to provide, and at best it will be difficult and burdensome. 
 

Response 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 473.1.001.021

Author Name: Christman James

Organization: Utility Water Act Group (UWAG)

Records (§ 7.2) and annual reports (§ 7.4) must include identification of any waters, by name or location, to which a

pesticide was discharged. Again, this will be impossible in many cases. It should be sufficient to maintain records of

maps showing areas treated, without having to name every tributary and list every water quality standard (which can

change over time). 
 

Response 
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Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 479.1.001.013

Author Name: Doucette Elise

Organization: Minnesota Pollution Control Agency (MPCA)

The MPCA has not established how the information requested in the Annual Report would be used, other than

assurance of permit compliance. Upon establishing other pieces of information, the MPCA may include them in its state

permit. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 481.1.001.022

Author Name: Snyder Rodney

Organization: Pesticide Policy Coalition

EPA requires records to be kept and reports submitted by NOI-filing organizations, although for-hire applicators must

keep records at their business site for equipment maintenance and calibration. (PGP, pp. 24-25) All records are to be

documented as soon as possible but no later than 14 days after completion of an activity, and kept for at least 3 years.

The PPC is concerned that for many organizations (decision-makers as well as applicators) these records will

necessarily have to be recorded continuously throughout the treatment season for hundreds of applications and/or IPM

decisions. For such operators, especially small for-hire applicators, this will require several hours per day either by the

pilot or ground-rig operator, or the hiring of skilled administrative assistants. Such expenses would be unsustainable for

small operators. The PPC is also concerned that some of the required records will need to be duplicated by both a

decision-making entity and all applicators hired by that entity. EPA appropriately segregates the equipment

maintenance and calibration records to the for-hire applicators, but doesn't similarly segregate other required records to

the decision-making organizations. EPA requires all entities to submit an annual report to EPA if they are required to

submit an NOI. The PPC interprets this to mean that decision-making organizations, and not forhire applicators or

scientists engaged in pesticide research, must submit the reports. 
 

Response 
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Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 482.1.001.006

Author Name: Burnell Barry

Organization: Idaho Department of Environmental Quality (DEQ)

EPA should also require the name of the active ingredient be included in the reporting requirements. 

 

We suggest that EPA require record keeping of both the location and the name of the waterbody where pesticides were

applied if that information is readily available.   
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 483.1.001.024

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

19. CLA urges EPA to recognize as Confidential Business Information such data as custom pesticide mixture recipes

for pest control and lists of customers serviced by custom applicators;

 

20. EPA should clarify that decision-making organizations, and not custom or for-hire applicators, must submit annual

reports;

 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 483.1.001.055

Author Name: Nelson Douglas

Organization: CropLife America (CLA)
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The recordkeeping required by EPA in Part 7 applies to any entity required to submit an NOI as well as any pesticide

applicator hired by such entity to perform activities covered under this permit. EPA requires records to be kept by the

NOI-filing organizations, although for-hire applicators must keep records at their business site for equipment

maintenance and calibration.[FN 79] All recordable activities are to be documented as soon as possible but no later

than 14 days after completion of an activity, and kept for at least three years. CLA is concerned that for many

organizations (decision-makers and applicators) these data will necessarily have to be recorded almost daily throughout

the treatment season. For such operators, especially small for-hire applicators, this will require hours per day either by

the pilot or ground-rig operator, or the hiring of skilled administrative assistants. Such expenses may be unsustainable

for small operators. CLA is also concerned that some of the required records will need to be duplicated by the decision-

making entity and any applicator hired by that entity. EPA appropriately segregates the equipment maintenance and

calibration records to the for-hire applicators, but doesn't similarly segregate other required records (e.g., pest density

prior to pesticide application) to the decision-making organizations.

 

Many of the records kept by custom applicators should be protected from public scrutiny as Confidential Business

Information ("CBI").[FN 80] Such CBI data will likely vary from operator to operator, however the most obvious types of

CBI data for applicators is custom pesticide mixture recipes and customer lists. CLA urges EPA to recognize as CBI

custom pesticide mixture recipes for pest control and lists of customers serviced by custom applicators.

 

EPA also requires entities to submit an annual report to EPA if they are required to submit an NOI. CLA interprets this

to mean that decision-making organizations, and not custom or for-hire applicators, must submit the reports.

 

[FN 79] Draft General Permit at 24-25

 

[FN 80] U.S.C. 552 (b) and 29 CFR Part 70 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 485.1.001.033

Author Name: Colon Herb

Organization: Cygnet Enterprises, Inc.

This section should not apply to "small government jurisdictions," "small organizations" , private landowners that treat

less than 10,000 acres of water or water bodies less than 20 acres.

 

If a "for hire" aquatic applicator exceeds the annual threshold (10,000 acres) and is required to submit an annual report,

the Agency should not be allowed to disclose his or her annual report without protection to the public. The Annual report

for a "for hire" applicator is essentially his or her client list. A client list is confidential business information and should be

treated as such by the Agency. This information should be protected by the Confidential Business Information clause as
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allowed by FIFRA Section 10(a) regarding the disclosure of information claimed as CBI is likely to cause substantial

harm to the submitter's competitive position. This information can also be used by anti-pesticide activists to harass

pesticide operators and their customers with citizen suits.

 

In addition these additional recordkeeping and annual reporting requirements pose a significant financial burden on the

permittee, most often a small business concern. It is anticipated the additional costs would be approximately $2400.00

per NOI. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 486.1.001.013

Author Name: Laroche Francois

Organization: South Florida Water Management District (SFWMD)

Annual Reporting will be cumbersome. Suggest 5 year report cycles to summarize general pesticide application efforts

under each general permit unless work has been completed prior to the 5 year expiration date. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 490.1.001.031

Author Name: Skillen James

Organization: RISE (Responsible Industry for a Sound Environment)

7.0 Recordkeeping and Annual Reporting 

 

This section should not apply to "small government jurisdictions," "small organizations" or private landowners that treat

less than 10,000 acres of water.

 

If a "for hire" aquatic applicator exceeds the annual threshold (10,000 acres) and is required to submit an annual report,

the Agency should not be allowed to disclose his or her annual report to the public without protection for confidential

business information (CBI). The Annual report for a 'for hire" applicator is essentially his or her client list. A client list is

CBI and should be treated as such by the Agency because if it is released it could cause substantial harm to the
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applicator's competitive position. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 492.1.001.017

Author Name: Swenson Scott

Organization: Minnesota Association of Wheat Growers (MAWG)

Recordkeeping and Annual Reporting. The recordkeeping required by EPA in Part 7 apply to any entity required to

submit an NOI as well as any pesticide applicator hired by such entity to perform activities covered under this permit.

EPA requires records to be kept by the NOI-filing organizations.[FN 23] All records are to be documented as soon as

possible but no later than 14 days after completion of an activity, and kept for at least 3 years. We are concerned that

for many applicators these records will necessarily have to be recorded almost daily throughout the treatment season.

For small commercial applicators, this will require several hours per day either by the equipment operator or require the

hiring of skilled record keepers. Such expenses may be unsustainable for small operators. EPA requires all entities to

submit an annual report to EPA if they are required to submit an NOI. 

 

[FN 23] Ref from permit, pp. 24-25 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 494.1.001.004

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

- Numerous planning, performance, recordkeeping and reporting requirements added to the workload of professional

applicators and decision-making organizations ("operators") during their busiest times of the year; 
 

Response 
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Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 494.1.001.027

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

Even where pesticide use is ultimately chosen, we have concerns over the documentation requirements. For example,

the fact sheet discusses action thresholds for specific pests, but it will be more complicated with a combination of pests,

such as an aquatic weed complex. The fact sheet indicates that action threshold will be species-specific, but this should

be reassessed for cases where multiple pests are present and may together rather than individually constitute an action

threshold.  
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 494.1.001.039

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

EPA requires records to be kept and reports submitted by NOI-filing organizations, although forhire applicators must

keep records at their business site for equipment maintenance and calibration (PGP, pp. 24-25). All records are to be

documented as soon as possible, but no later than 14 days after completion of an activity, and kept for at least three

years. Such records will have to be recorded continuously throughout the treatment season for hundreds of applications

and/or IPM decisions. For small for-hire applicators, this will require several hours of work per day, either by the pilot or

ground-rig operator or by a skilled administrative assistant. Such expenses may be unsustainable for small operators.

NCFC also is concerned that some of the required records will need to be duplicated by both a decision-making entity

and all applicators hired by that entity. EPA appropriately segregates the equipment maintenance and calibration

records to the for-hire applicators, but doesn't similarly segregate other required records to the decision-making

organizations. EPA requires all entities to submit an annual report to EPA if they are required to submit an NOI. NCFC

interprets this to mean that decision-making organizations, and not for-hire applicators, must submit the reports. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay
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Comment ID 495-cp.001.006

Author Name: Watkins Gretchen

Organization: Lac du Flambeau Band of Lake Superior Chippewa Indians Water Resource Program

Pre and post aquatic plant surveys should be part of the annual reporting if more than one year of treatment. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 498.1.001.008

Author Name: Isom Roger

Organization: California Cotton Ginners & Growers Associations (CCGGA)

Required Record-Keeping and Reporting

 

EPA 's proposed requirements for an annual report and Pesticide Discharge Management Plan (PDMP) are overly

burdensome and excessively detailed. Such reporting will add costly demands on personnel and resources for all

operators required to develop a PDMP. We urge EPA to simplify the reporting requirements, limiting the information to

that which is essential to determine compliance. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 499.1.001.005

Author Name: Patel Snehal

Organization: Environmental Regulatory Section,  Harris County Attorney's Office, Harris County,  Texas

Part 7.0 - Recordkeeping and Annual Report. We urge the EPA to ensure that recordkeeping and annual reporting

requirements do not pose any undue administrative burden on entities required to obtain a pesticide general permit. In

particular, required documentation of a "description of treatment area" needs to be clarified. Recording a description of
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a treatment area each time an operator treats an area would be repetitive and unnecessary since the same area can be

treated multiple times in a given week or month. Additionally, required documentation regarding "equipment cleaning,

calibration and repair" also needs to be clarified for similar reasons. We recommend that documentation of schedules

and procedures for equipment cleaning, calibration and repair serve as the criteria by which this requirement would be

satisfied. We request clarity on the required documentation of "unusual or unexpected effects on non-target organisms."

It is unclear if such documentation is expected for effects resulting from the permittee's pesticide application activity or

some other responsible party's activity. In the case of the latter, it would be infeasible to document such effects because

the responsible party and their activity would be impossible to identify. Furthermore, if this requirement only applies to

the permittee's activity, the cause of the effect on nontarget organisms would still be infeasible to identify since

environmental factors such as heat stress, drought or disease could be the cause rather than the pesticide application

activity. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 500.1.001.021

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

EPA requires records to be kept and reports submitted by NOI-filing organizations [FN 15]. All records are to be

documented as soon as possible but no later than 14 days after completion of an activity, and kept for at least 3 years.

ARA is concerned that for many operators (whether they submitted the NOI or not) these records will necessarily have

to be recorded continuously throughout the treatment season for hundreds of applications and/or IPM decisions. For

such operators, especially small for-hire applicators, this may require several hours per day either by the pilot or

ground-rig operator, or the hiring of skilled administrative assistants. Such expenses may be unsustainable for small

operators. If small operators are not the NOI-filing party, keeping the records for 3 years may also prove to be

burdensome. In this case, it would likely be prudent that some of the required records be duplicated by both a decision-

making entity and all applicators hired by that entity.

 

EPA appropriately segregates the equipment maintenance and calibration records to the for-hire applicators, but EPA

does not segregate other required records to the decision-making organizations [FN 16]. EPA requires all entities to

submit an annual report to EPA if they are required to submit an NOI. ARA interprets this to mean that decision-making

organizations, and not for-hire applicators, must submit the annual reports. 

 

[FN 15] PGP, pp. 24-25. 

 

[FN 16] PGP, p. 24. 
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Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 503.1.001.019

Author Name: Dulla Chuck

Organization: Vector Borne Disease Prevention,  Marion County (Indianapolis) Health Department (MCHD) Mosquito Control

The Agency is interested in  comment on the scope of operators required to submit annual reports and the type, level of

detail, and practical utility of the information being  requested.

 

-Since MC inspects roughly 15-20,000 sites annually and over 50% are positive for mosquito larvae, requiring detailed

information and data to be submitted to the EPA seems impractical.We would to keep it in our database in case specific

site information was needed; this information could sent to EPA or our state agency. Annual reporting should only

include totals of all applications, sites etc. and not specific individual site information. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 506.1.001.015

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

TDA believes there will be very little practical benefit to having annual reports submitted to EPA or the state lead

agency. Record keeping provisions in the permit should be sufficient as long as the records are available for inspection.

If annual reports must be submitted, March 1 would allow the permittee more time to adequately complete the report.

March 1 is also the date that pesticide producer establishments are required to submit annual production reports to

EPA. The term "pesticide product" should also be clarified to ask for active ingredient applied and/or brand name. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay
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Comment ID 506.1.001.032

Author Name: Charles Ambrose

Organization: Texas Department of Agriculture (TDA)

While operators should be required to keep records of pesticide applications and IPM methods for the general permit,

there is little practical benefit to having the reports submitted to EPA or a state agency on a routine basis. Most state

agencies do not have the personnel to analyze the reports or electronic or physical storage space for annual reports . If

operators have the annual reports available for routine and for-cause inspections that should be sufficient. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 510.1.001.016

Author Name: Roche David

Organization: Minn-Dak Farmers Cooperative (MDFC)

Recordkeeping and Annual Reporting. The recordkeeping required by EPA in Part 7 apply to any entity required to

submit an NOI as well as any pesticide applicator hired by such entity to perform activities covered under this permit.

EPA requires records to be kept by the NOI-filing organizations [FN 23] All records are to be documented as soon as

possible but no later than 14 days after completion of an activity, and kept for at least 3 years. We are concerned that

for many applicators these records will necessarily have to be recorded almost daily throughout the treatment season.

For small commercial applicators, this will require several hours per day either by the equipment operator or require the

hiring of skilled record keepers. Such expenses may be unsustainable for small operators. EPA requires all entities to

submit an annual report to EPA if they are required to submit an NOI.

 

[FN 23] Ref from permit, pp. 24:25  
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 514.1.001.003

Author Name: Carlock John
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Organization: Hampton Roads Planning District Commission

Record keeping requirements should reflect federal agency requirements, or where applicable, more stringent state

agency requirements such as those set by the Virginia Department of Agriculture and Consumer Services (VDACS). 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 515.1.001.006

Author Name: Scott John

Organization: Colorado Department of Agriculture (CDA)

Currently the seven (7) elements outlined for annual reporting and the requirement that "each" pest treatment area must

be reported are overly burdensome to both persons who must create as well as those who must review this information.

To ensure the burden of annual reporting requirements do not cause an unreasonable expense to applicators and/or

create an unmanageable paperwork exercise for EPA or state agencies, annual reporting requirements should remain

simplified with basic core information regarding the applications that occurred in a given season. Currently, the cost and

time to the applicator/entity to report all of the information proposed would be substantial, possibly requiring them to

submit information for hundreds of small applications that add up to surpass the NOI threshold. EPA or state agencies

will not have the resources to review this information.

 

Annual reporting information should be limited to the following:

 

a) Operators name

b) NPDES permit tracking number

c) Contact information

d) Products applied and total amount of each used that season

e) Any adverse effects to report and location(s)

f) If any adverse effects, corrective actions taken for those situations

 

Any further detailed info could be requested and submitted for a more detailed review on a case by case basis. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay
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Comment ID 516.1.001.022

Author Name: Stoneman Bill

Organization: Biopesticide Industry Alliance (BPIA)

The recordkeeping required by EPA in Part 7 apply to any entity required to submit an NOI as well as any pesticide

applicator hired by such entity to perform activities covered under this permit. EPA requires records to be kept by the

NOI-filing organizations, although for-hire applicators must keep records at their business site for equipment

maintenance and calibration. All records are to be documented as soon as possible but no later than 14 days after

completion of an activity, and kept for at least 3 years. CLA is concerned that for many organizations (decision-makers

and applicators) these records will necessarily have to be recorded almost daily throughout the treatment season. For

such operators, especially small for-hire applicators, this will require several hours per day either by the pilot or ground-

rig operator, or the hiring of skilled record keepers. Such expenses may be unsustainable for small operators. CLA is

also concerned that some of the required records will need to be duplicated by the decision-making entity and any

applicator hired by that entity. EPA appropriately segregates the equipment maintenance and calibration records to the

for-hire applicators, but doesn't similarly segregate other required records (e.g., pest density prior to pesticide

application) to the decision-making organizations. EPA requires all entities to submit an annual report to EPA if they are

required to submit an NOI. CLA interprets this to mean that decision-making organizations, and not custom or for-hire

applicators, must submit the reports. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 517.1.001.005

Author Name: Johnson Roger

Organization: National Farmers Union (NFU)

Regarding integrated pest management (IPM) reporting requirements, we urge EPA to simplify the recordkeeping and

reporting requirements of the PGP, and remove unnecessary links of timeliness to permit violations. We are concerned

about the extensive documentation the PGP would require of the IPM decision-making process, and the potential CWA

penalties that could accompany untimely and insufficiently-detailed documentation 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

PGP Responses to Comments Annual Reporting and Recordkeeping [Request for comment]

266610/31/2011 04:04 PM EDT



 

Comment ID 519.1.001.013

Author Name: Herero Maria

Organization: Valent Biosciences Corporation (VBC)

The NPDES Permit leaves operators open to Criminal, Civil and Administrative penalties on a per day, per violation for

any permit noncompliance. These possible penalties are huge and one day's violation can be more costly than budget

for an entire treatment program. To ensure that operators are able to ensure complete compliance with permits, certain

non-specific language needs to be cleaned up as this leaves compliance open to interpretation and court definition. For

example:

 

"Samples and measurements taken for the purpose of monitoring must be representative of the volume and nature of

the monitored activity."

 

While the NPDES permit is being put into place to protect the waters of the United States, it should also offer protection

for the applicators who are trying to live up to the conditions of the permits. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 520.1.001.007

Author Name: Estes-Smargiassi Stephen

Organization: Massachusetts Water Resources Authority (MWRA)

Notification: As a water supplier, MWRA is in favor of reasonable reporting requirements which will allow us to

understand, monitor, and if necessary, comment on uses of pesticides by others within our watersheds. While we have

had good results in working through existing state and federal programs to understand the frequency, quantity and

location of spraying of herbicides along power line and railroad rights-of-way as they cross tributaries, this new permit

offers additional opportunities for comprehensive information on a potential threat to water quality. We do recognize the

issue of scale, and that there will need to be some mechanism to reasonably limit notification in large river basins.  
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay
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Comment ID 523.1.001.017

Author Name: Kee Ed

Organization: National Association of State Departments of Agriculture (NASDA) and  Delaware Department of Agriculture

We also encourage EPA to streamline and simplify the record keeping and reporting requirements of this permit to

recognize the unique nature of pesticide applications. We are particularly concerned the the level of detail associated

with the Pesticide Discharge Management Plan will require significant time for applicators to maintain. This could be a

significant financial burden for applicators as the time involved in keeping this and other records required by the permit

will likely require operators to hire additional staff or cut back on revenue earning activities. Finally, we ask that EPA be

very mindful of the necessity to protect the confidentiality of sensitive business information. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 524.1.001.006

Author Name: Hugoson Gene

Organization: Minnesota Department of Agriculture (MDA)

MDA is very concerned about the public nature of information gathered in support of the permit. NOls, reports and

other associated documents will create a situation whereby persons may have to make public the business information

they would otherwise keep confidential.   
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 533.001.003

Author Name: Williams J.

Organization:  

algae were again allowed to proliferate and again gain the upper hand. Of serious and additional concern is that our

company is required to submit an annual report detailing all our treatments including customer information, that that

information not be allowed to be disclosed to the public. The annual report is essentially a client list of confidential
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business information (CBI) and disclosure to the public and our competitors could be catastrophic to our business. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 551.001.001

Author Name: Ouelete C.

Organization:  

ï¿½I dont understand why it would be required to submit private information about the customer to the EPA. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 561.001.006

Author Name: Broekstra Jason

Organization: PLM Lake and Land Management Corp. (PLM)

CUSTOMER BASE PLMâ€™s customer base is diverse; we service Federal agencies such as the Air National Guard

and the USDA Forestry Division, large watershed districts and smaller entities such as cities, townships, homeowner

associations, golf course management, and private lakefront property owners. Our customers dictate when treatment is

needed based upon their personal use requirements. When other means of management such as mechanical

harvesting have proven to be ineffective, then pesticides are used. PLM uses pesticides to selectively remove only the

problem pests and strives to maintain a healthy balance of plants at all times. We oppose any reporting that includes

our client list, which contains highly sensitive confidential information, and would request confidential status for that list

under 40 CFR part 2. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay
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Comment ID 570.1.001.024

Author Name: Layne Carlton

Organization: Aquatic Ecosystem Restoration Foundation (AERF)

This section should not apply to small businesses or small government jurisdictions who treat less than 10,000 acres of

water or 1,000 miles of the water's edge. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 581.001.016

Author Name: Steenson Daniel

Organization: Nampa and Meridian Irrigation District (NMID)

NMID supports the reference in the PGP that "You can rely on records and documents developed for other obligations.

such as requirements under FIFRA. and state or local pesticide programs, provided all requirements of this permit are

satisfied." However, requiring documentation and recordkeeping beyond what is required under FIFRA is unnecessary

and confusing. Thus. any recordkeeping or annual reporting beyond what is required under FIFRA should be stricken to

avoid confusion and to prevent unnecessary burden on operators. Requiring each operator to submit an annual report

to EPA each calendar year will result in unnecessary paperwork for both EPA and the operators covered under the

PGP.  
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 590.001.004

Author Name: Laite K.

Organization:  

Over the years we have spent over $200,000.00 to advertise and build our client base. Additionally we have incurred

the cost of following up on many leads that have not turned into clients. Our client list is our most valuable Trade

Secrets and is something we protect from competing companies. Our client list needs to be protected from full public
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view. The Pennsylvania Code Title 25. Environmental Protection Chapter 92 for NPDES in section 92.63 Public access

to information states that the director may protect any information other than effluent data. This includes trade secrets,

which our client list is probably our most valuable trade secret. It also appears that under the Fourth Exemption of the

federal statute (Section 552 (b) (4) of the Federal FOIA. 5 U.S.C. Section 552) there is protection for trade secrets and

commercial information from competitors. This legal precedence needs to ensure that there is some mechanism for

protection of our Trade Secrets 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

 

Comment ID 595.001.002

Author Name: Ferguson, Ii J.

Organization:  

I don't believe that we should have to give annual reports with our client's information, which is confidential. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 596.1.001.010

Author Name: Breaux Brian

Organization: Louisiana Farm Bureau Federation, Inc.

Page 31782 of the June 4, 2010 Federal Register Notice, Recordkeeping and Reporting Requirements, requires

operators to keep records of certain pesticide discharges. LFBF has reviewed EPA's proposed requirements for an

annual report and Pesticide Discharge Management Plan (PDMP) and find that they are far too detailed for operators to

comply with. LFBF recommends that EPA limit reporting to only information that is essential to determine compliance.

We further recommend that EPA develop a fill in the blank form that can be completed by the operator so information

reporting and compliance is straightforward. 
 

Response 
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Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 597.1.001.014

Author Name: Markowski Daniel

Organization: Vector Disease Control, Inc. (VDCI)

The majority of mosquito control programs are currently recording all pesticide application data and reports this use to

the appropriate state agency. Hence, we do not see the annual NPDES reporting requirement as unreasonable. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 606.1.001.016

Author Name: Frank Bobbie

Organization: Wyoming Association of Conservation Districts (WACD)

Recordkeeping and Annual Reporting: The recordkeeping required by EPA in Part 7 apply to any entity required to

submit an NOI as well as any pesticide applicator hired by such entity to perform activities covered under this permit.

EPA requires records to be kept by the NOI-filing organizations, although for-hire applicators must keep records at their

business site for equipment maintenance and calibration. [FN 42] All records are to be documented as soon as possible

but no later than 14 days after completion of an activity, and kept for at least 3 years, and perhaps up to 8 or more

years (given that a general permit is usually valid for no less than 5 years, and is often extended, due to rulemaking

constraints with new general permits). WACD is concerned that for many organizations (decision-makers and

applicators) these records will necessarily have to be recorded almost daily throughout the treatment season. For such

operators, especially small for-hire applicators, this will require several hours per day either by the pilot or ground-rig

operator, or the hiring of skilled record keepers. Such expenses may be unsustainable for small operators. WACD is

also concerned that some of the required records will need to be duplicated by the decision-making entity and any

applicator hired by that entity. EPA appropriately segregates the equipment maintenance and calibration records to the

for-hire applicators, but doesn't similarly segregate other required records (e.g., pest density prior to pesticide

application) to the decision-making organizations. EPA requires all entities to submit an annual report to EPA if they are

required to submit an NOI. WACD interprets this to mean that decision-making organizations, and not custom or for-hire

applicators, must submit the reports.  

 

 

[FN 42] Draft PGP, pp. 24-25 
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Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 608.1.001.019

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

Recordkeeping and Annual Reporting: Part 7.2 states, in part: "Records of equipment maintenance and calibration are

to be maintained only by the entity performing the pest application activity (on behalf of self or client)." We suggest it be

reworded to allow the client the option to also maintain copies (for contract management, for example). 

 

Recordkeeping and Annual Reporting: Given the nature of the treatment season, it will be impractical to meet the 14-

day reporting requirement since sea lamprey control treatments are conducted continuously from April to October. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 608.1.001.053

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

Fact Sheet. Page 99 - Record Keeping and Annual Reporting - The Department is required to collect information

through our Pesticide Application Records which are in tum given to the EPA to summarize annual use of pesticides.

Will the EPA collect the same information with an added "field" to show if the treatment is tied to a NPDES permit? 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 614.1.001.025
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Author Name: Mann Joseph

Organization: National Environmental Law Center (NELC)

Comment 21: All dischargers should submit detailed reports on every application, and all of these reports should be

made publicly available.

 

In most NPDES permits, EPA requires the submission of monthly Discharge Monitoring Reports ("DMRs"), which

typically provide detailed information on every regulated pollutant parameter discharged during that period - including

the rate or concentration of each parameter - so that government agencies and citizen enforcers can readily discern

whether a discharger is meeting the substantive requirements of the permit.  See generally Sierra Club v. Union Oil Co.

of Cal., 813 F.2d 1480, 1492 (9th Cir. 1987) (accuracy secured by this self-monitoring and reporting scheme is

"fundamental" to the NPDES program and "critical to [the] effective operation of the Act.").  Likewise, in the draft permit,

EPA requires larger dischargers subject to the NOI requirement to create records detailing the dates of each

application, all waters into which pesticides were discharged, total amounts used, how applied, and emergency

responses taken (among other things).  See Draft Permit at 24-25, §§ 7.2-7.3.  These records must be kept for three

years. See id. at 25, § 7.3. However, this detailed information - which would obviously be crucial to compliance

determinations and, if necessary, subsequent enforcement efforts - is not submitted to EPA or otherwise made publicly

available; instead, these dischargers need only submit to EPA an annual report detailing these activities in summary

form. See id. at 24-26, §§ 7.2-7.4. Reporting requirements for dischargers not subject to the NOI requirement are even

less helpful:  these dischargers need keep no records detailing what, when, or where pesticides were used, even in

summary form.  See id. at 24, § 7.2.

 

If EPA or concerned citizens are to be able to ascertain whether an applicator has "minimized" pesticide discharges,

whether a given discharge may have "caused or contributed" to water quality violations, or whether an "observable

adverse incident" can be traced to a particular application,25 the general permit must require that all detailed

information concerning each pesticide discharge be submitted to EPA by every discharger, and that this information be

made publicly available.  See, e.g., California State Water Resources Control Board, General Permit No. CAG990003,

2001 Cal. ENV LEXIS 12 (July 19, 2001), at *46, *60-*61 (requiring "a monthly report to the [regional permitting

authority] documenting specific information for each aquatic pesticide treatment site").  As all of these data can readily

be submitted electronically, see, e.g., id. at 25, § 7.4, meeting this obligation should occasion no huge additional

expenditures. (Indeed, as EPA notes, some of these reporting tasks are already required by FIFRA or other laws. See

Fact Sheet at 98.) Moreover, to ensure that a complete database of information is compiled, all records should be

retained by the discharger and EPA for a minimum for five years, and not merely three.

 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 617.1.001.010
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Author Name: Setting Mary

Organization: Maryland Department of Agriculture (MDA)

EPA recommends that all operators covered under this permit keep records of acres or linear miles treated for all

applicable use patterns covered under this general permit. The records should be kept up-to-date to help determine if

the annual treatment area threshold during any calendar year is met, as identified in Part 1.2.2 . We understand the

value of records and this is currently required by state law. We do have concerns of how this information needs to be

reported in an annual report. If we can report our agency treated 4,500 acres of seasonally flooded woodlands in a

specific county, this is fine. However, if we have to give an address and location for each of the 1,500 larvicide

applications that made up the 4,500 acres this will be a burden with little benefit. On a normal year, we probably treat

over 10,000 specific locations for seasonally flooded woodlands. The concern is a requirement for an annual report with

such specific information that will expend great many hours of manpower to produce. There is also mention about an

annual area threshold during any calendar year. We do not recall this being specified in Part 1.2.2 and we are not sure

what the annual area threshold is. It is difficult to determine the amount of insecticide used in advance since mosquito

populations are so driven by climatic conditions and pesticide applications are based on established thresholds. It would

be helpful if EPA could provide an example, including a form or format, of what they would like the annual report to

contain and how detailed. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 618.1.001.011

Author Name: Bracht Gary

Organization: North Dakota Department of Health (NDDH)

Requiring the submittal of information in the annual reports to state regulatory agencies is going to put additional burden

on the programs.  How and where is this information going to be stored?  Even for large operators, require some basic

information to be stored with that operator and have it available for review by the regulatory agency.  EPA and states

can work on development of summaries that can be available for public review if necessary.   
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 619.1.001.013

PGP Responses to Comments Annual Reporting and Recordkeeping [Request for comment]

267510/31/2011 04:04 PM EDT



 

Author Name: Pafko Frank

Organization: Minnesota Department of Transportation (MnDOT)

Item 7.2.e in the PGP which requires keeping records on pest density prior to pesticide application. This is highly

ambiguous; how is density to be measured? How will it be consistent between different applicators?  
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 619.1.001.014

Author Name: Pafko Frank

Organization: Minnesota Department of Transportation (MnDOT)

item 7.2.1 describes requirements "for pesticide applications directly to waters... " This implies that indirect applications,

which essentially include most or all of Mn/DOT's activities near water, are distinct and different therefore not requiring

recordkeeping. As stated previously, more clarity is needed.   
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 619.1.001.016

Author Name: Pafko Frank

Organization: Minnesota Department of Transportation (MnDOT)

As proposed, an annual report must include up to seven pieces of information for each pest treatment area. The level of

detail associated with each piece of information is generally adequate. However, for a statewide applicator such 'as a

DOT, the proposed approach may result in reporting on hundreds, perhaps thousands, of treatment areas where

discharge at or near water is concerned. This information would come from within Mn/DOT as well as from contractors

hired by Mn/DOT. There needs to be greater guidance and coordination on whether or not the Utility Company or its

Contractors would report the pesticide use where the right-of-way is being shared for transportation and utility purposes,

so as not to over report how much pesticides are annually used. 

 

A pest management area may include one or many pest treatment areas. Pest management areas need to be more
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clearly defined. As currently written, the definition could be interpreted very broadly for any entity managing linear

corridors. We recommend that for statewide applicators, annual reporting is constrained only to information relevant to

pest management areas. 

 

In general, Mn/DOT does not perceive much practical utility of the information being requested. While quantifying

amounts of product applied provides data, it is unclear how that data can be developed into meaningful information

regarding environmental protection. However, annual report items d.6 and d.? are outcome based and capture

environmental threats or risks. These seem appropriate for an annual report.   
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 620.1.001.017

Author Name: Spaulding Steven

Organization: Wellmark International

The recordkeeping required by EPA applies to any entity required to submit an NOI as well as any pesticide applicator

hired by such entity to perform activities covered under this permit. EPA requires records to be kept by the NOI-filing

organizations, although for-hire applicators must keep records at their business site for equipment maintenance and

calibration. All records are to be documented as soon as possible but no later than 14 days after completion of an

activity, and kept for at least 3 years. Wellmark International is concerned that for many organizations (decision-makers

and applicators) these records will necessarily have to be recorded almost daily throughout the treatment season. For

such operators, especially small for-hire applicators, this will require several hours per day either by the pilot or ground-

rig operator, or the hiring of skilled record keepers. Such expenses may be unsustainable for small operators. We are

also concerned that some of the required records will need to be duplicated by the decision-making entity and any

applicator hired by that entity. EPA appropriately segregates the equipment maintenance and calibration records to the

for-hire applicators, but doesn't similarly segregate other required records (e.g., pest density prior to pesticide

application) to the decision-making organizations. EPA requires all entities to submit an annual report to EPA if they are

required to submit an NOI. We interpret this to mean that decision-making organizations, and not custom or for-hire

applicators, must submit the reports. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 622.1.001.017

PGP Responses to Comments Annual Reporting and Recordkeeping [Request for comment]

267710/31/2011 04:04 PM EDT



 

Author Name: Semanko Norman

Organization: Idaho Water Users Association (IWUA)

IWUA agrees that operators should be allowed to rely on records and documents developed for  other obligations, such

as requirements under FIFRA and state or local pesticide programs. 

 

Again, however, consistent with the comments above regarding Parts 2.2.2 and 5.0, the requirements of the Draft PGP

are beyond the capacity of small government irrigation districts and small non-profit canal company organizations. As a

result, these entities should be excluded from the NOI, recordkeeping and annual reporting requirements of Parts 7.0

through 7.4.   
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 623.1.001.004

Author Name: Zeug Devonna

Organization: Minnesota Corn Growers Association (MCGA)

The recordkeeping and associated timeframes with the recordkeeping are unrealistic. The seasonal nature of farming

and, in particular, the application of pesticides is not recognized in EPA's selection of timeframes for completion of the

activity records and the availability of documentation. Neither is there recognition that the recordkeeping burden

associated with NOI -filing organizations may often apply to small operators with limited time resources to engage in

additional paperwork burden beyond what is already required by FIFRA and other food production regulations. The

recordkeeping and reporting associated with this permit should be greatly reduced.  
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 625.1.001.016

Author Name: Thompson Kelvin

Organization: Southern Minnesota Beet Sugar Cooperative (SMBSC)

Recordkeeping and Annual Reporting. The recordkeeping required by EPA in Part 7 apply to any entity required to
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submit an NOI as well as any pesticide applicator hired by such entity to perform activities covered under this permit.

EPA requires records to be kept by the NOI-filing organizations. [FN 23] All records are to be documented as soon as

possible but no later than 14 days after completion of an activity, and kept for at least 3 years. We are concerned that

for many applicators these records will necessarily have to be recorded almost daily throughout the treatment season.

For small commercial applicators, this will require several hours per day either by the equipment operator or require the

hiring of skilled record keepers. Such expenses may be unsustainable for small operators. EPA requires all entities to

submit an annual report to EPA if they are required to submit an NOI. 

 

[FN 23] Ref from permit, pp. 24-25 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 627.1.001.015

Author Name: Gunnerson Chuck

Organization: Northern Plains Potato Growers Association (NPPGA)

Recordkeeping and Annual Reporting. The recordkeeping required by EPA in Part 7 apply to any entity required to

submit an NOI as well as any pesticide applicator hired by such entity to perform activities covered under this permit.

EPA requires records to be kept by the NOI-filing organizations.[FN23] All records are to be documented as soon as

possible but no later than 14 days after completion of an activity, and kept for at least 3 years. We are concerned that

for many applicators these records will necessarily have to be recorded almost daily throughout the treatment season.

For small commercial applicators, this will require several hours per day either by the equipment operator or require the

hiring of skilled record keepers. Such expenses may be unsustainable for small operators. EPA requires all entities to

submit an annual report to EPA if they are required to submit an NOI.

 

 

[FN23] Ref from permit, pp. 24-25 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 636-cp.001.004

Author Name: Alexander Don
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Organization: Agricultural Council Arkansas (ACA)

EPA should simplify the reporting requirements, limiting the information to that which is essential to determine

compliance. Suggest that EPA develop a form that could be completed by the operator. Such a form would standardize

each report and minimize omissions in the myriad of information being requested. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 637.1.001.011

Author Name: Rabe Bonnie

Organization: New Mexico Department of Agriculture (NMDA)

-NMDA suggests records required to be documented should be maintained by the operator and made available upon

request rather than submitted and made available to the general public. The extent and number of reports submitted will

be laborious and create unnecessary burden to both the applicator and EPA. The information could be used

indiscriminately to disseminate false information and cause un-necessary concern by the public. A simplified reporting

process would be less labor intensive and more likely adhered to. EPA's regional and headquarter levels will gain

nothing other than a greater administrative burden in attempting to manage the voluminous number of reports. 

 

-NMDA encourages EPA to simplify the types and level of records required to be maintained. The additional detail does

not provide additional safeguards or information which increases protection of water. It does increase paperwork and

financial burdens to the operators. 

 

-NMDA is also concerned about the availability of funding to support implementation of the recordkeeping requirements

including education and outreach to operators to ensure compliance. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 638-cp.001.003

Author Name: Daily Mark

Organization: Idaho Aquaculture Association,  Inc. (IAA)
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Furthermore, we believe the proposed monitoring and recordkeeping requirements will place an undue burden on the

user when proper application and use guidelines are followed. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 639.1.001.003

Author Name: Somody Carol

Organization: Syngenta Crop Protection, Inc.

2) Provide a reporting form to minimize the possibility of insufficient reporting 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 652.1.001.014

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.

Ninth, document retention should be increased from three to five years and all documentation required by the PGP

should be deemed public records. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 652.1.001.030

Author Name: Estrin Daniel

Organization: Waterkeeper Alliance et al.
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IX. Document Retention

 

Section 7.3 of the PGP requires operators to retain "any records required under this permit for at least 3 years from the

date that your coverage under this permit expires or is terminated. In order to reflect the statute of limitations codified at

28 U.S.C. § 2462, operators should be required to retain records for five years.[FN20]Furthermore, any documents that

operators are required to produce and retain should be available for public review pursuant to 33 U.S.C. § 1318(b).

Public availability should pertain regardless of what documents are actually delivered to the EPA under the terms of

PGP. [FN20]  "Except as otherwise provided by Act of Congress, an action . . . shall not be entertained unless

commenced within five years from the date when the claim first accrued if, within the same period, the offender or the

property is found within the United States in order that proper service may be made thereon." 28 U.S.C. § 2462. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 657.1.001.006

Author Name: Beckett Jordan

Organization: Klamath Siskiyou Wildlands Center/Rogue Riverkeeper

Reporting / Monitoring Flaws: Annual Reporting and Water Quality Sampling 

 

The adequacy of annual reporting in the PGP permit is unacceptable; instream water quality sampling needs to be

included as a routine measure to ensure the pesticide applications are not degrading waterways. All commercial

applicators, as well as pesticides being applied to public lands need water quality sampling requirements in order to

determine current pesticide levels and maintain water quality standards. Visual checks for fish kills and changes, along

with annual summations of practices, are virtually useless for citizens attempting to protect water quality from adverse

impacts. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 657.1.001.012

Author Name: Beckett Jordan

Organization: Klamath Siskiyou Wildlands Center/Rogue Riverkeeper
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Reporting / Monitoring Flaws: Public Information and FOIA 

 

The EPA ppt. presentation details that all reporting will be kept on site rather than by the EPA. Public access is a

problem if EPA doesn't maintain annual records, PDMPs, or NOIs. This is a future source of liability under FOIA

requests that EPA needs to avoid. Companies can go out of business, records get are destroyed, etc.; there are many

ways in which information may become unavailable. An easy remedy is for documents to be submitted to EPA and

stored so they are available for future FOIA requests. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 657.1.001.016

Author Name: Beckett Jordan

Organization: Klamath Siskiyou Wildlands Center/Rogue Riverkeeper

The IPM provisions are voluntary and weak, and IPMs should be included as part of the annual report. "Submit IMP

along with annual reporting documents" is a simple requirement that should be included in the final PGP permit. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 657.1.001.022

Author Name: Beckett Jordan

Organization: Klamath Siskiyou Wildlands Center/Rogue Riverkeeper

The IPMs should be included as part of the annual report, in order to make the annual report more than summations,

which do little to benefit the public. Is this program intended to replace NEPA requirements? Is it in any way

enforceable? Why is submission to EPA or state agencies not required? See PGP 15-19. See above for FOIA reporting

problems when plans are available for submission rather than made available to the public 
 

Response 

 

PGP Responses to Comments Annual Reporting and Recordkeeping [Request for comment]

268310/31/2011 04:04 PM EDT



 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 659.1.001.013

Author Name: Anderson James

Organization: Lake County Forest Preserve District,  Illinois

Recordkeeping and Annual Reporting Specific record keeping and reporting that would require LCFPD to document: (c)

specific surveillance methods, dates and surveillance activities; (d) pest density prior to pesticide application; (e)

description of treatment area, including location and size of treatment areas and identification of any waters, either by

name or by location, to with - The recordkeeping and annual reporting required by EPA in Part 7 requires all entities to

submit an annual report to EPA if they are required to submit an NOI. LCFPD believes these requirements will delay

invasive species management and add significantly to the costs, much of which is conducted on strict budgets and

limited manpower. Any potential benefit realized by EPA is significantly outweighed by the extra burden such

recordkeeping and reporting adds to normal practices and schedules. LCFPD urges EPA to eliminate CWA

recordkeeping and reporting requirements for public agencies conducting invasive species management in order to

protect valuable, publicly owned natural resources

 

Specific record keeping and reporting that would require LCFPD to document: (c) specific surveillance methods, dates

and surveillance activities; (d) pest density prior to pesticide application; (e) description of treatment area, including

location and size of treatment areas and identification of any waters, either by name or by location, to with discharged

any pesticides; (n) documentation of any equipment cleaning, calibration and repair would place an undue burden and

hinder invasive species management. Providing annual documentation of pest density to EPA for every population

treated, in addition to the detailed location information required by the NPDES PGP permit, would require significant

time by LCFPD and reduce both the dollars and effort available to protect valuable natural resources from invasive

species. On an annual basis, LCFPD implements integrated pest management, including chemical application, to well

over 300 invasive plant populations, many less than 0.10 of an acre, across hundreds of acres of LCFPD land. Further,

documentation of equipment maintenance seems particularly egregious considering most LCFPD applications are done

by hand with backpack sprayers. Is LCFPD expected to document maintenance such as the changing of "O" rings? 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 660.1.001.004

Author Name: Shellenberger John

Organization: Lake Owner’s Association, Inc.
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3. If permits are required of small lakes/ponds (less than 20 acres) and those permits document the chemicals

(including permissible usage of equivalent substitutes or ‘generics') and quantities to be applied on an annual basis by a

licensed entity, then NO FURTHER permits (NOIs) or reporting should be required so long as the treatments are

consistent with the plan that was submitted. Such permits would save considerable effort and cost to the EPA, the

service provider, and the owners of the lake/pond.

 

4. Further to item 3 above: Permits do not need to be renewed annually unless there are substantive changes to the

details of the planned use of chemicals, or other relevant factors. In that case, a simple and structured format report

should focus on only the exception to the plan. This exception reporting should specify if this was a one-time change to

the plan, or if this exception report should now be included as part of the general permit, WITHOUT a new general

permit being required to be produced.

 

5. Further to item 3 above: If renewal of the general permit is required, it should be NO MORE OFTEN than every five

(5) years. As indicated in item 3 above, exception reporting should be the norm versus requiring the resubmission of the

entire general permit.

 

6. For small lakes/ponds (less than 20 acres), if the chemical treatment plan in the general permit is followed, no annual

or other frequency of report should be required. See item 8.

 

7. For any periodic reporting that is required, these reports should be both simple and of a structured format to reduce

the effort and cost of preparing them, and for the EPA to review them. These reports should also focus on reporting

EXCEPTIONS ONLY to the plan submitted with the general permit. Voluminous, detailed, redundant reports are

inconsistent with elimination of unnecessary administrative processes. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 661.1.001.020

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

ARA asks EPA to simplify the recordkeeping and reporting requirements of the PGP, and remove unnecessary links of

timeliness to permit violations. PPC believes that only decision-making entities should be responsible for implementing

any IPM required under this NPDES general permit. In addition, we urge EPA to clarify that that IPM requirements are

not applicable to either for-hire pesticide applicators (unless specifically contracted to conduct IPM activities by client

decision-making entities). Otherwise, the resulting confusion could expose these operators to potential legal jeopardy

from citizen suits. 
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Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 661.1.001.025

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

XIII. The Recordkeeping and Annual Reporting requirements in the PGP draft will require immense time, paperwork and

liability.

 

EPA requires records to be kept and reports submitted by NOI-filing organizations.[FN15] All records are to be

documented as soon as possible but no later than 14 days after completion of an activity, and kept for at least 3 years.

ARA is concerned that for many operators (whether they submitted the NOI or not) these records will necessarily have

to be recorded continuously throughout the treatment season for hundreds of applications and/or IPM decisions. For

such operators, especially small for-hire applicators, this may require several hours per day either by the pilot or

ground-rig operator, or the hiring of skilled administrative assistants. Such expenses may be unsustainable for small

operators. If small operators are not the NOI-filing party, keeping the records for 3 years may also prove to be

burdensome. In this case, it would likely be prudent that some of the required records be duplicated by both a decision-

making entity and all applicators hired by that entity.

 

EPA appropriately segregates the equipment maintenance and calibration records to the for-hire applicators, but EPA

does not segregate other required records to the decision-making organizations.[FN16] EPA requires all entities to

submit an annual report to EPA if they are required to submit an NOI. ARA interprets this to mean that decision-making

organizations, and not for-hire applicators, must submit the annual reports.

 

[FN15]  PGP, pp. 24-25.

[FN16]  PGP, p. 24.  
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 665.1.001.015

Author Name: Henderson Carol

Organization: New Hampshire Fish and Game Department
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Page 24, 7.3 - Are the records opened to the public? If so, where would they obtain a record?

 

Page 25, 7.4 - Are the records opened to the public? If so, where would they obtain a report? Are the annual

reports for the entire State or per waterbody, acreage treated, etc? Please clarify. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 667.1.001.007

Author Name: Unknown Unknown

Organization: A&B Irrigation District et al.

Record Keeping

 

The draft permit requires all operators to keep the following records:

 

a. A copy of this permit (an electronic copy is also acceptable)

 

b. A copy of any Adverse Incident Reports

 

c. Your rationale for any determination that reporting of an identified adverse incident is not required consistent with

allowances

 

d.A copy of any corrective action documentation

 

Operators that are required to submit an NOI and any pesticide applicator hired by such entity to perform activities

covered under this permit must retain the records listed below at the address provided on the NOI. Records of

equipment maintenance and calibration are to be maintained only by the entity performing the pest application activity

(on behalf of self or client).

 

a. A copy of the NOI submitted to EPA, any correspondence exchanged between you and EPA specific to coverage

under this permit, and a copy of the EPA acknowledgment letter assigning your permit tracking number;

 

b. The date on which you knew or reasonably should have known that you would exceed an annual treatment area

threshold during any calendar year;

 

c. Surveillance method(s) used, date(s) of surveillance activities, and findings of surveillance;

 

d. Target pest(s);
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e. Pest density prior to pesticide application;

 

f. Company name and contact information for pesticide applicator;

 

g. Pesticide application date(s);

 

h. Description of treatment area, including location and size (acres or linear feet) of treatment area and identification of

any waters, either by name or by location, to which you discharged any pesticide(s);

 

i. Name of each pesticide product used including the EPA registration number;

 

j. Quantity of pesticide applied (and specify if quantities are for the pesticide product as packaged or as formulated and

applied);

 

k. Concentration (%) of active ingredient in formulation;

 

l. For pesticide applications directly to waters, the effective concentration of active ingredient required for control;

 

m. Any unusual or unexpected effects identified to non-target organisms;

 

n. Documentation of any equipment cleaning, calibration, and repair (to be kept by pesticide application equipment

operator);

 

o. A copy of your PDMP, including any modifications made to the PDMP during the term of this permit.

 

You must retain any records required under this permit for at least 3 years from the date that your coverage under this

permit expires or is terminated.

 

The Irrigation Entities agree that records of their applications should be kept as it enables them to track what they have

done historically and what has worked.

 

The Solution: Irrigation Entities currently keep records of their pesticide applications in compliance with FIFRA. Those

records are sufficient to accomplish the task EPA seeks to achieve in the proposed permit. The Irrigation Entities

suggest including the following language: "Recordkeeping under FIFRA guidelines is sufficient to satisfy the Pesticide

General Permit."

 

Reporting

 

The Irrigation Entities believe the reporting requirements in the proposed permit are excessive and unnecessary. It is

unclear what interest EPA has in requiring additional recording and reporting of what the Irrigation Entities are doing

when they are already in full compliance with FIFRA.

 

The draft permit has the following reporting requirements:
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a. Operator's name

 

b. NPDES permit tracking number(s)

 

c. Contact person name, title, e-mail address (if any), and phone number

 

d. For each pest treatment area, report the following information:

 

   1. Identification of any waters or other treatment area, including size, either by name or by location, to which you

discharged any pesticide(s);

 

   2. Pesticide use pattem(s) (i.e., mosquito and other flying insects, aquatic weeds and algae, aquatic nuisance

animals, or forest canopy) and target pest(s);

 

   3. Company name(s) and contact information for pesticide applicator(s), if different from the NOI submitter;

 

   4. Total amount of each pesticide product applied for the reporting year by the EPA registration number(s) and by

application method (e.g., aerially by fixed-wing or rotary aircraft, broadcast spray, etc.);

 

   5. Whether this pest control activity was addressed in your PDMP prior to pesticide application;

  

   6. If applicable, an annual report of any adverse incidents as a result of these treatment(s), for incidents requiring 24

hour notice; and

 

   7. A description of any corrective action(s), including spill responses, resulting from pesticide application activities and

the rationale for such action(s).

 

Should the Irrigation Entities be required to submit an annual report, the Irrigation Entities recommend that the amount

of pesticide applied within the boundaries of their districts over the duration of the irrigation season is sufficient to satisfy

EPA's stated goal of documenting the annual amount of pesticide application. The remainder of the records maintained

by the permittees will be available for inspection as necessary by EPA.

 

The Solution: The Irrigation Entities propose the following language: "Irrigation Entities' Annual Report shall include the

amount of pesticide applied within the boundaries of their districts." In addition, "the recordkeeping and reporting

requirements shall not be construed or considered to be an effluent standard or other limitation under this permit or the

Act." 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay
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Comment ID 668.1.001.028

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

Recordkeeping and Annual Reporting: The recordkeeping required by EPA in Part 7 apply to any entity required to

submit an NOI as well as any pesticide applicator hired by such entity to perform activities covered under this permit.

EPA requires records to be kept by the NOI¬filing organizations, although for-¬hire applicators must keep records at

their business site for equipment maintenance and calibration.[FN 42] All records are to be documented as soon as

possible but no later than 14 days after completion of an activity, and kept for at least 3 years, and perhaps up to 8 or

more years (given that a general permit is usually valid for no less than 5 years, and is often extended, due to

rulemaking constraints with new general permits). The MCD is concerned that for many organizations (decision makers

and applicators) these records will necessarily have to be recorded almost daily throughout the treatment season. For

such operators, especially small for¬-hire applicators, this will require several hours per day either by the pilot or ground

¬rig operator, or the hiring of skilled record keepers. Such expenses may be unsustainable for small operators. The

MCD is also concerned that some of the required records will need to be duplicated by the decision-making entity and

any applicator hired by that entity. EPA appropriately segregates the equipment maintenance and calibration records to

the for¬-hire applicators, but doesn't similarly segregate other required records (e.g., pest density prior to pesticide

application) to the decision-making organizations. EPA requires all entities to submit an annual report to EPA if they are

required to submit an NOI. The MCD interprets this to mean that decision-making organizations, and not custom or for-

¬hire applicators, must submit the reports.

 

[FN 42] Draft PGP, pp. 24¬25  
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 675.1.001.021

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

USEPA states that the PDMP and all supporting documents (other than any properly asserted Confidential Business

Information) must be readily available, upon request, to regulators. MABA urges USEPA not to make public copies of

PDMPs or other information related to compliance with this permit, or to consider such information Confidential

Business Information, for we are concerned that antipesticide activists will use access to these PDMPs to search for

potential "paper violations" and harass pesticide operators with citizen suits.  
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Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 675.1.001.025

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

We believe it will be important for applicators to keep onsite their records of all visual inspections and determinations,

even for these situations, as legal protection against citizens' suits or USEPA actions. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 675.1.001.026

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

The recordkeeping required by USEPA in Part 7 apply to any entity required to submit an NOI as well as any pesticide

applicator hired by such entity to perform activities covered under this permit. USEPA requires records to be kept by the

NOIfiling organizations, although forhire applicators must keep records at their business site for equipment maintenance

and calibration. [FN 39] All records are to be documented as soon as possible but no later than 14 days after

completion of an activity, and kept for at least 3 years, and perhaps up to 8 or more years (given that a general permit is

usually valid for no less than 5 years, and is often extended, due to rulemaking constraints with new general permits).

MABA is concerned that for many organizations (decisionmakers and applicators) these records will necessarily have to

be recorded almost daily throughout the treatment season. For such operators, especially small forhire applicators or

farmers, this will require several hours per day either by the pilot or groundrig operator, or the hiring of skilled record

keepers. Such expenses may be unsustainable for small operators. MABA is also concerned that some of the required

records will need to be duplicated by the decisionmaking entity and any applicator hired by that entity. USEPA

appropriately segregates the equipment maintenance and calibration records to the forhire applicators, but doesn't

similarly segregate other required records (e.g., pest density prior to pesticide application) to the decisionmaking

organizations. USEPA requires all entities to submit an annual report to USEPA if they are required to submit an NOI.

MABA interprets this to mean that decisionmaking organizations, and not custom or forhire applicators, must submit the

reports. 
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[FN 39] Draft PGP, pp. 2425 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 680.001.027

Author Name: Hamilton Keri

Organization: Wyoming Farm Bureau Federation

Section 7.0 dealing with record keeping. We support efforts to reduce the amount of record keeping by allowing those

records kept in compliance with FIFRA or other obligations to be utilized.

 

Section 7.2 requires an entity covered by the NOI to keep records for equipment maintenance. We believe the term

"maintenance" is too broad since this would indicate that if an operator changed a nozzle a record of that action would

need to be kept. Every time an applicant greased the vehicle, then a record would need to be kept. This is far beyond

any reasonable approach to record keeping.

 

Section 7.4. dealing with submission of annual reports. The EPA requires an annual report to be submitted via an

electronic data management system. We would point out that many operators who would potentially be covered by this

action may not have access to an electronic data management system. Requirements that these documents only be

submitted in this fashion also appear to be discriminatory against the rural population who does not have adequate

access to the technology that will allow this to occur. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 687.1.001.017

Author Name: Unknown Unknown

Organization: Minor Crop Farmer Alliance (MCFA)

The proposed record keeping and annual reporting provisions would place requirements on the operator. We are not

certain that the Agency has accurately determined the burden of such requirements on the operator. The Agency

should attempt to the greatest degree possible to minimize record keeping and reporting requirements for this program.

Pesticides are already effectively regulated by another branch of the Agency. Unless such requirements have been
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imposed under FIFRA, they should not be imposed under CWA 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 690.1.001.033

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

Is the scope of operators required to submit annual reports and the requested content appropriate/practical?

 

No. It would generate mountains ofreports that would never be read. It's environmentally irresponsible to waste all that

paper. The court decision requires EPA only to issue a permit; the annual report was EPA's idea. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 693.001.014

Author Name: Caton William

Organization: FLORIDA FISH AND WILDLIFE CONSERVATION COMMISSION

It is appropriate for EPA to require all operators who apply pesticides to waters of the U.S. under the PGP to retain

records for a reasonable period whether or not an NOI is required to be filed. However, if large operators (i.e. FWC)

report individual applications by water body, the annual report may be several thousand pages. Compiling and reporting

summary information by acres of individual plant species treated, by herbicide active ingredient, and by water body

provides some measure of the level of pesticide activity in individual lakes. Even this level of data management is

expensive. FWC is nearing completion of a computer system that relates plants inventoried in Florida waters to types

and amounts of plants controlled by control method. This program has taken several years to develop with overall cost

approaching $1 million. Therefore, EPA should consider the value of requiring detailed submission of annual reports vs.

record retention by individual operators. Records for individual applications can be kept by operators and provided to

EPA or the state implementing agency upon request. 
 

Response 
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Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 696.001.007

Author Name: Debessonet Jeff

Organization: Bureau of Water, South Carolina Department of Health and Environmental Control

 

See PGP Comment Response Recordkeeping and Reporting Essay

 
 

Response 

See response to Comment ID 177-cp.001.002.

 

Comment ID 697.1.001.006

Author Name: Smith Gerald

Organization: Aquatic Control Technology, Inc.

> The annual reporting information submitted to EPA should not be readily accessible to the public or anyone outside of

EPA or the States, without good cause or justification. Our clients and the services we perform for them, should be

confidential and not be made available to competitors and anti-pesticide groups or individuals whom assuredly will seek

this information out and misuse it to further their own personal gains and/or misguided agendas. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay
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Comment ID 703.001.018

Author Name: Hancock William

Organization: Marine Biochemists owned by Arch Chemicals, Inc.

Recordkeeping and Annual Reporting: This section should not apply to "small government jurisdictions," "small

organizations", for hire applicators, or private landowners that treat less than 10,000 acres of water. If a "for hire"

aquatic applicator exceeds the annual threshold (10,000 acres) and is required to submit an annual report, the Agency

should not be allowed to disclose his or her annual report without protection to the public. The Annual report for a 'for

hire" applicator is essentially his or her client list. A client list is confidential business information and should be treated

as such by the Agency. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 705.1.001.028

Author Name: Zimmerman Scott

Organization: Rocky Mountain Farmers Union

Page 25, Section 7.0 Recordkeeping and Annual Reporting.

 

Reference: Section 7.2, subsection "n." "Documentation of any equipment cleaning, calibration, and repair (to be kept

by pesticide application equipment operator);

 

Comment: We see this as a completely unnecessary requirement and recommend it be deleted. Examples:

documenting each nozzle repair? Each engine oil change or tire repair? 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 705.1.001.029

Author Name: Zimmerman Scott
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Organization: Rocky Mountain Farmers Union

Page 25. Section 7.4, Annual Reporting.

 

Comment: EPA needs to develop a useable and functional template for the states with jurisdiction and for themselves in

states that do not. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 724.001.007

Author Name: Isaacs David

Organization: Aquatic Control, Inc.

One aspect of the reporting requirements that causes great concern to our company is the requirement to provide the

name of all water bodies we conduct aquatic pesticide applications on. This essentially requires us to provide our

customer list to the public which includes our competitors. Our company has spent considerable resources to develop

our customer base and strongly object to being required to provide the information to the public. The draft permit has

the potential to create unfair business conditions for some professional aquatic applicators. The final permit should be

written to prevent such business impact. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 732.001.010

Author Name: Long Nathan

Organization: Aquatic Control, Inc.

One aspect of the reporting requirements that causes great concern to our company is the requirement to provide the

name of all water bodies we conduct aquatic pesticide applications on. This essentially requires us to provide our

customer list to the public which includes our competitors. Our company has spent considerable resources to develop

our customer base and strongly objects to be being required to provide this information to the public. 
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Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 734.001.007

Author Name: Sweeney Susan

Organization: PLM Lake and Land Management Corporation

We oppose any reporting that includes our client list, which contains highly sensitive confidential information, and would

request confidential status for that list under 40 CFR part 2. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 738.001.019

Author Name: Schmitz Marc

Organization: Marine Biochemists,  Aquatic Management Company

Recordkeeping and Annual Reporting

This section should not apply to "small government jurisdictions," "small organizations", for hire applicators, or private

landowners that treat less than 10,000 acres of water. If a "for hire" aquatic applicator exceeds the annual threshold

(10,000 acres) and is required to submit an annual report, the Agency should not be allowed to disclose his or her

annual report without protection to the public. The Annual report for a 'for hire" applicator is essentially his or her client

list. A client list is confidential business information and should be treated as such by the Agency. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 740.001.016

Author Name: Carlson Donald
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Organization: Kansas Department of Health and Environment (KDHE)

Permit Page 25, Part 7.4 : We do not believe the annual report serves a useful purpose. Unless someone is tasked to

routinely review the annual report contents, for whatever purpose, the generation of an annual report is a waste of time

and paper an creates another potential permit violation for the permittee. It appears the PGP requires that most of the

information called for in the annual report be generated and retained by the operator . Use of the annual reports to

address localized water quality concerns is of questionable value as the number of large operators required to submit

annual reports will be limited while most small applicators are not required to submit an NOI and thus are not required

to develop and submit an annual report . We suggest this provision be eliminated . 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 763.001.006

Author Name: Gerber N.

Organization:  

Annual reporting would also be an added burden to our small business, especially if we are required to include a client

list/site list which contains confidential business information. Depending on the extent of the reporting and record

keeping required, our business could be devastated by overwhelming cost due to the extra time and personnel

requirements. In order to remain operational, it would be necessary for a portion of these costs to be passed along to

our customers resulting in an additional expense for them. Excessive reporting before, during, and after applications will

unnecessarily burden our business and others like it, along with individuals wanting lake and pond maintenance when

the regulatory agencies and label requirements up to this point have been effective in monitoring and providing rates for

herbicide and algaecide Annual reporting would also be an added burden to our small business, especially if we are

required to include a client list/site list which contains confidential business information. Depending on the extent of the

reporting and record keeping required, our business could be devastated by overwhelming cost due to the extra time

and personnel requirements. In order to remain operational, it would be necessary for a portion of these costs to be

passed along to our customers resulting in an additional expense for them. Excessive reporting before, during, and after

applications will unnecessarily burden our business and others like it, along with individuals wanting lake and pond

maintenance when the regulatory agencies and label requirements up to this point have been effective in monitoring

and providing rates for herbicide and algaecide Annual reporting would also be an added burden to our small business,

especially if we are required to include a client list/site list which contains confidential business information. Depending

on the extent of the reporting and record keeping required, our business could be devastated by overwhelming cost due

to the extra time and personnel requirements. In order to remain operational, it would be necessary for a portion of

these costs to be passed along to our customers resulting in an additional expense for them. Excessive reporting

before, during, and after applications will unnecessarily burden our business and others like it, along with individuals

wanting lake and pond maintenance when the regulatory agencies and label requirements up to this point have been

effective in monitoring and providing rates for herbicide and algaecide applications to lakes and ponds in Northeast
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Indiana. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 779.001.007

Author Name: Zink G.

Organization:  

Why is it that our company and treatment information is available to the public? 
 

Response 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 780.001.005

Author Name: Foster John

Organization:  

The proposed permit record keeping requirements are way beyond anything we can afford or handle administratively. I

am also extremely adverse to giving out confidential business information and do not think it is fair to our clients and

customers. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 785.001.004

Author Name: Kovar Larry

Organization:  
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Additional permits will require more record keeping for our company. The cost of business will increase and we will be

forced to pass this increase to our clients. Our clients are already experiencing a difficult economic situation in our

country. The present regulations and permits in New Jersey, Pennsylvania and New York are doing an excellent job in

keeping track of our algaecide/herbicide applications, records and obtaining pertinent water quality parameters. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 791.001.004

Author Name: Donahoe J.

Organization: Aquatic Weed Control

We keep the records now of our applications but I will have to put on another staff member to mangae these new npdes

record keeping requirements and then pass this cost onto my customers who are already paying with private funds to

manage public resources. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 794.001.003

Author Name: Godron J.

Organization:  

Retention of and liability for 8 years' worth of record keeping is a great concern, especially the liability aspect factors. I

am also concerned by the requirement for annual reporting that includes my client list and other details containing

confidential business information.  
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay
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Comment ID 795.001.004

Author Name: Hanlon Christopher

Organization: Aquatic Technologies, Inc.

The record keeping for 8 years is by far too excessive and the REPORTINGOF OUR CLIENT LIST IS UNFAIR

BUSINESS PRACTICE, which no government agency or representative should be allowed to exploit!  - NO public

access to our client list!!!!  
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 795.001.006

Author Name: Hanlon Christopher

Organization: Aquatic Technologies, Inc.

I honestly request that you please listen to these points listed above and: the unfairness of public access to a

businesses client list and day-to-day business  
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 796.001.004

Author Name: Gardner John

Organization: Aquatic Systems, Inc.

Annual Reports:  Reduce the amount of detail required on the annual reports to total amounts of each pesticides used

on site.  All the other information is available on the written field management reports that the company is required to

keep for three years.  The administrative savings to Aquatic Systems would be enormous.  
 

Response 
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Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 800.001.006

Author Name: Dahm Kevin

Organization: Environmental Aquatic Management LLC

I am also concerned about our confidential business infomation from our clients.  An annual report will need to have

client information on it, which makes it a client list.  This is very concerning to me as a small business that protets that

infomation from my competitors.  I am strongly opposed to the annual reporting that includes my client list.   
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 801.001.002

Author Name: Stewart K.

Organization:  

I am opposed to the 8 year record keeping and disclosure of confidential information. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 805.001.003

Author Name: Rust-Essex Leah

Organization: Aquatic Control, Inc.

A large portion of our applications are on small water bodies, which will make the record keeping for up to 8 years very

difficult.  
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Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 805.001.005

Author Name: Rust-Essex Leah

Organization: Aquatic Control, Inc.

Another aspect of the reporting requirements we strongly disagree with is to provide the name of all water bodies we

conduct aquatic pesticide applications on. This is confidential business information that shouldn't be shared with our

competitors. We have spent years building our customer base and object to providing this information to the public.  
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 810.001.006

Author Name: Carlson R.

Organization:  

Annual reporting would be redundant as we already submit treatment records to the state and maintain those records

for a period of at least 3 years.  

 

Relinquishing our client list is another scary portion of this proposal.  For 15 years I have been building my client list

through hard work, advertising and word of mouth.  Creating such a list that could be accessible to our competitors is

disturbing.    
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 822.001.004
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Author Name: Dorsett P.

Organization:  

Competitors in my business will now have access to my customers by simply reviewing these public records. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 828.001.008

Author Name: Bryan S.

Organization: Aquatic Consultants, Inc.

Further, the requirement to provide Client lists is not acceptable, as many of our clients are private landowners, who for

various reasons, do not allow their names to be shared with anyone. This requirement would likely result in a loss of

business for our Company. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 829.001.005

Author Name: Fleming S.

Organization:  

Finally, the public reporting of such critical industry data as client lists and arduously developed techniques over years

of field research is an issue which will have dire consequences for our company and will inevitably lose even more

business for The Lake Doctors, Inc. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay
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Comment ID 835.001.002

Author Name: Scott M.

Organization:  

The record keeping that would be required for those accounts over the eights years is crazy.  That would take up too

much space and require too many man hours.   
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

. 

 

Comment ID 836.001.002

Author Name: Zehringer M.

Organization:  

We DO NOT want to give a list of our clients to anyone!   
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 837.1.001.030

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

The draft PGP laid a solid foundation for the recordkeeping and reporting requirements; still, the final PGP should

require more.  

 

EPA should require all operators to record and report their treatment areas. 

 

The draft PGP "recommends that all operators covered under this permit keep records of acres or linear miles treated."

2010 Draft PGP, at 24 (emphasis added).  The draft PGP would only require operators who must submit an NOI to

maintain records of acres or linear miles treated.  Id. at 25. And it would not require any operator to regularly report this
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data.  See id. at  26. The public interest, however, demands more.  Again, each of these covered discharges would

affect public waters. The public, therefore, has a right to know about all of them.  Thus, EPA should undertake to

quantify and publish every permitted discharge-by acre or linear mile. 

 

EPA should require all operators to maintain records and report details of their  purpose and need for discharging

pesticides. 

 

The draft PGP would require larger (i.e. NOI) operators to maintain records regarding their target pests, application

dates, pesticides applied, etc.  2010 Draft PGP, at 24-25. But the draft PGP would not impose similar requirements on

smaller (i.e. non-NOI) operators.  Why? As noted above, the thresholds for operators who must submit an NOI is an

arbitrary choice.  Smaller operators should not be held to lesser recordkeeping standards simply because they fall on

one side of that arbitrary line.  Furthermore, EPA should require all operators to submit annual reports that include all

recordkeeping data outlined in Draft PGP § 7.2.  See id. This data is the crux of the permitted activity and extremely

relevant to EPA's role in maintaining and enhancing water quality.  Plus, EPA already intends for NOI operators to

submit some annual records online. The relative burden of requiring them to submit complete records is negligible-

particularly in light of the substantial public benefit. 

 

All records should be freely available to the public on EPA's website. 

 

As discussed throughout these comments, EPA should provide ready access to all available information about pesticide

discharges covered by the PGP.  EPA could accomplish this by requiring all operators to maintain comprehensive

records, which they submit annually via the web. And the public could then gain access to those records on EPA's

website.  This process would further strengthen the draft PGP-proposed reporting requirements.   
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 841.001.011

Author Name: Coram Phil

Organization: The Florida Department of Environmental Protection

We concur with the approach outlined in the PGP that all operators must keep a limited amount of critical information

and that entities required to submit an NOI should keep more detailed records. Records should be made available to

EPA or the state implementing agency upon request. In Florida, much of this information is already required to be kept

and periodically submitted to either the Department of Agriculture and Consumer Services (DACS) of the Florida Fish

and Wildlife Conservation Commission (FWC). We already have much information of the amounts of pesticides applied,

where, and by whom, which seems to be the primary reason for the submittal of annual reports under the PGP. The

submittal of annual reports may not be needed in States that already collect usage information through other means. 
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Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 843.1.001.006

Author Name: Patel Snehal

Organization: Harris County, Texas

Part 7.0 - Recordkeeping and Annual Report. We urge the EPA to ensure that recordkeeping and annual reporting

requirements do not pose any undue administrative burden on entities required to obtain a pesticide general permit. In

particular, required documentation of a "description of treatment area" needs to be clarified. Recording a description of

a treatment area each time an operator treats an area would be repetitive and unnecessary since the same area can be

treated multiple times in a given week or month. Additionally, required documentation regarding "equipment cleaning,

calibration and repair" also needs to be clarified for similar reasons. We recommend that documentation of schedules

and procedures for equipment cleaning, calibration and repair serve as the criteria by which this requirement would be

satisfied. We request clarity on the required documentation of "unusual or unexpected effects on non-target organisms."

It is unclear if such documentation is expected for effects resulting from the permittee's pesticide application activity or

some other responsible party's activity. In the case of the latter, it would be infeasible to document such effects because

the responsible party and their activity would be impossible to identify. Furthermore, if this requirement only applies to

the permittee's activity, the cause of the effect on nontarget organisms would still be infeasible to identify since

environmental factors such as heat stress, drought or disease could be the cause rather than the pesticide application

activity. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 844.1.001.015

Author Name: Tatum Vickie

Organization: National Council for Air and Stream Improvement (NCASI)

We support the decision to allow "records and documents developed for other obligations" to demonstrate compliance

with terms of the PGP. 
 

Response 
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Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 844.1.001.016

Author Name: Tatum Vickie

Organization: National Council for Air and Stream Improvement (NCASI)

This subsection lists records that must be kept. Many of these "records" are already specified components of the IPM

and PDM Plans. In order to reduce the amount of paperwork required and simplify compliance, an attempt should be

made to reduce redundancy. The "records" listed under Subsection 7.2 should be removed from the list if they are

already contained in the PDMP or IPM plan and any records that can be sensibly incorporated into the PDMP should

be. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 844.1.001.017

Author Name: Tatum Vickie

Organization: National Council for Air and Stream Improvement (NCASI)

For the purposes of clarity, addition of a reference to Section 1.2.5 Terminating Coverage would be useful, as formal

termination of coverage impacts annual reporting requirements. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 847.001.003

Author Name: Isaacs Brian

Organization: Aquatic Control, Inc.

I ask that the EPA take a serious look at the information that they require that will become public information.
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Companies throughout the U.S. have worked for many years to compile and build their customer lists. If all water bodies

that are being managed have to be recorded as public information, customer lists will be formed from this information.

The competitive advantage that existing companies have could be quickly eroded by a new, sometimes inexperienced

company that simply offers low prices to every water body from a NPDES permit record website. Many companies that

gain an advantage over others are using combinations of herbicides and/or algaecides and properly timing the

treatments. This competitive advantage of the superior companies across the U.S. will also be eroded if records are

forced to be shared with the general public. What ever happened to trade secrets = business success? 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 906.1.001.007

Author Name: Harja John

Organization: Public Lands Policy Coordination Office (PLPCO), Office of the Governor, State of Utah

However, the state opposes provisions requiring all applicators to submit an annual report regardless of whether or not

any problems have been noted. The state believes the economic hardship on applicators and the resource strain on the

state would outweigh any benefits associated with the reporting. 

 

The state recommends that an approach similar to the stormwater program Storm Water Pollution Prevention Plans be

employed. This would entail applicators keeping records, including a Pesticide Discharge Management Plan (POMP),

that would be reviewed when an inspection of their operation is conducted by state program personnel. This would

obviate the need for annual reports to be prepared and submitted.   
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 926.001.006

Author Name: Reabe Jr

Organization: Reabe Spraying Service Inc.

7 .2.e Pest density prior to pesticide application. Pest infestations almost always have variable intensities or are spotty.

Yet to not treat the area around the infested area is to leave a breeding site for re-infestations. The pest density is not

one number but varies from a minimum to a maximum. Will the IPM decision maker have to justify his decisions to treat
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all or only part of a site? 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 931.001.012

Author Name: Mahoneyer Dennis

Organization: County of Salem Mosquito Extermination Commission

If some pesticide applicators, as outlined in the Fact Sheet, are required to submit annual reports, then all who apply in

or near waters of the US should have to submit them. Applicators should not have to submit specific names of water

bodies treated. 
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay

 

Comment ID 939.001.015

Author Name: Russell Russell

Organization: Pennsylvania Department of Agriculture

Timing: Many of EPA's record keeping requirements include timelines that are too short. (Detailed Adverse Incident

Reports are required after 5 days, we doubt this is a realistic time frame for applicators to gather the required

information) to file a complete report. We encourage EPA to streamline and simplify the record keeping and reporting

requirements to recognize the unique nature of pesticide applications as they are not static locations.  
 

Response 

 

Please refer to PGP Comment Response Recordkeeping and Reporting Essay
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8.0 - SHARING OF RESPONSIBILITIES [REQUEST FOR COMMENT]

Comment ID 177-cp.001.001

Author Name: Hipkins Pat

Organization: Virginia Cooperative Extension

Given the relatively low thresholds for submitting a NOI under a general permit, I encourage the agency to pick one

party (decision maker OR applicator) and identify who must file vs. leave it as is = decision-maker and, in some

situations, the applicator.

 

(The FAQ document states that the NOI filer, in most cases, would be the "entity responsible for deciding to conduct the

pesticide applications, as opposed to the person performing the applications, if different." However, the guidance

document goes on to state that an applicator/application business would indeed need to file if the sum of their

treatments not covered by another NOI for a season/year will exceed one or more of the thresholds. In theory, this is

clear...but in practice, I suspect there will be duplicate NOIs submitted [and duplicates of other paperwork, ex. reporting]

-- or confusion and lack of compliance. In either case, I suspect many entities will file a NOI just in case...for example,

an application business may file based on last year's contracts.) 
 

Response 

EPA agrees with commenter that the PGP should identify one party that is required to submit the NOI rather than two as was done

in the draft permit.  The final permit now designates the Decision-maker as the entity responsible for submitting the NOI, if an NOI

is required for the application activities. 

 

 

Comment ID 222.1.001.003

Author Name: Wolf Stanley

Organization: North Dakota Weed Control Association (NDWCA)

Will we need a blanket permit for the entire county? The counties in North Dakota can be as large as 2300 square

miles. If we cannot secure a permit for the entire county then how do we address the following situations?

 

Control over financing - many of the weed control districts provide private landowners partial reimbursement of control

costs. These lands are typically not identified until after the landowner applies for the reimbursement during or after the

growing/control season.

 

Control over the decision - the weed control district can order a landowner to control noxious weeds on his property.

These lands are identified during the growing season.
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Applicators - Many of the private landowners apply the pesticides themselves, they are not "contracted or hired" by the

weed management district. How is this to be managed as a permit holder if the applicator is to be contracted or hired? If

we have to "hire" private landowners, we as a government agency will require proof of insurance and applicator

certification. This will put the weed control district into a regulatory capacity, which is not our scope of operation.

 

Since these lands are under private ownership and the landowner does the weed control application on his own, not

under contract with the weed control district; who secures the NPDES permit, the landowner or the weed control

district? If the weed control district is required to own the permit and the private landowner applies a pesticide and has

an adverse incident, is the weed control district held liable? 
 

Response 

Under the pesticides general permit, any weed control district, or similar pest control district (see Table1-1 in final permit), must

submit a notice of intent (NOI) to be covered under the permit.  The NOI will identify the pest management area where the weed

control district will conduct activities resulting in discharges to waters of the United States to be covered under the permit.  If the

weed control district identifies the entire county as the pest management area, then one permit will cover the entire county.  If the

weed control district submits a timely, accurate, and complete NOI, then any applicator who applies pesticides based on the weed

control district’s decision or orders that pesticides are to be applied, is covered under the permit.  If the weed control district is not

associated with a specific pesticide application (i.e., is not the Applicator or the Decision-maker), then any discharge that results

from that application is not covered under the weed control district’s permit, and the weed control district will have no liability for

that discharge. 

 

For more information on liability between Applicators and Decision-makers, see response to Comment ID 279.1.001.004.

 

Comment ID 233.1.001.006

Author Name: Gage Terry

Organization: California Agricultural Aircraft Association (CAAA)

We appreciate EPA's attempt to provide cost sharing through co-permitting, however we feel that the liability this

creates is not appropriate. As stated "any and all operators covered under this permit are still responsible jointly and

severally for any violation [FN 1]  Aerial Applicators could be held liability for violations that they had no knowledge or

participation in. As discussed, an operator of the property states he/she will file the NOI and doesn't, how can the for

hire applicator be held responsible? Parties should be held responsible for those aspects of the pest control process

that they directly control. We encourage EPA to reflect this in the permit language.

 

[FN 1]  Fact Sheet page 12 
 

Response 
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Refer to response to Comment ID 279.1.001.004.

 

Comment ID 264.1.001.005

Author Name: Lomberk Heather

Organization: Cumberland County (New Jersey) Mosquito Control Division

In New Jersey, many mosquito control pesticide applications are made on privatelyowned land, often without obtaining

specific permission from the property owner. Such applications are broadly authorized by State public health statutes.

Individual property owners should not be responsible for these applications.

 

Additionally, any entity only responsible for financing permit-covered pesticide operations, but not involved in any of the

covered activities, should not be held accountable. 
 

Response 

All operators must comply with all permit conditions.  In the final permit, EPA clarifies that for the purpose of the pesticides

general permit, Operators are split into two categories: Applicators and Decision-makers.  In some situations, a single entity will act

as both an Applicator and a Decision-maker.  Applicators are defined as “any entity who performs the application of a pesticide or

who has day-to-day control of the application (i.e., they are authorized to direct workers to carry out those activities).”  Decision-

makers are defined as “any entity with control over the decision to perform pesticide applications including the ability to modify

those decisions.”  If an entity does not qualify as an Operator, then that entity is not responsible for permit compliance.  Merely

because an application is being performed on someone’s land does not classify that landowner as an Operator.  To be an Operator,

that land owner must also meet the definition of “Applicator,” “Decision-maker,” or both.

 

 

Comment ID 265.1.001.005

Author Name: Lomberk Heather

Organization: New Jersey Mosquito Control Association

In New Jersey, many mosquito control pesticide applications are made on privatelyowned land, often without obtaining

specific permission from the property owner. Such applications are broadly authorized by State public health statutes.

Individual property owners should not be responsible for these applications.

 

Additionally, any entity only responsible for financing permit-covered pesticide operations, but not involved in any of the

covered activities, should not be held accountable. 
 

Response 
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Refer to response to Comment ID 264.1.001.005. 

 

Comment ID 268.1.001.007

Author Name: Deschamps Timothy

Organization: Central Massachussetts Mosquito Control Project (CMMCP)

We support proposition of a general permit under CFR 122.28(b)(2)(v) to reduce duplicative reporting by different

operators for an individual discharge. 
 

Response 

In the final permit, in order to avoid duplicative notice of intent (NOI) submission for a single discharge, EPA clarified that only

certain Operators (those that meet the definition of a “Decision-maker”) are required to submit NOIs for certain pesticide

application activities.  Applicators who are not also Decision-makers do not need to submit NOIs. 

 

EPA further limited the number of entities in the regulated universe that are required to submit NOIs by basing NOI submission

requirements on the size of the areas treated or the type of Decision-maker making the decision to perform pesticide applications.

EPA has the authority to do so under 40 C.F.R. 122.28(b)(2)(v), which provides that EPA has the discretion to authorize certain

discharges under a general permit without first requiring permittees to submit an NOI when EPA finds that an NOI requirement

would be inappropriate. 

 

Comment ID 284.1.001.002

Author Name: Mountfort Tom

Organization: Denver Water

The EPA should consider clarifying that for-hire pesticide applicators may prepare the IMPs and PDMPs on behalf of

the operator. Denver Water relies heavily on for-hire pesticide applicators, who have the expertise and knowledge to

properly apply pesticides. For-hire pesticide applicators are much more familiar with pesticide use, and are in a better

position to identify the problem and to develop IMPs and PDMPs on behalf of the operators contracting with them. 
 

Response 

Refer to response to Comment ID 279.1.001.004.  While EPA has found that the group of operators classified as “Decision-makers”

are typically in the best position to identify the pest problem, evaluate pest management options, conduct pesticide use surveillance,

and prepare Pesticide Discharge Management Plans, nothing in the permit prevents for-hire pesticide applicators from performing

those duties on the Decision-maker’s behalf.    
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Comment ID 284.1.001.013

Author Name: Mountfort Tom

Organization: Denver Water

The draft general permit ignores the practical reality that frequently operators depend heavily on for-hire pesticide

applicators to administer pesticides. Operators may have the authority and financial ability to apply pesticides but rely

heavily on for-hire pesticide applicators to properly apply the pesticides. Because for-hire applicators have greater

expertise in dealing with pesticides as compared to operators, EPA should consider revising the draft general permit to

clarify that for-hire pesticide applicators may develop the IPMs and PDMPs on behalf of operators. 
 

Response 

Refer to response to Comment ID 284.1.001.002.

 

Comment ID 319.2.001.007

Author Name: Guthrie, Sr. Douglas

Organization: Monmouth County Mosquito Extermination Commission (MCMEC)

The best way to cover entities with shared responsibilities for meeting permit requirements. How should responsibility

and liability under the PGP be effectively divided among the following types of parties involved in an application?

Decision-makers, land owners, applicators, where there are multiple decision-makers for one application

 

Landowners or those responsible for financing should only be responsible if they are involved in some aspect of the

application such as deciding what should get monitored and treated. If these entities are not involved in even

surveillance but only in financing, they should not be responsible. For example, a Parks System may contract out

treatment of ponds and lakes on park property. The Parks System visually monitors and decides what ponds should be

treated. They hire a private commercial applicator to treat ponds selected by the Parks System. Both should be

responsible.

 

In a second scenario, MCMEC is under contract to provide mosquito control program to Naval Weapons Station Earle

(NWSE). MCMEC decides where to conduct surveillance, conducts surveillance, larviciding and adulticiding. NWSE is

only involved financially and should not be responsible.

 

In New Jersey, many mosquito control pesticide applications are made on privately owned land without obtaining

specific permission from the property owner. Such applications are broadly authorized by state public health statutes.

Individual property owners should not be responsible for these applications. 
 

Response 
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Refer to responses to Comment IDs 264.1.001.005 and 279.1.001.004.

 

 

Comment ID 320-cp.001.004

Author Name: Rainey Tadhgh

Organization: Associated Executives for Mosquito Control Work in New Jersey

In New Jersey, many mosquito control pesticide applications are made on privately-owned land, often without obtaining

specific permission from the property owner. Such applications are broadly authorized by State public health statutes.

Individual property owners should not be responsible for these applications.

 

Additionally, any entity only responsible for financing permit-covered pesticide operations, but not involved in any of the

covered activities, should not be held accountable. 
 

Response 

Refer to response to Comment ID 264.1.001.005. 

 

Comment ID 329.1.001.002

Author Name: Dickerson B.

Organization:  

As an initial point, few, if any, applicators possess the resources or expertise to conduct the environmental assessment

or monitoring proposed in the Draft Permit. Given the fact that an applicator's services are generally retained only after

the need for the application has arisen, they will not have adequate knowledge of the  location of the spray site or any of

the other salient details necessary to submit the  documents which would be required of the decision-making entity. In

point of fact, most  applications are conducted on property which the applicator has never physically visited,  as the

large area served by such businesses renders such visits impractical, if not  impossible. As such, laying the

responsibility for such assessments and/or monitoring on the pesticide applicator will likely create a burden that will not

lend itself to a practical, cost-effective solution. Simply stated, the applicator will be set up to fail from either a

compliance or an economic standpoint.   
 

Response 

Refer to response to Comment ID 279.1.001.004.
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Comment ID 329.1.001.005

Author Name: Dickerson B.

Organization:  

One of the more troubling elements of the Permit deals with the proposal by the EPA which suggests the possibility of

creating defacto syndicates of entities which would share responsibilities for permit compliance. This could create

enormous potential for the private attorney general actions previously discussed in liability. Not only could the plaintiffs

in these citizen suits pursue the injunctive relief which could shut down the applicators and, with them, the farmers they

serve,that it could create a pool of potential defendants, all subject to joint and several  but the availability of multiple"

pockets "to select from would enhance the possibility of these plaintiffs seeking both monetary damages and

reimbursement for the attorney fees they incurred. Most such statutes create a double standard for the shining of

attorneys fees in these matters. A plaintiff need only prevail in order to seek reimbursement of their attorneys fees. A

defendant, on the other hand, must not only prevail, but must also show that the complaint was brought in bad faith.

This is an extremely difficult burden to satisfy and creates a "heads I win, tails you lose" scenario for plaintiffs

contemplating bringing a suit under theses statutes, at least as to the risk of paying defendant' s attorneys fees if the

suit is ultimately deemed to have been meritless.   
 

Response 

Refer to response to Comment ID 299.1.001.004.

 

Comment ID 335.1.001.005

Author Name: Giguere Cary

Organization: Vermont Agency of Agriculture

Operator provision #2 : "… The entity with day-to-day operational control of or who performs activities that are

necessary to ensure compliance with the permit …" is only appropriate if those activities include the application of

pesticides. All other activities are conditions of the permit, not the reason a permit is required. The statement that "…

more than one operator may be responsible for compliance with this permit for any single discharge from the application

of pesticides …" is true only if that operator is a pesticide applicator and not a regular employee or contractor of the

controlling entity in provision #1.

 

The definition of an Operator and the requirements for submitting a Notice of Intent (NOI) must be structured to allow

more than one operator to be covered by a single NOI and to avoid the requirement for duplicate NOIs for the same

pesticide application project. 
 

Response 
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EPA agrees with commenter that no more than one NOI should be required for any single pesticide application.  The PGP is

structured as such.  In fact, many pesticide applications are authorized automatically without a requirement to submit an NOI and a

single NOI may provide coverage for numerous pesticide applications over the entire term of the permit (i.e., up to five years). 

 

Also, refer to response to Comment ID 417.1.001.005.

 

 

Comment ID 336.2.001.003

Author Name: Moore David

Organization: Southwest Florida Water Management District (SWFWMD)

The proposed approach used by USEPA to assign permit responsibilities between the entities making the decision to

apply pesticides and the entities which will actually apply the pesticides appears both burdensome and duplicative. The

entity making the decision to apply pesticides will cause the discharge of pollutants to waters of the U.S. no matter who

the applicator is and will be responsible for complying with the majority of the new requirements of the NPDES permit

leading up to the actual application of the pesticide (such as submitting a Notice of Intent, developing a Pesticide

Discharge Management Plan and an Integrated Pest Management plan, and identifying and assessing the pest

problem) as well as monitoring and record keeping after application of the pesticide. The pesticide applicator, if different

from the aforementioned entity, is responsible for those permit requirements that occur during or are directly related to

the actual application of the pesticide (such as applying the correct amount of pesticide).

 

Generally, the new requirements of the proposed PGP being imposed on the decision makers are not covered under

FIFRA. On the other hand, the PGP requirements for applicators include many actions which are already required

under FIFRA and the EPA approved product labels. This is where the proposed PGP program requirements are

redundant with FIFRA and also where there is the greatest potential for conflicts between NPDES and FIFRA.

Examples include NPDES recommendations to use the minimum effective rate of pesticides and requirements to

maintain and calibrate application equipment. These actions are covered under FIFRA and appear on the EPA

approved product labels. Application equipment must be maintained, functioning properly and calibrated in order to

apply the correct amount of pesticide specified on a pesticide label. Pesticide applicators are well aware that exceeding

the maximum use rate of a labeled pesticide is a FIFRA violation.

 

The confusion and duplication of effort resulting from the proposed sharing of responsibilities would be avoided if the

decision makers were required to submit the required NOI and associated paperwork and the applicator was simply

required to follow existing FIFRA use regulations. 
 

Response 

EPA revised the permit to clarify which types of activities are pertinent to each type of operator (e.g., Applicators must calibrate

their equipment; Decision-makers must identify the pest problem).  EPA expects this clarification to prevent confusion and the

duplication of effort resulting from the sharing of permit responsibilities between Applicators and Decision-makers. 
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Also refer to response to Comment ID 234.1.001.021.

 

 

Comment ID 356.1.001.004

Author Name: Unknown Unknown

Organization: Lee County Mosquito Control District (LCMCD)

Page 31783, D. Key Permit Provisions for Which EPA Is Soliciting Comment; Sharing of Responsibilities

 

EPA is interested in whether the approach in the draft general permit is clear and if it provides a logical approach to

expected sharing of responsibilities.

 

LCMCD Comment The approach is clear and logical. 
 

Response 

EPA acknowledges the comment. 

 

Comment ID 361.1.001.010

Author Name: Brill Jan

Organization: Bayer CropScience

Issue: EPA is interested in whether the definition of "operator" and its responsibilities (district versus private applicator)

requires further clarification.

 

Comment: EPA's PGP defines operator as any entity involved in the application of a pesticide that results in a discharge

to waters of the U.S. that meets either or both of the following two criteria:

 

-The entity has control over the financing for or the decision to perform pesticide applications that result in discharges,

including the ability to modify those decisions.

-The entity has day-to-day control of or performs activities that are necessary to ensure compliance with the permit

(e.g., they are authorized to direct workers to carry out activities required by the permit or perform such activities

themselves).

 

It is unclear whether both the entity issuing and financing a contract to a private firm to apply pesticides is ultimately

responsible or the private contractor itself is responsible - or possibly both in some situations.
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Another concern involves shared responsibility for contractors and contracting entities in drafting and complying with

NOIs/PDMPs. Small jurisdictions without the expertise to prescribe control modalities will have to rely on contractors to

provide detailed aspects of the PDMP - entailing increased costs and further blurring responsibilities.

 

Recommendation: The entity issuing the contract should be responsible for securing the commitment that the contractor

will comply with permit provisions, with such provisions expressly stated as part of the contract. If the contractor fails to

comply with those provisions, the Agency should make clear that it will look to the contractor for addressing such

violations. The issuing party which did not perform the actual operation should not be held accountable for such

violations. 
 

Response 

Refer to response to Comment ID 279.1.001.004. 

 

Comment ID 365.1.001.010

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

We encourage EPA to utilize comments from businesses, agencies, and individuals who are actively involved in spray

programs to determine the best approach. The current language may not be able to be interpreted easily by those in the

field. Because liability comes back to this definition of roles, it is very important that EPA is clear regarding who is the

responsible party. 
 

Response 

Refer to response to Comment ID 279.1.001.004.

 

Comment ID 365.1.001.032

Author Name: De Yong Ron

Organization: Montana Department of Agriculture

As stated above, cooperative projects in Montana utilizing pesticides are common and extensive. They frequently

involve multiple stakeholders, multiple decision makers, multiple funding sources, multiple applicators, span county,

watershed, and sometimes state boundaries, and last for several years. We strongly encourage you to closely read all

comments from the organizations and individuals involved in these projects, and to follow up after the comment period if

necessary, to determine if there is a better approach. 
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Response 

EPA acknowledges the comment. 

 

Comment ID 378.1.001.015

Author Name: Dwinell Steven

Organization: Florida Department of Agriculture and Consumer Services

The approach used in the draft general permit is clear and logical. Entities that are responsible for the decision to make

applications subject to this permit have specific responsibilities (identification and assessment of pest problem), and, if

they contract out the actual pesticide applications, their contractors have specific responsibilities associated with the

actual pesticide application (equipment maintenance and calibration). For example, a mosquito control district may

contract the application of a larvacide. The district would be responsible for the identification of the problem,

consideration of alternative treatments, pest surveillance, locations to be treated, and selection of the pesticide to be

used. The contractor would be responsible for the calibration and maintenance of equipment, records of application,

and any issues associated with the actual application (such as a spill). The district would then be responsible for the

visual monitoring and reporting of adverse affects. It is conceivable that a mosquito control district with a smaller staff

may want to contract out some of the monitoring or surveillance, but would still be responsible for these functions under

the terms of the permit. 
 

Response 

EPA acknowledges the comment. 

 

Comment ID 379.1.001.053

Author Name: O' Mara Collin

Organization: Delaware Department of Natural Resources and Envrionmental Control (DNREC)

We realize that our possibly needing to do such might be viewed by EPA as a form the "shared responsibility" that EPA

sees at times being necessary between or among aquatic pesticide users to address certain situations, possibly starting

in some situations with a need to jointly file NOIs.  Nonetheless, our now having to engage in such "shared

responsibility" for certain aspects of permit compliance will increase our costs for doing business and make preparation

of the PDMP that much more cumbersome.  It also presumes that we'll have willing cooperators to share in such writing

tasks, which isn't a given by any means.  We might now have to make it a condition of our annual contract awards to

our aerial applicators that they participate in these types of "shared responsibilities" that will then enable better permit

compliance, but this could also be a source of some friction or lead to a contractor requesting more funding from us.

Finally, if spray contractors are changed within the lifespan of a 5-year general NPDES permit (a not uncommon

occurrence, especially when aerial spray contracts are awarded on an annual basis as part of an annual competitive bid
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process), then it might be necessary for any newly hired spray contractors to quickly have to rewrite whatever chapters

or sections within the PDMP pertinent to them that were prepared by previous spray contractors.

 
 

Response 

EPA revised the final permit to clarify the responsibilities that are pertinent to each type of Operator (i.e., Applicators or Decision-

makers).  EPA separated permit responsibilities between Applicators and Decision-makers based on EPA’s findings of which type

of operator is generally in the best position to complete each task.  While Operators will still have “shared responsibility” for permit

compliance, EPA expects that the approach taken in the final permit will make these shared responsibilities less burdensome.

 

 

Comment ID 383.1.001.001

Author Name: Minton Linda

Organization: Florida Agricultural Aviation Association (FAAA)

Our members provide service to a variety of agricultural clients and mosquito control districts. They do not make the

decision as to when the treatments are required. Property owners, operation managers and mosquito control districts

make that decision and contract with the operator or pilot make the appropriate application based on their individual

needs and requirements. Aerial applicators rarely have physical contact with the property that is being treated with their

aircraft. They are contracted to apply material provided by the client onto the target area in the most efficient, timely and

professional manner possible. The wording in this portion of the NPDES Draft opens the door to joint and several

liability exposures across many different parties. This would create legalities that could force the bankruptcy of many

aerial application businesses. 
 

Response 

Refer to response for Comment ID 279.1.001.004.

 

Comment ID 385.1.001.002

Author Name: Prather Ben

Organization: Cass County Vector Control, West Fargo,  North Dakota (ND)

a. If you are in control over the financing for, or over the decision to perform pest control activities that will result in a

discharge and know or reasonably should have known that those activities will exceed one or more of the annual (i.e.,

calendar year) treatment area thresholds listed in Table 1 below for the "treatment area," as defined in Appendix A, or 
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Many rural communities contract for their own adult mosquito control applications with contractors, particularly via

aircraft. Within Cass County's "treatment area" there are several persons making decisions about pest control activities;

many of these will fall within the guidelines of requiring a permit. Ultimately, who is to hold the permit in such instances?

Small communities wishing to perform mosquito control autonomous of the centralized control efforts might not

following guidelines spelled out by the permit and not even have an interest in obtaining one. As the over arching permit

holder for mosquito control in the county, undoubtedly Cass County's permit will be referenced by many organizations

once their activities are questioned. In light of that, could Cass County be held liable for actions undertaken

independently by other organizations who have decided to not follow or ignore the direction of the permit holder? Who

would police this? The instances where multiple overlapping jurisdictions occur requires more thought and clarification

on who ultimately needs the permit, who decides what actions are undertaken by each particular permits, and more

importantly what actions are excluded from each permit- particularly when "adverse incidents" occur. 
 

Response 

In the final PGP, Operators are classified as either Applicators or Decision-makers.  An Applicator is defined as any entity who

performs the application of a pesticide or who has day-to-day control of the application (i.e., they are authorized to direct workers to

carry out those activities).  A Decision-maker is defined as any entity with control over the decision to perform pesticide

applications including the ability to modify those decisions. Also, based on the discussion provided, small communities that are

within a County and are making decisions on pesticide applications are Decision-makers for those discharges regardless of whether

they perform the pesticide application themselves.  Only Decision-makers, not Applicators, are required to submit an NOI. If an

entity is not associated with a specific discharge activity, then that entity does not qualify as an Operator for that specific discharge,

and will not be held liable for another entity’s failure to comply with the PGP’s terms and conditions.  Also, refer to response to

comment ID 279.1.001.004.

 

 

Comment ID 402.1.001.005

Author Name: Godron J.

Organization:  

There needs to be some clear separations available so that duplication of permit coverage between property owner and

for-hire applicator does not have to happen. 
 

Response 

Refer to response for Comment ID 279.1.001.004.

 

Comment ID 417.001.005

Author Name: Stevenson William
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Organization: Lycott Environmental, Inc.

For Shared NOI's written partially by the lake association and partially by the applicator how are the EPA's views of

"shared responsibility". If the applicator isn't aware the association hasn't filed a report is the applicator held

responsible? 
 

Response 

EPA revised the PGP so that only “Decision-makers,” or those entities with the control over the decision to perform pesticide

applications, are required to submit NOIs.  Applicators are not required to submit NOIs.  However, an Applicator may not discharge

until the Decision-maker has submitted an NOI, if an NOI is required. 

 

Comment ID 417.001.012

Author Name: Stevenson William

Organization: Lycott Environmental, Inc.

If a lake association takes on the responsibility (contractually between the applicator and the association) and fails to

submit the annual report what are the implications for the applicator? If the applicator is held liable to the fines, etc. we'll

just have to take the responsibility on and pass the cost to the association(s). 
 

Response 

Refer to response for Comment ID 279.1.001.004.

 

Comment ID 423.1.001.006

Author Name: Hornby Jonathan

Organization: Lee County Mosquito Control District (LCMCD)

Page 31783, D. Key Permit Provisions for Which EPA Is Soliciting Comment; Sharing of Responsibilities

 

EPA is interested in whether the approach in the draft general permit is clear and if it provides a logical approach to

expected sharing of responsibilities.

 

LCMCD Comment The approach is clear and logical. 
 

Response 
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EPA acknowledges the comment.

 

Comment ID 428.1.001.002

Author Name: Frazier Katie

Organization: Virginia Agribusiness Council

Many decision-making operators will hire numerous subcontractors annually to satisfy their various pest control needs.

Linking them to each other with "joint & several liability" Superfund-like enforcement introduces legal jeopardy far

beyond what most custom applicators and consultants can tolerate. EPA should modify the draft permit to remove this. 
 

Response 

Refer to response to Comment ID 385.1.001.002. 

 

Comment ID 434.001.003

Author Name: Little Sam

Organization: Jefferson County, Montana (MT)

The permit system as presented, is very ambiguous on the question of who is required to have a permit. It can be read

that and applicator must have a permit and the organization with financial responsibility must have a permit. 
 

Response 

Refer to response to Comment ID 335.1.001.005

 

Comment ID 434.001.005

Author Name: Little Sam

Organization: Jefferson County, Montana (MT)

Another question is how this permit system will affect the relationship between a weed districts and the stakeholders

within the district when they are working on community or common projects. An example of this is community spray

days. Will it be necessary for every participant to obtain a permit? Many weed districts have a cost share program and

provide assistance to landowners. Must the district obtain a permit for each landowner it helps? 
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Response 

A single discharge activity may involve multiple entities who require permit coverage in order to discharge legally.  This can occur

when the entity making the decision to apply pesticides is different from the entity that is actually performing the pesticide

application.  In this scenario, both entities qualify as Operators because they are both associated with the discharge.  The permit

now clarifies that the first entity is defined as the “Decision-maker” and the second entity is defined as the “Applicator.”

 

Any weed control district must submit an NOI for all pesticide application activities in which it qualifies as a Decision-maker in

order to obtain permit coverage for those activities.  Any Applicator associated with those same pesticide application activities is

also covered by the permit so long as the NOI submitted by the weed control district was timely, accurate, and complete for those

application activities. 

 

If the weed control district is not acting as the Decision-maker for a specific pesticide application activity, even if that activity takes

place within the geographic boundaries of the weed control district, then the weed control district’s NOI does not apply to that

activity.  In this type of situation, the entities associated with the pesticide application activity will have to obtain their own permit

coverage.  The Decision-maker is responsible for submitting the NOI if an NOI is required for the application activities (the permit

still provides that in certain instances neither the Decision-maker nor the Applicator is required to submit an NOI to be covered

under the permit).

 

Comment ID 442.1.001.010

Author Name: Schulze Carl

Organization: National Plant Board (NPB)

Finally, there needs to be a clarification concerning the required participation in the permit between the applicator and

the producer. 
 

Response 

Refer to response for Comment ID 279.1.001.004.

 

Comment ID 449.1.001.005

Author Name: Ihnen Darrin

Organization: National Corn Growers Association (NCGA)

The permit obligations for the applicator and for the farmer or decision-maker when they are not the same entity need to

be further clarified.  For example, maintenance of application equipment is a proper requirement of the permit.

However, it would be unreasonable to hold the farmer accountable for this.  This should be done by the applicators.    
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Response 

Refer to response for Comment ID 279.1.001.004.

 

Comment ID 453.1.001.013

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

5. We urge EPA not to co-permit independent subcontractor aerial applicators with their clients. A given aerial applicator

may have 100 different clients during the year, and a given decision-making organization may have dozens of different

for-hire aerial applicators during the year. Joint and several liability across so many different parties will be a legal

nightmare and could easily force the bankruptcy of small aerial applicator companies. Imposing obligations on

permittees for the actions or inactions of others over which they have no control is unlawful. We believe a clear

allocation of responsibilities to individual permittees is a better, more efficient structure for the PGP. 
 

Response 

Refer to response to Comment IDs 279.1.001.004 and 385.1.001.002.

 

Comment ID 455.1.001.006

Author Name: Howell Bradford

Organization: Applied Biochemists

The EPA has decided that the "for hire" aquatic applicator and the "financing entity" or the "decision maker" can share

responsibility for complying with all permit conditions. They can both be an "Operator."  While this may be a workable

situation via contractual agreements between "for hire" applicators and large businesses or government agencies, such

shared liability with "for hire" aquatic applicators and "small government jurisdictions," "small organizations," or private

landowners will be a significant issue.  These small entities will not accept joint liability and should not be required to.

Treatment decisions should be based upon sound science and not liability considerations. The decision as to whom will

function as the "operator" (i.e. permit holder) should be an option between the "for hire" applicator and the site owner /

financier. Therefore, it is recommended for the sake of clarity of definition that Part 1.0 Coverage Under the Permit be

amended as follows: 

 

An operator, defined in Appendix A, generally includes (1) the entity with control over the financing for, or the decision

to perform pesticide applications, including the ability to modify those decisions, that results in a discharge to waters of

the United States (U.S.) and/or (2) the entity with day-to-day operational control of or who performs activities (e.g., the

application of pesticides) that are necessary to ensure compliance with the permit (e.g., they are authorized to direct
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workers to carry out activities required by the permit or perform such activities themselves). , It shall be at the discretion

of the two entities defined above to determine who shall function as the Operator(s) based upon who is best suited to

meet compliance requirements of the PGP and accept associated responsibilities and liability exposure under the PGP.

As such, a single operator or more than one operator may be responsible for compliance with this permit for any single

discharge from the application of pesticides.  
 

Response 

Refer to response to Comment ID 279.1.001.004. 

 

Comment ID 457.1.001.009

Author Name: Spencer Charles

Organization: Growmark, Inc.

Additionally, decision-making entities should be responsible for implementing IPM and for hire applicators should not be

responsible for IPM requirements under a PGP unless contracted to do so by the decision-maker. 
 

Response 

Refer to response to Comment ID 279.1.001.004. 

 

Comment ID 459.1.001.023

Author Name: Lieske Sean

Organization: Water Resources Division,  City of Aurora Water Department,  Aurora,  Colorado (CO)

The draft general permit seems to ignore the fact that more often than not operators depend heavily on for-hire

pesticide applicators to administer pesticides. While the operators may have the authority and financial ability to apply

pesticides, we rely heavily on for-hire pesticide applicators to properly apply the pesticides. 
 

Response 

Refer to response to Comment ID 279.1.001.004.

 

Comment ID 460.1.001.014

Author Name: Claff Roger

PGP Responses to Comments Sharing of responsibilities [Request for comment]

272810/31/2011 04:04 PM EDT



 

Organization: American Petroleum Institute (API)

Covered Entities with Shared Responsibilities 

 

Our preference would be for the NOI to be filed jointly by the operator and the applicator with shared liability, or solely

by the applicator if the Agency will consider a national certification and registration program, as noted previously. 

 

As the primary responsible party for the execution of the work in the field, the IPMP and PGMP, field delivery and

maintenance, and execution of treatment area programs, the applicator should be liable for all elements within this

scope. The operator would retain some liability if he fails to provide accurate data to the applicator. 

 

Should a notification of adverse effects be required, either party should be able to make the initial notification, with joint

delivery of the written elements. Contingent liability is with the errant party. 

 

We believe it is suitable for the annual report to be filed by the applicator, as certified by the operator. 
 

Response 

EPA revised the permit to clarify that the Decision-maker (the entity with the control over the decision to perform pesticide

applications) is the entity responsible for submitting an NOI for the pesticide application activity, if an NOI is needed for that

specific activity.   Applicators, who are not also Decision-makers, do not need to submit an NOI.  However, if an NOI is required

for a specific pesticide application activity, no discharge may occur before the NOI is in place.

 

EPA also revised the permit to clarify the notification and reporting requirements for adverse incidents involving multiple

Operators.  Under Part 6.4.4, notification and reporting of an adverse incident by any one of the Operators constitutes compliance

for all of the Operators, so long as each Operator has a copy of the Adverse Incident Written Report on file. 

 

EPA also revised the permit to clarify the annual reporting requirements.  In order to avoid a duplication of effort, EPA is only

requiring annual reports from Decision-makers.  EPA determined that Decision-makers are typically in a better position than

Applicators to provide the type of information that EPA is seeking in an annual report.  Moreover, in order to lessen the burden on

the regulated community, EPA narrowed the class of Decision-makers that are required to submit reports.  In the final PGP, only

Decision-makers required to submit NOIs, and also classified as large entities, are required to submit reports.  This means that the

annual reporting requirement is only triggered by the largest pesticide application activities undertaken by the largest Decision-

makers.  In addition, Decision-makers required to submit NOIs solely because of discharge to waters of the United States

containing NMFS Listed Resources of Concern are required to submit annual reports. 

 

In terms of Applicator and Decision-maker liability, please refer to response to Comment ID 279.1.001.004.

 

For sharing of responsibility, please refer to PGP Comment Response Structure Essay.

 

Comment ID 469.1.001.006

PGP Responses to Comments Sharing of responsibilities [Request for comment]

272910/31/2011 04:04 PM EDT



 

Author Name: Frank Matthew

Organization: Wisconsin Department of Natural Resources (DNR)

We think the multiple responsibilities are not necessary. As long as a responsible party is identified, the general permit

coverage may be granted to either the entity sponsoring or conducting chemical treatment, but does not need to cover

both. 
 

Response 

Refer to response to Comment ID 279.1.001.004.

 

Comment ID 478.1.001.010

Author Name: Stieren Terry

Organization: Minnesota Agricultural Aircraft Association (MAAA)

WE BELIEVE CO-PERMITTING SHOULD BE REMOVED

 

Along with the issue of submission of NOI's goes the issue of co-permitting applicators with their customers. The

average aerial applicator may have anywhere 100-300 customers in a given year. Joint and several liabilities would

create a legal nightmare and could easily force bankruptcy among applicators. 
 

Response 

Refer to response to Comment ID 279.1.001.004.

 

Comment ID 491.1.001.010

Author Name: Throssell Clark

Organization: Golf Course Superintendents Association of America (GCSAA)

2.   Sharing of Responsibilities and Definition of Operator

EPA states in the draft PGP that more than one operator may be responsible for compliance with this permit for any

single discharge from the application of pesticides. EPA also states in the PGP Fact Sheet that the general permit was

developed with the understanding that there may be more than one responsible entity implementing the permit for a

given discharge. As structured, the permit provides for sharing of responsibilities to meet the end goal of discharges

being in compliance with permit requirements. "Operators" are responsible for achieving permit compliance.

 

EPA encourages operators to explore possible cost savings by sharing responsibilities for implementing aspects of this
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permit. For example, a mosquito control district could assume the overall coordination of an integrated pest

management program while a hired contractor may be responsible for minimizing the pesticide discharge and for site

monitoring and maintaining and calibrating pesticide application equipment. EPA is requiring, however, that in instances

where multiple operators are responsible for the discharge from large pesticide application activities, some form of

written explanation of the division of responsibilities be documented. However, any and all operators covered under this

permit are still responsible, jointly and severally, for any violation that may occur, though EPA may consider this written

division of responsibilities when determining the appropriate enforcement response to a violation.

 

GCSAA believes EPA should clarify who is ultimately responsible for complying with the PGP. Where both the owner

and applicator are required to meet permit requirements, there is a possibility for duplication or lack of compliance if one

party believes the other is doing the work. Certainty is important to ensuring permit compliance and avoiding excessive

litigation.

 
 

Response 

Refer to response to Comment ID 279.1.001.004.

 

Comment ID 493.1.001.003

Author Name: Zuccaro Matthew

Organization: Helicopter Association International (HAI)

HAI Urges EPA NOT to co-permit aerial applicators and client decision-making customers.

 

A contract applicator may have upwards of a hundred different customers in a given year, and a decision-making

"operator" may have dozens of different contract applicators over the 5-year life of the permit. The creation of "Joint and

Several" liabilities across so many different parties would create a legal nightmare and could easily force bankruptcy

onto many small contract applicators. 
 

Response 

Refer to response to Comment ID 279.1.001.004.

 

Comment ID 494.1.001.032

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

NCFC is concerned by EPA's assertion that all operators covered by the draft PGP are jointly and severally responsible
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for any violation that may occur. This proposition is stated expressly in the draft Fact Sheet: "… any and all operators

covered under this permit are still responsible, jointly and severally, for any violation that may occur, though EPA may

consider this written division of responsibilities when determining the appropriate enforcement response to a violation."

(Fact Sheet, p. 12) This statement suggests that EPA intends to hold all permittees nationwide jointly and severally

liable for violations that result from the activities of different permittees making unrelated applications elsewhere. All are

within the class of "any and all operators covered under this permit."

 

The draft PGP provides an opportunity for operators to work under a single NOI and divide duties for PGP compliance

accordingly. Meanwhile, the PGP also provides for joint and several liability. Joint and several liability for an

environmental regulatory law is harsh when duties could be clearly delegated to responsible parties by the PGP or

privately by employment contracts. Also, if many operators are joined under a single NOI, all operators under that NOI

would be liable for any operator's noncompliance, whether it be a paperwork violation, reporting, recordkeeping,

monitoring, etc. This an extreme amount of legal liability for simply working under an NOI to avoid double counting at

EPA.

 

We believe a clear allocation of responsibilities to individual permittees is a better, more efficient structure for the PGP.

Additionally, we believe EPA should expect for-hire applicators to independently comply with the basic technology-

based effluent limits, such as maintaining and calibrating application equipment; completing and maintaining up-to-date

records of those activities; and timely communicating other necessary records to help their contracting clients fulfill their

own NPDES permit requirements. 
 

Response 

To clarify, if an entity is not associated with a specific discharge activity, then that entity does not qualify as an Operator for that

specific discharge and will not be held liable for violations of the PGP associated with that discharge.  An entity will not be held

liable for another entity’s failure to comply with the PGP’s terms and conditions. 

 

With regards to liability and the allocation of responsibilities between permittees, please refer to response to Comment ID

279.1.001.004.

 

Comment ID 503.1.001.006

Author Name: Dulla Chuck

Organization: Vector Borne Disease Prevention,  Marion County (Indianapolis) Health Department (MCHD) Mosquito Control

8. EPA is interested in whether the approach in the draft general permit is clear and if it provides a logical approach to

the expected sharing of responsibilities among the different entities involved in the decision to apply, and the application

of, a pesticide.

 

-MC believes more clarity should be written into the POP on the section: The responsibility of the "chain of command."

This definition should be clear and concise. 
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Response 

EPA agrees with the commenter, and has revised the permit to clarify which responsibilities are pertinent to each type of Operator.  

 

Comment ID 519.1.001.003

Author Name: Herero Maria

Organization: Valent Biosciences Corporation (VBC)

Forest insect control programs have been pioneers in the adaptation of IPM techniques, with the use of biopesticides,

several viruses, and pheremones actively supported. Additionally, as the areas to be treated are often determined by a

government agency and the specific spray operations are conducted under the control of these agencies, (with respect

to spray timing, application meteorology,etc.) if a misapplication did occur responsibility should not rest with contracted

applicators who merely apply the biopesticide when and where they are directed to by the contracting agency. 
 

Response 

Refer to response to Comment ID 279.1.001.004.  

 

Comment ID 608.1.001.037

Author Name: Taylor Willie

Organization: Office of Environmental Policy and Compliance,  Office Of the Secretary, U.S. Department of  the Interior (DOI)

Based on the explanation provided in the 2010 NPDES PGP Fact Sheet, it is our understanding that the Department as

the land manager and decision-maker, as well as any contractor the Department would hire to apply a pesticide, would

both require a permit. What is not clear is whether the permit must be obtained on a unit-by-unit basis or on an activity-

by-activity basis. Also, it is not clear whether the permit would cover all Departmental employees either at the facility or,

if by activity, at all units conducting the activity. Finally, please clarify what happens when activities involve more than

one state; i.e., will the activity require permits from all involved states and land management agencies, or will a lead

state be designated?

 

The Department recommends that EPA consider developing a flow chart or some other decision-making tool that

clearly articulates who is considered to be an operator (thereby requiring a permit) for complex activities including those

mentioned above.

 

In addition, page 12 of the Fact Sheet states, "EPA is requiring, however, that in instances where multiple operators are

responsible for the discharge from larger pesticide application activities, some form of written explanation of the division

of responsibilities be documented. However, any and all operators covered under this permit are still responsible, jointly

and severally, for any violation that may occur, though EPA may consider this written division of responsibilities when
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determining the appropriate enforcement response to a violation." The Department agrees that a clear division of

responsibilities must be documented and requests that EPA provide a form or standard template for this documentation. 
 

Response 

Any entity associated with the application of pesticides that results in a discharge to waters of the United States is considered an

Operator under the PGP, and is required to have permit coverage.  Certain discharges are authorized automatically (e.g., discharges

resulting from pesticide research and development and discharges for which submission of an NOI is not required).  If a discharge is

authorized automatically, then the Operator(s) associated with the discharge are automatically covered by the permit.  Operators

that are automatically covered by the permit are still subject to all of the permit’s terms and conditions. 

 

Discharge activities that are not automatically authorized under the permit require the submission of a notice of intent (NOI) in

order to obtain permit coverage.  In order to avoid a duplication of effort, EPA decided that Decision-makers are required to submit

NOIs, rather than having both Decision-makers and Applicators—which are often separate entities—both submit NOIs.  Certain

Decision-makers are required to submit NOIs regardless of the size of the treatment area.  The Decision-makers in this category are:

(1) any Decision-maker with an eligible discharge to Tier 3 water; (2) any Decision-maker with discharge to waters of the United

States containing NMFD Listed Resources of Concern; (3) federal and state agencies with a responsibility to control pests; and (4)

mosquito control districts and irrigation and weed control districts.  Other Decision-makers are required to submit an NOI only if

they exceed an annual treatment area threshold. A table is attached to the NOI form highlighting which Decision-makers are

required to submit NOIs.  Once an NOI has been submitted by the Decision-maker (if an NOI is required) and authorization has

been granted, then any Applicator associated with the pesticide application activities in the pest management area described in the

NOI has authorization to discharge.

 

Because NPDES-authorized states each administer their own NPDES permitting program, any pesticide application activity that

crosses state lines, must have permit coverage from all states in which that activity results in a discharge to waters of the United

States. 

 

With regards to the separation of responsibilities, please refer to response to Comment ID 279.1.001.004.

 

Comment ID 615.1.001.001

Author Name: Churchill Scott

Organization: Scott's Helicopter Services, Inc.

The applicators employed by SHS are directed by the customers we serve. Chemical choices and timing of the

application are selected by the customer. Due to this I have very little input into the environmental decision making. We

rarely, if ever, see or set foot on any of these properties during the course of a growing year because of the work load

we already have.  
 

Response 
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Refer to response to Comment ID 279.1.001.004.  

 

Comment ID 619.1.001.009

Author Name: Pafko Frank

Organization: Minnesota Department of Transportation (MnDOT)

EPA is interested in whether the approach in this draft general permit is clear and if it provides a logical approach to the

expected sharing of responsibilities. 

 

No. It is confusing to indicate an operator's NOI covers its employees, contractors, subcontractors and other agents, but

then later state (1.2.2.b) essentially that a contractor or subcontractor would be required to submit an NOI.   
 

Response 

In response to comments, EPA revised the permit to clarify the NOI submission requirement.  Refer to response to Comment ID

177-cp.001.001. 

 

Comment ID 661.1.001.016

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

VIII. EPA's proposed "joint and several liability" for all operators under the draft permit is overreaching.

 

The draft PGP provides an opportunity for operators to work under a single NOI and divide duties for PGP compliance

accordingly. Meanwhile, the PGP also provides for joint and several liability. Joint and several liability for an

environmental regulatory law is harsh when duties could be clearly delegated to responsible parties by the PGP or

privately by employment contracts. Also, if many operators are joined under a single NOI, all operators under that NOI

would be liable for any operators noncompliance, whether it be a paperwork violation, reporting, recordkeeping,

monitoring, etc. This is a tremendous and unnecessary amount of legal liability for simply working under an NOI to

avoid double counting at EPA. 
 

Response 

Refer to response from Comment ID 494.1.001.032.

 

Comment ID 672.1.001.004
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Author Name: Hanson Keith

Organization: Minnesota Chamber of Commerce

The Chamber recommends that only the decision maker be required to submit a NO/. The Chamber also agrees that

entities remaining under the applicable threshold levels should not have to apply for coverage under the General

Permit, however, they would have to meet the minimum permit requirements.

 

Requiring the applicator to file a NOI if the decision makers are under the threshold levels creates a number of

contractual liability and enforcement issues and does not provide adequate time for the applicator to develop the

Integrated Pest Management Plan and the Pesticide Discharge Management Plan. 
 

Response 

Refer to response to Comment ID 177-cp.001.001. 

 

Comment ID 685.1.001.010

Author Name: Musa Christine

Organization: Warren County Mosquito Extermination Commission (WCMEC), New Jersey

• The best way to cover entities with shared responsibilities for meeting permit requirements. How should responsibility

and liability under the PGP be effectively divided among the following types of parties involved in an application?

Decision-makers, land owners, applicators, where there are multiple decision-makers for one application?

 

In New Jersey, many mosquito control pesticide applications made by agencies established under state health statutes

are made on privately owned land without obtaining specific permission from the property owner. Such applications are

broadly authorized by state public health statutes. Individual property owners should not be responsible for these

applications. 
 

Response 

Refer to response to Comment ID 264.1.001.005. 

 

Comment ID 690.1.001.015

Author Name: Troxler Steven

Organization: North Carolina Department of Agriculture and Consumer Services (NCDA&CS)

Does the approach outlined by EPA clearly define the shared responsibilities ofparties involved with the implementation
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of the PGP?

 

No. There may be some situations were someone will want the applicator to provide all the info on IPM and the

applicator does not want to be responsible for that. Some applicators may be willing to provide IPM info. Also,

consultants may be involved in some situations and another company may be responsible for the pesticide application. 
 

Response 

Refer to response to Comment ID 279.1.001.004.  

 

Comment ID 693.001.005

Author Name: Caton William

Organization: FLORIDA FISH AND WILDLIFE CONSERVATION COMMISSION

The approach used in the draft general permit is clear and logical and is commensurate with the way aquatic plant

operations are currently conducted in Florida public waters. FWC is responsible for contracting aquatic plant control in

waters of the state. Accordingly, FWC is responsible for identifying and assessing pest (weed) problems and developing

integrated pest management programs that are compatible with the uses and functions of the waterbody and will

achieve identified management objectives. Contractors have specific responsibilities associated with the actual

pesticide application (equipment maintenance and calibration and record retention) and must comply with all terms of

the contract which serves by administrative rule, as a permit for these activities. 
 

Response 

EPA acknowledges the comment. 

 

Comment ID 736.001.004

Author Name: Fefes Kristen

Organization: Associated Landscape Contractors of Colorado

Specific issues within the draft rules Who holds the permit, landowner or applicator? The draft regulations are not clear

on this and the current language creates confusion as to where responsibilities lie. At issue is that both landowner and

applicator have some responsibility and it should be defined as such. Landowner or Decision-making authority

responsibilities. Applicator responsibilities, NOI submission, IPM and decision to treat, Monitoring, Ambient water

sampling, if applicable Annual record submission, Discharge management plans, Record keeping (already mandated

under FIFRA), Equipment calibration (already mandated by FIFRA). As evidenced above, this concludes that the

applicators are already regulated completely under FIFRA. It also concludes that Clean Water Act compliance is the

responsibility of the landowner or other decision-making authority. Crop Life America outlines this concept very well in
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their comments. We support their position and agree with their conclusions. 
 

Response 

Under the PGP, Decision-makers and Applicators are both considered permittees.  Refer to response to Comment ID 279.1.001.004.

 

 

 

Comment ID 739.001.001

Author Name: Biel Mark

Organization: Chemical Industry Council of Illinois (CICI)

The current draft requires all permittees monitoring of equipment functionality and verification of proper pesticide

application . This should be done by applicators . The draft permit also requires surveillance as part of IPM

requirements. This should be done by decision-making operators. 
 

Response 

Refer to response to Comment ID 279.1.001.004.  

 

Comment ID 740.001.004

Author Name: Carlson Donald

Organization: Kansas Department of Health and Environment (KDHE)

Permit Page 1, Part 1 .0: We question the proposed approach ofhaving two operators potentially being responsible for

compliance with provisions of the EPA PGP for a single discharge from the application of pesticides . We believe the

permit should be crafted to require a single entity being responsible for compliance with the PGP . Under the EPA

proposal, an operator is defined as either or both 1) the entity that has control over the financing for, or the decision to

perform pesticide applications that result in discharges, including the ability to modify those decisions ; or 2) the entity

has day-to-day control of or performs activities that are necessary to ensure compliance with the pen-nit (e.g., they are

authorized to direct workers to carry out activities required by the pen-nit or perform such activities themselves). This

presents a potential problem if enforcement would be required due to a permit violation or the occurrence of an adverse

incident . As an example, a large operator (County) that routinely conducts pesticide application and exceeds the

threshold trigger for the pesticide use pattern being addressed needs, for whatever reason, to hire a contract applicator

to assist with the pesticide application . The contract applicator chosen by the County is a large company which

independently exceeds the threshold trigger for the pesticide use pattern being addressed, prior to being contracted by

the County. As a result, both operators have submitted NOIs and have been authorized coverage under the EPA PGP .

Because both were required to submit an NOI and be authorized coverage under the PGP, both have developed
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provisions to address the technologybased effluent limitations, water quality-base effluent limitations, site monitoring

provisions, integrated pest management plans (IPMs), pesticide discharge management plan (PDMP), and corrective

action provisions for the pesticide use pattern in question. These PGP provisions will most likely differ to some degree.

How will EPA differentiate between an "operator" under the second part of EPA's definition and a contract applicator in

this case? How will EPA identify which "operator" is the responsible party and which set of provisions developed for the

PGP addressing technology-based effluent limitations, water quality-base effluent limitations, site monitoring provisions,

integrated pest management plans (IPMs), pesticide discharge management plan (PDMP), and corrective action

provisions control for the single discharge from the application ofpesticides in this case? We note that in the Draft PGP

Fact Sheet on Page 12, EPA states, "EPA is requiring, however, that in instances where multiple operators are

responsible for the discharge from large pesticide application activities, some form of written explanation of the division

of responsibilities be documented. However, any and all operators under this general permit are still responsibly, jointly

and severally, for any violation that may occur, though EPA may consider this written division of responsibilities when

determining the appropriate enforcement response to a violation." It is unclear as to how the "operators" know to

address the need to develop the "written explanation as to the division of responsibilities" as neither the permit nor the

NOI form suggest the operators provide such documentation .  W e recommend that EPA craft the permit to require in

the case presented above that either party can be the responsible party for compliance with the permit, but there can be

only one responsible party for each single discharge from the application of pesticides . 
 

Response 

Refer to responses to Comment IDs 177-cp.001.001 and 279.1.001.004. 

 

 

Comment ID 794.001.005

Author Name: Godron J.

Organization:  

There needs to be some clear separations available so that duplication of permit coverage between property owner and

for-hire applicator does not have to happen.  
 

Response 

Refer to response to Comment ID 279.1.001.004. 

 

 

Comment ID 841.001.006

Author Name: Coram Phil
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Organization: The Florida Department of Environmental Protection

The approach in the draft PGP seems logical; certain conditions of the permit should apply to the entity making the

decision to apply pesticides and certain conditions should apply to the applicator. However, both entities are identified

as "operator" which could cause confusion. For example, in some situations it may be difficult for an applicator that has

multiple contracts with small governmental entities to determine the need to submit an NOI, which could ultimately lead

to more than one NOI covering the same area, or the nonsubmittal of the NOI when one would be required. 
 

Response 

Refer to response to Comment ID 279.1.001.004.  

 

Comment ID 909.1.001.001

Author Name: Haney Mark

Organization: Kentucky Farm Bureau Federation (KFB)

It is my pleasure to submit the following comments pertaining to the Draft Pesticide General Permit guidance proposed

by the Environmental Protection Agency (EPA) on behalf of Kentucky Farm Bureau's more than 483,000 member

families. Kentucky Farm Bureau is the largest farm organization in Kentucky and we regularly work with Congress as

well as state and federal agencies on regulatory issues affecting agricultural production. Our policy clearly states, "we

support reasonable environmental protection programs that are based on sound science" and that "termers should be

able to produce without undue or unreasonable restrictions or regulations. " 
 

Response 

EPA acknowledges the comment.  EPA believes that the PGP is based on sound science and does not present undue or unreasonable

burdens on the regulated community. 

 

Comment ID 931.001.005

Author Name: Mahoneyer Dennis

Organization: County of Salem Mosquito Extermination Commission

In New Jersey, many mosquito control pesticide applications are made on privatelyowned land, often without obtaining

specific permission from the property owner. Such applications are broadly authorized by State public health statutes .

Individual property owners should not be responsible for these applications . Additionally, any entity only responsible for

financing permit-covered pesticide operations, but not involved in any of the covered activities, should not be held

accountable. 
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Response 

Refer to response to Comment ID 264.1.001.005.

 

Comment ID 939.001.008

Author Name: Russell Russell

Organization: Pennsylvania Department of Agriculture

The sharing of responsibility for obtaining the PGP poses issues as all parties are relying on other individuals or

businesses to whom they have little or no control to be responsible for requirements in the PGP an NOI.  
 

Response 

Refer to response to Comment ID 279.1.001.004 
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9.0 - ENFORCEMENT OF PGP

Comment ID 188.001.003

Author Name: Pluhar Darrin

Organization: Plu's Flying Service Inc.

Also troubling is the use of vague terms such as "could cause" and "could contact". The idea that an applicator is in

violation of what the label reads based on what "could" happen is completely unreasonable and needs to be changed.

Another point of concern is the implication that there is a greater degree of drift with aerial application. This is a pretty

big assumption that is factually untrue and can be verified by the data numbers from the state departments of

agriculture that show the lower frequency of claims and resultant damage caused by aerial application versus ground

application. 
 

Response 

EPA clarifies that the only permit requirement based on use of the term "could" is in Part 1.5 which states that "...applications in

violation of certain FIFRA requirements could also be a violation of the permit and therefore a violation of the CWA..."  The

Agency believes this is an appropriate use of the term "could" in that each and every violation of FIFRA requirements would not be

considered a violation of the Clean Water Act.  The permit fact sheet states: "If Operators are found to have applied a pesticide in a

manner inconsistent with any relevant water-quality related FIFRA labeling requirements, EPA will presume that the effluent

limitation to minimize pesticides entering the Waters of the United States has been violated under the NPDES permit." Thus, while

the permit uses the term "could'" the permit fact sheet clarifies the expectations of when a FIFRA violation would be considered a

violation of the CWA.  Please see response to Comment ID 299.1.001.006 regarding the use of the phrase “may have been

exposed” in Appendix A of the permit.

 

Also, EPA acknowledges commenter's concern regarding drift associated with aerial application and acknowledges commenter's

impression that the permit implies there is greater drift from aerial application than from other applications.  To be clear, the PGP is

not intended to imply that aerial applications cause greater (or lesser) drift than other types of applications.  In fact, the permit

acknowledges that spray drift is not covered under the PGP; rather, EPA established a multi-stakeholder workgroup under the

Pesticides Program Dialogue Committee (PPDC), an advisory committee chartered under the Federal Advisory Committee Act

(FACA) to explore policy issues relating spray drift.  On November 4, 2009, EPA issued a draft Pesticide Registration Notice (PR

Notice) for public comment.  The actions detailed in the PR Notice focus on improving the clarity and consistency of pesticide

labels to reduce spray drift and prevent harm to human health and the environment.  The draft PR Notice and related documents are

available in Docket EPA-HQ-OPP-2009-0628 at www.regulations.gov.

 

Comment ID 201.1.001.007

Author Name: Jones Travis
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Organization: Idaho Grain Producers Association (IGPA)

State NPDES permits should limit their enforcement actions to federally protected waters of the U.S., and not extend

citizen suits to apply to every pond or or other water located with a state. 
 

Response 

Please refer to the PGP Comment Response Waters of the United States Essay.

 

Comment ID 232-cp.001.005

Author Name: Hipkins Pat

Organization: Southern Region Pesticide Safety Educators

We understand that although not specifically referenced in the draft NPDES, a FIFRA violation becomes a CWA

violation. How will this sort out, and who will be "on first" when it comes to enforcement? 
 

Response 

Refer to response to Comment ID 234.1.001.021.

 

Comment ID 234.1.001.002

Author Name: Rodgers, Jr. J.

Organization: Clemson University

This is essentially an unfunded mandate. Who will have responsibility for compliance? 
 

Response 

Refer to response to Comment ID 218.001.002.

 

Comment ID 234.1.001.021

Author Name: Rodgers, Jr. J.

Organization: Clemson University
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Is a FIFRA violation automatically a CWA violation in an aquatic application of a pesticide? p. 33 paragraph 1. Is this

"double jeopardy" under the law? 
 

Response 

Under Part 1.5—Other Federal and State Laws, the Pesticides General Permit (PGP) explicitly states that, “applications in violation

of certain FIFRA requirements could also be a violation of the permit and therefore a violation of the CWA.”  For example, if an

operator applies a pesticide in a manner inconsistent with any relevant water-quality related FIFRA labeling requirements, such as

exceeding label application rates, EPA will presume that the operator has violated the effluent limitation under the PGP to minimize

pesticides entering the Waters of the United States.  If such a situation arises, EPA will determine the appropriate enforcement

response after considering the facts and circumstances surrounding the case.  In some circumstances EPA may choose to pursue just

the FIFRA violation or just the CWA violation.  In other circumstances EPA may choose to pursue both the FIFRA and the CWA

violation.  The FIFRA and the CWA establish independent compliance obligations.  Failure to comply with either statute constitutes

separate violations of federal law.

 

 

Comment ID 237-cp.001.002

Author Name: Feller Larry

Organization: South Carolina Aquatic Plant Management Society

This is essentially an unfunded mandate. Who will have responsibility for compliance? 
 

Response 

Refer to response to Comment ID 218.001.002.

 

Comment ID 279.1.001.004

Author Name: Ferenc Susan

Organization: Chemical Producers & Distributors Association

The PGP requires any operator meeting specified eligibility criteria to obtain permit coverage, which may be achieved

(1) by filing a NOI if certain annual pesticide treatment area thresholds will be exceeded or (2) automatically if specific

eligibility criteria are met.[FN12] However, EPA notes in section 1.0 of the PGP that "more than one operator may be

responsible for compliance with this permit for any single discharge from application of pesticides," and in the Fact

Sheet, the Agency encourages operators to share responsibilities for implementing the PGP pursuant to a written

agreement.[FN13] Although this shared responsibility may be a desirable cost-sharing approach for complying with

permit requirements, EPA needs to clarify its compliance expectations when multiple operators jointly share permit
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obligations. For instance, the Agency indicates that it considers all operators covered by the permit to be "jointly and

severely" liable for any violations that occur, and that it "may consider a written division of responsibilities" when

assessing an appropriate enforcement response.[FN14] Does this consideration mean that, in some instances of non-

compliance, the Agency would not bring an enforcement action against an operator relying in good faith upon a joint

operator who did not meet its compliance obligations under a written agreement? Would this answer be different if the

"innocent" operator was a non-profit organization that contracted with a now defunct commercial applicator that failed to

comply with a written agreement allocating compliance with PGP requirements?

 

 

[FN12] PGP part 1.2.1.

[FN13] Fact Sheet, p 11.

[FN14] Fact Sheet, p. 12. 
 

Response 

EPA revised the permit to clarify the responsibilities that are pertinent to each type of operator (e.g., Applicators must calibrate their

equipment; Decision-makers must identify the pest problem).  Although all Operators are responsible for complying with permit

conditions, EPA separated responsibilities in the permit between Applicators and Decision-makers as a way of identifying the entity

that is typically in the best position to ensure permit compliance and in order to help guide enforcement actions to the appropriate

Operator when permit violations are identified.  However, EPA retains the discretion, as circumstances dictate, to bring an

enforcement action against all Operators involved with a specific discharge.

 

Comment ID 292.1.001.013

Author Name: Lewis Trent

Organization: PondMedics Incorporated, North Texas Hydrologists, Incorporated

Reduce the violation fine - APART FROM THE CWA.

 

The exposure to the CWA fine of $37,500 per day per violation will cause our industry to be INCAPABLE of obtaining

insurance for our businesses. No one can afford a fine of this magnitude. The CWA fine structure was targeted to large

manufacturing plants and point-source/end-of-pipe companies. Ours is a grassroots industry, incapable of obtaining

coverage for that kind of penalty. 
 

Response 

In National Cotton Council v. EPA, the Sixth Circuit Court of Appeals held that “dischargers of pesticide pollutants are subject to

the NPDES permitting program in the Clean Water Act.”  Based on the Sixth Circuit’s holding, any operator who does not have an

NPDES permit, and whose application of pesticides results in a discharge to waters of the United States, is discharging illegally.

EPA created the Pesticides General Permit in response to this ruling to provide an easier permit option for dischargers affected by

this ruling.  Moreover, the penalty provisions in the Clean Water Act state that Clean Water Act violations are subject to penalties
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“not to exceed” $37,500 per day for each violation.  EPA is unaware of pesticide applicators currently having difficulties obtaining

insurance coverage for their businesses, and EPA does not expect the Pesticides General Permit to prevent pesticide applicators

from obtaining insurance coverage in the future. 

 

Comment ID 299.1.001.004

Author Name: Kaufman Leslie

Organization: Kansas Cooperative Council (KCC)

The Kansas Cooperative Council is concerned that under EPA's draft, the possibility exists for overlapping violations

and stacking of penalties. We believe it likely could arise when a violation on paper would be stacked with a violation

from a water quality exceedance or observance of an adverse incident. This could result in a significant escalation of

the penalty if these were considered separate violations under the Clean Water Act. We also believe the proposed draft

creates the opportunity for activist citizen suits, particularly where the violations are basically paper issues. We urge

EPA to eliminate the overlapping and stacking of violations. 
 

Response 

EPA acknowledges commenter’s concern about overlapping and stacking violations; however, the approach used in the PGP is

consistent with authorities provided under the Clean Water Act and consistent with all other EPA issued NPDES permits.  The

penalty provisions in the Clean Water Act state that Clean Water Act violations are subject to penalties “not to exceed” $37,500 per

day for each violation.  This does not mean that each violation will be assessed the full penalty allowable under the Act; rather, EPA

bases enforcement actions (and associated penalties) on four important environmental goals. First, penalties should be large enough

to deter noncompliance. Second, penalties should help ensure a level playing field by ensuring that violators do not obtain an

economic advantage over their competitors. These two goals generally require that penalties recover the economic benefit of

noncompliance, plus an appropriate gravity amount. Third, CWA penalties should be generally consistent across the country. This

is desirable as it not only prevents the creation of "pollution havens" in different parts of the nation, but also provides fair and

equitable treatment to the regulated community wherever they may operate. Fourth, settlement penalties should be based on a

logical calculation methodology to promote swift resolution of enforcement actions and the underlying violations.  EPA expects to

follow such an approach in establishing penalty amounts in response to permit violations.

 

With respect to citizen suits, CWA Section 505 provides that no citizen suit may be commenced prior to 60 days after a citizen

gives notice to the alleged violator (among others). Thus, as a general matter, if the permit violation ceases during that 60 days, and

is not reasonably expected to recur a citizen suit cannot be maintained because of the absence of on-going non-compliance with the

permit. See Gwaltney of Smithfield V. Chesapeake Bay Found., 484 U.S. 49.  Thus, the Agency believes that citizen suits will not

be as great of a burden to the permittees as the commenter suggests.  

 

Comment ID 301.1.001.002

Author Name: Pinel Renee
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Organization: Western Plant Health Association (WPHA)

The current draft creates numerous, overlapping opportunities for paper violations to be tacked onto a violation from a

water quality exceedance or observance of an adverse effect. Such additional violations include requirement for; very

timely mitigation; very timely reporting; updating of the PDMP; and update of other records. We believe it is

inappropriate to link violations in this manner and should be treated as separate violations. EPA should eliminate such

overlapping or stacked potential violations. 
 

Response 

Refer to response to Comment ID 299.1.001.004.

 

Comment ID 329.1.001.004

Author Name: Dickerson B.

Organization:  

As discussed earlier, with every new requirement placed upon both applicators and any other party within the decision-

making process, the potential for oppressive and potentially vexatious litigation increases. Under the current scenario,

not only will farmers, farm managers and pesticide applicators face potential liability from the application itself, but the

new Permit could create an entirely new area of potential litigation from improperly done paperwork.  
 

Response 

Section 308 of the Clean Water Act, 33 U.S.C. § 1318, provides EPA with the authority to require owners and/or operators to fulfill

certain paperwork obligations, such as recordkeeping and reporting, as a condition of permit coverage.  Recordkeeping and

reporting requirements are essential to the Clean Water Act’s permitting program because EPA uses them to determine whether

permit holders are complying with the terms and conditions of their permits.  However, EPA is aware that recordkeeping and

reporting requirements can create burdens on the regulated community.  Therefore, when drafting the Pesticides General Permit,

EPA included only those recordkeeping and reporting requirements that EPA believes are essential for determining compliance with

the permit. 

 

Comment ID 331.1.001.023

Author Name: Rauscher Kenneth

Organization: Michigan Department of Agriculture (MDA)

Due to the short time frame under which permit applicants will have to learn the requirements of the general permit,

make application and implement all relative elements, MDA recommends that EPA extend both compliance assistance
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and discretionary enforcement so that applicants are given every opportunity to comply before the available penalty

matrix is employed. Given that EPA has had 2 years to develop the general permit, MDA suggest applicants be given

the same amount of time before enforcement options are exercised. 
 

Response 

On March 28, 2011, the U.S. Court of Appeals for the Sixth Circuit granted EPA's request for an extension of the deadline for when

permits will be required for pesticide discharges into U.S. waters from April 9, 2011 to October 31, 2011.  EPA will, as it always

does for new requirements, focus on compliance assistance for the first several months after issuance of the permit rather than on

enforcement.

 

Additionally, on April 1, 2011, EPA posted a pre-publication version of the draft final pesticide general permit on its website.  EPA

also posted an interactive tool to help assist permit applicants in determining whether they will need an NPDES permit for their

pesticide applications after October 31, 2001; if so, whether they are eligible for coverage under EPA’s NPDES Pesticide General

Permit (PGP); and if they are eligible for coverage under EPA’s (PGP), understanding what their requirements will be under the

PGP.  EPA believes that the six months between April 1 and October 31 will serve as sufficient time for permit applicants to learn

the requirements of the general permit.

 

 

Comment ID 333.1.001.012

Author Name: Kington Becky

Organization: Montana Weed Control Association (MWCA)

We do not believe it will be possible to enforce penalties and fines when specific point sources of distribution may not

be identified. 
 

Response 

EPA disagrees with commenter that EPA will not be able to enforce the PGP because specific point sources may not be identified.

As defined by the courts, application of pesticides to waters of the United States is a point source; the PGP covers point source

discharges under the four use patterns in the permit.  EPA acknowledges the challenges of linking ambient water quality monitoring

data to specific contributors of pollutants to waters of the United States; however, the Agency developed a permit that is intended to

ensure that discharges do not cause or contribute to water quality standard exceedances and that also ensure discharges are

controlled using best available technology economically achievable.  Thus, consistent with the CWA and NPDES program, a

violation of an NPDES permit is an enforceable provision of the permit for which CWA penalty authority is appropriate.

 

Comment ID 393.1.001.002
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Author Name: Corey Fred

Organization: Tribal Pesticide Program Council (TPPC)

Also impacted by implementation of the General Permit are those tasked with enforcing its compliance and additionally

expected to educate applicators about this Permit, namely Indian tribes and the EPA which are already in short supply

of the resources that they need to carry out their existing day-to-day responsibilities. Unfortunately, the track record of

the federal government to provide tribes and the Agency with the requisite resources to implement rules and regulations

in Indian country, such as the Federal Air Rules on Reservations, is poor, thereby making the TPPC to believe that

similar resources will not be forthcoming for enforcing compliance of the General Permit. This is further confirmed by

the President and Congress speaking out recently and indicating that the federal government must cut back its

spending during today's fiscally challenging times, meaning that agencies like the EPA and the tribes for which it serves

could see a further reduction in resources. At a minimum, however, the Agency should provide such tribes with

sufficient implementation assistance so as to assure that their resources are adequately protected, particularly if tribal

pesticide and water programs do not end up having oversight of inspections or enforcement of the General Permit on

their respective lands.

 

Regarding resources, the TPPC is uncertain as to who within an Indian tribe will assume enforcement responsibilities.

While our Council understands that the EPA or tribal personnel tasked with oversight of the NPDES program on a

tribe's land will play an important role in enforcing compliance of the General Permit, we are uncertain as to the role of

tribal pesticide personnel. If they are to devote additional resources for overseeing some portion of point discharges as

a result of one of the four activities covered by the General Permit, this is something important to consider in properly

discerning the time and cost associated with implementation of the Permit. Regardless of which entity ends up doing

enforcement, the Agency should commit to providing appropriate and sufficient training to tribal pesticide and water

personnel on enforcement-related activities. 
 

Response 

EPA, as the NPDES permitting authority, is also the entity responsible for enforcing the PGP.  EPA acknowledges commenter's

concern about the resources available to provide such enforcement and compliance oversight; however, EPA will, to the extent

possible, provide compliance assistance and other outreach to applicators and other stakeholders about permit requirements.  EPA

also will look to work with other groups, such as Indian tribes, to partner with these groups to further enhance the Agency's

outreach and oversight efforts.  Indian Tribes are not authorized to enforce EPA's permit; however, tribes, as well as any other

entity, are always welcome to provide information to EPA regarding possible permit violations or necessary compliance assistance

materials.  

 

Comment ID 393.1.001.005

Author Name: Corey Fred

Organization: Tribal Pesticide Program Council (TPPC)
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Furthermore and in fulfillment of the EPA's trust responsibility to Indian tribes, the Agency at a minimum should provide

such tribes with sufficient implementation assistance to assure protection of their resources, particularly if tribal

pesticide and water programs do not end up having oversight of inspections or enforcement of the General Permit on

their respective lands.

 

Finally, and in relation to economic impacts of the General Permit, the TPPC requests clarification from the EPA as to

who will have oversight of the Permit's implementation and enforcement - i.e., EPA or tribal personnel tasked with

overseeing the NPDES program, tribal pesticide personnel or both. Regardless of which entity ends up doing

enforcement, the Agency should commit to providing appropriate and sufficient training to tribal pesticide and water

personnel on enforcement-related activities. 
 

Response 

Refer to response to Comment ID 393.1.001.002.

 

Comment ID 401.1.001.005

Author Name: Mural Catherine

Organization: New York Farm Bureau

There are numerous aspects of the PGP and Fact Sheet as proposed that would be inappropriate if applied to agricu

ltural pesticide usc. The Fact Sheet (at page 12) indicates, for example, that multiple "operators" - such as a land owner

and a for-hire pesticide applicator - will be "responsible jointly and severally, for any violation that may occur ...." It

would be entirely irrational and without statutory basis to hold farmers responsible for NPDES permit "violat ions" that

are entirely beyond their control, such as improper equipment cleaning or calibration by commercial pesticide

applicators. 
 

Response 

Refer to response to Comment ID 279.1.001.004. 

 

Comment ID 418.1.001.017

Author Name: Kennedy Keith

Organization: Wyoming Ag-Business Association (WABA)

Multiple Opportunities for Stacked CWA Violations and Citizen Suits: The various ~quirements of USEPA draft pesticide

NPOES permit create numerous, overlapping opportunities for paper violations to be tacked onto a violation from a

water quality exceedance or observance of an adverse incident. Such additional violations include the requirement for
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very timely control-measure mitigation, reporting, recordkeeping, POMP update, and the update of other records and

reports. WABA is concerned that each of these could be separate violations under the CWA, bringing many multiples of

$37,500 per violation per day penalties and creating a bonanza of paper violation opportunities for activists to file citizen

suits. USEPA should eliminate such overlapping or stacked potential violations, or create a tiered approach with

warnings followed by violations. 
 

Response 

Refer to response to Comment ID 299.1.001.004.

 

Comment ID 428.1.001.009

Author Name: Frazier Katie

Organization: Virginia Agribusiness Council

Numerous opportunities for CWA violations and citizen suits. The Draft PGP creates numerous, overlapping

opportunities for paper violations to be tacked onto a violation from a water quality exceedance or observance of an

adverse effect. Each violation should be considered separate violations. EPA should eliminate such overlapping or

stacked potential violations. 
 

Response 

Refer to response to Comment ID 299.1.001.004.

 

Comment ID 434.001.009

Author Name: Little Sam

Organization: Jefferson County, Montana (MT)

The Environmental Protection Agency will take great pleasure and pride in show trial enforcement against innocent

people without the financial recourses to mount a defense. 
 

Response 

See response to Comment ID 180-cp.001.001 for discussion on citizen lawsuits and regulatory actions.

 

Comment ID 439.1.001.009
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Author Name: Ferguson Joseph

Organization: DeAngelo Brothers, Inc.

DBI further notes that the NPDES PGP requires all "operators" to submit NOI's and defines the term "operators" to

include not only applicators, but also from the "person who is in control of the financing for or over the decision to

perform pest control activities ...." Furthermore, the NPDES PGP apparently contemplates that there will be joint and

several liability between the decision maker and the applicator with respect to a particular application. DBI has serious

concerns with these provisions. 

 

First, DBI believes that it is doubtful that a board member of a homeowner's association, golf course superintendant or

property manager will have the technical ability to comply with the requirements necessary to file the NOI themselves.

Thus, an applicator such as DBI could be hired by an NOI-filing decision maker to perform an aquatic application on its

20 acre lake. Presumably, before filing its NOI, the decision maker would have done the required Integrated Pest

Management ("IPM") evaluations (assuming it is capable of doing so) and made the decision to have the application

performed. The applicator would submit its NOI and perform the application. In the event, however, that the IPM

evaluation performed by the decision maker was not performed properly, the applicator would be jointly and severally

liable with the decision maker for conduct in which the Applicator had no part and which occurred before the Applicator

was even hired. 

 

This unfairly and, DBI believes, unlawfully subjects the applicator to liability for the actions of others. For this reason,

DBI does not believe that it is appropriate to require joint and several liability between NOI holders.   
 

Response 

Refer to response to Comment ID 279.1.001.004.

 

Comment ID 450.1.001.024

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

One issue of particular concern to NAAA is EPA's assertion that all operators covered by the new draft PGP are jointly

and severally responsible for any violation that may occur by a decision maker. This proposition is stated expressly in

the Draft Fact Sheet: "… any and all operators covered under this permit are still responsible, jointly and severally, for

any violation that may occur, though EPA may consider this written division of responsibilities when determining the

appropriate enforcement response to a violation." [FN15] This statement suggests that EPA intends to hold all

permittees nationwide jointly and severally liable for violations that result from the activities of different permittees

making unrelated applications elsewhere. All are within the class of "any and all operators covered under this permit."

Furthermore, imposing obligations on permittees for the actions or inactions of others over which they have no control is

unlawful. We believe a clear allocation of responsibilities to individual permittees is a better, more efficient structure for

the PGP.
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Performance contracts negotiated by large decision-making operators (government agencies or private/corporate

organizations) provide legally-binding instructions to the small independent subcontractors about which pesticide(s) to

apply, the application rate, where and when to apply the pesticide(s), and other pertinent information. Often large

operators hire several different independent contractors to help complete large pesticide applications, enlarging the

liability risk for any given for-hire aerial applicator under joint and several liability. We believe that copermitting and

liability sharing for pesticide applications between large decision-making operators and small independent

subcontractors is inappropriate. Instead, we believe EPA should expect for-hire aerial applicators to independently

comply with the basic technology-based effluent limits, such as maintaining and calibrating application equipment; and

completing and maintaining up-to-date records of those activities; and maintain and timely communicate other

necessary records to help their contracting clients fulfill their own NPDES permit requirements. If multiple applicators

are working for a large decision-making entity and a permit violation should occur, only the decision-making entity and

applicator in error of violating the permit should be held liable for the violation. The other applicators working for the

decision-making entity and abiding by the permit should not be liable for a permit violation  

 

[FN15] Draft FS at 12 
 

Response 

Refer to response to Comment ID 279.1.001.004.

 

Comment ID 457.1.001.005

Author Name: Spencer Charles

Organization: Growmark, Inc.

Eliminate joint and several liability related to regulatory and citizen suit enforcement to protect the farmer. -

 

Joint and several liability should not be a part of the PGP. 
 

Response 

Refer to response to Comment ID 279.1.001.004.

 

Comment ID 457.1.001.006

Author Name: Spencer Charles

Organization: Growmark, Inc.

Paperwork violations in the Pesticide Discharge Management Plan should not create a liability by allowing citizen suits.
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- If separate violation standards are applied to each step of the paperwork process, this could cause a stacking of

violations. A system of warnings and stepped up violations would be an alternative. 
 

Response 

Refer to response to Comment ID 299.1.001.004.

 

Comment ID 473.1.001.016

Author Name: Christman James

Organization: Utility Water Act Group (UWAG)

7. Failing to comply with a FIFRA label cannot be a violation of the Clean Water Act unless there is a "discharge of a

pollutant" 

 

In the Federal Register preamble to the general permit, EPA attempts to turn a FIFRA violation into a Clean Water Act

violation: 

 

[I]f the permittee is found to have applied a pesticide in a manner inconsistent with the relevant water-quality related

FIFRA labeling requirements, EPA will presume that the effluent limitation to minimize pesticides entering the waters of

the United States has been violated under the NPDES permit. 

 

75 Fed. Reg. 31,782 col. 1. This presumption exceeds EPA's legal authority. 

 

If the FIFRA label is violated in a way that does not involve a discharge of a pollutant to waters of the United States,

such action does not violate the Clean Water Act. Cf. Waterkeeper Alliance, Inc. v. U.S. Environmental Protection

Agency, 399 F.3d 486, 505 (2d Cir. 2005) (in the absence of an actual addition of a pollutant to navigable waters from

any point, there is no statutory obligation to comply with EPA regulations for point source discharges); American Iron

and Steel Inst. v. EPA, 115 F.3d 979, 996 (D.C. Cir. 1997) (EPA may regulate pollutants in a wastestream discharged

directly into the navigable waters through a point source, but it is not authorized to regulate pollutant levels in a facility's

internal wastestream). 
 

Response 

EPA agrees with commenter that an operator that does not discharge is not in violation of the Clean Water Act.  The PGP applies to

Operators that do discharge and thus, must be covered under an NPDES permit.  Thus, if a FIFRA label is violated yet there is no

discharge of pollutants to waters of the United States, EPA agrees that action is not a violation of the Clean Water Act.

 

Comment ID 483.1.001.025
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Author Name: Nelson Douglas

Organization: CropLife America (CLA)

21     CLA is concerned that EPA is creating meaningless legal jeopardy in the early years of the PGP. We urge EPA to

bundle such overlapping enforceable requirements. While violation of any one of them could still trigger enforcement,

operators wouldn't be liable for the statutory maximum for each and every constituent violation. We also urge EPA to

make these requirements effective starting in the second year of the PGP, thus adding an ample learning curve during

which EPA provide compliance assistance guidance; and

 
 

Response 

Refer to responses to Comment IDs 315.1.001.20 and 299.1.001.004.

 

Comment ID 483.1.001.056

Author Name: Nelson Douglas

Organization: CropLife America (CLA)

Under its order and the two-year stay of the mandate, the 6th Circuit has required EPA to develop a pesticide NPDES

permitting program and implement it by April 9, 2011. With its draft permit EPA has accomplished half of that task -

figured out the basic components. However, EPA has not assembled these components into a workable permit. In

addition to the other aspects we have commented on above, EPA has made failure to timely comply in a timely manner

with all the various components into individual permit violations. In addition to potential violations for major

shortcomings, the Draft PGP would classify as violations of untimely control-measure mitigation, reporting,

recordkeeping, PDMP update, or the update of other records and reports, stacking many multiple daily penalties and

inviting third party actions. CLA is concerned that EPA is creating meaningless legal jeopardy in the early years of the

PGP. We urge EPA to bundle such overlapping enforceable requirements. While violation of any one of them could still

trigger enforcement, operators wouldn't be liable for the statutory maximum for each and every constituent violation. We

also urge EPA to make these requirements effective starting in the second year of the PGP, thus adding an ample

learning curve during which EPA provide compliance assistance guidance.

 
 

Response 

Refer to responses to Comment IDs 315.1.001.20 and 299.1.001.004.

 

 

Comment ID 492.1.001.018
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Author Name: Swenson Scott

Organization: Minnesota Association of Wheat Growers (MAWG)

Multiple Opportunities for Stacked CWA Violations. The various requirements of EPA draft pesticide NPDES permit

create numerous, overlapping opportunities for paper violations to be tacked onto a violation from a water quality

exceedance or observance of an adverse incident. Such additional violations include the requirement for very timely

control-measure mitigation, reporting, recordkeeping, PDMP update, and the update of other records and reports. We

are concerned that each of these could be separate violations under the CWA, creating a bonanza of paper violation

opportunities for activists to file citizen suits. EPA should eliminate such overlapping or stacked potential violations, or

create a tiered approach with warnings followed by violations. 
 

Response 

Refer to response to Comment ID 299.1.001.004.

 

Comment ID 494.1.001.007

Author Name: Conner Charles

Organization: National Council of Farmer Cooperatives (NCFC)

- Multiple fines of $37,500/day for the same violations; 
 

Response 

Refer to response to Comment ID 299.1.001.004.

 

Comment ID 510.1.001.017

Author Name: Roche David

Organization: Minn-Dak Farmers Cooperative (MDFC)

Multiple Opportunities for Stacked CWA Violations. The various requirements of EPA draft pesticide NPDES permit

create numerous, overlapping opportunities for paper violations to be tacked onto a violation from a water quality

exceedance or observance of an adverse incident. Such additional violations include the requirement for very timely

control-measure mitigation, reporting, recordkeeping, PDMP update, and the update of other records and reports. We

are concerned that each of these could be separate violations under the CWA, creating a bonanza of paper violation

opportunities for activists to file citizen suits. EPA should eliminate such overlapping or stacked potential violations, or

create a tiered approach with warnings followed by violations.  
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Response 

Refer to response to Comment ID 299.1.001.004.

 

Comment ID 513.1.001.005

Author Name: Harriott Nichelle

Organization: Beyond Pesticides et al.

The agency has a history of lacking enforcement capacity. The agency is aware that there is a low level of pesticide

label and permit compliance, yet does not have an enforcement plan that will ensure compliance with mitigation

measures. This is compounded by the fact that applicators are required to police themselves. EPA has the authority to

inspect premises and records of permittees, but these inspections are sporadic at best and sometimes never take

place, unless a catastrophic event occurs. EPA must commit to enforcing permit requirements by devoting resources to

regularly inspect, monitor and collect samples from treated areas in order to ensure that water quality restrictions are

being met. 
 

Response 

Refer to response to Comment ID 618.1.001.004.

 

Comment ID 515.1.001.003

Author Name: Scott John

Organization: Colorado Department of Agriculture (CDA)

The CDA has concerns that if and when NPDES permits are mentioned on pesticide labels that it will cause cross

jurisdiction conflicts between state agencies in charge of enforcing FIFRA and the CWA.

 

Once a pesticide label mentions a requirement for a NPDES permit, all elements of the NPDES permit become an

extension of the label, as it does in the Endangered Species Program with ES bulletins. When a NPDES permit

requirement is mentioned on the label it creates a situation where two regulatory agencies will have enforcement

authority possibly for the same violation. Ultimately this leaves an applicator subject to what some would argue is

double jeopardy, possibly resulting in enforcement actions from two agencies.

 

For example, under the current NPDES permit there are requirements for the applicator to perform regular maintenance

and ensure application equipment is in proper working order. This is an element already regulated by many state

agencies under established state pesticide laws. Provisions within the permit that are already regulated under existing

state pesticide laws, such as the one mentioned above, should be removed completely. If the language cannot be

removed, a note clarifying that these elements are recommendations of the permit and not a violation of the CWA
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unless it results in an unauthorized release of a pesticide; in which case it would still remain a violation of the NPDES

permit and subject to penalties under the CWA. It could further clarify that any failure to maintain equipment in proper

working order, or other provision covered under existing state pesticide laws, will result in the violation being referred to

the appropriate state agency for enforcement of these violations.

 

Current language within the permit is ambiguous and appears unenforceable since many of the requirements outlined

are subject to interpretation if they have been met (i.e.: use the lowest effective amount of pesticide and the optimum

frequency, perform regular maintenance to reduce leaks, spills…). With language such as this, compliance with the

permit is subjective to the agency's interpretation that the permit requirements have been met. A ruling that an

applicator violated the permit, based on one agency's opinion or interpretation of ambiguous permit language, could

result in an applicator being faced with enforcement actions from the agency or open them up to citizen lawsuits. This

would leave the applicator defending their actions and application methods which are made legally under FIFRA, in

accordance with the label directions.

 

An example would be that the permit currently requires that an applicator attempt to minimize the discharge of

pollutants. Should an agency interpret the applicator's actions as not taking the necessary steps to "use the lowest

amount" in a given situation and therefore cite a violation, it opens the door for the applicator to fall under further

scrutiny, possibly lawsuits and the expense to defend their pest management approach. One fix could be to clarify that

any application made within the allowed labeled rates are acceptable under the permit and not a violation of the CWA. 
 

Response 

EPA disagrees with commenter that the current permit language for effluent limitations is ambiguous and unenforceable; however,

the Agency did modify language for the final permit to further clarify Agency expectations.  As required in both the draft and final

permit, Operators must "minimize" discharges to meet the effluent limitations.  To minimize, as defined in the final permit, means

to reduce and/or eliminate pesticide discharges to waters of the United States through the use of Pest Management Measures to the

extent technologically available and economically practicable and achievable.  The final permit defines "Pest Management

Measure" to be any practice used to meet the effluent limitations that comply with manufacturer specifications, industry standards

and recommended industry practices related to the application of pesticides, relevant legal requirements and other provisions that a

prudent Operator would implement to reduce and/or eliminate pesticide discharges to waters of the United States.  This concept is

similar to that in the draft permit except that EPA clarified that these would be measures "that a prudent Operator would

implement" with the understanding that the Agency expects the Operators to be the entity responsible for making the decision as to

how to minimize discharges and that these would be decisions consistent with manufacturer specifications, industry standards and

recommended industry practices related to the application of pesticides, relevant legal requirements and other provisions.  In many

instances, it is likely that a pesticide applied consistent with a FIFRA label would be in compliance with the PGP effluent

limitations while a pesticide applied inconsistent with the language on the FIFRA label with a nexus to water quality would be in

violation of the PGP.  Also, any possible revisions to the pesticide label are outside the scope of this action.  The NPDES PGP is a

separate requirement from the label and is not something required to change as a result of this permit. 

 

Of note, to provide clarity to the pesticide application industry that will be covered under the PGP, the final permit now uses the

term "Pesticide Management Measure" rather than "best management practice" or "control measure" to more clearly identify those

pest control practices used to meet the effluent limitations.  The permit definition of "Pest Management Measure" was adapted from
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the draft permit terms "best management practice" and "control measure."

 

Also, refer to responses to Comment IDs 180-cp.001.001, 234.1.001.021 and 911.1.001.005.

 

 

Comment ID 581.001.019

Author Name: Steenson Daniel

Organization: Nampa and Meridian Irrigation District (NMID)

EPA should also modify the PGP to clarify that submission of a NOI does not waive any other defenses or claims such

as there is no discharge to waters of the U.S.  
 

Response 

EPA agrees that submission of an NOI is not an acknowledgment that a discharge will occur; rather, submission of an NOI is

indicative of a planned discharge.  EPA will evaluate permit compliance based on information available at the time of evaluation,

including whether or not a discharge has occurred.

 

Comment ID 606.1.001.017

Author Name: Frank Bobbie

Organization: Wyoming Association of Conservation Districts (WACD)

Multiple Opportunities for Stacked CWA Violations and Citizen Suits: The various requirements of EPA draft pesticide

NPDES permit create numerous, overlapping opportunities for paper violations to be tacked onto a violation from a

water quality exceedance or observance of an adverse incident. Such additional violations include the requirement for

very timely control-measure mitigation, reporting, recordkeeping, PDMP update, and the update of other records and

reports. WACD is concerned that each of these could be separate violations under the CWA, bringing many multiples of

$37,500 per violation per day penalties and creating a bonanza of paper violation opportunities for activists to file citizen

suits. EPA should eliminate such overlapping or stacked potential violations, or create a tiered approach with warnings

followed by violations. 
 

Response 

Refer to response to Comment ID 299.1.001.004.

 

Comment ID 614.1.001.011
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Author Name: Mann Joseph

Organization: National Environmental Law Center (NELC)

Comment 7: 	EPA should clarify that all "operators" are jointly and severally liable for all permit violations.

 

EPA correctly notes in the Fact Sheet that "any and all operators covered under this permit are still responsible, jointly

and severally, for any violation that may occur."  Fact Sheet at 12. This allocation of responsibilities is not made entirely

clear in the draft permit itself, however.  See Draft Permit at 3, § 1.2.2 (requiring NOI submission from two types of

"operators"); id. at 35 (defining "operator"); id. at 41, Appx. B ("you" must comply with permit, subject to enforcement).

To allay any confusion, and to properly put the burden on operators to apportion blame for violations amongst

themselves, Commentors ask that EPA add a statement to this effect in the permit.  

 
 

Response 

Refer to response to Comment ID 279.1.001.004.

 

Comment ID 616.1.001.002

Author Name: Duskin Edgar

Organization: Southern Crop Production Association

Multiple opportunities for stacked CWA violations and citizen suits -- Current draft creates numerous, overlapping

opportunities for paper violations to be tacked onto a violation from a water quality exceedance or observance of an

adverse effect. Such additional violations include the requirement for very timely mitigation, very timely reporting,

updating of the PDMP, and update of other records. Each of these could be separate violations according to EPA. EPA

should eliminate such overlapping or stacked potential violations. 
 

Response 

Refer to response to Comment ID 299.1.001.004.

 

Comment ID 616.1.001.005

Author Name: Duskin Edgar

Organization: Southern Crop Production Association

Benefits and risks of coverage of for-hire applicators under NOIs of client decision makers - Many large decision-

making operators will hire numerous subcontractors annually to satisfy their various pest control needs. Linking them to
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each other with "joint & several liability" Superfund-like enforcement introduces legal jeopardy far beyond what most

custom applicators and consultants can tolerate. EPA should modify the draft permit to remove this. 
 

Response 

Refer to response to Comment ID 279.1.001.004.

 

Comment ID 616.1.001.009

Author Name: Duskin Edgar

Organization: Southern Crop Production Association

Potential for non-navigable "Waters of State" enforcement through CWA citizen suits and federal penalties -- State

NPDES permits should limit their enforcement actions to federally protected waters of the US, and not extend federal

enforcement (e.g. citizen suits) to every pond or other water of the state. 
 

Response 

Please refer to the PGP Comment Response Waters of the United States Essay.

 

Comment ID 618.1.001.004

Author Name: Bracht Gary

Organization: North Dakota Department of Health (NDDH)

EPA has not provided sufficient information regarding compliance/enforcement with the permit and permit conditions.

EPA Office of Enforcement and Compliance Assistances (OECA) has mentioned they are on board with the pesticide

permit and will work with the operators on compliance assistance when the permit is final.  OECA's track record

indicates just the opposite.  For instance, state programs had until March 2003 to implement the phase II stormwater

requirements.  OECA initiated site inspections resulting in enforcement actions for non-compliance of stormwater rules

in October 2002.  The emphasis was more about the number of enforcement actions taken not the percentage of

facilities in compliance.  There was no ‘compliance assistance' that OECA preaches about in this instance.  There is

concern that this will occur again following the issuance of the PGP.  The track record of OECA is poor when it comes

to compliance assistance vs. enforcement.  

 
 

Response 

EPA will develop and implement a plan to oversee compliance with the permit and will take enforcement action as necessary to
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ensure such compliance; although, consistent with any law, there is an expectation of self-policing to ensure compliance with those

laws.  EPA’s history of enforcement is outside the scope of this permit.  See also response to Comment ID 393.1.001.002.

 

Comment ID 620.1.001.018

Author Name: Spaulding Steven

Organization: Wellmark International

The various requirements of EPA draft pesticide NPDES permit create numerous, overlapping opportunities for paper

violations to be tacked onto a violation for exceeding water quality limits or observance of an adverse incident. Such

additional violations include the requirement for very timely control-measure mitigation, reporting, recordkeeping, PDMP

update, and the update of other records and reports. Wellmark International is concerned that each of these could be

separate violations under the CW A, bringing many multiples of $37,500 per violation per day penalties and creating a

bonanza of paper violation opportunities for activists to file citizen suits. EPA should eliminate such overlapping or

stacked potential violations, or create a tiered approach with warnings followed by violations. 
 

Response 

Refer to response to Comment ID 299.1.001.004.

 

Comment ID 625.1.001.017

Author Name: Thompson Kelvin

Organization: Southern Minnesota Beet Sugar Cooperative (SMBSC)

Multiple Opportunities for Stacked CWA Violations. The various requirements of EPA draft pesticide NPDES permit

create numerous, overlapping opportunities for paper violations to be tacked onto a violation from a water quality

exceedance or observance of an adverse incident. Such additional violations include the requirement for very timely

control-measure mitigation, reporting, recordkeeping, PDMP update, and the update of other records and reports. We

are concerned that each of these could be separate violations under the CWA, creating a bonanza of paper violation

opportunities for activists to file citizen suits. EPA should eliminate such overlapping or stacked potential violations, or

create a tiered approach with warnings followed by violations. 
 

Response 

Refer to response to Comment ID 299.1.001.004.

 

Comment ID 627.1.001.016
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Author Name: Gunnerson Chuck

Organization: Northern Plains Potato Growers Association (NPPGA)

Multiple Opportunities for Stacked CWA Violations. The various requirements of EPA draft pesticide NPDES permit

create numerous, overlapping opportunities for paper violations to be tacked onto a violation from a water quality

exceedance or observance of an adverse incident. Such additional violations include the requirement for very timely

control-measure mitigation, reporting, record keeping, PDMP update, and the update of other records and reports. We

are concerned that each of these could be separate violations under the CW A, creating a bonanza of paper violation

opportunities for activists to file citizen suits. EPA should eliminate such overlapping or stacked potential violations, or

create a tiered approach with warnings followed by violations. 
 

Response 

Refer to response to Comment ID 299.1.001.004.

 

Comment ID 637.1.001.013

Author Name: Rabe Bonnie

Organization: New Mexico Department of Agriculture (NMDA)

-NMDA encourages the Agency to pursue an adequate period of compliance assistance before implanting full

enforcement of the permit requirements. As with other programs, EPA has utilized a one to two year allowance for

affected parties to fully understand and comply with new rule requirements, including for programs much less

complicated that NPDES. 
 

Response 

Refer to response to Comment ID 331.1.001.023.

 

Comment ID 657.1.001.004

Author Name: Beckett Jordan

Organization: Klamath Siskiyou Wildlands Center/Rogue Riverkeeper

Enforcement of Permit Conditions:

Considering funding and the scope of the applications permitted by the PGP permit, enforcement of illegal applications

is unlikely. EPA and issuing agencies should develop a comprehensive mapping database to show where the PGP

permit coverage extends to (including all 303(d) listed waters, all ONRWs and all HQWs) and show where NOIs are

being denied. This will assist the applicators to avoid unintentional illegal applications, as well as assist the public to
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enforce illegal applications where the EPA may not be able to. 
 

Response 

Please refer to the PGP Comment Response Waters of the United States Essay and EPA is unaware of a database or map that exists

that shows all impaired and Tier 3 waters although information is available on EPA's website (www.epa.gov/npdes/pesticides) that

will provide information on Tier 3 and impaired waters.  EPA acknowledges commenter's suggestion for how to assist the public in

identifying potential illegal pesticide applications and will take such considerations into account as the Agency oversees

administration of the PGP.

 

Regarding Agency oversight/enforcement of the PGP, refer to response to Comment ID 618.1.001.004.  

 

Comment ID 657.1.001.010

Author Name: Beckett Jordan

Organization: Klamath Siskiyou Wildlands Center/Rogue Riverkeeper

For the reasons mentioned above, the self-reporting proposed by the PGP permit is insufficient to ensure compliance

and enforcement for adverse environmental impacts or violations of CWA requirements. The PGP permit's provisions

relieve commercial and agency applicators of any substantive reporting requirements. NOIs, PDMPs, and IMPs are

virtually unenforceable, problematic for establishing liability, and amount to administrative paperwork without any

enforceable and usable numerical water quality data. 
 

Response 

EPA disagrees with commenter's assertion that the self-reporting proposed by the PGP is insufficient to ensure compliance and

enforcement for adverse environmental impacts or violations of CWA requirements.   EPA believes the level of monitoring,

recordkeeping and reporting required in the permit is commensurate with the potential impacts from these discharges (i.e., those

Operators with negligible potential for impacts have negligible monitoring, recordkeeping and reporting requirements while those

Operators with greater potential for impact have more substantial requirements).  EPA developed the PGP consistent with the

requirements of the CWA and NPDES regulations.  In establishing self-reporting requirements, the Agency uses best professional

judgment to establish appropriate requirements.  Also, refer to response to Comment ID 515.1.001.003.

 

Comment ID 661.1.001.017

Author Name: Coppock W.

Organization: Agricultural Retailers Association (ARA)

IX. The threat of stacked violations under the draft PGP significantly increases legal liability.
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The draft PGP creates numerous, overlapping opportunities for paper violations to be tacked onto a violation from a

water quality exceedance or observance of an adverse effect. Such additional violations include the requirement for

very timely mitigation, plus very timely reporting, plus updating of the PDMP, plus update of other records. Each of

these could be separate violations according to EPA. The threat of stacked violations is too burdensome for an

operator, many of which are small businesses. At a CWA fine level of $27,500 per day per Section 309 violation, a

simple paperwork error could potentially push a business out of the marketplace for little to no environmental benefit.

EPA should eliminate such overlapping or stacked potential violations. 
 

Response 

Refer to response to Comment ID 299.1.001.004.

 

Comment ID 664.001.004

Author Name: Eby D.

Organization: AgriFlite Services

What if a complaint is filed and then after the fact it is determined a permit should have been obtained? The EPA

through fines and assessments could easily force a business to be liquidated. Why would any sane business want to

take a risk of this nature? There are not many BP's in agriculture. What is the purpose of such a huge fine anyway?. For

us in the Mid west that is still a lot of money. 
 

Response 

Refer to response to Comment ID 292.1.001.013.

 

Comment ID 668.1.001.029

Author Name: Jones Steve

Organization: Meeteetse Conservation District (MCD),  Wyoming

Multiple Opportunities for Stacked CWA Violations and Citizen Suits: The various requirements of EPA draft pesticide

NPDES permit create numerous, overlapping opportunities for paper violations to be tacked onto a violation from a

water quality exceedance or observance of an adverse incident. Such additional violations include the requirement for

very timely control measure mitigation, reporting, recordkeeping, PDMP update, and the update of other records and

reports. The MCD is concerned that each of these could be separate violations under the CWA, bringing many multiples

of $37,500 per violation per day penalties and creating a bonanza of paper violation opportunities for activists to file

citizen suits. EPA should eliminate such overlapping or stacked potential violations, or create a tiered approach with

warnings followed by violations.  
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Response 

Refer to response to Comment ID 299.1.001.004.

 

Comment ID 670.001.004

Author Name: Laursen Dan

Organization: Heart Mountain Irrigation District,  Wyoming

The current draft creates numerous and overlapping opportunities for paper violations to be tacked onto a violation from

a water quality exceedance or an observance of an adverse effect. Overlapping and stacked potential violations should

be eliminated. 
 

Response 

Refer to response to Comment ID 299.1.001.004.

 

Comment ID 675.1.001.027

Author Name: Evans Krista

Organization: Montana Agricultural Business Association (MABA)

The various requirements of USEPA draft pesticide NPDES permit create numerous, overlapping opportunities for

paper violations to be tacked onto a violation from a water quality exceedance or observance of an adverse incident.

Such additional violations include the requirement for very timely controlmeasure mitigation, reporting, recordkeeping,

PDMP update, and the update of other records and reports. MABA is concerned that each of these could be separate

violations under the CWA, bringing many multiples of $37,500 per violation per day penalties and creating a bonanza of

paper violation opportunities for activists to file citizen suits. USEPA should eliminate such overlapping or stacked

potential violations, or create a tiered approach with warnings followed by violations. 
 

Response 

Refer to response to Comment ID 299.1.001.004.

 

Comment ID 687.1.001.008

Author Name: Unknown Unknown
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Organization: Minor Crop Farmer Alliance (MCFA)

The Agency has proposed that if a submitted Notice of Intent (NOI) is not timely, accurate or complete, any employee,

contractor or other entity that discharges the pesticide would not be covered by the PGP. Such position is unreasonable

and not in the public interest. It neglects to consider the materiality of the mistake. The Agency is aware that applying

the NPDES provisions to pesticide applications creates a potential for operators using pesticides to become mired in

litigation. Despite the Agency's careful environmental review of pesticides, there are people who simply object to the

use of pesticides, and will seek every opportunity to stop their use. A per se approach by the Agency to address an

infirmity in the paperwork associated with the application for a PGP needlessly increases the potential exposure of

operators and their agents for fines and penalties under the CWA. 
 

Response 

EPA disagrees with commenter that Operators should still be covered by the permit even if they fail to submit a timely, accurate, or

complete NOI.  The NOI provides the Agency with information on the most significant pesticide applications as well as providing

an opportunity for any interested party to provide information to EPA on such planned discharge prior to EPA authorization of that

discharge.  The NOI form requires basic information on the location and types of pesticide applications to be covered under the

permit, a form that the Agency believes is (1) critical for the Agency to implement its NPDES program for these more significant

discharges, and (2) simple enough as to require little effort on the part of the Operator to complete and submit the NOI form.  Only

discharges to NMFS Listed Resources of Concern, as defined in Appendix A of the permit, are required to provide more detailed

information, such as the pesticide to be used, in NOIs.  EPA believes this is reasonable given the nature of the sensitivity of the

resource to be protected. 

 

Also, refer to response to Comment ID 299.1.001.004.

 

Comment ID 712.2.001.014

Author Name: Baus Terry

Organization: Department of Public Works,  City and County of Denver, Colorado

10. Do all operators have joint liability under the draft permit? Can their potential liabilities be segregated by

responsibility? 
 

Response 

Refer to response to Comment ID 279.1.001.004.

 

Comment ID 727.001.003

Author Name: Stone Charles
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Organization: Southeastern Aerial Crop Service Inc.

In the course of our operations, both agricultural and mosquito control, we do not make the decision as to when the

treatments are required. Property owners, citrus grove managers and mosquito control districts make that decision and

contact us to make the appropriate application based on their individual property assessments and agricultural needs.

As for-hire, aerial applicators, we rarely set foot on the property that we are treating with our aircraft. We are contracted

to apply material provided by the client onto the target area in the most efficacious and professional manner possible.

The wording in this portion of the NPDES Draft opens the door to joint and several liability exposures across many

different parties. This would create a legal nightmare and could force the bankruptcy of many small aerial application

businesses such as Southeastern. 
 

Response 

Refer to response to Comment ID 279.1.001.004.

 

Comment ID 739.001.003

Author Name: Biel Mark

Organization: Chemical Industry Council of Illinois (CICI)

Furthermore, state NPDES permits should limit their enforcement actions to federally protected waters of the U.S., and

not extend federal enforcement (i .e., citizen suits) to every pond or other waters of the state. 
 

Response 

Please refer to the PGP Comment Response Waters of the United States Essay.

 

Comment ID 739.001.005

Author Name: Biel Mark

Organization: Chemical Industry Council of Illinois (CICI)

Current draft creates numerous, overlapping opportunities for paper violations to be tacked onto a violation from a water

quality exceedance or observance of an adverse effect . Such additional violations include the requirement for very

timely mitigation, very timely reporting, updating of the PDMP, and updating of other records. Each of these could be

separate violations according to EPA. EPA should eliminate such overlapping or stacked potential violations .

 

As a result the concerns mentioned in previous paragraphs, the Chemical Industry Council of Illinois (CICI) stands

opposed to these draft rules and believe that producers should not generally be subject to the CWA or this permit .

Thank you for your time and consideration. 
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Response 

Refer to response to Comment ID 299.1.001.004.  Also, to be clear, the PGP is a permit not a rule and this permit is available for

the application of pesticides that result in discharges to waters of the United States.  Producers of pesticides are not subject to this

permit or the CWA merely for producing such pesticides.  

 

Comment ID 839.001.004

Author Name: Hodgins William

Organization: City of Savannah, Georgia

EPA should insure that PGP enforcement upon private applicators within the bounds of an MS4 is an EPA or state

activity and not a MS4 program requirement.  
 

Response 

Refer to responses to Comment IDs 393.1.001.002 and 839.001.002.

 

Comment ID 911.001.005

Author Name: O'Keefe Sean

Organization: Alexander & Baldwin, Inc. (A&B)

EPA and authorized states should clarify the enforcement responsibilities of water pollution control regulators and

pesticide regulators with respect to compliance with effluent limitations in the Pesticide General Permit.

 

In the preamble to the draft PGP, EPA states that although FIFRA labeling is not an effluent limitation, in the event that

a permittee is found to have applied a pesticide in a manner inconsistent with the relevant water-quality related FIFRA

labeling requirements, EPA will presume that the effluent limitation to minimize pesticides entering waters of the United

States has been violated under the NPDES permit. That is, use inconsistent with certain FIFRA labeling requirements

could result in the permittee being held liable for both a Clean Water Act(CWA)violation and a FIFRA violation for a

single action. This provision raises the question of whether regulatory staff responsible for CWA enforcement will be

empowered to also interpret and enforce pesticide labeling provisions, an authority that is generally given to a separate

agency at the state level (in Hawaii, the Department of Agriculture enforces pesticide regulations, while the Department

of Health enforces water pollution control regulations). Pesticide applicators may therefore be faced with enforcement of

pesticide label requirements by two separate agencies, one of which will have had little or no prior experience in

reading, interpreting, and applying pesticide label requirements, potentially resulting in differing and even conflicting

interpretations of label requirements. EPA should provide clear guidance clarifying that responsibility for enforcement of

FIFRA labeling requirements will remain solely with the existing pesticide regulatory agencies.  
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Response 

EPA, as the NPDES permitting authority for the PGP, is responsible for oversight and enforcement of the permit.  Although not

germane to EPA's PGP, state agencies authorized to administer the NPDES program are also the agencies responsible for oversight

and enforcement of state-issued NPDES permits.  EPA expects that NPDES oversight and enforcement personnel will obtain the

necessary expertise (either through training, reliance on existing pesticide program experts, or some other way) to ensure that

appropriate guidance and oversight is provided.

 

Also, refer to response to Comment ID 234.1.001.021.

 

Comment ID 913.001.008

Author Name: Wilkinson Richard

Organization: Dayton Valley Conservation District

How will the permit affect, either positively or negatively, any liability associated with noxious weed treatments? Will it

still be the applicator? 
 

Response 

Refer to response to Comment ID 279.1.001.004.

 

Comment ID 913.001.011

Author Name: Wilkinson Richard

Organization: Dayton Valley Conservation District

Would a watershed wide permit put the NOI filer at a greater risk of liability than if multiple entities filed individually

within the same watershed? 
 

Response 

Refer to response to Comment ID 279.1.001.004.

 

Comment ID 914.001.003

Author Name: Cauthen Leigha
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Organization: Alabama Agribusiness Council (AAC)

The current draft creates numerous, overlapping opportunities for paper violations to be tacked onto a violation from a

water quality exceedance or observance of an adverse effect . EPA should eliminate such overlapping or stacked

potential violations . "

 

Many large decision-making operators hire numerous subcontractors to satisfy their various pest control needs. Linking

them to each other with "joint and several liability" introduces legal jeopardy far beyond what most custom applicators

and consultants can tolerate . EPA should modify the draft permit to remove this. 
 

Response 

Refer to responses to Comment IDs 299.1.001.004 and 279.1.001.004.

 

 

Comment ID 922.001.003

Author Name: Harris J.

Organization:  

Holding an NPDES Permit or permits will do nothing to guarantee that pesticides will not be used incorrectly. 
 

Response 

EPA agrees with comment that holding an NPDES permit will do nothing to "guarantee" that pesticides will not be used incorrectly.

 NPDES permits, as with any regulatory mechanism, cannot ensure the holder of that permit or other mechanism will comply with

the terms of that document.  However, the PGP, as with any NPDES permit, details the potential consequences of not complying

with the terms of the permit (i.e., for the PGP, the duty to comply and potential consequences of non-compliance (i.e., civil and

criminal penalties) are detailed in B.1 of Appendix B of the PGP.  EPA expects these potential penalties for getting caught violating

the terms of the permit to act as a deterrence to noncompliance (although not a guarantee of compliance).
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DUP - DUPLICATE COMMENT

Comment ID 185-cp.001.001

Author Name: Heins K.

Organization:  

[Duplicate of document ID number 0200. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.

 

Comment ID 250.1.001.001

Author Name: Lewis Carol

Organization: Maple River Water Resource District

[Duplicate of document ID number 249.1. Letter not coded.]  
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 252.1.001.001

Author Name: Lewis Carol

Organization: North Cass Water Resource District

[Duplicate of document ID number 249.1. Letter not coded.]  
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  
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Comment ID 253.1.001.001

Author Name: Lewis Carol

Organization: Rush River Water Resources District

[Duplicate of document ID number 249.1. Letter not coded.]  
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 288-cp.001.001

Author Name: Henderson Dave

Organization: National Barley Growers Association (NBGA)

[Duplicate of document ID number 0288.1. Letter not coded] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 289-cp.001.001

Author Name: Scoville Doug

Organization: U.S. Canola Association (USCA)

[Duplicate of document ID number 0289.1. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  
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Comment ID 295.1.001.001

Author Name: Van Arkel Bob

Organization: United Phosphorus Inc. (UPI)

[Duplicate of document ID number 0281.1. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 306.1.001.001

Author Name: Cline Ron

Organization: Cline Air Services,  LLC (dba Central Valley Helicopters)

This is a duplicate comment of Docket ID Numbers 0257 and 0257.1 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 347.1.001.001

Author Name: Van Arkel Bob

Organization: United Phosphorus Inc. (UPI)

[Duplicate of document ID number 0281.1. Letter not coded.]  
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 353.1.001.001
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Author Name: Bondra Joe

Organization: Cygnet Enterprises Inc

[Duplicate of document ID number 485.1.001. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 381.1.001.001

Author Name: Woodfield Lee

Organization: Cygnet Enterprises Inc

[Duplicate of document ID number 485.1.001. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 386.1.001.001

Author Name: Spanopolous Ed

Organization: Cygnet Enterprises, Inc.

[Duplicate of document ID number 485.1.001. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 387.1.001.001

Author Name: Pappas Tom
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Organization: Cygnet Enterprises, Inc.

[Duplicate of document ID number 485.1.001 Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 389.1.001.001

Author Name: Sobkowiak Diana

Organization: Cygnet Enterprises, Inc.

[Duplicate of document ID number 485.1.001. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 391.1.001.001

Author Name: Polk Johnny

Organization: Cygnet Enterprises, Inc.

[Duplicate of document ID number 485.1.001. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 395.1.001.001

Author Name: Bridges Ashley

Organization: Cygnet Enterprises, Inc.
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[Duplicate of document ID number 485.1.001. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 403.1.001.001

Author Name: Austel Andrea

Organization: Cygnet Enterprises, Inc.

[Duplicate of document ID number 485.1.001. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 408.1.001.001

Author Name: Coulter Neal

Organization: Cygnet Enterprises, Inc.

[Duplicate of document ID number 485.1.001. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 410.1.001.001

Author Name: Montano Liza

Organization: Cygnet Enterprises, Inc.

[Duplicate of document ID number 0485.1. Letter not coded.] 
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Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 427.1.001.001

Author Name: Paap Kevin

Organization: Minnesota Farm Bureau Federation (MFBF)

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

673.1.001.001 through 673.1.001.006 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 427.1.001.003

Author Name: Paap Kevin

Organization: Minnesota Farm Bureau Federation (MFBF)

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

673.1.001.007 for the coded comment. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 430.1.001.001

Author Name: Warmuth Tom

Organization: Cygnet Enterprises, Inc.
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[Duplicate of document ID number 485.1.001. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 444.1.001.001

Author Name: Boydston Brent

Organization: Colorado Farm Bueau (CFB)

This comment letter is a duplicate of another comment letter submitted to the docket. See Comment ID 673.1 for the

coded comments. Letter not coded. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 447-cp.001.001

Author Name: Barsel S.

Organization:  

Duplicate of document ID number 0327. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 465.1.001.001

Author Name: Goidosik John

Organization: Cygnet Enterprises, Inc.
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[Duplicate of document ID number 485.1.001. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 466.1.001.001

Author Name: Meganck Jacob

Organization: Cygnet Enterprises, Inc.

[Duplicate of document ID number 485.1.001. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 467.1.001.001

Author Name: Bonner Penny

Organization: Cygnet Enterprises, Inc.

Duplicate of documnet number 0485.1. Letter not coded. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 474.1.001.001

Author Name: Koch Elaine

Organization: Cygnet Enterprises, Inc.

[Duplicate of document ID number 485.1.001. Letter not coded.] 
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Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 477.1.001.001

Author Name: Hinterman Richard

Organization: Cygnet Enterprises, Inc.

[Duplicate of document ID number 485.1.001. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 484.1.001.001

Author Name: Hinterman Judy

Organization: Cygnet Enterprises, Inc.

[Duplicate of document ID number 485.1.001. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 489.1.001.001

Author Name: De Yong Rod

Organization: Montana Department of Agriculture (MDA)

[Duplicate of document ID number 0365.1. Letter not coded.]  
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Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 501.1.001.001

Author Name: Snyder Rodney

Organization: Pesticide Policy Coalition (PPC)

Duplicate of document number 481.1. Letter not coded. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 511.1.001.001

Author Name: Bracht Gary

Organization: North Dakota Department of Health (NDDH)

[Duplicate of document ID number 0618.1. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 525.1.001.001

Author Name: Haney Mark

Organization: Kentucky Farm Bureau Federation

(Duplicate of 909.001 letter not coded) 
 

Response 
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The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 535.001.001

Author Name: Wellington J.

Organization:  

Duplicate of document 0531. Letter not coded. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 543.001.001

Author Name: Collins R. And P.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.001 through 0373.001.004 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 543.001.003

Author Name: Collins R. And P.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.005 for the coded comments. 
 

Response 
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The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 545.001.001

Author Name: Vassallo-Lee L.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

373.001.001 through 373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 546.001.006

Author Name: Bishop W.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.002 through 0373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 547.001.007

Author Name: Burns A.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.002 through 0373.001.005 for the coded comments. 
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Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 548.001.006

Author Name: Klots T.

Organization:  

(Duplicate of document 0373.001.003  comment not coded 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 549.001.002

Author Name: Byrnes D.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.001.003 through 0373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 550.001.004

Author Name: Kirk C.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.002 through 0373.001.005 for the coded comments. 
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Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 554.001.001

Author Name: Anonymous Anonymous

Organization:  

Duplicate of document ID number 0327. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 562.001.001

Author Name: Garner J.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.001 through 0373.001.003 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 562.001.003

Author Name: Garner J.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.004 through 0373.001.005 for the coded comments. 
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Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 563.001.005

Author Name: Hart J.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.004 through 0373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 564.1.001.001

Author Name: Newby Jerry

Organization: ALABAMA FARMERS FEDERATION

This comment letter is a duplicate of another comment letter submitted to the docket. See Comment ID 673.1 for the

coded comments. Letter not coded. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 586.001.001

Author Name: Keller C.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

373.001.001 through 373.001.005 for the coded comments. 
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Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 587.001.004

Author Name: Evans T.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.002 through 0373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 592.001.001

Author Name: Roman S.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

373.001.001 through 373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 628.1.001.001

Author Name: Sinner Nick

Organization: Red River Valley Sugarbeet Growers Association (RRVSGA)
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[Duplicate of document ID number 0625. Letter not coded.]

 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 641.1.001.004

Author Name: Swaffer Steve

Organization: Natural Resources,  Kansas Farm Bureau (KFB)

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

673.1.001.001 for the coded comment. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 641.1.001.006

Author Name: Swaffer Steve

Organization: Natural Resources,  Kansas Farm Bureau (KFB)

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

673.1.001.003 through 673.1.001.007 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 698.1.001.001

Author Name: Rose Rhedona
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Organization: Public Affairs Department,  Tennessee Farm Bureau Federation

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

673.1.001.001 through 673.1.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 698.1.001.003

Author Name: Rose Rhedona

Organization: Public Affairs Department,  Tennessee Farm Bureau Federation

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

673.1.001.006 and 673.1.001.007 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 699.1.001.001

Author Name: Bischel David

Organization: California Forestry Association (CFA)

(Duplicate of 339.1 .001   letter not coded) 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 702.1.001.001

Author Name: Caldwell George
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Organization: Texas Farm Bureau (TFB)

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

673.1.001.001 for the coded comment. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 702.1.001.003

Author Name: Caldwell George

Organization: Texas Farm Bureau (TFB)

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

673.1.001.002 for the coded comment. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 707.1.001.001

Author Name: Semanko Norman

Organization: Idaho Water Users Association,  Inc. (IWUA)

[Duplicate of document ID number 0622. Letter not coded.]  
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 708.001.001

Author Name: Lloyd Tom
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Organization: Aquatic Management Company

Duplicate of Document ID number 738. Letter not coded. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 709.001.001

Author Name: Fix Paul

Organization: Marine Biochemists

Duplicate of Document ID number 738. Letter not coded. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 710.001.001

Author Name: Schueler Matt

Organization: Marine Biochemists

Duplicate of Document ID number 738. Letter not coded. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 713.001.001

Author Name: Hostetler Ben

Organization: Marine Biochemists
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Duplicate of Document ID number 738. Letter not coded. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 715.001.001

Author Name: Whitted Ross

Organization: Marine Biochemists

Duplicate of Document ID number 738. Letter not coded. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 718.001.001

Author Name: Furman Wes

Organization: Marine Biochemists

Duplicate of Document ID number 738. Letter not coded. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 719.001.001

Author Name: Furman Robert

Organization: Marine Biochemists

Duplicate of Document ID number 738. Letter not coded. 
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Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 720.001.001

Author Name: Venturini Ben

Organization: Marine Biochemists

Duplicate of Document ID number 738. Letter not coded. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 721.001.001

Author Name: Furman Chris

Organization: Marine Biochemists

Duplicate of Document ID number 738. Letter not coded. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 722.001.001

Author Name: Wells, Jr. Douglas

Organization: Marine Biochemists

Duplicate of Document ID number 738. Letter not coded. 
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Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 723.001.001

Author Name: Griffis Marc

Organization: Marine Biochemists

Duplicate of Document ID number 738. Letter not coded. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 735.001.001

Author Name: Kannenberg Jim

Organization: Marine Biochemists,  Aquatic Management Company

Duplicate of Document ID number 738. Letter not coded. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 737.001.001

Author Name: Cartwright Chris

Organization: Marine Biochemists,  Aquatic Management Company

Duplicate of Document ID number 738. Letter not coded. 
 

Response 
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The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 742.001.001

Author Name: Rose Bj

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

373.001.001 through 373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 743.001.001

Author Name: Crosby M.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

373.001.001 through 373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 746.001.006

Author Name: Vanderplow D.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.003 through 0373.001.005 for the coded comments. 
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Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 748.001.001

Author Name: Essex M.

Organization:  

(Dupolicate of document 752.100. Letter not coded) 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 754.001.001

Author Name: Arkel B.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

373.001.001 through 373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 756.001.001

Author Name: Campbell C.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

373.001.001 through 373.001.005 for the coded comments. 
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Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 758.001.004

Author Name: Danchuk P.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.002 through 0373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  
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Comment ID 760.001.004

Author Name: Boon N.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.002 through 0373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 762.001.001

Author Name: Gerber N.

Organization:  

Duplicate of document 763.100.001   Letter not coded 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 770.001.001

Author Name: Smyth C.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

373.001.001 through 373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  
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Comment ID 771.001.005

Author Name: Borek C.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.005.  
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 774.001.002

Author Name: Heil K.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.002 through 0373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 776.001.002

Author Name: Ocher G.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

373.001.001 through 373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

PGP Responses to Comments Duplicate comment

280010/31/2011 04:04 PM EDT



 

 

Comment ID 780.001.001

Author Name: Foster John

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.001 through 0373.001.004 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 782.001.002

Author Name: Jones R.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.002 through 0373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 783.001.001

Author Name: Ott J.

Organization:  

This comment letter is a duplicate of another comment letter submitted to the docket. See Comment ID 373 for the

coded comments. 
 

Response 
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The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 786.001.002

Author Name: Abrams J.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.002 through 0373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 787.001.001

Author Name: Smith S.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.001 through 0373.001.004 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 788.001.001

Author Name: Renney, Jr. J.

Organization:  

This comment letter is a duplicate of another comment letter submitted to the docket. See Comment ID 373 for the

coded comments. 
 

PGP Responses to Comments Duplicate comment
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Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 789.001.002

Author Name: Lewis, Jr. G.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.002 through 0373.001.004 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 790.001.001

Author Name: Dhillon J.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.001 through 0373.001.004 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 797.001.004

Author Name: Adkins K.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.002 through 0373.001.005 for the coded comments. 

PGP Responses to Comments Duplicate comment
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Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 799.001.001

Author Name: Miller K.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

373.001.001 through 373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 803.001.001

Author Name: Erchinger K.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

373.001.001 through 373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 804.001.002

Author Name: Barstow J.

Organization:  
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A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.002 through 0373.001.004 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 806.001.004

Author Name: Ottmann R.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.004 through 0373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 808.001.004

Author Name: Watts R.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.002. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 808.001.005

Author Name: Watts R.
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Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.004 through 0373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 811.001.006

Author Name: Conner R.

Organization:  

 A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.002 through 0373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 813.001.001

Author Name: Stann S.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

373.001.001 through 373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 815.001.001
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Author Name: Miller E.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

373.001.001 through 373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 816.001.001

Author Name: Miller E.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

373.001.001 through 373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 817.001.001

Author Name: Miller C.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

373.001.001 through 373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

PGP Responses to Comments Duplicate comment
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Comment ID 818.001.003

Author Name: Gertz T.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.001 through 0373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 819.001.001

Author Name: Haaf P.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

373.001.001 through 373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 820.001.001

Author Name: Bowman T.

Organization:  

 A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.001 through 0373.001.004 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

PGP Responses to Comments Duplicate comment
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Comment ID 821.001.001

Author Name: Miller J.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

373.001.001 through 373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 822.001.006

Author Name: Dorsett P.

Organization:  

 A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.001 through 0373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 823.001.001

Author Name: Goldsby T.

Organization:  

 A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.001 through 0373.001.004 for the coded comments. 
 

Response 
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The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 827.001.003

Author Name: Konken L.

Organization:  

 A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.001 through 0373.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 849.001.001

Author Name: Hodges R.

Organization:  

(Duplicate of 848.001 Letter not coded) 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 850.001.001

Author Name: Packer Donna

Organization: Cygnet Enterprises Inc.

(Duplicate of 848.001  letter not coded) 
 

Response 
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The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 851.001.001

Author Name: Coulter Neal

Organization: Cygnet Enterprises Inc.

(Duplicate of 848.001  letter not coded) 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 853.001.001

Author Name: Hilton J.

Organization:  

This comment letter is a duplicate of another comment letter submitted to the docket. See Comment ID 852 for the

coded comments. Letter not coded. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 854.001.001

Author Name: Meganck Jacob

Organization: Cygnet Enterprises Inc.

[Duplicate of document ID number 485.1.001. Letter not coded.] 
 

Response 
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The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 855.001.001

Author Name: Mistry K.

Organization:  

This comment letter is a duplicate of another comment letter submitted to the docket. See Comment ID 852 for the

coded comment. Letter not coded. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 856.001.001

Author Name: Rogers J.

Organization:  

This comment letter is a duplicate of another comment letter submitted to the docket. See Comment ID 852 for the

coded comment. Letter not coded. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 857.001.001

Author Name: Foss K.

Organization:  

This comment letter is a duplicate of another comment letter submitted to the docket. See Comment ID 852 for the

coded comment. Letter not coded. 
 

PGP Responses to Comments Duplicate comment

281210/31/2011 04:04 PM EDT



 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 858.001.001

Author Name: Benish R.

Organization:  

This comment letter is a duplicate of another comment letter submitted to the docket. See Comment ID 852 for the

coded comment. Letter not coded. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 859.001.001

Author Name: Snyder P.

Organization:  

This comment letter is a duplicate of another comment letter submitted to the docket. See Comment ID 852 for the

coded comment. Letter not coded. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 860.001.001

Author Name: Mitchell M.

Organization:  

This comment letter is a duplicate of another comment letter submitted to the docket. See Comment ID 852 for the

coded comment. Letter not coded. 

PGP Responses to Comments Duplicate comment

281310/31/2011 04:04 PM EDT



 

 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 861.001.001

Author Name: Brown J.

Organization:  

This comment letter is a duplicate of another comment letter submitted to the docket. See Comment ID 852 for the

coded comment. Letter not coded. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 862.001.001

Author Name: Randel N.

Organization:  

This comment letter is a duplicate of another comment letter submitted to the docket. See Comment ID 852 for the

coded comment. Letter not coded. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 863.001.001

Author Name: Kirk T.

Organization:  
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A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

852.001.001 for the coded comment. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 864.001.001

Author Name: Porter R.

Organization:  

This comment letter is a duplicate of another comment letter submitted to the docket. See Comment ID 852 for the

coded comment. Letter not coded. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 865.001.001

Author Name: Bonner P.

Organization:  

[Duplicate of document ID number 485.1.001. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 866.001.001

Author Name: Koch Elaine

Organization: Cygnet Enterprises Inc.
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[Duplicate of document ID number 485.1.001. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 867.001.001

Author Name: Hinterman Richard

Organization: Cygnet Enterprises Inc.

[Duplicate of document ID number 485.1.001. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 868.001.001

Author Name: Woodfield Lee

Organization: Cygnet Enterprises Inc.

[Duplicate of document ID number 485.1.001. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 869.001.001

Author Name: Colon Herb

Organization: Cygnet Enterprises Inc.

[Duplicate of document ID number 485.1.001. Letter not coded.] 

PGP Responses to Comments Duplicate comment
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Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 870.001.001

Author Name: Dunlap Jo

Organization: Cygnet Enterprises Inc.

[Duplicate of document ID number 485.1.001. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 871.001.001

Author Name: Rennicke J.

Organization:  

This comment letter duplicates a portion of another comment letter submitted to the docket. See Comment ID

872.001.001 through 872.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 873.001.001

Author Name: Smith T.

Organization:  

This comment letter duplicates a portion of another comment letter submitted to the docket. See Comment ID
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872.001.006 and 872.001.007 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 874.001.001

Author Name: Eubanks J.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

872.001.001 and 872.001.002 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 874.001.002

Author Name: Eubanks J.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

872.001.006 and 872.001.007 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 875.001.001

Author Name: Meins K.

Organization:  
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A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

872.001.001 for the coded comment. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 875.001.003

Author Name: Meins K.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

872.001.003 through 872.001.007 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 876.001.001

Author Name: Bridges Ashley

Organization: Cygnet Enterprises Inc.

[Duplicate of document ID number 485.1.001. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 877.001.001

Author Name: Warmuth Tom

Organization: Cygnet Enterprises Inc.
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[Duplicate of document ID number 485.1.001. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 878.001.001

Author Name: Polk Johnny

Organization: Cygnet Enterprises Inc.

[Duplicate of document ID number 485.1.001. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 879.001.001

Author Name: Spanopoulos Ed

Organization: Cygnet Enterprises Inc.

[Duplicate of document ID number 485.1.001. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 880.001.001

Author Name: Pappas Tom

Organization: Cygnet Enterprises Inc.

[Duplicate of document ID number 485.1.001. Letter not coded.] 

PGP Responses to Comments Duplicate comment
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Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 881.001.001

Author Name: Montano Liza

Organization: Cygnet Enterprises Inc.

[Duplicate of document ID number 485.1.001. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 882.001.001

Author Name: Sobkowiak Diana

Organization: Cygnet Enterprises Inc.

[Duplicate of document ID number 485.1.001. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 883.001.001

Author Name: Goidosik John

Organization: Cygnet Enterprises Inc.

[Duplicate of document ID number 485.1.001. Letter not coded.] 
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Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 884.001.001

Author Name: Austel Andrea

Organization: Cygnet Enterprises Inc.

[Duplicate of document ID number 485.1.001. Letter not coded.] 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 886.001.001

Author Name: Weekly S.

Organization:  

 A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.001 through 0373.001.004 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 887.001.001

Author Name: Weekly M.

Organization:  

 A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.001 through 0373.001.004 for the coded comments. 
 

PGP Responses to Comments Duplicate comment
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Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 888.001.001

Author Name: James C.

Organization:  

 A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.001 through 0373.001.004 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 889.001.001

Author Name: Ferdon M.

Organization:  

 A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

0373.001.001 through 0373.001.004 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 890.001.001

Author Name: Dhillon R.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

373.001.001 through 373.001.004 for the coded comments. 
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Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 893.001.001

Author Name: Burrows B.

Organization:  

This comment letter duplicates a portion of another comment letter submitted to the docket. See Comment ID

872.001.006 and 872.001.007 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 894.001.001

Author Name: Mclehaney S.

Organization:  

This comment letter duplicates a portion of another comment letter submitted to the docket. See Comment ID

872.001.006 and 872.001.007 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 895.001.002

Author Name: Felker M.

Organization:  
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A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

872.001.002 through 872.001.004 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 897.001.001

Author Name: Morrison J.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

872.001.001 for the coded comment. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 897.001.002

Author Name: Morrison J.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

872.001.003 through 872.001.005 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 898.001.001

Author Name: Simpson J.
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Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

872.001.001 and 872.001.002 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  
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Comment ID 898.001.002

Author Name: Simpson J.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

872.001.006 and 872.001.007 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 899.001.001

Author Name: Lichti C.

Organization:  

This comment letter is a duplicate of another comment letter submitted to the docket. See Comment ID 872 for the

coded comments. Letter not coded. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 900.001.001

Author Name: Pattie E.

Organization:  

This comment letter duplicates a portion of another comment letter submitted to the docket. See Comment ID

872.001.002 through 872.001.007 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  
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Comment ID 902.001.001

Author Name: Anglin R.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

872.001.002 for the coded comment. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 902.001.002

Author Name: Anglin R.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

872.001.006 and 872.001.007 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 903.001.001

Author Name: Jackson B.

Organization:  

This comment letter duplicates a portion of another comment letter submitted to the docket. See Comment ID

872.001.002 through 872.001.004 for the coded comments. 
 

Response 
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The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 904.001.001

Author Name: Treat H.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

872.001.001 through 872.001.004 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 904.001.002

Author Name: Treat H.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

872.001.006 and 872.001.007 for the coded comments. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 905.001.001

Author Name: Hignight S.

Organization:  

This comment letter duplicates a portion of another comment letter submitted to the docket. See Comment ID

872.001.006 and 872.001.007 for the coded comments. 
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Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 920.001.001

Author Name: Vorthmann C.

Organization:  

This comment letter is a duplicate of another comment letter submitted to the docket. See Comment ID 852 for the

coded comment. Letter not coded. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 921.001.001

Author Name: Ebenroth J.

Organization:  

(Duplicate of 373.001 letter not coded) 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 922.001.001

Author Name: Harris J.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

373.001.001 through 373.001.005 for the coded comments. 
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Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 923.001.001

Author Name: Schweizer K.

Organization:  

This comment letter is a duplicate of another comment letter submitted to the docket. See Comment ID 852 for the

coded comment. Letter not coded. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 924.001.001

Author Name: Sylvester R.

Organization:  

A portion of this comment letter duplicates another comment letter submitted to the docket. See Comment ID

852.001.001 for the coded comment. 
 

Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  

 

Comment ID 940.1.001.001

Author Name: Jones Scott

Organization: Forest Landowners Association, Inc

(Dupolicate of 339.1 .001 letter not coded) 
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Response 

The comments in this issue code include duplicates of other comments submitted (and coded to other issue categories). These

comments are responded to under those other issue categories. Refer to the document ID referenced in the comment.  
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NC - NO CODE, SUPPLEMENTAL INFORMATION

Comment ID 371-cp.001.001

Author Name: Kleven Bruce

Organization: RRV Sugarbeet Growers Association

Original comment letter attachment was not submitted to the Docket. See original comment letter [Docket ID 0371]. 
 

Response 

EPA supports additional references and information from the public.  EPA carefully considered each reference provided as an

attachment. 

 

Comment ID 453.2.001.001

Author Name: Moore Andrew

Organization: National Agricultural Aviation Association (NAAA)

Original Comment Letter contains additional information as a Pesticide Use Survey Report for Agricultural Aviation.

See orginal comment letter. [Docket ID 0453.2]. 
 

Response 

EPA supports additional references and information from the public.  EPA carefully considered each reference provided as an

attachment. 

 

Comment ID 643.1.001.001

Author Name: Jones J.

Organization:  

Original Comment Letter contains additional information in the form of a powerpoint presentation of Clean Water Act

Permitting of Discharge from Pesticide Applications. See original comment letter [Docket ID 0643.1]. 
 

Response 

EPA supports additional references and information from the public.  EPA carefully considered each reference provided as an
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attachment. 

 

Comment ID 651.1.001.001

Author Name: Unknown Unknown

Organization: LittLine Environmental Technologies, LLC

Original comment letter contains additional information regarding a type of technology: Littoral Zone Treatment

Technology.  See orginal comment letter [Docket ID 0651.1].  
 

Response 

EPA supports additional references and information from the public.  EPA carefully considered each reference provided as an

attachment. 

 

Comment ID 845.1.001.001

Author Name: Mcnabb Thomas

Organization: Clean Lakes, Inc.

Original Comment Letter contains additional information in the form of a powerpoint presentation of "(Part 2 of 2)

Precision Application Techniques for Aquatic Herbicide Applications-Best Available Technologies (BAT), 2010

AQUATIC WEED CONTROL SHORT COURSE, May 3-6, 2010 Coral Springs Marriott Hotel, Coral Springs, Florida" 
 

Response 

EPA supports additional references and information from the public.  EPA carefully considered each reference provided as an

attachment. 

 

Comment ID 846.1.001.001

Author Name: Mcnabb Thomas

Organization: Clean Lakes, Inc.

Original Comment Letter contains additional information in the form of a powerpoint presentation of "(Part 1 of 2)

Precision Application Techniques for Aquatic Herbicide Applications-Best Available Technologies (BAT), 2010

AQUATIC WEED CONTROL SHORT COURSE, May 3-6, 2010 Coral Springs Marriott Hotel, Coral Springs, Florida' 
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Response 

EPA supports additional references and information from the public.  EPA carefully considered each reference provided as an

attachment. 

 

Comment ID 462.1.001.011

Author Name: Scott David

Organization: Office of the Indiana State Chemist (OISC)

Orginal comment letter contains additional information as an Appendix - Indiana Permit by Rule Sections. See original

comment letter [Docket ID 0462.1]. 
 

Response 

EPA supports additional references and information from the public.  EPA carefully considered each reference provided as an

attachment. 

 

Comment ID 612.1.001.006

Author Name: Levin Martin

Organization: Stern Shapiro Weissberg & Garin LLP

Original comment letter contains additional information in its attachment list.   

 

Attachments

 

1) Testimony of Denis W. D'Amore, P.E., Ph.D., In the Matter of Mass. Dept. of Conservation and Recreation, Dkt. No.

WET-2009-039 5

 

2) Testimony of Howard Horowitz, Ph.D., In the Matter of Mass. Dept. of Conservation and Recreation, Dkt No. WET-

2009-039

 

3) Testimony of Warren 1. Lyman, Ph.D., In the Matter of Mass. Dept. of Conservation and Recreation, Dkt. No. WET-

2009-039

 

4) Letter from Warren J. Lyman, Ph.D., to Mike Gildesgame, Acting Director, Office of Water Resources, Dept. of

Conservation and Recreation, March 7, 2006

 

5) Testimony of Emily Monosson, Ph.D., In the Matter of Mass. Dept. of Conservation and Recreation, Dkt. No. WET-
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2009-039

 

6) Testimony of Harlee Strauss, Ph.D., In the Matter of Mass. Dept. of Conservation and Recreation, Dkt. No. WET-

2009-039

 

7) Testimony of Richard F. Yuretich, Ph.D., In the Matter of Dept. ofConservation and Recreation, Dkt. No. DEP-04-919

 

 

8) Letter from Richard Tomczyk, Section Chief, Wetlands Program, to Ms. Sandra Brennan & Ms. Eileen Samels, Nov.

2, 2006 9

 

) Settlement Agreement, In the Matter of Mass. Dept. ofConservation and Recreation, Dkt. Nos. WET-2009-038 & 039

(with Final Order of Conditions issued April 28, 2010) 
 

Response 

EPA supports additional references and information from the public.  EPA carefully considered each reference provided as an

attachment. 

 

Comment ID 837.1.001.033

Author Name: Tucci Todd

Organization: Idaho Conservation League et al.

Original comment letter contains additional information in an attachment - Pesticide Residue Water Quality Report,

Lower Boise River Tributaries. See original comment letter [Docket ID 0837.1] 
 

Response 

EPA supports additional references and information from the public.  EPA carefully considered each reference provided as an

attachment. 
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