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DISTRICT COURT, CITY AND COUNTY OF DENVER, 
STATE OF COLORADO 
1437 Bannock Street 
Denver, Colorado 80202 
 
 
SCOTT HANSEN, 
 
Plaintiff, 
 
v.  
 
THE BOARD OF EDUCATION, SCHOOL DISTRICT NO. 1, 
CITY AND COUNTY OF DENVER, COLORADO, 
  
Defendant.  
 

 
 
 
 
 
 
 
 

Case No. 11CV8135   
 
 
 

COURTROOM 209 
 

 
ORDER  

 
   
 
 
 
 
  
 This mandamus action is before me on the court of appeals’ mandate dated January 27, 2014, 

and underlying opinion directing me to address the parties’ cross motions for summary judgment.  

Hansen v. School Dist. No. 1, Court of Appeals Case No. 12CA1630 (February 14, 2013) (Hansen 

I).  For the reasons articulated below, Plaintiff’s motion for summary judgment is GRANTED, 

Defendant’s cross-motion for summary judgment is DENIED, and Defendant is HEREBY ORDERED 

forthwith to review the administrative law judge’s findings and recommendation dated October 24, 

2011, and to enter, within 20 days after the date of this Order, a final order based on those findings and 

recommendation. 

 

 DATE FILED: April 7, 2014 11:36 AM 
 CASE NUMBER: 2011CV8135 
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I. INTRODUCTION 

 The underlying facts, all of which are undisputed, are rather simple, though the procedural 

posture of the case is a bit complicated.  Plaintiff was a Denver teacher for 15 years.  His employment, 

and in particular the processes for his dismissal, are governed by the Teacher Employment, 

Compensation, and Dismissal Act of 1990 (“TECDA”), §§ 22-63-101 et seq.   

School District No. 1 (“the District”) placed Plaintiff on administrative leave in August 2010, 

and in March 2011, pursuant to TECDA, the District’s superintendent submitted to the Defendant 

Board of Education of Denver School District No. 1 (“Board”) a recommendation to dismiss Plaintiff.  

That March recommendation alleged various grounds for dismissal, including Plaintiff’s neglect of duty, 

insubordination and immorality, and set forth specific factual allegations supporting those grounds.  As 

required by TECDA, and specifically § 22-63-302(2), the District sent a copy of the dismissal 

recommendation to Plaintiff, who then, pursuant to § 22-63-302(3), exercised his right to demand a 

hearing before an administrative law judge (“ALJ”). 

After several continuances, the hearing on the dismissal recommendation began on October 24, 

2011.  Before any evidence was taken, the District informed the ALJ that it had learned of additional 

grounds supporting Plaintiff’s dismissal and sought leave to amend the recommendation to add those 

grounds and for a continuance so that the District could provide Plaintiff with written notice of the new 

charges.  The new charges involved allegations that Plaintiff had abused sick leave and behaved 

unprofessionally toward two other teachers.  Plaintiff objected to this oral motion to amend, noting that 

Plaintiff had no written notice of the new charges, that the District had already endorsed ten witnesses as 

to the existing charges and that Plaintiff was ready to proceed on the existing charges.  The District 
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responded by indicating that if the ALJ did not allow it to add the new charges it would simply withdraw 

the existing charges and refile a new recommendation containing both sets of charges.  Plaintiff 

responded that these “new” charges were not new at all and should have been discovered long ago, 

since Plaintiff had not been working at the District for more than a year, and that Plaintiff would be 

prejudiced by yet another continuance.  Indeed, the sick leave charges apparently went back more than 

three years.  After hearing these arguments the ALJ denied the District’s oral motions to add the new 

charges and for a continuance. 

The District nonetheless informed the ALJ that it was withdrawing the existing charges.  The 

ALJ responded by informing the District that the ALJ would not permit the District to withdraw the 

current charges, and that it must proceed with the presentation of evidence or the ALJ would be forced 

to recommend that Plaintiff be retained.1  The District refused to proceed, and by his written Order 

dated October 24, 2011, the ALJ entered a recommendation of retention based on the fact that the 

District failed to present any evidence proving the charges. 

Under § 22-63-302(9), the Board was required to enter a final order based on the ALJ’s 

recommended decision within 20 days after the date of that recommended decision, or by 

approximately November 13, 2011.  That statute provides: 

The board shall review the hearing officer’s findings of fact and recommendations, and 
it shall enter its written order within twenty days after the date of the hearing 
officer’s findings and recommendation.  The board shall take one of the three 
following actions: The teacher be dismissed; the teacher be retained; or the teacher be 
placed on a one-year probation . . . .   
 

                                                 
 
 
1 The District has the burden of proving the charges.  § 22-63-302(8).  
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Id. (emphasis added).  Contrary to this command, the Board has never acted on the ALJ’s 

recommendation that Plaintiff be retained. 

 Instead, in November 2011 the District submitted, as it had threatened, a new recommendation 

of dismissal containing both the old and new allegations.  Upon receipt of this recommendation, Plaintiff 

brought this action for mandamus, asking this Court to compel the Board to review and then issue a final 

order based on the ALJ’s recommendation of retention.  My predecessor in this Courtroom sua sponte 

stayed the mandamus action, ruling that Plaintiff failed to exhaust his administrative remedies.  It was that 

ruling that the court of appeals reversed in Hansen I. 

 Plaintiff demanded a hearing on the November recommendation of dismissal, without waiving 

his objection that the Board should enter a final order based on the ALJ’s prior findings and 

recommendation of retention.  Indeed, at the hearing Plaintiff moved to dismiss the November 

recommendation on the ground that this second proceeding was precluded by the first.  The ALJ found 

that the first proceeding was not a final judgment for purposes of preclusion because the Board had 

never issued a final order associated with that first proceeding.  The second hearing proceeded, and at 

its conclusion the ALJ made findings and a recommendation that Plaintiff be dismissed.  The Board 

made that recommendation final.   

Pursuant to § 22-63-302(10)(b), Plaintiff appealed that final order to the court of appeals, 

arguing, among other things, that the ALJ’s prior findings and recommendation of retention was 

preclusive of his later findings and recommendation of dismissal.  The court of appeals reversed the final 

order of dismissal and remanded the case to the ALJ with directions that he reconsider Plaintiff’s 

preclusion argument following my ruling in this case on mandamus.  Hansen v. School Dist. No. 1, 

Case No. 12CA887 (NSOP) (February 14, 2013) (Hansen II). 
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II. THE DISTRICT DID NOT HAVE AN UNFETTERED RIGHT TO WITHDRAW ITS 

MARCH RECOMMENDATION  
 
 Neither side cites, and I am unaware of, any provisions of TECDA itself, or any rules or 

regulations promulgated under it, expressly governing whether the District had an unfettered right to 

withdraw its recommendation of dismissal and then file a new one.   

However, Rule 1:15 of the general rules promulgated by the Department of Personnel and 

Administration’s Office of Administrative Courts (“OAC”), and which apply to all cases before the 

OAC,2 provides: 

To the extent practicable, and unless inconsistent with these rules, the Colorado Rules 
of Civil Procedure apply to matters before the OAC.   
 

1 C.C.R. 104-1:15.       

The rules of civil procedure, in turn, provide that plaintiff must obtain leave of the court to 

voluntarily dismiss claims once the defendant has answered or otherwise responded, let alone on the 

morning of trial.  C.R.C.P. 41(a).  Here, Plaintiff’s demand for a hearing under § 22-63-302(3), which 

then put the District to the proof, was the equivalent of an answer or response.  Accordingly, the District 

could not withdraw its initial recommendation without leave of the ALJ, a fact which the District 

apparently recognized by moving for leave to withdraw the recommendation in the first instance. 

                                                 
2 OAC Rule 1:1, the rule on scope, provides that the OAC rules “apply to the conduct of all cases before the Office of 
Administrative Courts.”  1 C.C.R. 104-1:1.  There are designated exceptions to this general scope provision, and in 
fact two of those exceptions are even aimed at hearings conducted under TECDA.  1 C.C.R. 104 1:1(E)(4).  But those 
two exceptions do not include OAC Rule 1:15, which, as discussed in the text below, is dispositive of this procedural 
issue. 
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 Even if OAC Rule 1:15 does not apply, for example because a recommendation concerning 

dismissal is not sufficiently analogous to a civil complaint, or the request for a hearing not sufficiently 

analogous to an answer or response, I do not believe the District had an unfettered right to withdraw its 

recommendation of dismissal.  I reach that conclusion based on the provisions of TECDA itself.  

Section 22-63-302 contains a litany of requirements that impose on teacher dismissal proceedings a 

fairly strict process with very short time limits.   

Any recommendation of dismissal must be mailed to the teacher just three days after it is made.  

§ 22-63-302(2).  Most critically, in that first three days the District must also mail to the teacher all 

exhibits which the District intends to submit and a list of all witnesses it intends to call.  That is, these 

employment termination recommendations are not to be made lightly, and most if not all of the 

evidentiary groundwork will have to have been done by the District before the recommendation is made 

formal. 

 The teacher then has only five working days to decide whether to accept the recommendation 

or request a hearing.  § 22-63-302(3).  If the teacher requests a hearing, the ALJ must be appointed 

within five working days after that request, and the hearing must be set three working days after such 

appointment.  § 22-63-302(4)(a) and (5)(a).  The hearing itself must be set within 30 days after the 

setting date.  § 22-63-302(5)(a).  The teacher has only ten days after the selection of the ALJ to submit 

his exhibits and list of witnesses.  § 22-63-302(6)(a).  The District then has seven days after that to 

submit supplemental exhibits and witness names.  Id.  The statute expressly provides that after this 

supplementation period “additional witnesses and exhibits may not be added except upon a showing of 

good cause.”  § 22-63-302(6)(a). 
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 The processes for discovery and the hearing itself are equally streamlined.     No depositions 

or interrogatories are permitted. § 22-63-302(6)(b).  Unavailable witnesses may testify by affidavit.  Id.  

Unless otherwise permitted by the ALJ for good cause, neither party gets more than three days to 

present its case in chief, the entire hearing must be completed in six days, and no side may call more 

than ten witnesses.  § 22-63-302(7)(e).  The ALJ must issue his findings and recommendations (limited 

to dismissal or retention) within 20 days after the completion of the hearing.  § 22-63-302(8).  As 

mentioned above, the Board then has only 20 days after the ALJ’s findings and recommendations to 

enter its final order (limited to dismissal, retention or probation).  § 22-63-302(9). 

If all that were not enough, the statute expressly provides that “[b]y entering an appearance on 

behalf of the teacher or the [District], counsel agrees to be prepared to commence the hearing within the 

time limits of this section, and to proceed expeditiously once the hearing has begun.”  § 22-63-

302(7)(c).  The ALJ relied specifically on this section in denying the District’s oral motions to add 

charges and to continue. 

Given this statutory architecture, and these express turns of phrase, it is inconceivable to me that 

the General Assembly intended the tight deadlines for these proceedings to be subject to the District’s 

unconstrained ability to withdraw recommendations whenever it chooses, let alone on the morning of the 

hearing.  None of these strict time limits on disclosure or on the conduct of the hearing itself would have 

any meaning at all if the District could, faced with an unpleasant deadline, simply withdraw its 

recommendation and refile it later. 

Instead, it is clear to me that the General Assembly intended to invest administrative law judges 

with the reasonable authority to conduct these hearings in a manner consistent with TECDA’s 

overarching goal of providing teachers and the District with a speedy and efficient method of resolving 
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dismissals.  That authority necessarily includes the power to prevent the District from withdrawing a 

recommendation without prejudice, and thus starting the entire proceeding over, when, in the judgment 

of the ALJ, the District has not shown good cause to do so. 

Whether expressly under OAC Rule 1:15, or impliedly under TECDA, it is clear to me that the 

ALJ in this case had the authority to deny the District’s request for leave to withdraw its 

recommendation. 

 
 
III. THE ALJ DID NOT ABUSE HIS DISCRETION IN REFUSING TO ALLOW THE 

DISTRICT TO WITHDRAW ITS MARCH RECOMMENDATION 
 
 The ALJ, like a court under C.R.C.P. 41(a), had sound discretion to decide whether to permit 

the District to withdraw its termination recommendation.  Powers v. Professional Rode Cowboys, 832 

P.2d 1099, 1102 (Colo. App. 1992).  In exercising that discretion, the ALJ was required to consider 

several factors, including: the risk of duplicative expense in a second proceeding; the extent to which the 

current suit has progressed; the adequacy of the explanation for the need to dismiss the current charges; 

the due diligence in bringing the motion to dismiss; and any undue vexatiousness on the claimant’s 

(District’s) part.  Id. at 1103.   

Here, the ALJ properly applied all of these factors in deciding not to permit the District to 

withdraw its recommendation.  The hearing had been continued several times already.  Indeed, the 

statute required the hearing to be held within 30 days after the setting date, and just eight working days 

after Plaintiff demanded the hearing in March 2011.  Yet it was not held until seven months later.  The 

District’s desire to add two charges to the litany of existing charges would also of course have forced 

Plaintiff to request a continuance, and thereby duplicate a large part of his hearing efforts.  Perhaps most 
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importantly, the District had no explanation for why it waited until the morning of the hearing to add 

these two additional charges, which were based on allegations dating  

 

back more than a year.3  On this state of the record, the ALJ certainly did not abuse his discretion in  

denying the District’s motion to withdraw the recommendation.           

When the District then elected not to present any evidence, the ALJ quite properly entered a 

recommendation of retention, since the District bore the burden of proving facts supporting dismissal.  § 

22-63-302(8). 

 
 
IV.  PLAINTIFF IS ENTITLED TO MANDAMUS 
 
 Mandamus is appropriate when a plaintiff seeks to compel a governmental body “to perform an 

act which the law specifically enjoins as a duty . . . .”  C.R.C.P. 106(a)(2).  To obtain mandamus a 

plaintiff must establish three conditions: 1) plaintiff has a clear right to the relief sought; 2) defendant has 

a clear duty to perform the requested act; and 3) there is no other available remedy.  State ex rel. 

Norton v. Board of County Comm’rs, 897 P.2d 788, 791 (Colo. 1995); Asphalt Specialties Co. v. 

City of Commerce City, 218 P.3d 741, 746 (Colo. App. 2009).  Here, there is no doubt Plaintiff has 

satisfied each of these requirements. 

 Section 22-63-302(9) unequivocally requires the Board to review the ALJ’s recommendation 

and enter its final written order within 20 days after the date of that recommendation.  This created both 

                                                 
3 The ALJ made no finding about whether the District was acting vexatiously in seeking the withdrawal, although 
there was what appeared to be a rather heated exchange between the ALJ and the District’s counsel, during which 
the ALJ, upon learning that counsel was refusing to proceed on the existing charges even though his witnesses were 
present, said counsel’s position as “disgraceful” and demonstrated a “lack of professionalism.”   Tr., p. 30 (October 
24, 2011), attached as Exhibit A to Motion. 
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a right in Plaintiff to have the Board timely act on the ALJ’s recommendation of retention and a duty by 

the Board to do so.  As for any other available remedy, there is none.  Indeed, as the court of appeals 

has recognized in both Hansen I and II, the Board’s unauthorized refusal to act on the March 

recommendation has deprived Plaintiff of his right to argue that the March retention recommendation 

precludes the November dismissal.     

 
 
V. CONCLUSION  
                       
 The Board of Education, School District No. 1, City and County of Denver, Colorado is 

HEREBY ORDERED to forthwith review the ALJ’s written findings and recommendation dated 

October 24, 2011, and to render a final order as to those findings and recommendation within 20 days 

after the date of this Order. 

 
 
 
DONE THIS 7TH DAY OF APRIL, 2014. 
 
 
 
     BY THE COURT: 
 

      
     Morris B. Hoffman 
     District Court Judge 
 
 
 
cc:  All counsel 
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