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INTERGOVERNMENTAL AGREEMENT FOR THE PROVISION or
WASTRWATER TREATMENT SERVICES

. This Intergovernmental Agresment (“Agreement”) is entered into on this @day
of June, 2011, by and between Wootmen Hills Metropolitan District (“WHMD™), and
Paint Brush Hills Metropolitan Distriet (“PBHMD”). Collectively, WHMD and PBHMD

are referred to as the “Districts,”
1. Recitals

WHEREAS, the Districts are both quasi-municipal corporations and political
subdivisions of the State of Colorado, located adjacent to one another in El Paso County,
- Colorado. The Districts provide vatious services to their respective residents, ;nciudmg
watet, wastewate1, and parks and recreation,

WHEREAS the Districts’ relationship has been governed, infer alia, by the terms
of a Februaty 25, 1988 Purchase and Sale Agréement (“1988 Agreement™),

WHERBAS, WHMD is the successor to all interests in the 1988 Agreement held
by Falcon Properties and Investmenis and Woodmen Hills Associates, Inc., which entitics
were origirial parties, along with PBHMD, to the 1988 Agreement.

WHEREAS, the Districts now wish to terminate the 1988 Agreement and enter a
new Intergovernmental Agreement defining their rights and obligations and refationship,
particularly with respect to the Paint Brush Hills Wastewater Treatment Facllity
(“WWTF”), on the terms set forth below:’ .

¥, Covenants

Therefore, In consideration of the mutual promises and covenants contained in this
Agteement, it is hereby agreed by and between the Districts: '

1. NEWINTERGOVERNMENTAL AGREEMENT: This is a new
Intergovermental Agreement. This Agreement supersedes and supplants the 1988
Agreement, The Districts mutually agree that the 1988 Agreement is hereby terminated.
The Districts aoknowiedge that the parties to this current Agreement were parties or are
successors or assigns fo the 1988 Agreement and that the parties to the instant Agreement -
have the authority to terminate the 1988 Agreement,

2. TRANSFER OF PERMIT: This Agreement is contingent upon
succesgful transfer of the Colorado Depariment of Public Health and Environment
(“CDPI]E”) Disohatge Permit for the WWTE operated for the benefit of both Districts.
Failure to gain CDPHE approval of the transfer will terminate this Agteement,
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3, CUSTOMER RELATIONSHIP: PBHMD agrees that WHMD shall be
the exclusive provider of wastewater treatment services to all customers located on lands
within the PBHMD setvice area as defined by the PBHMD district boundaries as of the
date of this agreement, all as generally depicted on Exhibit A attached hersto, Falcon
Middle School and Grace Community Church ave also currently served by PBHMD and
shall also be served by WHMD. All present and foture customers within the PBHMD
service atea shall be subject to the WHMD Rules and Regulations petiaining to
wastewater services, as such are adopied or amended over thme, Existing prior approved
vatiances from PBHMD Rules and Regulations regarding wastewater services shall be
deemed grandfathered as long as such variances do not create a risk fo public health and
safety of the wastewater treatment system. WIHMD agrees that it shall provide all such
wastewater freatment services to PBHMD as may be needed for all present and future
development, subject only to limitations described in paragiaphs 10 through 15 below.
WHMD shall be entitled to utilize any wastewater treatrent facility in which it has
capacity and a right to use for the ueatment of effluent originating from within the

PBHMD scrvice area,
4. TERM: The tetm of this Agreement shall be perpetual.

5. POINT OF CONNECTION: WIIMD shall own, operate, and maintain
wastowater dolivery and treatment facilities from a point at the southeast corner of the
intersection of Staplefon Road and Meridian Road (the ‘Point of Connection”)
downstream to the treated wastewater discharge location and shall own, operate, and
annvally calibrate wastewater motering stations located at points to measure all influent
treated by WHMD and all cffluent, PBHMD shall own, opsrate, and maintain
wastewater collection and delivery facilities upstream of said Point of Connection.
Additionally, PBHMD will.own, opérate, annually calibrate, and maintain wastewater
metering stations located at the southwest corner of the intersection of Stapleton Road
and Megldian Road and at the PBHMD lift station, WHMD will have. full access at all
reasonable times to said metering stations. In addition to maintaining the meters in
proper working condition, PBEMD will p1ov1de a 120 volt extension from the power
service, so that WHMD can add remote-sensing devices (SCADA) to transmit the meter
signal to the WHIMD SCADA system. PBHMD may, at ifs discretion, provide secondary
receivets {o also receive the metering data, The SCADA device uses minimal power,
Upon request, PBHMD shall have reasonable access.to and a right to review all influent
and cffluent data collected refated to the treatment of its wastewater and this Agreement.

6. = EXISTING WATER RIGHTS: Bffluent delivered by PBHMD to the
wastewater treatment plant is the return flow from in-house and in-building uses made
within PBHMD’s water setrvice area, which is diverted and delivéted to PBHMD?s water
setvice customers putsuant to water rights now owned or hereafier obtained by PBHMD.
PBHMD shall continue to solely own, and shall be deemed to maintain dominion and
control over, its existing, or fufure water rights, notwithstanding the delivery of its
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customer’s effluent to the wastewater treatment plant, The volume of water associated
with snch water rights, whether directly or by dischatge to aily tributary of Black Squitrel
Creek, shall be directly propottional to the monthly volume of wastewater flow
contributed by PBHMD as defermined at the wastewater metering station, as referenced .
In paragraph 4. If PBHMD tequites its return: flow o be conveyed to a location other
than the discharge location of the wastewater treatment plant, PBHMD shall be solely
responsible for all costs dssociated with delivering its retutn flow to an alternate location
from the wastewater treatment plant. PBHMD shall have the right to ¢rect and install
such structure, pipelines and associated facilities and is hereby granted easements as the
Parties shall mufually agree to access, use, construct and maintain them. Any structure
and assooiated facilitics proposed to withdeaw a portion of the plant’s.discharge shall be
subject to the approval of WHMD, which approval shall not be unreasonably denied or

delayed,

7. ASSIGNMENT OF INTEREST IN WWTFE: PBHMD assigns and-
conveys all interest in the WWTF to WHMD, including rights of use with respect to all
treatiment capacity in the WWTF, The form of bill of sale, which shall be executed by
PBHMD at the same time as this Agreement, is attached as Exhibit B, The form of
assignment, which shall be excouted by PBHMD at the same time as this Agreoment, is

atfached as Exhihit C,

: 8. TIMING OF TRANSKER O | PERMIT: PBHMD shall notify CDPHE
and request transfer of the CDPHE Discharge Permif as soon as practicable but no later
than 5 days after this Agreement is executed, The form of transfer paperwork 1s attached

as ExhibitD.

9. TRANSTER OF EASEMENT RIGHTS: PBHMD hereby transfers all
and any casernent and easeinent rights associated with the WWTE to, WHMD, or in the
event WHMD desires, shall alternatively maintain its ownership position in name only if
deemed necessary by WHMD to avold abandonment of such easement rights, The form
of assignment-of casement is attached hereto as Exhibit B, and safne shall be duly
executed by PBHMD and recorded in the public records of El Paso County by WHMD
after execution of this Agreement and the satisfaction of all confingencies herein.

10.  AGREEMENT TO SERVE EXISTING PBHMYD USERS: WHMD
agrees to serve PBHMD’s existing wastewater custoniers who ate actively contributing
wastewater to the WW'TE as of June 3, 2011, specifically 713 residential taps, one (1)
~ commercial tap (equivalent to 6 residential taps) for Falcon Middle School, and one (1)

commercial tap (equivalent to 2 residential taps) forr Grace Community Church, In
addition to the foregoing, the Districts acknowledge that-there are 36 residential taps that
have been purchased within PBHMD’s boundaries, but are tiot yet int use (“Future
Usets™). The addresses of these Futute User taps ave listed on Exhibit ¥, the remaining
25 have been dllocated without current addresses throngh the TPS Agteement as defined
in paragraph 13(a). PBHMD agrees to notity WHMD of the addresses of the temaining
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Future User taps as they ave identified, WHMD agrees to serve these Future Users at the
time they begin contributing wastewater to the WWTE, PBHMD will not owe any fees

1o WHMD for these Futute Usets, and WHMD will not begin charging a Foture User the
monthly user charges described in Section 12 below until such time as such Future User |
begins contributing wastewater to the WWTE,

11.  AGREEMENT TO SERVE FUTURE PBHMD USERS: WHMD agrees
to serve PBHMD customers, present and future, within PBHMD's existing geographical
boundaties as described and shown on Exhibit A hereto. Capacity in the current WWTE
is limited to approximately 500 to 700 new residential fap equivalents, and such capacity
shall be atlocated 1o new development occurting in PBHMD, WHMD and Falcon
Highlands Metropolitan District on a first come, first served basis, Capacity shall be
allocated upon the payment of tap fees, but capacity for no more than 50 resjdential tap
equivalents 1o any one patty may be paid for and reserved without written approval of
WHMD. Regatdless or any capacity allocations, WHMD agrees that it shall leave
available for PBHMD nof less than 75 residential tap equivalents, which number of
residential tap equivalents shall be reduced annually by the lesser of 15 residential tap
squivalents or the number of taps purchase by customers within PBHMD, The Districts

" agtee that they themselves shall not pay for and reserve residential taps., It is anticipated
that WHMD will lie constructing a new wastewater treatment plan within a 4 t0 6 year
time frame. The Disiricts acknowledge that freatment plant sizing and expansion require
a sigmﬁcant petiod of time in planning, permitting, design, and construction of between 3

"and § years,

12,  FUTURE COMMERCIAL USES: The Partics acknowledge that

commetcial uses can require unique analysis to determine the number of equivalent -
single family taps that should be assigned for tap fee and monthly billing purposes, The
Parties agree that when a new PBHMD commercial customer desires wastewatcer service,
the engineers of both districts shall mutually agree on the number of equivalent single -
family faps such use shall constitute, and in the event they cannot agree the districts’

< tespective engineers shall appomt g third, mdependent englneer to decide the issue, and
the cost, if any, of the servlces of the independent engineer shall be equally shared by the
disfricts,

13, NEW WASTEWATER TAP FEES:

{a)  TPS Districts Taps: Subject to Section 10 above, PBHMD agrees
to pay WHMD a flat fee of $2,000 for every new PBHMD residential wastewater tap or
residential wastewater tap equivalent issued after the date of this Agreement pursvant to
the August 2009 Settlement Agreement, as amended, between PBHMD and the TPS
Distriots (“TPS Agreement”), a copy of which is attached as Exhibit G,

(b)  Non-TPS Districts Taps: For all wastewater taps.or residential
wastewater tap cquivalénts issued by PBHMD after the date of this Agreement, which ate
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not subject to the TPS Agreement, PBHMD agrees to collect an amount equal to or
greater than WHMD's then-corrent wastewater tap fee and remit 36% of WHMD’s then-
cutrent wastewater tap fee to WHMD at the time of collection of such fees.

' (&)  Time of Collection of Tap Fees: Subject to Section 10 above, for
all taps issued by PBHMD after the date of this Agreement, PBHMD shall collect the
entive tap fee and remit to WHMD the appropriate portion of the tap fee amount as
described in subparagraphs (a) and (b) above prior to issuance of the building permit for
the property for which the tap fee is collected.

14, MONTHLY USER RATES: WHMD agrees to divectly charge
PBHMD’s customers then-curtent in-District wastewater service rates for any customers
PBHMD is presently obligated to derve within PBHMD’s geographical boundaries as
identified in ExHibit A, The then-cutrent in-District wastewater sorvice rates charged to
PBHMD’s customets will not include charges associated with the operation and
maintenance of WHMD’s collection and pumping system, assessments or charges for
capital development, or charges for financial penalties arising from or associated with
events preceding the date of this Agreement. The Parties acknowledge that charges for
financial penalties that might later arise from or associated with any subsequent NOV
could at WHMD’s discretion be Included In the then-cutrent in-Disteict wastewater
. service rates, WHMD shall provide an itemized description of the basis for'any
adjustment to in-District wastewater service rates to the PBHMD Board of Directors prior
to the fist billings to customers and annually by October 1 for budget purposes
thereafter, Prior to glving public notice of any planned changes to in-District wastewater
setvice rates, WHMD shall gtve the PBHMD Board of Directors reasonable notice of
such infent,

15,  PBHMD INCLUSIONS: PBHMD has identified all inclusions, and
proposed inclusions, to its territory that are subject to services provided under this
Agreement, Those inclusions include patrcels that are referred to informally as “Grace
Community Church”, “CU Parcel” and “State Land Board”, The “State Land Board”
parcel is subject to the terms and conditions of an inclusion agresment, attached as
“Exhibit H. Other than the “Grace Community Church” and “CU Parcel” referenced
above, any other inclusions approved by PBHMD after the date of this Agreement shall
be provided wastewater services by WHMD, but only after amendment of this
Agreement. Such amendment shall be negotiated in good faith and shall address capital
conitributions required of PBHMD for additional infrastructure and treatment capacity, as
well as appropriate tap fees, service charge rates and othér fees reasonably necessaty. for
providing seivice. The Districts acknowledge that PBHMD has approved and accepted
an fncluston petition for the CU Parcel (with which inclusion WHMD agrees not to
interfere), but has not completed the inclusion as of the date of this Agreement. Due to
the large size of the CU Paxcel and potential tap demand, PBHMD agrees and shall be
obligated to Inolude WHMD as a party to an inclusion agreement with any or all
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developers of the CU Parcel to provide for capital contributions as deemed necessary to
plan for and build WWTF capacity as a mandatory pre-condition to obtaining District
Coutt approval of the CU Parcel inclusion, or any part thereof.

16, PRETREATMENT STANDARDS: PBHMD shall be responsible for the '
adoption of, and enforcement of, reasonable pretreatment wastewater standards
substantially equivalent to pretreatment standards as adopted by WHMD from time to
time, .

17.  OPERATION AND MAINTENANCE OF SYSTEM: PBHMD shall at
all times operate its wastewater collection and pumping system properly and in a sound
and economical manner and shall maiatain, preserve, and keep the same properly or
cause the same to be so maintained, preserved, and kept, with tho appurtenances and
gvery pact and parcel in good repair, order, and condition, and shall from {ime to time
make or canse 10 be made all necessary and proper repairs, replacements, and renewals so
that at all times the operation of the PBHMD wastewater collection and conveyance
system may be properly and advantageously conducted without risk to public health and
safety, PBHMD agrees to cooperate with WHMD to provide information reasonably
requested by WHMD management and planning of the wastewater freatment facility and
future needs. . : ’

18.  VOLUNTARY AND KNOWINGLY: The Districts acknowledge they

have read this Agreement and understand all of its terms, and that this Agreement is
executed voluntarily, without duress, and with foll knowledge of its legal significance,
The Districts have received independent legal advice from its/their attorney(s) with
respect to the legal consequences of making this Agreement,

19. - WARRANTY OF CAPACITY TO EXECUTE AGREEMENT: The
Distriots represent and warrant that no other person or entity currently has, or has had,
any interest in the property or obligations referred to in this Agreement, except as
otherwise set foxth herein, and that the Districts have the sole right and exclusive
authority to execute this Agreement. The Districts represent and warrant that they have
the legal power and anthotity to énter into and bind themselves to the terms and
conditions contained in this Agreement,

20. CONSTRUCTION: The Districts agree that in the event of any dispute
concerning the interpretation or construction of this Agreement, no presumption shall
exist with respect to the party initially diafling the Agreement, The Districis agree they
have had ample opportunity to influence the choice of langnage and terms of this

" Agroement,

21, DUTY TO EFFECTUATE: Each of the Districts agree to perform any
lawful additional acts, including the execution of additional documents, to the extent the
same are reasonably necessary to effectuate this Agreement,
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22, SUETICIENCY OF CONSIDERATION: Other than as contained
herefn, the Districts cach acknowledge and agree that no additional consideration is
required or owing to the other, and that sufficient consideration has passed or will pass
between them by virtue of this Agreement fo render this Agreement valid and

enforceable.

23.  ARBITRATION AND MEDIATION: This Agreement will be governed
by and construed according to the laws of the State of Colorado, The Districts agree and
acknowledge that any confroversy arising out of ot relating fo this Agreement or the
breach thereof, or any claim or action to enforce this Agreement or any provision heretn,
or atty controversy or ¢laitn requiring interpretation of this Agreement or any provision
herein, shall be adjudicated by a single arbiteator before the Judicial Atbiter Group, Inc.
(or similar mufually acceptable firm if the Judicial Arbiter Group no longer exists), using
the rule set provided by the then-existing Amerlean Arbitration Association’s
Commercial Aibitration Rules, its Expedited Procedutes, and the Colorado Rules of Civil
Proceduie and Bvidence, to the extent not in conflict with the foregoing, The venue for
any such atbiiration shalil be Denver, Colorado. Any action brought in contravention of
this paragraph by one Disfuict is subject to dismissal at any time and at any stage of the
proceedings by the other, and no action taken by the other In defending, counterclaiming,
or appealing shall be construed as a waiver of this right to immediate dismissal. A
District bringing an action in contravention of this paragraph shall be liable to the other
party for the costs, expenses and attorney fees incured in successfully dismissing the
action or successfully compelling arbitration. Prior to bringing any, claim or action
atising out of or relating to this Agreement or the breach thereof, or any claim or action to -
onforce this Agreement or any provision herein, or claim requiring interpretation of this
Agreement or any provision herein, the Districts agree that they shall first submit their
dispute to non-binding mediation, before a mutually-agreed upon mediator. Ifthe
Districts cannot agree on a médiator, the Distriets shall contact the Judicial Arbiter
Group, Ine. (or similar mutually accepiable firm if the Judicial Atbiter Group no longer
exists) and request & mediator be appointed. The Districts agree to equally split the cost
of any mediator,

24.  SUCCESSORS AND ASSIGNS: This Agreement shall bind the
successors and assigns of the Districts, and inure to the benefit of each District, its
successors and assigns, WHMD agtees that in the event it eleots to provide or to obtain
- wastewater services through a third party, it agrecs that all of WHMD's obligations to
PBIIMD pugsuant to this Agreement shall remain in full force and of binding effect, and
no partial assighment of any of WHMD’s obligations to PBHMD shall be permitted or
effective without the express prior consent of PBHMD in writing,

25.  WAIVER: No term ot condition of this Agreement shall be deemed to
have been waived, nor shall there be an estoppel against the enforcement of any provision
of this Agreement, ¢xcept by an express agresment signed by the Disirict charged with
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the waiver or estoppsl; no written waiver shall be deemed a continning waiver unless
specifically stated therein, and the written waiver shall operate only as to the specific
term or condition waitved, and not for the future or as to any other act than that

specifically waived.

26, DAMAGES AND ATTORNEY FEES: Should elther District breach the
terms of this Agreement, the breaching Distrlot shall be liable to the non-breaching
District for damages and/or specific performance, Damages shall include but not be
lhmited to, attorney feos and costs incurred by the non-breaching District in enforeing

ltsitheir rights under this Agreement,

21. oL \1, APPROPRIATION: The Districts’
rospective obilgationb to operate iheit WasteWater collection and treatiment facilities
hereunder aro subject to the budgeting and annual appropriation of funds necessary for
the provision of services to customers of the respective Districts, and such budgeting and
appropriations shall be made in the sole discretion of each District’s Boatd of Directors.
However, the Disiticts agtee that a failure to antwally budget and appropriate funds for
the opet ation of the Districts’ respective factlities, while possibly affecting the level of
setviges provided to oustomers, does not and cannot terminate fhis Agteernent. The
Districts also hereby agres that any required tap fee remlttances pes patagraph 13 in this
Agreement will oceur only ds tap fees ave paid by prospective customers as a
consequence of the services provided, and do not constitute multiple-fiseal year financial
obligations as contemplated in Axticle X, Section 20 of the Colorado Constitution,

28, MODIFICATION, INTEGRATION AND MERGER: The terms of this

Agreoment are final, ‘They shall not be modified except by a written agreement executed
by the Districts, which writing expressly states that it is intended to modify the terms of
this Agreement, The Distrlots acknowledge that they will have continuing discussions
regarding conselidation of the Districts.

20, SECTION HEADL.L’;IG ¢ The section and patagraph headings contained
in this Agreement are for reference purposes only and shalf not affect in any way the

meaning or interpretation of this Agreement,

TPAINT BRUSH HILLS METROPOLITAN
DISTRICT

Byy / /](m C A %WZ/

“Toy ceffrawfm 'd, Presiflent

Attpst:

hn Brugzenskd, Secret;r;d
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"WOODMEN HILLS METROPOLITAN

DISTRICT %
By:

szzr, Pxesuiant /

%jfﬂi@/‘

Al Kreps, Secrélary
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+ BXBIBIT B 1o XGA for Provision of Wastewater Sexvices fo PRIIVID

BILL OF SALE

Thig BILL OF SALE from Paint Brush Hills Metropolitan District (the “Selles™) to
Woodemen Hills Metropolitan Distrlet (the “Purchaser”) is dated the date of satisfaction of the

contingency deseribed below,

WHBREAS, pursuant to that cerfain Settlement Agreement and Mutual Release entered
info by and between Purchaser and Seller, dated of even date herewith (the “Settlement
Agresment”), that certain Intergovernmental Agreemont for the Provision of Wastewater
Treatiment Services entered Into by and between the Purchaser and Seller, dated of even date
herewith {the “Intergovernmental Agreement”), that ceitain Assignment of Easement Agreement
entored into by and between Puschaser and Seller, dated of even date herewith (the “Assignment
of Basement”) and that certain Assigoment of Ownership Interest entered into by and between
_ the-Purchaser and Seller (the *“Assignment of Ownership Interest”), the Seller agreed to grant,

sell, assign, convey, ttansfer and deliver to the Pucchaser (i) all of its vights, title and Interest in,
under and to that certain Bagsement Agreement, dated March 6, 1987, by and among Seller, Fitst
American Title Company of Colorado and Paul Tehang, winch was rocorded in the real property
- records of Bl Paso County, Colorado on May 19, 1987 at Reception No. 001569441 and (i) alfl
of its interest as he owner of an undivided fifty percent (50%) intexest in a wastewatel treatmont
plant on & site Josated in Section 30, Township 12 South, Range 64 of the 6" P.M, in Bl Paso
County, Colorado (the “Purchased Assets™),

' NOW, THEREFORE, subjeot to satisfaction of the conditlon precedont as more
particularly degeribed in the Iutergovernmental Agreement, that the Colorado Department of
Public Health ind Environment approve transfer of the wastewaler {realment Discharge Pormit
held by Soller to Purchaser, and for and in considexation of the paymeni of Ten Dollars ($10.00) .
end the premises and the mutual covenants contained in the Setilefent Agreement, the
Intergovernmental Agreerment, the Assighment of Hagemont and the Assignment of Ownership
Titerest, and for other govd aund valuable consideration, the receipt, adequacy and legal
swfficiency of which ave hereby acknowledged, and intending o be Jegally bound hereby, Seller
. by these presents does hereby soll, convey, transfer, assign, set over to, and vest in, the
Pucchaser, its suceassors and asslgns, all of the Seller’s right, title and Intersst, legal or equitable,
in and 1o the Purchased Assets, Purchaser purchases the Purchased Agsels AS IS, WHERE 18,
WITH ALL FAULTS AND WITHOUT WARRANTIES OF ANY KIND, RITHER EXPRESS

OR IMPLIED

The texms of this Bill of Sale shall not supersede the terms of the Settlement Agreement,
the Intergoveramental Agreement, the Assignment of .Fasement and the Assigninent of
Ownership Intorest.

[N WITNESS WHEREOQF, the Scller has caused this Bill-of Sale to bo executed as of the
date fivst wrltéen above,

PAINT BRUSH HILLS METROPOLITAN DISTRICT
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- "EXHIBYT.C to IGA for Provision of Wastewater Services to PRHMD

ASSIGNMENT OF OWRERSHIP INTEREST

THIS ASSIGNMENT OF OWNERSHIP INTEREST (his “Assignment®) by and
betweon Woodmen ¥lills Metropolitan Distrlet (“Assignee”) and Paint Brush Hills
Metropolitan Distelet ("Assignor™). shall be eﬁ'eotwe as of the .date of salisfaotion of the

conlingeney described below.

RECITALS

A, WHEREAS Assignor is the owner of an undivided fifty percont (50%) interest in
a wastewzftel treatment plant on 2 site lacated in Section 30, Township 12 South, Range 64 of the
6% P.M, in Bl Paso County, Colorado (the “Ownership Interest”),

B,  WHEREAS, Assignec is the owner of an undivided fifty percent (50%) inforest in
the same wagtewater ireatment plant on 2 site located in Section 30, Township 12 South, Range
64 of the 6% PM. in BI Paso County, Colorado, which interest was orlpinally purchased from
Assignor pucsuant fo that cetain-Agreement dated Febraary 25, 1988 by and among Raleon
Propextles and Jnvesiments, Woodmen Hills Associnies, Inc, and Assignor (the “Putohase
Agreement”), a copy of which js altached horeto and Incorporated hetein as Bxhiblt A,

C.  WHEBREAS, the pamiies hereto are involved in litigation pending before the
District Court, Bl Paso County Colotado and the Colorado Supreme Coutt, but have entered listo
4 Settlement Agresment and Mutual Release, dated of even date herewith, and an

Intergovetnmenial. Agreerent for the Proviston of Wastewater Treatment Services, dated of even
date hetewith (the “IGA™), which include and require this Assigmnent as congideration for the

settlement of the Litigation,

D, WHERBAS, subject to satisfactlon of the coadiﬂon precedent ag more parhculally
dasoribed in the JGA, that the Colorado Depariment of Public Health and Environment approve
teansfer of the waste water treatment Discharge Yormit held by Assignor 0 Assignee, Asslgnor
desires to assign and convey to Asslguee, and Assignee desites to accept and assume, all of
Assignor’s rotnaining rights, obligations, title, interest in, under and to the Ownership lnterest.

NOW THEREFORE, in considéeration of the mutual covenauts set forth jn this
Assignmont, and for other good and valuable cousideration, the receipt, adequacy and legal
sifficiency of which are hereby acknowlediged, the parties agree as follows:

1. Recitals. The parties hexeby acknowledge and agree that the above recitals axe
trie and correct and ave Incorporated herein by reference,

2. Assignment. Assignor hereby assigns and conveys to Assignee all of Assignor’s

tight, title and intevest bn, widet and fo the Ownership Interest. Assignes heroby accepts this
Assignment and agrees to assume all obligations associated with or arjsing from or through the

Ownership Interest.

3. Representations & Watianlies, Assignor hersby represents-amnd waridnis to
Assagnae that it is assigting the Ownership Interest to Assignor free and clear of all claims, liens,
security interests, and other encumbrances of any kind whatsosver except as described I that

1
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ccrtain Kasement Agreement vecorded May 1987 in Book 5367, ot Pagoes 13611366 and agaln at
Reception No, 0015369641 in Book 5367 at Pages 1367- 1372 of the real records of the El Paso
County Clexk and Recorder, or as may sxist as a result of acts or omissions of the Assignee;.

4, Sufficlency of Consideragion, Other than as contained hexsin, the pariles each
acknowledge and ageee that no additional consideration Is required or owing to the other, and

that sufficient consideration has passed or will pass between them by virtue of this Assigament
to rencler this Assignment valld and enforceable. ,

5. Blnding Effect. This Assignment shall be binding upon and inure o the benefit of
the parties and theix vespectlve successors and assigns; this Assignment, however, i3 not intended
to confor any additional vight ox remedies upon any pm son other than the parties hereto and their

successors and assigns,

6. Mot to be Constru ralnst Drafler,  This Asslgament shall not be consttued
more strictly against one party than the other merely by virtue of the faot that it may have been
initially drafied by one of the parties or ity connsel, slnce both parties have contubutcd
substantally aud materially to'the preparation hereof.

7. uthority. Each party and individval exeonting this Assignment on behalf of that
parly mptesents that said individual has the fall authotlty to do so. Assignor faxther rapreéents
+4md wanants that no other porson. ox entity cwrrently has, or has had, any Intersst in the
Ownership Intereat, The partics represent and warrant that they have the legal powcr and
authority to eniér futo and bind themselves to the tenms and conditons contained in this

Assignment,

8. 5@}:&@‘&11';}1 and Invalidity, I any provision of this Assigntuent or any poxtion
thereof shall be foutd by a cout of co;npetent Jurdsdiction to bs void, illegat or wnenforeeable,

then such gcourt shall enforce such provision and the other terms of this Assighment to the ﬁlllcst
extent permitted by applicable law, ,

9. Attomey’s Pees. Should any action be brought iIn connection with this
© Assignment, including, without Hwmifation, actions based on vontract; torf or statute, the
prevailing pasty in such action shall be awarded all costs and expenses incurred in connection
wlith such action, including reasonable atforneys’ fecs.

10, Applicable Law:, Venue. This Assignment and ail elaims or controversies aising
out of or vefating to this Asaignment shall be governed by and construed in accordance with the
law of the State of Colorado, without xegard to conflict of law principles that would result in the
application of any law other thaw law of the State of Colorado. Venue for all actions axising
from this Assignment shall be in the District Court in and for El Paso County, Colerado,

11, Counterparts and Sionatwres. This Assignment may be executed in multiple
counterpasts, cach of which when taken together shall be deemed one miginal, Any counterpart
may be execuled and delivered through facsimile ox e-nail transmission,

{The romainder of this page is intentionally left blanlc]
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TN WITNESS WHEREOQFT, the parlies have exveuted this Assignment aa of the date first
set forth above.

ASSIGNOR:
PAINT BRUSHHILLS MBTROPOLII‘AN DISTRICT

Q’k(i._f?( (Aﬂﬁi/ C) .

il Presiderdt

a2
o N Butiize Seckeiary
STATE OF COLORADO ) - A
GOUNTY OF £ ngm - : o |
‘The- foregoing insttninent was acknowledged befow me {his L ﬁay of ﬁe: 2011, by
< biwﬂ el as President of Pagnt Brush Hills Metropolitan Distelot,

WIINESS iy hand and y o,
My coranigsinTindrs 1) " W%’a}"hssro” EXPIHES A '
‘.,6‘31“ AR, Notadly Pablic k

‘"”"'9,?0
ﬁ

NOTARY

ASSIGNIE:
WOODMEN HILLS TROPOLITAN DISTRICT

By: @ézﬂ

9’\ Pizzt, Premd@f /

MUY F ovee
ﬁl/Kr:{iScc;éW

STATE OF COLORADO )
) 88

" couNtY OF_EL P40 ) ;X‘\)L\(

The foregoing Instrument was acknowledged before mo this '?-f‘) day of-Jurie, 2011, by Jan Plazi
a5 Preyidont of Woodmen Hills Metropolitan Distriat.

WITNESS my haﬁd and official saai, %uu ﬁ)®
My comrmuission expires ] { B l | :[

N”fary Public

NOTARY PUBLIC
STATE Q- COLORADO.

3 Y COMMISSION EXPIRES 171312014

§ LSAM. PETERaON.

DOCEH3966087-v1




EXHIBIT D to IGA for Provision of Wastewater Services to PBHMD




COLORADO DISCHARGE PERMIT SYSTEM (CDPS)
FACT SHEET TO MOBDIFICATION NOC. 4 - TRANSKER OF PERMIT
PAINT BRUSH HILLS METROPOLITAN DISTRICT
CDPS PERMIL NUMBYR CO-0047091

EL PASO COUNTY
I, TYPE OF PERMIT Modification 4 — Transfer of Permit
I FACILITY INFORMATION
A, Facility Type: Major Municipal, Lagoon System
Fee Category: Category 20, Subcategory 5
Category Flow Range: 1,000,000 up to 1,999,999 gallons per day
Annual Fee: $3,170 (effective July 1, 2007)
Amendment Fee: No fee associated
B, Facility Classification: Class C per Section 100.5.2 of the Regulations for Water and
Wastewater Facility Operators Certification Requiremonts.
C. Facility Location: SE % of the SW % of Section 30, and in the SW % of the SE % of
Seotion 30, T128, R64W, Latitude 38.933° N, Longiiude 104,608°
W. )
D. Discharge Location: Qutfall 001A, afier disinfection and prior to entering the unnamed

tributary to Black Squirrel Creek,

111, TRANSFER OF PERMIT

The permittes has requested a fransfer of the permit and has submitted the proper forms associated with a
transfer as of June 9, 2011, As the transfer form was complete and signed by both the current and new
petinitiees, the Diviston is amending the permit to reflect this fransfer of ownership, The new permittee is
Woodmen Hills Metropolitan District, Contact information for the new permiitee is contained in the
transfer form. No other changes are being made to this periit,

Andrew Neuhaxt
July 20, 2011

AMUNDED: JULY 22,2011  EFFECTIVE: AUGUST 1,2011 EXPIRATION: MIAY 31, 2011




" EXHIBIT'F to EGA for Provision of Wastewater Services to PBHMD

ASSIGNMENT OF BASEMENT AGREEMENT

THIS ASSIGNMENT OF BASEMENT AGREEMENT (ihis “Assigamont”) by and
between Woodmen Hills Motropolitan District (“Assignee”) and Paint Brush Hills
Metropolitap Distrief (“Asslgnor”) shall be effeetive as of the satisfaction of the contingency
desoribed below.

RECITALS

A, WHBREAS Asgignor agreed to asmg:a to Assignes all of Assignot’s rights, tifle,
mterests and obligations in, undet and {0 that certain Easement Apreoment, dated March 6, 1987,
by and Among Assignor, First American Title Company of Colorado and Paul Tohang, which,
vias reeorded in the real property records of B Paso County, Colorado on May 19, 1987 at
Recoption No, 001569640 in Book 3367 at Pages 1362~ 1366 and again at Reception No.

001569641 ia Book 5367 at Pages 1367- 1372 (the “Easement“), a copy of which is attached

hereto and incorporated tisrein as Bxhibif A,

B.  WHEREAS, on February 25, 1988, pursuant to a Wartanty Deed executed by
Assiguor, and recorded in the reul property records of Bl Paso County, Colorado on Rebruary 7,
1995 at Recoption No. 095013244, Assignor transferred to Assignee an undivided fifty percent
(50%) Interest it and to the Easement,

¢, WHEREAS, the partics hereto are involved in litigation pending befoie the
District Cowwt, Bl Paso County Colorado and the Colorado Supreme’ Count, but have enteted into
a Satﬂement Agreement- and  Mntual, Release, dated of even date herowith, and an
Intergovemimental Agreement for the Provision of Wastewater Treatment Seivices, dated of even

dafe herowith (the “IGA"), which include aud roquire this Assipninent ag eonsxdsrauou forthe -

settlement of the Jitigation,

D. - WHBREAS, subject to satisfaction of the condition precedent as smore particularly
described in the 1GA, that the Colorade Department of Publle Health and Environment approve
ransfer of the waste water treatmont Discharge Permit held by Assignor to Asslgtiee, Assignor
desives to assign and convey to Assignee, and Assignes desives to accept and ‘assume, all of
Assignor’s remal ning rights, title, interest and obligations in, undet and to the Hagement,

, NOW THEREBFORE, in consideration of the nmtual covenants set forth in this
Assignment, and for other good and valuable consideration, the receipt, adéquacy aund legal
sufficiency of which are hereby acknowledged, the parties agree as follovrs:

1. Regitals, The parties hereby acknowledge and agree that the above resitals ave

feus and comeet and are Incorporatéd herein by reference.

2. Ag_ggmm Assignor hereby assxgus and conveys to Assignee, as a permitied
assignee, all of Asslgnor’s right, title, Interest in and to, and all of Assignor’s burdens,
obligations and labjlities vnder the Fasement Agreement, Assugnee. heteby accepts this
Assignment and agrees to assume all obligations assoctated with or arisiug from or through the

Easement.
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3 Representations & Watrantios, Assignor hereby represents and warcants {o
Assignee that itis assigning the Bascment 10 Assignor free and clear of all claiing, lens, seowity
interesis, and other encumbrances of any kind whatsoever exaept as mnay be deseiibed in the
Engerment or-ny may exist as a result of acty or omissions of the Assigneo,

4, Conditions of Assignment. Assignor grants this Asslgnment with the good faith
belief that () Assignee is a pormitted assigues of the Basement ynder the texms of the Basement;
(b} Assignor has not abandoned the Easement, nor does this Assignment constitute an
abandonment of the Basement; (¢) the Basoment has not been terminated, nor are there grounds
to terminate the Basement, pursuant to Section 4 of the Easement; and (d) that Assignor hus the
full vight and power to assign the Easement to Assignee. Notwithstandmg the foregoing,

Assignor neither warrants not repiesents these-faots to Assignes, :

5. Sufficiency of Consideration, Other than as contained hereln, the parties eaeh

acknowledge and agree that no additional consideration is required or owing fo the other, and
that sufficlent considesation bas passed or will pass between them hy vittue of thig Assignment
_to render this Assignment valid and enforceabls,

6. Binding Effeet. This Assignment shall be binding npon and inure to the benefit of
the parties and theii respective sucoessors and assigns; his Assignment, however, 18 not intended
to confer any additional xight or remedies upon any person other than the parties hereto and thej
suceessors and nesigns, except 8 otherwise delinoated under the Rasomett. .

7. Not to be Consirged Agalnst Dlﬁﬂ&l ‘I‘his Assignraent shall not be construed
moxe sitiotly against one party than the other merely by virtue of the fact that it may have besn
inftially dtafted by one of the parties or its counsel, sinve both partics have contributed
substantially and tmatexially to the preparation hereof,

8, Authority. Euch party and individual execnting this Assignment on behalf of that
“party reprosents that said Individueal has the full authority to do so. Assighor further represents
and warrants that, with the sole exception of Assignes, no oflier person or entily cmrently has, ot
has had, any Interest in the Basemient, except as otherwise set forth therein, The parties vepresent
and warrant that they have the legal power and authority to enter Into and bind thewiselves to the
terms and conditions contaihed in this Assignnient,

9. everabililty and Iny . If any provision of this Assignment or any portion
thereof shall be found b}r a court of competent juxisdiction to be void, illegal or unenforceabls,
then sueh conrt shall enforee suoh provision and the other texms of this Assignment to the fullest
" extent permitted by applicable law.

10, ttorey’s, Fees. Should any action be brought in conncotion with this
Assignment, includmg, without limitatlon, actlons baged on contract, tort -or statute, the
prevailing party in such action shall be awarded afl costs and BXpENAeS irioursed i connection

with sueh action, including reasonable attorneys’ fees,

11, Applicable Law; Venus, ‘Fhis Assignment and all clalmg or controversies avising
out of or relating fo this Assighment shall be govemed by and construed in accordance with the
law of the State of Colorade, without regard to conflict of law prinoiples that would resolt in the

- 2
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application of any Jaw other than law of the State of Colorado, Venue for all actions ardsing
from this Assignment shall be in the District Court In and. for Bl Pase County, Colorado,

12 Counterparis god Signatwes. This Assignment may be exscuted in multiple
countetparts, each of which when taken together shall be deemed one original. Any counterpart
may be executed and delivered through, facsimile or e-mail fransmission.

[The vevasinder of this page Is intentlonally left blanl,]
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IN WITNESS WHEREOY, the parties have exeouted this Assignment as of the date fist '

set forth above,
ASSIGNOR:
PAINT BRUSH HILLS MBTROPOLITAN DISTRIC'E‘
ﬂ Yoo o C&WJQ‘()
\; v I Cianfet/, Presidént
Atfest:

bt p Beuszenses { Secrﬁtary

SEATE OF COLORADO )

) 88
CGUN’I‘Y oF El? [}1@

The foregoing istmment was acknowledged before me this 5,15 day of Junéj 2011, by
R ire. L Caur as Prosidont of Paint Brush Hills Mefopolitan Disteict,

WITNESS my houd and pffiofal senl, ‘ % ﬁ
My commissionxpites MY COMMISSION EXPIRES alf
i 72015 Notury Public

ASSIGNER:
WOODMEN HILLS METROPOLITAN DISTRIOT

Kot

Pizzi, chmdcng,(l /

At Kreps, Sccretary
STATE OX COLORADO )

)58

COUNTY OF ELse 3
NTY

The foregoing instrument was acknowledged before me this ngay of June, 2011, by Jan Pizzi
as President of Woodmen Hills Metropolitan District.

. WITNESS my hand and official seal, &L i:) \Q/Q@
My commission expires Il 1558 [Ig 0.5

Notary Public

[iSAM.PETERSON
NOTARY PUBLIC
STATE OF-COLORARO

MY COMMISSION EXPIRES 1/18/2014

DOGCS-H314466986-vi




EXHIBIT I to IGA for Provision of Wastewater Services fo PBHMD

9583 Rockingham Drive
9646 Keating Drive
9807 Keating Drive
9679 Keating Drive
. 9849 Rockingham Drive
9821 Rockingham Drive
9723 Rockingham Drive
9709 Rockingham Drive
9695 Rockingham Drive
-9653 Rockingham Drive
9935 Keating Dilve

\
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EXHIBIT G to IGA-for Provision of Wastewater Services to PBHMD

Settlement Agreomont and Mutual Releaso

This Settlement Agreemont and Mutual Reledse (1he “Agrccment") is between TPS Fund,
LYC (YIPS"), Six Ninety Nine Properties, LLC, Six Ninsty Nine LA, LLC, Phillp 1. Anderson,
Harold Fong and Jay Barlz (ocollectively, the “TPS Patties™ and Pamt Brush Hills Metzopolitan

Distrlot (the “Distsiet™),
Introdugtion

On January 25, 1999, the TPS Partles, or thelr predecossor, purportedly acquired 851
sewer and water taps to the Disirlet’s water and sanliation system {the “Taps"} by bill of sale
slghed by Hagle Ranch and BLPS, LLC, Subsequently, TPS sold 395 Taps, The Disttlot has
ralsed questions concerning ownership of the Taps and cerfaln actlons by the TPS Parties In
connection with the ptior sales of the Taps. The Parlles would now like to fully seitle thelr

" dispute and conseguently, in consideration of the covenants contained hercin, they agtee as

follows:

-4, Pror Salos, The prior sale by TPS of 395 Taps Is retified and confirmed by the
Dlstrict, and the Distriet walves any olaims It may have to proceeds from those sales, The
Patiles acknowledge the Distrlot owrrently Holds $40,200 In proceeds fom TPS' pravious sale of
threp of these 393 Taps, which fands wilt be disbursed to TPS by the Distrlot on or before the

Bffectve Date,

2 Remaining Taps. As.of the Effsctive Date of this Agreement, the TPS Parties
hereby asign and fransfer to the Disteiet all right, 1itle and interest, If any, they may have it the
456 romalning Taps (the “Remaining Taps”). The TPS Partluy fepresent and warrant that, us of
the Bffeotive Dato, they have not assigned, sold, tansferred, conveyed or enoumbered any of
thoir rights in the Remainlng Taps 1o any thivd pacty, The TPS Partles further aoknowledge and
agree that they shall have no rght to sell any of the Remalning Taps or any other Distrlot taps,
As of the Bffective Date, the Prrties stipulate and agreo that tho Remalning Taps shafl be owned
solely by the Distrlet. No party other than the Distrlot shall be entitled to sell, kansfer, convey or

enoumbet the Retalning Tops, As considoeratjon for this, the Distriot;

(@) . Will sell the Remalning Taps to purchasers desiving water and sewer
sorvice. within #hie real property ourrantly or provieusly owned by Six Ninety Nino, LA, LLC and
any. of the TPS Perties other aff{liated ontltles within the Disteict with the exception of the 40-
acre taot of ourrently undeveloped vacant Jand gsnerally located fn the southeast porilon of the
Digtriet and identificd as Parcel Number 5225400001 according fo the EI Paso Counly
Assessor's webslte, prior fo any other Distelot taps baing utillzed for such purposes, Howaver,
‘the Remaining Taps will not be utilized by the Distrlot for any other property within the
Distriot's boundary as It now oxlsts or may horeafier be oxpanded,

(b  Lachsale of a Romaining Tap will be a8 the Distriot’s then prevalling rate
for water and sewer faps, and will be conducted through an eserow with Stewait Title of
Colotado Springs (or such other esorow agent as the Pariies may agroe wpon), The eserow agent
vl oolleat the grovs proceods for the tap, deliver the Distriot’s acknowledpment of the Tab sale

[ Bl




{0 the purehaser, deduot its eserow feos from the sales proceeds and disttibute the balance of the
fnds sixty psreont (60%) to TPS and forly percent (40%) to the Disteiet.  Distribution of thase
procesds will be made within three (3) business days after clostng of a sale, The Pariles will
exeouts such additional esorow inslructions ay are reasonably necessary (o acoomplish this

escrow, Any dlscounted bulk gale of the Remaining Taps shall require the prior wrliten consent

of both Pattles,

: 3. Case Sale. RW, Casa has previously purchased 25 Taps from TPS pussuant to &
contraot botweon those parties dated November 5, 2008 (the “Case Contract"™), The District
- apknowledges and will comply with the terms of the Cage Contract concerning the prlorlty, use

and resele of thess 25 Taps, ‘Tn addition, R, W, Case has committed to purohase three additional
Taps from the TPS Partles for $58,000 as part of a leiter of Intent between the Distriot and
Marksheffel-Waodmen Investinents, LLC ("MWI") dated July 11, 2008 oonecetning inclusion of
MWI's property Into the Distriet, As of the Effective Date, TPS assigns its right to recelve the
proceeds from the sale of these three Tups to the Distrfot, Thest three Taps will not boe
considered Remaining Taps and the Distriot will he enltled to keep all proceeds from this sale.
Both Partles will use good falth efforts o expedite the closing of the sale of these three taps, and
to that end, the District will tequire this sale be completed a5 a conditlon o the execution of the
Inclusion agreement related to the Inclusion of MWI's property into the District.

4, Mutual Release, As of thie Effeotlve Date, the 'TRS Partios, thelr menagets,
members, employees and agents on the ong hand, ad the Distrlet, its managers, board smembers,
oraployees and agents on the other hand, hereby reloase onch ofher from any and all olaims of
any klnd they may have, whether curvently knowi or unknown, rolating to either the Distriot’s or
the TPS Partles’ olalmed ownership of, and activities related to, the Yaps, including, but not
limited to, those which were ralsed or could have besn relsed I coxmection with the Litlgation

d!scusscd in Section 5 below,

3, The_Litigation, On the Bffective Date, the Parties will stipulate that Case No,
2009CV1896, Bl Paso County, Colorado District Coutt (the “Litigation™) will be dlsmiased with

prejudios, onoh patly to pay tholy respectlve attornoys fees and vosts,

6, Resipnation, On the Bffoclive Date, Hayold Fong will xesign aga member of the
Distelot’s Board of Direotors, '

7, Prlor Reselutions, On or before the Effective Date, and subject to the full
execntion of this Agreement, the Distriet will resciud District Resolution 2009.02,17-4 and will

modify District Resolution 2009,02.17-3 50 that the teims of that Resolutlon will not apply to
any- of the 395 Taps previously sold by the TPS Parties, includlng the Taps sold to Randy Case

pursuant o Section 3 above,

8, mmam As used hereln, the “Bffectlve Date" i3 three (3) business days
aftor oxsoution of this Agreement by afl the Parties.

9, Reprosomtation, The Partles acknowledge that they have been reprasef:ted and
advised by independent counsel of thelt own cholge throughout all regotiations which preceded




the exeoution of this Agreement and in connection with thelr execution of this Agreement. Bach
Paity s executing this Agreement based on its own anelysis and is not relylng on any

1epresenlﬁtion o staterents by any other Parly.

10.  Fusher Assuranges. ‘The Partles caoh agres to aooperate in good falth with one
another, and o execute and deliver such other documents to onie another #s are necossary to

sffeciuate the agreements reachéd in this Agreement,

1. Waiver, No term or condltion of this Agreement shall be deemed fo have boen
walved; not shall there be an estoppel against the enforcement of any provision of this
Agreomont, except by written instrument of the Party charged with such walver or estoppel, No
such written watvér shall be deemed a continulng walver unless speolfically stated thereln and
such watvor shall operate only 88 10 the specific term or conditlon walved and not for the future

of 4 to any act other- than that specifically walved.

12, 0 When fuily exeouted by the Partles, this Agresment shall be
binding on all Partics and shall Inure o the beneflt of tholy helrs, personal representatives,
successors and pormitted asslgns, This Agreement s the entlre agreement betweon the Paxtles
and supersedos any prlor wiliten or otal agreements with respuot to the subject matter hereof, No
provious or cantemporaneous oral or written agreements concerning the subjeot matter of this
Agreemont shall ba of any foree or effect, This Agreoment may not be modified, amendad or

altered without the prior wrliten consent of all of the Parties,

13, Govorning Law, This Agteernent has beon executed and delivered in the State of
Colorado, The Pastles agree that the payments end delivery obligations of this Agreement ate to
be performed jn Colorado, All matters concerning the validlty, interpretation, performance and
enforosment of this Agreament shall be governed by the substantive law of the Siate of

Colorado,

14, Choiog. of Forum. The Partles agree that any olaim under this Agresment,
inoluding, but not limited to, those relating to its breach, enforoement or interprotation, and any
clajm concerning the effleacy or enforceabllity of this Agreoment shall be submitted fo Division
16 of the Distriet Courtt for the County of Bl Paso, Case No, 2009CV1896, and that Diviston 16
shall xetain jutlsdiotion over the Partios for the putpose of enforeing the terms of this Agresment,

15, Headings, The headings of parageaphs end subparageaphs in-this Agreement are
Inoluded solely for convenlends of reforenoe and shall not contiro] the meaning ox interpratation

ofany of the provigions of this Agreement,

16. it ip, The Pattles acknowledge and agree that this Agreement has
been the snbject of negotiation suéh that cach Party has bad an oppottunity for nput into the
terms and conditlons of and the language usad I this Agreoment, The Partles agree that this
Agreoment 1y the work product of all Partles and, accordingly, any mle of construction providing
that agresments drafted by a Patly shall be cons!ruod against that Party has no applioabihty to the

consiruction ox interpretation of this Agteement.



17, Severabllity, X any provislon of this Agreement is deemed unenforocable, for
whatever reason, that partioular provision is vold and the remaining provisions of this Agreement

continue {o be binding and fn full forco and effeot.

-+ 18, Counterparts, Facslmile and Riectronic Slgnatures. This Agreemont may be

executed in several counterparts and all counterparts 80 oxecuted shall constitute ono agtesment
binding upon il Parties, notwithstanding that ali the Parties are not signatories to the orlginal or
the saing counterpart, Once ¢neouted by a Party, this Agrestnent may be delivered to the other
Partles by facsimile or electranic majl fransmissfon of a copy of this Agroomont beatlng the
signature of the Parly or Partles so dellvering this Agreemont. A faosImile or elscironic mail
transmmission of this signed Agreement shall be a5 legaily binding and effective as the dellvery of

- anorlginally'exeouted counterpmrt, =~ . -

. - 19, "Notices, Any notice, request or ofher dooument to be glven by any Party to this
Agresment to another Parly to this Agreoment shall be [n wrltlng and dellvered personally, sent
by tecelpied overnight dellvety, or sent by U.S, Mall, corfified/retvrn receipt requested, postags-

prepaid, ag foltows:
.10 the TPS Pasties:
ofo Bruce M. Wright, Esq,
Flym Wright & Fredman, LLC

111 South Tejon, Suite 202
Colorado Springs, CO $0903

1£ 10 the Dislriet;

ofo Timothy J, Schutz, Bsq,
Hanes & Schutz

102 8. TeJon Stxest, Sulte 800
Colorado Springs; CO 80903

Notlos shall' be -effsotive on the date reoslved If porsonatly delivered or given by

ovemlght expresy, or If glven by certified mall, thres (3) duys after dopositing the same in the
V.8, Mall, . Any Party may change thelr address for notices by dellvering notice of Its new
address at loast thirly (30) days In advance of the now address bucoming effectivo,

20,  Bnforeement, In the event that arbitration is commenced by any Parly to onforce
the termg of this Agtesinent, the provatling Party(les) shall be awarded reasonable aftorneys' fees

and oosts,
21, Time. The Patties hereby acknowledge and agres that tims js of the ogsence,
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“The TPS Partles”
TP Fund, LLC

By: o ——

Its:  Manager

§ix Ninety Nine Propetiies, LLC

By,
fs:  Manager
* 8ix Ninety Nine LA, LLC
By: _ -

fta:  Managet
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Amendment of
Settlement Agreement and Mu{ual Release

This Amendment of Settlement Agroement and Mutual Release (*Amendment”) is made and
entered into as of April 1, 2010 by TPS Fund, LLC, 8ix Ninety Nine Propertles, LLC, $ix Ninety Nine
LA, LLC, Philip 1. Andemon, Harold Pong, and Jay Bartz (colleotively, “TPS Parties”) and Paint
Brush Hills Metropoliian District (“Distiict”) (coltectlvely, the “Partios™).

1. Background The Parties entered into a Settlement Agreement and Mutual Release (the
“Agreemont”), a copy of which is attachied heteto, in August 2009, and the capitalized terms vsed
 herein are those defined In the Agreament, Pursiant to Seotion 12 of the Agreement, the Agreement
may be amended by a writing signed by the Patties. The Parties desire to amend the Agreoment ag set
forth in. this, Amendment.to.change the manner in which tha,Remaining Taps are-collected-and. ..

disbursed,

2, Amendment. The Partics hereby delete the formor Section 2(b) of the Agreement in its
entivety and replace it with the following:

(by The Distriet will sell each of its Remaining Taps at the Districl’s then prevalling
rate for water and sewer taps and will do so by collecting from the tap purchasey a cheok payable to the
Distrlot in-the amount of forly percent (40%) of the tap fee sold and another oheck payable to TPS
Fund, LLC in the amount of sixty percent (60%) of the tap fee sold. The District will forward the
uhcok payable to TPS t0"TPS Within thiee (3) buslness days tollowing the Distelot’s recelpt of that
chieck by sendlng it to the tailing uddress given ty TPS to the District from time fo time, Any
discounted bulk sale of the Remalning Taps shall require the prior weitten consent of both Partles,

3. Remalning Terms, Except as exproysly modified by this Amendment; the remalning terms
of the Agreement shall remaln In full force and effect,

TPS Fund, LLC, 8ix Ninoty Nine LA, LLC,
~and 8ix Ninety Mine Properties, LLC

Paint Brush Hills
Matropolitin Distrlet
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EXHIBIT H to IGA for Provision of Wastewater Services to PBHMD

INCLUSION AGREEMENT
(PAINT BRUSH HILLS METROPOLITAN DISTRICT/STATE OF
COLORADO, ACTING BY AND THROUGH THE STATE BOARD OF LAND
COMMS&IONERS)

THIS INCLUSION AGREEMENT (the “Agreoment”) 1s made and entered hnto effective
this 16™day of Septembet, 2008 by snd botveeen the Palnt Brash Hills Metropolitan
District (the *District™ and the State of Colorado, acting by and through the State Board

of Land Commissioners ("Owner").

RECITALS

A. The District is & Colorado Speolal District and pulitical subdivision of the State of
‘Colorado formed pursuant to Title 32, Colorado Revised Statutes,

The Distriet provides various services to its residents In B Paso County,
Colorado, which services include potable water, waste watet iteatniont, park and

* recreation, drainage and roads,

w

C. The Qwner 1% the recoxd title owney of 160 acros of real property located to the
immediate south of the Distilet boundavies {the “Renl Property™). The logal
description of the Real Property Is attached hereto as Exhibit A and incorporated
heteln. The Real Property is prosently-located outside the boundales of the

District,

D. The Owner hag filed a petilmn to inolwde the Real Property into the boundaries of
the District,

B. Subsequent to the inclusion of the Real Property, it Is the intent of the Owner to
convey said Real Property to a third party (the “Developer™), with the Devaloper
to be responsible for the developnient of the Real Property by oblaining the
appropriste land use entitlements from Bl Paso County and other applicable
governmentrl agencies, and by constructing certain municipal fnfrasucture

thercon,

F. Theparties agree and acknowledge that the Distrlet has no obligatior {o Include
the Real Property but, if it slects to do so, it may impose certain conditions and
obligations upon Owner and the Real Property, .

G. Should the Disteiet approve the Petition for Inclusion of the Real Property, Owner
and the Real Property shall be.subject to the terms and conditions of this
Agreement, If the District does not approve the Petition for Inclusion, this
Agreement shall beaull and vold,



NOW, THEREFORE, based upon the mutual promises and considerations confained
hereln, and in consideration of the inclusion of the Real Property into the houndarios of

the District, the parties agres as follows:

1.

Petition for Qrder, Upon the mutual exceutlon of this Agreement by the
District and the Owner, the District shall prepate and flle Petition with the
Distelet Couet for El Pase County, requesting that the Real Property be

-included in the Distclet subjeet to the terms and conditions of this Agresment,

Any Order fo Inelude the Real Properly with the District shall be subject 1o the
terms and conditlons of tils Agreement, A copy of such Order; with this.
Agreement atiached theroto, shall bé recorded in the Real Estats Records of
the El Paso County Clerk and Recorder's Oifice,

Acknowledgement. In its Inclusion petition, the Ownet has ackiowledged
and agreed that the Real Propeaty shall be subject to all vules, vegulations,
terms and conditlons, provisions, obligations, assessments, and Habifities as
now in effeat or at any tine imposed by the District and that the Real Property
will be subject to all tap fees, monthily user fees and other fees which are
applicable at any thne, Owner ackaowledges and agrees to this condition.

Exeluslon. In the event that the Qwaer 1s unable to obtain antitlements from
El Paso County for urban development necessitafing publie water and
westewater services, the parties agree that the Real Property will be excluded
by the District upon the approprlate petition for exclusion from the Owner,
All fegal and other costs assoclated with such an excluston request shall be
paid by the Qwner, Any such exclusion request shall be made priot to the-

* approval of 4 final plat of the Real Property by El Paso County.

4,

Incluglon Fees, An incluslon fee of Ten Thousand dollars ($10,000.00) shall

bi paid to the Distrlet or the Distiicet’s designes by or on behalf of Owner at

the time of the Board Resolution approving fhe Inclusion of the Real Prapetty,
An additional jaclusion fee of Ninety Thonsand dollars (390,000,00) shall be
paid to the Disirlct or the Disteict’s destgnee by or on behalf of Owner upon
the approval by the County of the Owner’s request to rezone the Keal Property
to o zoning disteict permitting urban development (Jots loss than 2.5 actes In
siz¢). In the event that sucht a rezoning tequest has not been approved by the
County one year from the date of tha entry of the Board’s Resolution
approving the Indlusion of the Real Property, or' October: 1, 2009, whichever
ocoss thrst, the Owner shall elther request exclusion from the Disteict or pay
an additdonal Inclusion fee of "Twenty Thousand dollars ($20,000,00) to the
Distelct o the Distict's designee. Thereatler, upon receipt of wrban
developmeont zoning, a final Inclusion fee of Seventy Thousand dollars
($70,000) shall be pald to the Distrlet or'the Distilet’s desiguee by oron
behalf of Qwner. It is the litent of the pastles heroto that the total Juclusion
fee, should the Real Property reinain In the Disuict, shatl be One Hundred




6.

Thousand dotlars ($100,000.00). Once paid, each of the foregoing payments
shall be non-refundable.

Infrasiructure, Subject to Section 8 below, Owner agrees that the design,
construction and Instaliation of all on-site municipal infrastructure including
water and wastewater facilities with related infrastructure such as lift stations,
colleclion and distribution systerns, wells and pumps, water storage, ronds aud
deainage Impiovements, neighborliood parks and all othet public
jmprovements nocossary to serve the Real Property including the constr uetion’
and driliing of sufficient wells to serve the Real Property shall be done at the
sole expense of the Ownet or Developer.  All waler, wastewater, dralnage and
park improvetmnents shat! be designed and constructed in agcordnnee with the
criteria and policles of the District. Owner agrees to provide for and construct
neighborhood parks as pmt of the County subdivision process rather than
paylng fees In lieu of the provision of sald parks, Upon completion and
approval by the Distilct, all water, wastowater, dralingo and park
infrastiucturs Improvements shall boe assigned or deeded to the Distelel (at no
cost to the District) and shall becore District property. Roads shall be
dedicated to Bl Paso County who shall therealter maintain the sime and
Owners will work with Bl Paso County to achleve approval and aceeptance of

such dedication,

The Owner or Devoloper, solely at thefr expense, shall also design;construct
and Install any off-shie colleation and distribution lines and velated facilities
necessary to conngct the Ronal Property to the District’s existing water and

wastewatel gystems.,

Permlts. Prior to commencing any excavation ot constrction activities,.the
Owner or Developer shall obtain all necessary permits from any applicable
governmental entlty or agency, and the Owner or Developer shall be solely
rosponsible for complying with the terms and condittons of such permits,

Water Supply. In addition to the requirements of Seotions 5 and 6, all water
and water tights assoclated with the Renl Property shall be assigned, deeded,
and otherwise dedicated to the District without cost to the District prior to the
submittal of & request for floal plat approval of any portion of the Real
Propetiy to Bl Paso County. It is anticlpated by the parties hereto that the
water rights assoclated with the Real Property will bs {nsufficlent in terms of
quantity and dependabliity for the proposed subdlvislon and development of

‘the Real Propetty, Tt s also understood and agreed by the partles hereto that

the Dlstriet has no excess water with which to sexve the Real Property and
shiall not be obligated to acquire additional water rights to serve said Real
Property. It shall be the obligation of the Owner or Developer to acquire
whatever additional watet rights ate necessary to sorve the future subdivision
and development of the Real Property and 1o convey saine t¢ the Distelel at no
cost to the District, Such additional water vights shalt be conveyed to the




District pilor to the Distedet cormmitting to Bl Paso County and the Colondo
State Engineer's Office to serve any final plat of the Real Property requiring
sald additional water, Understanding that it is the Owner's obligatfon to pay
for wells located on the Real Propetty, the partles agree 1o coopatate in such
matlers as adjudication of water rights, well locatlons and depths, and related
malters to ensure the most effteient willization of the water rights assoclated

with the Real Property.

8. Ynspectlon and Warranty, ‘The District’s designated engineer shall inspreat
and teject or aceept, all the improvements that are to be constructed in
aceordance with the crlterls snd pollcles of the Distelel,  Any ueceptance shail
be iade In writing, Prior fo seeeplance, the Owner shall provide the Distriet
with lien waivers from each contractor or subcontractor who has worked on
the projfect, Upon acceptance, the Owner shall provide the District with a one-
year warranly, commenclog on the dute of seceptance of the lnprovements,
warranting the mproveinents and the workwanship essoclated with thelr
installation against any materiat dofect for 8 period of one year. Such
warranty shall Include warranties of merchantability and fitness for the
particular purpose. In such warcanty, the Owner shall agree to pay for the cost
of any necossary repaiss or replacements of the Improvements caused by a
breach of such watranties ocourtihg during the one-year perlod.

9, Yasements, If requested by the Distiict, the Owner shall delives to the
Disteict any necessaty easoments In a form acceptable to the District,

10, Recovdation. This Agreement shiall bind the parties, their suceessovs, and
assigns and shall vun with the Real Property which Is described on the
attached legal description In Bxhibit A and incorporafed hevesn, This
Agreement shall be recorded in the real property records of Bl Paso County,

Colorado,

11. Miscellaneous.

a, Cover . The validity, meaning and effect of this Agreement
shall be detorminied in accordanco with the laws of the State of
Colorndo. In the event of any litigation that may arise under this
Agresment, the exclusive jurisdiction and venuve for sy such litigation
shall bo the District Comt of Bl Paso County, Colorado.

b, Countesparig. This Agteesment may be executed I fwo of mote
“countetpatis, each of which shall be desned an original, bt all of
whtich fogether shall constitute one and the same instrument.

c. Captons. The captions fn this Agreement are Insetied for convenience
of reference and in no way define, describe or Himit the scope or Intent
of this Agreement or any of the provisions hereof,




&

Assiguability, Noither party may asstgn its rights or obligations under
tils Agreement without the prior writlen consent of the other,

Binding Effect. This Agreensont shall be binding upon und inure to
the bensfit of the parties hereto and their respestive legal
representatives, suecessors and permitted assigns,

Modifications; Waiver,' No walver, modifleation, amendment,
discharge or change of this Agreement shall be valid unless the same is

in welting and signed by the party against which the enforcement of
such modification, walver, amendment, discharge or change is sought.

Eutlte Agreement, This Agreement, includlug any exhibits, contains
the éntlre agreoment between the partics relaling to the transactiony

" contemplated hereby and all prior 6v conternporaneous agresments,

h.

understandings, reprosetitations ov statements, oral or wiliten, are
superseded hereby.

Pautinl Inyalidity. Any provision of this Agreement which Is
unenforcenble or invalid or the inclusion of which wosld iiipair the
valldity, legality or enforcetitent of this Agreement shall be of no
cffect, but all the remaining provisions of this Agreement shall remaln
In ult force and effeot,

No Thicd Party Rights, Nothing in this Agreement, express or implied,
is intended to confer upon any person, other than the partles hereto and

their respective successors and assigns, any righis or reraedies under ot
by teason of this Agresment,

Aftorneys’ Feas. In the event of any controversy, elaim or dispute
between the parties offecting or relating to the subject mtior oy
performance of this Agreerment, the prevailing party shall be awarded
from the non-provailing patty all of its reasonpble atiomeys’ fees and
costs incurred in such action, It is understood and agreed by the

- patties hereto that this provision shail be applicable only upon the

conyveyance of the Real Property by the Owner to a Developer unless
the Owner commences development of the said Real Property.




THE STATE OF COLORADO, ACTING BY AND THROUGH THE STATE BOARD
OF LAND COMMISSIONERS, a governmental entity of the Siate of Colurado

R Bre (2 ha

Title: Actlng ;Eé'ector '\J‘_ 74
Signature: . 7

STATE OF COX

. } o osd,
COUNTY OF _panvas )

The forogoing instroment was acknowledged hefore mo this _24th day of
September 2008, by John Brejcha .. 08 Acting

Director of the Colorado State Board of Land Commdssionexs
o, b

v

i

Witness my hand aod ofticlal seal,

Notary Public
My commlssion expires:




ade and ontered into the year and date fitst above writien,

PAINT BRUSH HILLS METROPOLITAN DISTRICT

BY;(}\_ )Jz‘a;xcw Q” JH-

Pre};ident d g

)

" ATTEST

Secistary

STATE OF COLORADO )
y ss,

COUNTY ORELPASO ) ' o
w07

s
The forepping Insttbment w. acknzylecigd zcmfe %e gﬁs Z&ia}' of
——M—MY ! ., 88 President and
/113, ‘/ /}7 st as Seoretary of the Paint Brush Hills Metropolitan

District,

Witness my hand and officlal seal, %ﬁ% @&7” '
L e ! 74 —

Notary Public ) _—
My corinlssion exples! O3 “‘“09 =20/ 2




EXHIBIT A

The Real Property subject to this petition and agreament for incluswn in the Paint Bruch
Hills Mctrcpoutem Disteict is the

NEI1/4 Section 36, T owmhip 12 South, Range 65 West of the 6“‘ Princlpal Metldian in El
Paso County, consisting of 160 acres, more ot fess,




