Attachment ¥

[AN}
U
“
%
W
0
O
<
Lz
S
<

of STATE LEGISLATURES

s ldeas

um for America

For







STATE-RUN HEALTH EXCHANGES'.
AN NCSL INTERIM PROGRESS REPORT

Toolkit Table of Contents

POWerPo'\nt Presentation (32 slides)

2015 State Legislation on Health Exchanges structure (4 pages)

\Welcome Pages on the Web — illustrating the State-Based Exchanges

ASPE Issué prief (excerpt) — Marketplace Plan gelections- 50-state results - March 2015
New Mexico = report to Legislative H & HS Comim.

New Mexico — sintegrated Medicaid & Health Plan Enroliment’ DEC, 2014

yermont = 2015 law s\fermont Exchange Reporting ( page)

Oregon — Technology Transfer

Hawatll = Auditor's Report (exeC summary, Jan. 2015) (1 pag

e)
: Connecticut — Access Health plan «Authorizing the Conn. Health Exchange 10 establish subsidiaries (7,2 pages)

~ Tax Season gpecial Enroliment Periods (Manatt) Feb 25, 2015 (2 pages}

_ Tim Jost, Esg. on “King Vs Burwell’ atthe Supreme Court (March 2015, 2 pages)

_Innovation Waivers: An Opportunity for States t0 pursue the Own Brand of Reform (CommonWea\th Fund, 9
pages)






ﬁmmcm%wmv_oﬁﬂm%“%m ] 'saJnie|sida) Joj suondo pijea uiewsal

dOHS unr-ejes ‘soe|dipE - podaJ siyl ul paisi| sjjiq 91e1s ay1 ||e 1sowe ‘suny ul Sulnd §,34n03 ay1 Jo

[enpialpul un. Ajjesapay ss9|pJe8ay "so8ueydxa uni-a3els 10} |eacadde |esapay 01 193(qns pue sss304d

a_sﬂmctmuw__mmhwﬂoﬂwwww N s,31e15 YyJea uo Sujpuadap—uol1de SAIINIX3 10 2Al1e|s189| Ag—saBueyoxa

wysl Auoyne un-ejelg 4 J19y3 JoJ saiyjiqisuodsal aanesisiuiwpe ayl sdueyd Aew sa1e1s
oBueyoxe uru-eels @ o

"HodaJ 931e1s5-05 5, 1SDN pue
dew 3yl 23§ 'uoisian pLgAy e Sulleiado aue s2)L1S [BISAS ‘B5aY] Suowie

pue ‘sa8ueyoxa pajeyljioe) A|jeiapaj se palisse|d aJe yE 1ses| 1y ‘sadueyoxa
UNJ-31E1S IARY BIqWIN|OT) JO 12111SIJ 3Y1 pue $31e1S 9T ‘STOT YaIel\ 4o sy

sadueyoxa ,diysiaured ajeis-|eiapad, '€

sagueyoxa ,pajep|oe] Ajjesapad, 'z

s3sueyoxa uni-a1e1s ‘1

:sa1103891ed

28uBYIXa [BAN10NJIS 33JY] S3ULSP (YIV) 19V 24BD) S|qeploly 3yl

"saIpisqns |e1apay Jo) Ajjenb (,,saejdiayew,,
J10) sa8ueydxa paley|iae) Ajjedapay ul pajjolua sjdoad Jaylaym

STOT ‘seoejdiaylepy /saSueyox3 aoueinsu| YieaH JO sniels UO SJ33U32 3seI 1IN0J Y 'S24NJINJIS dBUBYIXD 3aueInSul y}eay salels ul

1S2J421U1 PIM3 U Sey ‘Jfaming A Buiy ‘a@sed 1unoj awaladng ‘s n Suipuad ayL

STOT ‘9 YateAl pajidwo)

ainjonuis sace|diaysepy / saSueysx3 yijeaH uo uonejsi8a ajeis sT0zZ

PreeH | TSON




In 2015, at least 10 to 11 states have bills that propose converting their current federally facilitated marketplaces into state-run or state-federal
partnership exchanges. At least 11 states have bills proposing to eliminate their state-run exchange or prohibit forming one. As usual, proposed
legislation is not an indicator of the likelihood of consideration, passage or failure.

*2015 bills to change federally facilitated to state-run
exchanges

*2015 bills to prevent or eliminate state-run exchanges

Florida (Federally facilitated (FFM) to state-run): S 1498 by Senator Soto
(D) | Pending

Indiana (FFM to state-run): S 417 by Senator Tallian (D) | Pending

Maine (FFM to partnership or state-run): S. 152, resolve by Senator
Gratwick (D)| Pending

Missouri (FFM to state-run): H 870 by Representative McNeil (D) |
Pending

New Hampshire (Partnership to state-run): H 548 by Representative
Butler (D) | Pending

New Jersey (FFM to state-run): S 540 and A 3953 by Senator Gill (D)
and Assemblyman Conaway (D) | Pending

Ohio (FFM to state-run): S 88 of 2014 refile by Senator Skindell (D) |
Introduction pending

Pennsylvania (FFM to state-run): H 330 by Representative DeLuca (D)
| Pending

Tennessee (FFM to state-run, if the court eliminates FFM subsidies):
HB 1209 and SB 1124 by Representative Love (D) and Senator Yarbro (D) |
Pending

Texas (FFM to state-run: HB 817 and HB 818 by Representative Turner
(D) | Pending

Virginia (FFM to state-run): SB 1328 and SB 1363 by Senator Watkins
(R) and Senator Alexander (D) | Did not pass

Arizona (keep FFM): HCR 2026 by Representative Thorpe (R)|Pending

Arkansas (prohibit state-run; move to FFM):
SB 343 by Senator Hendren (R) | Passed Senate 3/4/2015; pending

HB 1492 by Representative Bentley (R) | Filed; withdrawn 3/6/2015
Minnesota (repeal state-run to FFM) S 1232 by Senator Gazelka (R)

Missouri (keep FFM): S 51 and H 601 by Senator Onder (R) and Representative
Frederick (R) | Pending

Mississippi (keep FFM): S 2768 by Senator McDaniel (R) |
Did not pass

Montana (Keep FFM): HB 256 by Representative Monforton (R) |
Pending

Rhode Island (state-run to FFM): H 5329 by Representative Morgan (R} |
Pending

South Carolina (keep FFM): H 3020 and S 103 by Representative Chumley (R)
and Senator Bright (R) | Pending

Tennessee (keep FFM): HB 61 and SB 72 by Representative Durham (R) and
Senator Kelsey (R) | Pending

Vermont (state-runto FFM): H 177 by Representative Gage (R) | Pending

Virginia (repeal 2011 Partnership authorization; keep FFM): HB 1530 by
Delegate Berg (R) | Did not pass.

* As usual, proposed legislation is not an indicator of the likelihood of consideration, passage or failure. _
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¢ Health Insurance Exchanges Under the Patient Protection and Affordable Care Act (ACA). This 2012 Congressional Research Service (CRS) report outlines the
ﬂmnc_qmn_ minimum functions of the marketplace, and explains how marketplaces are expected to be established and administered under the ACA. Aug. 15, 2012.

NCSL has additional resources describing earlier (2010-2014) state actions and decisions, to expand or implement, and to restrict or prohibit, involvement with the
provisions of the Affordable Care Act, including insurance reforms, exchanges, Medicaid and other topics. Visit www.ncsl.org/healthreform for more information.

1—-SHOP refers to the Small Business Health Options Program

For information contact: Richard Cauchi, NCSL Health Program, Denver  For media inquiries, contact Mick Bullock, Mick.Bullock@ncsl.org
This summary is a work in progress and is subject to regular updates — request latest edition via dick.cauchi@ncsl.org

Rev. 3/6/2015 a

_
_A____yv_ NATIONAL CONFERENCE of STATE LEGISLATURES

The Forum for America’s Ideas

Denver Washington
7700 East First Place 444 North Capitol Street, N.W., Suite 515
Denver, CO 80230 : Washington, D.C. 20001

Tel: 303-364-7700 | Fax: 303-364-7800 Tel: 202-624-5400 | Fax: 202-737-1069.
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ASPE Issue Brief Page. 43

APPENDIX TABLE B4

Number of Individuals Determined
N b f
Eligible to Enrcll through the II‘::]?:H:;;S Number of
Marketpiace for 2015 Coverage : Individuals With
Determined or 20 0
.. . Assessed Eligible 15 Plan
- Eligible to Enroli in Lo Selections Through
Total Eligible to for Medicaid /
State Name . a Marketplace Plan the
Enroll in a with Financial CHIP by the Marketplaces
Market?lza)ce Plan Assistance Mark(it;:!ace (5)
3)
Number Number Number Number

Nevada 50,696 77,228 28,250 73,596
New Mexico 62,905 49,378 15,522 52,358
Oregon 140,994 111,139 61,828 112,024
Subtotal - SBMs

ﬂi”’ghtg:re_gw 294,595 A 237,745 105,640 237,978
Platform

Alabama 222,610 166,768 10,408 171,641
Alaska 27,056 21,779 3,613 21,260
Arizona 245,307 ' 192,805 49,814 205,666
Arkansas 78,948 65,808 23,006 65,684
Delaware 29,682 23,992 5,985 . 25,036
Florida 1,909,132 1,632,571 126,181 1,596,296
Georgia 664,646 528,944 63,083 541,080
Illinois 408,019 323,657 86,560 345,487
Indiana 252,834 209,754 66,539 219,185
Iowa 57,110 47,154 15,474 45,162
Kansas 121,007 89,471 ' 10,512 96,197
Louisiana 228,809 180,933 7,915 186,277
Maine 88,598 73,370 5,327 74,305
Michigan 387,618 333,890 82,135 341,183
Mississippi 132,596 106,478 10,699 104,538
Missouri 316,984 248,697 34,679 253,430

ASPE Office of Health Policy March 2015
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Number of Individuals Determined

Eligible to Enroll through the ﬂ%’:{?:;;:‘; Number of
Marketplace for 2015 Coverage . Individuals With
Determined or 2015 Plan
L . Assessed Eligible N
Total Eligible to Eligible to Enroll in for Medicaid / Selections Through
State Name Enroll in a a Marketplace Plan CHIP by the the
with Financial Y Marketplaces
Marketplace Plan Assi Marketplace
(2) ssistance (4) (5)
3
Number Number Number Number

Montana 64,632 52,823 2,683 54,266
Nebraska 90,915 73,371 7,218 74,152
New Hampshire - 60,664 44,068 9,294 53,005
New Jersey 307,849 245,148 60,757 254,316
North Carclina 668,702 557,164 47,920 560,357
North Dakota 21,313 18,129 2,013 18,171
Ohio 279,722 229,459 79,963 234,341
Qklahoma 156,795 118,248 12,946 126,115
Pennsylvania 539,023 433,287 126,853 472,697
Scuth Carolina 257,282 205,800 21,106 210,331
South Dakota 27,626 22,496 2,861 21,393
Tennessee 306,785 222,782 40,373 231,440
Texas 1,535,857 1,177,520 146,548 1,205,174
Utah 164,262 141,539 29,017 140,612
Virginia 470,998 355,017 36,569 385,154
West Virginia 40,358 33,409 5,063 33,421
Wisconsin 237,426 205,697 27,628 207,349
Wyoming 26,180 21,633 847 21,092
TOTAL - States
Using the
HealthCare.gov 10,721,940 8,641,406 1,367,229 8,838,291
Platform
Notes:

“N/A™ means that the data for the respective metric are not yet avaiiable for a given state.

(1) Unless otherwise noted, the data in this table represent cumulative Marketplace enrollment-related activity for 11-15-14 w0 2-
15-15 ({including SEP activity through 2-22-15). These data also do not include any enrollment-related activity relating to
individuals who may have applied for and/or selected a 2014 Marketplace plan during the reporting period, as a result of having
been eligible lor a Special Enroilment Period {SEP). ‘This table only reflects data for the individual market Marketplaces. For

additional technical notes information, please refer to Appendix I of this report.

- ]
ASPE Office of Health Policy

March 2015
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APPENDIX TABLE C3

Number of Individuals Determined
Eligible to Enroll through the Nur_nt_)er of MNumber of
Marketplace for 2015 C Individuals Individuals With
arketplace for overage Determined or n dua
. . Assessed Eligible .
Total Eligible to Etigible to Enroll in for Medicaid / Plan Selections
State Name Enroll in a a Marketplace Plan CHIP by the Through the
with Financial Marketplaces
Market(pl;.;ce Plan Assistance Mark(s:-‘t)place (5)
(3) ‘
Number Number Number Number
_ 0 o s & & gt
California {6) {7) 1,138,456 535,032 1,056,164 1,412,200
Colorado (7) {8) 132,077 N/A 85,432 140,327
Connecticut (%) 167,193 124,803 277,336 109,839
District of Columbia 7,539 1,714 9,355 18,465
Hawaii 24,568 12,306 32,854 12,625
Idaho 215,145 163,829 314,398 97,079
Kentucky 223,335 138,320 152,529 106,330
Maryland 120,632 85,345 154,194 120,145
Massachusetts 246,397 164,849 276,060 140,540
Minnesota (10) 71,451 38,382 106,654 59,704
New York (11) 1,006,505 498,707 357,456 408,841
Rhode Isiand 44,097 33,604 65,396 31,337
Vermont 57,533 22,660 16,922 31,619
Washington 239,848 176,295 818,697 160,732
TOTAL - SBMs Using .
Their Own
Marketpiace :
Platforms 3,694,776 1,995,846 3,723,447 2,849,783
Notes:

“N/A™ means that the data for the respective metric are not yet available for a given state.

{1) Unless otherwise noted, the data in this table represent cumulative Marketplace enroliment-related activity for 11-15-14 to 2-
15-15 (including SET activity through 2-22-15). These data also do not include any enroliment-related activity relating to
individuals who may have applied for and/or sclected a 2014 Marketplace plan during the reporting period, as a result of having
been eligible for a Special Enrollment Period (SEP). This table only reflects data for the individual market Marketplaces. For
additionaj technical notes information, please refer to Appendix D of this report.

(2) “Individuals Determined Eligible to Enroll in a Plan Through the Marketplace™ (i.e., earoliment through the Marketplaces for
a 2015 Marketplace plan) represents the total number of individuals for whom a Completed Application has been received for the
2015 plan year (including any individuals with active 2014 Marketplace enroliments who returned to the Marketplaces and
updated their information), and who are determined to be eligible for plan enrollment through the Marketplaces during the

ASPE Office of Health Policy
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reference period, whether or not they qualify for advance payments of the premium iax credit or cost-sharing reductions. These
individuals may or may not have enrolled in coverage by the end of the reference period. Individuals who have been determined
or assessed eligible for Medicaid or CHIP arc not included. Note: With the exception of states that treated all of the individuals
who selected 2015 coverage through the Marketplaces, this number only includes data for individuals who applied for 2015
Marketplace coverage in completed applications. Tt does not include individuals who were automatically reenrolled. Thus, the
number determined eligible for 2015 coverage may be lower than the total number of 2015 plan selections (which includes
reenrollees).

(3) “Individuals Determined Eligible to Enroll in a Plan Through the Marketplace with Financial Assistance™ (i.¢., enrollment
through the Marketplace for 2 2015 Marketplace plan with Financial Assistance) represents the total number of individuals
determined eligible to cnroll through the Marketplace in a Marketplace plan who qualify for an advance premivm tax credit
{APTC), with or without a cost-sharing reduction (CSR) for the 2015 plan year (including any individuals with active 2014
Marketplace enrollments who returned to the Marketplace and updated their information). These individuals may or may not
have cnrelled in coverage by the end of the reference period

{(4) “Individuals Determined or Assessed Eligible for Medicaid / CHIP by the Marketplace™ represents the number of individuals
who have been determined or assessed by the Marketplace as eligible for Medicaid or CHIP based on their modified adjusted
gross income {(MAGI). In some states, completed applications for individuals, whom the Marketptace has assessed as potentially
eligible for Medicaid or CHIP, based on MAGI, are transferred to the relevant state agency for a final eligibility determination.
In these “assessment states” the data include those accounts where & final decision is pending. In other states, the Marketplace
has been delegated the final Medicaid/CHIP eligibility determination responsibility for these individuals. Thus, this data element
includes FFM determinations and assessments, regardless of the state Medicaid/CHIP agency’s final eligibility determination, if
applicable. These data may vary from accounts transferred via “flat file” to states by the FFM. Quality assurance continues on
Medicaid assessments and determinations. Note: Marketplace Medicaid/CHIP eligibility determination and assessment data in
this report cannot be added to eligibility determination data in the most recent monthly Medicaid and CHIP Applications,
Eligibility Determinations, and Enroliment report {available on Medicaid.gov) which covers data through December 2014. In the
Marketplaces, some of the individuals assessed or determined eligible for Medicaid or CHIP by the Marketplace and reported in
this report may also be reported in the monthly Medicaid and CHIP Applications, Eligibility Determinations, and Earollment
Report when the state has made an eligibility determination based on the information provided by the Marketplace. Total
Medicaid/CHIP enrollment is reported in the monthly Medicaid and CHIP Applications, Eligibility Determinations, and
Enrollment Report, and is a point-in-time count of total enroliment in the Medicaid and CHIP pregrams at the end of the monthly
reporting period.

(5) “Individuals With 2015 Marketplace Plan Selections” represents the total number of individuals determined eligible to enroll
in a plan through the marketplace” who kave selected a 2015 Marketplace medical plan for enroflment through the Marketplaces
or, after December 15, have been automatically reenrolled in Marketplace coverage (with or without the first premium payment
having been received directly by the issuer) during the reference period. This is also known as pre-effectuated enrollment,
because enrollment is not considered effectuated until the first premium payment is made, and this figure includes plan selections
for which enroliment has not yet been effectuated. These data do not include a count of the number of individuals who have
selected a standalone dental ptan; or individuals who may have selected a 2014 Marketplace plan during the reporting period, as a
result of having been granted a Special Enroliment Period (SEP). Except for three states, the data for total number of plan
selections removes cancellations and terminations. Minnesota does not remove either from its total plan selection data, whereas
DC removes cancellations and terminations from its automatic reenrollment data and New York removes cancellations and
terminations from its active and automatic reenrollee data.

(6} California reports data through 2/22/15.

(7) Reported Medicaid + CHIP eligibility assessment totals may be underreported, as CA and CO employ processes that do not
capture all Medicaid + CHIP eligibility assessments,

(8) Colorado data for individuals applying and those eligible for a QHP does not include individuals automatically reenrolled.
Therefore, the number of individuals completing applications, and those eligible for a QIIP, is less than the total number of
individuals enrolled. Colorado’s Marketplace, Conneet for Health Colorado, and the Medicaid Agency, use the Shared Eligibility
System to determine ¢ligibility for Medicaid, APTC/CSR, and CHIP. Therefore, the data provided by Colorado for “Individuals
Assessed Eligible for Medicaid/CHIP” only include new individual determinations for the Medicaid and CHIP programs
processed between 11/15/14 —2/21/15. These data do not inciude redeterminations, recertifications, and renewals for Medicaid
and CHIP,

(%) Connecticut’s number of individuals assessed cligible for Medicaid/CHIP is greater than the number of individuals applying.
This results from Medicaid redeterminations for individuals who already have an initial application with the exchange.

(10) Minnesota data for number of individuals assessed eligible for Medicaid/MinnesotaCare represents dala through 2/22/135.

(11) New York eligibility data represent individuals who have an active eligibility determination on or after 11/15/14. The
number of individuals applying represents individuals in accounts that were created on or after 11/15/14. This figure does not
include renewals, or other eligibility determinations for accounts created before 11/15/14.

Source: Centers for Medicare & Medicaid Services, as of 3-6-15.

e |
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Financial Sustainability
Planning Update

b
B

com | 1.885.995.6649 THEFLACE TO SHOP, COMPARE ANO BUY HEALTH INSURANCE. Affordably. .

Individual Marketplace
Technology Update

o "
nmhiX | sewsEccosHEMTRINSIRANCE EXCHANBE | boWallnmicom | 1.065.996.6459 THE PLACE TQ SHOP, COMPARE AND BUY HEALTH INSURANCE. fiffurdably. ﬂ

Proposed Financial Sustainability Plan
for Public Comment

* Proposal: Adopt a market-wide assessment of specific health insurance
issuer premiums (based on each issuer’s current market share} to raise the
revenue needed to support the Exchange.

® I[ssuers Subject to Proposed Assessment (In Accordance with
NMSA 1978, § 59A-23F- 4(B)): Issuers offering major medical plans on and
off Exchange and dental issuers offering products on the Exchange.

¢ Proposed Preminms (o be Assessed (BeWellNM would only assess
premiums of issuers offering major medical plans on and off Exchange and
dental issuers offering products on Exchange) :
~ Option 1: Major medical, Medicaid and dental premiums.
~ Option 2: Major medical, Medicaid, dental, vision, life, Medicare
supplement, long-term care, disability income, specified disease,
accident-only and hospital indemnity policies

nmhix | com | 1.855.996.5649 THIE PLACS TO SHDP, COMPAILE AND BUY HBALTH INSURANCE, {\ffordably. .

Technology Development

e BeWelINM/HSD Vision: BeWellNM and HSD will work in close partnership
to implement a CMS compliant and integrated consumer friendly individual
marketplace technology system in the fall of 2015 that has been fully tested
and allows for an easy renewal process.

® Govermance Structure: HSD and BeWellNM are in alignment on the
structure needed to ensure we are successful in launching an integrated
technology solution which involves:

— Development of a Project Steering Team (PST) with representation from
key stakeholders including BeWellNM, H5D, OS5I and Carriers to vet key
exchange design and policy decisions

— Development of a Proposal Evaluation Team (PET) with representation
from all parties on the Project Steering Team to evaluate vendor proposals.

* Today’s Updates
— Integrated Project Plan & Timeline - Development of one project plan to
develop integrated system that provides for a seamless consumer experience.

nmhix | ™ | om | 1OBE.996.6449 THE PLAGH TG SHOP, GOMPARE AND BUY HEALTH INSURANCE, {iffardably. .
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- Appropriations
“‘Enacted - Final "~

Act No. 4. An act relating to fiscal year 2015 budget adjustments.
[excerpt]

Sec. 89. VERMONT HEALTH BENEFIT EXCHANGE; REPORTING

On or before March 11, 2015, the Chief of Health Care Reform in the Executive Office shall provide to the
House Committees on Appropriations, on Health Care, and on Ways and Means and the Senate Committees on
Appropriations, on Health and Welfare, and cn Finance the following:

(1) a full accounting of the State and federat expenditures through December 31, 2014, on the
development and implementation_of the Vermoent Health Benefit Exchange:

{2) the projected remaining development and implementation costs through December 31, 2015;

{3) the remaining balance in any federal grants awarded to Vermont for the develonment and
implementation of the Vermont Health Benefit Exchange: and

{4) the projected expenditures for fiscal years 2015 and 2016 for the sustainable operations of the
Vermont Health Benefit Exchange by funding source and by department, delineating the recurring and nonrecurring
cest components for operation of the Vermont Health Benefit Exchange in the respective fiscal vears.
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LEARN-MORE

State Auditor's Report On The Hawal'l Health Connactor

Jaruary 28, 2015 MNews
HOROLULL, MAWATT - Thie Hawart Heaith Connectar redeased the following statzment on the State's Ao report from Bxetutive Director affray Kissek

“The audit acknovdedzes the Comnectar's pivata roke i protec ‘5 regullatery control aver irs owm heaith care policies in fou of a federal svstem,

5 first yesr of busingss, They incuded deficiendes in the planning pFocess,
procurement, and goversenie, The recommensaticns aik reasonable and have been addressed.”

The audlt findings detaiied many of the thalienges the Connecor ertosntered dy

Thie ttanagervient and Board of e Coneectar are working with thie Auditor to mike reels

Fiat thie acganization operales oo manner that asstaes vompliangs itk
applicable statutary and regutatory gulidelines, and, is transparent and efficient as it continues 10 sevelop this imgortantressaxce for fe commrnity.

fa1 it responge Lo tha Audis, the Connector noted ihat stihea the State Auditor began working on its repert in fandary 2414, numereus thangas have been made to address
the concerns centaingd in thie audit, The Conneciar has rompleted a Strategic and Sustainaiifity Plan fomssed on a sp rmission, vision, and valtre propesitian of
harmerining the Affordatile Care Actwith the provislons of Hawaits Prepaid Health Cara Aot of 19747 whichwas submitted to the Legistature en December 31, 2014, and
made putic on the Connerior's webste.

Strlct controls on the procurement precess ave in place, and the relaticnship with certain contractors and sendce providers fias sithey been terminzted or ravised, The
Connscar (s also warking dosely with its Legislative Oversiait Commmities Lo enstie thak it continues bo mprove its operatiens 3 envafment increases & rosts are
rauced,

Thie Hawaii

th Connector continues i enri fesidents across te stare in Righ cuality, low cost nieatth covivge, Mors than 16504 residerts have erenlied for hasith
insurance through the Connector since Ottobier 2013, Spen envafment far ndividusly ends on Febinlary 15, 2015 for heafth coversge this year,

&bout the Hawal{ Hezlth Connactor

The Hawali Health Connecor 16 the ondne hestth insurance marketplace for Haw
o fing affordable, guality coverage far the king-term futuge, 1t allkwes residents full
plans online, and the appodunity to recelve tax o I corpiianes with the federsd Affordable Core Act(BCA), The Connsclor viss estabilished
201 In order to provide health insurance coverage tal presenses the unique culture of Haw:

esitients, The Cox 1o provice s place far individuals and small businesses

lirne zecess o the Cannectars i assisters, the dbilty to compare heath insurance
snerprofi o
ant builds on Hiswall's d0year bistary of enswlag healih naurance

id Health Care Act. The Connector i comimitted to 3 better keaiti futurs for every reskiont of Hawatl, Far mave inforeratior, visi

Alzation

coverege for residents throsgh the Prep
wiepy.Haalidealionn

(I,
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Connecticut’s Official Health Insurance Marketplace

Testimony of Access Health CT
Before the
Connecticut General Assembly Insurance and Real Estate Committee
March 3, 2015

Senate Bill 1025: AN ACT AUTHORIZING THE CONNECTICUT HEALTH
INSURANCE EXCHANGE TO ESTABLISH SUBSIDIARIES.

Good Afternoon Senator Crisco and Representative Megna, members of the Insurance
and Real Estate Committee.

My name is Jim Wadleigh, Chief Executive Officer of Access Health CT, the
Connecticut State Health Insurance Exchange.

‘Thank you for the opportunity to give testimony before your committee.

'm here today to speak in strong support of Senate Bill 1025, which was submitted by
Access Health CT and seeks to allow our organization the legal ability to establish
subsidiaries. Many other governmental and quasi-public entities in the state of
Conneclicut have the authority to create and have created legal subsidiaries to help
further their public purposes. Those entities that have established subsidiaries have the
legislative authority to do so in their enabling legislation. The reasons for Access Health
CT pursuing this path are (i) to support the exchange’s need to be financially self-
sustaining, and (ii} to allow the exchange to offer ancillary lines of business that will also
support the exchange’s operations. State and federal law require the exchange to be
financially self-sustaining, and while the exchange is currently charging a market-wide
carrier assessment, this funding alone may be insufficient to fund the exchange’s
operations. Therefore, the exchange will need to generate other sources of revenue to
support its public purpose.

The expertise, business processes and technology developed by the exchange over the
past three years have significant value. This value can be captured for the benefit of
the exchange through active marketing of these services to entities such as other state
exchanges, public or private health insurance marketplaces, or third party vendors
serving these exchanges or markeiplaces, as examples.
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As we look to pursue this avenue, these types of activities can be conducted most
efficiently, and risks to the exchange more effectively managed, if such aclivities are
conducted by subsidiaries of the exchange.

To date we have seen robust interest in Access Health CT's offerings, with states like
Maryland already utilizing portions of our underlying IT code, and taking advantage of
Access Health CT’s training materials and curricuium. Conversations with other states
and organizations are ongoing, taking place under the direction of Peter VanLoon who
is the director of Access Health Exchange Solutions, the current division within Access
Health CT which is puréuing this innovative concept. The exchange is also interested in
offering ancillary products, such as vision benefits and aduit only dental insurance
products, but federal regulation prohibits the exchange from offering such other lines of
business unless they are offered through separate legal entities.

As the exchange continues to serve the residents of the state of Connecticut by
providing improved access to health care coverage, and in turn health care services,
and as it leads the nation in the development and deployment of a state based
marketplace, allowing for the expansion of Access Health CT's services through the
creation of legal subsidiaries will help ensure the organization’s long term self-
sustainability so that it may continue to support the residents of Connecticut.

For all these reasons | ask for your support in moving Senate Bill1025 forward.
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The Shumlin administration is working with the state’s health insurance carriers to reconcile millions of dollars in

billing discrepancies resulting from Vermont Health Connect’s lack of key funcitions.

The reconciliation process has been going on for about three weeks, according to Lawrence Miller, Gov. Peter
Shumlin’s chief of health care reform. Because automated functions on the state’s online insurance exchange are not
working, the state’s carriers — Blue Cross Biue Shield and MVP Health Care — have millions in premiums on their
books that they have not received payment for.

The state has been scrambling to manually process paperwork to make up for the lack of automation on the website
since its launch in QOctober 2013, Miller said the focus has besn on signing people up for coverage and helping them
retain it.

“They were not necessarily processing terminations or cancellations as a very high priority,” Miller said.

As a tesult, the insurance carriers in many cases were not told by the state that they should stop billing customers.
They are now working with the state and its contractors to compare records and determine if they are really owed
money for the unpaid premiums on their books.

There is also a pool of money collected by Benaissance, a health care benefits adminisiration firm the state uses to
process })éylllents, that has not been distributed. The money represents premium payments sent by customers but
without erough information to apply the credit to an account. There are at least “a few hundred checks™ in that

category, according to Miller.
All sides are hesitant to say for sure how much money is at stake. But Health Care Reform Chief Lawrence Miller
said at one point Blue Cross Blue Shield thought it conld be as high as $4 million.

All sides are hesitant to say for sure how much money is at stake. But Miller said at one point BCBS thought it could

be as high as $4 million,



“] hesitate to quantify it until they’ve actually gone through the worl,” Miller said. “It represents maximuim exposure
because if there are claims in there where people were covered and they do actually owe money, then we’il go ahead
and work with them to collect that.”

Cory Gustafson, director of government and public relations for BCBS, said the company does not have a clear idea
of how large the discrepancy is.

“It continues to change, and the reconciliation process changes that even further,” he said.

Miller said about 70 percent of the cases that have been resolved were the result of customers’ terminating their
policies without the carriers knowing. If that percentage were to hold for ali of the cases in question, the carriers
could still be owed a significant amount of money.

“There is a chance,” Gustafson acknowledged.

The amount in question is significantly higher for BCBS than for MVP. Blue Cross sells more insurance plans in
Vermont, but it also had a policy of keeping those plans on the books rather than risk mistakenly canceling them.
MVP canceled policies more freely to avoid such a risk, Miller said.

“They didn’t want that exposure. We had a bunch of people that we had to intervene with -— hundreds ~— where

MVP didn’t check with Vermont Health Connect,” Miller said. “They just did it.”
"We had a bunch of people that we had to intervene with - hundreds - where MVP didn't check with Vermont Health
Connect." - Lawrence Miller

Still, Gustafson said clearing up the discrepancies remains a priority for Blue Cross Blue Shield. And he said the
company is counting on the Shumlin administration to deliver on its promise to complete work on the automated
systems that the exchange now lacks.

“To us, our accounts receivable balance really symbolizes how important it is for the governor’s plan to be
implemented to get to a fully functional exchange. The exchange isn’t going anywhere,” Gustafson said.

The administration has said those automated functions will be in place by the end of May. If not, the administration
has gaid it will abandon the state exchange and transition to one managed by the federal goverment,

Miller said the next version of the website is expected by May 30, at which time he expects all of the 2014 billing
issues to be resolved, as well as any created this year.

“It all has to be wrapped up before go live,” he said. “We want a clean and stable data set.”

Both the state and the insurance carriers said they were aware that issues were likely when the exchange launched

without all of the automated functions working,

"To us, our accounts receivable balance really symbeolizes how important it is for the governor's plan to be
implemented to get to a fully functional exchange. The exchange isn't going anywhere.”" - Cory Gustafson, BCBS
director of government and public relations

“We all knew we were going to have to go through the reconciliation process, and we all knew it would be a bear the
first year,” Miller said. *... This is not a dispute between the state and Blue Cross right now, or MVP.”

Some “differences of opinion” could emerge once the reconciliation process is completed if the carriers’ books are
nof balanced, Miller said.

“If there 1s some bad debt at the end of that process it’s going to be a question of what’s the expected rate of bad debt
accumulation at a carrier,” Mifler said. “We shouldn’t cover what’s normal.™

MVP spokeswoman facqueline Marciniak issued a brief statement Tuesday.

“MVP Health Care is committed to working with exchange officials to reconcile discrepancies and develop a solution
that is mutually beneficial 1o our members and to the state of Vermont,” she wrote in an email.

This storv originally appeared in the Rutland Herald and has been republished through a partnership with the

Vermont Press Bureau.
© 2015 Vermont Public Radio
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Tax Season Special Enrollment Periods

The second open enroliment period (OEP) under the Affordable Care Act ended on February 15, with more than
11.4 million people enrolled in coverage through the Federal and state Marketplaces.’ Attention now turns to
the 2014 tax season. Many tax filers who were uninsured for all or part of 2014 are learning for the first time
that they must pay a penalty, and have missed the opportunity to enroli in 2015 coverage. A recent analysis by
the Urban Institute finds significant percentages of uninsured adults who may be subject to the penalty have
heard little or nothing about it, did not expect or did not know if they would have to pay the penalty, and did not
know about the Marketplace enroliment deadlines, if they had heard of the Marketplaces at all.?

The Federal government and eight State-based Marketplaces — in California, Connecticut, Kentucky, Maryland,
Minnesota, New York, Washington and Vermont — have already announced plans to establish a Special
Enrollment Period {SEP) to permit individuals subject to the tax penalty to enroll in 2015 coverage outside of this
year's OEP, thereby minimizing the penalty they could incur when filing their 2015 taxes.?

The Affordable Care Act requires that all Marketplaces provide initial and annual open enrollment periods
{OEPs), during which individuals may enroll in coverage. Additionally, Marketplaces must offer certain “special
enrollment periods,” generally triggered by changes in life circumstances — such as marriage, the birth of a child
and involuntary loss of coverage - that permit individuals to enroll in coverage outside of the annual OEP.
Marketplaces have discretion, however, to establish additional enrollment periods beyond the federal
minimums.”

The “tax season SEPs” announced thus far include the following:

s Federal. The Centers for Medicare and Medicaid Services established a SEP to run March 15 through
April 30 for individuals living in states with a Federally-facilitated Marketplace and not currently enrolled
in coverage through the FFM for 2015 who attest to: (1) paying the penalty for not having health
coverage in 2014 when they filed their tax return; and (2} first becoming aware of, or understanding the
implications of, the requirement to have coverage after the end of open enroliment and in connection
with preparing their 2014 taxes.”

e California. Covered California announced a SEP available from February 23 to April 30 for “consumers
who did not know or understand there was a tax penalty for being uninsured in 2014 or who learned

' 4.5, Department of Health and Human Services, Open Enrollment Blog. 2/18/15.
http://www.hhs.gov/healthcare/facts/blog/2015/02/open-enrollment-week-thirteen.htmi

* Michael Karpman, Genevieve Kenney, Sharon Long and Stephen Zuckerman. “QuickTake: As of December, Many
Uninsured Adults Were not Aware of Tax Penalties for Not Having Coverage, the Marketplaces, or the Open Enroliment
Deadline.” Urban Institute Health Policy Center. 2/19/15. http://hrms.urban.org/auicktakes/As-of-December-Man-
Uninsured-Adults-Were-Not-Aware-of-Tax-Penalties.htm!

* The Special Enrollment Period does not impact individuals’ reguirement to pay the penalty for being uninsured in 2014,
45 CFR §155.420

* Centers for Medicare and Medicaid Services Press Release, 2/20/15.
hitp:/fwww.cms.gov/Newsroom/MediaReleaseDatabase/Press-releases/2015-Press-releases-items/2015-02-20.html

Support for this resource provided through a grant from the Robert Wood Johnson Foundation’s
State Health Reform Assistance Network program.
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they may face a penalty for 2015.” Applicants must attest that they did not know there was a tax penalty
by selecting “Informed of Tax Penalty Risk” when submitting an application online.”

e Connecticut. Access Health CT’s CEQ announced that a month-long special enrollment period, likely in
April, will take place for those who are learning for the first time that they face a tax penalty for being
uninsured in 2014.”

e Kentucky. Governor Steve Beshear announced that kynect will provide a SEP from March 2 through April
30 for individuals “unaware of possible tax penalties.”®

e Maryland. Maryland Health Connection established a SEP to run March 15 through April 30 for
Marylanders “who must pay the penalty for lacking health insurance in 2014 and who attest that they
became aware of the penalty during this income tax filing season after the Feb. 15 close of open
enrollment for 2015 coverage.””

s  Minnesaota. MNsure has established a SEP from March 1 through April 30 for “individuais who are
required to pay a penalty for being uninsured in 2014 as they file their 2014 tax return.”"®

s New York. To apply for coverage during the NY State of Health’s SEP, open from March 1 through April
30, individuals must attest that upon filing their 2014 taxes, they paid the penalty for not having health
insurance in 2014 and first became aware of or understood the implications of not having health
- 11
insurance.

* Washington. The Washington Health Benefit Exchange directs “customers who were unaware of the tax
penalty” to complete an online application and to calt the Marketplace’s Customer Support Center when
prompted to select a type of SEP. The SEP began on February 17 and ends on April 17. Individuals must
select a plan and submit payment by the deadline to effectuate coverage. 2

s Vermont. Vermont Health Connect’s SEP is available to those “who learn abgut the new federal fee
when they file their 2014 taxes.” Individuals must apply and select a plan within 60 days of discovering
their penalty, but no later than May 31.7

® Covered California Press Release. 2/20/15. hito://news.coveredea.com/2015/02/covered-california-offers-
consumers.htmi

7 Matthew Sturdevant. “This Time Around, Access Health CT Enrolled 204,358, Most of Them in Medicaid.” Connecticut
Now. 2/23/15. hitp://www.ctnhow.com/business/hc-access-health-ct-enroliment-20150223,0,6315148 storv

8 Governor’'s Steve Beshear's Communications Office Press Release. 2/24/15.
http://migration.kentucky.gov/Newsroom/governor/20150224kynect.htm

? Maryland Health Connection Media Release. 2/25/15. hitp://marvlandhbe com/wp-content/uploads/2035/02/02252015-
SpecialTaxEnroliment pdf

¥ MNsure Press Release, 2/18/15. hitps://www.mnsure.org/news-room/news/news-detail.jsp id=486-156688

Y NY State of Health Press Release, 2/24/15. http://info.nystateofhealth.ny.gov/news/press-release ny-state-heaith-
announces-special-enroll ment-period-uninsured-new-vorkers-facing

. Washington Health Benefit Exchange Press Release, 2/16/15. hitp://wahbexchange org/news-resources/press-
room/press-releases/wa-healthplanfinder-spring-sep

P Vermont Heaith Connect. htip://info.healthcornect.vermont.gov/QualifvingEvents

Support for this resource provided through o grant from the Robert Weod Johnson Foundation’s
State Health Reform Assistance Network program.



King v. Burwell: Unpacking The Supreme Court Oral Arguments

Timothy Jost
March 5, 2015 (excerpt of blog post at Health Affairs)

One March 4, 2015, the United States Supreme Court heard oral arguments in King v. Burwell. .. ...
Plaintiffs’ Argument ‘
Standing. Mr. Carvin had hardly taken the podium when Justice Ginsburg began raising
questions about the standing of the plamtiffs. The federal courts are limited by the
Constitution to hearing “cases or controversies,” which has been interpreted to mean that
they cannot hear cases that are solely political areuments in which no one has suffered
injury. There have been a number of media reports in recent days questioning whether the
plaintiffs in this litigation have been injured in any way, and Ginsburg asked Carvin to
address this. Although the lower courts had decided the plaintiffs had standing, the
question is jurisdictional and the Supreme Court can dismiss a case on its own on the basis of standing even though
neither party raises it.

The meaning of exchange in the ACA. Justice Breyer did move on to press Carvin, repeating the key argument of the
government that “exchange” 13 a defined term under the ACA. It is defined as a 1311 exchange, which in tumn is defined
as an exchange “established by a state.” Section 1321 requires HHS to set up “such exchange,” that is a “required” 1311
state exchange when a state elects not to do so. :

Interpreting the ACA to avoid unconstitutional coercion. And here they reached what may well prove to be the turning
point of the argument. Justice Sotomayor pointed out that if the plaintiffs’ argument is right, states that elect not to
operate their own exchanges face tremendous penalties. Not only do their residents lose the tax credits, but their
nongroup insurance markets will collapse and they will be blocked from reducing Medicaid eligibility (and states that
already have may lose Medicaid funding altogether). This is clearly, Sotomayor argued, unconstitutionally coercive under
recent Supreme Court cases. '

Mouse holes. Mr. Carvin argued that there was a great deal of legislative history suggesting that exchanges were valuable
as one-stop shopping markets, but no legislative history suggesting that premium tax credits were essential for them to
work. Justice Sotomayor responded, however, that Congress would have not hid a provision this threatening to the states
in a “mouse hole,” like the section of the law dealing with calculation of tax credits, since its consequences were
potentially so great.

The consequences of the competing statutory interprefations. Justice Breyer moved on to point out a rumber of
anomalies caused by Carvin’s interpretation of the statute: employers in a federal exchange state do not have to pay the
employer mandate penalty unless they have an employee in a state-exchange state, in which case they do; federal
exchange states must maintain their 2010 Medicaid eligibility standards forever while states with state-operated
exchanges do not; federally facilitated exchanges cannot have qualified individual enrollees.

A key point of contention. As Mr. Carvin’s opening argument drew to a close, a key disagreement came into focus. As
Mr. Carvin tried to explain what “qualified individual” could mean other than an individual eligible to enroll through an
exchange; he contended that, having established his interpretation of “Exchange established by the State” as a fixed star in
the firmament, it was only necessary to interpret the remainder of the statute to avoid an absurd result. Justice Kagan
responded,

But we are interpreting a statute generally to make it make sense as a whole, right? We look at the whole text. We don’t

look at four words. We look at the whole text, the particular context, the more general context, try to make everything
harmonious with everything else.



The Government’s Argument

The government’s statutory interpretation approach. His merits argument was that, first, the only way to read the text of
the ACA to make sense was to conclude that federally facilitated exchanges could grant premium tax credits; and, second,
that this reading was compelled by the Act’s structure and purpose. The plaintiffs’ reading of the statute would create
“rump exchanges doomed to fail,” and “make a mockery of the statute’s . . .. express textual promise of State

flexibility.” It would lead to insurance death spirals and deprive millions of affordable care.

Coercion redux. Justice Alito then asked whether General Verrilli agreed that the plaintiff’s interpretation of the statute
made it unconstitutionally coercive. This question put General Verrilli in a difficult position, as the Solicitor General’s
job is to defend statutes against claims of unconstitutionality, but General Verrilli did admit that this was a “novel

issue.” Justice Kennedy rejoined the debate at this point, contending that the plaintiff’s argument did raise an issue of
unconstitutional coercion, and that the doctrine of constitutional avoidance would seem to apply. Without conceding
unconstitutionality, General Verrilli assented that constitutional avoidance should apply, and not just because the
plaintiff’s interpretation was coercive but also because the states were not given adequate notice of the consequences of
failing to operate their own exchange. '

An interesting approach from Justice Alito. At this point Justice Alito made a truly novel suggestion. What if we ruled
for plaintiffs but delayed the mandate to the end of the tax year? Verrilli questioned the authority of the Court to do this
— the Court cannot simply create tax credits not authorized by Congress — but also pointed out the tremendous practical
problems of establishing an exchange in this short a time frame.

What did Congress want? General Verrilli moved on, refocusing the discussion on the objective, textual, indications of
what Congress in fact did in 2010. First, it created federal exchanges, which made no sense if Congress thought every
state would establish its own exchange. This scheme, Verrilli contended in response to an interjection from Justice
Kennedy, promoted federalism by giving the states a choice as to how to participate in the implementation of the act.
Second, the title of section 1321, which creates the federal exchange, refers to state flexibility, which makes no sense if
the states are effectively given no choice but to operate their own exchange. And third, if Congress really meant to
bludgeon the states into creating exchanges under threat of losing the premium tax credits, it would not have buried the
threat in a section on calculating tax credits where no one would see it.

The heart of the matter. Justice Alito then asked the central question in the litigation: “If Congress meant to empowet
federal exchanges to grant tax credits, why did it use the phrase “established by the State,” rather than “established under
the Act,” or “established within the State”? Why not say that a federally facilitated exchange is a state

exchange? General Veirilli responded by saying that the statute in fact says “established by the State under section 1311,7
and that 1311 includes federal exchanges.

Chevron deference. At this point Justice Kennedy asked if General Verrilli was contending that the statute was
ambiguous and that therefore the Chevron rule should cause the Court defer to the agency. If so, continued Justice
Kennedy, it seems like a drastic step to defer to the IRS when billions of dollars in subsidies are at stake. IHe further
asserted that precedent suggested the Court should only defer to the IRS on the question of deductions when the law was
“very, very clear,” and that the IRS should have pointed out this ambiguity to Congress.

Plaintiffs’ Rebuttal

As Mr. Carvin began his brief rebuttal, Justice Sotomayor asked Mr. Carvin if his argument for limiting Chevron
deference when tax subsidies were involved did not cut both ways, since had the IRS limited premium tax credits to state-
operated exchanges it would be expanding tax relief for employers and individuals in federally facilitated exchange states
who would be freed from mandate penalties. Mr. Carvin responded by stating that the fact that the employer mandate did
not apply in federally facilitated exchange states was unambiguous and that the government was trying unconstitutionally
to enforce it against states as a form of coercion. He concluded by saying that section 1311 only applies to state-operated
and not federally facilitated exchanges, a curious position since the ACA clearly defines all exchanges as 1311 exchanges,
a fact accepted by Judge Griffith in his ruling for Carvin in the Halbig case.



APRIL 2015

The mission of The
Commonwealth Fund is to
promaote a high performance
health care system. The Fund
carries out this mandate by
supporting independent research
on health care issues and making
grants to improve health care
practice and palicy. Support for
this research was provided by The
Commonwealth Fund. The views
presented here are those of the
authors and not necessarily those
of The Commanwealth Fund or
its directors, officers, or staff,

The State Health Reform
Assistance Network, a program of
the Robert Wood johnson
Foundation, provides in-depth
technical suppert to states to maxi-
mize coverage gains as they imple-
ment key provisions of the
Affordable Care Act. The program
is managed by the Woodrow
Wilson Schoof of Public and
International Affairs a Princeton
University. For more information,
visit www statenetwork.org.

For maore information about this
brief, please contact:

Deborah Bachrach, ).D.
Partner

Manatt, Phelps & Phillips, LL.P
dbachrach@manatt.com

To tearn more about new
publications when they become
available, visit the Fund's website
and register to receive ernail
alerts.

Comronwealth Fund pub. 1811
Vol. 8

The
COMMONWEALTH
FUND

REALIZING HEALTH
REFORM'S POTENTIAL

Innovation Waivers: An Opportunity for
States to Pursue Their Own Brand of
Health Reform

Deborah Bachrach, Joel Ario, and Hailey Davis

Abstract States have long been the testing ground for new models of health
care and coverage. Section 1332 of the Affordable Care Act, which takes ef-
fect in less than two vears, throws open the door to innovation by authorizing
states to rethink the law’s coverage designs. Under State Innovation Waivers,
states can modify the rules regarding covered benefits, subsidies, insurance
marketplaces, and individual and employer mandates. States may propose broad
alternatives or targeted fixes, but all waivers must demonstrate that coverage
will remain as accessible, comprehensive, and affordable as before the waiver
and that the changes will not add to the federal deficit. This issue brief describes
how states may use State Innovation Waivers to reallocate subsidies, expand or
streamline their marketplaces, replace or modify the mandates, and otherwise
pursue their own brand of reform tailored to local market conditions and politi-
cal preferences.

OVERVIEW
The Affordable Care Act (ACA) establishes a new national paradigm for
health coverage while leaving room for considerable experimentation by
states. Indeed, building on a long history of state innovation with coverage,
paymentr, and delivery models, the ACA is fueling far-reaching campaigns
by governors to reform state health care systems across payers and providers.
The door to innovation will be thrown open even fusther in 2017, when
section 1332 of the ACA invites states to find alternative ways to meet the
coverage goals of the law while staying within its fiscal constraines.
Developed with bipartisan support that continues to this day, sec-
tion 1332, known as State Innovation Waivers, authorizes states to request
five-year renewable waivers from the U.S. Departnents of Health and
Human Services (HHS) and the Treasury of the ACA’s key coverage pro-
visions, including those related to benefits and subsidies, the exchanges

{also known as marketplaces), and the individual and employer mandates.”
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Depending on their policy and political priorities, states may propose waivers to pursue broad alter-
native approaches to expand coverage or targeted fixes intended to smooth the rough edges of the
ACA. Some ACA provisions, such as guaranteed issue, may not be waived and all applications must
demonstrate that coverage remains as accessible, comprehensive, and affordable as before the waiver
and that the proposed changes will not contribute to the federal deficir.

In this brief, we examine the requirements of section 1332 and explore how states might
utilize the waivers. We do so with limired guidance from HHS, whose only regulations to date relate
almost entirely to the application process.” Thus, our exploration is based on the statutory language,
considerable experience with exchanges and Medicaid waivers, and interviews with policy experts and

state officials (Appendix A).

THE BASICS
What May Be Waived?

States may propose alternatives to four pillars of
the ACA:

*  Benefits and Subsidies. States may modify the rules governing covered benefits, as well as
the subsidies that are available through the marketplaces. States seeking to reallocate pre-
mium tax credits and cost-sharing reductions may receive the aggregate value of those subsi-

dies to implement their alternative approaches.

*  Marketplaces and Qualified Health Plans. States may replace their marketplaces or sup-
plant the plan certification process with alternative ways to provide health plan choice, deter-

mine eligibility for subsidies, and enroll consumers in coverage.

*  The Individual Mandate. States may FAIR PLAY RULES MAY NOT

BE WAIVED

States may not waive the ACA's
nondiscrimination provisions, which
prohibit carriers from denying coverage

modify or eliminate the requirement that
individuals maintain minimum essential

coverage.

¢ The Employer Mandate. States may mod-

ify or eliminate the requirement that large
employers offer affordable coverage to their

full-time employees.

Waiver Guardrails

State Innovation Waivers must satisfy four criteria:

or increasing premiums based on medical
history. States are also precluded from
waiving refated “fair play” rules that
guarantee equal access at fair prices for
all enroliees.

Comprehensive Coverage. States must provide coverage that is “at least as comprehensive”

as coverage absent the waiver.

Affordable Coverage. States must provide “coverage and cost-sharing protections against

excessive out-of-pocket spending that are at least as affordable” as coverage absent the waiver.

Scope of Coverage. States must provide coverage to “at least a comparable number of resi-

denes” as would have been covered without the waiver.

Federal Deficit. The waiver must not increase the federal deficirt.




INNOVATION WAIVERS: STATES PURSUE THEIR OWN BRAND OF HEALTH REFORM

Coordination with Other Waivers

HHS is required to coordinate and consolidate

the 1332 waiver process with waiver processes

for Medicaid, Medicare, the Children’s Health
Insurance Program, and other federal laws relating
to the provision of health care services. Such con-
solidation of waivers allows for berter alignment of
coverage programs and may create some flexibiliey
in how waiver packages are assessed.

Taken together, these provisions confirm
the ACA’s central policy goal—ensuring that every
American has access to affordable and meaningful
coverage—while giving states considerable flexibil-
ity to decide how best to achieve this within their
borders. Ultimarely, the extent of that flexibility
will be defined by statute, regulation, and most
notably, through the lens of the administration

reviewing the 1332 waiver requests.

POSSIBLE WAIVER STRATEGIES

State Innovation Waivers create a fresh opportu-

CONSOLIDATING 1332 AND 1115
WAIVERS: ARKANSAS

Arkansas' section 1115 expansion waiver,
atso known as the private option, authorizes
the state to use Medicaid funds to purchase
qualified health plan (GHP) coverage on
the marketplace. While the Government
Accountability Office challenged the
programs budget neutrality, the expansion
has been enormously successful. Nearly
200,000 newly eligible adults enrolled

in coverage through QHPs in the Arkansas
marketplace, which substantially increased
its size and helped drive down premium
costs. As prermiums go down, federal costs

‘related to tax credits likewise decrease.

Such savings do not count toward budget
neutrality, however, because they are not
savings to the Medicaid program. Under

a consolidated 1115 and 1332 waiver, one
could envision HHS permitting states to
demonstrate budget neutrality across
waivers. Arkansas Governor Asa Hutchinson
recently alluded to a 1332 waiver as playing
arole in the future of the private option.

nity for states to pursue their own brand of reform tailored to local market conditions and political

preferences. As one commentaror noted, “Without even changing the law, 1332 could change the

ACA almost beyond recognition.” The possibilities are far ranging, but all are subject to the coverage
and fiscal guardrails discussed above. There is considerable interest in the waivers across the political
spectrum, although few state officials have identified a particular path forward. The most compelling
ideas may emerge after state officials and key stakeholders come together and—through the public
and transparent process required under section 1332—forge consensus. Interviews with policy experts

and state officials suggest the following areas of interest.

Rethinking Subsidies for Marketplace Plans

The ACA seeks to make coverage affordable for those above Medicaid income-cligibility levels
through a combination of subsidies that includes premium rax credits and cost-sharing reductions.
Stare officials at both ends of the political spectrum question whether the law’s subsidy rules strike the
right balance. Some are concerned that cost-sharing levels are too high and will impede access to care.
Others would welcome health plans with greater cost-sharing and lower premiums to attract younger
and healthier populations. Both approaches seek to minimize “substdy cliffs” (dramatic drops in sub-
sidy amount as income rises) and establish more graduated subsidies.

For example, a state may pursue a consolidated 1332 and Medicaid waiver to smooth the
subsidy cliff faced by individuals moving from Medicaid to the marketplace. It could align premiums
for higher-income Medicaid enrollees with those of lower-income marketplace enrollees and, in doing
so, could redeploy the aggregate value of tax credits and cost-sharing reductions to increase subsidies

for those with more modest incomes and develop more graduated subsidies.



Alrernately, some states may pursue the
addition of high-deductible, lower-premium plans
with greater cost-sharing than is currently allowed
in the marketplaces and use the savings to offer
health savings accounts to ease cost burdens on
low-income individuals—similar to what Indiana
has implemented for its Medicaid enrollees. While
this may increase the number of individuals covered
and decrease premiums if the overall risk pool is
improved, the waiver application would need to
meet the requirement that coverage be at least as
affordable as coverage absent the waiver. The same
concerns would apply to states interested in allow-
ing value-based purchasing models that increase
cost-sharing for lower-value services or lower-qual-
ity plans. Such waiver approaches would have to
address how the benefits to some consumers would
be balanced against the increased costs to others.
States also must be mindful that current spending
on subsidies will influence the amount available

through a 1332 waiver.

Reforming the Marketplaces

The marketplaces play a central role in the ACA,
though some states have done little to support
them (ceding control to the federal goverﬁment)
while others are broadening their role. Section 1332
allows for either approach, alchough states cur-
rently using the federal marketplace may be limired
in their ability ro modify its provisions unless and
until the federal marketplace can accommeodate

more state-specific policies. These states may elimi-
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PRECEDENT FOR REDEPLOYING
FEDERAL SUBSIDIES: THE BASIC
HEALTH PROGRAM

Under the Basic Health Program (section
1331 of the ACA), states may receive 95
percent of the aggregate value of subsidies
that otherwise would have gone to
individuals with incomes up to 200 percent
of the federal poverty level who are eligible
to purchase marketplace coverage and

use those funds to offer more affordable
coverage. The method for calculating the
ageregate federal funding available under
this approach suggests how HHS might
calculate the funding available to states
under State Innovation Waivers. Under
Basic Health Program (BHP) regulations,
HHS develops rate cells, breaking down
the potentially eligible population by age
range, geographic area, coverage category,
household size, and income level. The
payment rate is calculated by taking the
sum of 95 percent of the tax credits and
cost-sharing reductions-adjusted for

risk and other factors—multiplied by the
projected number of enroflees within each
rate cell. The aggregate amount the state
receives is equal to the sum of the payment
amounts for each rate cell, reconciled
retrospectively based on actual enrollment,
coverage category, household size, and
income level.

Notably, come 2017, section 1332 will
allow states to accomplish the goals of the
BHP with 100 percent of the aggregate
subsidy amount, rather than 95 percent as
authorized for the BHP.

nate the federal markerplace entirely, however, as long as their waiver applications address the law'’s

coverage and fiscal goals.

Eliminating the marketplaces may be an especially attractive option in smaller states where
only limited numbers use them. States may choose to replace them with a system that offers vouch-
ers for eligible individuals to purchase coverage from any lawful sefler of ACA-compliant coverage.
Alternately, states may leverage the rapid growth of Web brokers and private exchanges to outsource
marketplace functions to one or more competing Web-based sellers. The federal marketplace already
allows a version of this approach, bur states may want to move beyond what is currently allowed by
the sratute.

Other states may want to enhance their marketplaces’ scale and leverage by using a 1332

waiver to offer coverage options for additional populations or even to serve as the sole provider of
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coverage. (Vermont state officials contemplated

CONTEMPLATING THE OPTIONS
POSED BY 1332

In Hawaii, a longstanding and popular

employer mandate, the Prepaid Health

employees or other large purchasing pools to their Care Act, has led to a high coverage rate

(92%) among state residents. Efforts to

reconcile Prepaid Health Care Act and

ACA provisions have created challenges

places are likely to have litde impact on the cover- for Hawaii and motivated the legislature

to establish a task force focused on

1332 waiver possibilities. The task force

has not yet made any substantive

ent populations. recommendations but has engaged

stakeholders in a review of options-a

Replacing or Modifying the Individual and | process that could be a model for other

Employer Mandates states wanting to ensure that all options are
considered in a public and transparent way.

but ultimately did not pursue this approach, cit-
ing fiscal constraints.) States may take incremental

steps in this direction by, for instance, adding state

marketplaces.

Waivers focused on reforming the market-

age guardrails, though states should be mindful of

how changes affect access to coverage across differ-

With some exceptions, the ACA penalizes individu-

als who do not have minimum essential coverage _

or employers that do not offer such coverage. Arguably the least popular provisions in the law, the
individual and employer mandates may be prominently featured in states’ 1332 waiver applications.
Possible alternatives to the individual mandate include implementing penalties for late enrollment
{similar ro Medicare), reducing opportunities for enrollment (e.g., multiyear waiting periods if open
enrollment is missed), or establishing automatic enrollment. On their own, waivers of the individual
mandate would not impacr the comprehensiveness of coverage, though they could reduce the number
of individuals covered, decrease affordability, and increase federal costs (if premiums rise as a result).
Much would depend on how effective the mandate alternative is at maintaining scope of coverage and
a balanced risk pool.

As an alternative to the employer mandate, states may implement a “play or pay” require-
ment in which employers must pay a flat percentage of payroll in benefits or taxes. With the relarively
low enroliment in the Small Business Health Options Program (SHOP), many states may welcome
the flexibility to experiment with new approaches to serving the small business community. While
waivers of the employer mandate might have little impact on coverage, they might have a significant
fiscal impact: such a waiver would reduce the penalty revenue to the federal government and therefore

raise the federal deficit, absent some other waiver component to offset it.

Targeted Fixes

In the earlier sections, we reflect on some of the more expansive ideas that have emerged around 1332
waivers. In this final section, we fook at more targeted approaches. By targeted, we do not mean small
oF unim.portant, but rather approaches thar focus on a narrow slice of the law, such as undoing the
ACA requirement that small-group rating rules apply to businesses with 51 to 100 employees. Other

targeted reforms that were suggested in our interviews include:

*  Filling Coverage Gaps. States might address coverage gaps, such as the “family glitch,”
which makes dependents ineligible for tax credits if they are offered employer coverage,

regardless of whether that coverage is affordable.



Advancing State Reform Priorities. States
might provide incentives for health care
quality improvement by reallocating sub-
sidies to favor plans with higher quality
ratings, as is currently done in Medicare

Advantage.

Grace Periods. States might replace the
ACA’s three-month grace periods for non-
payment with the one-month grace periods

that are comtmon in states for plans outside
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SMOOTHING THE LAW'S ROUGH
EDGES

The Minnesota Department of Human

Services has identified several opportunities
for better aligning coverage rules across
subsidy programs, including:

Income counting. Income is counted dif-
ferently under Medicaid, the state’s BHP,
and the marketplaces.

- Eligibility verification. Verification rules
are not entirely consistent across

the marketplace. Medicaid and the marketplaces.

- Implementation of a consistent enroll-
ment effective date. The ACA and the
Social Security Act use different envoll-
ment start dates for Medicaid, QHPs,
and the BHP.

* Aligning Rules. States might alter the
rules on issues such as the definition and
verification of income to align exchange,

Medicaid, and other program rules. , i
» Definition of American Indian. The defi-

nition of American Indians differs for
purposes of Medicaid and marketplace

coverage.

»  Simplifying Regulations. States might

want to preserve federal reforms, such as

cost-sharing reductions, bur replace com-

plex federal recordkeeping rules.

CONCLUSION ,

State Innovation Waivers involve a delicare balancing act: providing states with considerable latitude
to experiment with alternative coverage mechanisms while also requiring that they continue to meet
the coverage and affordability goals of the Affordable Care Act. Combined with Medicaid waivers,
they may provide states with the opportunity ro move beyond the politics of the ACA and pursue
their own reforms. Indeed, if state policymakers agree on the value of having accessible, affordable,
and meaningful health care coverage for all, then 1332 waivers offer a way to achieve these goals while
reinforcing stares’ leadership role in regulating their insurance markets and serving as the laboratories

of health reform.
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APPENDIX A. LIST OF INTERVIEWEES
Stuart Butler, Ph.ID., Senior Fellow, Economic Studies, Brookings Insritution
Devon Green, Special Counsel for Health Care Reform, Vermont Agency of Administration

Gordon Ito, Insurance Commissioner, Hawaii Department of Commerce and Consumer Affairs, and

Vice Chair, Hawaii State Innovation Waiver Task Force
Scott Leitz, Chief Execurive Officer, MNsure (Minnesota Health Insurance Marketplace)
Robin Lunge, Director of Health Care Reform, Vermont Agency of Administration
John McDonough, Dr.PH., Professor, Department of Health Policy and Management, and Direcror,

Center for Executive and Continuing Professional Education, Harvard University School of
Public Health

Len Nichols, Ph.D., Director, Center for Health Pdlicy Research and Ethics, and Professor of Health
Policy, College of Health and Human Services, George Mason University

Marie Zimmerman, Medicaid Director, Minnesota Department of Human Services
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