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AGENDA
Logan County Board of Commissioners

Logan County Courthouse, 315 Main Street, Sterling, Colorado
Tuesday, May 17, 2016 - 9:00 a.m.

Call to Order
Pledge of Allegiance
Revisions to Agenda
Consent Agenda  

Approval of the Minutes of the May 10, 2016 meeting. 

Acknowledge the receipt of the Treasurer’s report for the month of April, 2016.

Acknowledge the receipt of the Clerk and Recorder’s report for the month of April, 2016.

Unfinished Business 

Consideration of the award of the bid for the 2016 Overlay Program.

New Business

Consideration of the award of the bid for Fairgrounds Sweeping during the Logan County Fair.

Consideration of the award of the bid for Grandstand and Exhibit Center Cleaning during the Logan
County Fair.

The Board will set the dates for the 2017 and 2018 Logan County Fair and Rodeo.

Consideration of the approval of an agreement for Solid Waste Disposition between Logan County and
Energy Recovery Partners LLC for transfer of municipal solid waste from the Logan County Landfill to
an energy facility to be located in Morgan County where the waste will be utilized as feedstock for a
pyrolysis process to generate a synthetic gas which will be burned to generate electricity.

Other Business
Miscellaneous Business/Announcements

The next regular business meeting will be scheduled for Tuesday, May 24, 2016, at 9:00 a.m. at the
Logan County Courthouse. 

Executive Session as Needed
Adjournment

http://www.loganco.gov
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AGREEMENT FOR SOLID WASTE DISPOSITION 
 

This Agreement is made and entered into this _____ day of May, 2016, by and between 
Logan County, a political subdivision of the State of Colorado, herein called “Logan County,” 
and Energy Recovery Partners LLC, a Wyoming Limited Liability Company authorized to do 
business in the State of Colorado, herein called “ERP”. 
 

Whereas, Logan County operates a licensed solid waste disposal site (as defined in 36 
CFR 6.3) located at 24235 U.S. Highway 6, Sterling, Logan County, Colorado (hereinafter 
“Logan County Landfill”) which accepts municipal solid waste, garbage, refuse and similar solid 
waste material discarded from residential, commercial, institutional and community activities, 
including materials that can be recycled (“MSW”); and 
 

Whereas, ERP proposes to develop and operate a waste to energy facility to be located in 
Morgan County, Colorado (the “Energy Facility”), where Eligible MSW (as hereinafter defined) 
including scrap tires will be utilized as feedstock for a pyrolysis process to generate a synthetic 
gas which will be burned to generate electricity. 
 

Whereas, ERP proposes to develop and operate a waste transfer facility at the Logan 
County Landfill where MSW will be received and Eligible MSW will be separated and 
transferred to the Energy Facility. 
 

Whereas, Logan County is willing to direct all MSW otherwise to be disposed in the 
Logan County Landfill to be routed to the ERP Transfer Facility under the terms of this 
Agreement. 
 

NOW, THEREFORE, for $10.00 and other good and valuable consideration, the receipt 
and sufficiency of which is hereby acknowledged, Logan County and ERP agree to the 
following: 
 
1. Term.  The term of this Agreement shall begin upon formal approval and signature by 

the parties hereto, and shall terminate on the 26th year anniversary of the Commencement 
Date specified in Section 3 hereof, unless sooner terminated pursuant to the terms of this 
Agreement.  By delivery of written notice to extend to Logan County not later than 90 
days prior to the expiration of the primary term hereof, ERP shall have a onetime option 
to extend the term hereof for an additional 10-year period upon the same terms and 
conditions specified herein and otherwise upon mutual agreement of the parties. 

 
2. Landfill Operation and Revenues. 

 
(a) Logan County shall remain responsible for the operation and maintenance of 
Logan County Landfill and continue to provide such landfill services to the local 
communities as it may determine from time to time in its sole discretion.  Nothing herein 
shall preclude Logan County from hiring subcontractors or third party operators to 
perform operations at the Logan County Landfill, subject to the terms of this Agreement, 
or to perform any or all of its obligations hereunder.  Nothing herein shall preclude Logan 
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County from conducting operations at the Logan County Landfill other than the operation 
of a landfill and ERP disclaims any interest in such other operations or the revenue 
therefrom. 
 
(b) Logan County shall continue to collect and be entitled to receive all revenue, from 
the operation of the Logan County Landfill as provided in its fee schedule as it may be 
amended from time to time.  Logan County shall be responsible for the collection of such 
fees. 

 
3. Direction to Transfer MSW.  At a date to be mutually determined by the parties (the 

“Commencement Date”), and subject to all of the terms and conditions of this 
Agreement, Logan County will direct transportation of all MSW which would otherwise 
be delivered to the Logan County Landfill to be routed to the ERP Transfer Facility 
without fee or other charge to ERP.  ERP will receive the MSW at the Transfer Facility. 
Notwithstanding the foregoing, Logan County shall be entitled to temporarily divert the 
MSW waste stream back to Logan County Landfill when necessary for cause as 
determined by Logan County Landfill personnel.  “Cause” shall include but is not limited 
to situations involving, a court order, an emergency, excessive wait lines to enter the 
Transfer Facility, an out-of-service Transfer Facility and the like.  Further, the 
unintentional, incidental deposit of MSW in the Logan County Landfill, as opposed to 
deposit with the Transfer Facility as contemplated herein, shall not constitute an event of 
default hereunder on the part of Logan County and shall not give rise to an action for 
damages against Logan County.   

 
4. Direction to Transfer Tires.  On the Commencement Date or other date as agreed to by 

the parties, Logan County will direct transportation of scrap tires which would otherwise 
be delivered to the Logan County Landfill to the Transfer Facility.  Logan County will 
continue to collect tipping fees for the tires which would have been delivered to the 
Logan County Landfill and shall be responsible for the collection thereof.  Logan County 
will allow ERP to accept the tires and transport them to the Energy Facility without fee or 
other charge to ERP.  ERP shall be entitled to receive all end user fees associated with the 
scrap tires it receives and shall be responsible for the collection thereof.  All such tires 
must be handled and transported in accordance with State of Colorado regulations for 
scrap tires. 

 
5. Transfer Facility Inspection.  When the MSW is unloaded at the Transfer Facility and 

prior to the time the delivery truck leaves, ERP personnel shall inspect it to determine 
whether the MSW is Eligible MSW (as defined on Appendix A) and segregate the 
Eligible MSW for transfer to the Energy Facility.  Logan County Landfill personnel shall 
be entitled to be physically present for such inspections.  ERP shall assume responsibility 
and ownership of the Eligible MSW once it is segregated (“Accepted MSW”).  On-site 
ERP staff will then record the delivery and package the Accepted MSW for transfer to 
the ERP Energy Facility.  ERP will inspect all MSW and remove all Accepted MSW 
from the Transfer Facility within 24 hours (48 hours on weekends) after it is unloaded at 
the Transfer Facility by the waste originator, subject to matters of force majeure.  Logan 
County shall have no responsibility or liability for Accepted MSW.  ERP will be 
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responsible to provide any oversight or staff that it deems necessary to supervise the 
unloading and inspection of the MSW at the Transfer Facility, and for the loading and 
transport of same to the Energy Facility, all at its own expense. 

 
6. Ineligible MSW.  ERP will have the right to return MSW that is not Eligible MSW and 

which has been segregated during the inspection process at the Transfer Facility.  ERP 
reserves the right to reject MSW that is deemed at the Transfer Facility to be hazardous 
or may cause health related concerns for ERP employees or otherwise not Eligible MSW, 
at the time ERP staff inspects the MSW at the Logan County Landfill.  Rejected MSW 
shall be loaded into a container by ERP personnel, weighed and deposited at Logan 
County Landfill or shall be returned to waste originator as determined by Logan County 
policies and Logan County Landfill personnel. 

 
7. Return of Unused Waste Stream.  At the Energy Facility, ERP will sort, store and 

process the combustible solid waste for use in a gasification process to generate 
electricity.  ERP shall have the right to return solid waste items which are determined at 
the Energy Facility not suitable for gasification such as glass or no. 3 plastics without fee 
or charge by Logan County if such materials are otherwise allowed by Logan County as 
acceptable waste as determined by Logan County Landfill personnel in accordance with 
Logan County Landfill policies then in effect.  All such returned materials will be 
allocated in accordance with the procedure and in the percentages as set forth on 
Appendix B.  ERP will record and report the monthly description and weight totals of any 
solid waste returned to the Logan County Landfill.  Notwithstanding the foregoing ERP 
shall not be entitled to return any Accepted MSW that is deemed to be hazardous after 
removal from the Transfer Facility, and Logan County shall have no responsibility or 
liability for the same. 

 
8. Third Party Disposal.  ERP reserves the right to negotiate and enter into contracts with 

third-party entities for the purpose of selling or disposing of materials removed from the 
Transfer Facility but otherwise rejected or sorted out of the waste stream at the Energy 
Facility, and receive the proceeds thereof. 

 
9. Construction of Transfer Facility.  ERP will be required to construct the Transfer 

Facility at Logan County Landfill according to plans approved by Logan County at 
ERP’s sole cost.  ERP shall negotiate a lease (the “Lease”) with Logan County for the 
siting of the Transfer Facility at a mutually agreeable location at the Logan County 
Landfill, for a term coextensive with the term of this Agreement and which provides such 
other terms as specified in the email dated May 13, 2016 from Steven M. Sommers to 
Alan Samber and as shall be negotiated by the parties.  All costs for the construction of 
the Transfer Facility shall be borne by ERP.  ERP acknowledges and agrees that it must 
fully comply with any land use and regulatory requirements of Logan County and 
obtain any permits or permissions needed from Logan County for the development of 
the Transfer Facility and its operation at the sole expense of ERP.  This Agreement is 
specifically contingent upon execution of the Lease and the satisfaction of such 
conditions. 
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10. Secured Waste.  ERP will secure all MSW delivered to the Transfer Facility at Logan 

County Landfill to avoid litter and blowing trash to the surrounding area and provide 
cleanup as needed for occurrences. 

 
11. Avoidance of Nuisance.  ERP will monitor and control nuisance concerns such as 

rodents and flying insects at the Transfer Facility and promptly undertake commercially 
reasonable curative actions in the event a nuisance should occur. 

 
12. Local Workforce.  ERP will make every effort to employ a local workforce, 

comprised of individuals from the area served by Morgan, Logan and Washington 
Counties. 

 
13. Meetings.  ERP will attend all meetings of the governing board of Logan County which 

are scheduled to hear and discuss concerns pertaining to this Agreement or to MSW 
handling at the Transfer Facility. 

 
14. Records.  ERP will provide appropriate tracking measures to allow Logan County staff 

to assemble monthly solid waste records outlining source information and tons collected. 
 
15. Logan County Priority.  The waste stream available from Logan County Landfill, 

Washington County Landfill and Morgan County Landfill shall be the primary sources of 
waste to be utilized at the Energy Facility, and shall be so used prior to obtaining 
additional waste sources for the Energy Facility. 

 
16. Inspection.  ERP will allow Logan County and Logan County Landfill personnel and 

consultants to inspect and to review solid waste handling, storage, packaging, processing 
and transporting procedures at the Transfer Facility at any time during business hours.  
ERP reserves the right to refuse admittance and inspection of the Transfer Facility to 
persons other than Logan County and Logan County Landfill personnel or their 
consultants.  Upon not less than two (2) business days prior written notice, ERP will 
allow Logan County and Logan County Landfill personnel and their consultants to 
inspect and review procedures at the Energy Facility.  ERP shall be entitled to require 
a confidentiality agreement from any person other than Logan County or Logan 
County personnel, as a condition to their admittance to the Transfer Facility or Energy 
Facility.  Such confidentiality agreement shall provide that the information obtained 
shall not be disclosed to third parties or used for any purpose other than the legitimate 
concerns of Logan County and Logan County Landfill and the fulfillment and 
performance of the matters contained herein and in the Lease or other related 
agreement executed by ERP and Logan County in connection with herewith. 

 
17. Display of Permits.  ERP will secure, display and maintain all solid waste handling 

permits, emission permits and air quality monitoring records required by the State of 
Colorado for the Transfer Facility and the transport of solid waste as herein 
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contemplated.  Copies of all such permits will be delivered to Logan County upon 
request. 

 
18. Compliance with Laws.  ERP will comply with all state, federal, county and local laws, 

ordinance, rules and regulations regarding the construction and operation of the Transfer 
Facility and the handling, transport, storage and processing of MSW, including, but not 
limited to, laws, ordinances, rules and regulations pertaining to environmental, zoning, 
health, safety, building and litter. 

 
19. Insurance.  ERP shall maintain insurance from an insurance company authorized to 

write casualty insurance in the State of Colorado in commercially reasonable amounts 
and coverages as will protect ERP and Logan County from claims for bodily injury, 
death, or property damage, including environmental liability, pollution liability and 
automobile liability, which may arise from its operations at the Transfer Facility.  Such 
insurance shall provide liability coverage in a commercially reasonable amount but not 
less than $2,000,000.00 per occurrence.  As a condition to the Commencement Date, ERP 
shall have obtained all insurance required under this section and shall have delivered a 
certificate of insurance, insurance binder or a certified copy of insurance policy to Logan 
County.  Logan County shall be named as an additional insured under the insurance 
policy.  Said insurance policy shall contain a clause providing that it will not be canceled 
by the insurance company without thirty (30) days prior written notice to Logan County 
of intention to cancel. 

 
20. Financial Security.  ERP shall provide and furnish financial security which may take the 

form of a deposit, bond or environmental insurance, or other type of security instrument 
acceptable to Logan County, to provide security for the payment and performance of the 
obligations arising hereunder and under the Lease and for the clean-up and restoration of 
the Transfer Facility upon expiration of the Lease term, as shall be provided in the Lease.  
If the parties cannot agree upon the amount and terms of said financial security, then this 
Agreement shall immediately terminate without further liability to either party. 

 
21. Restriction on Assignment.   

 
(a) This Agreement shall be assignable in whole or in part by Logan County to any 
third party operator, subcontractor or transferee of the Logan County Landfill upon notice 
to ERP.  This Agreement shall not be assignable by ERP except with the prior written 
consent of Logan County which shall not be unreasonably withheld or delayed.  If ERP 
desires to assign this Agreement, ERP will give Logan County written notice at least 
sixty (60) days prior to the anticipated effective date of the Assignment.  Logan County 
will then have a period of thirty (30) days following receipt of such notice and copies of 
the assignment or other agreement, as applicable, and the financial and credit statements 
of any proposed assignee, together with detailed information describing such proposed 
assignee’s or occupant’s experience in owning and operating a waste transfer facility, to 
notify ERP in writing that Logan County elects: (i) to permit the assignment; or (ii) to 
disapprove such proposed assignment, including the reasons for such disapproval.  If 
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Logan County should fail to notify ERP in writing of such election within thirty (30) days 
of Logan County’s receipt of such notice, Logan County will be deemed to have 
approved the assignment.  Notwithstanding the foregoing, the following are hereby 
deemed to be “Approved Assignments” and will not require Logan County’s prior 
approval: (1) an assignment by ERP to an ERP affiliate; (2) a pledge or mortgage of 
ERP’s interest in this Agreement as contemplated by Section 22 hereof; (3) the transfer of 
a minority interest in the equity of ERP; or (4) the transfer of a majority or controlling 
interest in ERP as part of a venture capital financing or refinancing for the development 
and ownership of the Transfer Facility and Energy Facility.  All assignments, including 
assignments pursuant to an Approved Assignment pursuant to subsection (1) above, but 
excluding assignments pursuant to (2) through (4) above, shall require the assignee to 
enter into a written instrument with Logan County in a form satisfactory to Logan County 
in its reasonable discretion, and the proposed assignee must agree to be bound by all the 
obligations of ERP hereunder. 
 
(b) Any purported Assignment contrary to the provisions hereof will be void and will 
constitute an event of default under Section 26 hereof. 
 
(c) Any approval by Logan County to an assignment shall be held to apply only to 
the specific assignment thereby approved and shall not constitute a waiver of the 
necessity for such approval to any subsequent assignment.  Unless specifically provided 
in Logan County’s approval thereof, no assignment approved by Logan County shall be 
deemed to constitute a release of ERP or the transferor from the performance of the terms 
and provisions of this Agreement to be performed by them prior to the effective date of 
the assignment, and they shall remain fully liable therefor. 
 

22. Mortgages.  Notwithstanding anything contained in Section 22, ERP will have the right 
at any time or times and from time to time during the term hereof, without being required 
to obtain Logan County’s prior consent or approval, to mortgage, encumber, pledge or 
hypothecate all or any portions of ERP’s interest under this Agreement. 
 
(a) No such mortgage shall encumber Logan County Landfill or any portion thereof 
or interest therein other than the interest of ERP in this Agreement. 
 
(b) Notwithstanding any provision to the contrary set forth herein, if this Agreement 
is terminated for any reason, and if at such time any Mortgagee for which Logan County 
has received a Mortgagee’s Notice holds a security interest in the Agreement so 
terminated, then, except for termination pursuant to Section 28(c), such Mortgagee shall 
be entitled to receive a new agreement for the remaining term hereof, upon the same 
terms and conditions set forth herein, and such Mortgagee shall have the same rights and 
obligations under such new agreement as if such Mortgagee had acquired the interest in 
this Agreement through foreclosure of its Mortgage; provided that, as a condition to such 
new agreement, such Mortgage cures any and all delinquent payments and other 
monetary events of default under this Agreement and commences to cure and diligently 
proceeds to completion as quickly as practicable (but in no event longer than ninety (90) 
days, except in an emergency, in which event the non-monetary event of default must be 
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cured or the emergency situation must be alleviated immediately) the cure of any other 
events of default.  No such termination of this Agreement (other than as specified in 
Section 28(c) hereof) shall in any manner affect the rights of any Mortgagee until all of 
the following events have occurred: (i) Logan County shall have notified such Mortgagee 
in writing of the termination of this Agreement, and (ii) such Mortgagee shall have failed 
to execute and deliver a new agreement within thirty (30) days after receipt of Logan 
County’s notice; or the events described in clauses (i) and (ii) above have occurred, but 
such Mortgagee has failed within such thirty (30) day period to cure any and all 
delinquent payments and other monetary events of default under this Agreement and to 
commence to cure any other events of default, provided that such Mortgagee’s failure to 
diligently proceed to cure a non-monetary event of default within the aforesaid ninety 
(90) day period or sooner if required for an emergency shall also constitute an event of 
default. 
 
(c) Within thirty (30) days following the date of the Mortgage, the Mortgagee or ERP 
will give to Logan County a notice (“Mortgagee’s Notice”) specifying the name and 
address of the Mortgagee.  Following receipt of such Mortgagee’s Notice, Logan County 
will give to the Mortgagee a copy of any and all notices from time to time given to ERP 
by Logan County (including, without limitation, any notice of a default) at the same time 
as and whenever any such notice will thereafter be required or permitted to be given by 
Logan County to ERP under this Agreement, addressed to such Mortgagee at the address 
last furnished to Logan County, and otherwise in accordance with this Agreement. 
 
(d) Without prejudice to its rights against ERP, without payment of any additional 
sums to Logan County and within the time periods and as otherwise provided herein, 
Mortgagee will have the right, but not the obligation, to pay any amounts due hereunder, 
to effect any insurance, to pay any impositions, to make any repairs and alterations, to do 
any other act or thing required or permitted of ERP hereunder or which may be necessary 
and proper to be done in the performance and observance of the agreements, covenants 
and conditions hereof, to remedy any default of ERP or cause the same to be remedied, to 
acquire ERP’s interest hereunder or to commence foreclosure or other appropriate 
proceedings.  For such purposes Logan County and ERP hereby authorize Mortgagee to 
exercise any of ERP’s rights and powers and to perform any of ERP’s obligations under 
this Agreement, and, subject to the provisions of this Agreement, under the Mortgage.  
Logan County will accept the timely and proper performance by the Mortgagee of any 
covenant, condition or agreement on ERP’s part to be performed by ERP hereunder. 
 
(e) In the event of default by ERP, Logan County shall not be entitled to exercise any 
of its rights or pursue any of its remedies which arise by reason of such event of default 
until the following events have occurred: 
 

(i) Written notice describing the event of default in reasonable detail shall 
have been given to the Mortgagee for which Logan County has received a 
Mortgagee’s Notice. 

 
(ii) Such Mortgagee shall have failed to cure any event of default described in 
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such notice that can be cured by the payment of money within thirty (30) 
days after such notice is given to the Mortgagee; or if the event of default 
so described is in the performance of any other covenant or condition of 
this Agreement which cannot be cured by the payment of money, then 
Mortgagee shall have failed to cure such event of default within forty-five 
(45) days after such notice is given; provided, however, that if the Event 
of Default is not an emergency situation and is of such a nature that it 
cannot reasonably be cured within any such forty-five (45) day period, 
then Mortgagee shall have such additional time as is reasonably necessary 
to cure such event of default, provided that Mortgagee has commenced the 
curing of such event of default within such forty five (45) day period, and 
thereafter has proceeded diligently to cure the same as quickly as 
practicable, but in any event no later than ninety (90) days after receiving 
written notice of such event of default. 

 
Any Mortgagee will have the right but not the obligation to cure any Event of Default by 
ERP in accordance with the provisions of this Agreement.  It is the intent of the parties 
that the respective cure periods for ERP and Mortgagee will run concurrently.  Logan 
County and ERP agree that Mortgagee may enter upon the premises to cure any event of 
default of ERP hereunder at all reasonable times and, provided Mortgagee is fully and 
completely complying with obligations and covenants of the ERP under this Agreement, 
neither Logan County nor ERP shall in any way obstruct or limit Mortgagee’s right of 
entry upon the Property.  Nothing contained herein shall in any manner obligate 
Mortgagee to cure any event of default of ERP. 
 
(f) Logan County and ERP shall not modify, amend, or change the provisions of this 
Agreement, without the prior written consent of a Mortgagee for which Logan County 
has received a Mortgagee’s Notice, which consent shall not be unreasonably withheld, 
delayed or conditioned.  ERP shall not agree to voluntarily terminate this Agreement 
without the consent of a Mortgagee unless the obligations to all Mortgagees which are 
secured hereby have been paid in full. 
 
(g) No Mortgagee which takes a security interest in this Agreement estate shall be 
liable to Logan County as an assignee of ERP, unless, and until such time as, such 
Mortgagee shall have acquired the rights of ERP hereunder through foreclosure or other 
appropriate proceedings in the nature thereof, or by assignment in lieu of foreclosure, or 
as a result of any other action or remedy provided for by Mortgagee’s Mortgage, or 
which may otherwise be provided by law; provided, however, that at such time, the 
Mortgagee shall thereupon be liable for all obligations and liabilities of ERP, accrued and 
accruing thereafter.  Except as otherwise provided in this Agreement, such actions by 
Mortgagee shall not require the consent of Logan County nor will it constitute a breach of 
any provision of or a default under this Agreement or the Lease and upon foreclosure, 
sale or conveyance Logan County will recognize Mortgagee or any other purchaser at 
foreclosure sale or other appropriate proceedings in the nature thereof, or transferee by 
assignment in lieu of foreclosure, as ERP hereunder.  Any Mortgagee or other purchaser 
or transferee which so acquires the Agreement shall, subject to the terms and provisions 
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of this Agreement, be entitled to further assign this Agreement in the same manner as 
provided for herein. 
 

23. Abandonment of Project.  In the event that ERP fails to obtain funding and take 
substantial steps to obtain permits for the development of the Energy Facility and 
Transfer Facility within twelve (12) months from the date of this Agreement, or if such 
steps are taken, in the event that ERP fails to continue the development of the Energy 
Facility and Transfer Facility with reasonable diligence to completion, this Agreement 
may be terminated by either party in its sole discretion. 
 

24. Applicable Law.  This Agreement shall be construed and interpreted in accordance with 
the laws of the State of Colorado. 
 

25. Modifications in Writing.  The parties agree that this Agreement may be modified by 
the parties; however, no change or modification shall be valid unless the same is in 
writing and signed by the parties hereto and any Mortgagee. 
 

26. Events of Default.  The following shall constitute an event of default under this 
Agreement: 
 
(a) ERP fails to pay as, where and when due any money payable by ERP hereunder 
or fails to cure any default under this Agreement which may be cured by the payment of 
money, and such failure is not cured within ten (10) days after the date of delivery of 
Logan County’s notice to ERP that payment is due. 
 
(b) ERP fails to perform and observe any agreement, covenant, or other obligation of 
this Agreement in any material respect (other than the obligation to pay money) as and 
when performance and observance is due and such failure is not cured within thirty (30) 
days of written notice of such failure from Logan County or, in the case of a failure the 
nature of which cannot reasonably be cured within thirty (30) days, ERP fails to 
commence a cure during such thirty (30) day period and fails to diligently pursue the 
completion of such cure as soon as reasonably possible thereafter, but in no event will the 
cure period be in excess of ninety (90) days from when the cure period was commenced 
as hereinabove provided. 
 
(c) Any representation or warranty contained in, or made in connection with the 
performance of ERP under this Agreement, or in any certificate furnished pursuant 
hereto, shall have been incorrect when made in any material respect which is not cured 
within thirty (30) days after delivery of notice thereof to ERP. 
 
(d) If ERP shall become insolvent or shall cease to pay its debts as they mature, or 
shall voluntarily file a petition seeking reorganization of, or the appointment of a 
receiver, trustee or liquidation for ERP or a substantial portion of its assets, or to effect a 
plan or other arrangements with creditors, or shall be adjudicated bankrupt, or shall make 
a voluntary assignment for the benefit of creditors. 
 



 10 
018868\0001\14587736.10  

(e) If an involuntary petition shall be filed against ERP under any bankruptcy, 
insolvency or similar law or seeking the reorganization of or the appointment of any 
receiver, trustee or liquidator for ERP, or of a substantial part of the property of ERP, or a 
writ or warrant of attachment or similar process shall be issued against a substantial part 
of the property of ERP, and such petition shall not be dismissed, or such writ or warrant 
of attachment or similar process shall not be released or bonded, within sixty (60) days 
after filing or levy. 
 
(f) If any final judgment for the payment of money that is not fully covered by 
liability insurance and is in excess of $25,000 shall be rendered against ERP, and within 
thirty (30) days shall not be discharged, or an appeal therefrom taken and execution 
thereon effectively stayed pending such appeal, and if such judgment be affirmed on such 
appeal, the same shall not be discharged within thirty (30) days. 
 
(g) If ERP shall default under the Lease without cure within the grace periods 
provided therein. 

 
27. Remedies.  Upon the occurrence of any event of default by ERP without cure within the 

grace periods provided above, Logan County may immediately terminate this Agreement 
by written notice to ERP and any Mortgagee and upon such termination Logan County 
shall be under no further obligation to comply with the terms of this Agreement or to take 
any other action with respect to this Agreement.  In such event Logan County may 
proceed with every remedy available at law or equity or provided for herein or in any 
document executed in connection herewith.  Nothing contained herein shall be construed 
to limit any other remedy or right which Logan County may have under applicable law. 
 

28. Sale/Cessation of Landfill. 
 
(a) In the event Logan County sells or otherwise transfers the Logan County Landfill, 
such sale shall be made subject to the terms of this Agreement which shall remain in 
effect as against the transferee and shall run with the land. 
 
(b) In the event Logan County ceases to operate the Logan County Landfill at its 
current location and provides a substitute landfill facility, this Agreement shall be 
applicable to the substitute facility and remain in full force and effect. 
 
(c) In the event Logan County ceases to operate the Logan County Landfill without 
transfer and without providing a substitute facility for its citizens, by reason of a loss of 
license or otherwise, Logan County shall be entitled to terminate this Agreement upon 
thirty (30) days prior written notice to ERP and any Mortgagee, without cure rights by 
ERP or any Mortgagee. 
 

29. TABOR.  All obligations of Logan County hereunder are subject to the prior 
appropriations of monies expressly made by the County Commissioners of Logan County 
for the purposes of this Agreement.  By this Agreement, Logan County does not pledge 
present cash reserves for payment or performance hereunder in future fiscal years.  This 
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Agreement is not intended to create a multiple fiscal year, direct or indirect, debt or 
financial obligation of Logan County. 
 

30. ERP Termination.  ERP shall be entitled to terminate this Agreement upon 30 days 
prior written notice to Logan County in the event ERP ceases to operate the Energy 
Facility. 
 

31. Indemnification.  ERP shall indemnify, hold harmless and, not excluding Logan 
County’s right to participate, defend Logan County and its officers, officials, agents, and 
employees from and against any and all liabilities, claims, actions, damages, losses, or 
expenses including without limitation reasonable attorney’s fees and costs (herein 
collectively referred to as “claims”) for bodily injury or personal injury including death, 
or loss or damage to tangible or intangible property caused, or alleged to be caused, in 
whole or in part, by the negligent or willful acts or omissions of ERP or any of its 
officers, directors, agents, employees or contractors.  This indemnity includes any claim 
or amount arising out of or recovered under worker’s compensation laws or arising out of 
the failure of ERP to conform to any federal, state or local law, statute, ordinance, rule, 
regulation or court decree.  It is the specific intention of the parties that Logan County 
shall be indemnified by ERP from and against any and all claims arising from the 
ownership or operation of the Transfer Facility, in all instances, except for claims arising 
solely from the negligent or willful acts or omissions of Logan County, Logan County 
personnel, or its agents or contractors.  It is agreed that ERP will be responsible for 
primary loss investigation, defense and judgment costs where this indemnification is 
applicable.  In consideration of this Agreement, ERP agrees to waive all rights of 
subrogation against Logan County, its officers, agents and employees for losses arising 
from the activity conducted by ERP. 
 

32. Non-Waiver.  The parties hereto understand and agree that Logan County is relying on, 
and does not waive or intend to waive by any provision of this Agreement, the monetary 
limitations or any other rights, immunities, and protections afforded by the Colorado 
Governmental Immunity Act, et seq., as from time to time amended or otherwise 
available to Logan County, its elected officials, employees, agents, and volunteers. 
 

33. Permits.  The parties acknowledge that the Colorado Department of Public Health and 
Environment (“CDPHE”) maintains regulatory authority over the disposal of solid waste, 
and that the operations contemplated by this Agreement will require the approval of the 
CDPHE and perhaps other state or federal agencies, as well as the issuance of appropriate 
permits by the CDPHE.  Logan County’s performance obligations under this Agreement 
are expressly conditional on the CDPHE-approved amendment of Logan County’s 
Engineering Design and Operation Plan for Logan County Landfill, in a form and manner 
acceptable to Logan County in its sole discretion; Logan County’s receipt of appropriate 
CDPHE permits to enable Logan County to operate Logan County Landfill as both a 
“transfer station” and solid waste disposal site; CDPHE approval of the specific waste 
handling procedures contemplated by this Agreement; and Logan County’s receipt of any 
other permits or approvals that are presently undetermined but which may become 
necessary in order to further the purposes of this Agreement. 
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34. Notices. 

 
(a) Delivery of Notices – Method and Time:  Any and all notices or other 
communications or deliveries required or permitted to be given or made pursuant to any 
of the provisions of this Lease shall be deemed to have been duly given or made for all 
purposes (i) upon delivery by hand delivery, (ii) one (1) business day following deposit 
with a nationally recognized overnight courier for next business day delivery, or (iii) the 
next business day if sent by e-mail (with prompt oral confirmation of receipt). 
 
(b) Notice to Logan County:  All notices, demands or requests from ERP to Logan 
County will be given to Logan County at: 
 

Board of Logan County Commissioners 
Attn:  Jennifer Crow 
315 Main St. Suite 2 
Sterling, CO 80751 
Email:  jcrow@logancountyco.gov 

 
 With a copy to: 
 

Logan County Attorney’s Office 
Attn:  Alan Samber 
508 S. 10th Avenue 
Sterling, CO 80751 
asamber@loganco.gov 

 
(d) Notice to ERP:  All notices, demands or requests from Logan County to ERP will 
be given to ERP at: 
 

CR Energy Concepts, LLC 
8250 Spruce Mountain Road 
Suite 102 
Larkspur, CO  80118 
Attention: Joseph Yavorski 
Email: jyavorski@creative-energy-sys.com 

 
 With a copy to: 
 

Brownstein Hyatt Farber Schreck, LLP 
410 17th Street, Suite 2200 
Denver, CO  80202 
Attention: Steven M. Sommers 
Email: ssommers@bhfs.com 
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(e) Change of Address:  Each Party will have the right, from time to time, to 
designate a different address by notice given in conformity with this section. 
 

35. Estoppel Certificates.  Logan County and ERP will execute and deliver, within ten (10) 
days after receipt of a written request, its certificate certifying (a) that this Agreement is 
unmodified and in full force and effect (or, if there have been modifications, that this 
Agreement is in full force and effect, as modified, and stating such modifications), (b) 
whether there are then existing any charges, offsets or defenses alleged against the 
enforcement by Logan County or ERP of any agreement, covenant or condition of this 
Agreement on the part of Logan County or ERP, respectively, to be performed or 
observed (and, if so, specifying the same), and (c) whether there are then existing any 
defaults by Logan County or any event of default by ERP in the performance or 
observance by Logan County or ERP, respectively, of any agreement, covenant or 
condition of this Agreement on the part of Logan County or ERP to be performed or 
observed and whether any notice has been given to Logan County or ERP of any default 
which has not been cured (and, if so, specifying the same). 
 

36. Governmental Immunity.  Logan County and its officers, attorneys and employees are 
relying on , and do not waive by any provision of this Agreement, the monetary 
limitations and any other rights, immunities and protections provided by the Colorado 
Governmental Immunity Act, C.R.S. 24-10-101 et seq., as amended, or otherwise 
available to Logan County and its officers, attorneys or employees. 
 

37. Third Parties.  There are no intended third party beneficiaries to this Agreement. 
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Signature Page 
 
 
 
APPROVED:      APPROVED: 
 
LOGAN COUNTY     ENERGY RECOVERY PARTNERS, LLC 
       a Wyoming limited liability company 
 
________________________________  By ______________________________ 
Chairman, Board of County    Joseph D. Yavorski 
Commissioners     Managing Member 
Date:  _______________ 2016 
 
ATTEST:       
 
________________________________   
County Clerk       
 



 15 
018868\0001\14587736.10  

Appendix A:  Eligible MSW 
 

Eligible MSW shall include all MSW except the following: 
 

(i) petroleum-contained materials, pesticides, medical or biologic waste, 
chemicals, acids, barrels-drums, paints/solvents, asbestos, sealers, adhesives, 
polychlorinated biphenyls (“PCB”), flammable explosives, radioactive materials, 
chemicals known to cause cancer or reproductive toxicity, pollutants, contaminants, 
hazardous wastes, toxic substances or related materials, including but not limited to, any 
substances defined as or included in the definition of “hazardous substances,” “hazardous 
wastes,” “hazardous materials,” or “toxic substances,” under any federal, state or local 
laws, ordinances or regulations, now or hereafter in effect, relating to environmental 
conditions, industrial hygiene or Hazardous Substances, including but not limited to the 
Comprehensive Environmental Response, Compensation and Liability Act of 1980, as 
amended, 42 U.S.C. Section 9601, et seq., the Hazardous Materials Transportation Act, 
49 U.S.C. Section 7401, et seq., the Toxic Substances Control Act, 15 U.S.C. Sections 
2601 through 2629, the Safe Drinking Water Act, 42 U.S.C. Sections 300f through 300j, 
the Clean Air Act, 42 U.S.C. Sections 7401 through 7626; and any similar federal, state 
and local laws, ordinances and regulations now or hereafter adopted, published and/or 
promulgated pursuant thereto (“Hazardous Substance Laws”); 
 

(ii) animal waste and animal carcasses; 
 

(iii) items deemed unsuitable for waste to energy gasification process; and/or 
 

(iv) items unsuitable for deposit at Logan County Landfill as it may determine 
from time to time. 
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Appendix B: Waste Stream Return Procedure 
 
The Energy Facility will operate with Eligible MSW provided by multiple waste stream 

providers, being initially and primarily Morgan, Logan and Washington counties and Northern 
Colorado Disposal of Weld County.  The noncombustible waste stream which ERP cannot use 
will be returned to the landfills of the waste stream providers on a prorated basis, based upon the 
amount of Eligible MSW supplied by a waste stream provider as it bears to the total supplied by 
all waste stream providers.  For example, if Logan County provides 20 % of the waste stream, 
ERP shall be entitle to return 20% of the noncombustible waste stream to Logan County Landfill 
at ERP’s expense but without fee or charge from Logan County.  For efficiency ERP will be 
allowed to truck the noncombustible waste stream back to the sources based on full containers.  
Thus one day we might deliver a truckload of noncombustible materials to Morgan County and 
the 2 days later there may only be a delivery to Washington County.  This will result in a 
temporary and minor misallocation of returned noncombustible materials.  ERP will undertake a 
proper allocation and readjustment as necessary each calendar quarter to ensure that each waste 
stream provider receives its proper share.  ERP will coordinate its delivery schedule with the 
waste stream provider to ensure efficient use of ERP and landfill personnel. 

 




