COLORADO LAWYERS COMMITTEE

January 14, 2010

VIA U.S. MAIL

Ms. Kathleen Sebelius

Secretary of Health and Human Services

U.S. Department of Health and Human Services
200 Independence Avenue, S.W.

Washington, 1D.C. 20201

RE: Individuals Residing in Colorado Community Corrections Facilities Have Been
Denied, But Are eligible for Health Cate Services Funded with Federal Financial
Participation.

Dear Ms. Sebelius:

I am writing to scek your help with a critical problem which has resulted in the denial of health care for
seriously ill individuals in Colorado’s community corrections. This denial of health care affects anywhere
from one to four thousand individuals a year. It is our understanding that Congresswoman Diana
DeGette would like your assistance on this issue as well.

I am the Chair of the Mental Health Task Force (“Task Force™) of the Colorado Lawyers Committee. The
Colotado Lawyers Committee and the Mental Health Task Force are described on page 1 of the enclosed
policy paper titled “Access to Medical Benefits For Individuals in Community Corrections.” Our Task
Force is comprised of attorneys and advocates attempting to resolve legal issues relating to access to
quality mental health and health services. We are writing to obtain yout prompt guidance to the Denver
Regional Office of the Centets for Medicare & Medicaid Services (“Denver CMS”). Your Department’s
guidance would help to avoid further denials of mandated health care as well as delays resulting from
imminent costly litigation.

Last year, the Mental Health Task Fortce learned that residents in Colorado’s community cotrections
program have been systematically excluded from the Colorado Indigent Cate Program (“CICP”) since the
state regulations for that program were amended in 2005. As a result, these individuals have virtually no
access to basic medical care, including psychotropic medication. CICP funding includes disptoportionate
share dollars that share the same restriction as Medicaid dollars: exclusion of federal financial participation
(“FFP”) for “inmates of public institutions.” 42 CFR §435.1009.

1801 CALIFORNIA STREET ¢« SUITE 4900 « DENVER, CO 80202
MAIN NUMBER (303} 894-6366 + FAX (303) 894-9239
www.ColoradoLawyersCommittee.org




Ms. Kathleen Sebelius
January 14, 2010
Page 2

We would like to share with you our research and conclusions which, consistent with Medicaid law and
regulations, CMS policy, and the findings of Colorado’s single state Medicaid agency, the Department of
Health Care Policy and Financing (“HCPF”), establish that most of the residents in the 35 Colorado
residential community cotrections facilities are residents of private, not public, institutions, and are eligible
to receive medical care with FFP dollars.

Attached is a letter written by Joan Hennenberty, the Executive Director of HCPF, on November 6, 2009
which supports our position and conclusion (attached as Ex. A).  'We believe you will reach the same
result and we ask that you promptly share your conclusion with our regional CMS office so that the
tesidents of Colorado Community Corrections facilities will once again become eligible for health care
mandated by law. [ will summarize these results in the remainder of this letter. I am also providing the
fifteen page policy paper (attached as Ex. B) and a few key exhibits that comprehensively explain the issue.

Perhaps the most succinct statement of the law regarding FFP for inmates of public institutions is
contained in two letters from your agency. Although the letters ate a little over 10 years old, the law and
regulations have not substantially changed. The April 10, 1998 letter from Denver Regional [HCFA] CMS
(attached as Ex. C) tracks the December 12, 1997 letter from CMS Headquarters in Baltimore (attached as
Ex. D) and both address what appeats to have caused the confusion at HCPF: the distinction between the
state control inherent in the definition of “inmate,” and the state control involved in determining whether
a facility is a “public institution.”

Both documents clatify that inmate status requires involuntary confinement and excludes mdividuals on
parole. Part of the test for excluding FFP, of equal importance, also requires that the individual be an
inmate of a “public institution.” Both the April 1998 and December 1997 letters track the federal
regulations by defining a public institution as a facility under the responsibility of a governmental unit, or
over which a governmental unit exercises administrative control, Exs. C & D at 2. The letters further
clarify that this governmental control can exist when 2 facility is:

1. Actually an organizational part of a governmental unit, ot

2. When a governmental unit exercises final administrative control, including ownership
and control of the physical facilities and grounds used to house inmates, or

3. When a governmental unit is responsible for the ongoing daily activities of a facility, for
example, when facility staff members are government employees or when a governmental
unit, board, or officer has final authority to hire and fire employees.

As outlined in the attached policy paper, of the 35 residential community corrections facilities in Colorado,
approximately three are non-medical institutions that are an otganizational part of a governmental unit
(most often a county), and therefore meet the definition of public institution. However, most community
cotrections facilitics are operated by private, usually nonprofit, organizations that contract with local
community cotrections boards, which receive funds from the Department of Public Safety (not the
Department of Cotrections). No governmental unit exercises final administrative control, including either
ownership or control of the physical facilities and grounds used to house inmates. These private
otganizations are responsible for the day-to-day operations of each facility, including the hiring and firing
of employees. They, therefore, do not meet the definition of public institution and FFP should be
available for residents of these facilities, whether voluntary or involuntary.
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We have met with our state officials, including those with HCPF, regarding this issue since January 2009.
From out tresearch and meetings with HCPF staff it appears that HCPF amended the CICP rules to
exclude residents of private community corrections facilities because of confusion regarding the federal
tules and policies regarding the definition of “inmates of public institutions.” In an abundance of caution,
in 2005 HCPF changed its regulation to deny eligibility for participants in community corrections
progtams. It apparently feared that CMS might cease providing federal matching dollars (and recoup prior
payments) because it would determine that community cotrections participants are inmates of public
institutions, instead of what they are by definition: private institutions.

In August 2009, HCPF reconsidered its position on this issue and has since written the attached letter (Ex.
A), suppotting that most of Colorado’s Community Corrections programs are private facilities, and most
residents of community corrections program should be eligible for health care services funded with FFP
dollars. However, HCPF has been waiting for Denver CMS to provide guidance. Apparently Denver
CMS will not provide definitive guidance to HCPF until it receives guidance from your Center for
Medicare and Medicaid Services. This process may well continue for another year, a year which can
detrimentally affect many lives. The Mental Health Task Force also has tried to meet with Denver CMS
and has sent Denver CMS copies of the existing guidance on this issue. However, the Denver CMS has
not responded to our requests for a meeting or addressed the continuing validity of existing CMS
guidance.

We are considering litigating this issue with the State of Colorado, which (we presume) might want to
implead your agency. However, we do not want more time and unnecessary litigation to come between
these needy individuals and their ctitical health care. We have been in touch with individuals who have
gone back to prison to receive health cate, and we are aware of individuals who have died from lack of
care in community cotrections. We also believe that individuals who receive no health care in community
corrections may be eligible for health cate funded with FFP after they leave the program, but they drain
our general and Medicaid funds when they do not receive cate until their health condition is so
exacerbated the cost of care is extremely expensive.

We believe that the Denver Regional Office of CMS needs swift guidance from you that FFP should be
available for residents of Colorado’s private community cotrections facilities. Please feel free to contact
me at your convenience for further discussion or if you need additional information. We eagerly await
your response.

Sincegdly,

Iris Eytan, Attorney at Law
Chair, Mental Health Task Force
Colorado Lawyers Committee

ce: The Honorable Diana DeGette, United States Congresswoman — Colorado
Joan Hennenbetry, Executive Director, Colorado Dept. Health Care Policy and Financing
Richard Allen, Associate Regional Administrator, Division of Medicaid & Children’s Health
Operations
Kris Lotez, Seniot Policy Analyst for Health, Office of Governor Bill Ritter, Jr.
Ed Kahn, Colorado Center on Law and Policy
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Bill Ritter, Jr., Governor ® loan Henneberry, Executive Director

November 6, 2009

Richard C. Allen

Associate Regional Administrator

Division of Medicaid & Children’s Health Operations
Centers for Medicare and Medicaid Services

1600 Broadway, Suite 700

Denver, Colorado 80202

Re: Individuals Residing in Colorado Community Corrections Facilities are Eligible for Health
Care Services Funded with Federal Financial Participation

Dear Mr. Allen:

This letter is a continuation of the correspondence related to the May 26, 2009 letter from the
Department of Health Care Policy and Financing (Department) regarding “Suspension of
Medicaid Eligibility for Incarcerated Persons.” This letter focuses on providing an explanation
as to why most participants in the State’s community corrections programs should not be
considered inmates of a public institution, and thus potentially should be eligible for services
(specifically including Medicaid) funded with Federal Financial Participation (“FFP”).

Background

In Colorado, community corrections programs are a unique collaboration between state agencies,
local officials and (predominately private) community corrections providers, with an emphasis
on local control. The community corrections program was established in 1974 as a viable
alternative to incarceration in prison and to provide a variety of services to offenders. These
services generally include case management, life skills training, drug and alcohol education,
money management assistance, and educational and vocational guidance. The term “community
corrections” is one that is often confusing. In the broadest sense, it is the supervision or
treatment of criminal offenders in non-secure settings. They manage offender populations that
would otherwise be placed in secure facilities, such as county jails or state prisons.

As will be elaborated further, community corrections residential facilities are not private prisons,
nor do they operate as private prisons: (1) individuals residing in community corrections are not
physically locked-up or confined; (2) generally speaking, law enforcement officers or peace
officers are not employed as staff at community corrections, and are not contracted to work at the
residential facilities; and (3) the facilities are not funded by the Department of Corrections.

“The mission of the Department of Health Care Policy & Financing is to improve access to cost-effective, quality health care services for Coloradans.”
Colorado.gov/hcpf
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The Colorado Department of Public Safety (specifically the Department of Criminal
Justice/DCIJ) has the responsibility to audit and monitor community corrections programs to
ensure compliance with state standards and contracts, federal grant requirement and established
operating standards. These operating standards establish minimum objective criteria that
describe how programs should deal with issues related to public safety, offender management
and best practices in offender rehabilitation. Services are designed to promote productive
reintegration of offenders back into the community, which include:

e Services for offenders sentenced to community corrections in lieu of prison (diversion
clients);

o Services for offenders who are transitioning from prison prior to parole (transition
clients);

e Services for parolees released by the Colorado Board of Parole (condition of parole
clients);

s Short-term stabilization services for offenders on probation {(condition of probation
clients),

s Services for adults adjudicated as juveniles and paroling from the juvenile system as
adults (condition of juvenile parole clients); and

e Specialized treatment for offenders with a history of substance abuse and mental illness.

Local community corrections boards are responsible for establishing programs within their
judicial district. Local community corrections boards vary by size, membership, philosophy and
degree of program control. Citizen board members are typically appointed by locally elected
officials. The primary responsibility of the local community corrections boards is to screen and
accept or reject any offenders referred to programs in their communities. Diversion offenders
who are not approved for placement in the local community corrections program return to the
sentencing judge for an alternative sentencing, which is most likely the Department of
Corrections. In addition, local community corrections boards may institute guidelines for the
operation of the programs that go above and beyond the DCJ’s requirements, enforce their local
guidelines, and monitor program compliance with state and local standards. Many boards
provide an array of critical services designed to assist programs to better serve the needs of the
offenders. None of the community corrections programs are exactly the same and the diverse
nature of the programs are part of the system’s strength.

Currently there are 22 local community corrections boards throughout Colorado and 35 separate
residential facilities offering community corrections programs. In five communities, units of
local government operate the programs. The remaining programs are directly operated by
private agencies, either as for-profit or not-for-profit facilities. The not-for-profit facilities
operate under a 501(c)(3) tax exempt status. Two of the not-for-profit facilities that specialize in
the treatment of substance abuse receive financial and facility support from the University of
Colorado Hospital, but they are not owned or operated directly by the hospital or the State.
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Local community corrections boards authorize community corrections programs to manage two
main types of offenders.

o “Diversion clients” are directly sentenced to community corrections programs by the
courts or, in rare instances, have been sentenced as a condition of a probation placement
for up to 30 days. In such cases, community corrections programs serves as the step right
before, or alternative to, prison. One measure of success in the management of diversion
clients is whether they can permanently demonstrate that they do not require time in
prison to become safe and productive members of society.

s “Transition clients” have been in a Colorado prison facility, are still under the supervision
of the Colorado Department of Corrections, and are preparing for a gradual retumn to
society by participating in a community corrections program. These offenders include
parolees and offenders that must participate in an intensive supervision program. In such
cases, the community corrections program serves as the step down from prison, and the
offenders’ transition back to the community. One measure of success in the management
of these clients is whether they remain crime-free, both during and afier their transition
from institutional life to freedom.

An offender must receive a referral from either the State judicial branch (diversion) or the
Department of Corrections (transition) to participate in one of the community corrections
program. Referrals for direct sentence (diversion) offenders are made from local judicial
districts to local community corrections boards. Referrals for transition, parole or offenders that
need an intensive supervision program upon release from prison are made by the Division of
Criminal Justice in the Department of Corrections. Condition of Parole offenders are referred
from the parole board as a condition of the offender’s period of parole. Please see an attachment
to this letter which depicts the funding and referral process for community corrections programs.

Placement of Individuals in Community Corrections

The placement of individuals in community comrections is fairly complex. Community
correction programs consist of residential and nonresidential phases. During the residential
phase, offenders are expected to find employment, but are required to reside at the facility. The
purpose of the residential phase of community corrections programs is to provide offenders with
the knowledge and skills necessary to be emotionally, cognitively, behaviorally and financially
prepared for their reintegration back into the community. Residential programs strive to
accomplish this rehabilitative task by a variety of means. Through assessment-driven individual
treatment plans, programs attempt to match offender risks and needs with the most appropriate
treatment modality. Offenders are assisted in obtaining regular employment and encouraged to
participate in educational and vocational services. Community corrections program staff monitor
the payment of restitution, court fines, court ordered child support and useful community service
requirements. Further, program staff carefully monitors offenders in the community to enhance
offender accountability and to address public safety concerns.
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Once a diversion offender 1s successfully discharged from the residential phase of community
corrections, the remainder of the sentence is typically completed under different types and levels
of non-residential supervision. Most community corrections offenders progress through the
system to become “nonresidential clients” or “day reporting clients.” Typically, these offenders
have “graduated” from the more structured part of their programs and are permitted to live with
some independence. They check in as often as every day, provide urine samples to detect any
substance abuse, and are subject to monitoring at their jobs and elsewhere. Many diversion
nonresidential offenders continue classes begun while they were in residence at the community
corrections program.

The nonresidential phase of community corrections is designed to assist in the transition and
stabilization of residential Diversion offenders back into the community with a gradual decrease
in supervision. These offenders have conducted themselves well in a highly-structured
residential setting. They have obtained a suitable independent living arrangement, managed their
finances appropriately and have progressed in treatment. Offenders in nonresidential placement
are required to meet with case management staff, retain employment, participate in mandatory
treatment, honor their financial responsibilities and remain drug and alcohol free.

Transition clients from the Department of Corrections generally progress to nonresidential status
by way of the Intensive Supervision Program (ISP inmate} until they are paroled by the parole
board. These offenders still receive services from the community corrections facilities, but they
are also supervised by ISP parole officers.

The two facilities that specialize in the treatment of substance abuse provide an intensive
residential trcatment program for individuals with serious substance abuse problems. The
treatment programs are structured to accommodate persons with disorders related to prolonged
substance abuse. Additionally, intensive restdential treatment programs treat individuals who
lack a positive support system, experience substantial denial and exhibit an inability to sustain
independent functioning outside of a controlled environment. The purpose of residential
treatment program is to provide a brief and intensive treatment intervention is aimed at
increasing positive coping and relapse prevention skills and identifying negative thinking errors
that have resulted in prior substance abuse and criminal behavior. Intensive residential programs
last 45 days and offenders do not leave the facility for the duration of the program. It is
important to note that these programs are being phased out, and will revert back to a longer
program.

You may find more information on the State’s community corrections programs at
http://dcj.state.co.us/oce/. Further, we have attached a listing of the programs by location and
ownership.
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L.egal Analysis

We understand that a person who is an “inmate of a public institution” is not eligible for
Medicaid Federal Financial Participation (“FFP”) under 42 CFR § 435.1010. When determining
whether a person incarcerated at a Colorado community corrections facility falls into this
category, this presents a two-prong test: (1) whether the person is an “inmate,” and (2) whether
the facility is a “public institution.”

Based on the foregoing description of the community corrections program, we believe that a
participating offender residing in either a for-profit or a not-for-profit facility should not be
considered an “inmate of a public institution” for the purpose of determining whether the State
will be entitled to FFP for any Medicaid expenditures. This is for two separate reasons.

First, we urge you to consider our view that such an offender should not be considered an
“inmate,” regardless of whether he or she is residing in a public or private community
corrections program. Such a ruling would ease the administration burden of the Department and
allow these offenders to access to Medicaid benefits assuming they meet the relevant eligibility
criteria.

As an initial matter, it is clear under Colorado law these individuals are classified as “offenders,”
and not “inmates.” See, e.g., C.R.S. § 17-27-102. They are not locked up or in prison, and the
personnel operating community corrections programs do not have law enforcement duties, nor
the legal authority to physically keep program participants from leaving the facilities. The
Colorado Supreme Court has expressly distinguished between incarceration and confinement in a
community corrections facility, calling the latter “not as harsh.” People ex rel. VanMeveren v.
Dist. Ct., 575 P.2d 4 (1978); see also People v. Wilhite, 817 P.2d 1017, 1019 (Colo. 1991).

This “offender” (not “inmate™) classification makes good practical sense in this context.
Medicaid providers are unaware of an offenders living arrangement when he or she is
participating in a community corrections program. Since some programs are residential and
others are non-residential programs, they cannot determine if they can bill for outpatient services
(and other services not classified as inpatient hospital services) when the offender is Medicaid-
eligible. Without the ability to make a Medicaid payment for all offenders participating in
community correction programs, the Department will need to established specific eligibility
criteria to determine if offenders are involuntarily residing in a public-owned facility. In
addition, that information will need to be entered into the State’s eligibility state, Colorado
Benefits Management System (“CBMS”), so the client’s Medicaid eligibility can be temporarily
suspended while residing involuntarily residing in a public-owned facility, which will prevent
providers from billing for services. The only way to prohibit Medicaid payments, and thus limit
FFP, to providers for this population are expensive changes to CBMS to provide notification
when no Medicaid payment is available even though the client may retain their Medicaid eligibly
while residing in a community cotrections program.
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Additionally, as you are no doubt aware, Colorado does not have an eligibility category that
would apply to many of these inmates, since most would be considered to be residing in a
houschold without dependent children. We note, however, that there is a strong public policy
argument in favor of allowing pregnant women residing in a community corrections program to
receive Medicaid services and would like to consider including other individuals under a
Medicaid expansion through an 1115 Waiver for adults without dependent children in the
household planned for 2011.

Notwithstanding the foregoing, even if your office cannot concur with our view that providers
may receive Medicaid payments for all qualifying medical services provided to all community
corrections offenders, we nonetheless believe FFP should be available with respect to the vast
majority of these individuals. This is because private community corrections facilities do not
constitute “public institutions” for the purposes of determining if a Medicaid payment is
available when medical services are rendered. We note in this regard that at least 28 (and
possibly 30) of the state’s 35 community corrections institutions are not owned or operated by
any governmental entity.

We have been able to locate two sources that provide some guidance on the issue of whether a
private institution will nonetheless be classified as a “public institution” for Medicaid purposes.
First, according to CMS regulations, a facility is a “public institution” only if it is “the
responsibility of a governmental unit or over which a governmental unit exercises administrative
control.” See 42 C.F.R. § 435.1010.

In addition to the CMS regulation, the 1997 Clarification memo from CMS (then called the
Health Care Financing Administration) observes that administrative control exists where “an
organizational part of a governmental unit or when a governmental unit exercises final
administrative control, including ownership and control of the physical facilities and grounds
used to house inmates.” See 1997 Clarification memo. It also will be present when “a
governmental unit is responsible for the ongoing daily activities of a facility, for example, when
facility staff members are government employees or when a government unit, board or officer
has final authority to hire and fire employees.” Id.!

Based on these criteria, the state’s private (for-profit or not-for-profit) community corrections
facilities should not be deemed to be “public institutions” for Medicaid eligibility purposes.

Furthermore, the state standards governing community corrections programs show that,
according to the factors set forth above, programs contracted to private agencies are not under
government control. See Colorado Community Corrections Standards (the “CCCS”) (available
at http://dcj.state.co.us/oce/pdff2007%20Community%20Corrections%20Standards.pdf). These

! This guidance is similar to that provided by the SSA in POMS § 81 00520.001(C)(2)(a), stating that a strong
indication of governmental control exists when a povernment (1) appoints an institution’s board of trustees, (2)
appoints the institution’s administrator, (3) assumes the obligation to appropriate funds to make up the institution’s
operating deficits, (4) receives payment on behalf of the institution, or (5) holds the operating certificate or license,
Id.
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standards apply to contracts with community corrections programs and form the basis of
overseeing these contracts. They also illustrate that each program is responsible for its own day-
to-day operations.

For example, the facilities used by private community corrections programs are controlled by the
private organizations that are under contract to provide the programs. See, e.g., CCCS § 5-5010
et seq. (providing standards for fire alarms, health and sanitation that programs must comply
with). In addition, neither a private facility’s administrator nor board of trustees will be
appointed by any governmental unit — to the contrary, they presumably will be selected like any
other employee, trustee or director of a private entity. See, e.g, CCCS § 1-1010(b)(1)
(discussing legal status of public and private facilities). Also, the employees of a private-owned
community corrections facility are hired and/or fired by institution itself, and there is no
indication in the CCCS guidelines that government will have any direct or indirect authority in
making these personnel decisions. See, e.g., CCCS § 2-050 (requiring that information from
personnel files be available to the local community corrections board and/or state oversight
agencies only for the purpose of verifying compliance with standards or contractual
requirements). Furthermore, there is no indication in the CCCS that the state will assume any
obligation to appropriate funds to make up any operating deficit. Id. at § 1-1040 (discussing
fiscal affairs). Similarly, there is no governmental entity that will receive payment on behalf of a
private institution. /d. Finally, the facility itself will hold the requisite license, and not any state
agency. Id. at 1-010(b).

In summary, there is no final administrative control exerted by any governmental unit over a
private community corrections facility — although the CCCS prescribes that the facility must
formulate and implement a number of policies and procedures governing personnel,
management, security, efc., no government entity will participate in this process, and with a few
exceptions, there is not even any requirement that the policies or procedures be formally
approved. See, e.g., CCCS § 3-010. Moreover, with respect to the ongoing daily activities of a
private-owned community corrections facility, there is no government involvement in devising
or enacting the foregoing policies and procedures govermning operations (and even ex post
approval is rarely required). This is consistent with judicial opinions addressing similar types of
programs, which generally tend to view such private-owned facilities as something other than a
“public institution.” See, e.g., Dixon v. Stanton, 466 F. Supp. 335, 339 (D.C. Ind. 1979).

Therefore, if CMS cannot concur with the Department’s preferred view that an individual
participating in any community correction program is not an inmate of a public institution, then
based the foregoing analysis, we believe that it is clear that privately-operated community
corrections program facilities should not be classified as “public institutions” for the purpose of
determining the eligibility for FFP for offenders residing there.

The Department requests that CMS respond to the Department’s analysis so a formal policy can
be properly developed and implemented. We reiterate that there is a strong public policy
argument in favor of increasing the eligibility of community corrections participants in FFP-
funded programs, consistent with federal law. For example, pregnant women residing in a
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community corrections program should be allowed to receive Medicaid services, and we would
like to consider including other individuals under a Medicaid expansion through an 1115 Waiver
for adults without dependent children in the houschold planned for 2011.

If you have any additional questions or concerns regarding this issue, or would like additional
information about Colorado’s community corrections programs, please contact Chris
Underwood, Director of State Program and Federal Financing at 303-866-4766 and we will be
happy to accommodate this request. Mr. Underwood has taken the lead on researching the
suspension of Medicaid eligibility for incarcerated persons for the Department and is available to
meet with your staff to help address our questions.

Once again, thank you for your aftention to this issue.
Sincerely,
/s/

Joan Henneberry
Executive Director

Attachments



Table 1

Community Corrections Program Ownership in Colorado

Program Name

Program Location

Program Ownership/Sponsorship

Arapahoe County Treatment Center Sheridan 501(c)(3)
ComCor, Inc. Colorado Springs 501(c)(3)
Crossroads-Turning Points Pueblo 501(c)(3)
Hilltop House Durango 501(c)H3)
ICCS Jefferson Lakewood 501(c)(3)
ICCS Weld Greeley 501(c)(3)
Peer | Denver University-sponsored not-for profit
San Luis Valley Community Corrections Alamosa 501{c)(3)
The Haven Denver University-sponsored not-for profit
Garfield County Community Corrections Rifle County-owned
Gateway: Through the Rockies ' Colorado Springs County-owned
Larimer County Community Corrections Ft. Collins County-owned
Mesa County Community Corrections Grand Junction County-owned
Phase I Denver County-owned
Advantage Treatment Center Sterling For-profit ownership
Arapahoe County Residential Center Englewood For-profit ownership
CMI-Boulder Boulder For-profit ownership
CMI-Centennial Centennial For-prefit ownership
CMI-Columbine Denver For-profit ownership
CMI-Dahlia Denver For-profit ownership
CMI-Fox Denver For-profit ownership
CMI-Longimont Longmont For-profit ownership
CMI-Ulster Denver For-profit ownership
Community Alternatives of El Paso Colorado Springs For-profit ownership
Correctional Alternative Placement Craig For-profit ownership
Independence House-Federal Denver For-profit ownership
Independence house-Fillmore Denver For-profit ownership
Independence House-Pecos Denver For-profit ownership
Minnequa Comumunity Corrections Pueblo For-profit ownership
Phoenix Center Henderson For-profit ownership
Pueblo Community Corrections Pueblo For-profit ownership
Time to Change-Adams Welby For-profit ownership
Time to Change-Commerce City Commerce City For-profit ownership
Tooley Hall Denver For-profit ownership
Williams Street Center Denver For-profit ownership

' Small, jail-based program with no residential beds
? Jail-based program with no residential beds and special mission
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COLORADO COMMUNITY CORRECTIONS
Funding and Referral System
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‘“ | ~ COLORADO LAWYERS COMMITTEE

HAND DELIVERY
December 22, 2008

Governor Bill Ritter
200 East Colfax Avenue
Denver, CO 80203

Re: Health Care for Communit)'? Corrections Participants
Dear Governor Ritter:

We are writing you on behalf of the Celorado Lawyers Committee Mental Health Task Force to bring (o your
altention a serious issue facing individuals in community corrections in Colorado,

The Task Force has learned that individuals in community cotrections are not receiving health care (including mental
health) benefits and often choose to be incarcerated {or re-incarcerated) in order to address their serious health
concerns. After researching the law and facis, we discovered that in 2005 Colorado’s Department of Health Care
Policy and Finance (HCPF) implemented a change to the Colorado Indigent Care Program (CICP) that has had the
impact of denying CICP benefits to almost all community corrections participants.

The HCPF rule change was implemented in an attempt to mirror federal law, which prohibits spending federal dollars
on health care for inmates in public institations. However, the rule change does not mirror federal law and the result
is inconsistent both with federal law and regulations and with state law. Most cominunity corrections participants
who are medically indigent should be etigible for CICP benefits, We believe that changing the CICP regulation back
to its original language with clarifications provides an easy solution that will come with very little cost, if any, to the
taxpayers, and may save and avoid costs for the State of Colorado.

Attached is a policy paper that describes this serious problem in greater detail. We have already mel briefly with
Christy Murphy to discuss this issue. Ms. Murphy was receptive to having further discussions and to reviewing the
policy paper outlining our analysis of this issue. We look forward to additional meetings with your staff to explore a
mutually agreeable resolution.

Thank you for your consideration of this issue,

Constance C. Talmage Iris Eytan {Reilly Pozner LLP)
Executive Direcltor Co-Chair, Mental Health Task Force
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Access to Medical Benefits for Individuals in Community Corrections

This paper was prepared by the Mental Health Task Force of the Colorado Lawyers Committee,
The Lawyers Committee is a nonprofit, nonpartisan consortium of 51 Denver metro law firms
whose volunteer lawyers do impact pro bono work to create and increase opportunities for
children, the poor, and other disadvantaged communities. In the summer of 2008, the members
of the Lawyers Committee’s Mental Health Task Force were approached by community
advocates who expressed concern that individuals in community corrections were not receiving
health care (including mental health) benefits and were often choosing to be incarcerated (or re-
incarcerated) in order to address their serious health concerns.

The Task Force spent a number of months meeting and conferring with health care advocates,
comimunity corrections officials and others. The Task Force also researched the legal and factual
issues surrounding health care in Colorado, including Medicaid and the Colorado Indigent Care
Program (CICP). This paper summarizes our conclusions and recommendations. We hope it
will provide a starting point for conversations with the Governor's office and others regarding
health care for the serious medical problems of individuals in community corrections.



I. Introduction

The State of Colorado provides a safety net to indigent individuals who need urgent medical
treatment, but excludes all those participating in Community Corrections programs. This
exclusion was created in 2005 as a result of a State rule change which was designed to mirror
federal requirements. However, the modification of this rule was based on a misinterpretation of
federal law and now prevents indigent community corrections patticipants from accessing the
most basic medical care. Restoring the ability of these individuals to access indigent medical
care, will benefit the State financially and will put Colorado in compliance with state and federal
law.

There are approximately 4,500 individuals in community corrections programs in Colorado.
Many are indigent and would ordinatily qualify for publicly funded health care services through
the Colorado Indigent Care Program (“CICP”). In 2008, the Colorado Department of Health
Care Policy and Financing (“HCPF”) revised Colorade’s CICP regulation to bar residents of
community corrections facilities from obtaining CICP eligibility. This change was based on the
mistaken belief that the federal prohibition against funding inmates of public institutions applied
to these facilities. In addition, this new regulation has been broadly misinterpreted by eligibility
workers and communily corrections employees to exclude from eligibility virtually everyone in
community corrections. By denying CICP benefits to all community corrections participants,
Colorado has left a number of individuals, who are trying to stabilize their lives and become
productive, non-offending members of their community, without the means to care for their basic
medical needs,

As detailed below, the solution to this problem is straightforward —the State should reinstate its
former regulation, with additional clarification, to again allow individuals in community
corrections to obtain CICP benefits. Such a change would return the State to compliance with
state and federal Jaw and might also result in cost savings and cost avoidance for the State. Of
the 4,500 community corrections participants, only 18% would likely apply for and utilize CICP
each year. The CICP program is not an expensive medical program and is much less expensive
than the cost of providing medical care in the Department of Corrections (“DOC”) (because the
State receives federal funding for CICP, whereas the State is solely responsible for medical costs
for offenders incar cerated in DOC) or the cost of treating more severe medical conditions
resulting from lack of medical care. In addition, the availability of CICP medical care would
likely keep many individuals from re-incarceration, thereby avoiding costs to the State of
approximately $4,000-$19,000 per person, per year and would ensure that low-income members
of our community obtain needed medical care.



II. Background

When the Colorado Lawyers Committee’s Mental Health Task Force began its investigation of
medical benefits for individuals in community corrections, members of the Task Force quickly
discovered that, while the solution may be simple, the statement of the problem is complicated.
There are at least seven types of community corrections participants, in 59 different facilities (which
fall into at least three different categories) who might be eligible for at least three benefits programs,
each of which is funded by a different percentage of state and federal funds. Morcover, Colorado’s
community corrections system is unique around the country and the benefits of community
corrections—for the State, the participants and society-—are significant, both financially and in terms
of the quality of Colorado’s system of criminal justice. This section of the paper provides a
description of these issues, with a view towards assuring that our conversations with the Governor
and others begin with a common understanding,.

A, Overview of the Problem

The State’s 2005 regulatory change has adversely impacted many communily corrections participants
who are unable to take care of their basic or urgent medical needs. The seriousness of this problem is
demonstrated by the individuals whose challenges are described below.,

« While serving a three-year sentence at Kit Carson Correctional Center (a DOC facility), David
Isberg, noticed blood in bis urine and submitted to testing to determine the nature of the problem.,
Before the results of Isberg’s tests came back, however, he was transferred to a community
corrections facility. Isberg subsequently began working full-time but did not qualify for health
care through his employer until he completed three months of employment. Ineligible for
medical benefits through the State because of his community corrections status, Isberg waited to
follow-up on his condition until he could obtain insurance through his employer. When Isberg
finally saw a doctor about his condition, the physician was shocked he had waited so long to see
someone—Isberg had bladder cancer. After his surgery was scheduled, but before the procedure,
Isberg was sentenced back to prison; thus, DOC ultimately had to cover all costs associated with
Isberg’s cancer treatment.!

o Similarly, Jocelyn Wilson, while incarcerated in the Denver Women’s Correctional Facility (a
DOC facility), discovered a mass in her breast, had a biopsy and scheduled an operation with
Denver Health to remove the lump. When Wilson transferred to a community corrections facility
prior to her scheduled surgery, however, the operation was canceled. Wilson was told that
because she was in a community corrections program she was not eligible for medical benefits,
and without benefits the surgery was (oo expensive.

« Roxanne Holguin was also denied State medical benefits due to her community corrections status.
Holguin went to a Denver Health clinic seeking indigent care to cover pre-natal visits during her
pregnancy and was told that because she was in a community corrections facility they could not
treat her. She also learned it would cost $650 up front to be seen. Ironically, Holguin had
received treatment for appendicitis from the very same facility just weeks earlier while she was
stil] incarcerated in a DOC frstcility.3

! Naomi Zeveloft, Death Sentence, Westword, Dec. 6, 2007 (Ex. A)
2 Jim Spencer, Out of Jail, They Can’t Get Health Care, Denver Post, July 27, 2006 (Ex. B). Wilson later found a cancer
clinic that agreed to remove the lump for free.
3
Id.




B. Overview of Community Corrections

Community corrections is an alternative to traditional incarceration in prison. Community corrections
facilities generally provide services for: (1) individuals convicted of less severe offenses who are
diverted from prison (“diversion participants™); (2) individuals transitioning out of prison
(“transitional participants™); (3) parolees released by the Colorado Parole Board placed there as a
condition of parole; and (4) individuals on Pre-Parole Inmates on Intensive Supervision (“ISP
inmate”). Community corrections programs provide services for both individuals who live on-site
(residential) and individuals who do not live on site (non-residential).4 There are 35 residential
community corrections facilities in Colorado and 24 non-residential facilities.” In sharp contrast to
prison, community corrections are not locked facilities. Further, unlike prisons, community
corrections staff do not have the authority to physically restrain participants, there are no barred cells
in the facilities, and the grounds are not secured by fences or wires.

The Fiscal Year 2007 to 2008 budget allocated funding for 2,998 residential participants, and 1,405
non-residential participants and day reporting participants, for a total of approximately 4,500
community corrections participants throughout the State.® The Office of Community Corrections,
which is part of the Department of Public Safety, Division of Criminal Justice (“DCJ”), allocates the
State funds allotted for community corrections to local community corrections Boards in each of
Colorado’s 22 judicial districts. Each Board subsequently subcontracts with one or more local
program to provide for the supervision and treatment of offenders.” The vast majority of these
subcontractors are non-profit or for-profit (i.e. non-governmental, private) organizations that are
charged with the day-to-day operations of each facility. While community corrections facilities must
comply with State program standards, and while the DCJ and local Boards periodically conduct
audits and monitoring to ensure such compliance, neither the local Boards nor the DCJ is involved in
the day-to-day activities of the private facilities. In addition, the DCJ and local Boards do not
exercise administrative control over the private community corrections facilities and cannot hire and
fire the facility employees.

Furthermore, community corrections participants are expected to be self-supporting and are required
to pay for their room and board, court costs, treatment programs, fines, restitution and court-ordered
child support. They are also required to maintain employment and to pay federal, state and local
taxes. Most offenders are employed in low-wage jobs earning an average of $927 pet month (and in
most instances are not provided with health insurance as part of their employment).

Residential participants are charged, on average, approximately $17 per day or $400 per month by
community corrections. Non-residential participants are charged approximately $3 per day or $93
per month. Both residential and non-residential community corrections participants pay an average
of $70 per month for court costs and restitution. Any remaining funds are generally allocated to child
support, treatment costs and other necessities. Thus, most community corrections participants are
medically indigent, Without CICP benefits, they are unable to afford urgent or basic medical care.’

* Thus, there are seven types of offenders in Community Corrections programs including: (1) residential diversion; (2)
residential transition; (3) nonresidential diversion; (4) residential parole; (5) nonresidential parole; {6) nonresidential ISP,
and (7) residential ISP,

¥ All but four of the 35 residential facilities are privately run by profit or non-profit organizations.

8 Colorado Association of Community Corrections Boards, Fact Sheet, July 2007 to June 30, 2008, (Ex. C, p. 1).

7 Colorado Division of Criminal Justice Funding Flow Chart (Ex. D).

¥ Colorado Association of Community Corrections Boards, (Ex. C, p. 3).

#2006 Community Corrections Annual Report, (Ex. E, pgs. 27-30).
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C. Benefits of Community Corrections to Offenders & State

Community corrections provides numerous benefits to offenders as well as the State. First, these
programs aid offenders in becoming pro-social individuals thereby promoting public safety and
reducing recidivism rates, Community corrections promotes productive reintegration of offenders
back into society by aiding offenders in preparing emotionally, cognitively, behaviorally and
financially for their reintegration into society. Less than 1.6% of community corrections participants
are terminated for a new crime and 55.3% complete the program.!® In a two-year follow-up of
individuals who successfully completed their community corrections program, 75% had no
misdemeanor or felony filings.'"

The success of community corrections programs has not gone unnoticed. Governor Bill Ritter
endorsed the mission and work of community corrections in his FY 2008-2009 Crime Prevention and
Recidivism Package.? The package provides additional funding for commumity corrections
programs in an effort to divert offenders away from expensive prison beds and reduce criminal
recidivism.

As identified by Governor Ritter’s package, community corrections costs far less than prison
incarceration. The average cost per person for residential placement in community corrections is
$8,477 per year, The average cost per person for non-residential community corrections placement is
$1,839 p(]er year. In contrast, the average cost per person of incarceration at a DOC facility is $27,500
per year.

Department of Residential Non-Residential
Corrections Community Community
Corrections Corrections
Average Cost/Person $75.58 $37.18 $5.04
Per Day
Average Cost/Person $27,586 $13,570" $1,839
Per Year

Given these baseline numbers, the State avoids costs of approximately $14,000 to $17,000 per year
for each individual placed in a residential community corrections facility rather than in jail or
prison'®. Likewise, the State avoids costs of approximately $25,000 per year for each individual who
participates in a non-residential community corrections program instead of going to a DOC prison.

':: Colorado Association of Community Corrections Beards, (Ex.C, p. 3).

1d.
"2 Governor's Office of State Planning and Budgeting, Fact Sheet, Governor Ritter’s FY 2008-09 Crime Prevention and
Recidivism Package, (Ex. F).
13 Colorado Association of Community Corrections Boards, Ex. C, p. 1).
" The actual costs are $8,477 a year as the average length of stay is 228 days. See Community Corrections Annual
Report, (Ex. E, p. 21).
" The State of Colorado Office of State Budget and Planning utilizes the private prison cost and non-specialty
community corrections cost to come to a $4,000 cost differential. However, the baseline budgetary difference between
the DOC and Community Corrections placement is approximately $19,000 as indicated in both the 2006 Department of
Corrections Annual Report (Ex. G) and the Community Corrections Annual Report, (Ex. E),
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The lack of medical benefits for community corrections participants may lead to increased costs to
the State in more direct ways as well. Because in many instances community corrections participants
are currently precluded from obtaining medical benefits, those individuals presented with the option
of community corrections or prison may opt for a prison sentence recognizing that the State is
required to fund their medical needs while in prison. Similarly, individuals with serious medicat
concerns and no means to pay for needed care have an incentive to re-offend to gain treatment in
prison.'® Furthermore, local Boards, recognizing that potential transitional clients have costly health
care needs may refrain from recommending otherwise eligible offenders to community corrections
knowing that they may not be able to pay for outside medical care.

Costs to the State to provide medical coverage for community corrections participants under CICP
are lower than costs for incarcerated offenders because the State receives federal funding for CICP
whereas the State, through the DOC, is solely responsible for medical costs for incarcerated
offenders. Only 18% of the Colorado indigent population utilizes CICP,'” and we estimate the
percentage should not be much higher for community corrections participants. And, even if the
penetration is higher, it is less expensive for the State to provide access to even 20-25% of
community corrections participants, since CICP costs only $179 per person, less than a three night
stay in the Department of Corrections,'®

Finally, because individuals in community corrections cannot get health coverage, many go untreated
until they are out of community corrections. Health care problems often become more acute when
left untreated. Once an individual with an untreated ailment is out of community corrections and
qualifies for public health care programs, the State is likely stuck paying for his/her treatment when it
is most expensive (i.c., when the problem is exacerbated and requires more treatment at a higher
cost). By making health care benefits available to community corrections participants, the State
could again reduce its costs because these individuals would likely obtain needed care earlier and
avoid needlessly increasing the severity of their problem.

D. Colorade Indigent Care Program
Through HCPF, Colorado offers a variety of programs to aid indigent individuals with health care
needs. The two main programs available to adults are Medicaid and CICP.

Colorado Medicaid is a State-administered health insurance program for certain disabled adults, low-
income children 18 years of age and under, families with dependent children 18 years of age and

1 A few community corrections directors, who asked to remain anonymous, reported that community corrections
participants frequently elect to return to prison to obtain necessary medical care. For example, a transition client who had
complications due to an eye socket injury in the Department of Corrections returned to the Department of Cotrections due
to lack of resources in his community and denial of CICP and Medicaid. There is institutional knowledge that community
corrections participants comnit technical violations and sometimes walk away, which is a Felony Escape, just to obtain
medical care.

" To be eligible for CICP, an individual’s incotne must be below 250% of the federal poverty level. By using the U.S.
Census Bureau, we approximate that the number of adults in Colorado below 250% of the federal poverty level ranges
between 867,190 and 938,667,  Of those individuals, only 172,510 people, or approximately 18% of all qualified indigent
persons in Colorado accessed CICP in 2007, We assume the penetration rate may be about the same for community
cotrections participants. See United States Census Bureau Fact Sheets, (Ex. H), Colorado Medicaily Indigent and
Colorado Indigent Care Program 2006-2007 Annual Report by the Departiment of Health Care Policy and Financing (Ex.
1), and Colorado Indigent Care Program Fact Sheet, (Ex. J).

1% CICP costs the state $30,952,165 a year, and only 172,510 Colorado residents accessed CICP in 2007. The average
cost to the State per individual a year is $179. (Ex. L, p. 5).
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under, and pregnant women. Medicaid operates as an insurance program for those individuals
meeting its qualifications. The State receives federal matching funds for the qualifying dollars spent
in its Medicaid program.,

CICP is a State-run program that provides discounted health care services to low income individuals
at participating providers. CICP is not an insurance program. Instead, individuals request financial
assistance at participating hospitals and clinics, Each participating health care provider is required by
State law to determine CICP eligibility by assessing how acute the medical needs of the applicant are
and whether the individual’s income level qualifies for CICP. Individuals generally must be at or
below 250% of the federal poverty level to qualify.'” The providers are then reimbursed by the CICP
program, which uses both state dollars and federal Disproportionate Share Hospital (“DSH”)
dollars.

' Sec Ex. [and J.
20 Federal DHS dollars are authorized by Section 1902(a)(13) of the Social Security Act,



ITII. The State Law Creating CICP Does Not Authorize The Categorical Exclusion of
Community Corrections Participants

The CICP Program has both federal and state law components. (Federal law and the state regulation
are discussed in the next section of this paper.) In authorizing CICP in Colorado, the General
Assembly?! recognized that health care for indigent people was a significant priority, but also that
program resources would always be limited. As a result, the Colorado statute provides that
“medically indigent persons accepting medical services from such program shall be subject to the
limitations and requirements imposed by the CICP statute.”™  The statute specifically sets out the
only eligibility criteria:

A client’s eligibility to receive discounted services under the program for the

medically indigent shall be determined by rule of the state board based on a specified

percentage of the federal poverty level, adjusted for family size, which percentage

shall not be less than two hundred fifty percent.”

The statute also places restrictions on eligibility of immigrants, and on funding for abortions.?*

These are the only statutory provisions that categorically limit program eligibility and the medical
services that can be provided under the program. Thus, the CICP statute defines the pool of eligible
individuals broadly. It does not provide for any exclusion of individuals based on their status as
community corrections participants. Although HCPF is authorized to issue program regulations, that
authority is limited to rules “as are necessary for the implementation™ of the CICP statute.” HCPF
has no authority to issue rules for the CICP program that would categorically exclude community
corrections participants, because such a rule would not be “necessary” to implement the CICP statute.

Because CICP is not an entitlement program, a person eligible for CICP may not actually receive
program benefits for particular medical services. Instead, participating health care providers are
required to prioritize their CICP funding in the following order of three criteria:®
» Emergency care for the full year,
« Any additional medical care for those conditions the state department determines to be the
most serious threat to the health of medically indigent persons;
« Any other additional medical care.

In other words, providers are required to allocate limited CICP funding in order of priority of medical
needs. Providers have no authority to exclude individuals from CICP based on factors not related to
income, medical need, or the other statutory categories of immigration and abortion.

The CICP statute makes it clear that neither the state nor participating providers may arbitrarily create
new eligibility rules not based on the statutory factors described above. As an obvious example,
HCPF cannot mandate a minimum educational requirement to be eligible for CICP, or prohibit
divorced individuals from receiving benefits, Community corrections, as a class, is no different.
HCPF has no authority to bar individuals in community corrections from receiving CICP benefits,

2GRS, §25.5-3-101, ef seq.

2 0 R.S. §25.5-3-102(b)(2).

B CR.S. §25.5-3-104(2).

M C.RS. §§ 25.5-3-105 and 25,5-3-106.
¥ CR.S. §25.5-3-104(1).

% CR.S. § 25.5-3-108(8)(b).



IV. The State’s 2005 Change to Its CICP Regulation Was Not Required by Federal Law
and Has Been Misinterpreted to Exclude Qualified Individuals

In 2005, Colorado implemented a rule change which, on its face, excludes individuals in residential
community corrections facilities from CICP eligibility. This rule not only misinterprets federal law,
but has itself been misinterpreted to apply to all individuals in community corrections. As a result,
individuals in private facilities, in medical institutions, in non-residential community corrections, as
well as those on parole and ISP inmates have been denied eligibility. This section of the paper begins
with an analysis of federal law and the Colorado rule change and then discusses why CICP or some
other medical coverage should be provided pursuant to state and federal law for all community
corrections participants.

A. Federal Requirements and Colorado’s 2005 Regulatory Change

Section 1905(a)(A) of the Social Security Act, which applies fo both federal Medicaid matching
funds and to DSH reimbursement funds used for CICP, excludes Federal Financial Participation
(“FFP”) for medical care “for any individual who is an inmate of a public institution (except as a
patient in a medical institution).””" Federal regulations likewise provide that FFP is not available for
services provided to “individuals who are inmates of public institutions™® FFP is therefore
unavailable to fund health care benefits where two requirements are met: (1) the individual seeking
medical care is an inmate; and (2) the facility in which the individual is residing is a public
institution.”

Because CICP care is available only to those who are not excluded from FFP rules, the State must
follow the federal guidelines. Prior to December 2005, Colorado’s CICP regulations provided as
follows:
The following individuals are not eligible to receive discounted services
under available CICP funds: . . .
2. Persons in institutions or penitentiaries, or persons in the custody of a
law enforcement agency temporarily released for the sole purpose of
receiving heath care.*®

In December 2005, Colorado revised its regulation concerning CICP eligibility. As revised
Colorado’s CICP requirements now state:
1. The following individuals are not eligible to receive discounted services
under available CICP funds: . .,
b. Individuals who are being held or confined involuntarily under
governmental control in State or federal prisons, jails, detention facilities
or other penal facilities. This includes those individuals residing in
detention centers awaiting trial, at a wilderness camp, residing in halfway
houses that have not been released on parole, and those persons in the
custody of a law enforcement agency temporarily released for the sole
purpose of receiving health care.?

742 U.S.C. § 1396d(a)(28)(A) (emphasis added),

242 C.F.R. §435.1009(2)(1) & 42 C.F.R. § 435,1010.

¥ Memorandum from the Dep’t of Health & Human Servs., Clarification of Medicaid Coverage Policy for Inmates of a
Public Institution, (Dec. 12, 1997) (Ex. K, p. 2).

10 CoLO. CODE REGS. § 2505-10 8.904(E) (2004).

3110 CoLO. CODE REGS. § 2505-10 (F)(1)(b) (2008) (emphasis added).
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HCPF’s stated rationale for revising the CICP regulation in 2005 was to ensure that HCPF complied
with FFP requirements so it would receive federal funds when available. The letter from HCPF*?
which signaled the proposed rule change was the first sign that the State had misinterpreted the FFP
requirements. Meeting minutes from HCPF’s discussion of the revision explicitly state that the
change was made to “follow[] federal regulations that no federal financial participation is available
for this incarcerated population” and to “mirror Federal language.” However, HCPF’s change did
not “mirror Federal language,” as it did not clearly incorporate the fact that the FFP is available to
inmates living in private institutions and to inmates who are patients in medical institutions.
Moreover, as discussed in detail below, by denying benefits to all individuals “residing in halfway
houses who have not been released on parole,” HCPF's rule change went far beyond FFP
requirements and improperly precludes numerous community corrections individuals from obtaining
medical benefits. **

Furthermore, the 2005 regulation has been misapplied to non-residential community corrections
participants. Many non-residential community corrections participants are often denied CICP
eligibility under this regulation, despite the fact that they do not reside in a halfway housc and by the
terms of the regulation are not precluded from receiving CICP benefits.®® In fact, as a result of the
new rule that is being too broadly ap})lied, all individuals accepted into community corrections
programs are mandated to sign a waiver’® drafted by HCPF stating that individuals in halfway houses
are not eligible for CICP, unless they are on parole.

B. Federal Requirements Do Not Render Community Corrections Participants Residing In “Private”
Facilities Ineligible for Medicaid or CICP Benefits
Federal statutory and regulatory mandates make clear that only inmates residing in “public
institutions” are excluded from federatly funded medical benefits.’” The Centers for Medicare and
Medicaid Services (“CMS”) have likewise interpreted the FFP requirements and recognized that FFP
exclusions are limited to inmates residing in “public institutions” specifically finding that:
o Inmates of private institutions . . . are seemingly eligible under the state to receive FFP for
services provided to them.” 38

32 Letter from Chris Underwood, Manager of Safety Net Financing Section with HCPF, to Carol Lovseth, Finance
Manger of Denver Health, Sept 15, 2005 (Ex. L). This letter was wrilten three months before the rule change was
official, and it misapplies and misinterprets the federal regulations. This letter was distributed to numerous community
corrections facilities and participants, and was the ptimary cause of the legal misinterpretation which precludes
community corrections participants from CICP eligibility.

¥ Medical Services Board Meeting Minutes, Colo, Dep't of Health Care Policy & Financing (Qctober 14, 2005 and
December 9, 2005) (Exs. M and N} (emphasis added).

# Although HCPF’s 2005 rule change was based upon Federal Medicaid law, it was drafted and approved to apply
specifically to community corrections participants seeking CICP, not Medicaid, eligibility. However, community
corrections directors, who have asked to maintain their anonymity, have confirmed that this unfortunately misinterpreted
rule has often been improperly extended to community corrections participants seeking Medicaid coverage.

35 geveral community corrections directors have reported that the CICP exclusion has been applied to both non-residential
and residential community corrections participants,

% Clarification of Incarceration and Eligibility for CICP (Ex. 0). The DOC requires offenders transitioning out of DOC
and into community corrections to sign this “clarification” as a waiver of benefits.

7 See 42 U.S.C § 1396d(2)(28)(A) (excluding FEP “for any individual who is an inmate of a public institution {except as
a patient in a medical institution)”); 42 C.F.R. § 435.1009(a) (stating FFP is not available for services provided to
“individuals who are inmates of public institutions,” which “means a person who is living in a public institution”).

¥ Memorandum from the Dep’t of Health & Human Servs., Availability of Federal Financial Participation for Individuals
Who Are Inmates in a Public Institution, {(Feb. 13, 1991)Ex. P, p. 2,

10




o [T]he “Federal Government participates in the cost of assistance payments to persons
residing in private, but not in public institutions.” *

¢ “Previous General Counsel opinions have concluded that there is no statutory or legal
authority to support: [1] expanding the re%ulatory definition of inmate of a public institution
to include inmates in private institutions.” *®

A “public institution” is defined as an institution which is “the responsibility of a governmental unit”
or over which a “governmental unit exercises administrative control.™' CMS has provided
additional guidance as to what constitutes a “public institution” explaining that:

This control can exist when a facility is actually an organizational part of a

governmental unit or when a governmental unit exercises final administrative

control, including ownership and control of the physical facilities and grounds

used to house inmates. Administrative control can also exist when a

governmental unit is responsible for the ongoing daily activities of a facility,

for example, when facility staff members are government employees or when a

governmental unit, board, or officer has final authority to hire and fire

employees.*?

Of the 35 residential community corrections facilities in Colorado, at least 30 are undoubtedly
“private” entities, not “public institutions.” FFP restrictions thus do not apply to most of the 3,000
residential community corrections participants in Colorado because they are not “inmates of a public
institution” as required for FFP exclusion. Specifically, each of the 30 private facilities is operated
by non-profit or for-profit entities under contracts with the local community corrections Boards.
While these private facilities contract with the local Board, they are not an organizational part of the
focal Board, local government, the DCIJ, or any other governmental entity,

Furthermore, the DCJ and local Boards do not exercise administrative control over these private
community corrections facilities. While each facility must comply with State program standards
which are overseen by the local Boards and the DCJ, neither the Boards nor the DCJ are involved in
the day-to-day activities of the facilities or the facilities’ administrative functions—hiring and firing,
staffing, program design and implementation, facility decisions, and all other administrative decisions
are left up to each separate facility. In addition, the State does not own or control the physical
infrastructure of these 30 facilitics. Rather, each entity leases its own space under its own contracts
or owns the facility property outright.

Denver’s Regional Social Security Administration (“SSA™) office also has concluded that Colorado’s
private community corrections facilities are not public institutions, finding that individuals in private
facilities are not categorically excluded from Supplemental Security Income (SSI) as disabled
individuals, and therefore also may be eligible for Medicaid benefits:

For SSI eligibility purposes, it must be determined if any or all of the halfway

houses are agents of the Colorado Division of Criminal Justice. A private

facility is considered public via an agency relationship to a public penal

authority, only if the private facility has the authority to confine individuals for

punitive/correctional purposes. . . . Thef] private [community corrections]

¥ Dept of Health & Human Servs, Ex. P, p. 3 (citing H.R.Rep. No. 1300, 81st Cong., 1st Sess., 42 (1949).
¥ Dep’t of Health & Human Servs, Ex. P, p- 2.

142 C.F.R. § 435.1009,

2 Dep’1 of Health & Human Servs, Ex. P, p . 2.
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centers are not agents for the Colorado Division of Criminal Justice because
they are not performing the correction function of confinement. All residents in
the centers are treated the same and are not confined. They are potentially
eligible for SSI benefits . . . .*

By denying benefits to all individuals “residing in halfway houses who have not been released on
parole,” HCPF’s rule change plainly went far beyond “mirroring” FFP requirements as the vast
majority of community corrections participants in Colorado do not reside in “public institutions” and
FFEP funds are therefore available for their medical care. The State should thus reinstate its prior
CICP regulation, with clarification, to rectify the overbroad nature of its current regulation.

C. FFP Is Available for Medical Care for Community Corrections Participants Residing in the Three
Community Corrections Facilities Which Are Medical Institutions

Of the 35 residential community corrections facilities, five may not fall within the “private” entity
category discussed above. Those facilities include: (1) the Haven (including the Haven Harmon
House, Baby Haven and Mom’s House); (2) Peer I; (3) Larimer County Community Correctlons 4)
Garfield County Community Corrections; and (5} Mesa County Community Corrections.** However,
residents of the Haven and Peer I, and many residents of the Larimer County Community Corrections
facility, are inpatients of a medical institution and thus FFP is available for their medical care.

A “patient in a medical 1nst1tut10n is excepted from the federal statutory prohibition of FFP for
inmates of a public institution.** Federal regulations also provide that “[t]he term ‘public institution’
does not include . . . [a] medical institution” and define “medical institution” as an institution that:
(a) Is organized to provide medical care, including nursing and convalescent
care;
(b) Has the necessary professional personnel, equipment, and facilities to
manage the medical, nursing, and other health needs of patients on a
continuing basis in accordance with accepted standards;
(¢) Is authorized under State law to provide medical care; and
(d) Is staffed by professional personnel who are responsible to the institution
for professional medical and nursing services. The services must include
adequate and continual medical care and supervision by a physician;
registered nurse or licensed practical nurse supervision and services and
nurses’ aid services, sufficient to meet nursing care needs; and a
physician’s guidance on the professional aspects of operating the
institution.

* Memorandum from the Denver Regional Social Security Administration, Prisoners in Colorado Community Correction
Centers (Halfway Houses), (June 20, 2007) (Ex. Q, p. 2) (emphasis added). This regional policy is also supported by the
national $SA, which stated in a recent iteration of its Program Operations Manual System (“POMS”), that “[a] privately
operated halfway house is treated as a public institution only when it is acting as an agent of the correctional authorities,
A facility that has the authority to confine the residents all or part of the times is acting as an agent of Federal, State, or
local penal authorities.” POMS § SI 00520.009.

“ This policy paper takes no position on whether these five facilities are, in fact, “public institutions” according to the
definitions set out in federal law and regulations. However, recognizing that these five may be perceived as public
institutions, this paper addresses the possibility that they in fact fall in that category.

42 U.8.C. § 1396d(a)(28)(A).

% 42 C.F.R. § 435.1010.
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The Haven, Peer I, and the Larimer County Community Corrections facility meet this “medical
institution” exception. These three facilities are organized to provide “medical care, including
nursing and convalescent care” as they provide comprehensive substance abuse and mental health
treatment for their patients, Each facility has the necessary professional personne! (including
physicians, registered nurses or licensed practical nurses), equipment and facilities to meet the needs
of their patients. These institutions are also authorized under State law to provide medical care and
function in accordance with generally accepted standards to provide adequate, continued care and
supervision for their patients. Each facility also obtains a physician’s guidance on the operation of
the institution. In fact, the Haven and Peer I are part of the University of Colorado’s School of
Medicine.

CMS has clarified that because the “medical institution” exception applies to inpatient care only, FFP
still is unavailable on “an outpatient basis.”” This means that community corrections participants
who are inpatients in a medical institution qualify for FFP, and thus should not be categorically
excluded from CICP, “Inpatient” is defined as:
[A] patient who has been admitted to a medical institution as an inpatient on
recommendation of a physician . . . and who—
(1) Receives room, board and professional services in the institution for a
24 hour period or longer, or
(2) Is expected by the institution to receive room, board and professional
services in the institution for a 24 hour period or longer even though it
later develops that the patient dies, is discharged or is transferred to
another facility and does not actually stay in the institution for 24 hours.

The Haven, Peer I and Larimer County Community Corrections facility are residential facilities.
Community corrections patients reside in these facilities on a full-time basis for the purpose of
receiving substance abuse and/or mental health treatment as recommended by a physician. The
patients of these facilities rarely exit the facility and are bound to these residential programs strictly
for the purpose of receiving treatment.*® In other words, they are “inpatients” under the federal
definition recited above.

FFP is available for those community corrections participants who are “patients in a medical
institution.” Exclusion of these individuals from medical benefit eligibility is therefore unnecessary.

D. Fundamental Fairness, Equity, and the Eighth Amendment Require that Residential Participants

of the Two Public Community Corrections Fagilities Should Not Be Excluded from Medical
Care

Two residential community corrections facilities are government run, public institutions. These
institutions include: (1) Garfield County Community Corrections; and (2) Mesa County Community
Cortrections. Combined these residential programs make up 4%, or 211 persons a year, of all persons
in residential community corrections beds in Colorado.”” To preclude the participants who reside in

a Dep’t of Health & Human Servs,, Ex. P, p 3.

“ Not all residents of the Larimer County Corrections facility are “inpatients” of a “medical institution,” Only those
individuals participating in the facility’s substance abuse and mental health treatiment programs meet the “patient in a
medical institution™ exception,

* Community Corrections Annual Report, Ex. E, p. 6. This statistic includes both transition and diversion residential
community corrections participants.
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these two facilities from obfaining medical benefits simply because they were sentenced in Garfield
or Mesa County is fundamentally unfair and may be violation of equal protection and/or due process,

Furthermore, of the 211 persons a year in the Garfield and Mesa County community corrections
residential beds, approximately 90 of these participants are transitioning from the DOC. The denial of
basic medical care to inmates coming from the Department of Cotrections, in what may be public
institutions, may rise to the level of an Eighth Amendment violation as the failure to provide inmates
with adequate medical care is considered “cruel and unusual punishment” in violation of the Eighth
Amendment.>

The 211 individuals residing in the Garfield and Mesa community corrections programs need access
to medical care. We are committed to working with the State to find a way to provide access to
medical benefits for these community corrections participants. Such a solution would ensure the
constitutionality of Colorado’s community corrections system, and save thousands of dollars a year
which accrue when an offender is sentenced to community corrections rather than prison where the
State would have to pay both the full care of the medical treatment and housing.

E. The State’s Regulation Should Not Be Applied to Non-Residential Community Corrections

Participants as well as Individuals on Parole and Probation
The State’s CICP regulation excludes eligibility only for applicants “involuntarily . . . residing in

halfway houses who have nof been released on parole.”™' Thus, by its express terms, the regulation
does not apply to non-residential participants (those not “residing” in a community corrections
facility) or individuals released on parote.

HCPF has issued a “clarification” of the State’s regulation that recognizes that “[a]n applicant on
parole or probation is eligible for CICP” and that “{a|n applicant who is living in a halfway house is
eligible for CICP only if they are on parole.” This clarification not only reiterates that parolees are
eligible for CICP, it also delineates that individuals on probation are also eligible. This position is
supported by CMS which listed “paroled individuals” and “individuals on probation” as “[eJxamples
of when FFP is available,”

Non-residential participants and individuals on parole or probation are eligible for CICP under the
terms of the State’s 2005 regulation. However many providers making CICP eligibility
determinations continue to be confused by the 2005 regulatory change, and deny eligibility simply
because of their connection to Colorado’s community corrections program. The State can easily
alleviate the confusion associated with non-residential participants, parolees and probationers by
reinstating the terms of its prior regulation and clarifying the meaning of inmate and public
institution.

0 The Eighth Amendment to the United States Constitution prohibits the states from inflicting “cruel and unusual
punishments” on those convicted of crimes, Rhodes v, Chapman, 452 U.S, 337, 344-46 (1981), and requires that prison
officials provide inmates with adequate medical care. Estelle v. Gamble, 429 U.S. 97, 103-04 (1976).

*1'10 CoLo. CODE REGS. § 2505-10 (F)(1)(b) (2008) (emphasis added).

%2 Clarification of Incarceration and Eligibility for CICP (Ex. O). In fact, the DOC requires offenders transitioning out of
DOC and into community cotrections to sign this “clarification” as a waiver of benefits.

%3 Dep’t of Health & Human Servs., Ex. P, p. 3 ; see also Dep’t of Health & Human Servs., Ex. K, p. 8 (“Individuals
paroled, released from custody following completion of sentence, released from custody whole on bail, or released from a
public institution permanently (i.e, terminating a stay at a public institution) are no longer ‘inmates® and are no longer
living in a public institution, Therefore, section 1905(a) does not apply and FFP is available for their care.”),
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Y. Conclusion

The problem of the availability of health care services for indigent individuals in Colorado is a
serious one. The federal assistance available for these individuals is limited, but denial of access to
urgent medical care can have devastating consequences, for both the individuals who do not receive
medical care and for the State, which often must absorb the monetary costs of this crisis.

It is widely accepted that providing CICP coverage will not resolve all the State’s serious health care
issues. However, making sure that all indigent individuals in community corrections have access to
health care would not only help these individuals but also have positive financial consequences for
the State, not to mention returning Colorado to proper utilization of federal health care law.

The State should reinstate its prior CICP regulation, which complies with state and federal law, and
allow eligible individuals in community corrections to participate in Medicaid and CICP programs.
Upon reinstatement, the State should also clarify the meanings of inmate and public institutions to
reduce misapplication of the regulation and improve the consistency of eligibility determinations.
These two steps would go a long way to solving a serious problem in Colorado.
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DEPARTMENT OF HEALTH & HUMAN SERVICES Health Care Financing Administration

Region VIII
MEDICAID Federal Building
REGIONAL INFORMATION LETTER 1961 Stout Street

Denver, CO 80294-3538

RIL NO. 98-22

DATE:April 10, 1998 CODE: EA-G;tp

TO: State Medicaid Directors

SUBJECT: Medicaid Coverage for Inmates of Public Institutions -- INFORMATION

Based upon various inquires from States, it is appatent that policy regarding Medicaid coverage
for inmates of public institutions can be ambiguous. This letter is to help clarify, and in some
instances modify existing policy interpretations. Section 1905(a)(A) of the Social Security Act is
the defining statute on this issue. Specifically, it excludes Federal Financial Participation (FFP)
for medical care or services for any person who is an inmate of a public institution, unless that
person is a patient in a medical institution,

From this definition, two points are apparent. First, the statute precludes FFP but not Medicaid
eligibility. If aperson is an inmate of a public institution, the person may still be eligible for
Medicaid. However, no FFP will be available for medical care or services provided to the
individual. Second, the terms "inmate" and "public institution" are both significant in
determining whether FFP is available. Unless a person is an inmate and in a public institution,
the prohibition against FFP in section 1905(a)(A) is not applicable. The following provides
additional information about inmates of public institutions.

Inmate

The term "inmate" carries a strong connotation of a person being involuntarily confined to a
facility. Following this connotation, the term "inmate" would not include individuals who are
voluntarily residing at such facilities. By using this guideline, we have determined that FFP is
not available when a person is involuntarily residing in a public institution. (See below for
information on medical institutions.) If a person is voluntarily residing in a public institution,
however, the statutory prohibition on FFP does not apply because the person is not an inmate.

By focusing on a person’s voluntary status, it becomes evident that a person is not considered to
be an inmate of a public institution when the individual is voluntarily residing in a public
educational or vocational training institution for purposes of securing an education or training,
Likewise, if a person is voluntarily residing in a public institution while other living
arrangements appropriate to the individual’s needs are being made, the individual is not
considered to be an inmate.

At times, a person is confined involuntarily to a public institution while awaiting criminal
proceedings, penal dispositions, or other involuntary detainment determinations. During this
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period of time, the person is not considered to be voluntarily residing in a public institution while
other living arrangements appropriate to the individual’s needs are being made. Instead, the
person is considered to be an inmate, and FFP is not available under such circumstances. The
focal point in determining if FFP is available should not be on the length of stay, Rather, the
focal point should be on whether or not the person is voluntarily or involuntarily residing in the
public institution, If a person is voluntarily residing in the public institution, pending other
arrangements, FFP is available. Otherwise, FFP is generally not available.

Finally, it should be noted that the statute does not specify the term "inmate" should only be
applied to adults. Due to the absence of such language, this policy applies to juveniles and adults
in the same manner. For example, a juvenile awaiting trial in a detention center is no different
than an adult awaiting trial in a maximum security prison for purposes of FFP availability. Both
are considered to be inmates and FFP is not available,

Public Institution

When determining if FFP is available, the definition of a public institution is as important as the
definition of an inmate. According to 42 CFR 435.1009, a facility is a public institution when it
is under the responsibility of a govemment unit, or over which a governmental unit exercises
administrative control. This control can exist when a facility is:

1. Actually an organizational part of a governmental unit, or

2 When a governmental unit exercises final administrative control, including ownership
and control of the physical facilities and grounds used to house inmates, or

3. When a governmental unit is responsible for the ongoing daily activities of a facility, for

example, when facility staff members are government employees or when a governmental
unit, board, or officer has final authority to hire and fire employees.

Generally, when a person is an inmate of a public institution, FEP is not available. However, if
an inmate is in a medical institution, the FFP exclusion may not apply.

Medieal Institutions

Section 1905(a)(A) provides an exception to the prohibition of FFP for inmates of public
institutions. If an inmate is a patient in a medical institution, FFP may be available for the
individual’s medical care and services. In order for a person to be a patient in a medical
institution for purposes of this policy, the person must be admitted as an inpatient in a hospital,
nursing facility, institution for mental disease, or intermediate care facility; and must be expected
to remain in the facility for a period of 24 howrs or longer. When an inmate is an inpatient in
such a facility, FFP is available for Medicaid covered services provided to the individual, even
though the person is still considered to be an inmate. (The statement of FFP availability
presumes that the individual meets all other factors pertinent to Medicaid eligibility and
coverage.)

FFP is not available for services provided at any of the above noted facilities when the services
are provided on an outpatient basis to an inmate of a public institution. FFP is also not available
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when medical care is provided to an inmate at a clinic, physician office, prison hospital, or
dispensary. In these situations, the person is not considered to be a patient in a medical
institution.

When determining the availability of FFP, it is important to note that when FFP is prohibited it is
based upon an individual’s involuntary confinement in a public institution and not merely upon
an individual being detained or taken into custody. This distinction is important when a person is
arrested, taken into custody, and then transported directly to a medical facility. Because the
person has not obtained "inmate" status in a public institution, FFP is not precluded for medical
services provided to the individual even if the medical services are not provided on an inpatient
basis.

Private Health Care Entities

Some States have contracted with private health care entities to provide medical care in public
institutions to the institutions’ inmates. FFP is not available for medical care and services
provided in such situations because inmates are not receiving services as patients in a medical
institution. Rather, they are continuing to receive medical care in a public institution.

Some States are also considering the feasibility of selling or transferring ownership rights of
prison medical units (including the housing facilities and immediate grounds} to private health
care entities, thereby potentially establishing the unit as a medical institution. We do not believe
this arrangement is within the intent of the statute’s exception, and adhere to the policy that FFP
is unavailable for any medical care provided on the greater premises of prison grounds where
security is ultimately maintained by a governmental unit,

Policy Application
The following examples are given to help in the determination of FFP availability. Please keep

in mind that these are broad, general examples and that extenuating circumstances may affect the
determination.

FFP is available for the following individuals:

1. Infants living with an inmate in the public institution

2. Paroled individuals

3. Individuals on probation

4 Individuals living yoluntarily in a detention center, jail, or county penal facility while
other living arrangements are being made for them (¢.g., transfer to a community
residence)

5. Individvals on home release, unless they must report to a prison for overnight stay

6. Inmates who become inpatients of a hospital, nursing facility, institution for mental

disease, or an intermediate care facility for the mentally retarded (subject to meeting other
requirements of the Medicaid program.)
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FFP is unavailable for the following individuals:

1. Individuals (including juveniles) being held involuntarily in a detention center awaiting
trial

Inmates involuntarily residing at & wilderness camp under governmental control

Inmates involuntarily residing in a half-way house under governmental control

Inmates receiving care as an outpatient

Inmates receiving medical care on the premises of a prison, jail, detention center, or other
penal setting.

bl

If you have any questions regarding this information, please contact me at (303) 844-2121,
extension 419,

/s
Tobi Potestio
Health Insurance Specialist
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DEPARTMENT OF HEALTH & HUMAN SERVICES Hasith Cara Financing Administretion

1500 SECURITY BOULEVARD
BALTIMORE M) 21244-1850
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FROM: Director . ' '
Disabled and Elderly Health Programs Group
Center for Medicaid and State Operations

SUBJECT:  Clarification of Medicaid Coverage Policy for Inmates of a Public Institution

TO: All Associate Regional Administrators
Division for Medicaid and State Operations

The purpose of this memorandum is to clarify current Medicaid coverage policy for inmates of a
public institution. Recently, central office staff have become aware of a number of inconsistencies
in various regional office directives on this subject which have been sent to States. Moreover,
the growing influx of inquiries from the internet has prompted us to expand and, in some cases,
refine our coverage policy in this area. Therefore, in the interest of insuring consistent and

uniform application of Medicaid policy on inmates of a public institutution, we believe that this
communication is necessary. '

Statute angd Parameters

Section 1905(a)(A) of the Social Security Act specifically excludes Federal Financial Participation
(FFP) for medical care provided to inmates of a public institution, except when the inmate is a
patient in a medical institution. The first distinction that should be made is that the statute refers
only to FFP not being available. It does not specify, nor imply, that Medicaid eligibility is
precluded for those individuals who are inmates of a public institution. Accordingly, inmates of a
public institution may be eligible for Medicaid if the appropriate eligibility criteria are met.

The next significant distinction is that under current Medicaid coverage policy for inmates there is
no difference in the application of this policy to juveniles than the application to adults. For
purposes of excluding FFP, for example, & juvenile awaiting trial in a detention center is no
different than an adult in & maximum security prison, For application of the statute, both are
considered inmates of a public institution.

. oria for Prohibition of FFP

When determining whether FFP is prohibited under the above noted statute, two criteria must be
met. First, the individual must be an inmate; and second, the facility in which the individual is
residing must be a public institution. An individual is an inmate when serving time for a criminal
offense or confined involuntarily in State or Federal prisons, jails, detention facilities, or other
penal facilities. An individual who is voluntarily residing in a public institution would not be




considered an inmate, and the statutory prohibition of FFP would not apply. Likewise, an
individual, who is voluntarily residing in a public educational or vocational training institution for
purposes of securing education or vocationa! training or who is voluntarily residing in a public
institution while other living arrangements appropriate to the individual’s needs are being made,
would not be considered an inmate. It is important to note that the exception to inmate status
based on ‘while other living arrangements appropriate to the individual’s needs are being made®
does not apply when the individual is involuntarily residing in & public institution awaiting criminal
proceedings, penal dispositions, or other involuntary detainment determinations. Moreover, the
duration of time that an individual is residing in the public institution awaiting these arrangements
does not determine inmate status.

1

Regarding the second criteria necessary for determining whether FFP is prohibited, a facility is a
public institution when it is under the responsibility of a governmental unit; or over which a
governmental unit exercises administrative control, This control can exist when a facility is
actually an organizational part of a governmental unit or when a governmental unit exercises final
administrative control, including ownership and control of the physical facilities and grounds used
to house inmates. Administrative control can also exist when a governmenta! unit is responsible
for the ongoing daily activities of a facility, for example, when facifity staff members are
government employees or when a governmental unit, board, or officer has final authority to hire
and fire employees.

ivatization of P

Some States have contracted with a private health care entity to provide medical care in the public
institution to its inmates. We have determined that FFP would not be avaitable for the medical
services provided in this situation. We believe that the inmates are not receiving services as a
patient in a medical institution. Rather, they are continuing to receive medical care in a public
institution because governmental control continues to exist when the private entity is a contractual
agent of a governmental unit.

Some States are also considering the feasibility of selling or transferring ownership rights of the
prison’s medical unit (including the housing facility and the immediate grounds) to a private health
care entity, thereby potentially establishing the unit as a medical institution for which FFP may be
available on the greater grounds of the public institution. We do not believe this arrangement is
within the intent of the exception specified in the statute. We adhere to the policy that FFP is
unavailable for any medical care provided on the greater premises of the prison grounds where
security is ultimately maintained by the govemmental unit.

Excention 1o Prohibition of EFP

As noted in the above cited statute, an exception to the prohibition of FFP is permitted when an
inmate becomes a patient in a medical institution. This occurs when the inmate is admitted as an
inpatient in a hospital, nursing facility, juvenile psychiatric facility, or intermediate care facility.
Accordingly, FFP is available for any Medicaid covered services provided to an ‘inmate’ while an
inpatient in these facilities provided the services are included under a State's Medicaid plan and



the ‘inmate’ is Medicaid-eligible. We would note that in those cases where an ‘inmate’ becomes
&n inpatient of a long-term care facility, other criteria sich as meeting level of care and plan of )
care assessments would certainly have to be met in order for FFP to be available,

FFP, however, is not available for services provided at any of the above noted medical institutions
including clinics and physician offices when provided to the inmate on an outpatient basis. Nor is
FFP available for medical care provided to an inmate taken to a prison hospital or dispensary. In
these specific situations the inmate would not be considered & patient in a medica! institution.

Poliey Applicati
As a result of a significant number of recent inquiries from the internet and regional offices, we
have provided policy guidance involving issues where inmates receiving medical care in various
settings and under unique situations. The following examples will help in determining whether
FFP is available ornot. Please keep in mind that these are broad and general examples and
extenuating circumstances may exist which could effect this determination,

Examples when FFP is available:
1. Infants living with the inmate in the public institution
2. Paroled individuals

K} Individuals on probation

4, Individuals on home release except during those times when reporting to a prison
for ovemight stay

5. Individuals living voluntarily in a detention center, jail, or county penal facility after
their case has been adjudicated and other living arsangements are being made for
them (e.g., transfer to a community residence)

6. Inmates who become inpatients of a hospital, nursing facility, juvenile psychiatric
facility or intermediate care facility for the mentally retarded (Note: subject to
meeting other requirements of the Medicaid program)

Examples when FFP is unavailable:

L Individuals (including juveniles) who are being held involuntarily in detention
centers awaiting trial
2. Inmates involuntarily residing at a wildemess camp under governmental control

3 Inmates involuntarily residing in half-way houses under governmental contro!



4. Inmates receiving care as an outpatient

5. Inmates receiving care on premises of prison, jail, detention center, or other penal
setting

If there are any questions concerning this communication, please contact Thomas Shenk or Vemna
Tyler on 410 786-3295 or 410 786-8518, respectively.

it b=

Robert A. Streimer
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FROM: Acting Director
Medicaid Bureau

SUBJECT:  Medicaid Coverage of Infants of Prison Inmates (Your Memo Dated February 6,
1996)

TO:; Acting Associate Regional Administrator
o Division of Medicaid
New York

“This is in reply to your memorandum regarding Medicaid coverage of infants of prison inmates.
Apparently, the prior memorandum was misplaced during our relocation to single site. We
apologize for the oversight.

You asked, in light of a directive issued by New York's Department of Social Services which
stated that such children may be Medicaid-eligible as a result of AFDC eligibility, whether FFP
is available for medical care provided to infants in a prison nursery. Apparently, as you noted in
your correspondence, the Administration for Children and Families under HHS has verified the
State’s policy by acknowledging that cash assistance for these children is available. The State is
now suggesting that since these children are AFDC-eligible, FFP should also be available for
them for the medical care they receive,

Based on ous review and after consultation with our Office of General Counsel, FFP would be
available for medical care provided to infants of inmates in accordance with section 1905(a) of
the Act. This is based on the fact that infants are not inmates because they are not incarcerated,
detained, confined, or otherwise involuntarily living in a public institution.

Thank you for your inquiry. Please advise the Stat: rdingly.

Steve McA(Go

cc: All Associate Regional Administrators
for Medicaid

62 0T WY £2 900 98.
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inzate of & 3ie (nstitution a8 & "parson vhe is uvi:g ina
‘public {natitution.® This dafinitien, which would define
inai.vldun' syoluntarily” residing in publie titutiens as
“{inmstes,” snd acoordingl dog PR, esenms to be overly broad and
to contravane Congress' viev that f.fu odora) govarnment sheuld
uhaie_ in the cost of cars to thoss individuals -vuum:unr-
residing in public institutions. In thiz regard, “innates
carries with it u strong connotation ef inveluntariness. 2In

rticular, is e-t!.nnd as "a perscn confined er kept

nstitution.”
(3r& ed. 1983). Eea_2lER PP. &+6,

in an
1165
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osid in uEm padical titut
ia:mmg nureing and oconva o:aing l’i:g:;.

| E&E&dﬂp' su.‘uoo. 8lst Cong,, st Iu'l.. 42 (1949). (%ophasis -

Thus, it is Apgnont that Congrass' intent was € provids
noney for individusls only i2 thoy ware yoluntacily iiv in a
_ nﬂn} institution, This concern wam translated into the
elause exenpt pnucmi's in sedical institutions (presuzadl .
vhether or not there w unt.aruz) fron the statu rohib}gaon
denying FTP for all other "inmates of publis institutions.®
. § 1905(a). Obvisusly, persons "involuntaplily* living in =
1ic institution (m.g, psrsons incarcerated under Btate or
aderal sentanca) are not antitlad to retesive Btats~Federsl
assistance gmnonu vhile living in a public {nstitution (p.g..,
prison, Jail, ets,)

After ruonn_dnrl.ng‘m pravious opinions, we have arrivad
at the follewing understanding, which requirves a two-fola
lnll{ll. whiah ag be susmsrized as follows: girst, is the
institution a "public institution® and secend, is the person
tiving in the institution an *inzate.*

miblic Instituticn

_ The statute and legislativa history make cleay that Gtutee
ars not entitled to rec¢sive YFP for inmates of “publie
institutions.* Whila the statuts doss net l;&ﬂ {oally define
rpublic inssitution,® the statute does spacifisally limit the
denjal of FTP to "inuates of institutiona® only. £aa,
! 1905(a). Moraovar, the legielative histery provides that the
Federal Governzent participites in the cost of assistance
rynnu to persons residing in privats, but not in public
nastitutions.* R.R.Rep, No. 1300, Bist Cong., ist Sess., 42
(1949}, In addition, longstanding HOFA rules have interprated
the tarm Ypublie institution” to mean an institution whioh is
*the responsibility of & governwental unit® or ovex vhich a
vgovernuental sxercisen adsiriistrative contyel.® 42 C.F.R,
§ 35,1009, ) aoxs

$ pithough if the "patient® is there voluntarily, s/hs wvould
not seed to ba an "inmats” under the statute. This s merely one
u;. }.: :: .:hn dirtioulties ve face in trying to make pure ssnse
o .
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:::.:tgu anhiguous, coaports with the ordipary uin!.nu of tha

Tha Sceial Eeourity Maeinistyation {"88A*) hax sttempted to
address the issus of "governnantal contrei® ¢n Progran
. Oparations Hanual Systen {POMS} st 81 C8S520.09¢B,. wnm it &
trus that the PONS ave na tho:_!:ouantt_n nor binding, they
grovi.,du insight en pov 487 has rprated and applied section
611(s) of the Act.” Under this rafexanca, 1iec eontyol
exiots whan a faocility ia actuslly an erganisational part eof a
govarnmantal unit or vhen a governmental unit sxercises fima}
Adninistrative oontrol.* Adninistrative control can exists ®*whan
» governaental unit is ﬂl{bnllbh Zor the ongeing dail
activities of & faoility; L.9., vhan facility stafst a rs are
governnent l:ﬁlorni or vhen a governmental unit, boara, oy
officar has the fimal autherity . . . to hirs and gire
axployess.” We rsusin available to assist NOPA should it decide
0 furthery define "publie institution* as outiined adave,
" While we recognise HCFA's desired goil £o prevent states
from aveiding their traditional respons mm of taking care of
the incarcaridted or virds of ths State by s l.:!n:m
individunls to private fagilities, we aze also ful of the
vary navrow 1imits established g ssotion 1905(a) of the Act. wa
suggest that the bast v:y for RCFA to yedefins "inmate.of a
ie institution® to inelude privats institutions is by seexing

N

¢ conceivably HOFA could Fedefine tha temm to inolude any
“institution that parforas & governzental function.® This
redetinition would allow NOFA to deny FIP ¢to individuals livin
ivats dailw or facilities, Hovever, it would be difficult,
in light of the legislative bistory, to anend the requiation
without a corresponding legislative avandsant te sustsin a
definition vhich encompasses faoilities met under govarnmental
control. While we are senevhat dubious that the statute oould be
stretahied to anconpass any private institutions we would clsar an
NPRN that redefined the tara "publip institution® to inolude
*private institut{ions under contract vith the Stats.® %his
. expanded.definition would further olarify tha gurrant vague
requlstory definition whioh defines 's:b ie institutiont in terms
of "gavarazental responsibility and adainistrative coptrol® by
substituting sreferances that spesifioally relate %o the
:::guml velationship hetvesn the private snterpriss and the

% Bection 3611(3) provides, with certain axcaptions neot
ralavant hare, that *no parson shall de sn eligibls individual or
eligible :g:un for purposes of this title with respect to any
sonth if oughout puch month he is an inmats of & pubiic
inatitution.*

'
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a congressionsl apendzant of the ASt and then, wvith SO,
simultanecusly xmiuﬂ:ln: both the Nedicaild and BSI regulstions.
Alternativaly, EOFA aould atteapt to furthar deline "pudlic -
inetitutian® to include wpecific types of facilities asscolated
with a governmental unit. We osution HOFA that a redefinition
can not make piblic those fmollitise that are zivate,
Howavay, cartain "private™ fadbilities may t! zoguistion, ba
‘Geanad public vhen they are under the oontyel of a governuantal
unit. ar are & contractusl agent of s governsental unit.

. Cnos RCYA determines that the institution is publig (or
geszed to be public under 42 U.5.C, § 435,1000 Lecauss the
institution $s the responsibility of a governsantal unit or a
governzental unit axercises adninistrative oentrol over it) the
naxt question to consider ie whether the person living in the
publid institution im an ®inante,”

dunata

oncs ngain, the statute does ot define tha tara "irmate,®

Howavey, tha Jegislativa his niXes olear that Fre is
availabla for parsons living in  public institution.
H.R, m- o, 300. Sist. ng., dat. Beam,, & ‘1"’ .
Asocrdingly, it \Ioiiuur follovws, as stated in the statuts, that
PP is not available to parsons 'hvolunmuy" iving in EE’.’}.“
institutions, Sinca "innate® oonnotes "involuntary" comel t,
vwe conoluda that the statutory refsrance to "inwate” asuns
parsons sarving time ox oonfined in Stete or Federal prisonz,
ails, or ether sl faoilities. mw_am!:y persons
nesroarated or {nveluntarily detainef and living in & pudlic
insticution vhile mexving tine or svaiting trisl (or other psnal
disposition) sre "inmates® of a public institution and PIFP i{s not
availablae, canvoung individuals ypluntarily iiving in lic
sastitutimtm nt 1nutn.' " Henos, the etatutory prohibition
oas not apply. : .

Whils NCFA's regulation st 43 C.F.R, § 435.1000 does not
specitiocally dafine tha terms "inmate,” it statss that an
individual is pat an inuatae if

(&) He is in a public aduoational) eor
vosational sraining institution for g'ur{:ul
:f- securing education er vecational training

&; :: ‘g ::r: uﬂ‘tn-tt:uuon for a ‘e
! pend other arran
Ippgom'l.ltl to his au:g. '“‘.n

Ya agres that individuals in purlis institutions for sducatienal
or voocational training purposes (oY for other Teasons appropriate

1
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to thelr needs, l.o., 1ic euw sheltexs) ars not
rinvates," xo{nvu, o\.ir"b oonexunm.t sueh u’mvuum e not
winpates® cones fros tha t!plul deginition of "inmats® vhich
connotes *involuntsriness.® Sinve individuals sesking
educational or vocatlional t¥aining axe typically in an
sducationa} institution ; the statuts, anplified by
the regulation, avthorizes the Pa of F2? for their cars.
Given that the statute provides that individuals in publio
seducational or vocationxl training institutions ara
sntitled to racaive PIP for thalyr cars, ths regulatory
characterisation of *inmste® vhich |€:uuauus stater that such

TSONS AXe adds littls ths currant statuto
:.tﬂoturo and is dgium and misleading. i

_ PTirst, the existencs of thess exceptions ests that
individuals in non-sducationsl or vosational training
institutions are *innates® snd not antitled to FFP. However,
ehis 15 not the cass. Ay stated above, if the individual is

: .in a public institution == reyardless of the rsason,
TIP is avalilabla.” Accordingly, the emhtewopthn is
oonfusing. It would be praferable to elunzn rogulation to
1imit innate status to iuvoimtla residents and sveid ths need
for thase axceptions. Sascond, subsestion (D) states that an
{ndividunl is net an "innate® if "ha s in a publioc instisution

foxr 3 LPADLTALY oend othar arrangasments opriate to
his nesds,® Agein, U’lllt‘l" hara lhwlﬁo vhe 3’&3
individual 4 in the public institution not vhether
his atay is Tary.¥ yollow this regulatery provision, an

[ ]
inddividual uvzng in a 1ic institution en @ ngn-tu{ona
basis is an "inmats.* 8ince the statute does not qualify the
duratieon of an individual's time in an inatitution, HCFA's
regulatory linmitation mayhs centrary to the etatute. %harsforas,
u:‘ :u“ gest that tha ragulation bs ansnded te conforn to the

) . .

Once ECFA has determinad that the person is an *ingata*
14ving in a publioc inatltution, FFP is not available.: Nowsver,
the inquiry does not mtop here. GQuvar the past years, we haye
oa“ggldutg a:w “‘::,‘é“-".",“'“",‘:,‘;,“" ﬂl:lbé i -&nt a

sequant olirounstanons {(L.A. ou!u erk relenss, madica
: guv:wwoh eto,) can sasova an indlvidusi's Sinsateb .tntu."
and allov states to reoaivs M¥P for the medical sexvices
trwl.du. The rezaining disoussion addrass many ¢f the apecitic
ssues raised by HCFA and the Statsz ovar the past yaars.

1. Individuals, aftar Raving ustablished Sinmate® gtatus
by serving s sentahca or being hel “ﬂ;’ idving in a publie
institution = jail, priepn, eto.) panding asntesnolng or ather
nml disposition are considared "inmates of a publio

stitution® and PPr is not availabdle avan (£ the individual is
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on furl or vork ralaasa.® 7The zationala is that thess
ind{viduais, while not cuzzently "iiv in® the &nutttytlon
ocontinue to have & physioal naxus vith the institution.’ Xvan
though thsy have basn removed frem the institution, ths rassval
is iz ary and they will yaturn to the institution folloving
the ,urloun or at the conclusion of the work day.’

2. Inmates transierrsd to medical institutions oreats an
mapiguous situstion. While wa noranlly £ind that hrief
separations fron the pubdlde dnstitution will Qas destroy an
indsvidual's "inzats" status, "inzates® transferzed to madical -
dnstitutions vho becoxe patients are entitled to regelve FFP fror
thaiy care. As stated above, the statute amlﬁz-ny rovides
that FIP is availebls to inaividuais vhe are "patients in s
miﬂi institucion.* Boc:l.en 1905{a). @inoe FIFP i avallablae
to fndividuals who are patients in & nsdical institution, an
individual must be un 1n€nt1cnt. An {ndividual does not become a
wpatient in & sedial institutien® wvhile receiving cara en an

6 we nota that HOrFA has two options yegarding an
individusi's "innate® status whilse he is on furlough. Prirst,
HOFA oould £ind that sincs the individual is not geleased from
fis santancs and will ultiwatsly raturn to the pubdlic
institution, hs retains his ®innate" status and FFP §» hot
available. Afear having estadlished his "inmata®™ status the
priet ssparation doas not destroy the individual's ph!lluu nexus
vith the public institution., Acoordingly, since his 1iv
arranyexents hava not g:mnonuy m-&. his =innate” status
rezuins the sana. We believe that this is the better gntuoa
and have incorporated it in our discussion above. On the ethar
hand, HCPA oould find that if the person lessves ths 1lio
Lnltixuthn and is ne langsr "iiving in* the institution, the
individual is no longsr &n ¥"inmate® {n & publie
‘dnstitution and FFP wvould be available until ke returned to the

ublic institution. Undey this position, BCTA should be avare
Phet Btates may mubmit Nedioaid ciains £ov thess people:

- 7 tndividuals on woxk velesss, while vorking in the
corpunity during the duy and svay from ths imstitution, typisally ,
rzaturn during the night. Such individusls are still "liv int
the 1ic institution and are not eligible to. receivs Fre Zor
sarvices received by thea. >

¢ 5 unigue situation coours vith individuals serving a
wveakend sentensce, Binas the individusl is sentenced to be
incarcerated on tha waskand, s/he is an ¥insate ¢f a public
institution™ on Saturday and sunday ﬂ“{;:d Ascordingly, ¥IF is
not then availabls., Hovever, when the ividual isx released on
Nonday soxrning, -m {8 no longer an *insste of a public
institution” and would be availabls,

————
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cutpatient basis, accoxdingly, the availapility of Frp is
linited lneividuuh vhe g&m {inpatients O:Yl aedical

institution.

Kozsover, it {s 4 t to note that a prison hospital
not be & "xedioal institution® a# decined ir NEFA'S reguisticne
At 42 O.FoR¢ § 435,100, 7The ations define *madiesl

institution ” in part, ws an institution that *is organizes to
ovide feal care, inoluding nursing and cenvalescant care.»
prison i organized to houss convicts under criminal ssntenca;
it -is not *orgunized” to provide sadionl care =« gven 4if it has &
hospital or 4 -ggnury. Theretere, wva balisve that an “insatav
taken to the prison hospital for trestasnt doss not becoms &
"patient in a medical institution.® fThis individusl Texaips an
'nnu of a publie institution™ and FFPF is not available,

3, InAlviduals payoled, relaused from custody following
oompletion of santencs, relsayed ti-n oustody while on bail, ox
veleased or reanmoved from & pudblic institution parmanently (L.a.,
tereinating a stay at a pudblic institution) are ne tongu'
#iymates® and are no longar living in & publie institytion.
Thersfora, section 1405(a) -doas not apply and FFP i» availabla
for thelr cara. MNoreover, if 3 person is relesssd fron custody
““'m'“l“i 12 tﬂa iﬁ’ai?nfm‘?‘ m‘t:' :“m" tion, jod
arTa . ' v
m.?’tho 1::613!4::1 in not an Yinwate® mu‘gc is rezainthng

= not undar forcs of Gtate or Federal sction.
Avoor Y, YFP would b available,

§. Individusls vho are sxrested, taken into custody and
taken {mznadiately €0 a hospital betore being ssntunced to serve
tins in & publieo imatitution ¢ Geunty Jail, state
panitantiasry, etc.) or hald other panal disposition
Vould huve FFP avallable to tnes becauss they have not obtainsd
"inugte® gtatus. MNoysovar, to tha qxtent thess individuals
becoms ¥patients in a wedionl institution,® the statute
specitioally provides that FFPF is svailauble,

/ The statutory axolusien of inmutes in pudlic {nstcitutions 4s
baved on theiy confinexant in public institutions, not on theiy

status as detainsd perasons arrestess. To d-an fox
detained porsons would atiribute institutionsl stutus %o sons
pot yat (and perhaps nevar €0 be) inmtitutieomalized. Individumls
vould then ba axoluded an the basis of thelr status as Sdetained
persons® rather than on their ;uum in s publisc institutien,

“as Congress intended. We can 2ind nothing in the statutery

? mhus, if a Jailed inpate {s taken to the local hospitel-s
“‘?1311“ prison vard--on an inpatient basis, PP would be
v 8 ;
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langusge er its Jegislative history thet would indicate that
c;nquzl_innndod to wxolude duaﬁoﬂ pereons £ro% GOVArags.

Conversely, individuals held in Jail er ether public
institution svaiting trial or santencs are "living in® a public
Institution., Sueh ividgais are "inuates of a pudlic
institution” and F#P is not available.

8. In yesponse to IERC-391-p, MCFA'e propoisd regulation
thet would make ssveral shungss %o tha definitions of "pudblie
insticution” and "inmate of & public institution," ws commented
that tha proposed ruls unjustly differantistes betwsen juvenile
e oars® and other juveniles ranoved fxem homs by oourt erdar
and placad in a public institution. Per philosophicsl reasons,
HOPA propossd to insiude juvenila “wrongdoars® and exclude other

uvaniles rexoved frop the heme and placed in a puklic

nstitution from the detinition of *inmate of a publio
institution.™ HCPA found it reasonable to m{.m to

individuals wvho hava bassus prisconers of the Stats through thelr
oun actions, cConverssly, HCFA deamad 4t unjust, partisularly
sinoa ths Nedicaid progran is designed to help the aisadvantaged,
to deny ¥Msdicaiad ¢o ividuals vho have baoome involuntary wvards
of the Stata through ho fault of thelr own. Anx stated gnvsmly
4n our comments on the propused rejulstion, we believa this
distinction is not supportes by the statuts, There is no

statutery basis for trasting Fwrongdosrs" diete: tly from the
rest of the uistion vhan al) such ingividuals are _

tving in "publie institutions.® Wirongdoing® has

o sorralation with an individual's status as an *inmate of @
public institution.” aAccordingly, the only questions which HCFA
ant address under the statute are (1) whether the facility is &
fpublic institution®) and (Il vhethar the ividual is an
"innate® living in that ingtitutioen.

Fravious Censral Counssl opinions have ooncluded that there
is no statutory or legzl suthority te nﬂm I.l u%mdhw the
reguiatory definition of intate of a public institution to
include inmatas in priviate institutiens; 8) diffarantiet
betwsan juvenile “wrengdosra® and juvonih ramoved from ir
hone by court order vhan both n-:nghm in "publie
institutiona®; and 2% exsluding ividuals in public emsrgency
shelters from the definition of ®insats of » ile fnstitution.v
Aftar carefu) oconsidexation of these spasitic, and many other
gwn {asues we now conolude that Are a0rradt as €5 1 and

v As &o mmber 3, thers i suppert the statute and ourrant
regqulations to axclude individuals &n public snergeduy shelters
Ciraata-of s piiiie Ctitetiont enay 12, ey sie thevs

i} are
saluntaxily and are fres to lesave .t'vﬁ:.. v e

35
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¥We have atteampted to resolvs nn{ ef the xecurring issues

he ihition of I mmgnm Lor

pervicas provided to "inzates of a publio institution.® We heps
that this pamoranfum puts to rast any guestions or concerns HCya
may havs had regarding tha Caneral Connssi's I.ntu!nut!m oL
section 1906(a) of tha agt. ﬂndoubtom new questions vill gsxies
in the future, howaver, if this mexorandun has not provided
sufficiant quldnn,u or if HCPA wishes te discuse this matter
further, plsass 4o not hesitate to 6411 David Cade at
P15 269-3377 or Iam Crosier at FTE $25-9855,

ee:  Rey Trudel
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