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BURNTñnDoNNELL

July 24,2015

Peter Goffstein
IRG Redevelopment I, Inc.
1 100 Santa Monica Boulevard
Suite 850
Los Angeles, CA 90025

Re: Development and Post Development Financial Assurance Cost Estirnate, OU2 Landfill,
Lowry Vista Project, Denver, Colorado

Dear Mr. Goffstein

Burns & McDonnell Engineering Company, Inc. (Burns & McDonnell) is transmitting on behalf of IRG

Redevelopment I, LLC (IRGI) the enclosed financial assurance cost estimates for the Lowry Vista
development project. Two estimates are included: 1) An estimate of remediation during development
(During Development Scenario or DDS) and;2) An estimate of remediation after development (Post-

Development Scenario or PDS). Tlie RS Means Cost Works 2015,19th Annual Edition was used for the

rnajority of the construction cost estimating. Vendor/contractor estimates and Burns & McDonnell's
professional remediation and site experietrce was used for the remainder.

The DDS and PDS cost estimates are presented on the attached Tables 1 and2, respectively. Both
scenarios are believed to have a reasonable r¡aximurn likelihood of occurring. E,ach scenario is described
in detail in the paragraphs below. Multiple discoveries may arise during the course of development;
however, the scenarios presented assume that the developer will abandon the project, leaving the bLtrden

of affecting the remediation on the state of Colorado. This will only occur once, thus only one scenario is

presented for each phase ofdeveloprnent.

D uring D ev elop ment S ce n ørío

Tlie DDS assumes that drums of chlorinated solvents are discovered during waste excavation at the
northwest corner of the site and that IRGI then stops work and does not provide for the remediation. The
following assumptions have been made for this scenario:

a Site Setting

o During the redevelopment process, waste excavation from the nofthern end will occur in an

orderly manner that rninimizes the amount of exposed waste at any one time. It is anticipated the
maximum amount of exposed waste at any one time willbe about 20,000 sqlrare feet (sf). All
waste will be excavated from a given open area and the site regraded prior to penetrating the cap

to excavate another 20,000 sf. The nofthern remaining end of the existing cap will be transitionecl
to the new grade as the excavation progresses

o At the time of encountering the drummed waste, it is assumed that IRGI completes or has

completed the majority of the excavation of the exposed waste, and constructs temporary storm
water controls, and installs tlre cap transition in the I -acre area affected. This would leave a
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cordoned off area of drums and solvent-contaminated waste/soil/debris and a 100 foot length of
cap to be extended to the post excavation grade.

Procurement and Design

o It is assumed that the Colorado Department of Public Health and Environment (CDPHE) woLrld

hire an environmental consulting firm and an environmental contractor to manage the removal

and disposal of the hazardous waste, Their scope would consist of work plan preparation, field
implementation, and Construction Quality Assurance (CQA) certification report preparation.

o The work plan is assumed to cost $10,000.
o CDPHE will review and approve the work plan and report at a cost of $ 125lhour. It is assurned

that 40 labor hours will be expended to procure the engineer and review the work plan and report.

o CDPHE will also procure a remediation contractor to perform the excavation and disposal. It is
estimated that20labor hours will be expended to procure the remediation contractor.

Site Preparation

o Mobilization and demobilization were estimated at a total of ten percent (5 percent each) of the

total field construction costs. This covers the cost to cleliver and pick up a field trailer and heavy

equipment from the site and to establish and remove a staging area atrd decontamination area.

o Workers will be required to ellter the excavation to handle drums and place soivent-contaminated

soil ir, drurns. It is assunred the workers will be perforrning the work in Level C personal
protective equipment (PPE) and will be entering and exiting the area through a contamination
reduction zone (CRZ).

o It is assumed aCRZ of approximately 500 square feet willbe established and shower unit will be

provided,
o Storm water controls will be upgraded to allow equipment access and to accommodate the Level

C exclusion zone and CRZ.

Hazardous Waste Management

o 10 intact drums of liquid chlorinated solvent are assumed to be encountered during the waste
excavation on the norlh side of the site.

o The chlorinated solvent drums and imrnediately adjacent waste/debris/soil that has been

contaminated by the solvent are assumed to classify as hazardous and require incineration for
disposal.

o lt is assumed 200 55-gallon drums (-50 cy) of solvent-contaminated waste/debris/soil will be

excavated and containerized
o Drums containing liquid and soil will be transported to the Clean Harbors Kimball Incineration

Facility in Kimball, Nebraska for disposal,
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o An additional200 cy of non-hazardous waste/soil/debris will be eucountered during the

excavation and require off-site disposal. This material will be trucked irr 20 cy containet's and

disposed of at the Denver Arapahoe Disposal Site (DADS) Landfill in Aurora, Colorado.

o It is assumed paftial dewatering of the excavation will be necessary for the retroval of the drums

and soil. The groundwater will be lowered using two well points purnping at 4 gallons per minute
(gpm) each. Groundwater will be pumped into tanks before being treated using granular activated

carbon and reinjected to groundwater through a third well point. A Class V groundwater

injection permit will be obtained frorn US Environmental Protection Agency.

o Site Reclamation

o The cap extension design is assumed to consist of sloping the waste/debris/soil at the transition at

a 3: l (horizontal:vertical) or flatter slope, placing 1 8 inches of iutermediate cover over the waste,

installing a geomembrane-backed geosynthetic clay liner (GCL) over the slope and then placing

three feet of clean soil cover over the GCL.
o It is assumed that 10 acres of excavated area will remain after remediation of the chlorinated

solvents. This area will require minimal regrading and then revegetation.

a Management and Oversight

It is assumed that the environmental consultant will have field engirreers/scientists at $120/hour
who will spend 200 hours total to oversee the site remediation, the cap extension, and site

reclamation. They will also provide confinnation testing, and help prepare the certification
repoft.
The environmental consultant will also have a construction quality assulauce (CQA)
engineer/project rnanager who will oversee the entire project and prepare and cerlify a completion
report. lt is assurned that the CQA Engineer will need 50 hours total on the project at $ 19O/hour.

CDPHE will visit the site three times and review and approve the CQA Report at a cost of
$125lhour (assumed 25 hours needed).

The estimated cost for the DDS in 2015 dollars is $390,000. A detailed breakdown of the estimate is

provided on Table 1.

Post D evelo pme nt S ce nar ìo

The PDS assumes an area of waste that cannot be excavated begins contaminatiug the groundwater and

must be remediated using groundwater treatment. Specifically the scenario is based on the release of
approximately 50 gallons of chlorinated solvent. The release will not be discovered until the development

is complete and groundwater contamination is detected at the current down gradient motritor wells. As

with the DDS, it is assumed that IRGI (or the planned Lowry Vista Metro District) does not provide for
the remediation. The following assumptions have been made for this scenario:
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a Site Setting

It is assumed that the groundwater detections occur on the west half of the propefty, imrnediately
downgradient of a planned big-box developer.
At the time of the groundwater detections, construction of all buildings, utilities, roadways, and

landscaping completed.
All buildings in the development will be constructed with a passive vapor intrusion system

consisting of the Cupolex or similar style "aerated" concrete floor. The passìve systems will be

tied into a blower and power. Thus if an active system is required, only a switch will need

flipped. The Cupolex system (rvww.cupolex,corn) is a patented concrete forming system tltat
utilizes interlocking plastic platfonns (similar in shape to a footstool) on top of which a concrete

slab is poured. The resulting very large void space beneath the concrete slab provides effective
passive venting and, if an active systern is required, a vacuum can be applied by a very srnall

blower size.
The source of the solvent release is assumed to be located beneath the Walmart, making
excavation ofthe source not possible.

a Procurement and Design

o It is assumed that CDPHE would hire an environlnental consulting firm to detennine the nature

and extent of the contamination as well as a remediation work plan. Their scope would consist of:
. Planning and performance of a freld investigation to identify the nature, exteut, and

source ofthe release.
. Preparation of an investigation report and remediation work plan.
. Implementation of the remedìation work plan.
. Long-term monitoring of the affected area.

CDPHE's cost is $125lhr. lt is assumed that 150labor hours will be expended to procure the

consultant, oversee the investigation and review the investigation repoft and remediation work
plan.

o

¡ Remediation

Mobiiization and demobilization were estimated at a total of 5 percent of the total field costs.

This covers the cost to deliver and pick up equipment from the site, stortnwater controls, atrd to

establish and remove a staging area.

The groundwater treatment system will include both purnping and injection wells to maintain
control of groundwater and accelerate solvent removal by increasing tl-re gradient through the

sourcè. Two pumping wells and three injection wells will provide efficient capture and improved
recovery. The pumping wells will be located in the excavated area nofth of Walmart and the

injectiorr wells will be located in the parking lot south of Walmart.
Four monitoring wells will be installed downgradient of the pumping wells to monitor
gro undwater fl ow downgradient.



BURNTñnDoNNELL

Peter Goffstein
IRG Redevelopment I, Inc.
Iuly 24,2015
Page 5

a

o Hydraulic conductivity based on data collected during the OU2 investigation is assumed to be

approximately | ftlday.
o Thickness of the water bearing unit is assumed to be variable based on topographic setting but

generally less than 30 feet.
o Using these hydrogeologic assumptions, an analytical groundwater model was ttsed to estimate

that 2 wells with a combined extraction rate of 6 to 8 gpm would capture the contaminant plume

resulting from the release scenario.
o Based on distance from the source and anticipated behavior for the solvent, the extracted

groundwater is assumed to contain an initial concentration of 10 ppm.

o As pumping progresses the expected concentration will decrease and the lorrg tertn average

conceutration is assumed to be I pprn for the purpose of estimating operation lifetirne.
o Using the total volume of release, pore volume relnoval of the extraction system and the assumed

average removal concentration the time of pump and treat operation is calculated to be 17 years.

o Acceleration of cleanup will be achieved by enhancing the purnp and treat system through the

injection of potassium permanganate. Two injections will be performed to optimize the

enhancement of the removal system. This enhancement is conservatively assumed to reduce

operating time for the system to 10 years.

o It is assumed that the treatment system components and all controls and instrumentation will be

placed in a permanent building.

Operation and Maintenance

o It is assumed the groundwater pumping and treatment system will be operated for 10 years. The

system will require periodic operation and rnaintenance and sarnpling. Based on our experience

on similar projects, we conservatively estimate this cost to be $60,000/year, which would inclLrde

costs for period i c equiprnent replacement I r epair.
o Sampling of groundwater, extracted water and treated water on a quarterly basis is also included

for the 10 year lifetime.
o Rehabilitation of both extraction and injection wells will be required on a two year t'otation

beginning two years after installation. Rehabilitation will include relnoval of any down-hole
equipment, chemical treatment, physical scrubbing and pr"rmping to tnaintain desigrr extraction
and/or inj ection rates.

Management and Oversight

The environmental consultant is assumed spend $30,000 per year to download and evaluate

system data, troubleshoot problems, perform periodic inspections, and prepare an annual
monitoring reporl
CDPHE is assumed to spend 100 hours during remediation and 20 hrs/year of monitoring to
oversee the project.

The estimated cost for the PDS in 2015 dollars is $2,700,000, A detailed breakdown of the estimate is

provided on Table 2.

U
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Req uired F í n ancictl A ss uran ce

Prior to beginning development, IRGI will subrnit a financial assurance instrument suitable to CDPHE to

cover the cost estimate for the DDS described above. Once the development is substantially complete,

IRGI will submit a financial assurance instrument suitable to CDPHE to cover the cost estimate for the

PDS described above.

Closing

Please feel free to contact Brad Coleman at (303) 362-2335 or bacoleman@burnsmcd.com or Ira Star at

(303) 638-4987 or ira-star@yahoo,com if you have any questions,

Sincerely,

Joshua L. Lee, PE
Senior Engineer

Bradley A. Coleman, PE
Project Manager

ILL1mdg

Enclosures
Table I - Financial Assurance Cost Estimate, During Development Scenario

Table 2 - Financial Assurance Cost Estimate, Post-Development Scenario

cc Ira Star, Impaired Real Estate Assessment & Management



TABLE I
Financial Assurance Cost Estimate

Remediation During Development Scenario
Lowry Vista Redevelopment

Cost Estimate

Oü¡ntiñ IInil IInì.4ô<l Rcm¡rks

Bâsê

Assumed Liouid Drum Ouântitv 10 drums

Assumed Drum 200 drums 200 55 sall drums ofsoil/waste/debris eouares to rouqhlv 50 cv ofmaterial

Efliciency Reduction for Level C PPE 50"/"
Professional Experience

Dm and Soil Handling Duration
(Level D PPE) 8 davs

RS Me¿ns Item I 1231613 I 5000 -
Crew A9

K5 Means stales I worker can h¿nd loao 4 w/day ot sorl As thts ull Þe sotywaste/debns loadlng
into a banel It is assumed that one worker c¡n iord I cy/day h is åssumed that 6 workers will be
working each day

c 17 davs

RS Means lteñ 3123Ì61315000-
Crew A9 6 workers at 0 5 CY/dâv/worker . 50 CY total

Additional Days Needed to Conrplet.
Reclamatio¡ 3 da\s

Professional Experience
Cap extension work and site g¡ading is assumed to æcur at tie same time as dre remediation

Totål DuÉtior 20 dars

Procurcment and Design

CDPHE Consultilt Procurement Ðd Vy'ork

Pl,r Rêwìcw 4ô sr25 Cr¡PHF rewiew coçt/hor ¡r ss oo0

I sl 0 000 10 000

c on1údor Prfturemenl 20 hou rs 5t25 CDPHE rryiew cost/hour 2 500 base assumotion

Subtotsl s12.500

Mr I h:mo sl7 r30 nal Exnerience t] 200 59lô of To1âl Cônstudion Cost

Dmobilization I lunro $t 7. li0 Proless¡onal ExDerience $t 7.200 5olo ofTotal Constru6ion Cosr
s34-400

Nâsre Mânâeement
Stomr water contols I lumo $5.000 Protèssional Exoerience $5.000

De.ônrâminar;ôn Area I lumn s5 200
RS MeMs ltems 028213420450 +

0?3? l l4| 600 s5 200 Sl 425 Shower UniL Personal Decon Station $7 55 S F ar 500 soLLåre feer

PPF D¡ilw Corr< 17 st 40
RS Means ltem 0282 134 12000

s2 400
Caridge $5/day; inner gloves $ I /dây; outer sloves S5/day, hooded disposal coveralls 53/day
Assume ¡esoirators ând other PPE is S6/dâv 6 Lrbôrers ând I COA Monitor each dav

\üaste Removal 8r6 houß s80

RS Vfeans ttem l'123 I 611 I 5000

Crew A9 $65.i00 Assumes six laborer for l7 davs ¿t E hrs/dav
s? 400 Assumed I0inbclharrelsoflinuids¡rlvenrtìrincineratìoninchrdesrans¡onationChlorinated Solvents Disoosal l0 búels s240 CLe¿n H¿rbors Estimate

200 s600 000 Assùmed 200 barels of solvent<onraminâted sorl/wa$e rnclude\ rãnsnotuùon
Obr ) Pemil I lúmD s5 000 orolessiona[ exoerience rlass V. USEPA
Install Well Point Svsteñ 75 linear fæt $75 Recent Proiect Estimate l-25'wells 2 davs total

Supply, lnstallation, and Removal of
Pin¡no,A'mnino Svsteñ i00 Iine¡r foot s4l RS Means ltem 3 123 194001 l0 st2 200 Suoolv installation and renloval of 300 linear feet oi hc¿der oioe and around excavation

1'7 dav wells I -t-6at hour fuelincl laborandshit'¡s,

Water 11 dav

125 RS Means Irem i 123 19400410

5 000Vy'ârer Trcalment
samole

54.902
s t80 E$inrate s600

10 !9q cp4
hour tumuound

s776 ÁOnSubtotal

qilê R..l¡ñ1r¡nn
ât transroon IumD s 1.000 Profèssional Exoerience sl

714 100'I.x 50'wde x I 5' deeõPIace and Grade Temporary Co\€r
5 500 s0 85 Profesrionzl Fxnerience s4 70c 100'L x 5o'wide olus 109; for anchorinuPlace GCL

PIâce over Soil on GCI- s56 obic vard 5t ó6 RS Means ltem 3 12i23203014 S] assume 100'L x 50wide x 3'deep
11 0 004Regrade Reclaimed Area 10 acre $1.000 Prolessional Experience

ro sl 17í RS Meãn< Irenl 12S21 930020Revesetate Reclaimed Area
Subtolrl s29.300

M¡nasement ând Overs¡sht
9 50C50 sl90 oroiect momt and reoonfinaliz¡tion/cenificationCOA Eneineer/Proiect M¿naqer

Fe neer/Scientist ?00 ¡ìoùrs sl20 orofessìonal exuerience fìeld cærdination and oversiclrt
s3 ?ô0 ¡r$rmes tuô 4 hr vis;tCDPHE Manaeement and Oversieht 25 hours st 15 CDPHE revieu cost/hour
36.?00ubtotrl

Cost Esùmale 7-2+15 ls/Duri¡g Developmenì Scenano

s390,000

Page 1 of 2



ÏABLE 2

Financial Assurance Cost Estimate
Remediation Post-Development Scenario

Lowry Vista Redevelopment
IRG Redevelopment l, LLC

Total Cost Estimate

Un¡t Unit Cost Unit Cost Reference Cost Remarks

Procurement and Design

CI)PHE review cosVhour sl 8,800CDPHE Procurement and Review

Freld Investiqation

150

I

hours

sum

sr25

Recent Proiect Exoerience sl 50.000

base assumption
Preparation and implementation of a work plan to identi|l
nature & extent ofthe release

Subtotal s368.800
Remediation

Desien- Permittins. and Plannins I lump sum $ l 50.000 s1 s0.000Recent Project Experience Based on Georeia proiect

Fie ldwork Mobilization/Demobilization I lumD sum s3 8.425 Recent Proiect Exoerience s38.500 5olo of remediation field costs

Drill Well Point Svstem 300 linear foot $75 Recent Project ExÞerience s22.500

2 pumping wells. 3 injection wells,4 monitoring wells all at

35 feet 9 days Assumes I day per well with sampling 300
total feet ofdrilling Divided to¡al cost by total feet ofwell
beins drilled

Pipe Trenchinq and Backfill 2.000 linear foot s25 Recent Proiect Experience $50,000

Trenching lor well pumping, treatment and injection
system Rough dimensions ofarea lrom extraction wells,

around walmart to treatrnenl, back to iniection wells
I lumo sum s4.000 Recent Proiect Exoerience s4.000Suruey Buildine and Wells Simila NE project in 201 I, ad¡usted for infìation

P¡ocess Electrical/Plumbine/Mechanica I I lump sum s20_000 Recent Proiect ExDerience s20.000 SimilarNE oroiect ìn 201 I. ad¡usted forinllation
Pumprn_e

Components/Controls/lnstmmentation I lump sum s92,000 Recent Proiect Experience $92,000 Similar NE proiect rn 201 l. adiusted for inflation
Trealnìent Buildins I lurnD sum s80.000 Recent Proiect Experience s80.000 Similar NE oroiect in 20 I I . adì usted for inflation
Porver Installation to Sile l lump stn¡ sl 00.000 Recent Proiect Experience $ l 00.000 Sinlilar NE oroiect in 20 I I . adiusted for intlation

s400.000Permanganate ln jection a¡d Monitoring a lump sum s200,000 Recent Project Experience

Injection of and monitoring t'or permanganate and solvent
consituents - one time, ID project

Subtotâl s957,000
Operation and l\lâintenânce

Ooeration. Maintenance a¡d Field Samplins l0 YEAI $60.000 Recent Proiect Experience s600.000 Simila¡ GA prolect in l0 l2

s7.200Analvze Water Samples l0 year s720 eAnalytics Estimate

$ I 8O/sarnple @ 4 sarnples/vea, routine quarterÌy samplìng
for I 0 years

l0 vear s4.000 Recent Proiect Exoerience s40.000 4k per ver for I 0 vears GA 201 2 oroiectElectn cal

Disposal of Spent Media 10 year s4.000 ,Clean Harbour Estimate s40,000

16000 pounds per year ofhazardous material Disposal cost

is $0 25lpound per Clean Harbors
) event s40.000 Professional Experience $200.000Well Rehabilitation

Operation and Maintenance of Walmart

VâDor lntrusìon Systerìl 10 Year $7.750 Geosyntec ( CEMS presentation) s77,500

5 wells At $8k/well Biannual rehabilitarion of wells

I 50k sf SO incl electrical cost
s96J.700Subtotâl

Nlânlgcment and Oversight

Consultant Support/Reporting

CDPHE Manae,enrent and Oversiglrt

l0 0

250

year

hours

s30,000

sl25

Profcssional Experience

CDPHE review cost,Arour

s300,000

s3 r .300

Downloading system data. analyze, reporting, oversig}t
Assumes 100 hrs during remedration and 20 hrs/year during
lronrtonnq

s33t.300Subtotâl

Cosl Estrmate 7-24-1 5 xlsrPost Development Scenario

Total s2,700,000

Page2 of 2



Section VILD.2.(b) f

Modification to Restrictive Covenants
Colorado Deed

(.Januarv 4. 2006)
Between Air Force and LERA

Deed shall be revised to len,{'fhc f-nlnlqrln

(b) The Restrictive Covenant associated with OU2 is as follows

(i) _The Grantee shall not disturb the integrity of the final cover, liner(s), or any

other components of the containment system, or the function of the monitoring systems
(the "Restrictive Covenants") unless;

(x) the Restrictive Covenants are modifìed or terminated as set folth in this
sub-sectionl

ln tS or other written l'o

t in accordance

with applicable laws. statutes. and regulations; or,
(z) necessary to comply with the requirements in the statutes and

regulations of the Colorado Department of Public Health and Envirorunent.

(ii) It is the intent of the Grantor and Grantee that these Restrictive Covenants
bind the Grantee and shall run with the land and are perpetual, unless modified or
terminated pursuant to this paragraph. It is also the intent of the Grantor and Grantee that
the Grantor will retain the right to enforce the Restrictive Covenants through the chain to
title, in addition to any State law that permits the State to enforce the Restrictive
Covenants.

(iii) The Grantee or its successors and assigns may request that the Air Force
approve a modification or termination of any of the Restrictive Covenants. The Air
Force shall review any submitted information and may request additional information
rer¿ardins the proposed rnoclification or termination of the Restrictive Covenants.

(ivl In addition. Grantor recognizes that future Grantees may change the
Environmental Covenants in accordance with the Environmental Covenant Statute,
including but not limited to providing for disturbance of the final cover of OU2, Grantor
agrees to consider such changes set forth in the Environmental Covenant for modilication
or terminatìon of its Restrictive Covenant.

fuLNo modification or termination of a Restrictive Covenant shall be effective
unless the Air Force has approved such modification or termination in writing, which
approval shall not be unreasonably withheld or delayed.

DOCS-#4976861-v1



This property is subject to an Environmental Covenant held by the

Colorado Department of Public Health and Environment
pursuant to section 25-15-321, C.R.S.

MODIFIED
ENVIRONMENTAL COVBNANT

IRG Redevelopment I, LLC ("IRGI" or "OWNER" or "Glantor") grants this Modified
Environmental Covenant ("Covenant") this 

- 

day of 2015, to the

Hazardous Materials and Waste Management Division of the Colorado Department of Public

Health and the Environment ("the Department" ot "Grantee") putsuant to $ 25-15-321of the

Colorado Hazardous Waste Act, $ 25-15-101 , et seq. The Department's address is 4300 Cherry

Creek Drive South, Denver, Colorado 80246-1530,

WHEREAS, IRGI is the owner of certain property commonly referred to as the Lowry Landfill
OU2, located at the former Lowry Air Force Base ("LAFB") in Denvet, Colorado, more

particularly described in Attachment A, attached hereto and incorporated herein by reference as

though fully set forth (hereinafter referred to as "the Property");

WHEREAS, the Hazardous Materials and Waste Management Division of the Colorado

Department of Public Health and the Environment ("the Department"), is autholized to approve

Environmental Covenants pursuant to $ 25-1 5-320 of the Colorado Hazardous Waste Act, $ 25-

15-101 , et seq.;

WHEREAS, pursuant to Consent Agreement Number 01-08-07-02,the Properly is the subject of
enforcement and remedial action pursuant to the Colorado Hazardous Waste Act, $ 25-15-301,

et. sec1. ("CHWA"). The Property was the former base landfìll (also known as OperableUnit2
(OU2)). OU2 was historically used for disposal of Air Force waste, and associated construction

waste and debris primarily from training activities conducted at LAFB. OU2 has been closed in
accordance with the Phase 2 Corrective Action Plan for the Operable Unit 2 Landfi.ll Closure at

Lorvry;

V/HEREAS, the purpose of this Covenant is to ensut'e protection of human health and the

environment by minimizing the potential for exposure to any hazardous substance, hazardous

waste, hazardous constituents, and/or solid waste that remains in the landfill on the Property. The

Covenant will accomplish this by prohibiting those activities that may interfere with the landfìli
cover or its monitoring or control systems and by creating a review and approval process to

ensure that any such intrusive activities are conducted with appropriate precautions to avoid or

eliminate any hazards;

V/HEREAS, it is the intent of IRGI and the Department that this Modified Environmental

Covenant shall restate and replace the Environmental Covenant entered into between the United

States of America, acting by and through the Secretary of the Air Force, ãnd the Department

DOCS-#4976866-v 1

1.

ln itia ls



dated January 4,2006 and recorded in the real property records of Denver County on January 18,

2006, at Reception No. 200601 1845; and

V/HEREAS,IRGI desires to subject the Properly to ceftain covenants and restrictions as

provided in Article 15 of Title 25,Co\orado Revised Statutes, which covenants and restrictions

shall burden the Property and bind IRGI and all persons now or subsequently having any right,
title or interest in the Property, or any part thereof, and any persons using the land, as described

herein, for the benefit of the Department, and OWNER.

NO'W, THEREFORE, IRGI hereby grants this Environmental Covenant to the Department, and

declares that the Property as described in Attachment A shall hereinafter be bound by, held, sold,

and conveyed subject to the following requirements set folth in paragraphs 1 through l l, below,
which shall run with the Property in perpetuity and be binding on Grantor and all persons now or

subsequently having any right, title or interest in the Property, or any part thereof, and any

persons using the land, as described herein. As used in this Environmental Covenant, the term

OWNER means the then current record owner of the Property and, if any, any other person or

entity otherwise legally authorized to make decisions regarding the transfer of the Property or
placement of encumbrances on the Property, other than by the exercise of eminent domain.

1) Use restrictions. The Property is subject to the following restrictions

a) Unless this Environmental Covenant is rnodified in accordance with the State's statute

and regulations, the Property (OU2) may be developed in accordance with land use and

development plans approved by local governments with jurisdiction over the Property,

b) In general, the OWNER shall not use or conduct any activity on OU2 that will adversely
affect:

I
11

111

1V

the integrity of the cover;
the effectiveness ofdrainage or erosion controls;
slope stability; or
groundwater or gas monitoring or control systems,

Specifically, no activity shall be conducted or permitted by the OWNER, nor shall the OWNER
use OU2 in any marìner that is inconsistent with the use designated in this paragraph or that is
not in compliance with the requirements of section 3.6.i(A) of 6 CCR I00l-2, Part 1 or the

Department-approved Phase 2 Corrective Action Plan for the Operable Unit 2LandfiI Closure at

Lowry dated November 2003, as amended or otherwise set forth herein or approved by the

Department.

c) OWNER shall not extract or utilize in any manner whatsoever any water from the

upper aquifer below the surface of the ground within OU2 for any purpose whatsoever unless the

OWNER shall first have obtained the prior written approval of the Depaflment. This lin,itation
shall not apply to a qualified environmental professional, obtaining ground water samples for

2
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analysis from existing monitoring wells located on the Property or other future monitoring wells
installed on the Property, as approved by the Department.

d) Any plans for soils disturbance activities or cap penetration, including, without
limitation, excavation, grading, construction, geotechnical or environmental investigations, soil
stockpiling, or other contact-intensive activity on the Property that will adversely affèct the

integrity of the cover, the effectiveness of drainage or erosion control systems, slope stability, or
groundwater or gas monitoring or control systems, except pursuant to the Department- approved

Soil Stockpile Plan, Cap Penetration Plan, and Field Investigation Work Plan, must receive
written approval from the Department prior to initiation of such activities.

e) For the duration of this covenant, the Air Force shall perform all of the requirements
set forth in the Post-Closure Operation and Maintenance Plan, Appendix E of the Phase 2

Corrective Action Plan for the Operable Unit 2Landfill Closure at Lowry dated November 2003,

or subsequent modifications approved by the Department.

2) Modifications. This Covenant runs with the land and is perpetual, unless modihed or
terminated pursuant to this paragraph. OWNER may request that the Department approve a
modification or termination of the Covenant. The request shall contain information showing that

the proposed modifìcation or termination shall, if implemented, ensure protection of human
health and the environment. The Department shall review any submitted information, and may
request additional inforrlation. If the Department determines that the proposal to modify or

terminate the Covenant will ensure protection of human health and the environment, it shall
approve the proposal. No modification or termination of this Covenant shall be effective unless

the Department has approved such modification or termination in writing. Information to support
a request for modif,rcation or termination may include one or more of the following:

a) a proposal to perform additional remedial work;
b) new information regarding the risks posed by the residual contamination;
c) information demonstrating that residual contamination has diminished;
d) information demonstrating that an engineered feature or structure is no longer necessary;

e) information demonstrating that the proposed modification would not adversely impact the
remedy and is protective of huinan health and the environment; and

Ð other appropriate supporting information

3) Conveyances. OWNER shall notify the Department at least fifteen (15) days in advance of
the closing on any proposed sale or other conveyance ofany interest in any or all ofthe Property

4) Notice to Lessees. OWNER agrees to incorporate either in full or by reference the

restrictions of this Covenant in any leases, licenses, or other instruments granting a right to use

the Property.
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5) Notification for proposed construction and land use. The OWNER and/ot'its transferees

shall notify the Department simultaneously when submitting any application to a local
government for a building permit or change in land use.

6) Inspections. The Department shall have the right of entry to the Ploperly at reasonable times

with prior notice for the purpose of determining compliance with the terms of this Covenant.

Nothing in this Covenant shall impair any other authority the Department may otherwise have to

enter and inspect the Property.

7) Third Party Benehciary. The OWNER of the Property is a third party beneficiary with the

right to enforce the provisions of this Covenant as provided in $25-15-322, C.R.S.

8) No Liability. The Department does not acquire any liability under State law by virtue of
acceptìng this Covenant,

9) Enforcement. The Department may enforce the terms of this Covenant pursuant to $25-15-
322. C.R.S. OWNER may file suit in district court to enjoin actual or threatened violations of
this Covenant.

10) Owner's Compliance Certification. OWNER shall execute and return a certifìcation form
provided by the Department, on an annual basis, detailing OWNER's compliance, and any lack

of compliance, with the terms of this Covenant.

11) Notices. Any document or communication required under this Covenant shall be sent or
directed to:

Federal Facilities Remediation and Restoration Unit Leader
Hazardous Materials and Waste Management Division
Colorado Department of Public Health and the Environment
4300 Cherry Creek Drive South
Denver, Colorado 80246-1 530

Peter M. Goffstein, Senior Vice President
IRG Redevelopment I, LLC
8044 Montgomery Road, Suite 710
Cincinnati, OH 45236
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IN V/ITNESS WHEREOF, IRGI has caused this instrument to be executedthis _ day of
20t5

By:
Title:

State of )
)
)

s.s.

County of

The foregoing instrument was acknowledged before me this 

- 

day of
2015 by AS

Redevelopment I, LLC.

My Commission expires
Notary Public
Address;

or IRGI
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Accepted by the Colorado Department of Public Health and Environment this 

- 

day of
2015

By:
Title: Direçtor,Hazardous Materials and Wasts Management Division

srATE OF COI.ORADO )')ss:
couNTY oF )

The foregoing instrument was acknowledged before me this 

-day 
of

on behalf of the Colorado Department ofPublic Health and Environment.

My Commission expires:
Notary Public
Address:

-bv
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Enforceable Agreernent

Between

state of colorado Deparlment of Public Health and Envirorunent

and

United States Air Force

Pursuant to Colorado Executive Order D 013-98

I Purpose.

A.

B.

This Enforceable Agreement ("Agreement'r) sets forth the united states Air Force

(rrUSAFtr) commitient to ensureîhat all rernedial action necessary to protect hry*
ùealth *â tÏr" environment with respeot to a parti ("Parce1")'at

tb.e for-er Lowry Air Force Base siie, in Denver, 11 be taken'

The Parcel, as défined in the Consent Agreement between the

colorado Deparhaent of Public Health *d En ritott-ent (the "Deparbnent"), the

Lowry Assurnption, LLC ("LAC") and th
Authority ("LERA"), is rnore particularly , .

The Parcel is the subject of this Agreøment . 
t'

accordance with the ôomprehensive Enviror¡lental Response, Compensation, anf

Liabiliry Act ('rCERCl-,+.;1 $ 120(hX3)(C). The Parcel hry ggntaminutioo ¡epaining

above ,êgUtutory standard.Á, which may present a potential risk to human health or the

environment,

e

remediation obligations of the USAF und

These obligations will be fulfilled by LERA and LAC pursuant to the Colorado

Haza¡dous Waste Management Act, $$ 25'I5-3Ol through 327 C'R'S' and the

Colorado Hazardous WÀste Regulations, 6 CCR 1007-3. The Consent Agteement

contains, among other provisions, time schedules, clean-up standards and termination

provisions. LBne is a party to the Consent Agreement for the limited purpose of
ensuring that funding pioviáed to LERA under the Cooperative Agreement will be

utilized-to fund thç p-erformance ofrequired tasks under the Consent Agreement'

The USAF and LERA have entered into a Cooperative Agreement for Environmental

Services ("Cooperative Agreement"), which, among other things, provides for tb-e

funding tà 1,gRA, which iritt ¡" utiiized for the completion of the environmental

clean-up of the Parcel pursuant to the Consent Agreement'

1
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D This Agreernent delineates the USAF's cleanup responsibilities, including operation

and maintenance, monitofug, and reporting related to this Parcel following the

termination of the Consent Ãgre"-"nt or default by LAC or LERA of their respective

obligations under the Consent Agreement.

This Agreement reiterates the USAF's oornmihnent undcr the Cooperative Agreement

to funAlEnA to perfonn environmental seruices which æe intended to satisff the

obligations under.-the Consent Agreement, including stakeholder involvement related

to this Pa¡cel.

This Agreement provides a mechanism for the Department to enforce the USAF's

remainiig remediation obligations with regard to the Parcel, including, without

limitation, the USAFTs obligations to (i) complete the cleanup of "Non-Covered

Conditions" and "the Air Fãrce Obligationsrr at the Parcel, as said terms a¡e defined il
the Cooperative Agreemen! and (ii) complete the cleanup.of the Parcel following the

tenninaiio¡, or othã default by LAC or LERA of their obligations, under the Consent

Agreement.

The USAF agrees not to challenge the issuance of this Agreement or the Consent

Agreement; the factual and legal determinations made by the Deparhnent rn this

Alreement or the Consent Agreement; and the Department's authority to bring, or the

u1rtttotity of a court of competent jurisdiction to hear, any action to enforce the terrns

of this Agreement or the Consent Agreernent'

Nothing in this Agreement paragraph shall preclude the Deparknent from imposing

additional requirements necessary to protect human health or the environment' Nor

shall anything io thir Agreement preclude the Department from imposing additional

requù.ernents in the event that new informatiorr is discovered that indicates such

requilements are Decessary to protect human healfh or the environment.

This Agreement also provides that the USAF will reimburse the Department for its

oversifht activities hereunder and under the Consent Agreemurt in accordance with

the tenns of the Deparü:rent of Defense and State of Colorado Memorandum of
Agreement (,'DSMOA") or other appropriate fundingmechanism as agreed uponby

tnã USA¡ and the Deparhnent; and not inconsistent with the provisions of 10 U.S'C'

$ 2701(dxl). It is understood that the Departrnent will seek suoh changes to

ðoloraào iaw prior to June 30,2004, as needed to enable it to accept oversight

payments direôily from the LERA without constraining the Deparhnenfs ability to

provide services.

Legal Basis for the Agreement.

Background.

1. Congtess enacted CERCLA $ 120(h), 42 U.S.C. $ 9620 to protect citize¡s and

"o*-uttitirs 
from the costs of cleaning up contarnination on land transfered to

them by federal agencies. CERCLA requires the United States to grant a covenant
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2.

indicating that all remedial action necessary to protect human health and the

environment, with respect to any hazardous substances remaining on the fede¡al

property has been talcen prior to hansfer of the property. However, CERCLA

ç t2OOif¡l(C) authorizes the deferral of this covenant and the "early" hansfer of
the property beforc all necessary remedial action has been taken at the federal

property if certain conditions are met. Among other things, "eady" transfers of
contarninated federal property not listed on the National Priorities List (NPL) are

subject to the approval of the go\¡emor of the state where the property is located.

To implement the provisions of CERCLA 120(hX3XC) the Governor of Colorado

issued Executive Order D 013-98 requiring that, among other things, the Director
of the Colorado Statewide Defense Initiatives (the 'rDirector") together with the

Deparfinent dovelop evaluation cntertaand review procedures for requests by
federal agencies to hansfer propefry prior to final remediation. In response to the

Executive Order, the Dírector and the Departrnent issued the "Joint Poiicy
Establishing Evaiuation Guidelines and Review Procedures Pertaining to Defenal
Requests'r ("Joint Policy"),

Pursuant to the Executive Order D 013'98 and the Joht Policy the USAF has

requested a CERCLA section 120(hX3XC) covenant deferral for an "eatly" transfer

of the Parcel. This Agreernent fulfills, in part, the requirements of the Executive

Order and provides a legal mechanism for the Departrnent to enforce the terms of
this Agreement and the enforceable cloan-up plan set forth in the Consent

Agreernent d.ated August7,2002 among the Departrnent, LAC and LERA relative

to this Parcel, and to provide technical and legal oversight of the remediation, and

iong-tenn operation and maintenance related to the remediation of this parcel.

Basis for the Department's Enforceability.

CERCLA 120(liX3XA)(ii) requires that any deed transferring property owned by a
fcderal agency on which hazardous substances was stored, released or disposed of
contain a covenant warranting thail 1) the federal agency has concluded all

necessary remediation before the date of transfer alrrd?) the federal agency is

responsible for all future remediation found to be necessary after the date of
transfer. In the event, however, that the federal agency desires to transfel the

properfyprior to the compietion of ali remediation, CERCLA $ 120(hX3XC)

requires the federal agency to include in the convoyance document or deod cørtain

assurances that the a1eucy will fully remediate the properfy. These assurances are

designed to protect human health and the envi¡onrnent and include provisions frrr:

1) all necessary restrictions on the use of the propefiy, including those that will
ensure that remedial investigations, response actions, and oversight activities will
not be disrupted, and 2) all necessary response actions, including the identification
of schedules for investigation and completion of such actions. Pursuant to $ 25-15-

308 C.R.S., these assurances are enforceable as a 'rstandard, regulation, condition,

requirement, or order" of Part 3 of the Colorado Hazardous Waste Management Act
("ClfWMA") $$ 25-15-301 through 327, C.R.S. Accordingly, the Departrnent has
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n

the authority to enforce the commitments of the USAF as set forth in Section III
hereof,

Z. The State, acting by and through the Departnent, will be inclurled as a third-party

berreficiary in the transfer deed for the Parcel glven to LERA by the USAF

(,,Deed"), The Deed will include the covenants and assurances mandated by
sections 120(hx3xA)(iÐ(ID and 120(h)(3xcxiÐ of GERCLA (hereinafter

collectively referred to the "CERCLA Covenantsr') and environmental covenants as

required by $ 25-15-32I of the colorado Hazardous waste Act. such
envi¡onmental covenants are enforceable by the Departrnent pursuant to $ 25-15-

322, C.R.S. or otherwise provided by applicable 1aw.

Commitments ofthe USAF

The USAF commits to fund the performance of all necessary remedial or response

actions that are taken with respect to the Parcei as set forth in the Consent AgÍeement,

including the rernediation of OU2 and OU5. Furthermore, the USAF agrees to gralt
and cornpiy with the CERCLA Covenants following the achievenent of regulatory

closure under the Consent Agreement, and to make auy adjusftnents to land use

and/or institutional controls required by compliance with the CERCLA Covenants.

If the Consent Agreement is terminated in accordance with its terrts, the USAF
agrees to (i) within thirty (30) days of the receipt of written notice from the

Deparhnent of such termination, initiate the cornpletion, and thereafter complete the

environmental clean-up of the Parcel, including, without limitation, all operation and

maintenance, long-term monitoring and re,porting requirements, (a) in accordance

with Section 120(h) of CERCLA and the schedules set forth in the Corrective Action

Requirements section of the Consent Agreement unless otherwise rnutually agreed

upon by the USAF and the Deparhnent, or (b) in accordance with the terms of the

Consent Agreement; (ii) prior to and following the completion of the cleauup, gra:rt

and cornply with the CERCLA Covenants with regard to the Parcel, including,

without limitation, make any adjustrnents to the institutional controls and/or land use

contols required by compliance with the CERCLA Covenants; and (iii) enforce any

enforceable provisions of any insurance policies acquired by LERA or LAC pursuant

to the Cooperative Agreernent which provide for remediation activities at the Parcel

following the transfer thereof to LERA.

The USAF comrnits to fund the costs associated with all aspects of the environmentai

remediation under the Consent Agreement, including stakeholder involvement related

to this Parcel, as provided in the Cooperative Agreement'

In addition, the USAF agrees to reimburse the Deparbaent in accordance with the

terms of the DSMOA or other appropriate funding mechanism as agreed upon by the

USAF and thc Deparfinent; and not inconsistent with the provisions of 10 U.S.C.

$ 2701(dX1), to cover costs for the Department to provide technical services and

oversight for activities associated with this Agreement. It is understood that the
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E.

Departrnent will seek such changes to Colorado law prior to June 30,2004, as needed

to enable it to accept oversight palnnents directþ from the LERA without
constraining the Deparhnent's ability to provide services.

The USAF comrnits that the funding as provided in paragraphs III. A, C, and D,

above will bo provided for via the USAF's established a¡nual budget request process,

The Parties agree that the USAF reserves the right, in any administrative or judiciai
proceeding seeking to enforce the requirernents of this Agreement, to raise as a

defense that any failure or delay was caused by the unavailability of appropriated

funds. In particular, nothing herein shall be construed as precluding the USAF from

arguing that any provision of this Agreement requires the obligation or pa)¡ment of
funds in violation of the Arrti-Deficiency Act, 31 U.S.C. $$ 1301 or 1341. While the

State disagrees that an Anti-Deficiency Act defense, or any othe¡ defense based on

lack of funding exists, the Parties agree and stipulate that it is premature at this time

to raise and adjudicate the existence ofsuch a defense,

The Deed(s) shall speciff that any environmental covenant or institutional controls at

the parcels shall run with the land in perpetuity and remain in-piace regardless of site

ownership. Such environmental covenant or institutional control may be modified or

tenninated only with the prior written agreement of the Deparfnent.

The Parties agree that the DeparÍnent may enforce the tenns of the envi¡onmental

covenants contained in the deed, pursuant to $25-1 5-322, C.R.S., and any named

beneficiaries of these covenants rnay file suit in State district coutt to enjoin actual or

threatened violations of this covenants. Nothing in this agreement sh.aIl be construed

to preclude the United States from removing suit filed in a State district court to the

appropriate Federai court should the United States be named as a party or join in the

suit. The USAF concrrs with the State of Colorado requirement that the United
States, State of Colorado, and local governing bodies are third-party beneficiaries for
the purposes of enforcing the land use restrictions còntained in the Deed until such

time as the restrictions are removed.

The Deed shall provide the United States and the State of Colorado, or their designees

access to the parcel to perfonn oversight or cleanup activities as required by the

Consent Agreement, this Agreernent or by $ 120(1t) of CERCLA or applicable law. A
copy of such aocess provisions are attached to this Agreement as Attachment B.

The Deed sha1l include the appropriate CERCLA Covenants, that speci$r that the

USAF remains responsible for conducting any additional necessary remedial actions

for previously unknown contarnination attributed to its activities on the site, and that
LERA and its transferees, successors, assigns or lessees will be responsible for
conducting remedial actions related to contamination caused by their activities
subsequent to date of the deed transfer. Rernediation of such subsequently created

contamination is not within the scope of this Agreement.

The USAF commits that it will comply with this Agreement and to the extent
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K.

L,

required by applicable iaw, will not mise sovereign runiunity as a defense to any

action to enforce flfs Agreement'

The USAF acknowledges that its Request for Defened Remediation at the Parcel, in

accordanco with federal law, shall not increase, dirninish, or affect in arty manner any

rights or obligations of the DOD (including any rights or obligations uuder Sections

tO6, tOl and-I2} of CERCLA) existing prior to transfer with respect to the Parcel.

The USAF is not released from any liability for contamination that remains on LAFB

except to the extent these liabilities are assumed and satisfied by LERA and LAC

under the Consent Agreement anðlot the CooperatiVe Agroernent, Wíth specific

regard to I'Non-Covered Conditions" or "Air Force Obligations" in the Cooperative

Afreement, the USAF agrees to either (i) complete the clean-up thereof under Section

12¡61) of CERCLA in accordance with the schedule attached hereto as Exhibít B, or

in accordance with applicabie law; or (ii) if such "Non-Covered Condition" or "AiI
Force Obligation" is-Currently u¡known and subsequently discovered, complete the

remediatioã thereof in accordance with the provisions of Section 120(h) of CBRCLA'

Paragraph IIL B. above, or in accordance with applicable law'

The Deed will contain appropriate references to the indemnification provisiorr,s in
Section 330 of the National Defense Authorization Act for Fiscal Year 1993, as

amended.

M.

The undersigned. warrant that they are authorized to bind legally their respective princþals to this

Agreernent.-This Agreement may be executed in rnultiple counterparts, each of which shall be

deemed an original, but all of which shall constitute one and the same Agreement.

Albert F. Lowas, Jr. Director

Air Force Base Convffsion AgencY

The United States Air Force

Date

Douglas H. Benevento

Director, Offi.ce of Environmental Programs

Colorado Departrnent of Public Health and Environment
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