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'fhis property is subject to an Environmental Covenant held by the
Colorado Departrnent of Public Health and Environment ¡rursuant

to section 25-15-321, C.R.S"

ENVIII.ONÌ\IENTAL ANT

TIte Unitcd Statcs ol America, acting by and tluough thc Secretary of the .A,ir Fcrrcc. untler and
pursuant to the porvcrs and authority contained in the Defènse Base Closure ancl Rcülignnrellt
Act of 1990, as arnended (10 U.S,C. i) 2687, note) ("Grantor") grants an Environmental
Covcnant ("Covenant") lhis + fll rlay of ,*unllCt¡tA-, 2006 to the Hazardous Materials
andWasteManagemetltDivisionoftheco@lPublicHealthandtlie
llnvironmcnt ("the Dcpartrncnl") pursuant to $ 25-15-321 of tht: Colorado Hazardous Waste Act.
5 25-1.5-101, et seq. 

-l-hc 
Departn'ìont's addrcss is 4300 Che.ny Creek Drjvc Sr:uth, L)cnvcr,

Coloraclo 8024(r- I -53(1.

WHEItEAS. thc Cjranlor is thc owrìL'l'of certaìn liroperty associate<J with thc [:rnlcr I.or.r,ry Air
Force -Base ("|.-,.\FB"), locatccl irt l)envcr, Coloratlo, nrorc pafticrrlarlir de-scribc:d in Attachment
Â. attachcd hereto and incorporatcd herein by rcferc.ncc as though fìrlly sct fbrth (hcreinafi'er
retbrrccl to as the "Propely"); anci

WHEREAS, pursuanl to Consent Agreemenl Nurnbcr 0I-08-07-02,The Propell, is thc subject of
enf'orcenrcnt ancl roledial actio¡r pursuant to thc Colorado Ilazardous Wastc Act, $ 25-15-3ili.
et. scq. ("ClfWA"). 'l-he Prüperty rvas the former basc landñll (also knorvn as Opcralrle tJnit 2
(OU2)). OU2 rvas historically used for disposal of Aìr Force waste, ar:d associatecl corrslructiolr
r.vastc and dcbris primarily fronr training activities conducted at LAFB. OU2 has been closcd in
accordance with thc Pllasc 2 Colrcctive Actìon Plan for the Operable lJnit 2 l-andfrll Cl<¡sure al

Lon'rv; artd,

\,VHEREAS, the purpose ol'this Covenant is to cnsure protection of hu¡nan liealth and the
ent,ironment by minintízing the potential lbr c.xposure to any hazardous substance, hazardous
r,t¡astc, hazardous constituents, and/or solid rv¿ste tlrat rer:lains il thr: lundfill on tlic Propulv, 'flre

C'ovenant *,ill accomplish this by prohibiting tlrose ac.tivitics that rnay interfere with the lantlfìll
cover or its monilonng or conlrol systems ærtl by creating a review and approval process to
cnsure that any such intrusivc actil'ities arc conducted lvith a¡:propriatc precautious to avLrrd ol'
elinlinate any hazards; antl

WFIEREAS, lhe Grantor dcsires to subject thc Froperty to certain covenants and rcstrictions as

providcd in Articlc l5 of Titlc 25, Colorado Revised Statutes, whic.lr covenants an<l restrictions
shall burden the Property and bind the Grantor, and all pañics having any right, title or interest in
lhe Prcper1y, or aÌìy parl tlìÈJ.sof, its lrcirs, sucusssors, assigns, and any persons using thc land, a.-s

clescribcd hcrcin, for the bcnefit of thc Depañmcnt.

NOW, l'HEREITORE, the Grantor hereby grants this EnvirotrnrcntaI Covenaul to thc
I)cpartnrent, anrl dcclares tÌr¿rt tltc Properly as dc.scribed i¡r Attachnrent ¡\ sh¿rll hcreuraflcr bc
bound by. held, sold, and conveycd subject to the following requircments set fbfih irr paragralllrs
I through l0 bclorr,, rvhich shall run with thc Propefy in pcrpetuity and be binding on (ìrantor
ancl all parties ltaving any right, titlc, or intercst in thc Property- or any part Lhereol, their hcirs,
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successors and assigns, ancl any persons r.tsing tlte- land, as described itereirt. As uscd in this
llnvironmental Clovenant- the temr OWNþ-Iì mcans tlle recorcl owner tlf'the Propert¡'and. if alry.
ant,other person or entity legally ar¡thorizcd to make clecisions rcgarding the t¡¿insf'cr of tìic
Property or placcment of'cncunrbr¿rnces on the ProperL\'. other than tly thc cxercisc of'eminent
domain.

l. Use restrictions

a. Unless the Coveuant is modifìecl in accorcl¿urcc with thc Statc's st¿rtute ancì

regulations , OUz u,ill onl), be used as open space/ non-in igated park tbllorvin¡r closure.

b. In general. thc OWNER shall not usc or conduct an1. activity on O[.]? that n-ill
aclverscl¡' allþct:

i. thc irtletritl'of the r:over
ii. the cl'tcctivcness ol-drainage or crosion controls
iii. slopc stabilìty. or
iv. groundlvater or gas nronitoring or control systcnrs.

Specifically, no activity shall be cc¡rrductccl or permitted by the OWNER, nor shall tbe OWNEIì
use OU2 in any m¿lnner that is insonsistent ç,ith the use <Jcsignated in thc prcceding paragraph or
that is not in compliance rvith the requirements of section 3.6. I (A) of 6 CCR 1007 -2 or the I:inal
Closure Plunfor the Operahle Unit 2 (Ot!2) t,andlill (losw'e at Lowr-y, issr¡cd fbrrevierv
Augtrst 29,2003, as änalizecl after Departmcnt revierv ancl approval.

c. 'fhe OWNER siiall not extract or utilizc in any manncr whatsoever aly' u'atcr t¡om the

rpper aquilèr belolv thc surface of thc gro'.rnd rvitlrjn OLi2lbr ¿ìny purposc rvhatsocver, unless
the O\ÀßilìR shall first have obtained the prior rvritten approval of the Depzuttnent.

d. Fortlre duration of thìs covenant.lhe Air l:orcc sh¿rll peribnn all of thc rcquirenrcnts
set forth in sections 3 and 4 of the Post-Closure Operation and Maintenance Plan. Ap¡rendix E of
lhe Finøl Clos"urc PlunJor the Operable Unil 2 (OLI2) LunclJìll (llosure eil Lowry, issur'd Íbr
review August 29.2003, as finalized atler l)cpartment revierv and approval.

2. Moclific¿rtions This Coven¿urt runs with the la¡rd and is perpetual. unless nrodificd or
terminatcd pllrsuant to thìs paragraph. The O\\¡l"lER or its succcssors and assigirs nrily rcqucst
that the Depurtr:rent approvc a modification or tcnrúnation of the Covenant. The rcquest shalJ

contain information shorving that the ¡lroposed modification or temrination shall, if irnplementerl.
ensure protection olhuman health and thc cnvironment. 

-fhe 
Department shall review any

submitted information and may request aclditional inflormatic'n. If the Dcpartment cletermincs that
the proposalto modify or terminate the CovenLurt will ensrus protection of human heaitli and the

environnrcnt, it shall approve the proposal. No rnodifrcation or tcrmination of this Covenant shall
be effective tulless thr: Deparlment has approved such r¡odification or tcnlination in ',vriting.
Inf'or¡natio¡r to support a request for modification or terrrinalion rnay includc onc or more olthe
l'crllowing:

a) a proposal tt-r perfornr additiorr¿rl renredial work;
b) nerv inlbrmatio¡l rcgarding thc risks posed by thc rcsidual conlarnination:
c) inlbrmution tlemonstrating that rcsidual contamination has climinished;
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<1) inftrrrnation dcnronstraling that the proposcd modifica¡ion u,ould rlot adr,ersely rrrr¡ract
the rcnrcrly and is protcctive of lrunlan hcalth and the environurent; and.
c) o thcr appropri atc su¡r pcli'tirrg inforniation.

3. Con'r,eyances TheOWNERshall notifytheDepartmcntatleastfiflcen(l-5)daysir.¡a(lvancc
of auy proposcd grant, transfer, or conveyance of any interest in any or all of the Propcrtv.

4. Notice Lo Lcssees Ttrc OWNER agrees to incorporate, cithcr ìn tutl or bv relcrcncc the
rcstrictions cllthis Covcn:rlrt in anylcases, licenses. orother instrunrc¡rls granting r riglrt lo use

the Propo-î1,,

5. Notificatjon lbr proposcrl construction and land usc Tl¡e OWNEIì and/or its lriulslèr'ccs shaìl
notifl' tlte Departrrcnt sirnultaneously '¡¡hen sulrmitting any applicatron lo a lt-¡cal qo\/LÌnìrÌetìt lòt-
a buil<ling pernrit or ch¿n'rsc in laud use at the Propcrty,

ó. hspections The Deparlnrcnt sltall irave the right of entry to the Properly at rcasonnblc
tir¡es rvitlt priol notice lbr the purpose oIdetcnlining conrpliancc rvith the tenns of'this
Cìovenant. Notliing in tìlis Covenant sliall impair any other authority thc Departnrcnt rrray
othenvise llave to enter ancl inspect the Property,

7, No Liabilitl, The Departmcnt does not acquire any liability untler Statc larv hy r.'irtuc oI
accepting this Covenant, rlor does any other namecl beneficiary otthjs Covenant acquire. unv
liabilitl, undcr State larv by virtue ol'being such ¿ beneficiary.

8. Enlqrcer¡ent -Ihe f)cpartnrcnt may cnl'orce the tetms of this Covcnant pursuant tcr s\25-
¡5^322. tl,R,S. 'l-hc Grantor and any namcd beneficiary of this Covcnaut rray fìlc suit in districr
court to enjoin actual oi lhrcatcued violations of'this Covenant,

9. Owner's C--oin¡rli¿rnce Ccrtification OWNER sltall submit ¿l.n annual Rcporl. to thc.
Department. on the anrrivcrsary of the clalc this Coven¿urt rvas signcd by Grirntor. detalling
OSTNER's coutpliattcc, ancl :rny lack of com¡rliance, u,ith the tcmrrs of this Clovcnant.

10. Notices Any clocuntcnt or comn'lunication requircd under this Covenant shall be scnt or
dircctcd to:

Llazardous Wastc Cìorrective Action Unit Lc¿rder
l-lazatdous Materials and Waste Managenrent Leacler
Colorado Depafrnent of Public Health and the Environment
4300 Cheny Creek Drive South
Denvcr, Colorado 80246-l 530
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IN U/ITNESS WHEREOF' I havc hcreulrto sct my hand at thc direction of the Sccretary
of the Air Force, the day and year tirst above wdtten.

THE LINITËD STATES OF AMERICA

By &q-7L7,,&^/r*

lnt 
"l,

Commonwealth of Virginia :

ss.

County of ,Arlington :

L

The foregoing instrume,nt was aclcrorvlccigcd bcfore me tliis f,È day ofst.r,.¡ r.t,e'/ ,2006.
byKatluimN,f.I{alvorsonastIreDirectorofAirForceRealproFãvÁg.nñ-,

Witncss:

(seal)

Accepted by the Colorado Departmenl

-L,n^ r^ ,c 2006.

B

STATE OF COLORADO)
)ss

cotrNTY oF DENVER )

The
2006 by

rÀ'rnTvñ n¿. narvoRsoN
Director
Air Force Real Property Agency

of Pubtic l{ealth and Envirorunent this @doy of

pAUL C. MACpHERS9N Witne d and official seal
NOTARY PUBLIC

COMMONWEALTH
OF VIRGINIA

My Commission Expires
September 90, 2009 Pu

lvfy Commissions Expircs

¿,

AUG
Direclor
H ¿rzardo us M ateri als Waste N4an agem ent Dir.i si o n

acknowledged befure me uffiuy
on behalf of the Colorado th ¡rnd

1I 10405 t¡ndhll Qevenant

My

P



ìN WITNESS WIIEREOF,I have hcrcLurto set Lnyhand at the di¡eclioll oltllc Scc.rct¿rrv

ol-thc Âir lto:cc, tÌrc day ancl ycar first abovc rvritlen.

THE UNITED STATES OF AMERICA

l.t t-

Comnronwealth of Vi¡ginia :

ss,

County of Arlington :

Tlre foregoing inslrument was acknowledged belore me this þ- aay of $Àusflrê:l-, 2i)0(r,

by Kathryr M. IJuluorron as tlie Director of Ai¡ Force Real Prffiy Ág.n{, - 
-_l

Witness:

PAUL C. MACPHERSON
NOTAFY PUBLIC

COMMONWEALTH
OF V¡RGINIA

My Commission Explres
Seplembor 30, 2009

STATE OF COLORADO)
) ss:

couNTY oF DENVER )

The
2006 by
Euvirorunent

ìly:
KAÍHRÉT M. I-IALVORSON
Director
Air Forcc Real Property Agency

Witness and official seal

Notary Public
My Comnrissions Expires onS"PËt-,ê-* iq, ¿Ðo?

4¿t-rnfu4

GrAÀ.\à BAUGHM.@
Director
Haza¡dous Materials Waste Management D i vi si on

^

seal)

Acceptecl by tlre Colorado Department of Public Health and Environment this ffiay oi'
'Çr.uo-*u 2006'

rnstrument was wledged before me thr
on hehalf of the Colorado D

By,

Address

Publìc antl

/LJ"{ -u¿uN"f*t Pub

4

o-

OFI

I 1 04()5 l ¡ndfill Clovenan{

My comnrission



3TA|E OF COLOI\ADO
John W. Hickenlooper, Governor
Larry Wolk, MD, MSPH

Execulive Director and Chief Medical Olfìcer

Dedicated to prolecting and improving lhe health and environment of the people of Colorado

4300 Cherry Creek Dr. S.
Denver, Colorado 80246-1 530
Phone (303) 692-2000
Located in Glendale, Colorado

www. colorado, gov/cdphe

Laboratory Services Division
8100 Lowry Blvd.
Denver, Coloradô 80230-6928
(303) 692-3090

Colorado Depanment
of [\rblic Health
and Environr¡lent

RE

December 31,2013

Mr. Brent Anderson, Esq.
President
IRG Redevelopment I, LLC
7991 Shaffer Parkway, Suite 300
Littleton, CO 80127

CDPHE Approval with Modifïcations and Conditions of the Field Investigation Work PIan

and Financial Assurance Cost Estimate for the Operable Unit2 Landfill Zone
Lowry Vista Redevelopment Project, Denver, Colorado

File: DMA LWY 13 OU2 15.8

Dear Mr. Anderson

The Colorado Department of Public Health and Environment ("CDPHE"), Hazardous Materials and Waste

Management Division ("the Department") has completed its review of the following two documents: (l) Field
Investigation Work Plan, Operable Unit 2 Landfill Zone, Lowry Vista Redevelopmenl Project, Denver,

Colorado (dated December 6,2013, received December 10,2013) ["FIWP"], and (2) Field Investigatictn Work

Plan Financial Assurance Cost Estimate, OU2 Landfill Zone, Lowry Vista Redevelopment Proiect, Denver,

Colorado (dated December 19,2013, received December 23,2013) ["FA Cost Estimate"]. The FIWP was

prepared by IRG Assurnptions, LLC for IRG Redevelopment l, LLC ("IRGI"), The FA Cost Estimate was

prepared by Walsh Environmental Scientists and Engineers, LLC.

As background, the Department and IRGI are negotiating a Consent Agreement to establish a regulatory
framework between the Department and IRGI. Additionally, the Department and IRGI are negotiating a
Modified Environmental Covenant in accordance with the Colorado Environmental Covenants Statute,

Colorado Revised Statute $25-15-317 to $25-15-326,thatwould allow IRGI to execute the FIWP under the

conditions of approval and modifications described herein.

As additional background, the former Lowry Air Force Base Landfill Zone, Operable Unit 2 ("OU2") was

transferred by deed from the United States Air Force ("the Grantor") to Lowry Economic Redevelopment
Authority ("the Grantee") via a Finding of Suitability for Early Transfer ("FOSET") in January 2006 ("the
Deed"). In addition to the above-referenced Modified Environmental Covenant, the FOSET and the Deed

include environmental protection provisions to ensure protection of human health and the environment and to
preclude any interference with ongoing or completed remediation activities.

Section VII.B. of the Deed includes the following United States Air Force warranty on OU2:

Pursuant to section 120(h)(3)(A)(ii)(1, of CERCLA, the United States covenants and warrants that
any additional remedial actionfound to be necessary aJter the date of this Deedfor contamínation
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on the Property existing plior to the date of this Deed will be conducted by lhe United States. This

wallantywill not appty in any case inwhich any grantee of the Properly, or any parl thereof, i's a

potentially responsible party with respect to the Property before the date on which any grontee

acquired an interest in the Properly, or is a potentially responsible party as a resuh of an act or
omission affecting the Property. For the purposes of this wawanty, the phrase "remedial actìon

necessary" does not include any perþrmance by the United States, or payment to the Granteefront
the (lnited States, for additional remedial action that is required to facilitate use of the Properly for
uses and activities prohibited by those envirr¡nmental use restrictive covenants set forth in sectÌon

VII.D. below, as may be modified or released pursuant to section VILD(3).

Section VII.D(2Xb)(i) of the Deed places the following Restrictive Covenants on OU2:

The Grantee shall not disturb the integrity of thefinal covel,liner(s), or any other components of
the containment system, or thefunction of the monitoring systems unless necessary to comply with
the requirements in the regulations of the Colorado Department of Public Health and Environment

It is the intent of the Grantor and Grantee that these Restrictive Covenants bind the

Grantee and shall run with the land and are perpetual, unless modified or terminated pursuant to

this paragraph. It is also the intent of the Grantor and th¿ Grantee that the Grantor will retain the

right to enforce the Restrictive Covenants through the chain of title, in addition to any State law
that permits the State to enforce the Restrictive Covenants. The Grantee or its successors and

assigns may request that the Air Force approve a modification or termination o/ any of the

Restrictive Covenants. The Air Force shall review any submitted information and may requesl

additional information. Grantor recognizes thatfuture Grantees may change the Environrnental
Covenants in accordance with the Environmental Covenant Statute including but not limited to

providingþr limited disturbance of thefinal cover of OU2. Grantor aglees to consider such

changes setforth in the Environmental Covenantfor its Restríctive Covenant. No modification or
termination of a Restrictive Covenant shall be effective unless the Air Force has approved such

modification or termination in writing, which approval shall not be unreasonably withheld or
delayed.

The Department approves the FIWP and FA Cost Estirnate with the following modifications

Modification 1. Section 2.0, Site Background, on page 4 of the FIWP includes the following:

IRGI conducted an extensive review of historical aerial photographs of the Lowry Vista site to
identifu trenching/disposal locations. Based on this analysis approximately l4% of the overall area
of the OU2 Landfill Zone is covered with waste disposal trenches (see Figure 2). It is assumed that
the remaining area outside of the trenches is native or disturbedfill materials. In addition, major
investigations wele conducted at the OU2 Landfill Zone during the 1990 Remedial Investigation
(RI), 1995 Supplemental Remedial Investigation (SRI), and the 1998 Focused Feasibilily Study
(FFS) to determine the nature andextent o.f the contamination present insoil, soil gas, surface
water, and groundwater. "

The Department does not concur with IRGI's aerial photograph analysis as described in the FIWP (i,e.,

approximately 14o/o of the overall area of the OU2 LandfillZone contains waste disposal trenches). The
Department agrees with the interpretations and conclusions presented by Versar, lnc., in the referenced
FFS. As part of the FFS, Versar conducted landfilltest trenching and a detailed aerial photograph
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analysis to confirm the areal extent of historical waste disposal activities. Versar concluded the

following (from Appendix O of the FFS, page O-l): "Review of the aerial photographs indicate's that

trenching operations were conducted throughout the entire area roughly bounded by the Building 1390

complex to the west, the wetlands to the north, Ihesterly Creek to the easl, and Alameda At'enue to the

south. Figure O-I shows the observed horizontal extent of landfillins. " Versar's Figure O-1 (which is
also Versar's Figure 3.14) is reproduced as Figure 4 in the Revised CPP. V/hile the Division is herewith

conditionally approving the FIWP, the Department does not concur with IRGI's conclusions resulting
' from IRGI's aerial photographic review.

Modification 2. Section 3.0, Scope/Specified Procedures, of the FIWP states that all subsurface

exploration will be conducted "inside" of the environmental covenant boundary. However, some of the

boring locations shown on Figure 3 are outside of the covenant boundary. The Department confirmed
with IRGI during a meeting held on December 19,2013 that the subsurface exploration will be

conducted at boring locations shown on Figure 3 of the FIV/P with sorne subsurface exploration to occur

on IRGI property located outside of the environmental covenant boundary.

Modification 3. Section 3.0, Scope/Specified Procedures, of the FiWP includes the following statement:

" Initial locations of all borings will be surveyed and staked prior to mobilization. " It't addition to

surveying initial boring locations, ground surface elevation at each boring location also must be

surveyed prior to mobilization.

Modification 4. The FA Cost Estimate contains two errors. First, the text of the docunrent indicates that

C)DPHEwillprocureaconsultantandreviewtheirworkplaniri40hor"rrsat$l25perhour. However,

the cost estimate spreadsheet slrows tliis line item as 30 hours at $125 per hour, Second, the spreadsheet

contains a math error. After consultation with IRGI with respect to the first item, it was determined that

the document text contains the correct number (i.e.. 40 hours). IRGI also confirmed the math error,

The Department's conditions of approval for the FIWP are as follows:

Condition 1. The Air Force must provide written confirmation that the proposed activities
contemplated under the FIWP are consistent with the above-referenced Restrictive Covenants in the

Deed

Condition 2. The Air Force must provide written confirmation that the proposed activities
contemplated under the FIWP will not affect the Air Force's warranties in the Deed.

Condition 3. The Air Force must provide written approval of the FIWP before any work under the

FIWP can commence

Condition 4. IRGI submitted to the Department under separate cover a Revised Cap Penetration Plan

dated December 10,2013 ["Revised CPP]. The Department approved the Revised CPP with conditions

setforthinitsletterdatedDecember23,20l3. Followingsatisfactionoftheconditionshereinandthe
conditions in the Department's December 23,2013 letter, allwork under the FIWP must be performed
in accordance with the requirements of the FIWP and the Revised CPP.

Condition 5. The above-referenced Consent Agreement must be fully executed before any work under

the FIWP can commence.
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Condition 6. The above-referenced Modified Environmental Covenant (Attachment A of the Revised

CPP) must be fully executed and recorded in the real property records before any work under the FIWP
can commence.

Condition 7. IRGI must provide financial assurance in the amount of $32,000 to the Depaftment in
accordance with the Colorado Regulations Pertaining to Solid Waste Sites and Facilities ("the
Regulations"), 6 CCR 1007 -2, Part 7 , prior to commencement of any work under the FIWP (see

Modification 4).

Condition 8. IRGI must provide proof of its environmental insurance policy (referenced on page 6 of
the Revised CPP) to the Department prior to commencement of any work under the FIWP.

Condition 9. Following satisfaction of Conditions 1 through 8 (above), IRGI must provide the

Department with written notification of at least five calendar days identifying the planned start date for
any work under the FIWP. Additionally, as paft of the written notification, IRGI must provide the

name, phone number, address, and email address of the IRGI Project Manager (described on page l2 o1'

the Revised CPP).

Condition 10. Within fìve calendar days following completion of the field work under the FIWP, IRGI
rnust provide written notification to the Department identifying the completion date of the field work.
Pursuant to the requirements of the Revised CPP and FIV/P, the written report(s) must be submitted to
the Department within 90 calendar days from the completion of field work.

Please note that the Department is autho rized to bill for its review of technical submittals. The Department will
bill its time pursuant to Section 1.7 of the Regulations. An invoice for the Department's review of the above-

referenced documents will be transmitted under separate cover.

If there are any questions concerning this letter, or if you would like to discuss this letter, please contact Curt
Stovall at (303) 692-2295 (e-mail: curtis.stovall@state.co.us).

Sincerely,

Digitally signed by Curt Stovall
Dare: 201 3.12.31 09:01:18 -07'00'

Curt Stovall, P.E., Project Manager
Federal Facilities Remediation and Restoration Unit
Remediation Program

cc Tom Berger, LRA
Brad Coleman, Burns & McDonnell
Monty Force, LRA
Jeannine Nattertnan, CDPHE
Lee Pivonka, CDPHE
Donald Roche, City of Aurora
Patricia Smith, EPA - Region 8
Steve Termaath, USAF AFCtrC/CIB
John Yerton, IRGi and LAC

Paul Carroll, USAF AFCEC/CIBE
David Erickson, City and County of Denver
Enrique Marfinez, CD P HE
Stanley Pehl, USAF AFCEC/CIBW
Jennifer Robbins, AGO
Sam Rupe, Offlice of Air Force General Counsel
Cynthia Stephens, USAF SAF/CCN-SA
Tracie White, CDPHE
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December 23,2013

Mr. Brent Anderson, Esq.
President
IRG Redevelopment I, LLC
7991 Shaffer Parkway, Suite 300
Littleton, CO 80127

RE: CDPHE Approval with Conditions of the Revised Lowry Visfa Cup Penetrution Plan for
Subsurface Soil Borings on the Landfill Zone, Operable Unit 2 (OU2), Former Lowr)t Air
Force Base, Colorado

File: DMA LWY 13 OU2 15.8

Dear Mr. Anderson

The Colorado Department of Public Health and Environment ("CDPHE"), Hazardous Materials and

Waste Management Division ("the Department") has completed its review of the above-referenced

revised Cap Penetration Plan (dated December 10,2013, received via ernail December 10, 2013)

f"Revised CPP"]. The Revised CPP was prepared by IRG Assumptions, LLC for IRG Redevelopment I,

LLC ("IRGI"). The Revised CPP was prepared in response to the Department's letter dated February 26,

2013, which provided comments on [RGI's original CPP (an undated document received by tl're

Department on February 6,2013).

As background, the Department and IRGI are negotiating a Consent Agreement to establish a regulatory
framework between the Department and IRGI. Additionally, the Department and IRGI are negotiating a
Modified Environmental Covenant in accordance with the Colorado Environmental Covenants Statute,

Colorado Revised Statute $25-15-317 to $25-l 5-326, that would allow IRGI to execute the Revised CPP

under the conditions of approval described herein. A draft version of the Modified Environmental
Covenant is included as Attachment A to the Revised CPP.

The former Lowry Air Force Base LandfiIlZone, Operable Unit 2 ("OU2") was transferred by deed from
the United States Air Force ("the Grantor") to Lowry Economic Redevelopment Authority ("the

Grantee") via a F-inding of Suitability for Early Transfer ("FOSET") in January 2006 ("the Deed"). In
addition to the above-referenced draft Modified Environmental Covenant, the FOSET and the Deed

include environmentalprotection provisions to ensure protection of human health and the environment
and to preclude any interference with ongoing or completed remediation activities.

Section VII.B. of the Deed includes the following United States Air Force warranty on OU2:
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Pursuant to secfion 120(h)(3)(A)(ii)(1, o.f CERCLA, the United States covenants and
warranÍs that any additional remedial actionfound to be necessary after the date of this Deed

for contamination on the Property existing prior to the date of this Deed will be conducted by

the United States. This warranty will not apply in any case in which any grantee of the

Property, or any part thereof, ís a potentially responsible party with respect to lhe Property
beþre the date on which any grantee acquired an interest in the Property, or is a potentially
responsible party as a result of an act or omission affecting the Property. For the purposes of
this warranty, the phra.se "remedial action necessary" does not include any performance by
the United States, or payment to the Grantee from the United States, for additional remedial
action that is requíred to facilitate use of the Property for uses and activities prohibited by

those environmental use restrictive covenants set forth in section VII.D. below, as may be

modified or released pursuant to section VII D(3).

Section VILD(2xb)(i) of the Deed places the following Restrictive Covenants on OU2

The Grantee shall not disturb the integrity of thefinal cover, liner(s), or any other
components of the containmenl system, or the function of the monitoring systems unless

necessary to comply with the requirements in the regulations of the Colorado Department of
Public Health and Environment.

It is the intent of the Grantor and Grantee that these Restrictive Covenants bínd the

Grantee and shall run with the land and are perpetual, unless modified or terminated
pursuant to this paragraph. It is also the intent of the Grantor and the Grantee that the

Grantor will retain the right to enforce the Restrictive Covenants through the chain of title, in
addition to any State law that permits the State to enforce the Resftictive Covenants.
The Grantee or its successors and assigns may request that the Air Force approve a
modífication or termination of any of the Restrictive Covenants. The Air Force shall review
any submitted information and may request additional information. Grantor recognizes that

future Grantees may change the Environmental Covenants in accordance with the

Environmental Covenant Statute including but not limited to providingfor limited disturbance
of thefinal cover of OU2. Grantor agrees to consider such changes setforth in the

Environmental Covenant for its Restrictive Covenant. No modification or termination of a
Restrictive Covenant shall be effective unless the Air Force has approved such modi"lication
or termination in writing, which approval shall not be unreasonably withheld or delayed.

The Department's conditions of approval for the Revised CPP are as follows

Condition 1. The Air Force must provide written confirmation that the proposed activities
contemplated under the Revised CPP, including the draft Modified Environmental Covenant
(Attachment A of the Revised CPP), are consistent with the above-referenced Ilestrictive
Covenants in the Deed.

Condition 2. The Air Force must provide written confirmation that the proposed activities
contemplated under the Revised CPP, including the draft Modified Environmental Covenant
(Attachment A of the Revised CPP), will not affect the Air Force's warranties in the Deed.

Condition 3. The Air Force must provide written approval of the Revised CPP before any work
under the Revised CCP can commence.
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Condition 4. The above-referenced Consent Agreement and Modified Environmental Covenant
must be fully executed and recorded before any work under the Revised CPP can commence.

Condition 5. IRGI must provide financial assurance to the Depaftment in accordance with the
Colorado Regulations Pertaining to Solid Waste Sites and Facilities ("the Regulatious"), 6 CCR
1007 -2, Part l, prior to comrnencement of any work under the Revised CPP.

Condition 6. IRGI must provide proof of its environmental insurance policy (referenced on page

6 of the Revised CPP) to the Department prior to commencement of any work under the Revised
CPP.

Condition 7. Following satisfaction of Conditions I through 6 (above), IRGI must provide the
Department with written notification of at least five calendar days identifying the planned start
date for any work under the Revised CPP. Additionally, as part of the written notification, IRGI
mustprovide the name, phone number, address and emaiI address of the IRGI Project Manager
(described on page 12 of the Revised CPP).

Condition 8. Condition 8 is a modification to the Revised CPP. The first sentence of Section
4.4.1, IDW Containers, of the Revised CPP states the following: "Soil destinedfor off-site
disposal will be placed in lined, U.S. Department of Transportation (DOT) approved 55 gallon
drums that will be kept in the designated area. " The word "soil" in this sentence rnay be

misleading. As stated in Section 4.4 of the Revised CPP, "All material brought to the surface
below the upper two feet from ground surface will be considered IDW. " As such, it is not only
"soil" that requires containerization, characterization, and off-site disposal; rather, it is all material
brought to the surface below the upper two feet that must be containerized and properly disposed.

Please note that the Department is authorized to bill for its review of technical submittals. The
Department will bill its time pursuant to Section 1.7 of the Regulations. An invoice for the Department's
review of the above-referenced document will be transmitted under separate cover.

If there are any questions concerning this letter, or if you would like to discuss this letter, please contact
Curt Stoval I at (3 03 ) 692-229 5 (e-mail : curtis. stovall@state.co. us).

Sincerely,

Digitally signed by Curt Stovall
Date: 20 1 3.1 2.23 0B:52:05 -07'00'

Curt Stovall, P.E., Project Manager
Federal Facilities Remediation and Restoration Unit

'Remediation Program

Tom Berger, LRA
Brad Coleman, Burns & McDonnell
Monty Force, LRA
Jeannine Natterman, CDPHE,
Lee Pivonka, CDPHE
Donald Roche, City of Aurora
Patricia Smith, EPA - Region 8

Tracie White, CDPHE

Paul Carroll, AFCEC/CIBE
David Erickson, City and County of Denver
En riqu e Martinez, CDPHE
Stanley Pehl, USAF AFCEC/CIBW
Jennifer Robbins, AGO
Sam Rupe, Office of Air Force General Counsel
Cynthia Stephens, USAF SAF/GCN-SA
John Yerton,IRGI and LAC

cc:



5TA|E OF COLOIUDO
John W. Hickenlooper, Governor
Larry Wolk, MD, MSPH

Execut¡ve Director and Chief Medical Officer

Dedicated 10 prolect¡ng and improving the health and environment of the people of Colorado

4300 Cherry Creek Dr. S Laboratory Services Divisìon
Denver, Colorado 80246-1530 8.100 Lowry Blvd.
Phone (303) 692-2000 Denver, Colorado 80230-6928
Located in Glendale, Colorado (303) 692-3090
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December 31,2013

Mr. Brent Anderson, Esq.
President
IRG Redevelopment I, LLC
7991 Shaffer Parkway, Suite 300
Littleton, CO 80127

CDPHE Approval with Conditions of the Stockpile Fìnancial Assulance Cost Estímate
ønd Stockpíle Removal Timeframe Extension, OA2 Landfill Cap Stockpiling,
Lowry Vísta Projecl, Denver, Colorado

File: DMA LWY 13 OU2 15.8

Dear Mr. Anderson:

The Colorado Department of Public Health and Environment ("CDPHE"), Hazardous Materials and

Waste Management Division ("the Department") has completed its review of the above-referenced

document dated December 2,2013 (received via email December 2,2013) ["Stockpile FA Cost Estimate

document"]. The Stockpile FA Cost Estimate was prepared by Walsh Environmental Scientists and

Engineers, LLC on behalf of IRG Redevelopment I, LLC ("IRGI").

As background, on behalf of IRGI, Walsh Environmental Scientists and Engineers, LLC prepared and

submitted a document to the Depaftment titled Revised Request to Stockpile Soil on OU2 Landfill. Cap,

Lowry Vista Project, Denver, Colorado dated November 12,2012 ("Revised Stockpile Plan"). The
Revised Stockpile PIan was prepared in response to the Department's letter dated October 19,2012,
wl'riclr provided comments on IRGI's original request to stockpile soil dated September 28,2012. By its
letter dated February 26,2013, the Department provided conditionalapproval of the Revised Stockpile
Plan. Condition 6 from the Department's February 26,2013letter states t[-re following:

"The Revised Stockpile Plan includes the following statement'. "It is anticipated thar the

stockpile will be removed or graded into the redevelopment under a Revised Closure Plan by
January 1, 2015. " Prior to January 1,2015, the stockpile must be removed from OU2 or
utilized atOU2 in accordance with an approved Revised Closure Plan."

As part of the Stockpile FA Cost Estimate document, IRGI has requested that the Department approve a

time extension from the above-referenced January 1,2015 deadline to a new deadline of January 1,2017
Additionally, IRGI has indicated to the Department that it would likely be cost prohibitive to remove
stockpiled soil from OU2 should the Lowry Vista project become delayed or abandoned. As such, the
Stockpile FA Cost Estimate document contemplates a revised site grading plan for OU2 rather than

C rlt
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stockpile removal.
iled soil is likel to remain al OU2

referenc.ed l)enartment letter rlaferl Fehn nrv ).6 . ),01 1 .

As additionalbackground, the Department and IRG Redevelopment I, LLC ("lRGl") are negotiating a

Consent Agreement to establish a regulatory framework between the Department and IRGI. Additionally,
the Department and IRGI are negotiating a Modified Environmental Covenant in accordance with the
Colorado Environtnental Covenants Statute, Colorado Revised Statute $25-15-317 to $25-15-326,that
would allow IRGI to execute the Revised Stockpile Plan as modified by the Stockpile FA Cost Estimate
document under the conditions of approval described herein.

The former Lowry Air Force Base Landfill Zone, Operable Unit2 ("OU2") was transferred by deed from
the United States Air Force ("the Grantor") to Lowry Economic Redevelopment Authority ("the
Grantee") via a Finding of Suitability for Early Transfer ("FOSET") in January 2006 ("tlie Deed"). In
addition to the above-referenced Modified Environmental Covenant, the FOSET and the Deed include
environmentalprotection provisions to ensure protection of human health and the environment and to
preclude any interference with ongoing or completed remediation activities.

Section VII.B. of the Deed includes the following United States Air Force warranty on OU2:

Pursuant to section 120(h)(3)(A)(ii)(ID of CERCLA, the United States covenants and
warrants that any additional remedial actionfound to be necessary after the date of this Deed

for contamination on the Property existing prior to the date of this Deed will be conducted by
the United States. This wananty will not apply in any case in which any grantee of the
Property, or any part thereof, is a potentially responsible parly with respect to the Property
beþre the date on which any grantee acquired an interest in the Property, or is a potentially
responsible party as a result of an act or omission affecting the Property. For the purposes of
this warranty, the phrase "rentedial action necessary" does not include any performance by
the United States, or payment to the Grantee from the Uniled States,.þr additional remedial
action that is required toJ'acilitate use o.f the Propertyfor uses and activities prohibited by
those environmental use restrictive covenants setforth in section VII.D. belou,, as may be

modified or released pursuant to section VILD(3).

Section VII.D(2Xb)(i) of the Deed places the following Restrictive Covenants on OU2:

The Grantee shall not disturb the integrity of thefinal cover, liner(s), or any other
components of the containment system, or the function of the monitoring systems unless
necessary to comply with the requirements in the regulations of the Colorado Department of
Public Health and Environment.

It is the intent of the Grantor and Grantee that these Restrictive Covenants bind the

Grantee and shall run with the land and are perpetual, unless modified or terminated
pursuant to this paragraph, It is also the intent of the Grantor and the Grantee that the
Grantor will retain the right to enþrce the Restrictive Covenants through the chain of title, in
addition to any State law that permits the State to enforce the Restrictive Covenants. The

Grantee or its successors and assigns may request that the Air Force approve a modificalion
or termination of any of the Restrictive Covenants. The Air Force shall review any submitted
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information and may request additional information. Grantor recognizes that future
Grantees may change the Environmental Covenants in accordance with the Environmental
Covenant Statute including but not limited to providingfor limited disturbance of the final
cover of OU2. Grantor agrees to consider such changes setþrth in the Environmental
Covenantfor its Restrictive Covenant. No modification or termination of a Restrictive
Covenant shall be effective unless the Air Force has approved such modification or
termination in writing, which approval shall not be unreasonably withheld or delayed.

The Department's conditions of approvalforthe Revised Stockpile Plan as rnodified bythe Stockpile FA
Cost Estimate document are as follows:

Condition 1. The Air Force must provide written confirmation that the proposed activities
contemplated under the Revised Stockpile Plan as modified by the Stockpile FA Cost Estimate
document are consistent with the above-referenced Restrictive Covenants in the Deed.

Condition 2. The Air Force must provide written confirmation that the proposed activities
contemplated under the Revised Stockpile Plan as modified by the Stockpile FA Cost Estimate
document will not affect the Ail Force's warranties in the Deed.

Condition 3. The Air Force must provide written approval of the Revised Stockpile Plan as

modified by the Stockpile FA Cost Estimate document before any soil stockpiling at OU2 can

commence.

Condition 4. The above-feferenced Consent Agreement must be fully executed before any work
under the Revised Stockpile Plan as modified by the Stockpile FA Cost Estimate document can

commence.

Condition 5. The above-referenced Modified Environmental Covenant must be fully executed

and recorded in the real property records before any work under the Revised Stockpile Plan as

modified by the Stockpile FA Cost Estimate document can commence.

Condition 6. IRGI must provide financial assurance initially in the amount of $395,000 to the

Department in accordance with the Colorado Regulations Pertaining to Solid Waste Sites and

Facilities ("the Regulations"),6 CCR 1007-2, Part 1, prior to comlrencement of any work under
the Revised Stockpile Plan as rnodified by the Stockpile FA Cost Estimate document. Before the
stockpile size exceeds 100,000 bank cubic yards, IRGI must increase the financial assurance
amount by $418,000 to a total financial assurance amount of $813,000.

Condition 7. IRGI must provide proof of its environmental insurance policy to the Department
prior to commencement of any work under the Revised Stockpile Plan as modified by the
Stockpile FA Cost Estimate document.

Condition 8. Following satisfaction of Conditions I through 7 (above), IRGI must provide the
Department with written notification of at least five calendar days identifying the planned start
date for any work under the Revised Stockpile Plan as rnodified by the Stockpile FA Cost
Estimate document.
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Condition 9. In addition to all of the monitoring, maintenance, documentation, and reporting
requirements under the Revised Stockpile Plan as modified by the Stockpile FA Cost Estimate
document, IRGI must provide a quarterly report to the Department that sumrnarizes the volurne of
stockpiled soil and footprint of the stockpile atOU2.

Condition 10. Stockpile removal, stockpile grading (including restoration), or stockpile
incorporation into the redevelopment project must be completed by January 1 ,2017 .

Please note that the Department is authorized to bill for its review of technical submittals. The

Department will bill its time pursuant to Section L7 of the Regulations. An invoice for the Department's
review of the above-referenced document will be transmitted under separate cover.

If there are any questions concerning this letter, or if you would like to discuss this letter, please contact
Curt Stovall at (3 03) 692-229 5 (e-mail : curti s. stov al | @state. co.us).

Sincerely,

Digitally signed by Curt Stovall
Date: 2013.12.31 0B:59:56 -07'00'

Curt Stovall, P.E., Project Manager
Federal Facilities Remediation and Restoration Unit
Remediation Program

cc Torn Berger, LRA
Brad Coleman, Burns & McDonnell
Monty Force, LRA
Jeannine Natterman, CDPHE
Lee Pivonka, CDPHE
Donald Roche, City of Aurora
Patricia Smith, EPA - Region 8
Steve Termaath, USAF AFCtrC/CIB
John Yerton, IRGI and LAC

Paul Carroll, USAF AFCEC/CIBE
David Erickson, City and County of Denver
Enrique Martinez, CDP HE
Stanley Pehl, USAF AFCEC/CIBW
Jennifer Robbins, AGO
Sam Rupe, Office of Air Force General Counsel
Cynthia Stephens, USAF SAF/CCN-SA
Tracie White, CDPHE


