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EXTERNAL MEMO 
regarding CDPHE clarifications related to Lowry Vista 

 
This memo supplements and further clarifies the November 15, 2013 memo titled CDPHE 

assurance from USAF (attached) and addresses only some of the outstanding legal issues and 

proposals related to the United States Air Force requirements for OU2 at the Lowry Air Force 

Base, also referred to as Lowry Vista.  This memo in no way should be viewed as an exhaustive 

list of outstanding requirements and is not meant to provide any assurances or approvals. 

 

1. Restrictive Covenant in the Deed between USAF and LERA (the Deed). 

 

The Restrictive Covenant in the Deed reads: “The Grantee shall not disturb the integrity of the 

final cover, liner(s), or any other components of the containment system, or the function of the 

monitoring systems unless necessary to comply with the requirements in the regulations of the 

CDPHE.” 

 

Issue: IRGI’s request for approval of the soil stockpile plan, the cap penetration plan and the 

field investigation work plan as well as any future requests related to the proposed development 

at Lowry Vista are not related to the post closure care obligations or other remedial obligations 

for the property, which are currently the responsibility of LAC and USAF under the Consent 

Agreement, Corrective Action Plan and Enforceable Agreement.  The requests from IRGI are 
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specifically related to future potential uses on the property and such activities are not necessary 

to comply with the requirements of the regulations of CDPHE. 

 

While approval of the plans by CDPHE is required to perform the actions requested in the plans, 

the actions themselves are not required.  Approval of these plans would be in direct violation of 

the Restrictive Covenant set forth in the Deed. 

 

The Restrictive Covenant must be modified or terminated prior to CDPHE’s approval.  Under 

the Deed, “the Grantee or its successors and assigns may request that the Air Force approve a 

modification or termination of any of the Restrictive Covenants. […] No modification or 

termination of a Restrictive Covenant shall be effective unless the Air Force has approved such 

modification or termination in writing, which approval shall not be unreasonably withheld or 

delayed.”  

 

Proposal:   

 

a. The USAF can provide a signed and notarized confirmation that they agree to modify this 

Restrictive Covenant and provide specific language for the modification of the Restrictive 

Covenant, which in accordance with the Enforceable Agreement Section III.F, will require 

CDPHE approval.  This signed and notarized confirmation will need to be recorded in the real 

property records in order to provide notice to future owners that this Restrictive Covenant has 

been changed.  Please also refer to Section 3 below related to Community Involvement. 

 

b. The USAF and IRGI can record a modification to the Deed, which specifies the release or 

revisions to the Restrictive Covenant, which in accordance with the Enforceable Agreement 

Section III.F, will require CDPHE approval. Please also refer to Section 3 below related to 

Community Involvement. 
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2. Enforceable Agreement between CDPHE and USAF. 

 

The Enforceable Agreement holds USAF responsible for funding all necessary remedial or 

response actions on OU2 as set forth in the Consent Agreement and holds USAF liable “for 

contamination that remains at LAFB except to the extent that these liabilities are assumed and 

satisfied by LERA and LAC under the Consent Agreement and/or the Cooperative Agreement.”  

See Enforceable Agreement Section III.L.  “LERA assumes responsibility for the completion of 

the Environmental Services required by the First Amendment to the Cooperative Agreement in 

accordance with and subject to the terms of this Agreement and the Consent Agreement.” See 

First Amendment to the Cooperative Agreement Section 301.  In 2005/2006 CDPHE approved 

the closure of OU2 as LAC completed the active remedial obligations for OU2 as required under 

the Consent Agreement. OU2 is currently in post-closure care for ongoing operation and 

maintenance requirements.  

 

The Enforceable Agreement limits USAFs commitments to the remediation under the Consent 

Agreement. The current activities proposed by IRGI are not remedial actions and not covered 

under the Consent Agreement.  The Consent Agreement does not contemplate the activities 

proposed by IRGI. 

 

Issue:  While USAF expressly remains responsible for the “Non-Covered Conditions” and “Air 

Force Obligations” under both the Consent Agreement and the Enforceable Agreement, as well 

as the ongoing post closure care requirements, its liability for funding and obligations for 

continued remediation of the contamination above what has already been completed by LAC (i.e. 

the Environmental Services defined by the Cooperative Agreement) are exempted under the 

Enforceable Agreement.   

 

As the activities proposed by IRGI are not remedial obligations of USAF, LAC or LERA and are 

for the property in which active remediation in accordance with the Consent Agreement have 

been completed, CDPHE requires a written assurance from USAF that USAF will remain 

responsible for the cleanup and costs to cleanup as a result of IRGI’s activities.  This requirement 

is further necessary as the Department of Defense’s Policy on Responsibility for Additional 
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Environmental Cleanup After Transfer of Real Property specifically takes the position that they 

will not pay for or perform remedial actions that are required to facilitate a use prohibited by 

deed restriction or other appropriate institutional control as such additional remedial action is not 

“necessary” within the meaning of CERCLA Section 120(h)(3). See Attachment 1. 

 

Proposal:   

  

a. USAF and CDPHE can enter into a new Enforceable Agreement specifically related to 

OU2 which provides that USAF will remain liable for cleanup and costs of any remedial action 

necessary to return the property to a manner that is considered by the State protective of human 

health and environment related to the existing contamination resulting from IRGI’s proposed 

activities. 

 

b. USAF and CDPHE can amend the existing Enforceable Agreement through an 

amendment or addendum which provides that USAF will remain liable for cleanup and costs of 

any remedial action necessary to return the property to a manner that is considered by the State 

protective of human health and environment related to the existing contamination resulting from 

IRGI’s proposed activities. 

 

c. USAF can provide written confirmation that the proposed activities for Phase 1 (the Soil 

Stockpile Plan, Cap Penetration Plan and Field Investigation Work Plan) are within the existing 

scope of work covered by the Enforceable Agreement and then enter into a new Enforceable 

Agreement for Phase 2 (development of the property) in accordance with either proposal a or b, 

above. 

 

3. Community Involvement 

 

The Consent Agreement requires active public involvement during all phases of the site 

characterization, corrective actions, long-term monitoring, and site close-out at LAFB.  The 

proposed activities will have an effect on the existing remedy and/or be a change to the existing 

remedy at a future date.  Pursuant to CERCLA, public participation is required in the selection of 
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the remedy.  The remedy chosen for OU2 was a presumptive remedy and included community 

participation in this determination. The proposed activities are a significant change to the remedy 

and now require additional community outreach.  Additionally, LAC is required to comply with 

the 2009 Community Involvement Plan which promotes continued communication and 

involvement between LAC and interested community members. 

 

Issue: As IRGI is not a party to the Consent Agreement or Enforceable Agreement, either LAC 

or USAF will be responsible for ensuring that the public involvement requirements set forth in 

the Paragraph 52 of the Consent Agreement and under CERCLA are achieved.  The Enforceable 

Agreement holds USAF responsible for performance of the Consent Agreement should LAC or 

LERA default.  Therefore, if LAC does not perform the community involvement obligations, 

CDPHE will require USAF to takeover this obligation. 

 

Proposal: IRGI prepare and implement a community involvement plan to take over the 

community involvement requirements set forth in the Consent Agreement and 2009 Community 

Involvement Plan related to OU2. 
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RE: CDPHE assurances from USAF 
 
The requirements set forth are limited only to the activities set forth in the Soil Stockpile Plan 
(SSP) and Cap Penetration Plan (CPP) and do not contemplate or address any activities not 
specifically reviewed and approved in the SSP and CPP.  Future disturbances will result in new 
requirements and assurances. 
 
Before the Colorado Department of Public Health and Environment (CDPHE) can provide final 
approval of IRG’s Soil Stockpile Plan (SSP) and Cap Penetration Plan (CPP), the United States 
Air Force (USAF) must provide a number of written assurances set forth herein.  These 
assurances must be provided by a USAF representative with authority to provide such 
assurances. 
 

1. USAF needs to provide assurance to CDPHE that any additional remediation that 
may be required as a result of IRG’s proposed activities will continue to be the 
liability of the USAF.   
 
The current activities proposed by IRG are not remedial actions and not covered under 
the Enforceable Agreement.  The proposed activities will have an impact on the existing 
remedy, which may result in future remedial activities necessary not contemplated by the 
Consent Agreement or Enforceable Agreement.   As the USAF remains responsible for 
the waste left in place on the property, USAF needs to provide assurance to CDPHE that 
any additional remediation that may be required as a result  of IRG’s proposed activities 
will continue to be the liability of the USAF.   
 
CDPHE requires this written assurance as it conflicts with the Department of Defense 
(DoD) Policy on Responsibility for Additional Environmental Cleanup After Transfer of 
Real Property. Under this policy, the DoD specifically takes the position that they will 
not pay for or perform remedial actions that are required to facilitate a use prohibited by 
deed restriction or other appropriate institutional control as such additional remedial 
action is not “necessary” within the meaning of CERCLA Section 120(h)(3).    
 
The deed transferring the property from the United States of America to the Lowry 
Economic Development Authority (LERA) recorded in the real property records for the 
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City and County of Denver on January 18, 2006 at Reception No. 2006011849 (the 
“Deed”) excludes the United States from performance or payment of remedial actions 
necessary that is required to facilitate use of the Property for uses and activities 
prohibited by those environmental use restrictive covenants set forth on the Deed. The 
Restrictive Covenant for OU2 in the Deed prohibits the disturbance of the integrity of the 
final cover, liner and any other component of the containment system or functioning of 
the monitoring systems unless necessary to comply with the requirements in the 
regulations of CDPHE.  IRG’s proposed activities are not requirements within the 
regulations of CDPHE. 
 
Further, the USAF placed an Environmental Covenant on the property restricting the land 
use to open space / non-irrigated park.  
 
This assurance may come in the form of a letter agreement between USAF and CDPHE 
that confirms USAF continued liability for additional remediation requirements that may 
result from IRG’s activities.  Alternatively, this assurance may come in the form of a 
modification to the existing Enforceable Agreement including IRG’s activities within the 
scope of the existing Enforceable Agreement. 
 

2. USAF will be responsible for any remedial actions necessary to return the property 
to a manner that is considered protective of human health and the environment as a 
result of IRG’s proposed activities. 
 
The Enforceable Agreement further limits USAFs commitments to the remediation under 
the Consent Agreement.  The current activities proposed by IRG are not remedial actions 
and not covered under the Consent Agreement.  IRG is not a party to the Consent 
Agreement.  The Consent Agreement also does not contemplate the activities proposed 
by IRG.  
 
CDPHE requires written confirmation that USAF will be responsible for any remedial 
actions necessary to return the property to a manner that is considered protective of 
human health and the environment as a result of IRG’s proposed activities. 
 
Similar to Paragraph 1, above, this assurance may come in the form of a letter agreement 
between USAF and CDPHE that confirms USAF continued liability for additional 
remediation requirements that may result from IRG’s activities.  Alternatively, this 
assurance may come in the form of a modification to the existing Enforceable Agreement 
including IRG’s activities within the scope of the existing Enforceable Agreement. 
   

3. USAF needs to provide written approval to modify the Restrictive Covenants set 
forth in the Deed as required by the Deed.   
 
The Restrictive Covenant in the Deed is as follows: 
 

“The Grantee shall not disturb the integrity of the final cover, 
liner(s), or any other components of the containment system, or the 
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function of the monitoring systems unless necessary to comply 
with the requirements in the regulations of the CDPHE.”   

 
Any change in the Restrictive Covenant in the Deed may only be modified or terminated 
pursuant to the Deed provision as follows: 
 

“It is the intent of the Grantor and Grantee that these Restrictive 
Covenants bind the Grantee and shall run with the land and are 
perpetual, unless modified or terminated pursuant to this 
paragraph. It is also the intent of the Grantor and the Grantee that 
the Grantor will retain the right to enforce the Restrictive 
Covenants through the chain of title, in addition to any State law 
that permits the State to enforce the Restrictive Covenants. The 
Grantee or its successors and assigns may request that the Air 
Force approve a modification or termination of any of the 
Restrictive Covenants. The Air Force shall review any submitted 
information and may request additional information. Grantor 
recognizes that future Grantees may change the Environmental 
Covenants in accordance with the Environmental Covenant Statute 
including but not limited to providing for limited disturbance of the 
final cover of OU2. Grantor agrees to consider such changes set 
forth in the Environmental Covenant for its Restrictive Covenant. 
No modification or termination of a Restrictive Covenant shall be 
effective unless the Air Force has approved such modification or 
termination in writing, which approval shall not be unreasonably 
withheld or delayed.” 

 
This assurance can come in the form of signed and notarized confirmation from USAF 
that they agree to modify this Restrictive Covenant and provide specific language for the 
modification of the Restrictive Covenant.  Alternatively, this assurance may come in the 
form of a recorded document in the real property records of the City and County of 
Denver modifying the Restrictive Covenant. 
 

4. USAF also needs to provide written verification that USAF has received and 
reviewed the modified Environmental Covenant, as required by the Deed.   
 
The Deed states: 

 
“The Grantee shall notify the United States if the Grantee requests 
a modification of the Environmental Covenants under the State 
Environmental Covenant Statute, in accordance with C.R.S. §25-
15-321.” 
 

This assurance may come in the form of a letter from USAF confirming their notification 
and review of the modified Environmental Covenant.  
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