TECHNICAL GUIDANCE — CORRECTIVE AND DISCIPLINARY
ACTIONS

Prepared by the Division of Human Resources in the Department of Personnel & Administration. Revised August 14, 2013.

GENERAL

Terminating or otherwise disciplining an employee in the State personnel system is sometimes
appropriate and necessary. It is critical to understand how the system works and to do the
background work necessary to present a viable and defensible case when corrective or
disciplinary action is initiated. If the corrective/disciplinary process is not approached properly
and a department or higher education institution (hereafter referred to as department) loses on an
appeal, adverse consequences may occur, including but not limited to the following:

e Adverse impact on the prospect of imposing further corrective/disciplinary actions
against the same employee. An appointing authority may become apprehensive
about taking future corrective/disciplinary actions and the employee may view such
actions as harassment.

e Large expenditure of time and money. This is particularly true if attorney fees are
requested and awarded.

e |ll will as an employee who returns to work after “winning” a disciplinary appeal is
often embittered and may transfer these feelings to co-workers.

e Embarrassment to the department and possible exposure to public criticism.

One-time occurrences are seldom sufficient to warrant disciplinary action unless the act or
conduct is extremely serious or flagrant. For most situations, an appointing authority will begin
addressing a problem through informal discussions with the employee before proceeding to
corrective or disciplinary action.

When administering corrective or disciplinary actions in a public jurisdiction, such as the State,
certain elements are critical. These include the following:

e Documentation

e  Complying with due process and procedural requirements, including the need for a
pre-termination meeting in which the employee must be given a chance to respond to
the allegations and present mitigating information.

e Progressive discipline. In most situations, corrective action will be imposed before
discipline and a lesser discipline will often be imposed before termination.

e  “Punishment that fits the crime.” The punishment imposed on the employee must be
commensurate with the act. For example, an employee would not be terminated
based on being late to work on one occasion.

e Nexus. This is the connection between the employee’s act and the impact it has on
the employee’s ability to perform duties or the adverse affect it has on the
department should the employee continue employment.

e Employee status (i.e., probationary, trial service, certified, etc.). Length of State
service should also be considered. However, this does not necessarily mean that a
harsher punishment will be imposed against a shorter-term employee than a longer-
term one. In fact, an appointing authority may elect to impose harsher punishment



against a longer-term employee because of higher expectations that are placed on
that more experienced individual.

Remediation. In most cases, employees should be given an opportunity to improve
before disciplinary action is imposed. However, this is not always true and an
appointing authority may proceed immediately to disciplinary action if the
employee’s act is serious or flagrant enough to justify immediate discipline.
Equitable and consistent treatment. This does not mean that all employees must be
treated the same but it means that similarly-situated employees should be. The same
requirements are not necessarily imposed on an engineer as on a receptionist.

An employee’s overall performance does not need to be unsatisfactory in order to impose
corrective or disciplinary action. It is possible for an outstanding performer to receive a
corrective or disciplinary action based on a single significant act or incident.

Documentation

Maintaining records of critical incidents, performance ratings, and meetings held with all
employees is an important management technique. Such documentation is also very helpful in
supporting actions related to performance, including corrective and disciplinary actions. The
following are some suggestions for maintaining documentation.

Delineate clear performance objectives and specify what constitutes satisfactory
performance. For example, a supervisor and employee might agree that “no more
than two substandard complaints” will be received if an employee is to be
considered satisfactory in the area of customer service. A greater number of
substandard complaints would reflect unsatisfactory performance for which a
performance improvement plan or corrective action is warranted.

Adopt a monitoring system that allows instances of unsatisfactory performance to be
recorded. One method is the “critical incident” method in which a manager records
both good and bad performance examples, including the date and a brief description
of what occurred. The critical incident method helps identify problem areas and may
be used to assist employees in understanding performance deficiencies. It also
provides the manager with a concrete record of events leading to corrective or
disciplinary action.

Complete an interim performance evaluation. While all employees are required to
be evaluated at least annually, an appointing authority has discretion to evaluate
more frequently and should complete an interim evaluation when performance falls
below expectations.

Other Suggestions

Employees should be given up-to-date copies of their position description (PD) that
describe key duties and responsibilities and essential functions. This assists
employees in clearly understanding the duties and responsibilities they are assigned.
Performance planning is critical. Newly hired, promoted, or transferred employees
must be provided a performance plan within 30 days of the action.

Employees should be oriented to the rules governing outside employment, political
activities, and any special department policies concerning working hours, conduct on
the job and operating procedures. It is important that employees know what is



expected in these areas because failure to comply with required conditions may
result in corrective or disciplinary action.

e Coaching and feedback are critical performance management processes that are a
necessity when performance issues appear. When appropriate, verbal counseling
sessions with an employee should occur and the supervisor should document these
sessions.

e Employees should be given written copies of any documents that are placed in their
personnel files (e.g., records of counseling sessions, critical incidents). The only
exception to this requirement is that employees are not provided copies of
information received during the course of reference checks.

Appointing Authority
Responsibility for administering corrective and disciplinary actions is vested with the appointing
authority. An appointing authority is defined as:
e The head of a principal department with respect to division directors ranking next
below the department head and for employees of the department head’s office;
e the head of a division that is expressly defined by law with respect to all employees
within that division;
e The head of a division created by the head of a principal department with the
approval of the Governor and in accordance with the Administrative Reorganization
Act; and
e The president of a college or university.

Delegation

An appointing authority may delegate, in writing, responsibility for administering corrective
and/or disciplinary actions. If such authority is delegated, a department must establish a written
document specifying the appointing authority for each individual employee in the area of
corrective and disciplinary actions and make this information available to employees.

CORRECTIVE ACTIONS

Corrective actions do not adversely affect an employee’s current base pay, status, or tenure and
are often administered after previous informal discussions with an employee have failed to
achieve the desired results. Some examples of causes for administering a corrective action are
excessive absence or tardiness, unsatisfactory performance, failure to comply with department
policies, and excessive use of department time or equipment for personal business. Corrective
actions are intended to improve an employee’s performance or behavior in a formal, systematic
manner. They are also an early part of the progressive discipline process. A performance
improvement plan is not a corrective action although it may become the basis for a corrective
action if an employee’s performance does not improve.

Employee Status
o Certified employees: a corrective action should precede discipline for certified employees
unless the act is so serious or flagrant that immediate disciplinary action is appropriate.
e Trial service employees: trial service employees that are performing unsatisfactorily
should be given either a performance improvement plan or a corrective action and a
reasonable period of time to improve.




e Probationary employees: probationary employees are not entitled to a period of time to
improve unsatisfactory performance and an appointing authority may elect to proceed
immediately to disciplinary action.

The decision to administer a corrective or disciplinary action is based on:
e The nature, extent, seriousness and effect of the act, error, or omission;
e The type and frequency of the unsatisfactory behavior or acts;
e The period of time since a prior offense;
e  Previous performance evaluations;
e Information obtained from the employee;
e Any mitigating circumstances; and
e The need for impartiality and consistency in dealing with similarly-situated
employees.

Format

Corrective actions must be in writing and should contain the statement, “This is a corrective
action pursuant to State Personnel Board Rule 6-11.” See Attachment A of this technical
guidance for a sample of a corrective action letter. A corrective action must be signed by the
appointing authority or delegate and contain the following elements:

1. The areas of improvement (e.g., improve your typing speed and decrease the number of
errors in submitted reports within a specific time frame).

2. The corrective actions the employee must take (e.g., there will be no more than one error
per page on documents that are given to the supervisor for review).

3. The time allotted to make the correction. The time should be reasonable and in
accordance with the nature of the problem (e.g., within the next 30 days, typing will
improve to meet the quality requirements specified in this corrective action and will
remain at this level). In certain situations, specifying a period of time to improve is
not appropriate. For example, a receptionist who is rude to a customer or a supervisor
who intimidates a subordinate should be told that there will never be any further incidents
of this type.

4. The consequences the employee will face for failure to improve. Corrective actions need
to include a statement that, “Failure to comply with this corrective action may result in
further corrective and/or disciplinary action, up to and including termination.”

5. A statement advising the employee of the right to submit a written explanation that must
be attached to and kept with each copy of the corrective action.

6. A statement advising the employee of the grievance process and the right to grieve a
corrective action.

Corrective Action Meeting

The rules do not require that an appointing authority meet with an employee prior to
administering a corrective action. However, conducting a meeting to deliver the corrective action
is recommended as good management practice because it allows an appointing authority and
employee an opportunity to discuss the problem in depth and to clarify corrective measures the
employee must take. It also allows an opportunity for the appointing authority to obtain
information that he or she may not have been aware of when the decision to impose corrective
action was reached. For example, it is possible that an employee could advise an appointing



authority that the reason for excessive tardiness is because of a medical condition. This
information could certainly influence the appointing authority’s decision and may also raise
family medical leave (FML) and reasonable accommodation issues.

Removal Provisions

An appointing authority has discretion to remove a corrective action from an employee’s
personnel file at any time. A corrective action may also include a statement that the action will
be removed from the personnel file after a specified period of time if the employee satisfactorily
complies with the requirements of the corrective action. However, a removed corrective action
cannot be used for any subsequent personnel action. This means the previous corrective action
may not even be used to show that the employee had knowledge there was a previous
performance or behavior problem. For this reason, caution should be exercised in removing
corrective actions. A corrective action must be removed from the personnel file if the action is
rescinded or overturned by the State Personnel Board (Personnel Board) or an appellate court.

Number of Corrective Actions before Proceeding to Discipline

The rules no longer specify the number of corrective actions that should be given prior to
proceeding to discipline. This decision is discretionary with the appointing authority based on the
circumstances of each individual situation. An appointing authority may elect to proceed
immediately to disciplinary action if an employee fails to comply with the terms of a first
corrective action or may choose to administer an additional corrective action(s).

Grievance Rights
An employee may grieve a corrective action, including one resulting from a performance
evaluation. A performance evaluation that results in a performance improvement plan is not a
corrective action and is not grievable. However, a performance rating resulting in a performance
improvement plan may be reviewed through the performance management system dispute
resolution process.

An employee who chooses to grieve a corrective action has the right to have a representative
present at any step of the grievance process. Both the employee and the representative are
expected to participate in the grievance discussion. An employee may also request mediation. If
mediation is requested, the timelines for the grievance process are suspended while mediation is
in process. If mediation is unsuccessful, the grievance continues to be processed.

Only the issues presented in the original written grievance are considered. Employees should not
be permitted to raise additional issues at later steps of the grievance process.

An employee who is dissatisfied with the final department grievance decision may petition the
Personnel Board under the discretionary hearing provisions. The Personnel Board has discretion
whether to grant a hearing to review the grievance. Employees must be notified of their right to
petition the Personnel Board. The following is suggested language for notifying employees of
the right to petition:

If you are not satisfied with this decision, you may petition the State Personnel
Board. Rules, procedures and standard appeal forms are available at our



department human resources office. The petition for hearing must be in writing,
signed by you or your representative, and must be mailed or hand delivered no
later than 10 calendar days after the date you receive this decision. A copy of your
petition for hearing must also be provided to me. The Personnel Board’s address

is:

State Personnel Board
633 17" Street, Suite 1320
Denver, CO 80202

DISCIPLINARY ACTIONS

Disciplinary actions are administered for an offensive act or poor job performance, and adversely
affect an employee’s current base pay, status, or tenure. Some examples of causes for
administering a disciplinary action are theft, client or resident abuse, and ongoing unsatisfactory

performance.

Reasons

The following are the reasons for administering disciplinary action.
o Failure to perform competently. If disciplinary action is taken for this reason, an
appointing authority should be prepared to show in a subsequent appeal that:

o

O O O O

There were performance standards;

The standards were reasonable;

The standards were communicated to the employee;

The standards were not met; and

Appropriate training was provided and the employee was given an opportunity to
improve.

o Willful misconduct or violation of the personnel rules, department policies or law that
affect the ability to perform the job. If disciplinary action is taken for this reason, an
appointing authority should be prepared to show in a subsequent appeal that:

o

o

The employee knew the rule or appropriate behavior (although State Personnel
Board Rule 1-12 requires employees to know rules, laws, and executive orders
pertaining to their employment, departments must show this information was
made available);

The rule was reasonable;

The employee violated the rule or appropriate behavior; and,

The nexus between the employee’s action and the potential or actual adverse
impact on the department and/or the employee’s ability to perform the job.

Note: Willful misconduct is not limited to violations of written or stated rules. It
also includes violations of generally accepted standards. For example, it is not
necessary that a department have a written rule prohibiting theft of State property
in order to discipline an employee who is caught stealing.

o False statement of fact during the application for a State position. An employee may be
disciplined even though this offense is not discovered for several months or years after
the employee begins State employment.



o Willful failure to perform (insubordination), including inability to perform, or a rater’s
failure to plan or evaluate performance in a timely manner. This includes being charged
with a felony or other offense involving moral turpitude, when such action or offense
adversely affects the employee’s ability or fitness to perform assigned duties, or has an
adverse affect on the department should the employee continue employment. If
disciplinary action is taken for this reason, an appointing authority should be able to show
in a subsequent appeal that:

o The employee knew the duties;
o The duties were reasonable; and
o The employee willfully failed to perform.

o Final conviction of a felony or other offense of moral turpitude that adversely affects the
employee’s ability to perform the job or has an adverse effect on the department if
employment is continued. Final conviction includes a no contest plea or acceptance of a
deferred sentence. If disciplinary action is taken for this reason, an appointing authority
should be able to show in a subsequent appeal that:

o The conviction is final (an appealed conviction is not final until it is affirmed by
an appellate court); and

o The nexus between the final conviction and the adverse impact on the department
should the employee continue employment.

o Final conviction of an offense of a Department of Human Services employee subject to
the provisions of C.R.S. 27-1-110. This statute addresses direct care employees of the
Department of Human Services who have been convicted of certain crimes and who have
contact with vulnerable persons. Final conviction includes a no contest plea or acceptance
of a deferred sentence. If a conviction is appealed, it is not final until affirmed by an
appellate court.

Suspension Pending a Final Conviction

An employee who is charged with a felony or other offense of moral turpitude that adversely
affects the employee’s ability to perform the job, or has an adverse effect on the department, may
be suspended indefinitely without pay pending a final conviction. However, the employee must
be restored to the position and granted full pay, benefits and service credit if there is not a final
conviction, or if the charges are dismissed prior to trial. Department of Human Services
employees who are charged with certain crimes and who have contact with vulnerable persons
may be indefinitely suspended without pay pending final disposition of the offense. A Board
Rule 6-10 meeting (see discussion below) must be held prior to suspending an employee for this
or any reason. Appointing authorities should carefully weigh imposing indefinite suspensions
and instead should consider whether imposing a disciplinary action for willful failure or inability
to perform may be a better approach for addressing such situations.

Administrative Leave

An appointing authority may place an employee on paid administrative leave during a period of
investigation. Placing an employee on administrative leave during a period of investigation is not
a disciplinary action and a Board Rule 6-10 meeting is not required. Reasons for placing an
employee on administrative leave during a period of investigation include (1) when there is
reason to believe that the employee’s conduct may endanger the welfare of the department, the
department’s employees or the public; or, (2) when there is reason to believe that either the



employee’s conduct or presence may impair an investigation. Currently, there is not a limit on
the length of time an employee may be placed on administrative leave during an investigation;
however, any leave exceeding 20 consecutive working days must be reported to the department
head and State Personnel Director.

Before the Board Rule 6-10 Meeting

An appointing authority should conduct an appropriate investigation before a Board Rule 6-10
meeting is held. This may include talking to and requesting written statements from other
employees when an incident is involved, reviewing supervisory documents and records,
reviewing department and State rules, etc. Additional guidance concerning the investigation
process may be obtained from the Civil Litigation and Employment Section of the Colorado
Department of Law.

Board Rule 6-10 Meetings

A Board Rule 6-10 meeting is between a certified employee and an appointing authority, when
the appointing authority is considering administering disciplinary action. During the meeting, the
appointing authority presents information about the reasons for potential discipline and allows
the employee an opportunity to admit or refute the information and to present information. A
Board Rule 6-10 meeting is not a formal hearing but, instead, an opportunity for the employee
and the appointing authority to meet and exchange information.

Probationary employees are not entitled to a Board Rule 6-10 meeting if disciplined for
unsatisfactory performance. However, the appointing authority should have documentation that
clearly demonstrates the reason for discipline was unsatisfactory performance. This information
will be critical if the employee alleges retaliation, or any claim, under Title 7 for disclosure of
information. A Board Rule 6-10 meeting must be held whenever disciplinary action against a
trial service employee is contemplated. This includes reverting a trial service employee for
unsatisfactory performance during the trial service period.

The appointing authority will provide an employee with advance written notice of a Board Rule
6-10 meeting. See Attachment B of the technical guidance for a sample notice of Board Rule 6-
10 meeting. The notice should advise the employee of the meeting and the right to have a
representative present. While the notice does not need to include the specific charges, it is
expected that the employee be given some information about the reason discipline is
contemplated.

The rules prohibit partial delegation when authority for conducting a Board Rule 6-10 meeting is
delegated. The person holding the meeting must also decide if discipline will be imposed and
impose the discipline.

Both the employee and the appointing authority are permitted one representative at a Board Rule
6-10 meeting. If either party wishes to have more than one additional party present at the
meeting, the other party’s consent should be obtained. All parties at a Board Rule 6-10 meeting
are allowed to participate. See Attachment C for a sample Board Rule 6-10 meeting script.



The rules do not discuss tape recording Board Rule 6-10 meetings. However, the Civil Litigation
and Employment Section of the Colorado Department of Law strongly recommends that all such
meetings be tape recorded because a later transcript of the meeting may be needed in a
subsequent appeal. Best practice is to inform the employee up front that the meeting is being tape
recorded and to supply a copy of the recording to the employee.

The appointing authority should be open-minded and listen carefully and objectively to the
employee’s explanation and point of view. Information should never be presented in a way that
gives an employee the impression that there is not a “reasonable chance to succeed.” Instead, the
employee must have an opportunity to convince the appointing authority not to impose
discipline. In the Shumate case, the Court of Appeals overturned an employee’s dismissal
because the appointing authority had prepared a dismissal letter in advance of the meeting and
presented it before any discussion was held with the employee.

Statements made during a Board Rule 6-10 meeting are not privileged. This means that an
employee cannot admit to an act during the meeting and later claim that this admission cannot be
used in a subsequent proceeding.

A decision should not be announced at the conclusion of the Board Rule 6-10 meeting. Instead,
the appointing authority should advise the employee that all information will be carefully
considered and the employee will be notified, in writing, of the decision. During the meeting, an
employee may request an opportunity to present additional written information. Should this
happen, the appointing authority should agree to keep the meeting open for a specified period of
time to allow the employee this opportunity.

6-10 A Process

The alternative process is used when reasonable efforts to meet with an employee fail. Under this
process, an appointing authority notifies an employee in writing of the possible need to
administer disciplinary action and the reasons for the action. The employee has 10 calendar days
from receipt of the notice to present information in writing. A dated return receipt from a mail
carrier is conclusive proof that the employee has received notice and the 10 day response period
begins on that date. Departments may want to consider also sending the notice by regular mail.
This is useful in situations in which an employee refuses to accept certified notice.

Actions after the Board Rule 6-10 Meeting

It is possible that information may be presented during the Board Rule 6-10 meeting that
warrants further investigation. If this happens, the additional information should be reviewed and
any necessary additional interviews conducted, with others having knowledge of the action. It is
also a good idea to review the employee’s past employment record, including performance
evaluations and other corrective or disciplinary actions, before making a decision.

Types of Disciplinary Actions

The following disciplinary actions may be considered:
e Dismissal;
e Suspension;
e Demotion;



e Adjustment of pay to a lower rate in the pay grade; and
e Any other action that adversely affects current base pay, status, or tenure.

Notice of Disciplinary Action

An employee must be notified in writing of a disciplinary action no later than five days of the
effective date of the discipline. The notice of disciplinary action must be sent by certified mail
and may also be hand delivered to the employee. Departments may want to consider also sending
the notice by regular mail to address situations in which an employee refuses to accept a certified
letter. The written notice of disciplinary action must state the action taken, the specific charges
giving rise to the action, matters considered by the appointing authority in reaching the decision
to impose discipline (e.g., information presented during the Board Rule 6-10 meeting and other
information that was considered), and inform the employee of the right to appeal the action to the
Personnel Board within 10 calendar days of receipt of the notice. In the case of dismissal, the
notice should also advise the employee whom to contact for COBRA and retirement information.
The employee must also be advised of the right to submit a written statement that will be
attached to the disciplinary action. A copy of a disciplinary action must be placed in the
employee’s personnel file. See Attachment D and E for a sample disciplinary action letters.

All notice provisions apply to probationary employees who are terminated for unsatisfactory job
performance.

Resignation in Lieu of Discipline

An appointing authority may enter into settlement discussions with an employee after a decision
to impose discipline has been reached. An employee who chooses to resign in lieu of disciplinary
action should forfeit any appeal rights of the discipline. Any amount paid or benefit provided
incident to termination of employment is an open record (24-72-202(4.5), C.R.S.). See
Attachment F for a sample resignation in lieu of disciplinary action letter.

Appeal Rights

Certified employees may appeal disciplinary actions to the Personnel Board within 10 calendar
days of the employee’s receipt of notice of the discipline. A certified employee has a right to be
granted a full hearing to review a disciplinary action.

A trial service employee is also granted a full hearing to review any disciplinary action, except
reversion to the former certified class for unsatisfactory performance. Trial service employees
may petition the Board to review a reversion based on unsatisfactory performance and the Board
has discretion to grant a hearing.

A probationary employee does not have the right to appeal discipline for unsatisfactory
performance unless the employee alleges violations of law or that the action was for reasons
other than unsatisfactory performance (e.g., discrimination, whistleblower violation).

A disciplinary action will be upheld unless the Personnel Board finds that the appointing
authority’s action was arbitrary, capricious, or contrary to rule or law. The Personnel Board will
not substitute its judgment for that of the appointing authority if the discipline imposed was
within the range of alternatives available to a reasonable and prudent administrator.
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The department has the burden of proof in an appeal of a disciplinary action.

Removal Provisions
A disciplinary action is not removed from an employee’s personnel file unless it is rescinded or
overturned by the Personnel Board or an appellate court.

ADMINISTRATIVE DISCHARGE

If an employee has exhausted all credited paid leave and is unable to return to work, the
employee may be administratively discharged by providing written notice following a good faith
effort to communicate with the employee. The notice of administrative discharge must inform
the employee of any appeal rights and the need to contact the employee’s retirement plan on
eligibility for retirement.

An employee cannot be administratively discharged if FML or short-term disability leave apply,
or if the employee is a qualified individual with a disability under the Americans with
Disabilities Act (ADA) who can reasonably be accommodated without undue hardship.

A certified employee who has been discharged under this rule and subsequently recovers has
reinstatement privileges.

SEPARATION OF TEMPORARY EMPLOYEES

Temporary employees, as with probationary employees, are not entitled to a period of time to
improve unsatisfactory performance. If the need arises to separate a temporary employee prior
to the completion of the nine month time frame, the employee may be notified verbally or in
writing. Best practice is to notify the employee in writing that their temporary employment has
concluded and to avoid specifics related to performance.

Every attempt is made to keep this information updated. For additional information, refer to the State Personnel Board Rules and
Director’s Administrative Procedures (rules) or contact your department human resources office. Subsequent revisions to rule or
law could cause conflicts in this information. In such a situation, the law and rule are the official source upon which to base a
ruling or interpretation. This document is a guide, not a contract or legal advice.
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Attachment A
Department of Personnel & Administration Recommended
Sample Corrective Action

Date

Dear:
This letter is a formal corrective action pursuant to State Personnel Board Rule 6-11.

As we discussed, | have received several complaints about your abrupt telephone manner with
members of the public who contact our office for assistance. Specifically, | have been advised
that you refuse to take messages when the person the caller asks for is not available. Instead, you
tell the caller you are “too busy to take a message and to call back some other time.”

Effective immediately, | expect you to be pleasant and courteous in all of your dealings with the
public. You are to respond to requests for assistance courteously and in a manner that conveys a
positive image of our department. If the person the caller wishes to speak with is unavailable,
you are to state that you will be happy to take the caller’s name and telephone number. You are
to further state that you will ask the person the caller wishes to speak with to return the call as
soon as possible. Finally, you are expected to attend a telephone skills workshop next Monday,
February 26, from 9:00 until 11:30 in Room 111 of this building.

A copy of this letter will be placed and remain in your personnel file*. Should there be any other
reports of discourtesy on the telephone, 1 will consider taking further corrective and/or
disciplinary action, up to and including termination.

*Note: If the corrective action is removed from the file, it cannot later be used for any
reason. Caution is advised in removing a corrective action from a personnel file.
However, if the corrective action will be removed, it is recommended that it be stated in
the letter. For example, “A copy of this letter will be placed in your personnel file for the
next 12 months. If at the end of the twelve-month period we have received no further
complaints about your telephone manner, this letter will be removed from your personnel
file.”

You have the right to submit a written response to this corrective action, which will be attached
to every copy of the corrective action. If you wish to protest this corrective action, you may
initiate the grievance process. To do so, you must put your grievance in writing and give it to me
no later than ten (10) calendar days after you receive this notice. Additional information
concerning the grievance process is available from our department human resources office. If
you fail to pursue your grievance within this time limit, you will be deemed to have abandoned
your grievance.

12



If your grievance alleges discrimination, you must file a copy of the grievance with the State
Personnel Board no later than the tenth calendar day after you receive this corrective action. The
State Personnel Board is located at 633 17" Street, Suite 1320, Denver, Colorado 80202.

I hope that this information is clear. Please contact me immediately if you have questions about
any aspect of this corrective action.

Sincerely,

Appointing Authority

CcC: Personnel File
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Attachment B
Department of Personnel & Administration Recommended
Sample Notice of Board Rule 6-10 Meeting

Date

Dear:

| have received information that indicates the possible need to administer disciplinary action
based on your continued failure to meet established deadlines for processing payments, which
adversely impacts operating funds for the unit.

In accordance with State Personnel Board Rule 6-10, I have scheduled a meeting with you on
(date, place and time) to present information about the reason for potential discipline and allow
you an opportunity to respond. The purpose of this meeting is to exchange information and
allow you to present any mitigating circumstances you would like me to consider before a final
decision is made.

You have the right to have a representative of your choice present at this meeting. You may also
provide me with any written and/or oral information that you would like me to consider.

Please let me know immediately if you have questions about this Board Rule 6-10 meeting.

Sincerely,

Appointing Authority

CC: Personnel File
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Attachment C
Department of Personnel & Administration Recommended
Sample Board Rule 6-10 Meeting Script

This is a meeting held at the (department/institution name) between (Name), the appointing
authority by delegation, and (employee name and class), a certified employee, to exchange
information before a decision is made on any possible disciplinary action. This meeting is being
held in accordance with State Personnel Board Rule 6-10.

OPTIONAL: We are recording the entire meeting.

Since this is a recorded meeting, |1 would like for each person present in the room to state and
spell your name and state your title for the tape. | will start:

1. | am (Name and title).

The date is , and the time is __. We are meeting in (appointing authority’s name)
office (or room number), at (address).

A notice of this meeting was hand-delivered and accepted by (employee name) on

, 200__. (or mailed by certified mail on [date].)

As stated in the notice of this meeting, there are two reasons for this meeting:
1. To present you with specific information about the reason or reasons for potential
disciplinary action, and
2. To provide you, (employee name), the opportunity to explain what happened from
your viewpoint, refute the information we have presented, and to present any
mitigating information that helps us to understand why this occurred.

My role as the appointing authority is to present to you the specific information and reasons that
potential disciplinary action is being considered. 1 also will ask you some questions about the
information | have received.

Address the roles of all people present.

As the employee, you will be given the opportunity to ask questions, explain what happened, and
provide any additional information you believe will assist me in making the final decision on any
potential discipline.

Personnel rules allow the appointing authority and the employee each to have one representative.
(Name and title) is present with me to ensure that we are following the proper procedures and to
serve as a resource. (Name and title) is your representative, correct? Although we each have a
representative present, the discussion is between us (employee and appointing authority) and my
expectation is that you will present the information you have to me and respond to any questions
| may have.

Statements made during this meeting are not privileged. This means that anything said in this
meeting becomes a part of the official record so that if there are any future actions on this matter,
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anything that said in here will be entered into that record. Do you understand this or have any
questions with regard to this?

Opening Statement by Appointing Authority

| want to emphasize to you that there is no pre-determined outcome of this meeting. | will be
reviewing all the information you provide along with the information provided by your
supervisor and all other relevant information in considering what, if any, discipline 1 may
impose. This may also necessitate me talking with others who have pertinent information and
reviewing your personnel file. Disciplinary action includes such things as base pay reduction,
demotion, unpaid leave, and termination of employment. It is my duty to review all of the
pertinent information and mitigating circumstances in order to reach a final decision on the
appropriate course of action.

Do you have any questions about the possible outcomes of this disciplinary meeting?
Here is the specific information that caused this meeting to be held.

(The Appointing Authority provides a detailed and complete review of the facts and source that
is the basis for this meeting and the reason that disciplinary action is being considered.

At this time | would like you to present me with any information you have regarding this
situation. This is your opportunity to provide me with the reasons that | should or should not
take action and provide any details that may mitigate what my eventual decision may be. This
includes any information you may have that might lessen the severity of the action or reasons
that no disciplinary action should be taken.

(Employee provides information and asks questions. Employee submits any documentation s/he
has and presents his/her case. If documentation is provided, ask the employee to identify the
documentation for the record. This identification needs to include what the document is (email,
letter, form), the date, who/where it is from, and the purpose for providing the documentation.)

| have some questions for you on the information/documentation you presented to ensure that |
am clear on the purpose and content.

| have one last question that you are not compelled to answer but | would like to ask it. Do you
believe that you have (state offenses or reasons for possible action) and, if so, what action do
you feel | should take?

Do you need additional information from us?
Do you wish to provide me with additional information? If so,
How much time will you need to put that information together and get it to me?

Here is what will happen next.

» | will send/deliver you the additional information you requested.
> 1 will look into the following matters you brought up today.
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(specifics)

> | will wait to receive your information that you indicated you can submit by (date).
(Confirm this date in writing after the meeting)

» Then, I will review all of the information and documents | have.

> | will make a decision and issue the decision in writing by (date). If for any reason the
decision will take more time, | will contact you with a new date and the reasons for the
additional time.

> | will send (hand deliver) the decision to you by (date). This written decision will
include your appeal rights if discipline is imposed.

Until my decision, you will continue to be on paid administrative leave.
Do you have any questions or anything else to tell me at this time?

This meeting is adjourned. For the tape, the time is
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Attachment D
Department of Personnel & Administration Recommended
Sample Disciplinary Action - Termination

Date:
Dear:

| have evaluated the evidence and information we discussed during the Board Rule 6-10 meeting
held on (date). | have also reviewed the supplemental information you provided on (date) (or |
gave you an opportunity to provide further information by (date) but have not received any
submissions from you.). This letter is notice pursuant to State Personnel Board Rule 6-15 that |
have decided to take disciplinary action. Your employment will be terminated as of close of
business, Friday, March 2, 2001.

The specific charges concern your repeated inadequate customer service on a number of
occasions. At our meeting last week, your supervisor documented a number of times when you
refused to take messages and told customers to call back. These problems persisted even though
similar behavior was the basis for a corrective action that was issued to you two months ago. At
our Board Rule 6-10 meeting, you failed to provide any information to contradict the information
that your supervisor presented nor did you present any mitigating reasons for your repeated
inadequate customer service.

The Personnel Rules provide that disciplinary action may be taken against an employee for
failure to perform competently. Your repeated inadequate customer service constitutes failure to
perform competently. Last month alone, you to take messages on eight different occasions and
hung up on customers three times.

You may protest this action by filing an appeal under rules and procedures available from our
human resources office. The human resources office also has standard appeal forms for your use.
The appeal must be in writing, signed by you or your representative, and must be mailed or
delivered no later than the tenth calendar day after you receive this letter, addressed as follows:

State Personnel Board

633 17" Street, Suite 1320

Denver, CO 80202

The 10 calendar day deadline and these appeal procedures also apply to all charges of
discrimination.

You should contact our human resources office for information about COBRA and retirement
benefits to which you may be entitled.

I hope that this information is clear. Please contact me immediately if you have questions.
Sincerely,

Appointing Authority
CcC: Personnel File
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Attachment E
Department of Personnel & Administration Recommended
Sample Disciplinary Action — Non-Termination

Date

Dear:

On (date), a Board Rule 6-10 meeting was held with you to discuss information concerning the
accident in which you were involved while operating a State vehicle on official business.
Specifically, you failed to stop at a stoplight and were hit broadside by a vehicle traveling in the
opposite direction. The State Patrol gave you a citation for reckless driving after investigating the
accident and obtaining information from two eye witnesses. This accident caused $2,000 damage
to the State vehicle and is the second accident you have been involved in while on State business
this year.

After considering all of the information you presented during the Board Rule 6-10 meeting and
reviewing your employment history with our department, including the other accident you were
involved in this year, it is my decision that your conduct constitutes failure to perform
competently. In view of the offense and after considering the mitigating circumstances you
presented, it is my decision that your pay will be disciplinarily reduced from $3,500 per month to
$3,200 per month for a three-month period, beginning April 1, 2001.

You may protest this action by filing an appeal under rules and procedures available from our
human resources office. The human resources office also has standard appeal forms for your
use. The appeal must be in writing, signed by you or your representative, and must be mailed or
delivered no later than the tenth calendar day after you receive this letter, addressed as follows:

State Personnel Board

633 17" Street, Suite 1320

Denver, CO 80202

The 10-calendar day deadline and these appeal procedures also apply to any charges of
discrimination.

I hope this information is clear. Please contact me immediately if you have any questions.

Sincerely,
Appointing Authority

CcC: Personnel File

19



Attachment F
Department of Personnel & Administration Recommended
Sample Resignation in Lieu of Disciplinary Action

I, (employee name), hereby resign my position #(number) as a General Professional 1ll, at the
Department of (department name), effective (date). This is a voluntary resignation in lieu of
disciplinary action being taken against me. This resignation is irrevocable and | understand that
it may not be withdrawn.

| understand that by voluntarily resigning in lieu of disciplinary action, 1 am giving up any rights
I may have to file an appeal of this resignation or the potential disciplinary action to the State

Personnel Board.

Employee Date
Appointing Authority Date
Witness Date
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