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INDUSTRIAL CLAIM APPEALS OFFICE 

 
W.C. No. 4-917-915-03 

 
IN THE MATTER OF THE CLAIM OF 
 
THOMAS  DENNIS,  
 

Claimant, 
 
v.        FINAL ORDER  
 
NABORS DRILLING USA, 
 

Employer,  
and 
 
AMERICAN ZURICH INSURANCE  
COMPANY, 
 
   Insurer, 
   Respondents. 
 

The respondents seek review of an order of Administrative Law Judge Felter 
(ALJ) dated September 16, 2014, that found the claimant’s injury to be compensable 
pursuant to Colorado law.  We dismiss the respondents’ petition to review without 
prejudice for lack of a final order.   

 
The claimant was injured while working for the respondent employer in Utah on 

December 3, 2011.  The respondents acknowledged the injury to be work related and 
have paid temporary disability and medical benefits pursuant to a Utah claim.  The 
claimant contended Colorado also had jurisdiction to award benefits in the claim and 
requested a hearing.  A hearing was convened in the matter on August 19, 2014.  At the 
outset of the hearing the parties stipulated the only issue presented to the ALJ for 
consideration was that of the application of Colorado jurisdiction to the matter.  After 
review of the parties’ documentary exhibits and the testimony of the witnesses, the ALJ 
concluded the claim was subject to Colorado law.  The ALJ found the claimant had sent 
to the employer an application for employment from his home in Fruita, Colorado.  The 
claimant was contacted shortly thereafter by the employer’s human resources 
administrator.  The administrator was calling from Casper, Wyoming, to the claimant 
while he was in Canon City, Colorado.  The ALJ determined the administrator offered the 
claimant a job in that August, 2011 telephone call.  The claimant was required to report 
for work in Casper where he would be required to pass a physical exam and a drug 
screen.  The claimant did so and was then assigned by the employer to a job site in 
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Parachute, Colorado.  Several weeks later, the claimant was reassigned to Utah where he 
sustained his left ankle injury.  

 
The ALJ surmised the last act necessary to complete the contract of hire occurred 

in Colorado in August, 2011, when the claimant accepted the employer’s job offer over 
the telephone.  Accordingly, referencing §  8-41-204 C.R.S., the ALJ determined the 
claimant was entitled to benefits pursuant to the laws of Colorado as an employee “hired” 
in this state.  No benefits were actually ordered.  
 

The respondents have petitioned to review the ALJ’s order, arguing that the ALJ 
erred in ruling that the claimant was hired in Colorado rather than in Wyoming.   
   
 Section 8-43-301(2), C.R.S., provides that a party may petition to review any 
order which “requires any party to pay a penalty or benefits or denies a claimant any 
benefit or penalty.”   Orders which do not award or deny benefits or penalties are 
interlocutory and not subject to immediate review.  Ortiz v. Industrial Claim Appeals 
Office, 81 P.3d 1110 (Colo. App. 2003).  Further, we previously have held that orders 
determining only compensability are interlocutory.  See Cheney v. Coca Cola, W.C. Nos. 
4-854-583, 4-873-873, (July 9, 2012); Harley v. Life Care Centers, W.C. No. 4-810-998 
(May 20, 2011); Gonzales v. Public Service Co. of Colorado, W.C. No. 4-131-978 (May 
14, 1996).  Under these principles, our jurisdiction is purely statutory.  See Gardner v. 
Friend, 849 P.2d 817 (Colo. App. 1992). The absence of a final, reviewable order is fatal 
to our jurisdiction. See Buschmann v. Gallegos Masonry, Inc., 805 P.2d 1193 (Colo. App. 
1991). 
 
 Here, the ALJ addressed the limited issue of whether the work injury claim was 
compensable under Colorado law.    The order does not require the respondents to pay 
any particular disability or medical benefit as a result of that determination.  Additionally, 
the parties stipulated that all other issues are preserved for future hearings or resolution.      
Tr. (August 19, 2014) at 5.  Under these circumstances the ALJ’s order is not final and 
reviewable and the respondents’ petition to review must be dismissed without prejudice.  
McNeley v. AMS Staffing, W.C. No. 4-511-838 (October 14, 2004); Thomas v. Four 
Corners Health, W.C. No. 4-484-220 (December 17, 2002); Canales v. City and County 
of Denver, W.C. No. W. C. Nos. 4-476-907, 4-476-906 & 4-356-910 (July 10, 2002). 
 

IT IS THEREFORE ORDERED that the respondents' petition to review the 
ALJ’s September 16, 2014, order is dismissed without prejudice.     
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INDUSTRIAL CLAIM APPEALS OFFICE 

 
 W.C. No. 4-897-030-02 

 
IN THE MATTER OF THE CLAIM OF 
 
MISTY  KEEL, dependent of JOHN ERIC KEEL,  
and RILEY COOPER KEEL, 
 

Claimants, 
 
v.                    FINAL ORDER   
 
TRANSPORTATION TECHNOLOGY SERVICES, 
 

Employer,  
and 
 
ACE AMERICAN INSURANCE COMPANY 
CARRIER NO 494C186588-6, 
 
   Insurer, 
   Respondents. 
 

The claimants seek review of an order of Administrative Law Judge Allegretti 
(ALJ) dated October 16, 2014, that re-calculated the interest due and owing on past due 
Colorado death benefits.  We affirm. 

            This matter previously was before us.  In an order dated April 1, 2014, we 
remanded the matter to the ALJ to re-calculate the applicable interest due and owing on 
past due Colorado death benefits.  On October 16, 2014, the ALJ entered her Order on 
remand and re-calculated the interest. She ordered the respondents liable for 8% interest 
pursuant to §8-43-410(3), C.R.S. on the total amount of $41,841.08 of past due Colorado 
death benefits. 

The ALJ previously found that the deceased employee was killed on October 27, 
2010, in a Colorado industrial accident.  At that time, the deceased and his wife and son 
were residents of Mississippi.  A claim for workers’ compensation benefits initially was 
brought in the state of Mississippi for the decedent’s death.  The respondents admitted the 
claim under Mississippi’s Workers’ Compensation Code, and began paying benefits 
commencing on October 28, 2010.  The respondents admitted for a compensation rate of 
$337.58. 
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The claimants, the wife and son of the deceased, later made a claim for death 
benefits under Colorado’s Workers’ Compensation Act.  A hearing ultimately was held 
before ALJ Friend on the claimants’ claim.  On April 3, 2013, ALJ Friend determined 
that Colorado had jurisdiction over the claimants’ claim.  ALJ Friend, however, did not 
determine the decedent’s average weekly wage under Colorado law, the equitable 
division of death benefits between the claimants, or offsets for the receipt of Social 
Security benefits or for workers’ compensation benefits paid under the Mississippi 
claim.    

On September 3, 2013, the respondents filed a Fatal Case - General Admission in 
Colorado.  The respondents admitted for the maximum temporary total disability rate of 
$1,216.00 for a weekly compensation rate of $810.67.  

On September 20, 2013, the respondents filed a Fatal Case - Amended General 
Admission, admitting for death benefits under Colorado’s Workers’ Compensation Act.  
The Amended General Admission took a 50% offset for the receipt of Mississippi 
workers’ compensation benefits in the amount of $168.79 per week from the date of the 
incident to the filing of the Amended General Admission, and a Social Security offset in 
the amount of $190.38 per week since the date of the incident forward. The Social 
Security offset was computed based on each claimant receiving Social Security benefits 
totaling $825.00 per month.  Thus, per the Amended General Admission, the respondents 
admitted for a weekly rate of $451.50 per week in Colorado death benefits.  Multiplying 
the $451.50 weekly rate by the 148 week period from October 28, 2010, through August 
28, 2013, yielded a total amount of $66,822 in past due Colorado death benefits.  The 
Amended General Admission also admitted for benefits from August 29, 2013, and 
ongoing at a weekly rate of $620.29.   

It is undisputed that between the day after the decedent’s death and the filing of 
the respondents’ General Admission in Colorado, the respondents paid the claimants a 
total of $49,961.84 under Mississippi’s Workers’ Compensation Code.  The respondents 
also paid 8% interest on $16,860.16, or the difference between the workers’ 
compensation benefits that actually were paid to the claimants under Mississippi’s 
Workers’ Compensation Code ($49,961.84), and the workers’ compensation benefits that 
they assert should have been paid under Colorado’s Workers’ Compensation Act 
($66,822.00). 

Thereafter, the claimants, the wife and son of the deceased, filed an application for 
hearing listing the following as issues to be heard: amount of Colorado death benefits for 
which the insurer is liable, offsets of Social Security Survivor benefits, and Mississippi 
worker’s compensation death benefits. 
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Prior to the hearing, the claimants filed a summary judgment motion, arguing that 
the respondents miscalculated past-due and ongoing death benefits, miscalculated the 
amount of interest due and owing on past-due death benefits, and miscalculated the 
Social Security offset by using 52 weeks rather than 52.14 weeks for the number of 
weeks in a year.  The respondents filed a cross-motion for summary judgment, arguing 
that they corrected the Social Security offset, and they filed an Amended General 
Admission reflecting the correct offset.  The respondents further argued they correctly 
calculated death benefits and interest. 

The ALJ subsequently granted the respondents’ cross-motion for summary 
judgment, determining that the respondents correctly calculated the amount of interest 
due and owing to the claimants on the past due death benefits.  The ALJ found that 
between the day after the decedent’s death and the respondents filing of their General 
Admission in Colorado, the respondents paid the claimants $49,961.84 under 
Mississippi’s Workers’ Compensation Code.  The ALJ found that since the claimants 
would have received $66,822 for the same time period under Colorado’s Workers’ 
Compensation Act, the claimant lost use of $16,860.16.  The ALJ further found that the 
respondents correctly paid the claimants 8% interest on the $16,860.16.  The ALJ also 
determined the respondents correctly calculated the Social Security offset as being 
$190.38 per week.   

The claimants appealed to the Panel.  We remanded the matter for the ALJ to re-
calculate interest due on past due Colorado death benefits.  We determined that the 8% 
interest in §8-43-410(2), C.R.S. should be applied to the amount of Colorado death 
benefits that were due and owing to the claimants and not paid by the respondents.  Using 
the ALJ’s findings, we concluded that this amount totaled $41,841.08.  In our order, we 
also determined that the claimants were not entitled to recover full duplicate benefits 
under both Colorado’s Workers’ Compensation Act and Mississippi’s Workers’ 
Compensation Code.    

On remand, the ALJ entered an order ruling that the respondents were liable for 
8% interest on Colorado death benefits totaling $41,841.08.  Per our remand, the ALJ 
calculated this amount as follows: 

Colorado death benefits:  $620.29 per week x 148 weeks =   $91,802.92 

Mississippi benefits paid:      -$49,961.84  
          ___________ 

Total Colorado benefits on which to pay 8% interest:  =$41,841.08  
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Using the Colorado Division of Workers’ Compensation Benefits Calculator 
Program, with a beginning date of unpaid benefits of October 28, 2010, and an ending 
date of unpaid benefits of August 28, 2013, as well as a bi-weekly benefit amount of 
$565.54, the total amount of interest accrued equals $5,052.02.      

I. 

 The claimants again have appealed.  Throughout their brief in support, the 
claimants have raised numerous arguments that are difficult to understand.  The claimants 
appear to argue that the ALJ exceeded her authority when she ordered that they were not 
entitled to recover full duplicate benefits under Mississippi’s Workers’ Compensation 
Code and Colorado’s Workers’ Compensation Act.  The claimants argue that they never 
sought full duplicate benefits from both Mississippi’s Workers’ Compensation Code and 
Colorado’s Workers’ Compensation Act.  The claimants also contend that under §8-42-
114, C.R.S. of Colorado’s Workers’ Compensation Act and under the Mississippi 
Workers’ Compensation Code, they can recover concurrent workers’ compensation 
benefits.  The claimants argue that under the United States Supreme Court case in 
Thomas v. Washington Gas Light Co., 448 U.S. 261, 286, 100 S. Ct. 2647, 2663, 65 L. 
Ed. 2d 757 (1980), the Full Faith and Credit Clause of the United States Constitution 
does not require any state to subordinate its own compensation policies to those of 
another state.  Thus, the claimants contend that since the $49,961.84 in death benefits was 
paid first in Mississippi, the respondents do not get a credit for that payment.  Since the 
Colorado claim was second, or successive, the claimants contend that the respondents 
were obligated from the date of the decedent’s death to pay the Colorado benefits reduced 
only by the Social Security offset and an offset for 50% of the Mississippi payments via 
§8-42-114, C.R.S.   

 Section 8-42-114, C.R.S., the statutory provision governing offsets for death 
benefits paid to dependents of a deceased worker under Colorado’s Workers’ 
Compensation Act, provides as follows: 
 

In case of death, the dependents of the deceased entitled thereto shall 
receive as compensation or death benefits sixty-six and two-thirds percent 
of the deceased employee's average weekly wages. . .  In cases where it is 
determined that periodic death benefits granted by the federal old age, 
survivors, and disability insurance act or a workers' compensation act of 
another state or of the federal government are payable to an individual and 
the individual's dependents, the aggregate benefits payable for death 
pursuant to this section shall be reduced, but not below zero, by an amount 
equal to fifty percent of such periodic benefits.  (emphasis added) 
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We initially note that neither the Panel nor the Colorado appellate courts have 
interpreted the pertinent provision of §8-42-114, C.R.S. regarding death benefits payable 
from the workers’ compensation act of another state.  Consequently, the principles of 
statutory construction require that we construe the statute to give effect to its legislative 
purpose.  Grogan v. Lutheran Medical Center, Inc., 950 P.2d 690 (Colo. App. 1997).  To 
discern the legislative intent, we must first give the words in the statute their plain and 
ordinary meanings.  A forced, subtle, or strained construction of the statute should be 
avoided if the language is simple and the meaning is clear.  Snyder Oil Co. v. Embree, 
862 P.2d 259 (Colo. 1993); Grogan v. Lutheran Medical Center, Inc., supra.  Where the 
statute is part of a comprehensive legislative scheme, the statute must be considered in 
relation to the other provisions to give effect to all its parts as well as the legislative 
intent.  See Gonzales v. Advanced Components, 949 P.2d 569 (Colo. 1997); DeJiacomo v. 
Industrial Claim Appeals Office, 817 P.2d 552 (Colo. App. 1991). 

It is true, as the claimants argue, that §8-42-114, C.R.S. permits successive awards 
from both Colorado and the workers' compensation act of another state.  In holding that 
successive awards do not violate the Full Faith and Credit Clause of the United States 
Constitution, the United States Supreme Court stated as follows: 

We therefore would hold that a State has no legitimate interest within the 
context of our federal system in preventing another State from granting a 
supplemental compensation award when that second State would have had 
the power to apply its work[ers'] compensation law in the first instance. The 
Full Faith and Credit Clause should not be construed to preclude successive 
work[ers'] compensation awards. 

Thomas v. Washington Gas Light Co., 48 U.S. at 284; see also U.S. Const. art. IV, § 1 
("Full Faith and Credit shall be given in each State to the public Acts, Records, and 
judicial Proceedings of every other State.").  Further, in Larson's Workmen's 
Compensation Law, Vol. 9, §141-1, it provides as follows: 

More than one statute can apply to a single compensable injury, so long as 
each state has a relevant interest in the case. Successive awards can be 
made in different states, deducting the amount of the first award from the 
second. 

Thus, to the extent the claimants argue that we previously ordered, and that the 
ALJ ordered on remand, that they are not entitled to recover any benefits under the 
Mississippi’s Workers’ Compensation Code, neither the ALJ nor we have the authority to 
make such a determination.  Rather, our authority and the ALJ’s authority arise under 
Colorado’s Workers’ Compensation Act, §8-43-201, C.R.S.  And, as noted above, it is 
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clear that under §8-42-114, C.R.S., successive awards may be granted, including an 
award under Mississippi’s Workers’ Compensation Code.  See Miss.Code Ann. §§ 71-3-
25 & 71-3-109(1); see also Mandle v. Kelly, 92 So.2d 246 (Miss. 1957). 

The claimants’ argument is premised on the phrase in §8-42-114, C.R.S. providing 
that death benefits granted by the workers’ compensation act of another state shall be 
reduced by an amount equal to 50% of those benefits.  The claimants argue that this 
statute means an award previously made in the context of another state’s claim cannot be 
given credit for more than 50% of its sum towards an employer’s obligation to pay higher 
Colorado benefits for the same employee’s death.  We perceive that the claimants 
misapprehend the effect of the Full Faith and Credit requirement and the application of 
§8-42-114, C.R.S.  As noted, the Thomas v. Washington Gas Light Co. case provides that 
art. IV, § 1, does not prevent a state from providing a supplemental award of benefits to a 
dependent claimant proceeding in two states with connections to an employee’s death.  
However, the state providing the supplemental award must give “credit” to another 
state’s award.  This prevents a double recovery which would be the result if “no” credit 
was extended to that award.  Accordingly, the ALJ in this matter was required to 
conclude the respondents’ payment made previously following their admission in 
Mississippi must be credited to the supplemental payment made in this case pursuant to 
the Colorado Workers’ Compensation Act.  This is also the principle set forth in the 
Restatement, Conflict of Laws, § 403: “Award already had under the Workmen’s 
Compensation Act of another state will not bar a proceeding under an applicable Act [of 
a second state], … but the amount paid on a prior award will be credited on the second 
award.”   

Section §8-42-114, C.R.S. applies the 50% reduction similarly to awards from 
other states and to awards pursuant to the Social Security Act.  The purpose for exacting 
only a 50% reduction is to provide a claimant an incentive to pursue Social Security 
benefits.  The claimant thereby is able to secure additional funds and the 
employer/insurer can obtain some relief from the cost of the claim.  By applying the same 
offset to Social Security benefits and to workers’ compensation death benefits in the 
same sentence, the legislature viewed these funds as possessing some common features. 
They are both other sources of monies paid to compensate for the same loss. As applied 
to workers’ compensation death benefits, the offset also seeks to provide the same 
incentive to a claimant to pursue a second, higher, claim for death benefits from another 
state.  In the process, the claimant and the insurer/employer may realize the same 
advantage as in the case of Social Security benefits. The 50% offset provision of the §8-
42-114, C.R.S., therefore, would apply to the situation where a claim was perfected in 
Colorado and another claim was pursued in a second state with higher benefits leading to 
a supplemental award.  That supplemental award would lead to a reduction in the benefits 
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payable under the Colorado act to the extent of 50% of the additional award payable from 
the second state.   

The claimants’ argument here would frustrate that goal.  If, as argued, §8-42-114, 
C.R.S. was to serve as a waiver of Colorado’s grant of Full Faith and Credit to another 
state’s award of death benefits, and substitute only a 50% credit for that award instead of 
a full credit, the effect would be to encourage a double recovery with no reduction of any 
sort in the cost of the claim for the employer/insurer.  It would, in fact, serve solely to 
increase the benefits and the costs by the same factor.  The claimants would have the 
legislature, in the same sentence, achieve a balance of additional benefits and savings in 
the case of Social Security benefits and a significant imbalance in regard to other states’ 
workers’ death benefits.   

The claimants’ contention is also dependent on a specific chronological order in 
which awards are obtained in different states. It relies, in effect, on a race to the court 
house.  Pursuant to the claimants’ position, if the dependents had achieved a grant of 
death benefits first in Colorado, there would have been no 50% offset of Mississippi 
benefits because they had not yet been awarded. However, if the claimants had then gone 
to Mississippi to obtain a second award of death benefits, they would have failed because 
Mississippi would have extended Full Faith and Credit to the Colorado award and offset 
the Colorado benefits entirely. The net effect then, would be an award of death benefits 
only in the amount set forth in the Colorado law.  However, the claimants assert that if 
the “successive” awards were reversed, and Mississippi death benefits were obtained 
first, the claimants would achieve a full award of Colorado benefits and an award of one 
half of Mississippi’s.  According to the claimants’ analysis, by creatively timing their 
claims, in many cases claimants would receive more in death benefits than the deceased 
employee was paid in wages.  

 In adjusting benefits between other states and the Social Security Act, the order of 
awards has not been of significance.  Most often, the claimant receives an award of 
Social Security benefits after workers’ compensation benefits have begun. However, an 
employee eligible for Social Security retirement benefits even prior to his work injury 
will also see those benefits offset.  Culver v. Ace Electric, 971 P.2d 641 (Colo. 1999).  
Furthermore, even when the workers’ compensation statutes of two states apply to an 
injury, Colorado holds that its law applies from the date of injury, and not the date a 
claim was filed or the date of an award.  Rogers v. Industrial Claim Appeals Office, 746 
P.2d 565(Colo. App. 1987); Garrard v. United Airlines, W.C. No. 4-475-678 (March 25, 
2002).  The concept then, of awards “successive” in time is of little importance.  
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There are additional difficulties with the claimants’ argument that since 
Mississippi was the first state to award benefits and Colorado was the second, this means 
that they are entitled to supplemental benefits by giving credit to only 50% of the 
Mississippi benefits against their Colorado benefits.  A similar situation was addressed by 
the Mississippi Supreme Court in Southland Supply Co. v. Patrick, 397 So. 2d 77 (Miss. 
1981), and in the case relied upon by the claimants in their brief in support, Martin v. L & 
A Contracting, 162 So.2d 870 (Miss. 1964).  In both cases, the Mississippi Supreme 
Court described the operation of Mississippi law when a claim for benefits originates in 
Mississippi and is then subject to a second, higher benefit, claim in a second state.  In 
Southland Supply, the claimant was initially paid by the employer pursuant to 
Mississippi’s worker’s compensation code at the rate of $63 per week.  The claimant then 
requested benefits of $85 per week pursuant to the Louisiana workers’ compensation law 
because his injury occurred in Louisiana while on assignment by the employer.  The 
Court ruled the claimant could maintain that claim and receive the higher benefits 
provided pursuant to Louisiana law “subject to credit for any amounts paid under the 
Mississippi act.”  Southland Supply Co. v. Patrick, 397 So.2d at 79.  The net result was 
that the claimant achieved nothing pursuant to the Mississippi claim, but instead, received 
his benefits pursuant to Louisiana law.  The Mississippi claim was subsumed, in effect, 
by the Louisiana claim and nothing was payable due to the Mississippi award. The 
Martin decision similarly held that two awards may be obtained from different states but 
what is required is “deducting the amount of the first award from the second.” Martin v. L 
& A Contracting, 162 So.2d at 872.   

Here, §8-42-114, C.R.S. only allows a 50% offset for benefits “payable” after an 
“award” is granted under another state’s worker’s compensation act.  The sequence or 
timing of the awards is inconsequential, and the amounts of an award and the amounts 
“payable” are not interchangeable. Hurtado v. CF & I Steel Corp., 168 Colo. 37, 449 
P.2d 819 (1969) (benefits may be ‘payable’ even in the absence of an award).  Section 8-
42-114, C.R.S. states the benefits are to be “payable” when construing the application of 
the 50% offset.  Section 8-42-114, C.R.S. prevents a windfall that dependents may 
receive when they are allowed to collect two awards for the same employee’s death.  Cf. 
Hoffman v. Hoffman, 872 P.2d 1367 (Colo. App. 1994)(purpose of the social security 
offset is to prevent injured worker or  dependents from receiving duplicate benefits).  
Pursuant to Mississippi law, however, the second, higher benefits Colorado claim is 
“subject to any amounts paid under the Mississippi act.”  This is a dollar for dollar offset.  
See Southland Supply Co. v. Patrick, supra; Martin v. L & A Contracting, supra; Larson's 
Workmen's Compensation Law, Vol. 9, §141-1.  Thus, Mississippi’s death benefits are 
subtracted from the total of Colorado’s death benefits, and the remainder is what the 
claimants are entitled to recover.  Since there is a complete credit for the Mississippi 
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payments, as they are lower than Colorado’s benefits, there are no Mississippi benefits 
payable.  Consequently, the 50% offset in §8-42-114, C.R.S. does not apply.  Thus, the 
claimants’ argument notwithstanding, they are not entitled to recover full Colorado death 
benefits minus only 50% of the Mississippi benefits.  This occurs because there is now no 
award from another state that is “payable” to the dependents.  Section 8-42-114, C.R.S. 

II. 

Next, the claimants argue that the ALJ erred in determining that they only are 
entitled to recover 8% interest on Colorado death benefits totaling $41,841.08.  The 
claimants contend that in permitting the respondents to offset the entire amount of 
Mississippi benefits paid, the ALJ’s order amounts to a double offset contrary to §8-42-
114, C.R.S.  The claimants also assert that the ALJ’s order allowing 8% interest on 
Colorado death benefits totaling only $41,841.08 is in violation of §8-43-410, C.R.S. The 
claimants argue that they instead are entitled to interest on $66,822, which they claim is 
the total amount of Colorado death benefits due and owing, offset for both Social 
Security benefits and 50% of the Mississippi Workers’ Compensation death benefits.  We 
do not agree. 

            Section 8-43-410(2), C.R.S. provides as follows regarding interest on an award of 
workers’ compensation benefits: 

Every employer or insurance carrier of an employer shall pay interest at the 
rate of eight percent per annum upon all sums not paid upon the date fixed 
by the award of the director or administrative law judge for the payment 
thereof or the date the employer or insurance carrier became aware of an 
injury, whichever date is later. . . . 

Interest is a statutory right and applies automatically on the date payment is due. 
Beatrice Foods Co., Inc. v. Padilla, 747 P.2d 685 (Colo. App. 1987).  The date payment 
is due is the date on which the claimant becomes entitled to the benefits, and not 
necessarily the date of the ALJ's order.  Subsequent Injury Fund v. Industrial Claim 
Appeals Office, 899 P.2d 220 (Colo. App. 1994). 

Here, under §8-43-410(2), C.R.S., 8% interest accrues upon benefits not paid 
when due.  Because the respondents were allowed a credit for the payment of Mississippi 
benefits, and the Mississippi benefits were timely paid, the amount for which the 8% was 
to be calculated was required to be reduced by the $49,961 previously paid through the 
Mississippi claim. See Garrard v. United Airlines, supra (temporary benefits paid under 
an Illinois claim construed as Colorado temporary benefits when applying the combined 
benefits cap in § 8-42-107.5).  The claimants’ argument notwithstanding, this does not 
allow for the respondents to take a double offset.  As explained above, the amount of 
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Colorado death benefits does not allow for the respondents to take a 50% offset for 
Mississippi workers’ compensation benefits paid.  That is, since Full Faith and Credit 
requires a complete credit for the Mississippi payments, as they are lower than 
Colorado’s benefits, there are no Mississippi benefits payable.  Consequently, the 50% 
offset in §8-42-114, C.R.S. does not apply.  Again, these figures are as follows: 

Colorado death benefits:  $620.29 per week x 148 weeks =   $91,802.92 

Mississippi benefits paid:      -$49,961.84  
          ___________ 

Total Colorado benefits on which to pay 8% interest:  =$41,841.08 

The claimants also argue that there is no credit to be applied to the Colorado 
claim, the Mississippi case law notwithstanding.  Again, they contend that is due to the 
“successive” nature of the claims.  Because the Mississippi claim was first in time, the 
claimants essentially argue that the Mississippi claim therefore eschews the credit 
described by the Mississippi decisions and requires no credit other than the 50% offset 
referenced in the statute.  The claimants calculate a total of $91,802 is owed to them 
pursuant to the Colorado claim.  They assert there is no credit for the $49,961 paid first in 
Mississippi.  The only credit is the 50% reduction set forth in §8-42-114, C.R.S. or 
$24,980.  Subtracting this amount from $91,802, would leave $66,822 upon which the 
claimants argue the 8% interest is to be calculated.  However, as explained above, that 
interpretation would be inconsistent with Colorado’s application of its law from the date 
of injury, and edit out the term “payable” from the statute. It would also ignore the 
requirement for Full Faith and Credit.  The benefits paid to the claimants are all 
calculated pursuant to the Colorado claim.  Thus, the 8% was correctly ordered to be 
calculated by subtracting the previously paid $49,961 from the $91,802, leaving a sum of 
$41,841.   

IT IS THEREFORE ORDERED that the ALJ’s order dated October 16, 2014, is 
affirmed. 
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INDUSTRIAL CLAIM APPEALS PANEL  

 

___________________________________ 
                                                                  David G. Kroll 
 
 

 
__________________________________  
Kris Sanko  
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INDUSTRIAL CLAIM APPEALS OFFICE 

 
W.C. No. 4-923-057-01 

 
IN THE MATTER OF THE CLAIM OF 
 
JAMES  KITTLESON, through his  
Surviving spouse, BECKY ROLD 
 

Claimant, 
 
v.          FINAL ORDER  
 
CITY AND COUNTY OF DENVER, 
 

Employer,  
and 
 
SELF-INSURED, 
 
   Insurer, 
   Respondents. 
 

The respondent seeks review of an order of Administrative Law Judge Cannici 
(ALJ) dated July 29, 2014, that ordered the claim compensable and that awarded death 
benefits based upon an average weekly wage of $1,406.70.  We affirm the order in regard 
to compensability and death benefits but remand the issue of the average weekly wage for 
additional findings.  

 
The claimant (referenced as the deceased, James Kittleson) worked for the 

respondent as a fire fighter since 1979.  In 2004, the claimant chose to participate in the 
respondent’s Deferred Retirement Option Program.  Pursuant to this election, the 
claimant agreed to retire within four years and did so in April, 2008.  The parties agreed 
that at the time the claimant retired he was in good health and spent the next several years 
traveling, camping, gardening, and working on his house.  The claimant then developed 
symptoms of illness and on June 10, 2011, was diagnosed with Acute Myeloid Leukemia 
(AML).  Despite undergoing medical treatment he died at age 60 on May 30, 2013.  His 
widow, Becky Rold, brought this claim for death benefits.  

 
The parties agreed the statutory prerequisites for the application of § 8-41-209 

C.R.S.were present.  These included circumstances wherein the claimant had been 
employed for a minimum of five years as a firefighter, that a physical exam at the time he 
became a firefighter did not reveal evidence of illness from cancer and that he 
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subsequently became ill from a cancer of the brain, skin, digestive system, hematological 
system, or genitourinary system.  AML is a cancer of the hematological system.    

 
Section 8-41-209 provides for a presumption that the cancer was a result of the 

claimant’s firefighter employment.  However, the presumption will not apply if the 
employer or insurer “shows by a preponderance of the medical evidence that such 
condition or impairment did not occur on the job.”   

 
The medical evidence presented by the parties focused largely on the extent to 

which the claimant sustained exposure to benzene.  Benzene was acknowledged by the 
three medical expert witnesses as associated with the development of AML.  Benzene is 
found in gasoline and diesel fuel and is also present in tobacco smoke.  

 
The respondent presented the testimony of Dr. Noel Weiss.  Dr. Weiss referenced 

the article by Grace LeMasters, PhD., et. al., Cancer Risk Among Firefighters: A Review 
and Meta-analysis of 32 Studies, 48 J. Occup. Environ. Med. 1189 (November, 2006), 
which identified the types of carcinogenic substances to which firefighters are potentially 
exposed.  The list included benzene.  The LeMasters article found that leukemia was a 
cancer for which firefighters bore an increased rate of incidence.  The rate of increase 
was adjudged in the article to be 14% above that for non-firefighters.   However, Dr. 
Weiss noted the claimant sustained an exposure to benzene from a non-occupational 
source. He pointed to the claimant’s smoking habit of one pack per day for 15 years until 
he stopped in 1983.  After that date, the claimant smoked cigars for another sixteen years 
until 1999.  Dr. Weiss also noted the claimant was exposed to ionizing radiation in 
conjunction with hip replacement surgery in February of 2008.  Such radiation has also 
been linked to leukemia.  The doctor described other studies pertinent to the link between 
smoking and the onset of leukemia.  Factoring in the circumstance that the claimant had 
ceased smoking several years prior to his diagnosis of AML, Dr. Weiss believed the 
claimant had a 30% to 80% increased risk of developing AML above that of the non-
smoking population.   

 
The respondent also called as a witness Dr. Robert Sklaroff.  Dr. Sklaroff 

reviewed three studies of the connection between smoking and AML.  The Kroll study 
concluded there was a 42% increase in the chance of developing such a cancer among 
smokers.  The Paqualetti report deduced there was a significant association between 
tobacco smoking and an AML condition.  The Bjork study resolved that there was an 
80% to 95% increased risk that smokers would become afflicted with AML.  
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The claimant submitted the testimony of Dr. Annyce Mayer.  Dr. Mayer had 
examined the claimant on June 25, 2012, had taken an occupational history and examined 
his prior medical records.  Dr. Mayer was not persuaded the claimant’s smoking had a 
large impact on his incidence of AML.  She referenced a study by Musselman, et. al., 
which demonstrated how smoking became a much reduced risk factor once smoking 
ceased.  Dr. Mayer found the claimant’s exposure to benzene from gasoline encountered 
as a firefighter a more likely cause of his AML.  Dr. Mayer observed that the claimant 
was located in a fire house which was proximate to both Interstate 25 and to Interstate 70. 
As a result, the claimant was called upon to deal with numerous spills of gasoline and 
diesel fuel.  The claimant was required to crawl under vehicles to stop fuel spills by 
inserting plugs or epoxy paint.  His gloves would become saturated, as would his 
protective suit and often fuel splashed into his face. Many times he needed to dig 
temporary dikes to contain fuel openly running from a vehicle.  The claimant typically 
responded to fuel spills 20 times per year during his 34 year career.  In addition, Dr. 
Mayer pointed out that benzene is detected in 90% of fires fought by firefighters. Dr. 
Mayer concluded the claimant’s exposure to benzene from occupational sources was a far 
more significant risk to the development of AML than was the claimant’s dated exposure 
to tobacco smoke.  

 
The ALJ found that while the testimony of Drs. Weiss and Sklaroff was significant 

evidence to establish the claimant’s non-occupational smoking was a risk factor for the 
origination of AML, the ALJ found persuasive the testimony of Dr. Mayer that was 
consistent with the statutory presumption the AML cancer was derived from the 
claimant’s firefighting duties. The ALJ also found that the evidence of Dr. Weiss and Dr. 
Sklaroff was not sufficiently persuasive to show the risks presented by tobacco use 
qualified as an alternative cause of the claimant’s AML.  Accordingly, the ALJ found the 
claimant’s death represented a compensable claim and entitled Ms. Rold to an award of 
death benefits.  

 
The ALJ noted that § 8-42-114 specifies a death benefit beneficiary is to receive 

66.6% of the deceased’s average weekly wage (AWW) which should not exceed 91% of 
the state AWW applicable to the date of death, and not less than 25% of the applicable 
maximum per week. As of the date of the claimant’s diagnosis and death he was retired 
and was receiving no wages.  The ALJ found the state AWW as of the date of death on 
May 30, 2013, was $932.82.  Ninety one per cent of that amount is $848.87, and 25% of 
this maximum would be $212.22.  The ALJ resolved that this amount would not 
constitute a fair approximation of the claimant’s wage loss “during his lengthy 
employment with Employer.” Consequently, the ALJ cited the discretionary authority 
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provided in § 8-42-102(3) to calculate the claimant’s AWW to be $1,406.70, which was 
his rate of pay with the respondent employer on the date before he retired in 2008.   

 
On appeal, the respondent contends the ALJ committed error in finding that the 

presumption in § 8-41-209(2)(a) was not overcome and in calculating the applicable 
AWW to be the claimant’s wage rate prior to his retirement.  

 
I. 

 
The respondent contends on appeal that the ALJ improperly rejected the evidence 

of cancer risks posed by non-occupational sources as discussed by Dr. Weiss and by Dr. 
Skarloff.  It argues the legal conclusion of the ALJ that “although the risks from smoking 
as detailed by Drs. Weiss and Skarloff are significant, the risks do not constitute a cause,” 
is inconsistent with the holding of the Court of Appeals in Town of Castle Rock v. 
Industrial Claim Appeals Office, _ P.3d _, (Colo. App. No. 12CA2190, July 3, 2013), 
cert. granted, (October 15, 2013).  We disagree and find the ALJ did rule in accordance 
with Town of Castle Rock.      

 
The nature of the evidence necessary to overcome the presumption of work 

relatedness posed by § 8-41-209(2)(a) has been the subject of two potentially varying 
decisions from the Court of Appeals.  In City of Littleton v. Industrial Claim Appeals 
Office, _ P.3d_, (Colo. App. No. 10CA1494, November 1, 2012), cert. granted, (October 
15, 2013), the Court found the respondent employer had not overcome the presumption in 
the statute because the employer did not establish either that (1) the firefighter’s 
occupational exposure ‘could’ not cause his cancer, or (2) that the occupational exposure 
‘did’ not cause his cancer.  

 
City of Littleton dealt with a claim of brain cancer. The evidence revealed there 

was very little known about environmental causes, or even risk factors, for brain cancer. 
The Court found that in the case of such a paucity of evidence, the employer had not 
established a non-occupational cause for the cancer.  However, the corresponding lack of 
evidence to show that firefighting did cause the brain cancer was not consequential 
because the statutory presumption served to link the cancer to the claimant’s work 
exposure.    

 
 In Town of Castle Rock v. Industrial Claim Appeals Office, supra, a different 

panel of the Court determined the second option discussed in City of Littleton (that the 
occupational exposure did not cause the cancer) might be shown through “evidence of 
risk factors” rather “than definitive causal links.”  This evidence would be sufficient if it 
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indicated “that a claimant’s injury more likely than not arose from a source outside the 
workplace.” In other words, to satisfy the City of Littleton test, a respondent could seek to 
overcome the presumption and show the occupational exposure did not cause the 
employee’s cancer by introducing evidence that the cancer was caused by another source.  
However, ‘cause’ could be found through evidence showing the ‘likelihood’ of a cause 
and not necessarily a scientifically undisputed cause. The fact finder therefore, should 
consider evidence of ‘risk factors’ attributed to both firefighting exposure and to other 
non-occupational exposures, weigh those risk factors and determine whether the 
employee’s cancer “more likely than not arose from a source outside the workplace.”   

 
The Town of Castle Rock case dealt with skin cancer.  The evidence revealed 

much more was known in regard to the various risk factors pertinent to that condition.  
Therefore, the employer’s evidence that the employee had sustained significant exposure 
to sunlight from non-occupational activities and that he also suffered from a genetic 
predisposition to skin moles, both of which were skin cancer risk factors, could serve to 
overcome the statutory presumption as evidence of a cause of the cancer distinct from 
work conditions.  If found persuasive, this evidence could establish that occupational 
exposure ‘did not’ cause the cancer.    

 

 The Town of Castle Rock Court further observed that requiring an employer to 
establish that a cancer specifically was caused by a source outside the workplace, creates 
a "nearly insurmountable barrier" over which most employers would not be able to climb, 
since the precise cause of most cancers cannot be determined.  

 
Here, the ALJ found persuasive the testimony of Dr. Mayer referencing research 

which showed the impact of smoking to greatly lessen once smoking cessation had 
occurred.  The ALJ also found persuasive Dr. Mayer’s explanation that it was the 
claimant’s firefighting exposure to benzene which was the most pronounced.  Her 
description of gasoline soaked gloves and fuel splashing into the claimant’s face was seen 
as a necessarily significant exposure to benzene.  Dr. Mayer quantified the amount of this 
exposure by citing the claimant’s estimate that he responded to 20 calls involving fuel 
leaks each year over his 34 year tenure.  This would amount to 680 calls to mitigate fuel 
leaks during that time.  The ALJ did note that the evidence presented by Dr. Weiss and 
Dr. Skarloff was significant to show non occupational risks for the development of AML 
through smoking.  While the ALJ stated “the risks [of smoking] do not constitute a 
cause,” this finding is a summation of his conclusion that the comparison of risk factors 
from firefighting versus those from smoking was not persuasive that a cause for the AML 
was more likely than not to be non-occupational.  We find this analysis by the ALJ to be 
consistent with the decisions in both City of Littleton and in Town of Castle Rock.      
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We may not alter the ALJ’s factual findings if substantial evidence supports them. 

§ 8-43-301(8).  Panera Bread, LLC v. Industrial Claim Appeals Office, 141 P.3d 970, 
972 (Colo. App. 2006). The findings of the ALJ are supported by substantial evidence.  
This is principally the reports and testimony of Dr. Mayer.  We do not find cause to 
amend those findings.  

 
II. 

 
The respondent challenges the finding of the ALJ in regard to the AWW by 

arguing the ALJ did not endeavor to arrive at a fair approximation of the claimant’s wage 
loss at the time of death.  Instead, it is asserted the ALJ used as the AWW the wage rate 
in existence before the claimant retired from his firefighting job. Because the claimant 
voluntarily retired, and was then healthy for several years prior to his AML diagnosis, the 
respondent argues the claimant’s wage rate prior to retirement, and years before his 
death, cannot accurately reflect his future wage loss. Insofar as the ALJ relied on the 
discretion provided him by § 8-42-102(3), the respondent urges us to find the ALJ abused 
his discretion.  Instead of using the claimant’s wage rate prior to his retirement, the 
respondent takes the position the AWW should be fixed at the minimum figure specified 
in § 8-42-114.  We agree the ALJ did not make findings appropriate to justify his 
discretion when calculating the AWW.  However, instead of requiring the application of 
the minimum weekly award provided in § 8-42-114, we remand the matter to the ALJ for 
additional findings.  

 
As noted above, § 8-42-114 states death benefits are calculated by multiplying the 

deceased employee’s average weekly wage by two thirds.  There is a provision for 
deriving a maximum award (91% of the state AWW) and a minimum award (25% of the 
applicable maximum).  Section 8-41-209(1) specifies that the firefighter incurred cancer 
conditions described in that section are considered an occupational disease.  The date of 
injury for an occupational disease is the date of the onset of disability. The onset of 
disability occurs when the occupational disease impairs the claimant’s ability effectively 
and properly to perform his or her regular employment, or render the claimant incapable 
of returning to work except in a restricted capacity.  Ricks v. Industrial Claim Appeals 
Office, 809 P.2d 1118 (Colo. App. 1991).  In Henderson v. RSI, Inc. 824 P.2d 91 (Colo. 
App. 1991), the deceased employee expired due to cancer resulting from occupational 
exposure to asbestos.  The claimant’s last exposure to asbestos occurred in 1977.  The 
claimant was in good health at that time and he continued working in other fields and saw 
his income increase. He was diagnosed with lung cancer in 1983 and died in 1990.   The 
court noted the date of onset for the employee’s injury was in 1983.  Therefore, the 
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AWW to be applied to the claim pursuant to § 8-42-102(2), referencing the wages 
received at the “time of injury,” was to be calculated based on the employee’s wages 
received in 1983. This sequence of events is parallel to those in this case. The claimant 
was healthy at the time of his last injurious exposure and did not suffer any functional 
disability until several years later when he was diagnosed with AML in 2011.  
Accordingly, the application of § 8-42-102(2) to this matter would require the AWW to 
be based upon the wages earned by the claimant at the time of his diagnosis in 2011.  

 
However, §8-42-102(3) grants the ALJ substantial discretion to modify the AWW 

if, for any reason, the method prescribed in § 8-42-102(2) will not fairly compute the 
wage in view of the particular circumstances of the case.  Pizza Hut v. Industrial Claim 
Appeals Office, 18 P.3d 867 (Colo. App. 2001).  The overall objective in calculating the 
AWW is to arrive at a “fair approximation of the claimant’s wage loss and diminished 
earning capacity.”  Campbell v. IBM Corp., 867 P.2d 77, 82 (Colo. App. 1993). An abuse 
of discretion is not shown unless the ALJ’s determination of the AWW is  “beyond the 
bounds of reason,” as where it is unsupported by the evidence or contrary to applicable 
law.  Pizza Hut v. Industrial Claim Appeals Office, supra.    

 
In his order, the ALJ noted the claimant had no earnings in 2011.  The ALJ also 

observed that the claimant had been retired for five years as of the time of his death. In 
his findings of fact, the ALJ surmised the claimant was in good health when he retired 
and he voluntarily elected to retire in 2008.  Ms. Rold testified that between 2008 and 
2011, the claimant participated in extensive travel, in camping trips, and in the gutting 
and remodeling of their house.  The claimant also performed volunteer work.  However, 
he was never further employed, nor did he seek employment after retirement. He did 
undergo a total hip replacement a few months prior to retirement.  

 
The ALJ reasoned that applying the minimum award specified in § 8-42-114 

would “not constitute a fair approximation of claimant’s wage loss during his lengthy 
employment with Employer.”  Instead, the ALJ resolved that “claimant’s AWW at the 
time of his retirement or $1,406.70 constitutes a fair approximation of the wage loss and 
diminished earning capacity.”  Without more, we cannot determine why the ALJ feels the 
minimum award is inadequate or why wages earned prior to the claimant’s voluntary 
withdrawal from the labor market are a fair approximation of future wage loss.  

 
The ALJ cited as support two prior decisions of the Panel.  However, those cases 

are not useful in the circumstances of this case.  In Pettigrew v. Union Carbide Corp., 
W.C. No. 4-422-345 (April 5, 2000), the deceased employee died from silicosis after 
receiving exposure at work.  It was found that the employee’s retirement from his mining 
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job was caused by his silicosis.  In that situation, we deemed it reasonable to base the 
AWW on the employee’s wages earned prior to retirement.  There was a ‘but for’ 
relationship between the occupational disease and the wage loss measured by the last 
wages received. In this case, there is no similar evidence that the occupational disease led 
to the claimant’s retirement.  The claimant decided in 2004 to elect to retire within four 
years as required by the respondent’s DROP retirement plan.  That was seven years prior 
to his diagnosis of AML and any loss due to disability.  The Pettigrew case is therefore 
not illuminating in regard to this matter.   

 
In Thielsen v. Rockwell International Co., W.C. No. 4-263-037 (May 28, 1997), 

we set aside a determination by an ALJ that had also calculated the AWW as represented 
by the wages the deceased employee received prior to his retirement from the employer’s 
job. The employee died from beryllium disease due to work exposures in 1995, eleven 
years subsequent to his retirement. On remand, the ALJ concluded the AWW should 
instead, be based upon the rate of the employee’s pension and Social Security benefits.  
We affirmed this determination by noting the amounts of these benefits were tied to some 
degree to the length and pay rate of the employee’s employment and they reflected the 
economic loss the employee’s dependents would actually experience due to the 
employee’s death. However, our determination that the calculation of the AWW using 
preretirement wages was in error cannot be seen as support for the ALJ’s contrary result 
in this case.  

 
In Gurule v. Royalgold, Inc., W.C. No. 4-696-191 (January 25, 2008), we set aside 

the ALJ’s calculation of the AWW pursuant to § 8-42-102(3).  The ALJ had used the 
claimant’s wages earned at the time of the last injurious exposure to silica dust which had 
led to the employee’s occupational disease of silicosis.  The employee had worked 
elsewhere after his retirement from the employer’s mining job and had earned a higher 
wage before becoming disabled from further work.  Because the ALJ had failed “to 
identify factual circumstances in support of the general conclusion that the AWW [from 
the employer’s mining job] fairly approximates the claimant’s wage loss” we remanded 
the matter to the ALJ for specific findings and a new determination of the AWW.  The 
same result is appropriate in this matter.  Death benefits are not interchangeable with a 
general damages award in wrongful death litigation.  They are designed to replace to the 
extent of two thirds the loss of income dependents suffer due to the work induced death 
of the employee.  The ALJ therefore, must make findings which identify “the claimant’s 
wage loss and diminished earning capacity.”  The ALJ may find the claimant’s 
preretirement wages correspond to this loss, but the analysis should indicate why the 
claimant can be seen as having had a reasonable expectation for achieving that level of 
earnings except for his death.  If not, the ALJ may rely on other evidence indicating wage 
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loss such as retirement or disability income or vocational information corresponding to 
the loss of wage earning opportunities. See, Foster v. Ralph Foster & Sons, W.C. No. 3-
101-998 (August 23, 1993).   

 
Accordingly, we affirm the ALJ’s decision insofar as it finds the claimant’s death 

to be compensable and awarded the claimant’s widow death benefits.  We remand the 
matter to the ALJ for further findings in regard to the average weekly wage.  At his 
discretion, the ALJ may conduct further evidentiary proceedings pertinent to the remand.  

 
IT IS THEREFORE ORDERED that the ALJ’s order issued July 29, 2014, is 

affirmed as to the finding of compensability and remanded regarding the issue of the 
average weekly wage as discussed above.  

 
 

  INDUSTRIAL CLAIM APPEALS PANEL 
 

 
  ___________________________________ 
  David G. Kroll 

 
 

  ___________________________________ 
  Brandee DeFalco-Galvin 
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¶ 1 In this workers’ compensation action, we reject the principal 

argument of claimant, Brian Kilpatrick, that his right to equal 

protection of the law was violated because district court judges 

must disclose their financial contributions, while workers’ 

compensation prehearing administrative law judges (PALJs), and 

administrative law judges (ALJs) and members of the Industrial 

Claim Appeals Office (Panel) do not.  Because we conclude that 

those ALJs and Panel members are required to disclose their 

financial contributions, we further conclude that claimant’s right to 

equal protection was not abridged.   

¶ 2 Claimant seeks review of a final order of the Panel affirming 

the decision of an ALJ that had denied his petition to reopen.  The 

ALJ found neither a mistake of fact nor a change of condition 

meriting reopening.  We conclude that substantial evidence 

supports the ALJ’s reopening determination, reject claimant’s other 

arguments for setting aside the Panel’s order, and therefore affirm. 

I.  Background 

¶ 3 Claimant sustained an admitted, compensable injury to his 

left wrist in June 2011 while pulling a pallet in the course and 
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scope of his employment with employer, Goodwill Industries of 

Denver.  An MRI taken in August 2011 revealed a tear of the 

ligaments and tissues in his wrist.  Dr. Mitchell Fremling performed 

an endoscopic TFCC debridement and “distal ulnar shortening” 

surgery of the left wrist about two weeks after the tear was 

discovered.  

¶ 4 Claimant continued to complain of pain in his wrist post-

surgery.  In December 2011, a different doctor, Dr. Jason Rovak, 

gave claimant a steroid and lidocaine injection in his wrist to ease 

his pain complaints.  However, the wrist injection did not relieve 

claimant’s symptoms.  After the unsuccessful injection, Dr. Rovak 

noted that he did not have any further treatment options “to offer 

this patient” nor any interventions that he felt “confident will 

address his discomfort.”  

¶ 5 In March and April 2012, through Dr. Fremling and his 

authorized treating physician (ATP), Dr. David Yamamoto, claimant 

sought authorization for a second surgery to shorten the ulnar bone 

of his left wrist.  Employer’s insurer, Pinnacol Assurance, denied 

the request.  Dr. Fremling then observed that he had nothing more 
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“to offer this patient.”   

¶ 6 Soon after, Dr. Yamamoto placed claimant at maximum 

medical improvement (MMI) as of June 27, 2012, with a fifteen 

percent scheduled impairment of the left upper extremity.  Dr. 

Yamamoto noted, “I am not in favor of further surgery as his failure 

to improve with the recent diagnostic injection coupled with his 

somewhat fragile psychological state and pain complaints make him 

in my opinion a poor surgical candidate.”   

¶ 7 Two other physicians, who were retained by employer, Dr. 

Jonathon Sollender and Dr. Brian Lambden, agreed that a second 

ulnar-shortening surgery was neither reasonable nor necessary and 

would not relieve claimant’s symptoms.  Indeed, Drs. Sollender and 

Lambden opined that claimant did not present with a “positive 

ulnar” bone structure — in which the ulna is longer than the radius 

— and, consequently, ulnar shortening surgery would be of no 

benefit to him.   

¶ 8 Employer filed a final admission of liability (FAL) based on Dr. 

Yamamoto’s MMI determination and scheduled impairment rating 

of the left upper extremity.  It is undisputed that claimant neither 
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requested a division-sponsored independent medical examination 

(DIME) nor otherwise objected to the FAL.  The FAL therefore 

became final and unappealable. 

¶ 9 In late 2012 and early 2013, Dr. Yamamoto referred claimant 

to another physician, Dr. David Conyers, because claimant 

continued to complain of pain in his left wrist.  Despite not finding 

“a structural abnormality . . . to explain his continued symptoms,” 

and X-rays showing “that the ulnar shortening [was] adequate . . . 

[and that] claimant had “an ulnar neutral slightly ulnar negative” 

presentation, Dr. Conyers recommended further arthroscopy to 

examine the wrist.  He therefore submitted a request for 

authorization for the procedure to employer’s insurer, Pinnacol 

Assurance.  Later, upon reviewing MRI films of claimant’s left wrist, 

Dr. Conyers opined that, contrary to other physicians’ 

interpretations, claimant was actually ulnar positive and would 

benefit from further ulnar shortening surgery.  Pinnacol 

nevertheless denied the request. 

¶ 10 Subsequently, in February 2013, Dr. Yamamoto signed a 

statement indicating he agreed with Dr. Conyers’ surgery 
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recommendation, and noted that claimant “should be off MMI.”  

Several months later, in August 2013, Dr. Yamamoto signed a 

statement apparently intending to rescind his June 2012 MMI 

determination by checking a box next to the following statement 

drafted by claimant’s counsel: 

In addition to my report of February 12, 2013, 
wherein I rescinded the MMI date of June 27, 
2012, I would clarify that, in retrospect, I was 
mistaken to place [claimant] at MMI on that 
date.  Based on subsequent reports by Dr. 
David Conyers, [claimant] needs further 
treatment before he reaches MMI.  It was a 
mistake to place [claimant] at MMI on June 27, 
2012, and I have rescinded that determination. 
 

Based on these statements, as well as the report of Dr. Conyers, 

claimant petitioned to reopen his claim, arguing that Dr. Yamamoto 

erred by placing him at MMI in June 2012, and that his condition 

had changed.   

¶ 11 As part of the ensuing litigation, claimant served employer 

with an interrogatory inquiring whether anyone working for or 

associated with Pinnacol or employer’s counsel had given any gifts 

“of monetary value” to anyone working for the prehearing unit of the 

Division of Workers’ Compensation, the Office of Administrative 
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Courts, or the Panel.  After employer declined to provide the 

information on the grounds that the request was overly burdensome 

and harassing, claimant moved to compel.  He argued that because 

he could not obtain the information “automatically” through public 

financial disclosure, his discovery request was the “only way to 

obtain this information.”  However, claimant’s discovery request 

was denied.   

¶ 12 A hearing on claimant’s reopening request later proceeded 

without the requested discovery.  After listening to claimant’s and 

Dr. Sollender’s testimony, reading the transcripts of the depositions 

of Drs. Yamamoto, Lambden, and Conyers, and reviewing the 

documentary evidence submitted by the parties, the ALJ denied 

claimant’s request to reopen.  Relying on the opinions of Drs. 

Sollender and Lambden, the ALJ was not persuaded that either a 

mistake had been made or that claimant’s condition had changed.  

She also found that Dr. Yamamoto’s opinion was “equivocal” and 

concluded that he had not rescinded his MMI determination.  

Finally, she rejected Dr. Conyers’ recommendation for additional 

surgery, concluding that his reliance on the MRI was inconsistent 

 

34



 

 

 

7

 

with the opinions of Drs. Sollender, Lambden, Rovak, and Fremling, 

who concurred that ulnar variance should be determined by X-ray, 

not MRI.  The Panel affirmed the ALJ’s denial and dismissal of 

claimant’s petition to reopen.     

¶ 13 Claimant now appeals.  He raises a number of arguments on 

appeal, which can be summarized as follows: (1) he was entitled to 

discovery pertaining to any financial contributions Pinnacol or its 

employees made to PALJs, ALJs, or Panel members; (2) the lack of 

financial information about PALJs, ALJs, and Panel members 

violates his right to equal protection under the law; (3) the ALJ was 

bound by Dr. Yamamoto’s February and August 2013 notes stating 

that claimant was no longer at MMI; (4) substantial evidence does 

not support the ALJ’s determination that Dr. Yamamoto did not 

rescind his June 2012 MMI determination; and (5) the ALJ made 

numerous evidentiary errors requiring reversal and remand, 

including (a) denying his request for sanctions for employer’s 

alleged failure to disclose MRI films; (b) considering other 

physicians’ MMI opinions even though the ALJ was bound by Dr. 

Yamamoto’s February and August 2013 notes apparently rescinding 
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MMI; (c) permitting employer’s counsel to question employer’s 

expert about an opinion that allegedly was not disclosed; (d) 

imposing an impossible burden on claimant’s counsel by inquiring 

what documents he claimed had not been disclosed; and (e) denying 

his request to call employer’s counsel as a witness even though she 

“repeatedly testified” during the hearing and in deposition. 

II.  Preservation of Claimant’s Arguments 
 

¶ 14 We first address employer’s contention that numerous 

arguments asserted here by claimant were not preserved for our 

review.  Employer argues that claimant failed to object to certain 

evidence, failed to make offers of proof, and failed to seek review of 

the denial of his motion to compel before either the ALJ or the 

Panel, all of which constituted waiver of these arguments on appeal.  

However, our review of the record reveals that claimant repeatedly 

objected to testimony and evidence, and discussed his positions at 

length with the ALJ.  In general, an objection adequately preserves 

an issue for appellate review “so long as it calls the court’s attention 

to the specific point it addresses.”  See Vaccaro v. Am. Family Ins. 

Grp., 2012 COA 9, ¶ 52.  We note, too, that claimant challenged the 
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denial of his motion to compel in his brief in support of his petition 

to review before the Panel.   

¶ 15 Nor are we persuaded that the PALJ’s decision had to be 

reviewed by the ALJ to preserve the issue for appellate review.  We 

know of no such rule.  To the contrary, “rulings of a PALJ are 

binding on the parties.  No provision stays interlocutory orders 

entered by a PALJ pending review by an ALJ.”  Kennedy v. Indus. 

Claim Appeals Office, 100 P.3d 949, 950 (Colo. App. 2004).  While it 

is true that a PALJ’s order “may be addressed at the subsequent 

hearing,” and that an ALJ has authority to override a PALJ’s ruling, 

the statute authorizing PALJs to decide certain issues does not 

make ALJ review a prerequisite for appellate review.  Indus. Claim 

Appeals Office v. Orth, 965 P.2d 1246, 1254 (Colo. 1998) (emphasis 

added); Dee Enters. v. Indus. Claim Appeals Office, 89 P.3d 430, 441 

(Colo. App. 2003); § 8-43-207.5, C.R.S. 2014.  The only authority 

cited by employer that explicitly supports its position is a Panel 

decision.  See Quinn v. Tire Centers, LLC, (W.C. No. 4-712-600, Oct. 

9, 2007).  However, we are “not bound by the Panel’s decisions in 

other workers’ compensation cases.”  Olivas-Soto v. Indus. Claim 
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Appeals Office, 143 P.3d 1178, 1180 (Colo. App. 2006).  

Consequently, we will address claimant’s arguments.   

III.  Disclosure of Financial Ties Between Pinnacol, ALJs and Panel 
Members 

 
¶ 16 Claimant first alleges errors and abuses of discretion by the 

ALJ for denying his discovery request pertaining to Pinnacol’s 

financial disclosures.  He argues that workers’ compensation 

litigants are treated inequitably as compared to litigants in district 

court because workers’ compensation litigants do not have access 

to PALJs’, ALJs’, and Panel members’ financial disclosures.  We are 

not persuaded that any error occurred that violated claimant’s right 

to equal protection. 

A.  Facts Pertaining to Financial Disclosures 

¶ 17 Claimant posed the following interrogatory to employer: 

Please detail anything of monetary value that 
has been provided by Pinnacol Assurance or 
Ruegsegger, Simons, Smith & Stern, or any 
board member, partner or shareholder thereof, 
to any employee, staff or member of the 
Prehearing Unit of the Division of Workers’ 
Compensation, Office of Administrative Courts 
or the Industrial Claim Appeals Office within 
the last five years, including, but not limited 
to, gift cards, trips, checks, gifts, etc. 
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Employer objected to this interrogatory on the ground that it was 

overly broad, ambiguous, irrelevant, and harassing.  Claimant 

moved to compel the requested discovery.  A PALJ agreed with 

employer that the request was not relevant and was “over-

burdensome.”  He therefore denied claimant’s motion to compel.   

B.  No Abuse of Discretion to Deny Discovery 

¶ 18 An ALJ is justified in using his or her discretion in the 

discovery process “to protect a party from discovery requests that 

would cause annoyance, embarrassment, oppression, or undue 

hardship or expense.”  Sheid v. Hewlett Packard, 826 P.2d 396, 398 

(Colo. App. 1991).  An ALJ abuses his or her discretion only if the 

evidentiary ruling “exceeds the bounds of reason.”  Coates, Reid & 

Waldron v. Vigil, 856 P.2d 850, 856 (Colo. 1993) (quoting Rosenberg 

v. Bd. of Educ. of Sch. Dist. # 1, 710 P.2d 1095, 1098-99 (Colo. 

1985)). 

¶ 19 Claimant argues that employer should have been required to 

produce records of any financial ties between Pinnacol and its 

employees and the ALJs or other employees of the division of 

workers’ compensation because “the questions were reasonably 
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calculated to lead to the discovery of admissible evidence.”  Citing 

Belle Bonfils Memorial Blood Center v. District Court, 763 P.2d 1003, 

1013 (Colo. 1988), claimant argues that the ALJ misapplied the 

standard by failing to weigh the competing interests of his right to 

know if ALJs and Panel members are receiving any funds from 

Pinnacol, its employees, or its attorneys against employer’s and 

Pinnacol’s right to be free from harassing and burdensome 

discovery requests.  However, claimant’s reliance is misplaced.   

¶ 20 The PALJ in this case held a hearing at which the parties 

articulated reasons for and against production.  He therefore heard 

and weighed these factors before denying claimant’s discovery 

request.  Moreover, unlike the plaintiffs in Belle Bonfils, who could 

not prosecute their claims without reviewing the requested 

documents, claimant here has not demonstrated that his case 

hinges on information these requested financial records may reveal.  

To the contrary, the disclosure of the financial records of hundreds 

of Pinnacol employees has no direct bearing on claimant’s request 

to reopen his claim.  Indeed, claimant made no offer of proof to the 

PALJ, the ALJ, or to us that the interrogatory was reasonably 

 

40



 

 

 

13

 

calculated to lead to the discovery of admissible evidence.  Nor did 

he offer to narrow his request to the PALJ and ALJ in his case.  

While such evidence could be relevant if there were a basis to 

believe that an ALJ in this case accepted potentially inappropriate 

gifts, claimant has made no such showing and has not 

demonstrated any basis for believing that such gifts were made. 

¶ 21 Claimant also fails to articulate how the PALJ’s ruling 

“exceeded the bounds of reason.”  See Coates, Reid & Waldron, 856 

P.2d at 856.  Nor does he explain why imposing the proposed 

document production and interrogatory response requirement on 

employer is outweighed by the mere possibility of discovering an 

inappropriate financial tie.  See Sheid, 826 P.2d at 398.  Absent a 

showing that the discovery request would lead to the production of 

admissible evidence, the ALJ properly concluded that the request 

was overly broad.  Therefore, we cannot say that the PALJ abused 

his discretion in denying claimant’s request.  See id. 

C.  No Equal Protection Violation for Denial of Request to Produce 
Financial Records 

 
¶ 22 Claimant next contends that the denial of his request for 

Pinnacol’s financial records violated his right to equal protection 
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under the law.  In particular, he argues that workers’ compensation 

litigants are unfairly hampered in their pursuit of claims because, 

unlike litigants pursuing actions in district courts, workers’ 

compensation litigants do not have access to PALJs’, ALJs’ or Panel 

members’ financial disclosures.  Litigants pursuing actions in 

“courts of record” can obtain from the secretary of state a “written 

disclosure” of the income, capital gains, financial interests, property 

interests, and business associations, among other information, of 

“each justice or judge of a court of record.”  § 24-6-202(1), (2), 

C.R.S. 2014.  Claimant argues that there is no comparable 

disclosure mandate applied to PALJs, ALJs and Panel members, 

and that this disparity violates his Fourteenth Amendment 

guarantee of equal protection under the law. 

¶ 23 Employer argues that an executive order issued in 2001 and 

discussed in Youngs v. Industrial Claim Appeals Office, 2012 COA 

85M, ¶ 62, imposed a duty on “all administrative law judges [to] 

adhere to the Colorado Code of Judicial Conduct.” Executive Order 

No. D 008 01, Strengthening Colorado’s Administrative Justice 

System (May 29, 2001).   
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¶ 24 Colorado Code of Judicial Conduct (C.J.C.) Rule 3.15 provides 

that: 

(A) A judge shall publicly report the source 
and amount or value of: 

 
(1) compensation received for 

extrajudicial activities as permitted by 
Rule 3.12; 

 
(2) gifts and other things of value as 

permitted by Rule 3.13(C), unless the 
value of such items does not exceed 
the statutory amount specified in Title 
24, Article VI of the Colorado Revised 
Statutes; and 

 
(3) reimbursement of expenses and 

waiver of fees or charges permitted by 
Rule 3.14(A). 

 
Thus, employer argued that the executive order subjects all ALJs 

and Panel members to the financial reporting requirements outlined 

in the C.J.C.  Employer contends that, contrary to the assumption 

underlying claimant’s position, workers’ compensation claimants 

should have access to the same financial disclosure information as 

is available to civil litigants in courts of record.  Accordingly, 

employer reasons, claimant cannot establish any equal protection 

violation.   
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¶ 25 We granted claimant’s request for supplemental briefing on 

this issue.  Based on our review of the parties’ and the Panel’s 

supplemental briefs on this issue, we agree with employer and the 

Panel that section 24-6-202 does not violate the Equal Protection 

Clause. 

1.  Governing Law 

¶ 26 “The threshold question in an equal protection challenge is 

whether the legislation results in dissimilar treatment of similarly 

situated individuals.”  Pepper v. Indus. Claim Appeals Office, 131 

P.3d 1137, 1140 (Colo. App. 2005), aff’d on other grounds sub nom. 

City of Florence v. Pepper, 145 P.3d 654 (Colo. 2006).  “To violate 

equal protection provisions, the classification must arbitrarily single 

out a group of persons for disparate treatment from other persons 

who are similarly situated.”  Peregoy v. Indus. Claim Appeals Office, 

87 P.3d 261, 265 (Colo. App. 2004). 

¶ 27 Claimant argues that we should apply a strict scrutiny 

standard in reviewing “the lack of public financial disclosures for 

judges who hear and decide workers’ compensation cases.”  He 

contends that because the right to a fair hearing is fundamental, 
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the lack of public disclosure of ALJ’s and Panel member’s financial 

records is only permissible if it promotes a compelling state interest 

in the least restrictive manner possible.  The Panel asserts that we 

should apply a rational basis standard of review because section 

24-6-202 does not affect a fundamental right or adversely affect a 

suspect class.  We need not determine which standard applies here, 

because we conclude that workers’ compensation claimants and 

district court litigants are not subject to disparate treatment. 

2.  Analysis 

¶ 28 Here, claimant challenges the constitutionality of PALJs, ALJs, 

and Panel members presiding over workers’ compensation 

claimants when these officers, unlike judges who derive their 

powers from Article VI of the Colorado Constitution, are not 

required to disclose their financial records.  We are not persuaded 

by claimant’s contentions for three reasons.   

¶ 29 First, the C.J.C., by its own terms, applies broadly “to all full-

time judges,” which it defines as “anyone who is authorized to 

perform judicial functions, including an officer such as a 

magistrate, referee, or member of the administrative law judiciary.”  
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C.J.C. Application I(A), (B) (emphasis added).  The C.J.C. thus 

unambiguously and expressly applies to PALJs, ALJs, and Panel 

members, contrary to claimant’s assertion.   

¶ 30 Second, section 24-30-1003(4)(a), C.R.S. 2014, provides that 

ALJs appointed pursuant to this section shall be subject to the 

standards of conduct set forth in the C.J.C.  We agree with 

claimant, employer, and the Panel that this statute unambiguously 

requires workers’ compensation ALJs to comply with the financial 

disclosure provisions contained in section 3.15 of the C.J.C.   

¶ 31 Third, the Panel concedes, based on Youngs, ¶¶ 58-60, that 

the executive order applies to the Panel.  Since the Panel is charged 

with interpreting the statutes and regulations governing the 

Division of Workers’ Compensation, we defer to the Panel’s 

“reasonable interpretations” of its own regulations, and only set 

aside the Panel’s interpretation “‘if it is inconsistent with the clear 

language of the statute or with the legislative intent.’”  Zerba v. 

Dillon Cos., 2012 COA 78, ¶ 37 (quoting Support, Inc. v. Indus. Claim 

Appeals Office, 968 P.2d 174, 175 (Colo. App. 1998)).  We conclude 

that this principle similarly applies to its interpretation of the 
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executive order.  Accordingly, in light of the Panel’s admission that 

the disclosure rules apply to it and the ALJs, workers’ 

compensation claimants have access to financial disclosure 

information similar to that available to civil litigants pursuing 

claims in district court.  We therefore conclude that claimant has 

not been treated differently from other civil litigants, and has not 

established an equal protection violation. 

¶ 32 Because we have accepted the Panel’s concession that the 

executive order applies to both it and workers’ compensation ALJs 

and PALJs, we need not address claimant’s contention that the 

executive order is unconstitutional.  In any event, we note that 

claimant’s challenge to the executive order, if successful, would 

invalidate the basis for Panel members to provide financial 

disclosures, and would thus be contrary to his obtaining such 

disclosures.   

¶ 33 Claimant next alleges that “an equal protection violation 

results” because “each justice or judge of a court of record” is 

subject to the financial reporting requirements of section 24-6-202, 

which is broader and more onerous than the reporting 
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requirements enumerated in C.J.C. 3.15.  While we acknowledge 

that the statute and the rule do not require the same financial 

disclosures, we conclude that no equal protection violation results 

because both require disclosure of gifts of the type claimant’s 

request for production of documents suggests are of most concern 

to him — the disclosure of any gifts an ALJ or Panel member may 

receive from an insurer. 

¶ 34 At oral argument, claimant argued in the alternative that even 

if the executive order effectively applies the C.J.C.’s financial 

disclosure requirements to “member[s] of the administrative law 

judiciary,” such disclosures have not been made to date and 

information detailing gifts to PALJs, ALJs, and Panel members is 

not available to workers’ compensation litigants.  In addition, he 

observed that no implementing regulations have been adopted 

identifying an individual or agency to whom such disclosures 

should be made.  Even if claimant’s statement is correct, claimant’s 

remedy is with the Division of Workers’ Compensation, or the Office 

of Administrative Courts, not with this court.   

¶ 35 Last, to the extent claimant questions the efficacy of previous 
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opinions of this court in his supplemental brief, we refer to our 

order of December 30, 2014, limiting the scope of supplemental 

briefing and expressly denying the motion for supplemental briefing 

to the extent claimant sought to revisit these earlier opinions.  

Accordingly, we decline to address these arguments raised now in 

claimant’s supplemental brief. 

¶ 36 Because section 24-30-1003(4)(a) and the executive order 

require PALJs, ALJs, and Panel members to disclose their financial 

records and gifts, the premise upon which claimant’s allegation of 

an equal protection violation rests is fatally flawed.  Accordingly, we 

conclude that claimant has not established that his right to equal 

protection has been violated.  

IV.  Dr. Yamamoto’s MMI Determination 

¶ 37 Claimant alleges that the ALJ erred by rejecting Dr. 

Yamamoto’s apparent retraction of his MMI determination.  He 

argues that the ALJ was bound by the retraction and erred in 

concluding otherwise.  We disagree. 

A.  ALJ Was Not Bound to Accept MMI Retraction   

¶ 38 Claimant argues that under Blue Mesa Forest v. Lopez, 928 
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P.2d 831 (Colo. App. 1996), Dr. Yamamoto’s retraction of MMI was 

binding on the ALJ.  In Blue Mesa, an ALJ determined that the 

claimant’s ATP “had effectively retracted his first opinion concerning 

MMI and had adopted” the opinion of a specialist that the claimant 

had reached MMI nine months later than the ATP’s initial MMI 

determination.  Id. at 833.  Claimant contends that because the 

facts here mirror those in Blue Mesa, the same outcome is 

mandated. 

¶ 39 However, this analysis ignores procedural distinctions between 

this case and Blue Mesa and ignores Blue Mesa’s holding that when 

an ATP issues conflicting MMI reports, “it is for the ALJ to resolve 

the conflict, and the ALJ may do so without requiring the claimant 

to obtain an IME.”  Id.  In Blue Mesa, unlike here, the ALJ found 

that the ATP had retracted his earlier MMI determination, a finding 

that the Panel and a division of this court both affirmed.  Thus, 

when Dr. Yamamoto signed a statement seeking to retract his 

earlier MMI determination, it was within the ALJ’s discretion to 

accept or reject that retraction.  Contrary to claimant’s 

interpretation of Blue Mesa, the ALJ was not bound to accept one of 
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Dr. Yamamoto’s reports over another.  See id. 

¶ 40 In addition, as the Panel points out, Dr. Yamamoto’s June 

2012 MMI determination became final and unappealable because 

claimant admittedly did not challenge employer’s FAL.   

Once the treating physician has determined 
the claimant to be at MMI, the employer or 
insurer may file an FAL.  § 8-42-
107.2(2)(a)(I)(A), [C.R.S. 2014].  Unless the 
claimant requests the selection of an 
independent medical examiner within thirty 
days, the treating physician’s findings and 
determinations are binding on all parties and 
on the Division.  § 8-42-107.2(2)(b).  
 

Williams v. Kunau, 147 P.3d 33, 36 (Colo. 2006).  Because claimant 

did not object to employer’s FAL or seek a DIME, Dr. Yamamoto’s 

June 2012 MMI determination became final and binding on the 

parties and the ALJ.  This procedural posture distinguishes Blue 

Mesa from the facts currently before the court and renders Blue 

Mesa’s outcome inapposite. 

B.  Substantial Evidence Supported the ALJ’s MMI Finding  

¶ 41 The ALJ found that Dr. Yamamoto’s “opinions were equivocal” 

and that he had “rescinded his determination that [c]laimant 

reached MMI then . . . recanted the rescis[s]ion.”  Consequently, the 
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ALJ concluded that Dr. Yamamoto had not made a mistake in his 

original MMI determination that would warrant reopening.   

¶ 42 Reopening is permitted on several grounds, including mistake.   

See § 8-43-303(1), C.R.S. 2014.  “The ground of ‘mistake’ as used in 

[section 8-43-303] means any mistake, whether of law or fact.”  

Ward v. Azotea Contractors, 748 P.2d 338, 341 (Colo. 1987).  A 

mistake in diagnosis may be “sufficient to justify reopening.”  Berg 

v. Indus. Claim Appeals Office, 128 P.3d 270, 273 (Colo. App. 2005). 

¶ 43 The party attempting to reopen a claim “shall bear the burden 

of proof as to any issues sought to be reopened.”  § 8-43-303(4).  

Thus, claimant bore the burden of demonstrating that a mistake 

meriting reopening had occurred.  See Jarosinski v. Indus. Claim 

Appeals Office, 62 P.3d 1082, 1084 (Colo. App. 2002); City & Cnty. 

of Denver v. Indus. Claim Appeals Office, 58 P.3d 1162, 1164 (Colo. 

App. 2002). 

¶ 44 An ALJ has broad discretionary authority to determine 

whether a claimant has met his burden of proof justifying 

reopening.  See Renz v. Larimer Cnty. Sch. Dist. Poudre R-1, 924 

P.2d 1177, 1181 (Colo. App. 1996).  Indeed, section 8-43-303 states 
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simply that an ALJ “may” reopen a claim if a change in condition or 

mistake is demonstrated.  The statutory reopening authority 

granted ALJs is thus “permissive, and whether to reopen a prior 

award when the statutory criteria have been met is left to the sound 

discretion of the ALJ.”  Cordova v. Indus. Claim Appeals Office, 55 

P.3d 186, 189 (Colo. App. 2002).  An ALJ’s decision to grant or deny 

a petition to reopen may therefore “be reversed only for fraud or 

clear abuse of discretion.”  Wilson v. Jim Snyder Drilling, 747 P.2d 

647, 651 (Colo. 1987); see also Heinicke v. Indus. Claim Appeals 

Office, 197 P.3d 220, 222 (Colo. App. 2008) (“In the absence of 

fraud or clear abuse of discretion, the ALJ’s decision concerning 

reopening is binding on appeal.”).   

¶ 45 Here, the record supports the ALJ’s determination that Dr. 

Yamamoto’s revised opinion was “equivocal,” that he had not 

rescinded his MMI determination, and that no mistake had been 

made meriting reopening.  In his deposition, Dr. Yamamoto testified 

that, in retrospect, claimant “was not at MMI” in June 2012.  

However, he also testified that (1) claimant’s condition remained 

unchanged, with “pain in exactly the same place” in September 
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2013 as it had been in June 2012 when Dr. Yamamoto initially 

placed claimant at MMI; (2) no surgeon opined that surgery would 

have been appropriate in June 2012; (3) he “wish[ed he] would have 

sent [claimant] to [a different surgeon for consult] in June 2012”; 

and, most notably, (4) he declined to characterize his June 2012 

MMI determination as “a mistake.”   

¶ 46 These facts support the ALJ’s conclusion that Dr. Yamamoto 

equivocated about MMI and did not rescind his June 2012 MMI 

determination.  We therefore perceive no “fraud or clear abuse of 

discretion” in the ALJ’s finding that Dr. Yamamoto had not 

rescinded his MMI determination and was not mistaken in placing 

claimant at MMI in June 2012.  See Wilson, 747 P.2d at 651.  

Consequently, we find no fraud or abuse of discretion in the ALJ’s 

denial of claimant’s reopening request or the Panel’s affirmance 

thereof.  See Heinicke, 197 P.3d at 222. 

V.  Challenges to Evidentiary Rulings 
 

¶ 47 Finally, claimant challenges a number of the ALJ’s evidentiary 

rulings.  He essentially argues that employer abused the discovery 

process by failing to disclose evidence and testimony to be 
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presented, both by experts and by counsel.  He argues that as a 

result of these abuses, he was unprepared and surprised by the 

evidence presented at the hearing, and that employer should have 

been sanctioned for its actions.  He contends that these alleged 

abuses warrant setting aside the ALJ’s and Panel’s orders.  We 

disagree. 

A.  No Sanctions Required for Failure to Disclose MRI 
 

¶ 48 Claimant first contends that the ALJ erred by initially ruling 

that employer “could not present MRI films or testimony about the 

films due to non-disclosure by” employer, but later “reversing” 

herself.  He argues that because “the films and testimony” were 

originally excluded, he “did not have the incentive or opportunity to 

cross-examine Dr. Sollender regarding the authenticity of the films” 

and did not lay any foundation to place the MRI films into evidence.  

He further claims that because Dr. Sollender testified about the 

films, “the case was tried by unfair surprise.”  We disagree. 

¶ 49 Our review of the record shows that the ALJ never admitted 

the MRI films.  She ruled that she did not “even need to see that,” 

and that the MRIs were not in evidence.  We have found no 
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indication, and claimant has not pointed us to any, where this 

ruling was reversed.  We therefore see no basis for claimant’s 

argument that the ruling was “reversed” and “surprised” him. 

¶ 50 In addition, contrary to claimant’s contention, the ALJ did not 

bar testimony concerning the MRIs.  Rather, she repeatedly noted 

that testimony regarding the films was admissible and would be 

considered.  She twice stated, “We . . . have the testimony” about 

MRI films, that she would “not strik[e] this witness’s testimony or 

disregard[] it,” and that she would not impose “any sanctions 

against [employer] for any alleged failure to respond to discovery, 

especially when there’s been no motion to compel [and] no 

indication that a prehearing conference was requested in this 

matter.”  In light of the ALJ’s actual ruling, we reject claimant’s 

contention that he was unfairly prejudiced or surprised by the 

alleged “reversal” of her ruling. 

¶ 51 Claimant nonetheless contends that the alleged failure to 

disclose mandated the imposition of a sanction against employer.  

However, “[u]nder section 8-43-207(1), C.R.S. 20[14], the ALJ is 

vested with wide discretion in the conduct of evidentiary 
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proceedings.”  Ortega v. Indus. Claim Appeals Office, 207 P.3d 895, 

897 (Colo. App. 2009).  Therefore, we will not set aside an ALJ’s 

evidentiary ruling concerning sanctions absent a showing that the 

ALJ abused his or her discretion in issuing an order.  See Sheid, 

826 P.2d at 399 (“The appellate standard of review governing 

sanctions under C.R.C.P. 37 is whether the tribunal that imposed 

the sanction abused its discretion.”).   

¶ 52 Here, we perceive no basis for concluding that the ALJ’s 

evidentiary ruling regarding the admissibility of the MRIs and 

testimony about the MRIs exceeded the bounds of reason or 

misapplied the law.  See Coates, Reid & Waldron, 856 P.2d at 856.  

Accordingly, we conclude that the ALJ did not abuse her discretion 

when she denied claimant’s request for sanctions for employer’s 

alleged failure to disclose the MRI films. 

B.  Remaining Alleged Evidentiary Violations 

¶ 53 Claimant’s remaining evidentiary contentions assert various 

abuses of discretion by the ALJ.  Claimant contends that the ALJ 

abused her discretion by (1) admitting Dr. Sollender’s MMI opinion; 

(2) permitting Dr. Sollender to testify beyond the scope of employer’s 

 

57



 

 

 

30

 

disclosures; (3) imposing “an impossible burden” on claimant by 

demanding that he identify which documents were allegedly not 

disclosed; and (4) allowing employer’s counsel to testify as a witness 

but prohibiting claimant from cross-examining her.  We perceive no 

abuse of discretion in any of these rulings. 

¶ 54 As noted above, “[e]videntiary decisions are firmly within an 

ALJ’s discretion, and will not be disturbed absent a showing of 

abuse of that discretion.”  Youngs v. Indus. Claim Appeals Office, 

2013 COA 54, ¶ 40; see also Ortega, 207 P.3d at 897.  As we have 

noted, “[a]n abuse of discretion occurs when the ALJ’s order is 

beyond the bounds of reason, as where it is unsupported by the 

evidence or contrary to law.”  Heinicke, 197 P.3d at 222. 

1.  MMI Opinions of Dr. Sollender 

¶ 55 We know of no statute, case law, or rule that prohibits the 

admission of expert testimony concerning MMI when MMI is in 

dispute.  We have already concluded that Dr. Yamamoto’s 

testimony, reports, and notes concerning MMI conflicted.  

Consequently, the ALJ was not “bound” by Dr. Yamamoto’s 

February and August 2013 notes.  Moreover, if the ALJ was 
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“bound” by any MMI determination, it was the June 2012 MMI date 

and impairment rating because claimant did not challenge 

employer’s FAL based on Dr. Yamamoto’s June 2012 report.  See 

Williams, 147 P.3d at 36.  Accordingly, we reject claimant’s 

contention that the ALJ abused her discretion by admitting Dr. 

Sollender’s MMI opinion. 

2.  Scope of Dr. Sollender’s Testimony 

¶ 56 Claimant also contends that Dr. Sollender’s testimony 

exceeded the scope of employer’s disclosures.  But, we have 

reviewed employer’s extensive interrogatory responses and extensive 

summation of Dr. Sollender’s anticipated testimony and conclude 

that the disclosure broadly incorporated the scope of his testimony.  

Short of providing claimant with an anticipated verbatim transcript 

of what Dr. Sollender was going to say, we are hard-pressed to 

discern what additional disclosure claimant believes he was entitled 

to receive. 

3.  Imposition of Burden to Identify Missing Documents 

¶ 57 Similarly, we find no abuse of discretion in the ALJ’s asserted 

expectation that claimant’s “counsel . . . know things he could not 
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possibly know,” when the ALJ asked claimant’s counsel for 

clarification as to what documents he believed were missing and 

had not been disclosed.  We do not find this question unreasonable 

in light of employer’s counsel’s statement that all relevant 

documents had been produced and that claimant neither moved to 

compel the production of “missing” documents nor requested a 

prehearing conference.  Essentially, the ALJ was asking claimant’s 

counsel to explain what documents he thought were missing, to 

assist her in determining whether employer had violated its 

discovery obligations.  We therefore conclude that the ALJ’s 

questions were not inappropriate. 

4.  Testimony by Employer’s Counsel 

¶ 58 Lastly, claimant argues that employer’s counsel “repeatedly 

testified” at the hearing, but that he was deprived of the opportunity 

to cross-examine her.  He claims he had “no other way [to] impeach 

Dr. Sollender regarding the conversations the former had with 

[employer’s] counsel.”  Nevertheless, claimant’s counsel did not 

question Dr. Sollender about conversations he may have had with 

employer’s counsel.  The statement he points to in support of his 
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claim that employer’s counsel was “testifying” appears to be no 

more than a question posed by examining counsel to a witness.  We 

perceive nothing inappropriate in either the question posed or the 

ALJ’s overruling of claimant’s objection. 

VI.  Conclusion 

¶ 59 Accordingly, we reject claimant’s equal protection challenge, 

and we conclude that the ALJ neither erred nor abused her 

discretion in issuing her rulings in this case.  Because substantial 

evidence supports the ALJ’s decision denying claimant’s request to 

reopen his claim, we will not set aside the Panel’s decision affirming 

it.  See Heinicke, 197 P.3d at 222. 

¶ 60 The order is affirmed. 

 JUDGE TERRY and JUDGE RICHMAN concur. 
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