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AGENDA

PUBLIC BOARD MEETING

April 21, 2015
A public meeting of the State Personnel Board will be held on Tuesday, April 21, 2015, at the Colorado State Personnel Board, 1525 Sherman Street, 1st Floor Conference Room 103, Denver, Colorado 80203.  The public meeting will commence at 9:00 a.m.  
Reasonable accommodation will be provided upon request for persons with disabilities.  If you are a person with a disability who requires an accommodation to participate in this meeting, please notify Board staff at 303-866-3300 by April 16, 2015.
CALL TO ORDER
· Attendance.
· Disclosure of any potential conflicts of interest with regard to present Board business and notice of recusal, if applicable. 
I. REPORT OF DEPARTMENT OF PERSONNEL AND ADMINISTRATION [DPA] AND REPORT OF THE DIVISION OF HUMAN RESOURCES [DHR]
II. PENDING MATTERS AT THE COURT OF APPEALS 
III.
REVIEW OF INITIAL DECISIONS OR OTHER FINAL ORDERS OF THE ADMINISTRATIVE LAW JUDGES ON APPEAL TO THE STATE PERSONNEL BOARD


There are no Initial Decisions or other Final Orders of the Administrative Law Judges on Appeal to the Board this month.
IV.
REVIEW OF PRELIMINARY RECOMMENDATIONS OF THE ADMINISTRATIVE LAW JUDGES TO GRANT OR DENY PETITIONS FOR HEARING

A.
Tanya Sewell v. Department of Human Services, Division of Youth Corrections, Spring Creek Youth Services Center, State Personnel Board case number 2015G044.

Complainant, a probationary employee at Spring Creek Youth Services Center, Department of Human Services, filed a petition for hearing on October 24, 2014, arguing that her discharge was the result of unlawful discrimination based on her disability caused by an on the job injury.  As relief, Complainant is requesting that she be reinstated into the position of Correctional Youth Security Officer I, or at a minimum, be considered for future employment with the State of Colorado.

Respondent argues that Complainant failed to meet her burden of showing that grounds exist under § 24-50-123(3), C.R.S., and/or Board Rule 8-46, 4 CCR 801, that merit a full hearing as: Complainant’s discharge was due to excessive absenteeism and practice of calling off at the last minute; Complainant’s absences were not due to her on the job injury; Complainant failed to provide documentation substantiating that her absences were due to her on the job injury; Complainant’s on the job injury does not qualify as a disability under the Americans with Disabilities Act and the Americans with Disabilities Amendments Act, 42 U.S.C. § 12101 et seq.; and, Complainant has not established that her discharge was due to discrimination under the Colorado Anti-Discrimination Act, §  24-34-401, C.R.S., et seq.  As relief, Respondent requests that the Petition for hearing be denied and dismissed.  


On March 25, 2015, the Administrative Law Judge issued a preliminary recommendation that the petition for hearing be granted.

B.
Paul Barker v. Department of Transportation, State Personnel Board case number 2015G050. 
Complainant, a probationary employee at Colorado Department of Transportation (CDOT or DOT) filed a petition for hearing on November 10, 2014, arguing that his discharge on October 31, 2014, was in retaliation for having filed a whistleblower complaint regarding his immediate supervisor, Braden Biocic, whom Complainant alleges abused his authority and assaulted Complainant.  As relief, Complainant is requesting that he be returned to duty with back pay or front pay if he is unable to return to duty.  

Respondent argues that Complainant failed to meet his burden of showing that grounds exist under § 24-50-123(3), C.R.S., and/or Board Rule 8-46, 4 CCR 801, that merit a full hearing because Complainant was discharged after receiving a rating of unsatisfactory for two consecutive performance review periods and because he continued to use his cell phone while in a safety sensitive position after being reminded several times not to do so.  Complainant is not entitled to a hearing, therefore, because his is a probationary employee that was discharged for unsatisfactory job performance.  Respondent further argues that Complainant cannot demonstrate that his personal grievance is a matter of public concern that comes within the protections of the Whistleblower Act, § 24-50.5-101, C.R.S., et. seq., and that Complainant cannot demonstrate that the alleged disclosure was a motivating or substantial factor in the decision to terminate his employment.  As relief, Respondent requests that the petition for hearing be denied and dismissed. 

On April 8, 2015 the Administrative Law Judge issued a preliminary recommendation that the petition for hearing be denied.

C.
Emmett Malone, Doris Frey (Jung), and Rosendo Majano v. Department of Public Health and Environment, Air Pollution Control Division, State Personnel Board case number 2015G062.

Complainants, air quality modelers working in the Modeling, Meteorology, and Emission Inventory Unit in the Air Pollution Control Division of the Department of Public Health & Environment, filed a petition for hearing on January 5, 2015, arguing that they were denied relief in the grievance process, that Respondent’s grievance responses failed to address the issues they raised, and that Respondent’s grievance procedure fails to comply with the process outlined in Board Rule 8-8.  As relief, Complainants request that step two of the grievance process be repeated, that a meeting be held with Complainants to discuss all of the issues they raise in their formal grievance, and that Respondent’s grievance policy be updated to include all of the elements specified in Board Rule 8-8.
Respondent argues that, because Complainants’ grievance was heard by upper management of DPHE, they received a fair review before their grievance was denied; further, Complainants have not demonstrated a violation of the grievance process.  Respondent state that, its grievance policy substantially complies with Board Rule 8-8; nevertheless, it is in the process of reviewing and revising its Grievance Policy.  Because Complainants had access to Rule 8-8, Complainants were not harmed by any inconsistencies between that Rule and Respondent’s grievance policy.  For all of these reasons, Complainants’ petition for a hearing should be denied.
On March 25, 2015, the Administrative Law Judge issued an amended preliminary recommendation that the petition for hearing be denied.

D.
Constance M. Dalton v. Department of Human Services, Office of Behavioral Health, Colorado Mental Health Institute, State Personnel Board case number 2015G068.

Complainant was terminated from her probationary employment as a Registered Nurse I(RN I) at the Department of Human Services (DHS), Office of Behavioral Health (OBH),

Colorado Mental Health Institute at Fort Logan (CMHI Fort Logan), on December 24, 2014.  She received notice of her termination on December 29, 2014, and filed this appeal with the Board Complainant argues that she was terminated because of her disability and request for accommodation as a diabetic.  She seeks reinstatement; reassignment such that she does not work under any supervisors named in her appeal and information sheet; the granting of a reasonable accommodation; the removal of all negative evaluations from her personnel record and the inclusion of a neutral reference; back pay or front pay as appropriate; any and all compensatory damages available under law; any and all punitive damages available under law; attorneys’ fees and costs allowable under any applicable statute, regulation or other authority; and any other legal or equitable relief as determined by the Board.  
Respondent argues that Complainant was terminated because she committed numerous 

medication errors, not because she had a disability or requested accommodation of a disability.  Respondent further argues that Complainant has failed to establish that she is a qualified individual with a disability, that she never requested accommodation of a disability, and that she was not subjected to retaliation because of her alleged disability or request for accommodation.  Respondent seeks denial of Complainant’s petition for hearing because she has failed to establish grounds that merit a hearing under State Personnel Board Personnel Rule 8-41.
On April 3, 2015, the Administrative Law Judge issued a preliminary recommendation that the petition for hearing be granted.

V.
INITIAL DECISIONS OR OTHER FINAL ORDERS OF THE ADMINISTRATIVE LAW JUDGES 

A.
David S. Turner v. Department of Revenue, Division of Motor Vehicles, State Personnel Board case number 2014B097 (March 13, 2015).
Following an on-the-job injury that left him disabled, Complainant was administratively discharged following the exhaustion of all leave available to him.  Respondent concluded that Complainant could not perform the essential functions of his job and that he could not perform the duties of a number of other jobs considered as possible accommodations.  Respondent failed to engage Complainant in an interactive process to determine whether he could return to his previous position with reasonable accommodation, or whether there was an available job he could perform, with or without accommodation, as required by the ADA, Rule 5-6 and Respondent's ADA Policy No. DOR-047.  Respondent was ordered to reinstate Complainant in a leave without pay status and to engage in a complete interactive process.


VI.
REVIEW OF THE MINUTES FROM THE MARCH 17, 2015 PUBLIC MEETING OF THE STATE PERSONNEL BOARD  

VII.
ACKNOWLEDGMENTS
DECISIONS OF THE STATE PERSONNEL BOARD MADE AT ITS MARCH 17, 2015 PUBLIC MEETING: 
A.
Terrence M. Sullivan v. Department of Transportation, State Personnel Board case number 2014B003, Court of Appeals Number 2014CA1996.
The Board voted to remand the matter to the Administrative Law Judge to determine the amount of damages to Complainant and to address the issue of reinstatement that was deferred pending completion of the interactive process, which is consistent with the order of the Court of Appeals.

B.
Jack Chen v. Department of Human Services, Office of Economic Security, Food Distribution Program, State Personnel Board case number 2014B034.


The Board voted to adopt the Findings of Fact and Conclusions of Law in the Initial Decision of the Administrative Law Judge and to make the Initial Decision an order of the Board.

C.
Anthony Beauford v. Department of Human Services, Colorado State Veteran’s Home at Fitzsimons, State Personnel Board case number 2014G085.
The Board voted to adopt the Preliminary Recommendation of the Administrative Law Judge and grant the petition for hearing.
D.
Todd C. Crow v. Department of Corrections, State Personnel Board case number 2015G029.

The Board voted to reject the Preliminary Recommendation of the Administrative Law Judge and grant the petition for hearing.
E.
Joel F. Wade v. Department of Public Health & Environment, Center for Health & Environmental Data, State Personnel Board case number 2015G056.

The Board voted to adopt the Preliminary Recommendation of the Administrative Law Judge and deny the petition for hearing.
F.
Jennie Sinclair v. Department of Natural Resources, Colorado Parks & Wildlife, State Personnel Board case number 2015S009.  

The Board voted to adopt the Preliminary Recommendation of the Administrative Law Judge and grant the petition for hearing.

VIII.     
ADMINISTRATIVE MATTERS & COMMENTS

A. ADMINISTRATIVE MATTERS

· Cases on Appeal to the Board and to Appellate Courts
B. OTHER BOARD BUSINESS 
● 
Adjustments to format of Preliminary Recommendation
●
Status on SPB staffing

C.
GENERAL COMMENTS FROM ATTORNEYS, EMPLOYEE ORGANIZATIONS, PERSONNEL ADMINISTRATORS, AND THE PUBLIC

IX. PROPOSED LEGISLATION AND/OR RULEMAKING 
X. EXECUTIVE SESSION

REGULARLY SCHEDULED BOARD MEETINGS - 9:00 a.m. 
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