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MEMORANDUM 
 
TO: The Colorado Water Quality Control Commission 
 
CC: Trisha Oeth, Administrator, Water Quality Control Commission 
 Patrick Pfaltzgraff, Division Director, Water Quality Control Division 
    
FROM: Chad DeVolin, Program Coordinator, Environmental Agriculture Program 
 Division of Environmental Health and Sustainability 
   
DATE: September 28, 2016 
 
SUBJECT: Triennial Review of Colorado Water Quality Control Commission Animal 

Feeding Operation Control Regulation, Regulation No. 81 (5 CCR 1002-81) 
 
In accordance with the Colorado Water Quality Control Commission’s schedule for regulation 
review, an informational hearing for the commission’s Animal Feeding Operation Control 
Regulation No. 81 is scheduled for October 11, 2016. 
 
Based on the following information, the Colorado Department of Public Health and 
Environment’s Environmental Agriculture Program (Ag Program) recommends that a future 
rulemaking hearing be set for Regulation No. 81. 
 
BACKGROUND 
 
The Environmental Agriculture Program was created in 2005 as the Colorado Department of 
Public Health and Environment’s first cross-media, cross-divisional, sector-based regulatory 
program for animal feeding operations. The Ag Program administers both water and air 
regulatory requirements and is a federally delegated National Pollution Discharge Elimination 
System (NPDES) program. The Ag Program currently regulates 85 permitted concentrated 
animal feeding operations (CAFOs), 113 non-permitted CAFOs, 94 Housed Commercial Swine 
Feeding operations (HCSFOs), and numerous small and medium animal feeding operations 
(AFOs) facilities.  
 
The purpose of Regulation No. 81 is to protect groundwater from discharges from all CAFOs, 
protect surface water from discharges from non-permitted CAFOs, to make certain that non-
permitted CAFOs register with the State of Colorado, and to ensure that AFOs protect waters 
of the state through proper use of best management practices. 
 
The requirements of Regulation No. 81 were first promulgated by the Commission in 1974, as 
the Feedlot Control Regulation (5 CCR 1002-5). The regulation prohibited discharges of 
process wastewater from any operation that met the definition of a feedlot. Aside from a 
minor rulemaking in 1976 to update the format of the regulation, it remained largely 
unchanged until 1992. 
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In 1992 the Commission determined that it was desirable to focus the regulation on water 
quality by protecting beneficial uses and insuring applicable standards are not violated, while 
maintaining consistency with the federal regulations. The rulemaking therefore established 
two different categories of operations, CAFOs and other AFOs. More stringent regulatory 
requirements were imposed for facilities defined as CAFOs for the protection of surface and 
groundwater. The adopted requirements included specifications on the design and 
construction of impoundments to retain contaminated wastewater, approved methods for 
beneficial use and disposal of manure and process wastewater, and development of a manure 
and process wastewater management plan to demonstrate the operation’s ability to meet the 
regulation’s no discharge stipulation. Best management practices were developed for 
facilities defined as AFOs to reduce water quality impacts. 
  
On November 3, 1998, Colorado voters approved Amendment 14 which added a new section 
to the Colorado Water Quality Control Act. The approved provisions established a 
requirement that all facilities defined as a HCSFO obtain an individual discharge permit. In 
March 1999, revisions were adopted to Regulation No. 81 to clarify that HCSFOs were 
excluded from coverage under Regulation No. 81. 
 
Federal regulation 40 CFR 123.26 requires states that have been designated to administer 
federal regulations adopt rules that are at least as stringent as the corresponding federal 
regulations. Therefore, in August 2002 the Commission adopted revisions to Regulation No. 81 
that were equivalent to federal CAFO regulatory requirements. The revisions included design, 
construction and operation requirements for wastewater impoundments as well as 
establishing that a CAFO could only discharge as the result of receiving precipitation in excess 
of a 25-year, 24-hour storm. Any other discharge event was required to be covered under a 
discharge permit administered under Regulation No. 61. 
 
On April 14, 2003, revisions to the federal CAFO regulations became effective. The revised 
federal regulations required all CAFOs to obtain a NPDES discharge permit. As a result, all 
surface water protection requirements in Regulation No. 81 related to CAFOs were removed 
to prevent overlap with Regulation No. 61 in a rulemaking conducted by the Commission in 
February and April 2004. Provisions regarding protection of groundwater were retained in 
Regulation No. 81. 
 
On February 28, 2005, the U.S. Second Circuit Court of Appeals in Waterkeeper Alliance et 
al., v. EPA vacated the requirement that a CAFO has a “duty to apply” for a NPDES discharge 
permit. As a result, the commission revised Regulation No. 81 during the April 2008 
rulemaking to incorporate surface water protection requirements for all CAFOs that do not 
discharge or do not discharge into Waters of the United States. The commission also 
established a requirement for CAFOs that do not have a NPDES permit to register with the 
Division and provide basic facility information such as facility name, location, phone 
numbers, mailing address and the number of animals to be confined. 
 
The commission last initiated a triennial review of Regulation No. 81 on October 7, 2013 with 
revisions effective November 30, 2013. The adopted regulatory provisions aligned surface 
water protection requirements for non-permitted CAFOs with those applicable to permitted 
CAFOs as required by the 2008 federal CAFO regulations and Regulation No. 61. 
 
In preparation of this triennial review, the Ag Program evaluated Regulation No. 81 and 
related file notes to identify the need for potential changes or revisions to the regulation.  
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PROPOSED REGULATORY REVISIONS 
 
To date, the potential issues identified in Regulation No. 81 for revisions or corrections are 
categorized as follows with affected sections noted for further reference: 
 

1. General administrative changes required to correct or clarify information in the 
regulation. 

a. 81.3(15) 
b. 81.3(20) 

2. Content revisions required to address areas of uncertainty or to maintain consistency 
with statute and other applicable regulations. 

a. 81.2(3) 
b. 81.5(2) 
c. 81.5(4) 
d. 81.6(3) 
e. 81.6(4) 
f. 81.8(4) 

 
RECOMMENDATION 
 
The Ag Program recommends that a rulemaking hearing to formally consider regulatory 
amendments, such as those listed above, be scheduled before the Water Quality Control 
Commission in May 2017, or as deemed appropriate by the Commission.  
 
 
Thank you for your consideration of this request. 
 


