
STATE PERSONNEL BOARD, STATE OF COLORADO 
Case No. 2013B046 

INITIAL DECISION OF THE ADMINISTRATIVE LAW JUDGE 

KIRK FIRKO, 
Complainant, 

vs. 

DEPARTMENT OF PUBLIC SAFETY, COLORADO STATE PATROL, 
Respondent. 

Administrative Law Judge (ALJ) Denise DeForest held the hearing in this matter on April 
10, 11, and 12, 2013, at the State Personnel Board, 633 17th Street, Denver, Colorado. Sabrina 
Jensen and Davin Dahl, Assistant Attorneys General, represented Respondent. Respondent's 
advisory witness was Major Barry Bratt, District Four Commander and Complainant's appointing 
authority. Complainant appeared and was represented by Bernard Woessner, Esquire. 

MATTERS APPEALED 

Complainant, a certified Corporal with the Colorado State Patrol (Respondent or CSP), 
appeals the termination of his employment for his actions related to the entry of a home on July 
20,2010, on the grounds that the decisions to discipline him and to impose the corrective action 
were arbitrary, capricious, and contrary to rule or law. Complainant asks for rescission of the 
disciplinary action, reinstatement to his position, an award of back pay, and an award of front 
pay. CSP argues that the termination was properly imposed after Complainant improperly 
escalated an investigation of a possible DUI accident into a violent struggle over an attempted 
warrantless entry into a home, and which resulted in the shooting and death of an unarmed 
civilian. Respondent asks that the discipline be upheld. 

For the reasons presented below, the undersigned ALJ finds that Respondent's 
disciplinary action is affirmed. 

ISSUES 

1. Whether Complainant committed the acts for which he was disciplined; 

2. Whether Respondent's actions were arbitrary, capricious or contrary to rule or 
law; 

3. Whether the discipline imposed was within the range of reasonable alternatives; 
and 

4. Whether Complainant is entitled to an award of back payor front pay. 
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An award of front pay constitutes a different form of remedy than back pay. Front pay is 
an award of future wages, and it is a form of equitable relief when an employee cannot be 
placed back into his old position because of the circumstances of the workplace. Pitre v. 
Western Electric Co., Inc., 843 F.2d 1262 (10th Cir 1988)(holding that front pay "[i]s intended to 
compensate victims of discrimination for the continuing future effects of discrimination until the 
victim can be made whole"). See also Medlock v. Ortho Biotech, Inc., 164 F.3d 545, 556 (10th 

Cir. 1999)(holding that front pay is an equitable remedy under a 42 U.S.C. section 1981 claim, 
and not a form of compensatory damages). Front pay is an appropriate remedy in lieu of 
reinstatement. See Bruno v. Western Electric Co., 829 F.2d 957, 966 (1oth Cir. 1987)(holding 
that front pay is merely a substitute for reinstatement when reinstatement is not feasible). Given 
that Complainant's termination from employment has been upheld in this case, front pay is also 
not an available equitable award in this case. 

Complainant is not entitled to an award of either back payor front pay. 

CONCLUSIONS OF LAW 

1. Complainant committed the acts for which he was disciplined. 

2. Respondent's action was not arbitrary, capricious, or contrary to rule or law. 

3. The discipline imposed was within the range of reasonable alternatives, and 

4. Neither an award of back pay nor front pay is warranted in this case. 

ORDER 

Respondent's disciplinary action is affirmed. The termination of Complainant's 

emPlo::;t,i: :~~::d~t Complainant's appeal 

De ver, olorado. 
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Denise DeForest 
Administrative Law Judge 
State Personnel Board 
633 - 1 th Street, Suite 1320 
Denver, CO 80202-3640 
(303) 866-3300 








