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Re:  EPA Disapproval Action on the Total Phosphorus Standard and Temporary 
Modifications for Bear Creek Reservoir 

 
Dear Ms. Campbell: 
 
I am writing on behalf of the Colorado Water Quality Control Commission in response to 
your June 17, 2011 letter.  The Commission has discussed your letter, as well as the 
enclosed Rationale for EPA Action, with representatives of the Water Quality Control 
Division staff, as well as with legal counsel. 
 
The Commission continues to believe that there is a sound scientific and policy basis for 
the Bear Creek Reservoir total phosphorus standard and chlorophyll a  and total 
phosphorus temporary modifications adopted by the Commission in August 2009.  The 
Commission also questions the legal validity of EPA’s purported disapproval action, 
almost two years after the adoption of the water quality standards in question.  Section 
303(c)(3) of the federal Clean Water Act sets forth a mandatory duty, where EPA 
determines that a state-adopted water quality standard is not consistent with the 
requirements of the Act, to notify the state of disapproval “not later than the ninetieth day 
after the date of submission of such standard”. 
 
The Commission is hopeful that discussions between appropriate state and EPA staff can 
resolve the issues raised.  It also believes that such discussions and potential resolution 
would be preferable to devoting significant state and federal resources to a legal 
challenge of EPA’s action or to debate about the appropriateness of a potential federal 
standards promulgation. 
 
As EPA is well aware, Colorado is currently in the midst of a major process leading 
toward a March 2012 rulemaking hearing regarding the potential adoption of new 
nutrients regulations.  The stakeholder and rule development process leading up to this 



rulemaking is requiring enormous amounts of Water Quality Control Division staff time.  
The Commission is also aware of and appreciates the large amount of EPA staff time that 
has been and continues to be devoted to working with the state and others to support 
Colorado’s efforts to develop appropriate and effective nutrients control provisions.  
Therefore, the Commission proposes that further state and EPA efforts to resolve the 
issues regarding Bear Creek Reservoir water quality standards be deferred until after the 
March 2012 Commission rulemaking hearing.  In the meantime, the Commission has 
asked its legal counsel to determine whether any additional actions are necessary to 
formally preserve Colorado’s rights to a legal challenge of EPA’s action. 
 
Thank you for your attention to this matter.  We look forward to hearing whether 
Colorado’s proposed process for addressing the issues raised regarding Bear Creek 
Reservoir water quality standards is acceptable to EPA. 
 
Sincerely, 
 
 
 
Peter Butler, Chair 
Colorado Water Quality Control Commission 
 
cc: Martha Rudolph 
 Steve Gunderson 
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