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Overview of Truancy Proceedings

Process for Requesting and Finalizing Bill Drafts
Discussion of Potential Legislation

Public Testimony

Witness Testimony and/or Committee Discussion Only
Witness Testimony and/or Committee Discussion Only
Witness Testimony and/or Committee Discussion Only
Witness Testimony and/or Committee Discussion Only
Witness Testimony and/or Committee Discussion Only
Witness Testimony and/or Committee Discussion Only
Witness Testimony and/or Committee Discussion Only
Witness Testimony and/or Committee Discussion Only
Witness Testimony and/or Committee Discussion Only

09:06 AM -- Opening Comments

Representative Levy called the meeting to order and reminded committee members to please contact her in

advance if they will be late or absent.
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09:06 AM -- Opening Remarks on Juvenile Defense Models

Sarah Brown introduced herself as a representative of the National Conference of State Legislatures
(NCSL). She provided a brief overview of juvenile justice from a national perspective, referencing the "Trends in
Juvenile Justice State Legislation 2001-2011" publication [Attachment AJ. Ms. Brown said that over the past 20
years, juvenile crime rates have been on a steady decline. She continued by discussing some of the factors that have
prompted changes in state approaches to juvenile justice, such as advances in the knowledge of neurobiology and
fiscal challenges. Ms. Brown reviewed the MacArthur Foundation's "Models for Change" initiative and its launch
of new resource centers. She concluded her comments with a review of the services available through NCSL,
including a juvenile justice bill tracking database.

09:17 AM -- Juvenile Defense Models in Other States

Josh Dohan, director of the Massachusetts Youth Advocacy Division, came to the table and introduced
himself. He distributed a handout of his presentation and a publication called Community
Notebook: Education Edition, prepared by the Youth Advocacy Department and the Children's Law Center of
Massachusetts He discussed Massachusetts' perspective and history in terms of systems
challenges. Mr. Dohan said the stakes are high for youth involved in the juvenile justice system, which is
complicated and requires that defense counsel engage the family, as well as have knowledge of other systems, such
as the welfare system, mental health challenges for youth, and the school system.

09:27 AM

According to Mr. Dohan, Massachusetts decided they needed leadership, training, support, and oversight
for their attorneys in a central office. He review the certification process for attorneys to be permitted to practice
juvenile defense and the structure of the central office. He said the state follows the practice of "zealous legal
advocacy," which means following the wishes of the client.

Representative Kagan asked for clarification on the roles of the trial panel (contract attorneys) and whether
this was due to conflicts. Mr. Dohan said offices handle 25 percent of cases and the trial panel handles 75 percent
of cases. He said two years ago, 90 percent of cases were handled by the trial panel and members are paid about
$50 per hour. Representative Levy asked whether geography also plays into the allocation of cases between the
offices and the trial panel. Mr. Dohan responded that it may be a factor, but if it is, it is not a predominate one.

Mr. Dohan continued his discussion with the topic of the positive youth development model. He reviewed
the model and its origins, noting that this is a holistic approach or framework that is premised on recognizing that
many defendants need mental health or substance abuse counseling or housing, among other needs, and having
access to these services lead to a better long-term outcome. Mr. Dohan explained that the current system in
Massachusetts is moving towards a rehabilitative and developmental focus, which is a shift from the punitive focus
practiced nationally.
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09:41 AM

At Representative Levy's request, Mr. Dohan described the integration of defense attorney and zealous
advocacy in the Massachusetts model, noting that it has almost a social worker aspect. According to Mr. Dohan,
this enables the defense attorney to build trust, which leads to better decision-making.

Judge Smith commented that magistrates and judges are the gatekeepers of the waiver process and asked
how Massachusetts handles waivers. Mr. Dohan responded that, in Massachusetts, most judges do not like children
to proceed without an attorney and said that many judges have self-selected to serve the juvenile docket. Senator
Harvey asked about the role of specialization. Mr. Dohan replied that if the judges aren't specialists, it is important
that the defense attorneys are. Senator Guzman asked about salaries for public defenders and whether
Massachusetts has a divide between rural and urban areas. Mr. Dohan said the salaries are essentially equally poor,
but the state has benefitted from requiring only experienced attorneys to be appointed to serve as juvenile defenders.
Mr. Dohan said there are fewer attorneys in rural areas, but generally this translates to having attorneys who are
experienced with the adult criminal system, rather than having no criminal experience.

Benita Martin asked about sentencing options in Massachusetts and how long public defenders remain
involved with their clients. Mr. Dohan replied that this is an area of weakness for his state because there is no right
to counsel following the classification process during commitment.

09:54 AM

Mr. Dohan concluded his presentation and Josh Perry, executive director of the Louisiana Center for
Children's Rights came to the table to introduce himself. Mr. Perry distributed a copy of his presentation
and began by describing the role of his office as a nonprofit contracted to provide juvenile defense
in New Orleans Parish. Mr. Perry reviewed the history of juvenile justice in Louisiana, noting that many of the
state's changes were the result of an assessment completed in 2001 by the National Juvenile Defender Center
(NJDC). Mr. Perry explained that Louisiana has made three significant changes since that assessment. He said that
Louisiana now presumes indigency for all juveniles, attaches the right of counsel at the first appearance, and
restricts the capacity of a juvenile to waive counsel. According to Mr. Perry, a court cannot accept a waiver when
the mental health of the juvenile is at issue, when the juvenile is accused of a felony, or during a probation or parole

revocation hearing. Mr. Perry said that the waiver rate in New Orleans is essentially zero and the rate is in the low
single digits statewide.

10:08 AM

Mr. Perry discussed the model of his office, which also uses a positive youth development approach. He
reviewed this model in detail, discussing how advocacy, assessment, case planning, referral and case management
are interrelated components of a system that functions well. According to Mr. Perry, this model has resulted in
savings for the state, reduced delinquency arrests, and declining average daily population rates for secure custody
facilities.
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10:20 AM

Magistrate Koppes-Conway asked how Louisiana deals with advocacy in other places, such as in schools.
Mr. Perry responded that there is no formal guardian ad litem system in Louisiana, so this role is performed by
social workers and youth advocates because most disciplinary hearings do not require an attorney.

Representative Kagan asked about the practices in rural areas. Mr. Perry said that the model he has
described works well in New Orleans, but noted that each parish is different and has access to different resources,
which may be constrained. Mr. Perry suggested that having regional offices, rather than district offices, may help
for resource sharing. Frances Brown said Colorado's structure is regional rather than district-based and asked Mr.
Perry to comment on whether any of Louisiana's model could be applied to Colorado. Mr. Perry replied that
specialization, training, independence, and a positive youth development approach are key.

Linda Weinerman asked about the intersection of juvenile justice and the child welfare system in
Louisiana. Mr. Perry said there is an enormous amount of crossover.

Representative Levy asked about presumption of indigence and whether it is rebuttable in Louisiana. Mr.
Perry said it is, but he's never seen it rebutted in practice. He explained that indigence criteria in Louisiana is set in
statute as 200 percent of the federal poverty level. He said that if there is a parental conflict, the court automatically
appoints counsel.

Judge Smith asked how Mr. Perry's office deals with post-police contact. Mr. Perry responded that the
appointment of counsel is made when the juvenile first appears in court and that if a juvenile is arrested, but
released, he or she will be issued a subpoena and appointment begins at that stage. Mr. Perry noted that if the
district attorney offers diversion, that is done without counsel, which is a point of contention.

10:38 AM

Mr. Perry concluded his remarks and Mr. George Yeannakis came to the table, introducing himself as
special counsel from the state of Washington. Mr. Yeannakis distributed copies of several documents
(Attachment E) for the committee to review.

Mr. Yeannakis described the system in Washington, where there is no centralized public defender and each
of the 39 counties have their own requirements. He said that most counties hire defense counsel via contracts and
he has spent time creating a model contract for this purpose. He described the history of Washington's juvenile
justice system, noting that it too was assessed by the NJDC about 10 years ago. Mr. Yeannakis discussed waivers,
which have dropped from about 2,000 per year in 2004 to 200 per year as a result of rule changes by the
Washington Supreme Court. Concerning indigency, Mr. Yeannakis said Washington does not have a presumption
of indigency, but there is a process for provisional appointments.
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10:49 AM

Mr. Yeannakis discussed a demonstration project that was implemented to study outcomes related to
having an attorney present at the juvenile's first appearance. He said the results showed that the number of releases
from detention increased and parents became more involved. He indicated that the county has continued to fund the
program following the project's completion and that other counties are beginning to implement this model.

Senator Harvey asked about provisional appointments. Mr. Yeannakis said that generally provisional
appointments transition to regular appointments because if the family has funds to hire counsel, this is done
immediately. He explained that Washington is unique in that it has a determinate sentencing scheme.

10:59 AM

Mr. Yeannakis discussed the role of his office as an advocacy organization and as a resource for providing
training and technical assistance. Senator Harvey asked who attends training. Mr. Yeannakis responded that the
model contract calls for attorneys to get seven hours of continuing training per year.

Concerning the quality of representation, Mr. Yeannakis reviewed cases that led to changes in standards.
He said that the Washington Supreme Court now limits caseloads to 250 cases and requires attorneys to have
minimum qualifications to handle certain kinds of cases (i.c. sex offenses), access to investigative services, access to
an office for a private consultation, and telephone service.

11:14 AM

Ms. Brown stated that she assumes that this committee will propose legislation to require notification of the
public defender when a juvenile is detained and wondered if Washington had any statistics that would be helpful for
Colorado to determine the impact of this requirement on caseloads. Mr. Yeannakis responded that he would be
happy to provide a copy of a report on the findings in Yakima County, but his impression is that caseloads don't
increase, the timing of appointment is quicker. Representative Levy said it would be worth following up to get
statistics from other states.

Senator Harvey said automatic appointment increases workloads for judges and courts, too, and asked how
the counties have handled that increased expense. Mr. Yeannakis said he thought the time increase was offset by a
decreased amount of time needed to respond to questions from youth and parents. He remarked that, in
Washington, detention bed placement was reduced. Mr. Yeannakis explained the diversion process in Washington,
which does not require a plea.
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11:20 AM

juvenile defender from North Carolina. Mr. Zogry distributed copies of his materials|(Attachment F)|and reviewed
his background. He described North Carolina's system as being comprised of 100 counties and 44 judicial districts.
He indicated that juvenile court is under the purview of the district courts and that, since 2000, indigent defense has
been managed by the Office of Indigent Defense Services (IDS). According to Mr. Zogry, IDS is responsible for
payment and quality but doesn't supervise the attorneys. He reviewed the manner in which attorneys are assigned as
including appointment as a public defender, contract-based, private panels, and law clinics.

Mr. Yeannakis completed his presentation and Eric Zogry came to the table, introducini himself as the

Mr. Zogry discussed North Carolina's assessment by the NJDC in 2003 and commented that many of
Colorado's issues were also issues in North Carolina at that time. He discussed how IDS was established, its
mission, and its role in developing and providing training and resources for juvenile defense attorneys.

11:31 AM

Mr. Zogry said North Carolina follows the "expressed interest advocacy" model of defense and has
attorney qualification standards, such as training requirements and performance guidelines, which create a juvenile
specialization. Representative Kagan asked who issues the licenses. Mr. Zogry responded that the North Carolina
State Bar does, although there is also a voluntary bar. Senator Harvey asked if juvenile defense attorneys are
required to be specialized. Mr. Zogry responded that they aren't required to have the specialization, but it is an
option that allows someone to position him or herself as having expertise in the field.

11:41 AM

Regarding the presumption of indigence, Mr. Zogry referenced North Carolina's statute, which was
included in the packet of handouts. He said that in North Carolina, paperwork is completed through a petition, but
once this is filed, the summons shows the assigned counsel as part of the process. He noted that there really isn't a
waiver process in North Carolina because everyone is presumed indigent and appointed an attorney prior to the first
hearing. Concerning cost, Mr. Zogry said juvenile defense makes up less than 3 percent of the statewide budget for
attorney costs.

Ms. Brown asked if there are any recoupment provisions in place in North Carolina. Mr. Zogry responded
that yes, this is typically handled by IDS and the court can order the parent to pay the fees. Magistrate
Koppes-Conway asked how indigency is determined in North Carolina. Mr. Zogry said the court usually does this,
although in Charlotte, there is a separate entity that makes these determinations.
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Judge Smith asked about adjustments prior to sanctions. Mr. Zogry responded that this process occurs
through local juvenile justice offices and said that anyone can file a complaint, but the local office determines
whether a case will be filed. Mr. Zogry noted that in North Carolina, this function is handled by a division of the
Department of Corrections, which has local court counselors who function as a hybrid of intake and probation roles.
According to Mr. Zogry, the local court counselors determine filing of cases, rather than the district attorney, but
that if no case is recommended, a victim can appeal that decision to the district attorney. He said that in North
Carolina, a youth is considered an adult at the age of 16.

11:56 AM

Representative Levy asked all presenters to come back to the table for questions as a panel. Senator
Harvey asked about the cost of specializing in juvenile defense. Mr. Dohan responded that there is no data on this.
He said the Ways and Means Committee in Massachusetts did an analysis that found annual costs would be offset
by reductions in long-term costs. Mr. Perry said that he agrees that dedicated juvenile defense does create
additional costs, but the human capital costs of failing to get appropriate services and early interventions must also
be considered. According to Mr. Perry, a juvenile who is involved in the justice system is 13 percent less likely to
graduate high school and incarceration in a juvenile facility makes a youth 16 percent more likely to go to an adult
jail. Representative Levy said it appears that in other states there are less rigid boundaries in terms of accessing
services, but that in Colorado it may be that one has to become involved with the juvenile delinquency system to get
services. Mr. Perry and Mr. Dohan both commented that in some cases these boundaries do exist in their states,
which is why it's important for defense attorneys to be aware of and advocate for youth to access the services that
are available in their communities. Senator Harvey asked when the Massachusetts model was established, to which
Mr. Dohan responded that they moved from a pilot project to a statewide division in 2009.

Kim Dvorchak discussed how these four states have centralized leadership and asked them to comment on
the benefits of this approach in terms of reform. Mr. Zogry said its been absolutely necessary because its takes the
pressure off local actors to push reform and ensures that juvenile defense has a seat at the table with other
stakeholders in improving the criminal justice system.

12:19 PM

Representative Levy recessed the committee until 1:30 pm.

01:23 PM -- Presentations from Parents and Children

Representative Levy called the meeting back to order and invited Feliciana Lilgerose and her son, Lorenzo
Lilgerose, to begin their presentation. Mr. Lilgerose introduced himself as a 17-year-old who has been involved
with the juvenile justice system for two years. He reviewed his criminal history and experiences with courts in
Denver, Adams, and Arapahoe Counties, describing how in one case, he had three separate attorneys. Mr. Lilgerose
said he believes that for serious cases, consultation with an attorney shouldn't happen minutes before a court
appearance. He also expressed concern that juveniles are waiving their right to counsel without really
understanding what that means.
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01:47 PM

Ms. Lilgerose provided some background on their family dynamic and her perspectives on the process for
appointing counsel. She described her frustration at not being made aware of services that may have helped her son,
difficulties with the process of obtaining counsel through the parental refusal process, and concerns about the
quality of the representation that was provided. Ms. Lilgerose noted that the appointed attorney did not attend
sentencing, which she views as unacceptable. She also described being confused as to why, when Mr. Lilgerose
needed representation while in the custody of the Division of Youth Corrections, he wasn't determined indigent and
appointed counsel. According to Ms. Lilgerose, one of her biggest frustrations is how different the process is in
each county. She expressed a desire for counties to be more consistent. She said a review of the alternative defense
options is warranted, particularly how attorneys are appointed and who is permitted to be on the parental refusal list.
Ms. Lilgerose recommended that the state produce a handbook to help guide parents and juvenile through the
process.

02:01 PM

Ms. Brown clarified that the counsel who represented Mr. Lilgerose was not a public defender but private
counsel. Ms. Lilgerose agreed, saying she was referring to private counsel appointed through the parental refusal
process. Representative Levy commented that the system is fractured and that often people are left to fend for
themselves.

Magistrate Koppes-Conway said she often appointed guardians ad litem even if the parent was involved
because of concerns about the attorney. She asked whether Mr. Lilgerose was offered a guardian ad litem. Mr.
Lilgerose responded that he was in one case, but that the appointment was removed when the court realized his
parent was involved. Magistrate Koppes-Conway asked Mr. Lilgerose if he had any impressions from his peers on
the helpfulness of guardians ad litem. Mr. Lilgerose responded that his impression is that they are not helpful and
can interfere in the parent-child relationship.

Angela Brant asked Mr. Lilgerose why he feels it's important to have an attorney at detention. He
responded that he didn't have representation at his detention hearings, but that he found that he was nervous and that
court was hectic. Mr. Lilgerose said he felt pressured to sign paperwork saying that he understood his rights, but
that really he didn't understand what he was signing.

Senator Marble asked Mr. Lilgerose if he was allowed to review his police report. Mr. Lilgerose
responded that he was told how serious the charge was but he wasn't able to review the documents until a year later.
Mr. Lilgerose said that he felt that he should have been able to read them before he accepted a plea and that he was
very frustrated by this.

Representative Levy asked if the financial burden affected the quality of representation Mr. Lilgerose

received. Ms. Lilgerose responded that she wasn't worried about the costs, but the attorney was and it did appear to
affect the quality of representation.
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02:11 PM

Senator Marble stated that police reports can be requested for a small fee from the appropriate agency. She
said that a lot of the problems start with police contact and asked whether Mr. Lilgerose knew if his peers had
access to their files. Mr. Lilgerose responded that to his knowledge, they didn't. Ms. Lilgerose commented that
they weren't offered the opportunity to have an investigator and that in her opinion, the attorney was predisposed
towards accepting a plea rather than fighting for Mr. Lilgerose.

02:18 PM -- Colorado Juvenile Defender Coalition Research

Kim Dvorchak and Anne Bingert from the Colorado Juvenile Defender Coalition (CJDC) came to the table
to discuss their research . Ms. Dvorchak stated that their research principally focused on gathering
juvenile data, trying to answer the question of why juveniles waive counsel, and understanding differences in
practices among counties. Ms. Dvorchak reviewed the sources of data used, noting that of the 15,000 cases pulled
over the most recent three-year period, the most serious charge in over 75 percent of cases was a class 1
misdemeanor. She said the portion of the handout called "Kids Without Counsel," is an advance copy of a
forthcoming report on the CJDC's court-watching program. According to Ms. Dvorchak, the program's intent was
to observe the reasons for juveniles waiving counsel. She discussed their conclusions, stating that the first barrier to
representation is the absence of a juvenile defense attorney in the courtroom in most jurisdictions. She said that the
absence of defense attorneys contributes to the number of waivers because without counsel, advisements are
performed by the prosecutor, who is also handling plea paperwork. Ms. Dvorchak said that the implication is
participants can accept a plea deal and resolve the case, or they will need to hire an attorney and come back to court
at a later date. She suggested that some jurisdictions, such as Denver, Boulder, and El Paso Counties, which are
staffed with defense attorneys have lower waiver rates.

02:27 PM

Ms. Dvorchak said that the second factor that affects access to counsel is the application process for
indigence determination. She noted that, with the exception of Denver, in most jurisdictions, determinations are not
done on the same day, which results in people having to come back to court and take additional days off from work.
She commented that it would be helpful to include the application requirements on the summons itself. She said the
other aspects of the report discuss practice issues. Specifically, Ms. Dvorchak said that juveniles are not waiving
counsel to proceed pro se ; they are waiving counsel in the context of entering a guilty plea. She said this may be
happening because of pressure to wrap things up and hectic courtrooms.

Representative Kagan asked Ms. Dvorchak to explain how the application process for indigency deflects
people from obtaining counsel. Ms. Dvorchak responded that because people aren't aware of the requirements, they
don't come to court prepared, which means that they could potentially have to take two more days off from work to
complete the forms and gather the required paperwork.
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Representative Levy commented that at times judges are appointing counsel prior to the parents filling out
paperwork. Ms. Brown and Ms. Brant each agreed, saying that at times a judge accepts what is being said in court
and doesn't require the paperwork. According to Ms. Brown, this is more likely when the public defender is already
present in the courtroom. Ms. Dvorchak commented that she has wondered, in cases where a guardian ad litem is
appointed but a public defender is not, whether this is due to indigency qualifications.

02:37 PM

At Representative Levy's suggestion, Ms. Bingert provided a review of the materials concerning
appointment, indigence, waiver of counsel, and defense delivery systems in other states. She explained that 38
states automatically appoint counsel and 12 states require the juvenile to request counsel and to have indigency
established. She noted that most states do determine indigence, but they are more flexible about the timing of that
determination and it doesn't prevent appointment of counsel.

Regarding waivers, Ms. Bingert said that 20 states limit the ability of a juvenile to waive counsel. She said
that typically, this restriction is for certain types of charges, such as felonies or sex offenses. She explained that in
some states, the juvenile must consult with an attorney in order to waive counsel and in others, the restriction is age
based. Ms. Bingert said that in Idaho and Pennsylvania, children under the age of 14 may not waive counsel and in
Wisconsin, the age requirement is 15.

Ms. Dvorchak said that goals for Colorado should be to have counsel at the first appearance and to have a
presumption of indigence in statute. She said another goal would be to prevent juveniles from waiving counsel
unless they have had the opportunity to consult with counsel and that this process would happen independently of
any discussion of a plea deal. Ms. Dvorchak said limits on waivers should also exist for certain offenses and there
should be age restrictions.

Representative Kagan asked for clarification on their recommendations. Ms. Dvorchak responded they are
recommending that the acceptance of a waiver be clearer in that it is to proceed pro se versus accepting a plea
agreement.

Judge Smith mentioned the waiver of counsel process in Washington and asked whether they saw
documents similar to this in their site visits. Ms. Bingert responded yes. Judge Smith asked if they observed a
range of attitudes from judges on the acceptance of waivers. Ms. Bingert replied that her sense was that judges
generally appeared to feel as if the conversation with the prosecutor was sufficient. Ms. Dvorchak remarked that
what appears to vary is the level of attention that this matter is given by a judge.

02:50 PM

Representative Lee asked whether there was a need to conduct an independent determination of
competency to waive counsel, based on age. Ms. Dvorchak responded that if the requirement is to consult with
counsel before making a waiver, this would be resolved.
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Senator Guzman asked about the connection between indigency and waivers. Ms. Dvorchak responded
that she is not asking for waivers to be denied altogether, but that there instead be restrictions and guard rails in
place to protect children. Representative Levy commented that the presumption of indigence ensures access to
counsel at an earlier point. She said the policy goal would be to try to remove the paperwork impediments but that
how a waiver is accepted is separate. Ms. Dvorchak noted that children do not have control of their parents' assets,
but those assets affect their ability to get counsel.

Ms. Brown clarified that states that have a presumption of indigence do still have a process to determine
indigence and to recoup expenses as necessary. Senator Marble stated that she believes a juvenile should be
determined indigent by virtue of their age and in accordance with federal labor laws.

03:02 PM -- Overview of Truancy Proceedings

Hillary Smith from Legislative Council Staff introduced herself and reviewed a memorandum she prepared
on truancym She began with a brief review of state law on truancy, noting that state law is premised
on the concept of having court proceedings as a last resort. She reviewed the process for court proceedings to occur
and the requirements and outcomes of court intervention. Ms. Smith said that over the prior five years, truancy
filings have declined by about 17 percent.

Senator Harvey asked whether truancy cases are heard in municipal court. Ms. Weinerman commented
that these cases must be filed in district court. Carol Haller, sitting in for Patrick Brodhead, stated that it may be that
a hearing occurs in a municipal court if the district has a special program, such as a teen court, but noted that this is
still a district case.

Ms. Smith explained that the court may appoint a guardian ad litem in a truancy case and that about 15
percent of the cases over the prior five years had a guardian ad litem attached at some point during their case.

Regarding the use of detention in truancy cases, Ms. Smith said this data is required to be tracked by the
Division of Criminal Justice within the Department of Public Safety because it involved status offenders. Ms. Smith
said a status offense is something that is violation for a minor, but not an adult, such as truancy. According to Ms.
Smith, it is a violation to hold an accused juvenile for more than 24 hours or an adjudicated one without a valid
court order. She said Colorado has violated these requirements, but has not approached the threshold for funding
reductions.

Magistrate Koppes-Conway asked if there have been other observations that a holistic approach is
changing the number of actual truants. She noted that there are 15 school districts in her jurisdiction and asked
whether these interventions are effective in reducing truancy. Ms. Smith said the Colorado Department of
Education is required to track some of this information. Ms. Weinerman commented that truancy cases are not just
older youth who are skipping classes, but are also filed against younger children, who often have different root
issues, such as poverty and homelessness.
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03:18 PM -- Process for Requesting and Finalizing Bill Drafts

Ms. Smith explained the process and timelines for requesting and finalizing bill drafts, noting that the
committee may approve a total of eight bill drafts. Specifically, she said requests must be made on or before
October 4, and be approved during the final committee meeting on October 28. Ms. Smith noted that any
committee member can request a bill, but it must have a support of the majority of the legislators to be drafted. Ms.
Smith said that Representative Levy will gauge support by asking for a show of hands on October 4.

Ms. Smith said that Representative Levy will assign a point person to work with Richard Sweetman,
drafter, during the drafting process, but noted that anyone can talk to Richard. She explained that bill drafts will be
distributed and posted online at least a week before the October 28 meeting. She said that Legislative Council Staff
will assume the bill is not confidential if requested in an open meeting, but asked any members who wish to keep
their bill idea confidential to please let staff know. Ms. Smith said that small, technical changes can be conceptually
offered on October 28, but substantive changes must be requested in advance. She said that any committee member
who has suggestions for amendments can contact Richard directly.

According to Ms. Smith, during the October 28 meeting, Richard or the point person will walk the
committee through the draft and amendments. She said only legislative members can move, second, and vote on
prepared amendments and bills and that, apart from any minor technical changes by Richard, no changes may be
made to bill drafts after October 28. She explained that Legislative Council is meeting on November 14 to consider
proposed bills and determine if they fit the charge of the committee. Ms. Smith said approved bills will be
introduced in the 2014 session and noted that any ideas not approved by the committee can be pursued by an
individual legislator if he or she is interested.

03:28 PM -- Discussion of Potential Legislation

Representative Levy recommended that the committee brainstorm on topics for potential legislation. She
observed that the committee has discussed the following topics:

e restrictions on waiver of counsel;

» the timing of the appointment of counsel;

* the presumption or determination of indigency;

* providing counsel at all detention hearings, which would entail addressing how different districts
conduct their dockets and provide notice to public defenders;

» the issue of training and standards of quality for defense counsel;

* expungement; and

» data collection.

Representative Lee indicated he would like to consider having a juvenile public defender office within the
Office of the State Public Defender (OSPD). Ms. Brown added advisement of collateral consequences as a topic for
consideration. Ms. Dvorchak asked the committee to consider the process of issuing a summons and whether that
can provide information on how to obtain counsel.
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Representative Lee commented that most of the successful models involve providing services to juveniles
early in the process, ideally aligned with the appointment of counsel. Ms. Brown suggested that adding social
workers to OSPD staff may be one option, to which Ms. Weinerman agreed. Representative Kagan commented that
this could come under the rubric of training and standards. Magistrate Koppes-Conway added that adequate
training and having "cost money" available for children are key. She explained that "cost money" is a term used for
funding that is used to pay the costs of getting transcripts or police reports.

Senator Harvey said prosecutors need to be adequately educated as well, not just defense counsel. Ms.
Weinerman suggested that specialized juvenile courts outside of Denver may be worth considering. Ms. Dvorchak
suggested that if there is no automatic appointment of counsel, it may make sense to move the parental refusal
process to another agency.

Representative Levy said that the expungement task force will report at the next meeting and there will be
additional time for brainstorming during the October 4 meeting.

03:44 PM -- Public Testimony

Representative Levy opened public testimony, calling Diana Richett to the table. Ms. Richett explained her
background as a juvenile defense attorney and guardian ad litem. She stated that she believes juveniles should be
determined indigent and appointed counsel automatically and expressed concerns about the current process.

03:53 PM

Heather Rice-Minus came to the table and introduced herself as a representative of the Justice Fellowship.
She reported talking with persons providing programming in juvenile facilities and their concerns that public
defender caseloads are too high. She said that often kids get two minutes with their public defender and don't
understand the collateral consequences of a juvenile adjudication. Ms. Rice-Minus said that juvenile defense
attorneys need appropriate training to understand that kids are different from adults and to learn how to relate to
kids. Representative Levy suggested that the committee also consider looking at caseload standards. Ms. Martin
asked about the Justice Fellowship and at what stage they get involved. Ms. Rice-Minus responded that they are
working with youth after they have contact with the juvenile justice system.
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04:02 PM

Bonnie Saltzman came to the table to testify, introducing herself as a juvenile defense attorney who
performs a lot of pro bono work. She expressed concerns about the parental refusal process, arguing that this sets
up a horrible dynamic as the juvenile has the emotional burden of being aware of the financial pressure appointment
of counsel places on his or her parents. She also said she believes it is a conflict for the judicial officer to make
decisions on appointing counsel when the cost is coming out of the Judicial Branch's budget. Ms. Saltzman said
that appointments of guardians ad litem often occur instead of an attorney when a juvenile does not qualify as
indigent, which is not appropriate in her view. She said that a guardian ad litem does not have the same role as an
attorney and the same protections, such as attorney-client privilege, don't apply. Ms. Saltzman concluded her
testimony by advocating for more frequent and standardized training for juvenile defense counsel, distributing
recommendations for such through a handout called "Colorado Youth Workforce Development Enterprise"
(Attachment I)

04:15 PM

Representative Levy adjourned the committee.
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Executive Summary

Two main goals drive the naton’s juvenile justice
system: protecting both public safety and the wel-
fare and rehabilitation of young offenders who
break the law. State juvenile justice policies require
balancing these interests, while also preserving the

rights of juveniles.

A rise in serious juvenile crime in the late 1980s
and early 1990s led to state laws that moved away
from the traditional emphasis on rehabilitation in
the juvenile justice system toward tougher, more
punitive treatment of youth, including adult han-
dling. During the past decade, juvenile crime rates
have declined, and state legislatures are reexamining
juvenile justice policies and rebalancing approaches

to juvenile crime and delinquency.

Today, more and better information is available to
policymakers on the causes of juvenile crime and
what can be done to prevent it. This includes im-
portant information about neurobiological and
psychosocial factors and the effect on development
and competency of adolescents. The research has
contributed to recent legislative trends to distin-
guish juvenile from adult offenders, restore the
jurisdiction of the juvenile court, and adopt sci-
entific screening and assessment tools to structure
decision-making and identify needs of juvenile of-
fenders. Competency statutes and policies have be-
come more research-based, and youth interventions
are evidence-based across a range of programs and
services. Other legislative actions have increased
due process protections for juveniles, reformed de-
tention and addressed racial disparities in juvenile

justice systems.

The very difficult budget dlimate in states recently
has prompted questions about the effectiveness

of punitive reforms and the high economic costs

they can impose. States are
re-evaluating their juvenile
justice systems in order to

identify methods that pro-

duce betrer results for kids
at lower cost. This has con-
tributed to a state legislative trend to realign fiscal
resources from state instirutions toward more effec-

tive community-based services.

The appendix contains citations to referenced leg-

islation.

Distinguishing Juvenile Offenders
from Adults

Research distinguishing adolescents from adults
contributed to a state trend to re-establish bound-
aries between the adult and juvenile justice systems.
One of the more prominent shifts in juvenile jus-
tice policy has been the focus on juveniles’ develop-

mental needs.
Adolescent Development Research

A growing body of research on the brain develop-
ment of children, as compared to adult brains,'has
received national attention. Findings by the Mac-
Arthur Foundation’s Research Network on Adoles-
cent Development and Juvenile Justice show that
adolescent brains do not fully develop until about
age 25, and the immarture, emotional and impul-
sive nature characteristic of adolescents makes them
mote susceptible to committing crimes. Studies
also have shown that juveniles who commit crimes
or engage in socially deviant behavior are not neces-
sarily destined to be adult criminals. This research
has provided the basis for widespread state legisla-

tive policy reforms in juvenile justice systems.
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Federal Standards

Significant rulings at the federal level also have
helped reshape juvenile justice policies. In a 2005
case, Roper v. Simmons, the U.S. Supreme Court
held the Eighth Amendment’s ban against cruel
and unusual punishment prohibits juveniles from
being sentenced to death for crimes they commit-
ted before they reached age 18. The court cited
MacArthur Research Network research as evidence
that adolescents’ brains are not fully developed,
which affects mental abilities such as self-control
and, thus, their ability to take responsibility for
their actions. The Court also held that there was
a “consensus” in society that juveniles lack the req-
uisite “culpability” for their crimes, as demonstrat-
ed by the fact that 47 percent of state legislatures
had already outlawed execution of juveniles in the
1980s and 1990s.

Then again in 2010, the Court abolished the sen-
tence of life without the possibility parole for youth

convicted of non-homicide crimes in Grabam v.

Florida, building on the reasoning it applied in
Roper. On June 25, 2012, the Court in Miller v.

Alabama ruled that imposlng mandatory life sen-

tences without the possibility of parole on juveniles
also violates the Eighth Amendment.

Twelve states—Alaska, Celorade, Kansas, Ken-
tucky, Maine, Montana, New Jersey, New Mex-
ico, New York, Oregon, Vermont and West Vir-
ginia—and the District of Columbia currently
prohibit juvenile Jife without parole sentences or
have no juvenile offenders who are serving the sen-
tence. In 2006, Colorado changed its mandarory
sentence of life without parole to 40 years before
the possibility of parole, and in 2011, in response to
the Graham ruling, Nevada ended the sentence of
life without parole for juveniles for non-homicide

crimes.

Raising the Age of fuvenile

Court Jurisdiction

A major trend in juvenile justice policy in the past
decade has been to expand the jurisdiction of the
juvenile court by increasing the upper age of juris-
diction. Today, 38 states set the maximum age at
17, 10 states—Georgia, Illinois, Louisiana, Mas-
sachusetts, Michigan, Missouri, New Hamp-
shire, South Carolina, Texas and Wisconsin—set
the age at 16, and two states—North Caro-

lina and New York—set it at 15; therefore,

Landmark ]uvemle Life \Without Parole Decision: B

| L Miller v. Alabama (2012)
In th1s case, the Us. Sup:eme Court determined that proportlonalzty'#pumsh-

. ment be_appropnate to the crime committed—must take into account “the miti-
gating .qualities of youth.” The Court’s rationale extended from previous cases
] (Rop%‘r._v.__Sz’mmm; and Grabam v Florida) derailing how juveniles differ from
adyﬁts%dley are prone to impulsive behavior and less able to understand the
full impﬁct of their actions—and how this makes them somewhar less culpable
for theu ctimes, even when egreg;ous Thase who sentenced the two defendants,
| Evan Miller and Kuntrel[ Jackson, had no discretion to impose different pun-
:Lshments because of mandatory minimum sentencing. Under these sentencmg
strucmres, Judges Who decided Miller’s and Jackson’s sentences could not con-
_' ¥ _ﬁth or-ary. other factors that may make the sentence disproportionate to
the cnme The Court ruled that judges need to examine all circumstances of a
':ise and, therefore, sentencing schemes that requize life in’ prison. without the

. pess1b1hty of parole for juvenile offenders violates the Eighth Amendment.

16- and 17- year-olds automatically are tried

in the adult system.

In 2007, a Cennecticut law raised the age
of juvenile court jurisdiction from 16 to 18.
Connecticut previousty had the largest num-
ber of inmates under age 18 in its adult sys-
temn. Accarding to recent data, the proposed
change in the age of juvenile jurisdiction
moves more than 10,000 new cases a year
from the adult criminal justice system to the
juvenile justice system. Rescarch also shows
that moving 16- and 17-year-old yourh out

of the adult system into the juvenile system.
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will return about $3 in benefits for every $1 in cost.

Also in 2007, the Rhode Island General Assem-
bly reversed the governor’s recommendation to de-
crease the age of juvenile jurisdiction from 18 to 17
and restored the jurisdiction age to 18. The same
year, Missouri expanded juvenile court jurisdiction
to include status offenders age 18 and younger. In
2009, an Illinois act raised the age of juvenile court
jurisdiction from 17 to 18 for youth charged with
misdemeanor offenses, while Colotado expanded
eligibility for sentencing for select youth ages 18 to
21 to the youthful offender system instead of to the

adult offender population.

In 2010, a Mississippi law allows juveniles charged
with certain felonies— robbery, drug offense and
arson— to remain in the juvenile justice system.
Previously, all 17-year-olds charged with felo-
nies were tried in adule court. The same year, an
Oklahoma measure provided thac those up to six
months into age 18 can be adjudicated in the juve-

nile system for misdemeanors.

These actions are significant because extending the
age limit in juvenile court affects the lives of hun-

dreds of thousands of youths.

Reforming Transfer and
Diyect File Laws

As the decade moved forward, other age-related
statutory changes were made to juvenile court ju-
risdiction. State legislative actions began to refine
circumstances under which juvenile offenders are
treated as adult criminals, leaving transfer to adult
court for only the most serious crimes and offend-
ers. Other laws returned discretion to juvenile court
judges to determine the best interests of the juve-

nile.

A 2007 Virginia measure changed the “once an

adult, always an adult” law. Previously, a one-time

transfer of a juvenile to adult court was enough to
keep a juvenile in the adult system for all future
proceedings, no matter how minor the charge, or
even an acquittal. The law requires that youth now
must be convicted of an offense in or-
der to be tried in adult court for all fu-
ture offenses. In 2008, a Colorado act
allowed a juvenile charged with felony
murder to serve in the juvenile justice
system. The same year, a Maine law
provided that juveniles under age 16
who receive adult prison sentences can
begin serving the sentence in a juvenile
facility. Similatly, Virginia allowed a
juvenile sentenced as an adult to gain
carned sentence credits while serving

the juvenile portion of the sentence in a

juvenile center, rather than in an adult

faciliy.

In 2009 - 2010, three states—Nevada, Mississippi
and Utah—left it to the juvenile court to deter-
mine whether transfer to the adult court was nec-
essary. Most recently, a 2012 Colorado law bars
district attorneys from charging juveniles as adults
for many low- and mid-level felonies. The act also
raises from 14 to 16 the age at which young of-
fenders may be charged as adults for more serious

crimes.

These laws reflect the trend in states to trear and
rehabilitate youth in the juvenile justice system in-
stead of sending them to the more punitive-orient-

ed adult system.,
Juvenile Competency

Competency is an individual’s cognitive ability to
comprehend and participate in legal proceedings.
Traditionally, competency was focused only on
adults. During the past decade, however, juvenile

competency has come to the forefront as policy-
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Enacted Legislation Restoring Juvenile Court Jurisdiction: 2001 — 2011

States that enacted legislation berween 2001
and 2011 to restore juvenile court jurisdiction

Source: NCSL, 2012,

makers digest the research on adolescenr devel-
opment and their emotional and psychological
marurity. At least 10 states—Arizona, Colorado,
Florida, Georgia, Kansas, Minnesota, Nebraska,
Texas, Virginia and Washington—and the Dis-
trict of Columbia specifically address competency

in their juvenile delinquency statutes.

Other state legislative actions have addressed com-
petency and insanity determinations in the adju-
dicatory process. In 2005, Oregon legislation al-
lowed a juvenile an affirmative defense of mental
disease or defect constituting insanity, and in 2006,
Georgia required that a juvenile be represented by
an attorney when being evaluated for competency.
Recent enactments in California and Louisiana
provide that a juvenile transferred to adult court
may seek a sanity hearing to determine competen-
cy, while Maryland and Tennessce require court-
ordered mental health evaluations of a juvenile’s
competency to proceed. In 2010, Yowa required a

proceeding to be suspended if the child was ordered

into a residential facility for treatment of a mental
illness, and in 2011, Idaho lawmakers established
standards for evaluating a juvenile’s competency to

proceed.

Due Process and
Procedural Issues

In the past decade, state legislatures have provided
increased due process protection for juvenile of-
fenders. Such measures have included providing
legal services to juveniles who are facing proceed-
ings and addressing the needs of indigent juvenile

offenders.

Legal Counsel and

Other Procedural Issues

Many states have addressed a juvenile’s constitu-
tional right to quality defense counsel during pro-
ceedings. In the past decade, at least nine states—
Kentucky, Louisiana, Maryland, Mississippi,
North Dakota, Tennessee, Texas, Utah and Vir-

ginia—enacted laws that require qualified counsel
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be provided to juveniles at various stages of youth
court proceedings. In addition, between 2004 and
2005, Illinois, Louisiana and Maryland prokib-
ited juveniles from waiving their right to counsel.
For juveniles who ate appealing their case, Utah
created an expedited process for appeals from juve-
nile court orders. Two 2012 laws in Pennsyivania
provide that juvenile defendants must be represent-
ed by counsel and require the juvenile court judges
to state in open court the reasoning behind their

sentences.
Indigent Defense

An “indigent defendant” is someone who has been
arrested or charged with a crime punishable by im-
prisonment and who lacks sufficient resources to
hire a lawyer without suffering undue hardship.
The issue of indigenr defense has received attention
in recent years in the states. In at least one state—
Michigan—the juvenile court must appoint an
attorney to represent a youth, regardless of his or
her indigence starus. Most states appoint counsel to
youths only upon determining that they qualify as
indigent, and the application process for receiving
counsel varies from state to state. Several states—
including Florida, Delaware, Georgia, Louisiana
and Tennessee—require administrative fees to sub-
mit an application. Once a state receives an applica-
tion for juvenile indigent counsel, decision makers
must evaluate either the parents” or the child’s fi-
nances and other enumerated factors to make their
ruling, In Alabama, the presiding judge determines
indigence, while Georgia leaves it to the public de-

fender’s office or any agency providing the service.

Other states have established commissions to help
tacilitate the process for determining indigence and
providing services. In 2009, for example, Maine
established a Commission on Indigent Legal Ser-

vices to provide efficient, high-quality services to

indigent juvenile defen-
dants. In 2010, Loui-
siana provided for ap-
pointment of counsel
for indigent youth and
set guidelines for ad-

missibility of a child’s

confession.

Such actions addressing juvenile defense, including
indigence, reflect a trend to preserve the constitu-

tional rights of youth who come into in the system.
Prevention and Intervention

In the past decade, state legislatures have enacted
prevention statutes that increasingly incorporate
risk and protective factors to provide intervention
services for at-risk youth and establish diversion
programs for non-violent offenders. States also have
recognized that prevention policies must facilitate
collaboration with the justice system, and other

youth-serving agencies.
Fvidence-Based Programs

A recent trend in state juvenile justice policy has
been adoption of evidence-based practices that pro-
vide treatment to youth and their families and seek
to improve behavior and emotional functioning.
Evidence-based programs or policies are supported
by a rigorous outcome evaluation, that clearly dem-
onstrate effectiveness. For example, multi-systemic
therapy, family functional therapy and aggression
replacement training are evidence-based interven-
tions in place in juvenile justice systems today in at
least eight states—Connecticut, Florida, Hawaii,
Mississippi, Oklahoma, Pennsylvania, Tennessee
and Washingron. A 2011 Vermont law required its
Center for Justice Research to evaluate innovative
programs and research on evidence-based alterna-

tive programs for juvenile offenders.
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Diversion and Investing
in Community-Based
Alternatives to

' Incarceration

In recent years, state legislative
actions also have diverted non-violent young of-
fenders from juvenile or criminal justice systems
through local community-based and pre-trial diver-
sion programs. In 2004, major reform legislation
was passed in Ilinois to establish Redeploy Ilinois,
which has become a model for other states. Redeploy
encouraged counties to develop community-based
programs for juveniles rather than confine them
in state correctional facilities. Savings from the re-
duced commitments are reallocated to the counties
for development of communicy-based treatment
programs. The now-permanent state program is ex-

panding throughout the state.

Tn at least half a dozen states today, other realign-

ment strategies are moving fiscal resources from

state institutions to community-based services. In
2011, for example, comprehensive reform measures
passed in Ohioe and Texas. Ohie’s law urged that 45
percent of savings from corrections facility closures
be reinvested in community-based services. The
Texas law combined the state Youth Commuission
with its Juvenile Probation Commission and rasked
the new commission with increasing community-

based programs for juveniles throughout the state.

Treating Mental Health
Needs of Juvenile Offenders

Between 65 percent and 70 percent of the 2 million
youth arrested each year in the United States have
some type of mental health disorder. Mental health
needs of court-involved youth challenge juvenile
justice systems to respond with effective evaluations
and interventions. During the past decade, state
policies have focused on providing proper screen-
ing, assessment and treatment services for young

offenders who have mental health needs.

Enacted Legislation Related to Juvenile Mental Health: 2001 — 2011

Enzcted legislation related to juvenile mental
health between 2001 and 20611

Seurce: NCSL, 2012,
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Highlights include 2 2005 omnibus state mental
health law passed in Washington thar expanded
mental health services and addressed trearment
gaps. Italso encouraged criminal and juvenile jusrice
diversion and treatment by authorizing counties to
establish a 0.1 cent sales tax to establish therapeutic
courts. The same year, an Idaho measure also cre-
ared mental health courts to be incorporated into
existing state drug courts. A similar Colorado law
allowed a 90-day suspended sentence, during which
treatment is provided to developmentally disabled
or mentaliy ill juveniles. In 2009, Texas provided
that mentally ill youth be eligible to receive con-
tinuity of care and treatment while in the juvenile
justice system. And the same year, Colorade estab-
lished a family advocacy program to work with the
community to collaborate in providing services to

young people with mental illnesses.
Screening and Assessment

Screening and assessment are key to addressing
mental health treatment needs of youth in the ju-
venile justice system. Recent state policies require
proper screening and assessment to help determine
juvenile risk, ptacement and treatment. Minneso-
ta and Nevada have established statewide mental
health screening for all youth in the juvenile justice
systern. A 2005 Texas act required juvenile proba-
tion departments to have youth complete the MAY-
SI-2 screening instrument that identified potential
mental health and substance abuse needs. Idaho
allowed juvenile courts to order mental health as-
sessment and treatment plans for juveniles. In
2009, acts in North Dakota and Oregon required
alcohol and drug education, assessment and treat-

ment for juveniles who commit alcohol violations.

Disproportionate
Minority Contact

Minority youth come into contact with the juvenile

justice system at every stage at a higher rate than

their white counterparts.
Various explanations have
emerged for the dispropor-

tionate treatment of mi-

nors, ranging from jurisdic-
tional issues, certain police
practices and pervasive crime in some urban areas.
The past decade has seen state legislative actions to
address complex problems of over-representation of

minority vouth.

Between 2005 and 2007, Celorado, Indiana, Kan-
sas and Tennessee established committees or com-
missions to address and remedy overrepresentation
of minorities in their juvenile justice systems, and
continue to work on these issues today. In 2008,
lowa became the first state to requite a “minority
impact statement,” which is required for proposed
legislation related to crimes, sentencing, patole and
probation. Cennecticut soon followed, requiring
racial and ethnic impact statements for bills and
amendments to increase or decrease the pretrial or
sentenced populadion of state correctional facilities.
Similar to fiscal impact statements, the new re-
quirements seek to provide greater understanding

of the implications of proposed laws for minorities.

A 2010 Maryland law requires cultural competen-
cy model training for all law enforcement officers
assigned to public school buildings and grounds.
In 2011, Texas established an interagency council
to address the disproportionate involvement of mi-
nority children in the juvenile justice, child welfare
and mental health systems. The same year, Illinois
established a task force to create a standardized col-
lection and analysis of data on the racial and eth-
nic identity of arrestees. Connecticut now requires
judicial and executive entities to report to the leg-
islature and governor every two years on progress
in addressing disproportionate minority contact in

the juvenile justice system.
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Highlights of Other Significant fuvenile Mental Health Laws
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Enacted Disproportionate Minority Contact Legislation: 2001 — 2011

States that enacted disproportionate minority
conract legislation between 2001 and 2011

Source: NCSL, 2012.

Detention and
Corrections Reform

States legislative actions also have addressed juve-
nile detention issues. Confined juveniles include
those in detention or reception centers and training
schools, among others. Detention centers usually
are used for juveniles who are awaiting a court ap-
pearance or disposition; stays generally are short,

averaging 15 days or less.

In recent years, detention reform laws have short-
ened the length of time a juvenile remains in a de-
tention center. Risk assessment instruments also
were created and have been used at detention ad-
mission screenings to analyze an offender’s level of
tisk, individual treatment needs and to determine

who should be held in secure detention.

A 2006 Mississippi act mandated that youth be or-
dered only to detention centers that have certified

educational services and adequate on-site medical

and mental health services. In 2007, Colerado es-
tablished juvenile risk assessment instruments and
required their use to determine whether a juve-
nile requires detention. The same year, New Jer-
sey required suicide and mental health screening
for juveniles in detention centers,
in order to properly assess their
needs. In 2010, Virginia allowed
juveniles transferred to or charged
in criminal courts to remain in ju-
venile, rather than adult, detention

facilities.

In regard to shortening the length
of time in detention, Mississippi
law provided that first-time non-

violent youth offenders may not

be committed to detention centers

for more than 10 days. In 2007, Illineis provided
that minors under age 17 (instead of age 12} cannot
be detained in a county jail or municipal lockup

for more than six houzs. A 2009 Georgia measure
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decreased from 60 days to 30 the
maximum time a court can order a
juvenile to serve in a detention cen-
ter. North Dakota now limits to
four days in a one-year period the
toral detention period of a child who
is participating in a juvenile drug
court. And, a recent Oregon acr au-
thorized the court to release youth
offenders from detention facilities
when the county juvenile detention

facility capacity is exceeded.

15 percent of those held in juvemic facilities and as much as 34, pe' .
: ccnt 'n some states Lawmakers in Connectlcut, Flonda Hawa.u,
:I\/{mnesota aﬁd Oregon have enacted leglslatmn that requlres' gen-.’_::
'.der specxﬁc programmmg for Juvemles The laws gcnerally reqlure:"'
programs to help w;th prevennon, treatmcnt and rehablhtanon_:f .
needs of young peopie who are servéd by }uvemle Justu:e systems .

‘And, n 2011, New Mexico Iawmakers passeci a measure. askmg the -

Gender-Responsive Programming
Although the overall juvenile crime rate has declined during the
past decade, the female juvenile offender population is the [argest

growing segmenc in the }uvemle justice system. Girls now represent

-'Department of ChJIdIen Youth and Families to develop a plan for.-.':'

Reentry/Aftercare

gender—responswe services and programs for g1rls

Each year, 100,000 juveniles are re- California and Washington, for example, eased

leased from juvenile corrections facilities and other o ) ]
J health care accessibility for reentering youth. Ari-

out-of-home placements into cornmunities. In re- .
P zona, Colorado and Pennsylvania made changes

cent years, state lawmakers have focused artention . :
to their probation programs to enable successful

on providing aftercare services to improve post- . ) )
P 5 P P reeniry. And, 2 2010 juvenile parole reform law in

release supervision, services and supports to help IHinois required the Illinois Juvenile Justice Com-

juveniles make safe, successful transitions home. . ) )
mission to develop recommendations regarding due

process protections for youth during parole and pa-

A 2004 Maryland law required “step-down after-

care” to provide individualized rehabilitation and role revocation proceedings. The bill also clarifies

services to youths returning to their communities. that the Prisoner Review Board has options other

Access to mental health services upon release also is than re-incarceration for juvenile parolees who may

an important part of after- violate a condition of parole.

care. Two states—QOklaho-

Some aftercare laws have established community-
main 2004 and Virginia in

based programs to help administer state services to
juveniles. In 2006, Indiana established a Juvenile
Reentry Court, and in 2007, Mississippi required

2005—implemented regu-
[ations for mental healch,

substance abuse and other . , .
that community-based services be provided for all

therapeutic treatment ser- . . _
P youth leaving detention facilities. In 2008, Cole-

vices for juveniles who are S . o
rado legislation required use of an objective risk as-

returning to the commu-

i sessment to identify aftercare treatment and parole
nity. Other states—Arizo-

na, California, Colorads,

Connecticut, Hawaii, [l

services for juveniles. While an Ohio act allowed

representatives of faith-based organizations to pro-

vide reenary services to juveniles. The same year,
linois, Indiana, Oklahoma, Pennsylvania, South ) . ; .

Connecticut established a community-based pilot
Carelina and Washington—provided additional

] program to provide reentry services for youth.
support services to such juvenile offenders.
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Confidentiality of Juvenile
Records and Expungement

Protecting the confidentiality of juvenile records
for education, employment and other transitions
to adulthood are part of successfully reintegrating
juveniles into society. State actions have included
enacring expungement measures and other record
conhdentiaily safeguards. Between 2007 and 2011,
Arkansas, Connecticut, Ilinois, Kansas, Mon-
tana, New Mexico, New York, Texas, Virginia
and Wisconsin established safeguards to protect

the confidentiality of juvenile records.

Expungement allows a minor who has committed
delinquent acts to permanently erase his or her re-
cord. Berween 2004 and 2011, Colerade, llinois,
Ohio and Washingten created procedures for ju-
veniles to request their individual records be sealed
or expunged. Also duting that time period, Dela-
ware, North Carolina, and Vermont provided for
automatic expungement of juvenile court records
for non-violent felonies. In 2011, Washington re-

quired juvenile deferred disposition records to be

automatically sealed upon
a juvenile’s 18th birthday
and prohibited consumer
reporting  agencies from

disseminating personal in-

tformation contatned in ju-

venile records.
Conclusion

States are not complacent aboutr juvenile crime and
remain interested in providing public safety, im-
proved juvenile justice systems and positive results
for youth. The legislative trends evidenced during
the past decade reflect a new understanding of ado-
lescent development and the value of cost-benefit
analysis of existing data-driven rescarch. Investing
in community-based alternatives to incarceration
and evidence-based intervention programs, as well
as multi-system coordination and cross-systems
collaboration are among the examples of how states
now are better serving youth and addressing and

preventing juvenile crime.

Abourt the Fander

Models for Change

to themselves and to public safety.

The John D. and Catherine T. MacArthur Foundation is one of the nation’s largest independent
foundations. Through the support it provides, the Foundation fosters the development of knowledge,
nureures individual creativity, strengthens institutions, helps improve public policy, and provides infor-
mation to the public, primarily through support for public interest media.

'The MacArthur Foundarions Models for Change initiative collaborates with selected states to advance
juvenile justice reforms that effectively hold young people accountable for their actions, provide for
their rehabilitation, protect them from harm, increase their life chances, and manage the risk they pose
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Appendix

Distinguishing Juvenile Offenders
Sfrom Adults

Maryland HB 294 (2001); Virginia HB 2795
(2001); Illinois HB 4129 (2002); Georgia HB
470 (2003); Oregon SB 69 (2003); Virginia HB
2276 (2003); Connecticut HB 5444 (2004); Con-
necticut HB 5215 (2005); Oregon SB 232 (2005);
Colorado HB 1034 (2005); Washington HB 1187
(2005); Washington HB 2061 and 2064; Colorado
HB 1315 (2006); Georgia HB 1145 (2006); New
Hampshire HB 627 (2006); Arkansas HB 1475
(2007); Connecticut SB 1500 (2007); Rhode Island
SB 1141 (2007}; Virginia HB 3007 (2007); Colora-
do 8B 66 (2008); Colorado HB 1016 (2008); Lou-
isiana SB 38 (2008); Maine SB 691 (2008); Mis-
souri HB 1550 (2008); Virginia HB 1207 (2008);
California AB 1516 {2009); Colorado HB 1122
(2009); Hlinois SB 2275 (2009); Mississippi SB
3115 (2009); Nevada SB 235 (2009); Nevada SB
235 (2009); Colorado HB 1413 {(2010); Oklahoma
HB 2313 (2010); Tennessee HB 459 (2010);Utah
HB 14 (2010); Virginia SB 259 (2010); Arizona
SB 1191 (2011); Idahe HB 140 (2011); Nevada
AB 134 (2011); Colorado HB 1271 (2012).

Due Process and Procedural Issues

Arkansas SB 108 (2001); Colorado B 1187
(2001); Ilinois SB 730 (2001); Texas HB 1118
(2001}); Kentucky HB 146 (2002); Fla. Stat. Ann.
§27.52 (2003); Ga. Code Ann. §17-12-24 (2003);
Louistana HB 1508 (2004); Maryland SB 163
(2004); Utah SB 179 (2004); Del. Fam. Ct. R. of
Crim. B 10. (2005); Illinois SB 1953 (2005); Vir-
ginia HB 2670 (2005); La. Child. Code art. 809
(2006); MI Rules MCR 6.937; Mississippi HB
199 (2006); Tennessee HB 3147 (2008); Ala. Code

§15-12-2 (2009); Maine SB 423 (2009); North
Dhalota HB 1108 (2009); Tenn. Code. Ann. $37-
1-126 (2009); Louisiana HB 663 (2010); Hlinois
HB 6129 (2011}); Pennsylvania SB 818 (2012) and
SB 815 (2012).

Prevention and Intervention

Connecticut HB 7013 (2001); Florida SB 2-A
(2003); Washington HB 1028 (2003); Winois HB
2545 (2004); Oklahoma SB 1799 (2006); Tennes-
see, TC.A. 37-5-121 (2007); Mississippi SB 2246
(2008); Hawaii SB 932 Ohio HB 86 (2011); Texas
SB 633{2011); Vermont SB 108 (2011).

Treating Mental Health Needs
of Juvenile Offenders

Arizona HB 2246 (2001); Texas HB 1071, 1901
and SB 1470 (2001); Alaska SB 302 (2002); Ari-
zona SB 1059 (2002); California SB 1911 (2002);
Hlinois HB 35625 (2002); Connecticur HB 5530
(2003); Kansas HB 2015 (2003); Maine HB 1165
(2003); Texas HB 2895 (2003); Virginia HB 1599
{2003); Colorado SB 27 (2004); Arkansas HB
2095 (2005); California SB 570 (2005); Colorado
HB 1034 (2004); Idaho SB 1165 (2005); Nevada
AB 47 (2005); Oregon SB 1059 (2005); Virginia
SB 843 (2005); Washington HB 5763, Chapter
504 laws of 2005. Sec. 101. (2005); Colorado SB
5 (2006); Georgia HB 1145 (2006); Louisiana HB
503 (2006); Maryland HB 1257 {2006); Colorado
HB 1057 (2007); New Jersey AB 2281 (2007); Or-
egon SB 328 (2007); Colorado HB 1016 (2008);
Florida HB 1429 {2008); Minnesota SB 3049
(2008); New Mexico HB 364 (2008); Oklahoma
SB 2000 (2008); Vermont HB 615 {2008); Ala-
bama HB 559 (2009); California AB 1516 (2009);
Colorado HB 1022 (2009); Moentana SB 399
(2009); Tennessee FIB 2293 (2009); Texas HB
4451 (2009); Arizona HB 2471 (2010); Colorado
SB 14 and 153 (2010); New Hampshire HB 621
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{2010); Tennessee HB 459 (2010); Idaho HB 140
{2011); Iowa SB 327 (2011); Kansas HB 2104
(2011).

Disproportionate Minority Contact

Tennessee HJR 890 (2005); Kansas SB 47 (2006);
Indiana HMB 1289 (2007); Colorado HB 1119
(2008); Connecticut HB 5933 (2008); Iowa Code
Sec. 2.56; Sec. 8.11 (2008); Maryland SB 882
{2010); Connecticut HB 6634 (2011); Illincis B
2271 (2011); Texas SB 501 (2011).

Detention and Corrections Reform

Arizona HB 2282 (2001); llinois HB 2088
(2001); Virginia HB 2631 (2001); Maryland HB
961 (2002); Mississippi HB 974 (2002); South Da-
kota HB 1253 (2002); Florida HB 5019 (2006);
Georgia HB 245 (2009); North Dakota SB 2159
(2009); Oregon HB 2299 (2009); Florida SB 1012
(2011); New Mexico HB 40 (2011).

Reentry/Aftercare

Colorado HB 1357 (2001); Illinois HB 4566
(2004); Maryland SB 767 (2004); Oldahoma SB
985 (2004); Washington HB 3078 (2004); Wis-
consin AB 709 (2004); Delaware SB 52 (2005);
Montana SB 426 (2003); Virginia HB 2657
{2005); Indiana SB 84 (2006); OQhio HB 137
{2006); Vermont SB 194 (2006); Arizona SB 1041
{2007}; California AB 1300 (2007}; Hawaii SB
1444 (2007); Tllinois HB 615 (2007); New Mex-
ico HB 738 (2007); New York SB 3092 (2007);
Colorade HB 1156 (2008); Connecticut HB 5926
(2008); Ohio HB 113 (2008); Colorade HB 1044
(2009); Kansas HB 2642 (2008); Virginia HB
1258 (2008); Texas HB 2386 (2009); Washington
HB 1954 (2009); Arkansas §B 339 (2011); Con-
necticut HB 6634 (2011); North Carolina SB 397
(2011).
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The Youth Advocacy Division

* The Challenge
— High Stakes
— Complicated Practice (law and social work)
- Years of Neglect
— Lack of prestige

e The Payoff
— The Kids
— The Community

The Youth Advocacy Division

* Pilot to Division

— Leadership
— Training

— Support

- Qversight
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“Commmittee for Public Counsel Services

The Youth Development
Approach to Zealous Advocacy




“We're enconraging people to become muoloed in their own rescue.”

The New Yorkar. July 28, 1997, p. 40

Positive Youth Qutcomes

Achievement Qufcomes

“ elopmental
Outcomes

Problem ree P
Ouftco

Kids who can do well
will do well

9/25/2013



Fairness

» [R]ecent studies... suggest that the appearance as well as
the actuality of fairness, impartiality and orderliness -- in
short, the essentials of due process -- may be a more
impressive and more therapeutic attitude so far as the
juvenile is concerned. For example, in a recent study, the
sociologists Wheeler and Cottrell observe that, when the
procedural laxness of the "parens patriae” attitude is
followed by stern disciplining, the contrast may have an
adverse effect upon the child, who feels that he has been
deceived or enticed.

* Inre Gault, 387 U.S. 1 (1967)

Role of Defense Counsel

» Zealous Legal Advocacy

* Nurturing Adult
— High Clear and Fair Expectations
— Maximum Participation
~— Caring and supportive
— Transitional and transformative

* Five Domains

9/25/2013
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Legal Team > Litigation
- Zealous Advocacy ﬁ
- Youth Development Approach . -Short Term
g ~ Nurturing Adult —————— —— Best Possible
Legal Outcome

Long Term

- Care & Support
- Expectations
- Participation

Probléhﬁ Free
Oufcomes

' 'Best Possible -
. Life Outcomes

Achievement |- #0e) Developmental
Outcomes Qutcomes
/3
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The Children’s Law Center of Massachussetts
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Secondary Education

/ Pathways to Graduation
@ No Chid Left Behind Act
12 Special Education

19 Homeless Students

delstarCharge

20 Discipline

25  English Language Learners

2/ Advocacy/Family Resources
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Fall 2010

Dear Parent, Teacher, Mentor, Youth Worker, and Child Advocate,

The “School to Prison Pipeline” sucks in thousands of young children each year and spits out just as many
adults who spend their lives in and out of prison, drug programs, and homeless shelters, and are unable to
provide for themselves. School failure robs individuals of the opportunity to lead fulfilling lives and
deprives society of productive, taxpaying citizens. The EdLaw Project, a partnership between the Youth
Advocacy Department and the Children’s Law Center of Massachusetts, has put together this Education
Community Notebook because we believe that with even a little support, thousands of children can be
diverted from this pathway.

Children need thoughtful advocates to help them access the educational resources they need to thrive.
This Notebook offers an in-depth overview of the key elements of the Commonwealth’s complex
education system—from academic and testing standards to discipline guidelines. To support your
advocacy efforts, we have included advocacy tips throughout the Notebook to highlight areas where your
advocacy can mean the difference between school failure and academic engagement.

School failure is often ignored until a child presents problems with behavior and/or truancy, but the vast
majority of behavior and truancy issues can be traced back to a lack of academic achievement. For the
most part, kids who are performing well academically will behave well in the classroom, regardless of
problems in the home or neighborhood. Poor children, especially children of color, are the most likely to
have unmet educational needs. Academic failure is usually detectable early in the child’s academic career.
Early intervention is almost always the cheapest and most effective strategy.

To make matters worse, many schools respond to behavior and truancy problems with harsh and knee
jerk discipline practices and/or court referrals. While those are sometimes necessary, disciplinary
approaches that push kids out of school and fail to address the underlying educational or psychosocial
issues are ineffective and costly. Worse, they often exacerbate the behavior problems, lead to meore time
out of school, contribute to continued school failure, and dramatically increase the likelihood of life-long
court involvement and incarceration.

We hope you find this Education Community Notebook to be a useful tool for helping children achieve
greater academic, life, and legal success. If you have any questions about the Notebook or education
advocacy, please feel free to contact The EdLaw Project in Roxbury at 617-989-8100 or by email at
mspanjaard@publiccounsel.net or the Children’s Law Center in Lynn at 781-581-1977.

Marlies Spanjaard, JD, MSW
Coordinator, The EdLaw Project

www.youthadvocacydepartment.org



/\/\ASSACHUSETTS CURRICULUN\ FRAN\EWORKS AND N\CAS

1l youth need to experience academic success. Many court-involved youth have been effectively denied an
appropriate education from an early age. Good advocates need to understand the policies that define a

i, quality education in Massachusetts. A quality education includes equal access to an enriched curricalum,
effective teaching methods delivered by highly qualified instructors, and the presence of engaged, informed parents or
_guardians in order to stimulate students. Additionally, effective school systems must recognize the needs of the individual
‘learner by affording a student every opportunity to meet grade promotion and graduation standards. The Massachusetts
Education Reform Act of 1993 instituted sweeping reform, two provisions of which detail statewide curriculum standards
and strict measures of student proficiency: the Massachusetts Curriculum Frameworks and the Massachusetts
Comprehensive Assessment System (MCAS).

MASSACHUSETTS CURRICLLUM. FRAMPWORKS

The Massachusetts Curriculum Frameworks are statewide standards that identify what students should krnow and
be able to do in each content area at each grade level. The Curriculum Frameworks include standards for arts, English
language arts, foreign languages, comprehensive health, mathematics, history and social science, science and technology/
engineering, English Tanguage Proficiency (LEP), and vocational technical education for each grade level. Local districts
use the state curriculum frameworks to develop more specific curricuia for their students.

View the current frameworks at wiww. doesmass.edu/ rmeworks/current html

R A e he T O
AAASSACHUSETTS (COMPRIFENSIVE ASSESSAMENT SYSTEM

Massachusetts is one of many states that uses “high stakes” testing to make critical decisions about a student, such
as high school graduation and grade promotion. In Massachusetts, that test is the Massachusetts Comprehensive
Assessment System. The MCAS has been criticized for many reasons including punishing students for the system’s failures
to teach them what they need to know to pass; creating a “teaching to the test” environment; punishing students who do
not test well; as well as increasing grade retention and dropout rates. Understanding MCAS, however, is essential for
developing a complete picture of your client’s academic situation.

WWHAT |5 PMACASY

The MCAS is a performance-measuring test administered to every student enrolled in a Massachusetts public
school from the third to tenth grades. Based on the Massachusetts Curriculum Frameworks, the assessment tests a variety
of subjects including English language arts, mathematics, science and technology/engineering, history, and social science.
Individually, results help determine whether students are meeting the learning standards set by the state and can be used
to identify those who may need additional support services or remediation. The assessment is a major element used in
reporting the strengths and weaknesses in the curriculum of Massachusetts schools and districts. The Massachusetts
Department of Elementary and Secondary Education (DESE) uses MCAS results to report on the Adequate Yearly
Progress (AYP) of schools and districts in accordance with the federal No Child Left Behind Act (p. 9).

www.youthadvocacydepartment.org



All students being educated through public funding are required to take the MCAS, including public school

students, students with Limited English Proficiency, students with disabilities, and students in the custody of the

Department of Children and Families and the Department of Youth Services. In addition, students who are receiving a

publicly funded education in public charter schools, educational collaboratives, private schools, or institutional settings

are required to take the exam. However, homeschooled students are neither required to take the MCAS nor have a right to

take the exam. Students required to take the MCAS may use one of the following formats:

¢ Routine (standard) MCAS testing;

e MCAS testing using one or more test accommodation{s); or

s MCAS Alternate Assessment (p. 4)

STUDENTS Wit DISABLTES

A student’s special education team is responsible for
determining how the student will participate in the MCAS exam.
Accommodations may include changing the timing or scheduling
of the test, the setting of the test, presentation of the test, and how
the student responds to the test. Certain students may be found
eligible for the MCAS  Alternate  Assessment. Any
accommodations should be documented in the Individualized
Education Plan or in the 504 plan (p. 18).

For specific standard and non-standard MCAS accommodations for students with disabilities, visit

.

B e B - I I SN I e
JAeeamass.edi/meas/participation/sped.doc
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A small number of students with significant disabilities who are unable to take the standard MCAS tests, even
with accommodations, participate in the MCAS Alternate Assessment (MCAS-Alt) as determined by his or her Special
Education Team. The MCAS-Alt is a review of a portfolio, compiled by the teacher, of specific materials based on the
Curriculum Frameworks that demonstrates the skills and knowledge of the student. The portfolio may include work
samples, instructional data, videotapes, previous work and assessments, and other supporting information. A student
must earn a score of Needs Improvement or higher on the MCAS-Alt to achieve the state competency determination
necessary to obtain a diploma.

STUDENTS WITH LIMITED ENGLEH PROFICENCY

With the exception of students who are in the first year of enrollment in a public school, students with Limited
English Proficiency are required to take all the MCAS tests scheduled for their grade. The Massachusetts DESE defines a
Limited English Proficiency student as “a student whose first language is a language other than English and who is unable
to perform ordinary classwork in English.” LEP students in the first year are not required to take ELA or reading tests
scheduled for their grade, but a school has the option of assessing the student in ELA and history and social science.
Current or former LEP students are permitted to use approved bilingual word-to-word dictionaries on any MCAS test.

Tenth grade Spanish-speaking LEP students who have been in the United States for fewer than three years may
receive additional accommodations. If the student can read and write at or near grade level in Spanish, he or she may be
able to take the mathematics MCAS using an English/Spanish version. Students may write answers in English or Spanish.
All students nrast take the English Language Arts tests in English.

In addition to participating in MCAS, LEP students must annually take the Massachusetts English Proficiency
Assessment (MEPA) tests in reading, writing, speaking, and listening. Information on the MEPA is available at

TATLATEAT 47 P | Faun ey o f 7 sy v
www.dos. mass. edu/meas/mepa.

For specific standard and non-standard MCAS accommodations for LEP students, visit

wwiv.doemass, edu/meas/participation/iep.doc

"
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LOMPETENCY CRITERIA

All students must meet the Competency Determination requirement on the MCAS in order to receive a high
school diploma. In order to meet the Competency Determination graduation requirement students must meet the
following criteria:

» Earn ascaled score of at least 240 on the grade ten English language arts and mathematics tests

OR

s Harn a scaled score between 220 and 238 on these tests AND fulfill the requirements of an Educational
Proficiency Plan (EPT)

AND

o TFarn a scaled score of at least 220 on one of the high school MCAS Science and Technology/
Engineering (STE) tests: Biology, Chemistry, Introductory Physics, or Technology/Engineering

www.youthadvocacydepartmentorg



SCORING THE MCAS

Results are reported for individuals, schools, and
districts with the following performance levels:

Advanced {grades 4-10): Demonstrates a comprehensive
and in-depth understanding of rigorous subject matter,
and provides sophisticated solutions to complex problems

Above Proficient (grade 3): Demonstraies mastery of
challenging subject matter and constructs solutions to
challenging preblems

Proficient {grades 3-10): Demonstrates a solid
vnderstanding of challenging subject matter and solves o
wide variety of problems

Needs Improvement (grades 3-10): Demonstrates a
partial understanding of subject matter and solves some
simple problems

Warning (grade 3}/ Failing (grades 4-10);
Demonstrates a minimal understanding of subject matter
and does not solve simple problems

An Educational Proficiency Plan, or EPP, is a planning tool developed for students who did not score at least a
240, or “Proficient,” on the mathematics and/or English language arts MCAS grade ten tests or retests, An EPP consists of
three elements:

¢ A review of a student’s strengths and weaknesses based on MCAS scores, coursework, and teacher/
advisor input

o A list of the courses the student must successfully complete in grades 11 and 12 in the relevant
content area

e A description of the assessment the school will administer annually to determine the student’s
progress toward proficiency in those areas

Students with EPPs must achieve the stipulations of the plan, in addition to scoring at least a 220 on the MCAS
test in question, in order to receive a diploma.

WWWA\/OUTHOdvococydeparfmen?.org



The MCAS appeals process allows students to demonstrate through course work that they have met or exceeded
the English Language Arts and/or mathematics proficiency standards on the grade ten MCAS tests, even though they have
repeatedly been unable to pass the tests.

In order to be eligible for an MCAS appeal a student must meet the following criteria:

e Must have taken the grade ten MCAS at least three times,
or submitted at least two MCAS-Alt Assessment portfolios
in the subject area of the appeal;

® Must have maintained at least a 95% attendance level
during the school year prior to and the year of the appeal
(with possibility of justified exemption);

AND

®  Must have satisfactorily participated in tutoring and other

academic support services under an individual student
success plan (ISSP).

The appeal must be filed by the Superintendent or a designee of the district in which the student is enrolled.




| JPLOMA,

In Massachusetts, in order to earn a diploma from a public high school, a student must meet the state
Competency Determination graduation requirement and meet all local district graduation requirements (p. 4).
Competency Determination is met by earning a passing score on the tenth grade Massachusetts Comprehensive
Assessment System (MCAS).

There are compelling reasons why students should complete
high school and earn a diploma. According to Andy Sum, professor of
economics and Director of the Center for Labor Market Studies at
Neortheastern University in Boston, the long term cost of not having a
high school ‘diploma includes lower employment over their working
lives, considerably lower annual earnings, less access to employee
benefits (including health insurance and pension coverage), and a
significantly higher incidence of poverty. For society, losses include less
real output, greater marital instability, lower federal, state, and local tax

receipts, and much higher rates of incarceration in jails and prisons.
CERTIHCATE OF ATTAINMENT

The Certificate of Attainment is a state-endorsed credential adopted by local school committees to promote access
to educational, job training, and employment opportunities for students who have completed their high school program of
study but have not passed the MCAS. Generally, to be eligible, students must have made a good faith effort to attain the
standards on the MCAS English Language Arts and mathematics tests and must have completed all focal graduation
requirements, including attendance, course completion, and satistactory grades.

There are options for those students wishing to earn a diploma who have fulfilled the local district requirements
for obtaining a diploma but have not yet met the competency determination:

e Continue to take the MCAS retest even if the
student does not attend high school

e Consider eligibility for MCAS performance
appeals (p. 6)

® Request a special education team meeting to
discuss further options for support (eligible
special education students only)

e Explore school and community-based options
for tutoring supports

ABLITY TO BererT TrsT

Many post-secondary schools that accept applicants with a Certificate of Attainment will require that they
demonstrate their “ability to benefit” (ATB) by passing an approved test to qualify for state and federal tuition aid.
Though the specific content of these examinations can vary from one institution to another, they generally include
reading comprehension, sentence skills, and arithmetic sections.

www.youthadvocacydepartment.org
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A student’s road to graduation is multi-faceted, and in Massachusetts there are many policies designed to evaluate
and guide his or her progress. Understanding the breadth and depth of a student's full academic profile is an essential
advocacy tool. Specific policies can vary between schools and districts and are found in a school district’s handbook.
Generally, student handbooks can be found on the website of the local school district, and it is a good idea to be familiar
with the policies in your district. Below are the most common policies that effect a student’s academic progress.

¢ Promotion policies
¢ Retention
¢ Social prometion
¢ Grading
¢ Academic warning notices
e  Attendance policies
#  District-specific learning standards (e.g., curriculum)
e District requirements for obtaining a diploma
¢  Waivers for some course requirements
¢ Alternatives for obtaining diploma
e District timetables for MCAS testing and retests
e  Other district-wide benchmark standardized testing
e School transfers
e  Opportunities for additional support services

¢ Summer School requirements
¢ Individual Student Success Plans (ISSP)
¢ Tutoring

It is important to find out about the “alternative” schools in your district. The word “alternative” can be used to
describe many different school environments. Some alternative schools provide a viable option for meaningful education,
while others are little more than warehouses for children who have been suspended or expelled, and other times still, the
word is used to describe a therapeutic special education school placement. Parents and advocates should research the
academic reputafion of the schools in their district before agreeing to send children there.




STANDARDS, ACHIEVEMENT, AND ACCOUNTABILITY

he No Child Left Behind Act of 2001 (NCLB) is a federal law aimed at increasing the academic achievement of
students nationwide and raising the bar for accountability in public schools. Responsibility for complying with
NCLB is primarily left to state and local education agencies. While NCLB does not create individual claims of
actions, the law does allow parents some important rights and options regarding the education of their children.

One of the main goals of NCLB is to assure that all students are “academically proficient” by the 2013-2014 school
year. In order to achieve this goal, each school is required to meet Adequate Yearly Progress {AYP) as determined by
participation rate and performance on a standardized test (in Massachusetts, the MCAS), an additional attendance or
graduation requirement, and either the state's performance target or the group's own improvement target.

If a school fails to meet AYP two years in a row, the school
is designated as being “in need of improvement” and must follow a
required course of action to improve performance. A school or
district's “Accountability Status” dictates that course of action.

IMPROVEMENT - If a school is not making progress after one
year of “in need of improvement” then the school must
allow parents of low-income students to obtain additional
services from outside providers to supplement their
schoolwork. These are called Supplemental Educational
Services.

Visit +

> for a full state listing of approved educational service providers.

CORRECTIVE ACTION - Ifaschool is not making progress after two years of being “in need of improvement”
then, in addition to the above, the school may need to take additional corrective actions which may include staff
replacement, curricutum reform, extending the school day or year, or seeking outside expert advice.

RESTRUCTURING — If the school is not making progress after three vears of being “in need of improvement” the
school is required to restructure. In the restructuring period, the school will still fund Supplemental Education
Services and allow transfers, but additionally, it will be required to make plans for alternate governance.
Restructuring can include reopening as a charter school, replacing staff relevant to the failure of achieving AYP,
seeking outside management, or submitting to a state take-over.

To view past AYPs for Massachusetts, visit

Www.youfhadvocacydepor‘rmenf,org
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Status designations of Improvement, Corrective Action, and Restructuring require schools to do the following:

s Develop and implement a school improvement plan to be developed jointly with parents

e  Receive technical assistance from the district and/or state

e Provide students with options to transfer and be transported to another school that is making progress

Schools are required to notify parents if the school has been identified as an unsafe school. For a school to be
designated as "persistently dangerous,” & school must meet either of the following criteria for three consecutive years

beginning with the most recent enrollment data available to the Department of Elementary and Secondary Education as
well as the prior two years:

e One or more students have been expelled for violation of the Federal Gun-Free Schools Act
e The number of students who have been permanently excluded or expelled from school for a period

greater than 45 days under state law for weapons or physical assaults or for violent crimes exceeds 1.5% of
the student enrollment based on yearly enrollment data submitted to the DESE.

Under NCLB’s “unsafe schools” option, a parents may transfer a child to a safe school if the current school is
identified as “persistently dangerous” or if the child is a victim of a violent crime at school. An individual student who is a
victim of a violent criminal offense which takes place at school {includes the premises, on buses, or at school-sponsored
event) must, to the extent feasible, be allowed to transfer immediately to another public school within the school district.

www.youthadvocacydepariment.org




Title I of the No Child Left Behind Act of 2001 provides federal funding to eligible schools to develop educational
programs that enable low-income students to achieve the proficiency goals outlined by NCLB. Schools qualify based on
demonstrating that the K-12, ages 5-17, membership has a sufficiently high percentage of economically disadvantaged
students. Title 1 regulations require school districts to provide services to all schools where at least 75% of students qualify
for free or reduced price meals. Schools and districts funded by Title I must develop a comprehensive plan outlining each
program, plainly referencing its intended implementations and results, with garnered support from parents, teachers, and
administrators alike. Outlined below are four important elements schools must provide in conjunction with school-wide

programs.

/' SCHOOL AND DISTRICT -
Report c;a.r_ds. must :sfécific.a].ly:':s'tﬁté AYP designation
of school and must include the following: '

® Assessment h:fofmaﬁonmComparing districts, grades,

and “subjects by MCAS performance level versus
Massachusetts performance targets

e Accountabi]_jty Data—Includes student attendance,
Competenc_y Determination rates, AYP history, and
Accountability Status for each school and district

e Teacher Quality Data—Number of teachers in core
acadernic areas, percentage of core academic teachers
identified as “highly qualified,” and student/teacher ratio

e

SUPPLEMENTAL
EDUCATIONAL SERVICES

income students can receive Supplemental
. Educational = Services (SES) approved by the
Depar_t_ment-of Education and provided outside the
' regular school day.- - B ST

NOTE: It is ﬁ_p i_q the_pa;-aht to c_::omplete the
paperwork to have services started.

If a school is not making AYP after three vears, low-

¢ Describe the schools responsbility o provide  quality
e Desciibe howpalgnm are responsible for supporting their

. Address the Jmportance of communicaion between
o teahesandparens

- WHOLE SCHOOL
- IMPROVEMENT PLANS
The Whole School Improvement Plan (WSIP) is a
detailed educational battle plan designed to guide
teachers, inform parents, and state a plan to ensure

a high promotion/graduation rate. The WSIP in-
cludes the following:

o Instructional goalsand strategies

(inchiding educational reform, i necessary)
¢ Ananalysis of past student testing performance
o Notesonparentalindusion
= Professional developrﬂent plan forall teachers
Strategies tohelp struggling students

PARENT INVOLVEMENT AND THE
HOME/SCHOOL COMPACT

Individual schools and districts must facilitate
parental involvernent in developing a written “Parent
Involvernent Policy” covering three areas:

- curriculum and instruction to the students AR




RIGHTS, ELIGIBILITY, AND IMPLEMENTATION

he Individuals with Disabilities Education Act (IDEA) of 2004 is the federal law ensuring services to students
with disabilities. IDEA provides eligible students from ages three to 22 a free and appropriate public education.

Assistance may include consultative or psychological services, transportation, speech or occupational therapy,
and are provided at no cost to the student. Similar state protections are provided under Massachusetts General Law
Chapter 71B. Associated federal regulations are at 34 C.F.R. 300 and 201, and state regulations are at 603 C.M.R. 28.00

In Massachusetts, over eighty percent of the children invoived in the busiest courts have unmet educational needs
and nearly ninety percent have school discipline problems (Citizens for Juvenile Justice, Special Education Reform). Often
behavior issues resuit from unmet educational needs. Identifying children who may be eligible for special education
services based on their early school career is one more way to ensure their success.

Parents, youth serving professionals, and advocates need to be zealous in pushing for appropriate services at the
first sign of academic difficulties. Special education services can be very expensive and school districts often have limited
resources, Detecting and addressing educational needs early can reverse academic failure, reduce the need for future
arduous interventions and ultimately bring a halt to a youth's progression through the school-to-prison pipeline.

In order for a student to be evaluated for special education services, a parent, caregiver or youth-serving
professional needs to request an evaluation referral. The request should be in writing, signed and dated, and copies should
be retained by the parent. A student with these issues might benefit from an evaluation to determine whether he or she is
eligible for special education or related services due to:

» amedical condition relating to the student’s physical, mental, or emotional health/development that
may affect his or her ability to progress in school

e failure to make progress in school

» ahistory of behavioral issues and/or frequent disciplinary action




Special Education Timeline

Obtaining special services for an eligible student requires the cooperative involvement of both the school
and parent/guardian. The initial request for an evaluation made by a concerned party (e.g., a parent,
teacher, mentor, etc.) should be made in writing to the school. Once the school recieves consent for an
evaluation, the following timeline is set in motion.

5.
. Meeting is held to
2. determine student
School district pro- eligibility, placement,
1. vides form to and specifications of
Concerned parent/guardian 3. . iEP. If student is found 6.
party makes reguesting consent School district 4. eligible, parents must Parent must
regquest for for special - receives School be provided copies of accept or reject
student education parental completes the |EP within same 45 the IEP in whole
evaluation. evaluations. consent. evaluation. day period. or in part,
L within 5 days ] L within 30 days - L within 30 days -

l— within 45 days ‘—]

il

i
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The Team is responsible for determining whether the student is eligible for special education services. IDEA

requires that a Team include the following individuals, each with an equal voice:

The parent(s) or guardian of the student

The student (if he or she is 14 vears of age or older)

At least one regular education teacher

Atleast one special education teacher/provider

An individual who can interpret the instructional

implications of evaluation results

A representative from the district who:

a. is qualified to provide or supervise the provision of
specially designed instruction to meet the unique needs of
individuals with special education needs

b. is knowledgeable about the general education curriculum

c. is knowledgeable about the availability of resources of the local educational agency

www.youthadvocacydepartment.org 13
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At the initial Team meeting, the team leader facilitates the mermbers of the
Team to complete the following agenda items:

e Discuss concerns about the student

e Review the results of ail evaluations and provide the parent/guardian
with written reports of these resuits (if requested, parents can get
copies of these reports at least two days prior to the team meeting)

e Determine whether, based on these results, the student has a qualifying
disability

o Determine the student’s eligibility to receive special education and/or
related  services including  quantity of services, type of
accommodations, approptiate placement, and program location

To find a child eligible for special education services, the Team must find
that the child meets the following criteria:

e Has a qualifying disability (ie., mental retardation, hearing
impairment, speech or language impairment, visual
impairment, emotional disturbance, orthopedic impairment,
autism, traumatic brain injury, specific learning disability, or
other health impairment)

e Is failing to progress in the general curriculum as a result of
the disability

e Requires specialized instruction and related services in order
to make progress in the general curriculum

Special Education Service Continuum

Pull Out Services Separate Classrooms Residential School
Services administered to Specialized instruction for all academic Privately run schools for the most
students outside the regular areas in a classroom of no more than disabled students who require
classroom, such as; counseling, 12 students. Common classrooms 24-hour support in addition to
speech and language therapy, or include those focused on learning specialized instruction and
occupational /physical therapy. disabilities or behavioral problems.

support in co-curricular areas.

Resource Room Day School

Specialized instruction In one School specifically focused on
or more academic areasin a

children with disabilities who need

classroam of no more than special support in all academic and

12 students, most commonly co-curricular areas. These schools
for English or math. can be private or public.

14 www.youthadvocacydepartmentorg



If the student is found eligible for special education services, the Team will develop the Individualized Education
Plan {IEP). Development of the IEP occurs at the initial eligibility determination meeting. Changes to the [EP can occur at
any team meeting including mandated annual reviews, three year evaluation meetings, or any other time the team meets
in its official capacity.

An Individualized Fducation Plan must include the following components:

¢ The student’s placement e Measurable annual goals
o The student’s program location o All services and accommodations the school
« The present levels of academic achievement will provide

Different TEP services provide unique services. Some placements will
provide students with specialized instruction within a regular classroom, some
will be substantiaily separate from the regular classroom, and others will be in
specialized schools that primarily serve students with disabilities. Regardless of
the name or type of placement proposed, understanding how the services will be
provided in the placement and by whom is key to understanding whether the
placement and services are appropriate for an individual student.

It is important to ensure that a parent understands and agrees with the
type of setting and services that the school district is proposing to provide to the
student. A parent should visit the proposed placement before agreeing to fully
accept an IEP.

As soon as the school district has received the signed IEP, it is required to immediately implement all services and

accommodations which have been accepted.

mj A i
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The parent/guardian decision maker may:

e request another Team meeting to discuss the
reasons for rejecting the IEP

= request a hearing/mediation with the Bureau
of Special Education Appeals (BSEA)

A student continues to receive any accepted
services and placement until new services or
placement is agreed upon.

www.youthadvocacydepartment.org
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I dissatisfied with the school’s evaluations, the parent may
request an independent evaluation conducted by a qualified
professional of the parent’s choice. The request must be made
within 16 months of the school’s evaluations. The school district
may be required to cover part or all of the cost of this evaluation,
depending on a family’s income level. However, publicly funded
evaluations must meet state requirements for evaluator
qualifications and follow set pay rates (603 CMR 28.04 (5)).

The testimony of the evaluator at a due process hearing
may be necessary and families should take this into consideration
when choosing an evaluator.

D TN T b e T gyt g NG 5 Pl
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Parental consent should be requested and a reevaluation completed before a stoppage of any services. If a parent
disagrees with the determination, the parent can appeal the decision to the Bureau of Special Education Appeals. Parents
should ask for a written document stating the decision regarding ineligibility as well as the reasons why.

e ADDT AL TERTEAY
TN APPEALS TS TA

The BSEA is an independent body and as of July, 1 2010
is a part of the Department of Administrative Taw Appeals. It
resolves disputes between school districts and students with

disabilities regarding eligibility, evaluation, placement, IEP,
provision of special education services pursuant to state and
federal law, or procedural protections of state and federal law for
students with disabilities.

A decision of the BSEA is a final agency decision.
Generally, the decision of the BSEA shall be immediately
implemented. However, the aggrieved party may file a

complaint for review of the hearing officer’s decision to state or
federal district court. The review on appeal is governed by
M.G.L. Chapter 30A, the Administrative Procedure Act.

A hearing at the BSEA is an administrative procedure before a hearing officer where a parent is not required to
have an attorney. However, it is recommended that parents do seek counsel as school districts will almost always have an
atforney.

www.youthadvocacydepartment.org



DISPUTE RESOLUTION (OPTIONS

Facilitated Tearn Meeting: The parties to an IEP meeting can agree that the presence of a neutral third party would

assist them in successfully drafting an IEP.

Mediation: A meeting can be facilitated by a neutral individual who is trained in special education law and in
methods of negotiation. The mediator helps the parent and school district talk about their disagreement and reach
an agreement that both sides can accept.

Due Process Hearing: These meetings are conducted by a hearing officer. At the hearing, each party 'héls_'_;the_
opportunity to present evidence (through documents and the testimony of witnesses) to support its position. Also,
the parties have the right to cross-examine witnesses and to submit rebuttal evidence. Hearing officers enter binding
decisions. U

SpedEx: Available after a hearing request has been filed. The process uses an independent, neutral éduta_ti_o_h
SpedEx consultant jointly agreed-upon by the family and school. The consultant assists parties to determine which
program the child needs to ensure a free and appropriate public education in the least restrictive environment. The
consultant’s fee will be paid by the Department of Elementary and Secondary Education. Neither party is bound by
the consultant’s recommendations.

Advisory Opinion: Available to parties who have requested a due process hearing, Each party has one hour to givea
presentation of its case to a hearing officer, after which the hearing officer issues a written, nonbinding opinion
within an hour of the close of the presentations. Parties may agree to make the resulting opinion binding .

A full list of resolution options exists at 1747, St

A student’s special education Team must meet at least once a
year to discuss the student’s progress, develop a new IEP, and consider
the types of services, accomrnodations, and placement the student might
benefit from. The parent must decide whether to accept, accept in part,
or reject the new [EP. Although the Team must meet at least once a
year, it can meet more frequendy. A parent has the right to request a
Team meeting at any time and the school district is required to
accommodate a parent’s request, within reason.

At least every three years, or earlier if warranted, a school must
request parental consent to complete a reevaluation. All evaluations

initially completed should be included in the reevaluation.

The Individuals with Disabilities Education Act requires that transition planning must occur as part of the [EP
process beginning at age 14 (or younger if determined by the Team) to ensure the student’s goals and vision are taken into
account. This may include preparation for post-secondary education, employment, vocational iraining, independent
living, and/or other community experiences. Massachusetts has a planning process, the Chapter 688 Referral, which
identifies the potential need for services from adult human services agencies for students with significant disabilities. The
referral is made two years before graduation or two years before turning 22 years of age. Unlike special education, there is
no guarantee adult services will be provided.

www.youthadvocacydepartment.org
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In Massachusetts, when a student reaches 18 years of age he or she is deemed eligible to make decisions regarding
his or her education, unless there has been a formal court action giving guardianship to another adult. A student can share
this responsibility with or delegate it to another adult. A student and parent must be notified of all the rights and
responsibilities of the age of majority at least one year before the student turns 18. Even after a student turns 18, a parent
can still have access to a student’s records and continues to have the right to receive written notices.

" IDEA requires states to protect the rights of students entitled

'e_;'u_stoa}r'.of a state agency or whose parentorguardlancannot beldentlfsed g’):ﬁ_z"l'océfté _
 protecting a student is knowing whio has the educational decision making rights. In. '

. tional n Massachusetts, the Special
i Suagat et Progsun (SESPE) s resed o Pl i e snd the Deparcment of Hementay .

Secondary Education makes the assignments upon. application. A special education decision-make must meet

these criteria:’ =+
e Beover ISYears_ofage SR T 2
e Have apprqpriate__ skills and knowledge to make the decisions for the student i

s Notbe an employee of a state agency involved in the care or edui_:_atidh of the specific é_tﬁde_:rit L :

e Not have a conflicting iﬁterest in the student ' ’ T

It is important to be clear who has the decision-making rights of the child. Parents do not lose their right to be
a child’s decision maker because of inexperience or lack of knowledge. Log on to www.esppfogram,org to read -
more on recruiting and training special education decision-makers in Massachusetts. - '

Section 504 of the Rehabilitation Act of 1973 is designed to protect people from discrimination on the basis of a
disability in programs and activities, both public and private, that receive federal money. Some students with disabilities
are able to make progress in school without the need for specialized instruction and related services but require supportive
services of accommodations in order to participate fully. Like IDEA, Section 504 mandates that a student receive a free
appropriate public education. In 2008, Congress passed amendments to the Americans with Disabilities Act (ADA} which

dramatically expanded eligibility of K-12 students under 504.

A student is eligible for protection under 504 if he or she meets one of the following requirements:

e Has a physical or mental impairment that substantially limits one or more major life activities (e.g.,
walking, thinking, concentrating, sleeping, eating, seeing, hearing, speaking, breathing, learning,
reading, writing, performing math calculations, working, caring for oneself, and/or performing
manual tasks)

e Has a record or records of such an impairment

e Isregarded as having such an impairment

A student is evaluated by the school in order to determine whether he or she is eligible for a 504 plan and to
develop a plan if found eligible. In contrast with IDEA, the school is only required to notify the parent of the evaluation,
but is not required to receive parental consent. However, it is recommended that schools seek consent. :

See wavw.doe.mass.edn/sped/links/sec504.hitml for more information on 504 Plans.

www.youthadvocacydepartmentorg



he McKinney-Vento Homeless Assistance Act is a federal law first enacted in 1987 to ensure educational rights
and protections for homeless students. Historically, a homeless student would experience significant
i disruption of his or her education due to numerous school transfers. The act defines homeless students,
outlines their rights, and requires that school districts assign a liaison to facilitate their enrollment in school, Liaisons are
district staff members responsible for ensuring the identification, school enrollment, attendance, and opportunities for
academic success of students in homeless situations. They serve as the point of contact at the district level fer all issues
regarding homeless students and as the coordinator for district compliance with McKinney-Vento. The homeless
education liaison’s primary responsibility is to reach out and find the homeless students in their district.

WHO 5 HOMELESS?

Children and youth who “lack a fixed, regular, and adequate nighttime residence” are considered homeless for
educational purposes. Students in these situations are considered homeless:

»  “Doubled up”—sharing the housing of friends or relatives due
to the loss of housing, economic hardship, or a similar reason

e Living in motels, hotels, trailer parks, or camping grounds
because of the lack of alternative adequate accommodations

o Living in emergency or transitional shelters

¢ Abandoned in hospitals

e  Awaiting foster care placement

e Have a primary nighttime residence that is a public or private
place not designed for or ordinarily used as a regular sleeping
accommodation for human beings

e Living in cars, parks, public spaces, abandoned buildings,

substandard housing, bus or train stations, or similar settings
=  Migratory children who qualify as homeless because they are living in circumstances described above
s Unaccompanied youths—adolescents who are not in the physical custody of their parents

S OF HOMELESS STUDENTS?

¢ Tomaintain enrollment in their school of origin whenever feasible
¢ The school of origin is either the school the student was attending prior to the loss of permanent
housing or the last school the student attended
¢+ Homeless students also have the right to attend their local school-—any public school that students
living in the same attendance area have the right to attend
¢ Homeless students should remain at the school of origin, unless it is against the wishes of the parent,
guardian or student -
¢ Students are allowed to remain in their school of origin for the duration of their homelessness or if
they secure permanent housing, the remainder of the school year
e To receive transportation between school and temporary living situation as needed
e To be immediately enrolled in school and permitted to attend class even if normally required documentation
(iLe., immunization and proof of residency records) is missing
» Toreceive appropriate services such as special education services, preschool, and free or reduced lunch

www.youthadvocacydepartmentorg
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ero tolerance policies push chitdren out of school and hasten their entry into the juvenile and eventuaily the
criminal justice system. Since the early 1990’s, many school districts have adopted demonstrably ineffective
responses to school code violations. The result has been a dramatic increase in the number of students
suspended annually from school often for minor infractions. Additionally, there has been an increase in police presence in
schools, as well as new laws that mandate referrals of students to law enforcement for school code violations.

While it may seem that removing students with behavioral issues is the “safe” thing to do, in fact the research
shows that schools that saspend or expel at a lower rate have higher achievement and greater safety. Moreaver, it is
detrimental to students and communities for children to be unsupervised all day. Every day that a student spends out of
school because of disciplinary action, means a day that he or she is not benefitting from educational instruction and
another day that he or she will fall behind. Advocates need to do everything they can to keep kids in school and ensure
that school systems provide appropriate services for them to succeed. Understanding the state Jaws regarding school
discipline is critical for advocating for educational success for students. Below is an overview of the key Massachusetts

laws pertaining to the discipline of public school students.

Massachusetts General Laws, chapter 76, section 17:

A school committee shall not permanently exclude a pupil from the public
schools for alleged misconduct without first giving him or her and his or her parent or
guardian an opportunity to be heard. The school committee is charged with determining

the expulsion of a student in all circumstances other than those included in M.G.L. ¢. 71
sec. 37H and 37H1/2, which allows principals to determine expulsion or suspension in

certain circumstances.

Each school district must develop its own code of discipline provisions that
includes all standards and procedures for suspension, expulsion, and other disciplinary

policies.

Massachusetts General Laws, chapter 71, section 37H:

e Every school district must publish a Code of Discipline or Code
of Conduct.

e Students may be expelled by the principal for possessing a
weapon or drugs at school or at school sponsored events, or for

assaulting school staff.

e Students must receive written notification that they may have a
disciplinary hearing before the principal. The notice must
include the right to be represented by an attorney and the right

to present evidence and witnesses.

e Students have the right to appeal a suspension or expulsion to the Superintendent if requested within ten days of
receiving written notice of the decision to suspend or expel.

o Students have the right to be represented by an attorney at an appeal hearing.

www.youthadvocacydepartment.org



Massachusetts General Laws, chapter 71, section 37H 1/2:

This law allows principals to impose the following disciplinary

sanctions:

e Suspend a student charged with a felony or upon felony charge
of issuance of felony delinquency complaint ap to the resolution
of those charges in court

o Expel a student if convicted of, upon adjudication of, or
admission in court of guilt of a felony or felony delinquency

In order to discipline a student under this law, the principal must also
determine that the student’s continued presence in school would have
a substantially detrimental effect on the school’s general welfare.

Details of district and school discipline policies can generally be found in the school’s student handbook, available either
online or in hard copy. Speaking with schoel administrators or guidance counselors to learn more about the policies may
aiso be necessary. Pay close attention to the following policies:

e Hearing procedures

e The specific consequences for specific infractions

e  Alternatives to suspension or expulsion

o Alternatives that the school is required to have tried prior to
suspension or expulsion

¢  How students can make up missed school work

e  Procedure for returning to school

s Providing interpreters to parents for whom English is not

their first language
¢  What administrator can preside over the disciplinary hearing
e Appeal rights

www.youthadvocacydepartment.org 21



Tach school district is responsible for defining suspension and expulsion and for delineating the behavior that can
Jead to each. In general, suspension is a short term exclusion from school. Expulsion usually indicates a long-term or
permanent exclusion.

In Massachusetts, if a student is expelled, the school district is generally not obligated to provide educational
services, with the exception of students with disabilities. However, some school districts have a policy of providing
alternative education for students who have been expelled.

-
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Criminal charges or a delinguency complaint stemming from an incident occurring at school can be brought by
the school or individuals, including school personnel, depending on the circumstances. Sometimes, this can result in a
clerk magistrate’s hearing to determine whether or not actual charges will be brought or whether a delinquency compiaint
will issue. A student may bring a Jawyer to this proceeding, but the court is not required to appoint a lawyer if the student
is indigent.

Unfortunately, oar over-burdened courts have limited resources for helping kids succeed in school. Furthermore,
a criminal record makes life success much more difficult. Attorneys and parents must fight to avoid delinquency or
criminal charges and resist the temptation of an easy end to court involvement through a plea or other means.
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1f a school is contemplating an expulsion or any exclusionary disciplinary action that would keep a special education
student out of school for more than ten days, the student’s special education team must hold a manifestation meeting.
Students eligible for special education services have two important rights relevant to disciplinary processes:

e The right to “stay put” in his or her placement - A student may not be kept out of his or her
placement as a result of a disciplinary sanction for more than ten cumulative days in one school
year unless a manifestation determination review is held and the special education team
determines that the student’s behavior was not a manifestation of his or her disability.

e The right to continue to receive a free appropriate public education during any disciplinary period
beyond ten days - special education students must still receive the educational services in his or
her IEP during exclusions from school.

www.youthadvocacydepartment.org



At the manifestation determination review, the special education team must answer two questions:

e Was the student’s conduct caused by or directly related to his or her disability?
e  Was the student’s conduct the direct result of the school’s failure to implement the IEP?

[f the answer to either of these questions is yes, then the behavior is a manifestation of the disability and the school may
not discipline the child for more than ten days. Instead, the school must conduct a Functional Behavioral Assessment and
implement a Behavioral Intervention Plan or modify an existing plan in order to provide appropriate educational services.
If the answer to both of these questions is no, then the behavior is not a manifestation of the disability and the student may

he subject to discipline as a regular education student.

Students eligible for special education services can be moved to another school setting (Interim Alternative
Education Setting) for up to 45 school days without a manifestation determination review if the incident leading to

discipline can be categorized as one of the following situations:

e The possession of a weapon or possession or use of illegal drugs at school/school sponsored events; or

s The infliction of serious bodily injury upon another person while at school/school functions. Serious
bodily injury means: substantial risk of death, exireme physical pain, protracted and obvious
disfigurement or protracted loss or impairment of the function of a bodily part or mental faculty.

Parents and school districts can otherwise agree to another placement,

A parent or other person with educational decision-making rights has the right to appeal the decision of the Team
to the Bureau of Special Education Appeals (BSEA). During an appeal the student remains in a disciplinary placement or
an interim alternative education setting until a decision is ordered or until the time period for placement expires. The
hearing must be scheduled within 20 school days and a decision rendered within ten school days.

A school district may request a hearing at the BSEA to transfer a student to an Interim Alternative Education
Setting for 45 school days if there is concern that keeping a student in his or her current special education placement is

substantially likely to result in injury to that student or other students. A hearing must be scheduled within 20 school days

and a decision rendered within ten school days of the hearing.
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STUDENTS NOT YET EUGBLE FOR SPECIAL FOUCATION SERVICES

Students who have not been determined to be eligible for special education and related services and who have
engaged in behavior that violates a school code of conduct may assert any protections provided for students already
eligible if the school district “had knowledge” that the student may have a disability prior to the conduct.

The district “has knowledge” if one of the following situations exist:

e The teacher or other school personnel has
expressed specific concerns about a pattern of
behavior demonstrated by the student directly to
the director of special education or to other
supervisory personnel of the school district

« The parent has expressed concern in writing to
supervisory or administrative personnel of the
school district, or teacher, that the student is in

need of special education and/or related services
o The parent has requested an evaluation of the child for possible special education needs

These protections do not apply if the parent has not allowed an evaluation or refused services, or if the student
was evaluated and determined to be ineligible. If there is no basis of knowledge, the student is subject to disciplinary
action as a regular education student who engaged in comparable behaviors.

If a request for an evaluation for special education needs is made during the period of disciplinary action, the
evaluation should be expedited. If the student is found eligible for special education and/or related services, the services
will be provided. Pending the evaluation, the student will remain in the placement determined by the school which can
include a disciplinary placement.

FRUCATIONAL SERVICES N INSTITUTIONAL SETTINGS

The Department of Elementary and Secondary
Education provides certain special education services to students
in certain facilities operated by or under contract with the
Department of Mental Health, the Department of Youth
Services, County Houses of Corrections, or the Depariment of
Public Health. The Department retains the discretion to
determine based upon resources, the type and amount of special
education and related services that it provides in such facilities.
Where a student's TEP requires a type or amount of service that
the facility does not provide, the school district where the father,
mother or legal guardian resides remains responsible to
implement the student's IEP by arranging and paying for the

provision of such services.

Local school districts also have responsibilities to students in institutional setiings. Students in these settings
remain the responsibility of the school district where the father, mother or legal guardian resides for referral, evaluation,
and the provision of special education in accordance with state and federal law as students in public schools. The school
district where the father, mother or legal guardian resides shall be responsible to coordinate with the Department of
Elementary and Secondary Education to ensure that the student receives an evaluation, an annual review, and special
education services as identified at a Team meeting convened by the parent's school district. A representative from DESE
shall participate in Team meetings for students receiving special education services in an institutional setting.



acquisition services.

First through twelfth grade students who are English Language Learners (ELL) must be placed in an SEI
classroom. There are two exceptions to this rule: If the student is in a two-way bilingual program or granted a waiver.
Kindergarteners may be placed in SEI classroom, a two-way bilingual classroom, or in the mainstream classroom with

assistance in English language.

If a student assigned to an SEI classroom is performing well
academically and can understand English instruction, he or she can
transition into a mainstream classroom with services. If the student is not
ready to enter a mainstream classroom after a year, the school will make a
recommendation for what they think is best for the student. This might be
another year in a SEI classroom or entering a two-way bilingual program.
If the parent/guardian objects and wants to appeal the recommendation,
they may do so. There is no “cap” or maximum number of years a student
can remain in the SEI program. Many students will be placed into a SEI
program for only a year, but they may stay in the SEI program for fonger if
needed.

A parent may seek a waiver granting them permission for their
child to not be placed into an SEI program. This is granted when the
principal and staff believe that an alternative course of education would be
better suited for the student’s academic progress and acquisition of
English. In order to be granted a waiver, the parent must apply annually by
visiting their child’s school and providing written informed consent.

¢ Students under the age of ten are eligible to apply for a waiver
only after 30 days in an SEI classroom. The waiver must be
approved by the principal and the superintendent.

e Students over the age of ten are eligible to apply for a waiver
without having spent any time in an SEI classroom. The waiver
needs to be approved by the principal.

Once a student has been granted a waijver, he or she may continue to
receive language support services as needed.

www.youthadvocacydepartment.org
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n 2002, Massachusetts voters affirmed a ballot initiative requiring that public school students be taught all subjects
| (with limited exceptions) in English and be placed in English Language classrooms. As a result districts had to
= change the way they educated students who are English Language Learners (ELL). Districts can support ELL
students through Sheltered English Instruction (SEI} classrooms, two-way bilingual classrooms, or English Language

ELL DEFNTIONS

English Language Learner (ELL):

- A child who does not speak English or
- whose native language is not English,
- and who s not currently able to perform -
- ordinary classroom work in English. A -
~ student is considered ELL until she or -
- he can meaningfully participate in a |
¢ mainstream classroom without language -
| supports.

Limited English Proficient (LEP):

Language Learner.

~ Sheltered English Instruction (SEI):
. Program where all the materials and ‘-
: teaching is done in English with a
curricalum designed for students who
are English Langunage Learners. :

Two-way Bilingual classroom:

- Classroom that provides instruction in .

second

- Classrooms are composed of both native
- and non-native English speakers. Since '
' instruction is in both languages, both
* groups of students become proficient in |
. both languages.

interchangeably with English?

language.
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A parent may decide to “opt-out” of the SEl program
for their child even without the approval of school or district
staff. To “opt out” of the program, districts may require
parents to sign a consent form documenting their decision.

For more information aboui English Language Learmer
Education in Massachusetts, see

httpy/ /vy, doe mass.edu/ell/chapter7] A_fag.pdf




MCAS
Massachusetts DOE Website for the MCAS

www.doe.mass.edu/mcas

Boston.com MCAS District/School Result Website
www.boston.com/news/education/k_12/mcas

MNO CHD LEFT BEHND

U.S. Department of Education Website for NCLB
www.ed.gov/nelb/landing. jhtml

Massachusetts DOE Website for NCLB
www.doe.mass.edu/nclb

Massachusetts Association of 766 Approved Private Schools
www.spedschools.com

Wrightslaw Website for Special Education Law
www.wrightslaw.com

U.S. Department of Education
Office of Special Education and Rehabilitative Services
www.ed.gov/about/offices/list/osers/osep/index.html

Massachusetts DOE Special Education Website
www.doe. mass.edu/sped

Massachusetts Trial Court Law Libraries
{for special education law)
http:/fwww lawlib.state.ma.us/index.himl

American Bar Association
www.abanet.org/youthatrisk

Wrightslaw Website with Resources
for Behavior Problems and Discipline
www.wrightslaw.com/info/disciplindex.htm

Mass. DOE Website for Education Laws and Regulations
www.doe.mass.edu/lawsregs/advisory/discipline/AOSD 1. html

MOMEESS STUDENTS

National Law Center on Homelessness and Poverty
www.nlchp.org

National Center for Homeless Education
www.serve.org/nche

Massachusetts Coalition for the Homeless
hitp:/fwww.mahomeless.org/

National Association for the
Education of Homeless Children and Youth
www.naehcy.org

P P A
ENGUSH LANGUAGE LEARMERS

Massachusetts Department of Education Website for
English Language Learners/Bilingnal Education Advisory Council
www.doe.mass.edu/ell

WestEd Website on Fostering Academic
Success for English Langnage Learners

www.wested.org/policy/pubs/fostering

U.S. DOE Office of English Language Acquisition
www.ed.gov/about/offices/list/oela/index htmi

= A e g
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National Center on Juvenile Justice
www.cdjj.org

National Center for Juvenile Justice
WWW.IC)].0r g

Center for Juvenile Justice Reform
www jlc.org

National Juvenile Defender Center
www.njdc.info

Citizens for Juvenile Justice
www.cfjj.org

www.youthadvocacydepartment.org 2/



Center for Law and Education
99 Chauncy Street, Suite 402
Boston, MA 02111
p: 617-451-0855
e: kboundy@cleweb.org

www.cleweb.org

Children’s Law Center of Massachusetts, Inc.

298 Union Street
P.0.Box 710
Lynn, MA 01903
p: 781-581-1977
www.clom.org/community_education.htm

Disability Law Center
Boston Office (Main)
11 Beacon Street, Suite 925
Boston, MA 02108
p: 617-723-8455
e: mail@dic-ma.ozrg
www.dlc-ma.org

Western Massachusetts Office
32 Industrial Drive East
Northampton, MA 01060
p: 413-584-6337
| e: mail@dlc-ma.org
§ www.dlc-ma.org

The EdLaw Project
10 Malcolm X Boulevard
| Roxbury, MA 02119
' p: 617-989-8150
e: mspanjaard@publiccounsel.net
www.youthadvocacydepartment.org/edlaw

Federation for Children with Special Needs
Boston Office (Main)
1135 Tremont Street, Suite 420
Boston, MA 02120
p: 800-331-0688
e: fesninfo@fesn.org

www.fcsn.org

Western Massachusetts Office
324 Old Springfield Road
Belchertown, MA 01007

] p: 413-323-0681
| e: fesninfo@fesn.org

Juvenile Rights Advocacy Project
Boston College Law School
885 Centre Street
Newton, MA 02459
p: 617-552-2530
e: sherman@bc.edu
hitp://www.bc.edu/schools/law/jrap/home himl

Legal Assistance Corporation for Central Massachusetts
405 Main Street, 4th Floor
Worcester, MA 01608
p: 508-752-3718
www.laccm.org

Massachusetts Advocates for Children
25 Kingston Street, 2nd Floor
Boston, MA 02111
p: 617-357-8431
e: llockart@massadvocates

www.massadvocates.org

Mental Health Legal Advisors
399 Washington Street, 4th Floor
Boston, MA 02108
pr 617-338-2345
e: mhlac@mhlac.org
www.mass.gov/mblac

The Special Education Clinic: Trauma
and Learning Policy Initiative
The WilmerHale Legal Services Center
Harvard Law School
122 Boviston 5t.

Jamaica Plain, MA 02130
p: 617-522-3003

www.law.harvard.edu/academics/clinical/lsc/clinics/specialed.htin

Suffolk University Education Advocacy Clinic
45 Bromfield Street, 7th Floor
Boston, MA 02108
p: 617-305-3200
e: iraskin@suffolk.edu
www.law.suffolk.edu/academic/clinical/edadvocacy.cfm

78 www.youthadvocacydepartment.org



Parent/Professional Advocacy League
Boston Office
45 Bromfield Street, 10th Floor
Boston, MA (02108
p: 617-542-7860
www.ppal.net

Worcester Office
51 Union Street, Suite 308
Worcester, MA 01608
p: 508-767-9725
www.ppal.net

South Coastal Counties Legal Services
Boston Office (Main)
11 Beacon St., Suite 925
Boston, MA 02108
p: 617-723-8455
www.sccls.org

Additional offices:
Brocktfon Law Office Hyannis Law Office
231 Main St., Suite 201 460 West Main St.
Brockion, MA 02301 Hyannis, MA 02601
pr 508-586-2110 p: 508-775-7020
www.sccls.org www.sccls.org
Fall River Law Office New Bedford Law Office
22 Bedford Street, st Floor 21 South Sixth St.
Fall River, MA 02720 New Bedford, MA 02740
p: 508-676-6265 p: 508-979-7150

www.sccls.org www.sccls.org
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Juvenile Public Defense in
New Orleans and Louisiana

www.laccr.org

THE STRUCTURE OF
LOUISIANA'S JUVENILE JUSTICE
SYSTEM

Louisiana Center for Children’s Rights

Attachment D
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Louisiana Public Defender Board:
Staffing Structure

PUBLIC DEFENSE SERVICE
DELIVERY IN LOUISIANA

District defenders in each of 42 judicial districts decide how,
and on what model, to operate their practice

Most juvenile defense is provided by local public defenders
through one of three systems:

— Fulil-time public defenders (Lafayette, Lake Charles)

— Contract counsel (Jefferson Parish)

~— Hybrid system (Plaquemines Parish)
District defenders are only funded in part by the state —~ most
districts receive most of their funding from local fines and fees
501(c)(3) contract programs for specialized cases:

— Appeals

— Capital

— Innocence

— Juvenile

9/25/2013



Juvenile Defense Service Provision
in Louisiana

* State ensures juvenile defense is a priority
through
— State director of juvenile defender services
— Standards
~ Compliance officer
— Training

— Funding a model juvenile defender office
(LCCR)

SOME ASPECTS OF THE RIGHT
TO COUNSEL IN LOUISIANA’S
JUVENILE JUSTICE SYSTEM

Louisiana Center for Children’s Rights

9/25/2013



Presumption of Indigence

“For purposes of the
appointment of counsel,
children are presumed to be

indigent.”

— Louisiana Children’s Code Article 320(A)
(2010 Louisiana Acts 593)

Right to Counsel

“At every stage of proceedings
under this Title, the accused
child shall be entitled to the

assistance of counsel at state

expense.”

— Louisiana Children’s Code Article 809(A)
(2010 Louisiana Acts 593)

9/25/2013
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Waiver of Counsel, Part |

A. The court may allow a child to waive the assistance of
counsel if the court determines that all of the following
exists:

(1) The child has consulted with an attorney, parent, or,
if no parent, a caretaker as defined in Children's
Code Article 728.

(2) ) That both the child and the adult consulting with
the child as I_i;rovided in Sub araﬁraph {A)(1) of this
Article have been instructed by the court about the

child's rights and the possible consequences of
waiver.

(3) That the child is competent and is knowingly and
voluntarily waiving his right to counsel.

— Louisiana Children’s Code Article 810(A)

Waiver of Counsel, Part II

D. The child shall not be permitted to waive assistance
of counsel in the following circumstances:

(1) In proceedings in which it has been
recommended to the court that the child be
placed in a mental hospital, psychiatric unit, or
substance abuse facility, nor in proceedings to
modify said dispositions.

(2) ) In proceedings in which he is charged with a
felony-grade delinquent act.

(3) In probation or parole revocation proceedings.

— Louisiana Children’s Code Article 810(A)




THE LOUISIANA CENTER FOR
CHILDREN’S RIGHTS

Louisiana Center for Children’s Rights

Mission

We defend the right of every
child in Louisiana’s juvenile
justice system to fairness,
dignity, and opportunity.

9/25/2013



How Do We Do It: Strategies

» Our holistic legal representation helps
young people achieve their goals in court
and in life;

« We provide resources and training for
juvenile public defenders statewide; and

+ We advocate for a juvenile justice system
that is fair, compassionate, and supportive
of positive youth development.

What Are We?

» Independent, 501(c)(3) nonprofit law
office

» Founded in 2006; contracted with the
Louisiana Public Defender Board since
2012

« Only independent juvenile public defender
in Louisiana

» Only specialized delinquency defender in
the country

9/25/2013
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Children’s Defense Team

» Juvenile public defender in New Orleans

» Represents over 90% of youth prosecuted in
Orleans Parish

» Model:
— Holistic

— Cross-disciplinary

— Community-oriented
— Client-directed

Why Independence and
Specialization?




Children's Defense Team:

HOLISTIC ADVOCACY

» What we do:
— Help clients meet their legal and life goals
+ Howwedoit:

— Integrate positive youth development principles
with legal advocacy

~ Stand up for the rights that every child has ~ from the right
to equal justice to the right to a great education

« Why it works:
— Access (= Reach + Relationships)
— Expertise

—~ Partnerships and Collaborations

Holistic Advocacy Model

T

o T

e

HOUSIRG RESDURDES
& FAMIRY SUPPORT  /
: /

Louisiana Center for Children’s Rights

9/25/2013



Children’s Defense Team:

HOLISTIC ADVOCACY

Advocate...

Connect...

Expulsion hearing representation Educational enrollment assistance

IEPs and other learning supports Voeational training
Jail-to-School transifional Jobs and internship opportunities
assistance

Children’s Defense Team:

HOLISTIC ADVOCACY

Advocate... Connect...

Competency to stand trial Mentol health rehab
Eligibility for government services ~ Primary eare

and benefits

Conditions of confinement Substance abuse treatment

9/25/2013

10



Children’s Defense Team:

HOLISTIC ADVOCACY

Advocate... Connect...
Zealous, client-directed Mentoring programs
representation

Case managemernt Family therapy

Cross-Disciplinary Teams

5 lawyers

+ 2 investigators

= 2 social workers

« 3 youth advocates

9/25/2013
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Children’s Defense Team:

Community-Oriented Defense

« Assessment-and-referral model requires
strong community partnerships
— Service provider database
— MOUs

— Collaborations and collective impact
« Principle: Children should grow up and .
thrive in healthy families and communities
— not in the justice system

WHAT ABOUT PUBLIC SAFETY
AND PUBLIC DOLLARS?
SOME JUVENILE JUSTICE
TRENDS IN NEW ORLEANS,
2008-2012

Louisiana Center for Children's Rights

9/25/2013
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Annual Delinquency Arrests in Orleans Parish
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Average Daily Population of Youth in Secure

L]
Custody by Parish
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Conclusions

» Many possible causes: Itisn’t possible to
say how much credit public defense should
get, but

« At worst, public safety didn’t suffer: The
public safety numbers in New Orleans
show that, at very least, best-practices
juvenile defense is consistent with
improving public safety

LOUISIANA CENTER FOR
CHILDREN’S RIGHTS

WWW.LACCR.ORG
WWW.JUVENILEDEFENDERS.ORG

9/25/2013
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feame ModelsforChange
TeamCh

ilﬂ Systems Refermiin Juverile Justice
Special Counsel for Enhancing Juvenile Indigent Defense

The John D. and Catherine T. MacArthur Foundation's Models for Change Initiative

The MacArthur Foundation launched the Models for Change (MfC) initiative in Washington in an
effort to create successful and replicable models of juvenile justice reform through targeted
investments. Washington was selected as one of the four Models for Change states in
recoghition of its commitment to and support of juvenile justice system reforms incorporating
evidence-based practices. The Models for Change initiative seeks to accelerate movement
toward a more rational, fair, effective, and developmentally appropriate juvenile justice system.
The Models for Change Initiative imparts the following vision for the Juvenile Justice System:

“A mode! system would safeguard the procedural and substantive rights of all
youth who come into conflict with the law. Meaningful access to fegal counsel
would be available as soon as possible after a youth's arrest, and comprehensive
representation would continue until the youth's case was closed. Defense
attorneys would have limited caseloads and adequate training and oversight, as
well as access to investigators, experts, social workers, and support staff. Their
compensation would be adequate, and they would work in an environment that
encouraged and supported their responsibilities to their young clients.” See
www,.meodelsferchange.net

TeamChild Awarded Grant for a Special Counsel to Enhance Juvenile Indigent Defense

The MacArthur Foundation awarded TeamChild a grant to create a Special Counsel positicn to
assist in statewide efforts to enhance juvenile defense in Washington. TeamChild's advocacy
maodel grew out of the need identified by public defenders for holistic legal representation aimed
at addressing the underlying causes of juvenile delinguency. In partnership with defenders,
TeamChild brings the perspective of youth who need legal advocacy not only in juvenile court but
also in securing the education, health care, housing and other community support they need to
achieve positive oulcomes in their lives, TeamChild and the Special Counsel work with the
juvenile defense community on activities {0 increase the access to counsel and:

s« Improve juvenile defender’'s access to training, mentoring and technical assistance;

e Coordinate and build models of high quality holistic defense practices, and

s |ncrease juvenile defender’s leadership and participation in system reform efforts.

TeamChild Named State Site Leader for Juvenile Indigent Defense Action Network
In the fall of 2008 the MacArthur Foundation through the Nationat Juvenile Defender Center

awarded TeamChild a planning grant to participate in a national campaign to improve access to
and quality of counsel representing youth in delinquency proceedings. The JIDAN goals are:

e Develop model juvenile defense contracts incorporating best practice standards
s Develop model colloguies for judges to better explain court requirements to offenders
e Establish an initial appearance demonstration project in Yakima County

Offices in King + Pierce ¢ Snohomish ¢ Spokane ¢ Yakima Counties
1225 South Weller, Sulte 420, Seatfle, WA 98144 ¢ Phone [{206) 322-2444 ¢ Fox [206) 381-1742 ¢ www . teamchild.org



e *' 33 - ModelsforChange
TeamGhild Systems Refcrmin fivenile Justios
Special Counsel Activities and Updates

Development of Statewide Training Resources

The TeamChild Special Counsel works with the juvenile defense community to identify training
needs of attorneys handling juvenile cases. This process informed the development of a
progressive training curriculum that builds basic to advanced practice skills for juvenile
defenders, Defenders are helping to identify the specific resource materials and manuals that
would assist juvenile defense attorneys in all aspects of their practice, including pretrial
investigation, discovery and motions, case negotiations, fact-findings, dispositions and post
conviction relief. Project goals include:
= Making resources readily available to practitioners statewide that can be adopted as part of
a regular, ongoing resource for juvenile defenders,
« Introducing emerging social science and forensic research and its practical applications
and relevance to juvenile defense, and
» Developing tools for experienced practitioners to effectively assist and train attorneys new
to juvenile defense.
In the first two years of the project, Special Counsel surveyed over 100 juvenile defenders to
determine training needs and co-sponscred over 20 CLE's, incorporating juvenile issues. These
Trainings took place throughout the State, and at the WDA annual conference in Sun Mountain.

Opportunities for Leadership and Advocacy

The TeamChild Special Counsel serves as a facilitator to bring together juvenile defense
practitioners who are interested in playing a leadership role in enhancing juvenile defense.
Leadership activities may include;
= improving the conditions under which juvenile defenders are practicing, including
reasonable caseload standards and uniform contract provisions,
= changing the statutory barriers to achieving community-based, therapeutic interventions for
youth,
= shaping model practice or court policies to ensure fairness, and
= increasing the presence and effective participation of the juvenile defense community in
system reform discussions at the [ocal, state and national level.
Defenders have joined together to form work groups addressing several court practices to
improve outcomes for youth: shackling, alternative dispositions, immunity for evaluations

Technical Assistance and Case Support
The TeamChild Special Counsel provides support and technical assistance for juvenile defenders
and facilitates connections between experienced defense attorneys to assist in mentorship of
newer juvenile defenders and staffing of case specific issues. Special Counsel has fielded
hundreds of inquiries for referrals and technical assistance.

For more information, contact George Yeannakis
george. yeannakis@eamchild.org (206) 322-2444 x 107.
Offices in King + Pierce « Snohomish « Spokane e Yakima Counfies

1225 South Weiller, Suite 420, Seattle, WA 98144 ¢ Phone (208) 322-2444 ¢ Fax (206) 381-1742 ¢ www.teamchild.org



SUPERIOR COURT OF WASHINGTON
COUNTY OF
JUVENILE COURT
STATE OF WASHINGTON v. NO:
Respondent.
D.OB.: WAIVER OF
RIGHT TO COUNSEL
1. My true name is:
I am also known as:
2. My age is . Date of birth:
I have completed the grade in school.
4 I understand that I am accused of:

Count 1, the offense of:

Count 11, the offense of:

Count 11, the offense of:

Additional counts:

The Standard Disposition Ranges for the offenses are as follows:

OMMUR
[ 11 Oto 12 months 0 to 150 hours $0to O0to 30 Days $75/$100  []As required
$500 [1
[12 O0to 12 months O to 150 hours S0t 0to 30 Days $75/$100  [] As required
$500 [
[13 0to 12 months  0to 150 hours $0t0 0to 30 Days $75/$100  [] As required
$500 [

[ 1 Juvenile Rehabilitation Administration (JRA) Commitment:

EHABILITATIO
RA)FACH]
[11 [115t036[]30t040[] 521065[ ]80to 100 1103t0 129  $75/$100 []As required
[ 1180 to Age 21 0
[12 [115t036[]30t040[ ] 521065 ]80t0 100 ]103to 129 $75/$100 []As required
[ 1180 to Age 21 [

[13 []15t036[}301040[ ] 52to65[ [80to100[ ]103t0 129 $75/$100 [] As required
[ 118010 Age 21 {1_



RULE JuCR 7.15
WAIVER OF RIGHT TO COUNSEL
(a) A juvenile who is entitled to representation of counsel in a juvenile court proceeding may
waive his or her right to counsel in the proceeding only after:
(1) the juvenile has been advised regarding the right to counsel by a lawyer who
has been appointed by the court or retained;
(2) a written waiver in the form prescribed in section (c), signed by both the
juvenile and the juvenile’s lawyer, is filed with the court; and
(3) ahearing is held on the record where the advising lawyer appears and the
court, after engaging the juvenile in a coloquy, finds the waiver was knowingly,
intelligently, and voluntarily made and not unduly influenced by the interests of
others, including the parent(s) or guardian(s) of the juvenile.
(b) This rale does not apply to diversion proceedings. See JuCR 6.2 and 6.3
(c) Before a waiver can be accepted by the court, an attorney or the juvenile shall file a

written waiver of the right to counsel in substantially the following form:

(Adopted cffective September 1, 2008.)



The maximum possibie punishment that can be imposed by Juvenile Court is years or
commitment to JRA to age 21, whichever is less. Ialso understand that there may be lasting
consequences even after | tumn eighteen, if' I am found guilty, including: emplioyment
disqualification, loss of my right to possess a firearm, suspension of ability to keep or obtain a
driver’s license, and school notification.

5.

Dated:

1 understand that I have the right to be represented by a lawyer. If1 cannot afford to pay
for a lawyer, the court will appoint one to represent me at no cost to me

I understand that an attorney would:

®

Represent me and speak on my behalf n court.

Advise me about my legal rights and options.

Explain and assist me with legal and court procedures,

Investigate and explore possible defenses that I may not know about.
Prepare and conduct my defense at any court hearing or trial.

I understand that if | represent myself:

The judge cannet be miy attorney and cannot give me any legal advice.

The prosecuting attorney cannot be my attorney and cannot give me any legal advice.
The judge, prosecuting attorney and court personnel are not required to explain coust
procedures or the law.

I will be required to follow all legal rules and procedures, including the rules of
evidence.

It may be difficult for me to do as good a job as an attorney.

If T represent myself, the judge is not required to provide me with an attorney as a
legal advisor or standby counsel.

If I later change my mind and decide that I want an attorney to represent me, the judge
may require me to continue to represent myself without a lawyer,

I am making this decision to represent myself knowingly, intelligently, and voluntarily.
No one has made any promises or threats to me, and no one has used any influence,
pressure or force of any kind to get me to waive my right to an attomey.

1 have read, or have had read to me, this entire document. I want to give up my right to
an attorney. Iwant to represent myself in this case.

RESPONDENT

ATTORNEY FOR RESPONDENT

Type or Print Name/Bar Number



COURT’S CERTIFICATE

After engaging the respondent in a colloquy in open court, I find that the respondent has
knowingly, intelligently, and voluntarily waived his or her right to counsel.

DATED:

COMMISSIONER/PRO TEM JUDGE /COURT



Suggested Amendment
JUVENILE COURT RULES

New Rule JuCR 7.15 — Waiver of Right to Counsel

Submitted by the Washington State Bar Association

(A) Identity of Proponents

The Washington State Bar Association

2101 Fourth Avenue — Suite 400

Seattle, WA 98121-2330

Staff Contact: Douglass Ende, Assistant General Counsel
(206) 733-5917

(B) Spokespersons

For the Washington State Bar Association:

Jon Ostlund, Chair, Committee on Public Defense
George Yeannakis, Chair, Sub-committee on Juvenile Representation
David D. Swartling, Chair, Court Rules and Procedures Committee

(C) Purpose

Suggested new Juvenile Court Rule 7.15 is intended to establish a
uniform process by which juveniles may waive their constitutional and statutory
rights to be represented by counsel in all juvenile offense proceedings. The
suggested rule addresses the significant problem of juveniles appearing in court
without representation by counsel. This practice was criticized by the
Washington State Assessment of Access fo Counsel and Quality of
Representation in Juvenile Offender Matters (American Bar Association Juvenile
Justice Center, National Juvenile Defender Center, Northwest Juvenile Defender
Center, 2003) and resulted in one of the core recommendations of this national
report : “Washington law should be changed o conform to national standards
prohibiting children from waiving the right to counsel.” While the suggested ruie

does not go so far as prohibiting all waiver of counsel in juvenile proceedings as



several state legislatures and courts have done', it would set forth minimum
protections to ensure that all children brought before juvenile courts in
Washington understand the serious consequences that can flow from proceeding
in juvenile court matters without the assistance of counsel.

RCW 13.40.140(2)® and JuCR 9.2(d) provide that juveniles must have
access to counsel in juvenile court offense proceedings unless it is waived.
These provisions codify the U.S. Supreme Court’s landmark ruling in /nn re Gault,
387 U.S. 1 (1967), holding that the “juvenile needs the assistance of counsel to
cope with problems of law, to make skilled inquiry into the facts, to insist upon
regularity of the proceedings, and to ascertain whether he has a defense and to
prepare and submit it.” Today, the protections guaranteed by Gault are even
more critical since juvenile convictions result in criminal history which is easily
accessible to the public even after the youth reaches adulthood and can be used
against the juvenile in any future adult criminal proceeding. Young people in
juvenile court face not only incarceration, legal financial obligations and
community supervision — they face collateral consequences such as loss of
employment, housing and educational opportunities which can impact them for
the rest of their lives.

Although there is a criminal court rule which sets forth the procedure for
waiver of counsel prior to an adult criminal arraignment, CrR 4.1(d), and there is
a juvenile court rule establishes the requirements for accepting a waiver of
counsel in a juvenile diversion matter, JUCR 6.3 there is currently no court rule

which establishes a standard procedure for accepting a waiver of counsel in a

! See Towa Code Ann. § 232.11 (2); Tllinois, 705 ILCS 405/5-170; Texas Family Code Ann. § 51.10(b)
(1996)

ZRCW 13.40,140(1-2)

(1) A juvenile shall be advised of his or her rights when appearing before the court.

(2) A juvenile and his or her parent, guardian, or custodian shall be advised by the court or its representative
that the juvenile has a right to be represented by counsel at all critical stages of the proceedings. Unless
waived, counsel shall be provided to a juvenile who is financially unable to obtain counsel without causing
substantial hardship to himseif or herself or the juvenile's family, in any proceeding where the juvenile may
be subject to transfer for criminal prosecution, or in any proceeding where the juvenile may be in danger of
confinement. The ability to pay part of the cost of counsel does not preclude assignment. In no case may a
juvenile be deprived of counsel because of a parent, guardian, or custodian refusing to pay therefor. The
juvenile shall be fully advised of his or her right to an attorney and of the relevant services an attorney can
provide.




juvenile offender matter. As a result of this lack of uniform procedure, courts
around Washington state can and do allow children to proceed to a finding of
guilt without assistance of counsel, sometimes as early as the first appearance
hearing. This can happen with minimal inquiry into the young person’s ability to
understand the significant ramifications of the decision to proceed pro se. While
this practice might appear expedient to some courts and even to some parents,
such expedience comes at a tremendous cost to juveniles and to the public’s
confidence in the faimess of the juvenile justice system.

Suggested JuCR 3.15 provides for a standard procedure for the court to
determine whether a juvenile is knowingly and voluntarily waiving his or her right
to counsel. While it does not go so far as some national standards which
recommend prohibition of waiver of counsel for juveniles, the rule takes a
balanced approach consistent with the recommendations of the National Council
of Juvenile and Family Court Judges and the American Bar Association (“waiver
of counsel should only be accepted after the youth has consulted with an
attorney about the decision and continues to desire to waive the right,” National
Council of Juvenile and Family Court Judges (NCJDCJ), Juvenile Delinquency
Guidelines: Improving Court Practice in Juvenile Delinquency Cases (2005) at
25))

The suggested rule sets forth a straightforward procedure for the court
to determine, on the record, whether a young person understands the right to
representation by counsel and the consequences of waiving that right. Young
people in juvenile court are often encountering the legal system for the first time
and are unaware of the gravity of their decisions. The suggested rule requires
that the juvenile consult with an attorney prior to making the significant decision

to forego counsel in order to ensure that the juvenile understands the role of the
I_ aftorney and the consequences of the decision to proceed without an attorney’'s
assistance. This suggested procedure is not unduly cumbersome but provides a
meaningful safeguard to ensure that every child in Washington State has equal

access to justice in the juvenile court system.



(D) Hearing

A hearing is not requested.

(E) Expedited Consideration

Expedited consideration is not requested.

(F) Supporting Information

1. Washington State Assessment of Access fo Counsel and Quality of
Representation in Juvenile Offender Matters (American Bar Association Juvenile
Justice Center, National Juvenile Defender Center, Northwest Juvenile Defender
Center, 2003). http://www.wsba.org/jjstudy.pdf

2. Youth in the Criminal Justice System: AN ABA Task Force Report
(2002). http://www.abanet.org/crimjust/juvjusfjjpolicies/YCJSReport.pdf

3. Letter from WSBA Committee on Public Defense (June, 2006)
4. Charter for Committee on Public Defense (2006)
http://www.wsba.org/lawyers/groups/committeeonpublicdefense.htm




L. The Grant County Juvenile Court Pilot

It Grant County, OPD contracted with private attorneys to provide representation in the juvenile
offender and BECCA® cases. Funds from the OPD were aliocated in several ways:

Funding one-half of the salary of two full-time contract attorneys.

®  Contracting for the services of one parf-time social worker and one part-time office

assistant.

Attorney mentoring and staff development services, OPD Pilot managers initially observed
less experienced asttorneys in court, provided feedback and, on an ongoing basis, made
themselves available for case consultation, OPD also condiucted formal training sessions
that were made available to all Pilot defense attomeys.

Pilot Results

1. improved and Expanded Representation. Many of the changes evident in the adult courts
were evident in the juvenile Pilot site as well. Legal representation was improved for juveniles in
Grant County in the following ways.

Representation af arraignment and first appearance calendars. interview data confirmed
that the common practice of holding a first appearance/arraignment without providing
access to a public defender ended during the first months of the Pilot. Pleas without the
benefit of counsel were accepted practice prior to the Piiot, with almost one-fifth {20
percent) of alt charges resolved by the court accepting guilty pleas without counsal for the
respondeant. The practice of scheduling first appearance/arraignments for out-of-custody
respondents prior to appointment of counsel was sliminated in February 2006. The
presence of defense gttorneys at arraignment was seen as a positive development for
sevearal reasons, First, most interviewees concurred that providing access io 2 defense
attorney earty on ensured that the constitutional rights of the accused weare preserved.
Second, many felt that having an sttorney present at all arraignment calendars was
important in that it prevented the appearance of unfairness and increased respondents’
confidence in the court as an institution. Third, the presence of public defenders at
arraignment had a positive impact on one or more aspects of the larger court system
and/or on case processing.

Improved communications with clients. Interview data showed that communication
between attorneys and clients improved substantially. Contrary to the pre-Pilot situation,
attorneys were available for face-to-face mestings with clients and by telephone. In
addition, clients were contacted prior to arraignment to remind them of upcoming
proceedings. A number of intervieweas felt that this practice reduced the number of
failure to appear warrants during the Pilot. Also, sttorneys visited clients in custody prior
to all court hearings.

tmproved motions. IMuch like the two adult sites, interviswees noted improvements inthe
motions submitted by defense attorneys in Grant County juveniie Court.

Reduction in case filings. The assertion of constitutional rights by juveniies led to the
adoption of more rigorous filing standards by the county prosecutor resuiting in more
cases being referred for diversion rather than formal court processing {see Figures 8-11),

®BECCA cases are non-criminal status offenses, At-Risk Youth, Children in Need of Services and truancy contemat.

LOOKING GLASS AMALYTICS Washington State Office of Public Defense | The Public Defense Pilot Projects 2 1]
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3. Caseloads During the Pilot, ® Caseload guidelines from the Washington State Bar Association
recommand 250 juvenile offender cases per year per attorngy, Over the course of 2006, OPD paid
for 2.1 FTE attorneys who had a total caseload of 528, or 251 per atterney.

Percent of Time Spent on Case Activities,
Grant County Juvenile Court

Figure 12

How attarneys spent thelr time. in 2005, Pilot
attorneys aliotted their time inthree primary
ways, time in court, communicating with clients
and preparing their cases. Across all their cases,
37 percent of their tirme was spent in court and
34 percent was spent on case preparation.
Twenty-nine percent of their time was spent
communicating with their clients.

While there is no similar data before the Pilot, a
common complaint was that a lack of
communication and case preparation hindered
public defense. During the Pilot, nearly twa
thirds of ail attorney time was spent on these
tasks.

Note: average attorney time spent per case = 6.8 hrs,
average annual caseload = 250.

In addition ta standard contract requirements setting caseload and compsnsation, the Pifot
contracts incorporated the Ten Core Principles for Providing Quolity Delinquency Representgtion
through Public Defense Deljvery Systems.” These principles required the Piiot attorneys to provide
amore holistic representation model consistent with the research-based practices adopted by the

juvenile court services throughout the State.

* SDURCE: OPD Case Disposition forms and records from the Washington State Judiciat Information Systemn {8]. 35 records were
used to identify cases where representation was provided but no OPD Disposition form was submitted,
* The Principles were developed through a collaborative ventura between the Natjonal Juvenile Defender Center and National Legal

Axd and Defender Association in 2004,
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IV. Conclusion and Recommendations

The Public Defense Pilot Projects were successful in instituting significent changes in public
defender practices and attitudes at all three Pilot sites, including reducing caseloads, extending
public defender rasources to arraignments, increasing the guality and quantity of client
cotmmunication and improving investigation, case analysis and motion work, Both “old” and
“new” attorneys {that is, those brought in to the sites through Pilot resources) embraced these
changes.

Challenges in introducing New Suppaort Services

The one area of practice that was less consistently impiemented was utilization of new support
staff resources linvestigator, social worker and paralegal}, While use of thase support services -
substantially increased in the first months of their availability, they were unevenly utilized both
within and across sites. Interview data suggests that many factors could be affecting utilization,
fnciuding the skills of the support staff {or fack thereof], as well as attitudes, knowledge and
experiencas of the attomey. Site supervisors also may need to provide additional structure or

- guidance inthe use of investigators and social workers. Finally, individual attorneys and public
defender offices as a whole may require more time to integrate additional staff resourcesinto
their practice, particularly after adapting so many other changes in office practice in z relatively
short period of time.

14 & washington State Office of Public Defense | The Public Defense Pot Projeds L GOKING GLASS ANALYTICS



TECHNICAL MOTES

Data Sources and Methods

interviews. Three layers of interviews were canducted: First, background interviews with OPD
management staff were conducted during the summer of 20086, These semi-structured in-person
and telephone inferviews were used to devslog background context and identify potential
program issues, strengths and accomplishments. Second, the evaluator interviewed Pilot site staff
and other key stakeholders at each of the three sites, OPD staff assisted the evaiuator in
identifying and contacting all public defender attorneys/staff, prosecutors, judicial officers, and
administrative court staff who might be influenced by or have observations of the Pilot. During
the period September through October 2006 the evalustor visited all three sites and conducted
pre-scheduled, in-person interviews. Individuals who were not available for an in-person
interview participated in a telephona interviaw. All interviews used a semi-structured format,
which encouraged intervieweess to respond in narrative form to open-ended guestions, Most
interviews ranged between 45 and 65 minutes. A third layer of interviews consisted of follow-up
questions for OFD management staff to clarify and fill in information gaps. On average, five
interviews were conducted at each site,

Document Review. In addition to interviews, the evaluator gathered and reviewsd a range of
documents pertaining to the Pilot Projects. Documaents included:

s Pilot contract matarials

" Newspaper articles related to general public defense issues and site specific issues prior to
the Pilot Projects

2 Data collection forms developed hy OPD

T Examples of data summaries and data output used at each of the sites

2 OPDwehsite

& \Washington State Bar Association standards for public defense

®  {egislation authorizing the Public Defense Pilot Projects

5 New indigency screening form {Thurston County District Court)}

Electronic Court Bata. Electronic records from four sources were used in this evaluation.

1. Case disposttion forms, compieted by public defenders at each Pilot site, containing
" information on case characteristics and time spent on various tasks. Date was initiaily
coflected on paper forms and later entered into an Access database by OPD staff.

2. Records from the Washington State Administrative Office of the Courts {ACC) for sach case
filed in the adult courts. These records included information on chargss filed, filing and
disposition dates and the identity of the defense attorney.

3. Case assignment recards from Bellingham Assigned Counsel, the contracted provider of
public defense for the Beliingham Municipal Court. These records detailed the public
defender assigned to the case slong with assighment dates. These data were used for
determining caseloads in that court,

4, AQC Casefoad Reports: published annually by the ACC containing aggregate data for each
court in the state with information on cases filed, hearings held and dispositions.
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of the WSBA) and Kim
Ambrose (Washington De-;
fender Association).

Four meetings were held in
Olympia throughout the
summer and fall that al-
lowed public input on thé
issue. Despite overwh 'm—_
ing criticism of sealmg any
court record, the commit-
tee determined that the
only way to accomplish the
goal of truly sealinga ;uve-
nile's record was to make-all

Juvenite 'récords cqnﬁden-”
tial. Confidential records
could rot be,;sbld. published
on thé_'intérﬁet or other-
wise publicly, distributed by
the court or'any otherstate.
agency that keeps juvenile;
records. Currently there.
are several other types of,
court records that are confi-
dential and not distributed
including:: dependency;
adoptton and mental IIIness
proceedings. “

:e final report of the com:

'mnttee is due by December.
- 5, Although the final re-

port propasing to make

juvenile records confidential -

has not been adopted by the
committee, we are hopefu_l
that the Committee will

forward the recommenda-
tion to-make juvenile re-

cords confidential to the -
Ieglslature.

National .Jl:lVleIlﬂé ]]efendé:f':];e_ziderfsihip_Sﬁmmjt |

Seattle played’hbst to thig
years National Juvenile De-
fender Leadership Summit.
Over four hundred juvenile
defenders from around the .
country filled the canference -
rooms of the Sheraton hotel,
50 Washington Defenders
from around the state partici-
pated in the training and work-
shops sponsored by the Na-
tional fuvenile Defender Cen
ter in Yashington D.C.

The Western Juvenile De-
fender Center opened up the

bang Update

The ACLU continues fo con-
vene Yyashington State stake-
holders meetings to discuss
the various approaches to the
“gang problem and to coordi-
nate efforts and resources to
address the issues of gangs- .
around the state.

The last meeting took place on

conference with a.training ©
"Obtaining and Using Psychafogi-;
cal Evafuatrans

In the three days-af the co rfer
ence there were 40 d|fFerent
break our sé'ssions 3 pienary’
sessions arid every region cen—
ter had the opportumty o
meet,

 On Friday Rébin Seinberg -

from the Bronx Defenders *
keynote speech addressed the:
"Transformative Role of the
Public Defender” and set the

tone far the rest of the confefs.

November:| 5th, 201° at the
ACLU office in Seate. More
than 20 stakeholders came to
the table and strategized ways
to approach gang intervention
with lawmakers and commus
nity members,

~ enée: .D.B, Roper-and Grds.

harm were highlighted. At\;or;"'
ney's received practice tips in
light 'of these Supreme Court
rulmgs.

Michelle LaVlgne gave an |nfor-

mation packed presentation on
“The prevafence and Impact of
Langudge Impairment in juvenile
Court”. Her presentation Is
timely Tn that it reinforees the -
work that members of the
WDLN have been engaged in '
with the Judicial Colloquies in-
Was_hi_ngton state. -
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This story ¢an fit 100-150 words.

The subject matter that appears in
newsletters is virtually endiess. You
can include stories that focus on
current technologies or innovations
in your field.

You may also want 1o note business
or economic trands, or make pra-
-diccions for your customers or
¢lients.

vEite yalr owr :a{ticles_.. or
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WASHINGTON

An Assessment of the Right to Counsel and
Quality of Representation in Juvenile Offender Matters

v Right to Counsel
. Washmgton taw grants juveniles the right to be represented by counsel at all cntlcal stages" of juvenile court
proceedings regardless of juveniles' or their families’ financial ability to secure an attornay

° The law states that counsel must be provided “in any proceeding where the juvenite may be subject to transfer for
criminal prosecution or in any proceading where the juvenile may be in danger of cenfinement” (RCW 13.40.140)

Countles fund pubhc defense systems and mdependently choose their methods of pmwdmg counsel for indigent defendants

Methods of appointment include: county-based public defenders, non-profit corporations, individual private
defenders/private firms, and appointed attomeys (assigned counsel panels)

Key Findings'

The Attorney/Client : Re(atmnsh:p
s There is confusion and disagreement about the role of juvenile defenders.. As:a result, important opportunities to
effectively counsel and represent the interests of the child are lost
« Defenders often do not have the time or training to effectively ensure that their juvenile clients understand or are
informed about their cases .
Participation of Counsel in Juvenile Court Proceedings
"« Indirect conflict with national standards, Washington law permits children to waive their right: to-counsel
* Ifvsome Washington counties, juveniles regularly proceed without the assistance of counsel in important hearings

Inadeguate Assistance of Counsel

« Defendars often do not meet with juveniles before their first appearance at court, so they miss important
opportunities to advocate for their clients _

« Although in some counties defenders are perceived by judges and:others as well-prepared for court, in many counties
motions and trials are rarely brought, independent investigation of cases is rare and only takes place in mere serious
cases, and defenders are not fully prepared for sentencing (disposition} hearings

= Defense counse! assume no post-sentencing role, losing the chance to help clients with whom-they have built
relationships obtain treatment or other services that would address the root causes of the criminal behavior

Caseloads and Assignment _
« Defenders working full-time reported zin average of close to 400 cases anfwally, roughly 62% more cases than the
standards endorsed by the Washington State Bar Association
« Juvenile justice professionals across the spectrum consistently perceive defense attomeys as “overwhelmed” by their
caseloads
s Because caseloads are too big, many defenders are unable to spend sufficient time with their clients and are not
properly prepared for court
Insufficient standards and oversight for defenders
= Most courities provide juvenile defenders with littie or no training on court procedure or in dealing with troubled youth
+ Many counties have no qualification standards for juvenile defenders, no system of personnel raview, and no
supervision of legal work performed by defenders
The Juvenile Systemy as a Dumping Ground
» Children with mental health problems, learning d|sab1htles behavioral problems and addiction & lssues are nat getting the
help they need in their communities, so they often end up in the juvenile court system
« Juveniles with mental health problems often receive punishment instead of treatment; a February 2003 study found
that 58%6 of youth incarcerated in Washington's juvenile facilities met the criteria for having a “serious menta! health
disorder”
Racial Disproportionality
+ Minorities are overrepresented in juvenile court offense referrals and incarceration at both the local and state levels;
further study should be undertaken en what role defenders can play in reducing dispropoertianality

-

For more information, contact: Elizabeth Calvin, (310) 477-5677
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JUVENILE DEFENSE SERVICES IN NORTH CAROLINA

DISTRICT , _ COUNTIES

JUVENILE DEFENSE SERVICES

3B Carieret, Craven Pa Py
e e N aSS'QNEd co.'nnsel |
Duplln Jones, Onslow Sampson Prrvately aSS|gned counsel
New Hanover F’ender . :Assrstant- Pul bhc Defenders (New Hanover)
| | Privately ase[gned counsel 1
B6A Halifax _ Privately assigned counsel
6B Bertie, Hertford, Northampton Privately assigned counsel
‘Edgecombe, Nash, Wilson Privately assigned counsel
8 Greene, Lenoir, Wayne Privately assigned counsel
9A Caswell, Person Privately assigned counsel
9B Franklin, Granvnle Vance Warren Privately assigned counsel
10 ".Wake : asﬁéig‘ned
o o counsel ool _U'E' :
11 Harnett, Johnston, Lee Contract attorneys (4) (Hame’rt Johnston), Pr;vately
assigned counsel
120 }'Cumberland i | Privately assigned counsel
13 Bladen, Brunswrck Columbus Privately assu;;ned counsel
14 Burham . ..ASSIStant Pubhc Defenders UNC Law C[tE‘IIC NCCU
G Law Clsnlc Prlvately ass@ned counsel h
15A Alamance anately aSS|gned counsel
158 Chatham, Orange. .- b Assmtant Pubhc Defend 1S, UNC Law Clmlc
16A Hoke, Scafland o fAsmstant Pubhc Defenders Prlvately assrgned :
counsel .
16B Robeson Assistant Public Defenders, Privately ass'igned
counsel
17A Rockingham Privately assigned counsel
17B Stokes, Sunry Privately assigned counsel

Primary source of representation is listed first.

Shaded rows indicates a public defender district. Unless otherwise noted, in the public defender districts which handle
delinquency cases, the public defender handies all delinquency cases except in cases of conflici.



JUVENILE DEFENSE SERVICES IN NORTH CAROLINA

DISTRICT

COUNTIES

JUVENILE DEFENSE SERVICES

18

: __asssgned counsel

'Greensboro ASS|stant Publrc Defenders anately

o _:;.H|gh ":OI

Contract- attorneys (2)-,- ' Priv:a:tely '

S ass:gned counsel

19A

Cabarrus

Macon, Swain

Privately asmgned counsel
19B Montgomery, Moore, Randolph Privately assigned counsel
19C Rowan ' Contract attorneys (2), Privately assigned counsel
20 Anson, Richmond, Stanley Contract attorneys (1) (Stanly County), Privately
assigned counsel
208 Union Privately assigned counsel
21 Fpifs'yth_ o EContract attomeys @) Assustant Pubhc Defenders
s e __'anatelya_ :igned counse! ) LR
22 Alexander, Davidson, Davie, Iredeli Contract attorneys (3) (Alexander Dawe Iredell
‘Counties) Privately assigned counsel
23 Alleghany, Ashe, Wilkes, Yadkin Contract attorney (Yadkin), Privately assigned
counsel
24 Avery, Madison, Mitchell, Watauga, Yancey Contract attorneys (8), Privately assigned counsel
25 Burke, Caldwell, Catawba Privately assigned counsel .
26 Mecklenburg Center for Children’s Defense (Contract attorneys
_ o ' _ {5Y), Privately assighed counsel
27A Gaston Assistant Public Defenders, Privately assigned
N o counsel ¢ .': '
278 { Cleveland, Lincoin Privately assigned counsel
28 . [ Buncombe T 0o e . | Assistant Public Défenders, Privately assigned
. counsel _ =
29A McDowell, Rutherford Privately assigned counsel
29B | Henderson Polk Transylvaniz e Prlvateiya53|gnedcoun39| S I A
30 Cherokee, Clay, Graham, Haywaod, Jackson

Privately assigned counsel

Primary source of representation is listed first.

Shaded rows indicates a public defender disirict. Unless otherwise noted, in the public defender districts which handle
delinquency cases, the public defender handles all delinquency cases except in cases of condlict.
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OVERVIEW

Nearly a decade ago, the American Bar Association, Southern Juvenile Defender Center, and National
Juvenile Defender Center (NJDC) released an assessment identifying deficiencies in North Carolina’s quality
of juvenile delinguency representation.

To address the deficiencies noted, the Nerth Carolina Office of Indigent Defense Services (JDS) formed a
Juvenile Committee that advocated the creation of the Office of the Juvenile Defender (OJD) and made
recommendations to enhance delinquency representation. Since its inception in 2005, OJD has worked with
local and national stakeholders to improve the quality of juvenile defense.

Tn 2012, OJD engaged in a strategic planning effort to assess the progress and impact of the office, to
evaluate juvenile defense representation, and to prepare a plan for the future. First, the office’s progress in
implementing the Juvenile Committee’s recommendations was assessed. Next, information was gathered
from various “user groups,” including juvenile defense counsel, judges, prosecutors, and juvenile justice
officials. Surveys, focus groups, and individual interviews were used to evaluate the current state of juvenile
defense representation and the effectiveness of OJD.

What follows here is a summary of OJD’s efforts and a direction for a path forward.
Mission

OJD’s mission can be described in four parts:

(1) to provide services and support to juvenile defense attorneys,
{2) to evaluate the current system of representation and make recommendations as needed,
(3) to elevate the stature of juvenile delinquency representation, and

(4) to work with juvenile justice advocates to promote positive change in the juvenile justice system.




OJD has accomplished many of the recommendations of the IDS Juvenile Committee, such as:

Serving as a Central Resource
and Juvenile Defense
Consultant

To better serve as a resource,
QID identified juvenile defenders
by surveying 800 known juvenile
defense counsel and creating a
roster for regular updates. OJD
also assisted with creating a
listserv to ensure that pertinent
mformation is provided to
Juvenile defenders in a timely
manner and to provide a means
for juvenile defenders to
communicate with one another.
Over the years, OJD has built
liaisons with several juvenile
justice groups and collaborated to
achieve common goals and
juvenile justice reform. OJD has
consulted with appellate
attomeys in hundreds of cases,
some of which yielded favorable
results for juveniles. Of particular
interest is the U.S. Supreme
Court case

JDB. v. North Carofing,

363 N.C. 664, 686 S E2d 135
(2011)

Evalnation of the System of
Juvenile Defense

To date, OJD has visited more
than 80 counties to observe court,
speak with court officials, and
make recommendations to IDS to
improve the quality of
representation. In 16
jurisdictions, OJD identified the
strongest juvenile defenders and
assisted IDS with entering into
contracts in hopes of establishing
a network of experienced and
dedicated juvenile defenders.

Creation of Training
Programs and Materiaks for
Juvenile Defense Counsel

Utilizing surveys and
interviews, OJD, in
collaboration with the
University of North Carolina
School of Government (SOG)
established a training plan
involving an annual one-day
conference on general and
specific topics, a biennial
three-day new juvenile
defender training, and other
regional and local trainings as
requested. SOG, with
assistance from OJD,
developed a practice manual
for juvenile defense counsel
that includes an overview of
statutory law, practice
suggestions, and model forms
and motions. '

a -

Development and
Implementation of
Juvenile Defense Polices
and Guidelines

With the assistance of its
advisory board and other
juvenile justice
stakeholders, OJD created a
Role of Counsel statement,
which was designed to help
focus juvenile defense
counsel and to set the
foundation for training, and
developed the Performance
Guidelines for Appointed
Counsel in Juvenile
Delinquency Proceedings at
ihe Trial Level and other
initiatives. Thereafter, QJTD
developed model
gualification standards for
practice in juvenile
delinquency court.




Through surveys, interviews, and focus groups with juvénile defense counsel, prosecutors, judges, and
the Division of Juvenile Justice (D1J) officials and staff, OJD received feedback on the quality of
juvenile delinquency representation.

Juvenile Delinquency
Representation

Regarding origination of the
cases, over 75% of juvenile
defense counsel responding to
the survey believed that at least
a quarter of their juvenile
delinquency cases originated in
the school system. More than
70% of the juvenile defenders
who responded to the survey
also expressed that at least one-
half of their delinquency cases
ended in admissions. However,
over 50% of the defenders
reported that, of the admissions
made by their juvenile clients,
between 50% and 100% of
those cases resulted in an
admission to a lesser-included
offense. There was not a clear
trend among juvenile defenders
responding to the survey
regarding what percentage of
their cases ended in
adjudicatory hearings.
However, a majority of those
surveyed agreed that over half
of their cases proceeded
immediately from adjudication
to disposition.

Challenges and Improvements to
Enhance Juvenile Delinquency
Representation

In general, of those responding to
the survey, there was a consensus
that there was an opportunity for
improvement in juvenile
delinquency representation in their
counties. Those surveyed indicated
that the most significant factors that
hindered their ability to provide full
representation to juvenile clients
were difficulty in meeting with
clients, “boilerplate”
recommendations from the court,
and complex family situations.
Consequently, juvenile defenders
reported that the changes that would
most improve the quality of defense
services were earlier access to court
information (e.g., disposition and
Department of Social Services’
reports), improved relations with
school systems (resulting in
reduced school-based offenses
coming to court), and
collaboration or cross
training with other
juvenile justice
stakeholders (e.g.,
judges,

© prosecutors, and

- court counselors.)

C imelusiimg

Training and Resources
Utilized by Juvenile Defense

- Counsel

Sixty-eight percent of those
surveyed reported that they had
attended juvenile defender
trainings in the past. Of those who
had attended trainings, more than
75% attended the annual juvenile
defender conferences and 36%
participated in new juvenile
defender training programs. In
regard to future trainings,
surveyed juvenile defense counsel
reported an interest in sessions
discussing school searches and
seizures, motions and writs,
school system interaction, and
appeals and transfer hearings.




f the evaluation, OJD established a Juvenile Defender Advisory
Committee (JDAC) of praciicing attorneys and other defense counsel experts to determine:
(1) if any of the IDS Juvenile Committee’s original recommendations should be revisited;
(2) which practice performance issues OJD should focus on and how they should be
prioritized; and (3) which juvenile justice reform matters OJD should focus on and how they
should be prioritized. '

Training

In partnership with superior court practitioners, OJD) should continue providing training on
filing motions in juvenile delinquency court in an effort to improve representation. The
collaboration with superior court practitioners and exposure to felony cases could provide more
insight for juvenile defense counsel as they file and work on appeals.

Additionally, OJD should emphasize that juvenile delinquency practice is a specialized
practice and implement more focused training for juvenile defense counsel, such as new felony
defender training and advanced juvenile defender training for seasoned juvenile defense
counsel.

Policy

To further the goals of serving as a central resource and contact for existing statewide and
juvenile defense committees and associations, the IDAC noted that OJD should continue to
collaborate with committees and associations to address specifically: (1) raising the age of
juvenile jurisdiction; and (2) working to prevent the enactment of the Adam Walsh Act/Sex
Offender Registration Notification Act.

QOutreach

The JDAC recognized that, under the future system
of contractual services, it may be difficult for new
attorneys to become juvenile defenders. OJD should
develop means by which new aitorneys can be
better prepared to enter this practice area by
collaborating with local law schools to encourage
substantive and practical education and should
explore the possibility of establishing mentorships
with current contractors. Finally, OJD should also
explore potential fellowship opportunities, such as
the Equal Justice Public Defender Corps (now
known as Gideon’s Promise).




pursuing the following initiatives:

Work with IDS to develop an appropriate infrastructure that effectively supports delinquency
representation

Representation will be primarily provided by one of three methods: contracts through requests for proposals;
individually negotiated contracts; and Public Defender Offices

Key duties will include identifying potential contractors, providing effective support and oversight for all
attorneys, and creating a system for recruitment (see below)

OJD will also work with the Public Defender Administrator to improve the support of delinquency assistant
public defenders

Continue efforts to provide introductory, intermediate, and advanced training
OTD will work with SOG and the National Juvenile Defender Center on opportunities and resources
Resources will focus on the “front end” and “back end” of representation, namely:
timely meeting with clients, establishing communication and rapport, and early investigation
dispositional planning and advocacy, post-disposition representation, and appeals

Enhance sutreach efforts to further elevate the stature of juvenile delinquency representation by
providing a juvenile defense viewpoint to various stakeholders: “constituents, clients, community”
Provide more information to atiorneys through technology
Work more closely with the IDS Juvenile Committee and the IDS Commission
Develop a model for soliciting feedback from clients and/or parents and guardians
Share updates and information with other juvenile justice actors, build alliances, and cross-train

Continue to monitor issues that impact delinquency representation, and cellaborate and advocate for
solutions '

Age of juvenile jurisdiction

Disproportionate minority contact

School to prison pipeline

Sex Offender Registration and Notification Act

Establish a means for recruiting attorneys interested
in practicing delinquency law
Create a “classroom to courtroom pipeline” through
encouragement and mentorship at the high school
level
working with law schools to provide substantive
education, practical training, and post-graduate
opportunities
exploring funding for fellowships/scholarships
working with juvenile defenders to provide
mentorships/apprenticeships




Article 20.
Basic Rights.

§ 7B-2000. Juvenile's right to counsel; presumption of indigence.

(a) A juvenile alleged to be within the jurisdiction of the court has the right to be
represented by counsel in all proceedings. Counsel for the juvenile shall be appointed in
accordance with rules adopted by the Office of Indigent Defense Services, unless counsel is
retained for the juvenile, in any proceeding in which the juvenile is alleged to be (i) delinquent
or (ii) in contempt of court when alleged or adjudicated to be undisciplined.

(b)  All juveniles shall be conclusively presumed to be indigent, and it shall not be
necessary for the court to receive from any juvenile an affidavit of indigency. (1979, ¢. 815, s.
1; 1998-202, 5. 6; 2000-144, 5. 22.)

G.S. 7B-2000 Page |






Attachment G

First-Time Juvenile Offenders: Cases Filed FY 10 to FY 12

County and District court filings from FY 2010 to FY 2012 for first-time juvenile offenders were extracted from Judicial
Branch’s ICON system. For this study, traffic cases were excluded except for DUI {C.R.S. 42-4-1301), Careless Driving
{C.R.S. 42-4-1402), and Accidents Resulting in Death (C.R.S. 42-4-1601). First-time offenders are those having only one
case within the study period and none prior to it. Perfect identification of first-time offenders is not possible for the
following reascons:

s Name and birthdate were used to search for prior cases. If a letter in a name or birthdate digit is different for
an offender in any of his/her cases, prior cases will be missed.
e Denver County cases were not available therefore prior cases in this court are missed.

Table 1 contains the count of offenders by filing jurisdiction. Table 2 shows whether or not the most serious filing
charge is listed in the Victim’s Rights Act (VRA) (C.R.S. 24-4.1-302). Note that a case may contain charges other than the
most serious that are VRA statutes.

The maost serious filing charge is defined as the charge with the highest law classification. Cases may have more than
one charge with the same law classification. In that circumstance the first charge listed is used. Note that initial filing

charges in g case may later be amended or dismissed,

Table 1. Jurisdiction for first-time juvenile offender  Table 2. Most serious filing charge is Victim’s Rights Act (VRA)

cases filed FY 10 to FY 12. statute in first-time juvenile offender cases f'led FY 10 to FY 12.
jJurlsdlctnon BE S . Vo REEE LA N -Most Serious Filmg Charge is VRA - : o j ‘-";‘:% o 'N

County 48% 7,307 No 73% 11,011

District 52% 7,858 Yes 27/6 4, 154
Total - - | o . 100% | s 15,165 | [ Tatak i o e po - 100% - 15,165
Data source: Records were extracted from Judicial Branch’s Data source: Records were extracted from JudlCIa] Branch’s Integrated
Integrated Colorado Online Network {ICON) information Colorado Online Netwerk (ICON} information management system via the
management system via the Coiorado Justice Analytics Support Colorado Justice Analytlcs Support System (CIASS) and analyzed by DCI/ORS.
System {CJASS} and analyzed by DCJ/ORS. Excludes Denver, Excludes Denver County court records

County court records

Brepared 107 the CCLT JLvenile TGSk LOTCe By L ORS on 0872872013




Table 3 shows the law classification for the most serious filing charge in each case and whether the most serious charge
is subject to the VRA. Law classifications starting with T are traffic, UC are unclassified, and law classification of M is

unclassified misdemeanor.

Table 3. Law classification of most serious filing charge for first-time juvenile offenders in cases filed FY 10 to FY 12.

F3 4% 493 8% 321 5% 314
F4 8% 922 14% 593 10% 1,515
F5 5% 539 8% 335 6% 874
F6 4% 355 1% 30 3% 425
M 5% 523 0% 3% 523
M1 3% 366 26% 1,096 10% 1,462
M2 14% 1,503 1% 22 10% 1,525
M3 9% 956 1% 27 7% 1,023
PO1 1% 164 0% 1% 164
PO2 21% 2,319 0% 15% 2,319
T1 0% 9% 364 2% 364
9

Brepared for the COD Juvenie 1ask Force by DCIJORS on 08/28/2013



National Overview of Appointment of Counsel, Indicence, Waiver of

Counsel, and Defense Delivery Systems in Juvenile Delinguency Proceedings

Appointment of Counsel and Indigence Determinations:

Court appointments of counsel can be mandatory or automatic, at the request of parties, or at the
discretion of the judge or magistrate. Even where appointment is automatic or mandatory, most
states require that the juvenile qualify as indigent prior to most appointments of counsel.

>

38 states and the District of Columbia will automatically appoint counsel or are
required to provide counsel at various stages or in certain cases.

Of the 38 states with statutory provisions for the automatic appointment of
counsel, 17 do not take into account indigence when counsel is appointed: instead
conditioning appointment only on whether the juvenile has retained private
counsel or where waiver is allowed, has waived his or her right to counsel.

New Hampshire, South Carolina, Tennessee, and Virginia automatically
appoint counsel for juveniles at detention hearings.

Alabama, Arizona, Arkansas, Georgia, and Minnesota automatically appoint
counsel for juveniles facing out-of-home placement or commitment.

Only 12 states, including Colorado, require the juvenile and/or the parent
affirmatively request the court appoint counsel, in addition to determining
indigence, requiring the juvenile to “opt-in” instead of automatically receiving
representation unless and until there is a valid waiver of counsel.

Indiana, Michigan, North Carolina, New York, Pennsylvania, Wisconsin, and
the District of Columbia have no requirement that the juvenile be determined
indigent for the court to appoint state-funded counsel and every child, regardless
of the parent/guardian’s income and assets. will be assigned counsel.

California, Kentucky, Louisiana, Montana, South Carolina (for detention
hearings only), and Virginia-have an initial presumption of indigence in statute or
rule so that state-funded counsel will be appointed before any indigence
determination has been done.

Waiver of Counsel: _

States vary from no statutory provisions or court rules regarding waiver of counsel, to establish
case law and specific rules on who can waive and when. The trend has been to establish statutes
and court rules that protect children’s access to representation and only 20 states, including
Colorado, have no safeguards in statute or court rule on waiver of counsel in juvenile
delinquency proceedings. A court rule pending in Indiana will bring this number to 19.

Prepared by the Colorado Juvenile Defender Coalition, September 2013



> 20 states, including the District of Columbia, have statutory protections that limit
a juvenile’s ability to waive their right to counsel.

> Idaho, Kentucky, and Louisiana do not allow juveniles charged with a felony or
a sex offense to waive counsel.

> Arkansas, Georgia, Idahoe, Kentucky, Louisiana, Montana, and Ohie do not
allow juveniles facing commitment to waive their right to counsel.

> In the District of Columbia, Illinois, Iowa, Mississippi, North Carolina, New
Mexice, and New York juveniles are represented by counsel at every stage of
proceedings and cannot waive their right to counsel under any circumstances.
Tdaho and Pennsylvania do not allow juveniles under 14 to waive counsel and
Wisconsin does not allow those under 15.

> 11 states-Alaska, Florida, Maryland, Minnesota, New Jersey, South Carolina,
Tennessee, Yermont, Virginia, Washington, and Wisconsin-although they
don’t restrict who can waive counsel, require that any child who indicates they
want to waive counsel, consult with an attorney first.

Defense Delivery System: :

Juvenile representation falls to either a statewide system, with authority vested in a state agency
or a county or city-based system where the state has left indigent defense to the individual
counties. Juvenile defender offices, both at the state or county level, exist in at least half of the
states and are specialized units responsible for juvenile representation.

> 6 states, Maryland, Massachusetts, New Jersey, North Carolina, Rhode
Island, and Vermont have established State Juvenile Defense Offices responsible

for: post-conviction representation: support and training of juvenile attorneys:
and/or trail level representation.

» Alaska, Connecticut, and New Mexico have established juvenile offices in more
populated districts. In lowa, three regional juvenile offices in Des Moines,
Waterloo, and Sioux City represent juveniles in all counties across the state.

> In counties in 15 states, local public defender offices have established juvenile
offices or dedicated divisions.

> In Maricopa County, Arizona, the Office of the Public Advocate, established in
2008, is an independent juvenile defense office and is responsible for juvenile
representation in that county. In New Orleans, the Louisiana Center for
Children’s Rights is a non-profit center that defends youth.

> In Georgia, counties with a circuit defender (counties that operate under the

statewide program) are required by statute to establish a juvenile division to
specialize in representing children.

Prepared by the Colorado Juvenile Defender Coalition, September 2013



Summary of Statutes and Rules Regarding Appointment of Counsel, ?%mgn@ Determinations, and Waiver of Counsel
in Juvenile Delinquency Proceedings

State Appointment of Counsel Indigence Determinations Waiver of Counsel
Counsel automatically appointed if there
is a possibility of child being
institutionalized or incarcerated. No presumption of indigence. Juvenile and
Otherwise juvenile must request counsel |parent/guardian must complete affidavit and
and indigence determined before court determines if indigent. Ala. Code § 15{No restrictions. Waiver must be knowing,
appointment. Ala. Code 1975 § 12-15-  [12-5 and § 12-15-63; Ala. Rules of voluntary, intelligent. Ala. Code 1975 § 12-
Alabama 202 (£) Crim.Procedure 6.3 15-202 ()
If felonv charge, must consult with
Counsel appointed if indigent, unless attorney before waiving. Otherwise waiver
valid waiver or retained counsel. Alaska |No presumption of indigence. Court must be knowing, voluntary, and mtelligent
Stat. § 47.12.090. Dedicated Juvenile |determines if indigent. Alaska Stat. § and parent must concur. Alaska Stat. §
Alaska offices in urban counties. 47.12.090 47.12.090
Counsel apppointed if indigent or "before
any court appearance which may result in
institutionalization or mental health
hospitalization” maomm valid watver. No restrictions. Waiver must be knowingly,
Ariz. Rev. Stat, § 8-221(A) and (B). In_ intelligently and voluntarily given in view of’
Maricopa County, the independent No presumption of indigence. Juvenile and |the juvenile's age, education and apparent
Office of the Public Advocate and the |parent/guardian must fill out financial maturity, in writing or minute order, and
Juvenile Division in the Pima County |questionaire and court determines if parent/guardian must be present. Ariz. Rev.
Public Defender Office provide indigent. Juv. Ct. Rules of Proc., Rule 10; |[Stat. § §-221; 17B A.R.S. Juv. Ct. Rules of
Arizona juvenile representation. Ariz. Rev. Stat. § 8-221(G) Proc., Rule 10




Counsel automatically appointed if
liklihood that juvenile will be committed.
Otherwise counsel appointed if juvenile
appears without counsel and it does not
appear that he/she will retain counsel,
unless valid waiver. Ark. Code Ann. § 9-

No presumption of indigence, however
court will appoint regardless if it does not
appear that counsel will be provided for

complete affidavit and court determines if

pay for court-appointed counsel. Juv. Ct.

juvenile. Juvenile andparent/guardian must
indigent and may require parent/guardian to

Rules of Proc., Rule 10; Ariz. Rev. Stat. § 8-

Cannot waive if: 1) parent/guardian filed
petition or requested removal of juvenile
from home; 2) liklihood juvenile will be
committed; 3) an extended juvenile
jurisdiction offender; and 4) in custody of
DHS/DYS. Otherwise, court through
questioning the juvenile extensively must
determine that the waiver is "freely,
voluntarily, and intelligently" given. Ark.

Arkansas 27-316 221(G) Code Ann. § 9-27-317
Counsel appointed if juvenile appears
without counsel unless valid waiver. Cal.
Welf. & Inst. Code § 634, 679, 700. Initial presumption of Indigence; court
Some counites, such as San Francisco, |appoints, whether juvenile is indigent or No restrictions. Waiver must be
have dedicated juvenile divisions not. I parent/guardian able to pay and does |intelligently made. Age taken into account
responsible for juvenile not retain private counsel, will be ordered to|when determining if intelligent, Cal. Welf,
California representation. reimburse for cost of counsel. & Inst. Code §634
No presumption of indigence. Juveniie and
Juvenile must request counsel and parent/guardian must complete application |No restrictions. Case law states that waiver
indigence determined before and public defender determines if indigent, |must be knowing, intelligent, and voluntary
appointment. Colo. Rev. Stat. § 19-2- reviewable by judge. Chief Justice and parent/guardian must be present. Colo.
Colorado 706, Colo. R. Juv, P. 3 Directive 04-04 Rev. Stat. § 19-2-706; Colo. R. Juv. P. 3
No presumption of indigence. Juvenile and
Unclear if juvenile must request counsel |parent/guardian must complete application {No restrictions. Case law states that waiver
before appointment. Conn. Gen. Stat. § {and public defender determines if indigent, 'must be knowing, intelligent, and voluntary
46b-135. Many districts have a appealable to judge. Conn. Gen. Stat. § 51- jwith greater scrutiny applied than in adult
Connecticut dedicated juvenile unit. 297,299 cases. Conn. Gen. Stat. § 46b-135




Delaware

Counsel appointed if indigent uniess
valid waiver or retained counsel.
Unclear if automatic or if juvenile must
request counsel. Del. Fam. Ct. Crim. R.
10; Del. Fam. Ct. Crim. R. 44

No presumption of indigence. Public
defender determines indigent before
arraignment and court at arraignment. If
not indigent, court may still appoint at cost
to the parent/guardian. Del. Fam. Ct. Crim.
R. 10 and 44; 29 Del. Code Ann. § 4602(b)

No restrictions. Waiver mustt be knowing,
voluntary, intelligent, in writing or on the
record, and parent/guardian must be present.
Del. Fam. Ct. Crim. R. 44

District of

Counsel appointed if juvenile appears
without counsel and it does not appear
that he/she will retain counsel.Rule states
that juveniles "shall be represented at all
judicial hearings . . ." D.C. Code § 16-
2304; D.C. Super. Ct. R. Juv. Proc. R.
44; Inre AL M., 631 A.2d 8§94, 898

No presumption of indigence. Unsure of

Statutory language interpreted to mean that
juveniles cannot under any circumstances.
D.C. Code § 16-2304; D.C. Super. Ct. R.
Juv. Proc. R. 44, Inre A LM ., 631 A.2d

Columbia (D.C. App. 1993) Process. 894, 898 (D.C. App. 1993)

Juvenile must consult with an attorney
before waiving. Waiver must be knowing
and voluntary, in writing, and
parent/guardian or attorney must be present.

No presumption of indigence. Juvenile and |Court must advise juvenile of the right to an
Counsel appointed unless valid waiver, [parent/guardian must complete application |attorney at every subsequent hearing. Fla. R.
Florida” Fla. R. Juv. P. 8.165; 8.070 and court determines if indigent. Juv. P. 8.165

Georgia*

Counsel appointed if indigent and
"liberty is in jeopardy." O.C.G.A. § 15-
11-511 and § 15-11-475 (effective
January 1, 2014). Circuit defenders,
operating under state policies, must
establish a specialized juvenile

division. O.C.G.A. §12-23(c)

No presumption of indigence. Public
defender determines if indigent. 0.C.G.A.
§17-12-23, 24 (2012) and §17-12-80.

Cannot waive if liberty is in jeopary.
Otherwise, case law states that waiver must
be voluntary and knowing. Heavier burden
than in adult proceedings to establish valid
waiver. O.C.G.A. § 15-11-511 and § 15-11-

475 (effective Jan, 1, 2014)




Counsel may be appointed "in any
situation in which it deems advisable.”

Unsure if presumption or of process. In
adult cases, person must complete affidavit
and public defender determines if indigent.
Haw. Rev. Stat. § 802-4 (no mention of

No restrictions. No statute, rule, or case law
found regarding waiver for juveniles. Case
law states that it must be knowing,
voluntary, and intelligent. Adult statute
states that a failure to provide financial
information to public defender is a waiver of]
counsel. In the Interest of Doe , 77 Haw. 46,

Hawaii Haw. Fam. Ct. R. 155 juveniles) 49-50 (Haw. 1994)
Cannot waive if: (1) under 14; (2) charged
Counsel automatically appointed unless |Initial presumption of indigence; court shali {with a felony or sex crime; (3) facing
valid waiver. Id. Code § 20-514 (4); Id.  |appoint "whether or not the parent(s) or commitment; or for (4) transfer hearings,
Juv. R. 9. Metro areas, such as Cassia_|guardian are able to afford counse.l" competency hearings, and recommitment
County have specialized juvenile Expenses may be assessed later. Id. Code § |proceedings. 1d. Code § 20-514(5)-(6); 1d.
Idaho* offices. 20-514(7); §19-854 Juv.R. 9
Counsel automatically appointed (statute
reads in part: "No hearing on any petition
or motion filed under this Act may be
commenced unless the minor who is the
subject of the proceeding is represented Cannot waive counsel under any
by counsel.") 705 Ill. Comp. Stat. § circumstances. 705 111, Comp. Stat. § 405/5-
Mlinois 405/1-5 Unsure if presumption or of process. 170 |
No restrictions. Right to counsel can be
watved or declined by the juvenile's attorney
if the juvenile voluntarily joins with the
waiver, by the juvenile's parent/guardian if
Counsel appointed prior to first not adverse, had a meaningful consultation
hearing, including detention hearing if | with the juvenile (can also be waived) and
juvenile appears without counsel unless |Conclusive presumption of indigence. the juvenile voluntarily joins with the
valid watver or declined . Ind. Code § 31-{Statute is silent about indigence, waiver, by the juvenile alone if
Indiana* 32-4-2. presumption established by case law. emancipated. Ind. Code §31-32-5-1




Counsel automatically appointed at
the detention hearing or earlier if
serious crime if juvenile has not retained
counsel. Jowa Code §232.11. 3 regional
juvenile offices located in Des Moines,
Waterloo, and Sioux City handle sll

No presumption of indigence. Court
determines if indigent and will (1) appoint
counsel if indigent; (2) require
parent/guardian to retain counsel for
juvenile; or (3) require parent/guardian to
pay for court-appointed counsel. Jowa Code

Cannot waive counsel under any
circumstances. lowa Code §232.11{1)}(2)

lowa juvenile cases in the state. §§ 232.141(2), 815.9, and 815.11
Initial presumption of indigence;
Counsel automatically appointed if indigence not a bar to appointment, but
juvenile or parent/guardian fails to retain lcourt may order juvenile and/or
private counsel. Kan. Stat. Ann. § 38-  [parent/guardian to reimburse for cost. Kan. |No restrictions. Waiver must be knowing
Kansas 2306(a) Stat. Ann. § 38-2306(a) and intelligent. Kan. Stat. Ann. § 38-2306

Kentucky

Counsel appointed if indigent (if
presumption of indigence-effect of
automatic appointment of counsel). Ky.
Rev. Stat. § 610.060. Specialized
Juvenile Unit on Frankfort represent

juventles in post-disposition issues.

Presumption of indigence established
through case law and statutory restrictions
on waiver. Court may require
parent/guardian to pay for court-appointed

counsel. Ky. Rev. Stat. § 610.060

Cannot waive counsel if: (1) charged with

a felony or sex offense or (2) "'the court
intends fo impose defention or
commitment.” Otherwise, a juvenile must

consult with counsel before waiving, and
the court at a hearing must find that the
waiver was knowing, intelligent, and
voluntary. Ky. Rev. Stat. § 610.060; D.R. v.
Commonwealth, 64 S.W.3d 292 (Ky. App.
2001)




Counsel appointed unless and until
juvenile retains private counsel or waives
counsel. La. Ch.C. Art. 809. In Orleans

Initial presumption of indigence; counsel

may be appointed without determination.

Parish, the Louisiana Center for
Children's Rights, represents all

Court determines if indigent and may
require parent/guardian to reimburse court.

Cannot waive counsel if: (1) charged with

a felony or a revocation of probation or
parole or (2) where it is recommended that
the juvenile be placed in a mental
institution. Otherwise, juvenile must
consult with an attorney first, waiver must
be in writing, and court must find that it is

Louisiana juveniles in that Parish, La. Ch.C, Art. Art. 320; 321 knowing and voluntary, La. Ch.C. Art. 810
Juvenile must request counsel and
indigence determined before No presumption of indigence. Juvenile and |No restrictions. No statute, rules, or case
appointment. Me. Rev. Stat. Ann. Tit. 15 |parent/guardian must complete application, |law found regarding waiver. Me. Rev. Stat.
Maine § 3306 unsure who determines if indigent. Ann, Tit. 15 § 3306
Must consult with an attorney before
waiving, The court at a hearing must
determine waiver must be knowing and
voluntary as determined in a hearing and an
Unsure when/how counsel is appointed. {No presumption of indigence. Juvenile and jattorney must be present. Md. Courts and
Md. Courts and Judicial Proceedings parent/guardian must complete affidavit,  {Judicial Proceedings Code Ann. § 3-8A-20;
Maryland Code Ann. § 3-8A-20 unsure who etermines if indigent. 3-8A-06
No presumption of indigence. Unless
Counsel appointed if juvenile has not parent/guardian is the victim, court
retained counsel. Mass. Gen. Laws 119, |determines if indigent. If not indigent,
§29. The Youth Advocacy Division of |court will assess $300 fee to pay the cost of
the State Public Counsel provides counsel. Mass. Gen. Laws 119, §29A; SJC |No restrictions. No statute, rule, or case law
‘Massachusetts |representation statewide. Rule 3:10 found regarding waiver.




Michigan

Counsel is automatically appointed if
parent/guardian fails to appear or
parent/guardian is the victim. Otherwise,
counsel is appointed if indigent or
parent/guardian refuses to retain counsel.

Conclusive presumption of indigence. All
children are appointed counsel.

Cannot waive if GAL or parent objects or if
court determines appointment is in the best
interest of the juvenile. Otherwise waiver
must be voluntarily and understandably
made and done on the record. Mich. Comp.
Laws § 712A.17¢

Minnesota

Counsel (or standby counsel if the child
waives the right to counsel) 1s
automatically appointed if: charged with
a gross misdemeanor or felony offense or
out-of-home placement has been
proposed. Otherwise, counsel appointed
if indigent or parent/guaridan does not
retain private counsel. Minn. Stat. Ann. §
260B.163, Subd. 4; Minn. R. Juv. Del. P.
3.01;3.02

No presumption of indigence. Court
determines if indigent. Minn. R. Juv. Del.
P.3.06

Must have in-person consultation with
attorney before waiving. Waiver must be
knowingly, intelligently, and voluntarily, in
writing, and on the record. Minn. Stat. Ann.
§ 2608.163 Subd. 10; Minn. R. Juv. Del. P.
3.04

Mississippi

Counsel appointed if indigent. However,
statute reads juvenile "shall be
represented by counsel at all critical
stages."

No presumption of indigence. Unsure of
Process.

No statute or rule regarding waiver.
However, statute on right to counsel
suggests that juvenile cannot waive his right
to an attorney under any circumstances ("'the
child shall be represented by counsel at all
critical stages"). Miss. Code Ann. § 43-21-
201(1)

Missouri

Juvenile must request counsel and
indigence determined before

appointment. Mo. Rev. Stat. § 211.211

No presumption of indigence. Juvenile and
parent/guardian must complete affidavit and
public defender determines if indigent. Mo.

Rev. Stat. § 600.086

No restrictions. Waiver must be knowing
and intelligent and with the approval of the
court. Waiver may be withdrawn at any
time. Mo. Rev. Stat. § 211.211




Counsel appointed if juvenile or
parent/guardian fails to retain private
counsel unless valid waiver. Mont. Code

Initial presumption of indigence; for
appointment of counsel. Juvenile and
parent/guardian must complete affidavit and
public defender determines if indigent.
Counsel may be rescinded if not indigent.

Cannot waive if possibility of commitment
for a period of more than 6 months. Mont.

Montana Ann. § 41-5-1413 MONT CODE ANN § 47-1-111 Code Ann. § 41-5-1413
Juvenile must request counsel and No presumption of indigence. Court makes |No restrictions. Case law states that waiver
indigence determined before initial determination, and may require an  |{must be knowing, intelligent, and voluntary.
Nebraska appointment. Neb. Rev. Stat, § 43-272  |affidavit. Neb. Rev. Stat. § 29-3901-3903  |Neb. Rev. Stat. § 43-272
Juvenile must request counsel and
indigence determined before No restrictions. Waiver must be "knowingly,
appointment. Nev. Rev. Stat. § 62D.030. |No presumption of indigence. Juvenile and |intelligently, voluntarily and in accordance
The Clark County Public Defender parent/guardian must complete affidavit and|with any applicable standards established by
Juvenile Division represents children |court determines if indigent. Nev. Rev. Stat. |the juvenile court” Nev, Rev. Stat. §
Nevada in the Las Vegas area. § 62D.030; Nev. Rev. Stat. § 171.188 62D.030
Cannot waive counsel at detention hearing.
If the court believes the minor has a
cognitive, emotional, learning, or sensory
Counsel appointed if indigent unless disability he/she must consult with an
valid waiver. Statute suggests that No presumption of indigence. Unsuze of  |attorney before waiving. Otherwise, waiver
regardless of indigence, counsel 1s process, but court can require must be knowing, voluntary, intelligent, and
New appointed for detention hearing, N.H. parent/guardian to pay for court-appointed |[a "non-hostile" parent/guardian must agree.
Hampshire Rev. Stat. § 169-B:12 counsel. N.H. Rev. Stat. § 169-B:12 N.H. Rev. Stat. § 169-B:12




New Jersey

Unsure when/how counsel is appointed.
N.J. Stat. § 2A:4A-39. The Office of
Juvenile Services oversees planning,

policy and training in juvenile
delinquency cases.

No presumption of indigence. Unsure of
process.

Must consult with an attorney (both
fuvenile and parent) before. Waiver must
be knowingly, willingly, and voluntarily, in
writing and done in the presence of an

attorney. Cannot waive if lack mental
capacity. N.J. Stat. § 2A:4A-39

New Mexico

Counsel appointed if indigent or if
parent/guardian has not retained counsel.
N.M. Stat. Ann. § 32A-2-14; N.M.
Children's Ct. Rule 10-223. Dedicated
juvenile divisions in Alburquergue
and Las Cruces, and dedicated
attornevs in Santa Fe and Farmington

handle all juvenile cases in their
respective counties.

No presumption of indigence. Court
determines if indigent. If parent able but
unwilling to retain counsel, court will order
reimbursement. NMRA 10-223 and NMRA
10-408

Juveniles cannot waive counsel under any

circumstances. N.M. Stat. Ann. § 32A-2-
14; N.M. Children's Ct. Rule 10-223

New York

Counsel automatically appointed if
juvenile has not retained counsel. N.Y.
Fam. Ct. Act § 320.2. In New York
City, the Juvenile Rights Practice Unit

Conclusive presumption of indigence.

of the Legal Aid Society represents

All children are entitled to counsel at

Juveniies cannot waive counsel under any

children.

state cost. N.Y. Fam. Ct. Act § 241,

circumstances. N.Y. Fam. Ct. Act § 249

North Carolina

Counsel automatically appointed if
juvenile has not retained counsel. N.C.
Gen. Stat. § 7B-2000. The Olfice of the

Juvenile Defender trains and supports

juvenile defenders who contract with

the state to provide representation.

Conclusive presumption of indigence.

Statute interpreted to mean that juveniles
cannot waive counsel under any
circumstances. N.C. Gen. Stat. § 7B-2000,
NORTH CAROLINA JUVENILE
DEFENDER, NORTH CAROLINA
JUVENILE DEFENDER MANUAL, Ch. 2

(2008)




Counsel automatically appointed if not
represented by parent/guardian.
Otherwise, juvenile must request counsel
and indigence determined before
appointment. N.D. Cent, Code § 27-20-

No presumption of indigence. Unsure of

No statute or rule regarding waiver. Case
law states that a juvenile cannot waive if not
represented by parent/guardian. Otherwise
waiver must be knowing, voluntary, and

North Dakota |26 process. N.D. Cent. Code § 27-20-26 intefligent. N.D. Cent. Code § 27-20-26
Counsel appointed if juvenile "not Cannot waive if: (1) serious youthful
represented by parent/guardian.” offender sentence requested; (2) facing
Otherwise, appointed if indigent. bindover to adult court;or (3) conflict
Unelear if automatic or if juvenile must between juvenile and parent/guardian. If
request counsel. Ohio Rev. Code § charged with a felony, must consult with an
2151.352; Ohio Juv. R. 4. The Juvenile attorney before waiving. Otherwise, waiver
Defender Office represents juveniles  |No presumption of indigence. Unclear of  [must be knowing, intelligent, and voluntary,
across the state in post-conviction process especially ag it relates to mandatory |made in open court and in writing. Ohio

Ohio” cases. representation. Rev. Code § 2151.352; Ohio Juv. R. 3
Counsel appointed if indigent. If not
indigent, court can order parents to retain
private counsel. If not indigent, but
parent refuses, court may appoint counsel [ No presumption of indigence. Court No restrictions. No statute, rule, or case law
for detention hearings . 10A Okl. St. § 2- |determines 1f indigent. 10A Okl. St. § 2-2- |found regarding waiver. 10A Okl. St. § 2-2-

Oklahoma 2-301 301 301

No presumption of indigence. Juvenile and {No restrictions. No statute or rule regarding
Juvenile must request counsel and parent/guardian must complete financial waiver. Case law states that a waiver must
indigence determined before statement, and court determines if indigent. {be an "intelligent and understanding

Oregon appointment. Or. Rev. Stat. § 419C.200 |Or. Rev. Stat. §135.050 choice." Or. Rev. Stat. § 419C.200




Counsel automatically appointed if
juvenile unrepresented at any hearing. 42
Pa. Cons. Stat. Ann. § 6337; Pa.R.J.C.P.
151. Counties are wholly responsible for
defense delivery; in Philadelphia
County, the Juvenile Court Division of

Conclusive presumption of indigence. PA

Cannot waive if under 14, If over 14
cannot waiver for a detention, transfer,
adjudicatory, plea, or dispositional
hearing: or a hearing to revoke or modify

probation. Otherwise, walver must

the Defender Assoc. represents

Rules of Juvenile Court Procedure RULE

knowingly, intelligently, and voluntarily

Pennsylvania” |juveniles. 151. made. Pa.R.J.C.P. 152
No restrictions in statute or rule. Case law
Unsure when/how counsel is appointed. |No presumption of indigence. Juvenile and |states that waiver must be knowing and
R.I. Gen. Laws § 14-1-58. But, the parent/guardian must complete affidavit and|intelligent and only in "the most
Juvenile Division of the State Office of {public defender determines if indigent. R.I. |extraordinary circumstances” R.1. Gen.
the Public Defender represents Gen. Laws § 14-1-58; R.I. Gen. Laws § 12- |Laws § 14-1-58; Inre John D ., 479 A.2d
Rhode Island |children across the state. 15-8 and 9. 1173, 1178 (R.1. 1984)

Scuth Carolina

Counsel appointed if juvenile
unrepresented at detention hearing.
Otherwise counsel appointed if indigent.
S.C. Code Ann. § 63-19-830; S.C. Fam.
Ct. R. 36

Statute suggests presumption of indigence
for detention hearings. Otherwise, court
determines if indigent before appointing
counsel. S.C. Code Ann. §63-19-1040

Must consult with an attorney before
walving at a detention hearing . Otherwise
no restrictions. Court must specifically
require juvenile to "consider whether they
do or do not waive the right of counsel."
S.C. Code Ann. § 63-19-830; 5.C. Code
Ann. § 63-19-1030(D)

South Dakota

Juvenile must request counsel and
indigence determined before
appointment. 8.D. Codified Laws § 26-
7A-30; S.D. Codified Laws § 26-7A-31

No presumption of indigence. Juvenile and
parent/guardian must complete affidavit and
court determines if indigent. S.D. Codified

Laws § 23A-40-6

No restrictions in statute or rule, Case law
states waiver must be knowing and
intelligent, meaning juvenile must be aware
of dangers of self-representation. I re

R.S.B.,498 N.W.2d 646, 647 (5.1D. 1993)




Tennessee®

Counsel automatically appointed if
juvenile in jeopardy of being removed
from the home and no parent/guardian is
present or there is a conflict with the
parent/guardian. Otherwise juvenile
must request counsel and indigence
determined before appointment. Tenn.
Code § 37-1-126. In Shelby County,
the Juvenile Defenders Unit of the
Office of the Public Defender, is
responsible for juvenile defense.

No presumption of indigence. Unsure of
process. Tenn. Code § 37-1-126(h)

Must consult with " a knowledgable adult
with no adverse interests to the juvenile"
(not necessarily an attorney). Walver must
be knowing and voluntary,in writing, and
the court must determine that the juvenile
comprehends the right {o an attorney and the

consequences of waiving. Tenn. R. Juv. P,
30

Texas

Counsel appointed if juvenile has not
retained private counsel, is indigent,
and/or has not or cannot waive counsel.
Tex. Fam. Code § 51.10. Dedicated
juvenile defense offices are responsibie

for representation in Travis and
Dallas Counties.

No presumption of indigence. Court
determines if indigent. If not indigent,
court may order parent/guardian to retain
counsel for juvenile. Tex. Fam. Code §
51.10; Tex. Fam. Code § 51.102(b)}(1)(A)

Cannot waive at: transfer hearing to adult
court; adjudication hearing; dispostion
hearing; commitment hearing; or if juvenile
has a mental or developmental disability.
Otherwise, waiver must be made by
juvenile and his attorney, it must be in
writing or recorded, and found to be
voluntary, Tex. Fam. Code § 51.10; Tex.
Fam. Code § 51.09

Utah

Juveniles must request counsel and
indigence determined before
appointment. Utah Code Ann. § 78A-6-

1111

No presumption of indigence. Juvenile and
parent/guardian must complete affidavit and
court determines if indigent. Utah Code
Ann. § 78A-6-1111; Utah Code Ann. § 77-

32-202

Waiver must be knowing and voluntary. If
under 14 cannot waive without a
parent/guardian present. Utah Code Ann. §

78A-6-1111; Utah Juv. P. R. 26(e)




Yermont

Counsel is appointed if juvenile has not
retained counsel. V.R.F.P. Rule 6 (2005).
The Juvenile Defender's Office
represents juveniles in custedy in post-
disposition cases in the state.

No presumption of indigence. Court
determines if indigent. Vt. Stat. Ann. tit. 13
§ 5236

Juvenile (and juvenile's GAL or
parent/ruardian) must consult with an
attorney prior to waiving. In addition,
court must find that there is (1) a factual and
legal basis for the waiver; (2) the watver
must be in the best interests of the child; and
(3) the waiver is voluntarily and knowingly
entered into by both the child and the child’s
GAL. If under 13, presumption that juvenile
cannot knowingly waive counsel. V.R.F.P.
Rule 6

Virginia

Counsel appointed at detention
hearing unless juvenile has already
retained counsel. Subsequent to
detention hearing, court will continue
appointment, or appoint if no detention
hearing if juvenile requests and is
indigent. Va. Code Ann. §16.1-266

Initial presumption of indigence for

If charged with a felonv, must consult
with an attorney before. Otherwise,

detenticn hearings. Otherwise, juvenile
and parent/guardian must complete affidavit
and court determines if indigent. Va. Code
Ann. §16.1-266

waiver must be in writing, the juvenile and
his parent/guardian consent, and the waiver
must he consistent wtih the interests of the

juvenile. Va. Code Ann. §16.1-266

Washington”

Counsel appointed if indigent and
juvenile subject to transfer to adult
criminal court or in "danger of
confinement." Wash. Rev. Stat. §
13.40.140

No presumnption of indigence. Juvenile and
parent/guardian must complete affidavit and
court determines if indigent. However, may
provisionally appoint counsel prior to
indigence determination. Wash. Rev. Stat,
10.101.020; Wash Rev. Stat. 10-101. Wash.

Rev. Stat. § 13.40.140

Cannot waive if under 12, but
parent/guardian can for you. Must consult
with an atterney before waiving, Waiver
must be in writing and found to be knowing,
intelligent, and voluntary on the record.
Wash. Rev. Stat. § 13.40.140; JuCR 7.15




Counsel appointed if indigent and
juvenile has not retained private counsel
unless valid waiver. W. Va. Code § 49-5-

No presumption of indigence. Court
determines if indigent. W. Va. R. Juv. P.

Statute requires that any waiver be knowing,.
Case law interpretes this to mean thata
juvenile must consult with an attorney
prior to waiving, W. Va. Code § 49-5-9;
State ex rel. JM. v. Taylor, 166 W. Va. 511,

West Virginia |[9; W. Va. R. Juv. P. Rule 5 Rule 5; West Virginia Code § 29-21-16 519 (W. Va. 1981)
Cannot waive if under 15. Otherwise,
Statute unclear: "shall be represented at watver must be knowingly and voluntarily
all stages" and "upon request or on its made and accepted by court. If accepted by
own motion, the court may appoint Presumption of indigence. Court may court juvenile cannot be transferred to adult
counsel for the juvenile or any party, appoint counsel without a determination of |court, placed in a correctional facility or a
unless the juvenile or the party has or indignecy. Unclear if there are provisions |secured residential care center; or participate
wishes to retain counsel of his or her own|requiring reimbursement from non-indigent |in the serious juvenile offender program.”
Wisconsin choosing" Wis. Stat. § 938.23 parties. Wis. Stat. § 938.23 Wis. Stat, § 938.23
Juvenile must request counsel and
indigence determined before No restrictions specific to juveniles. Adult
appointment. Appointed counsel may be |No presumption of indigence. Juvenile and |statute states that any waiver must be
a GAL and must take into account the  |parent/guaridan must complete financial knowing and voluntary ("full awareness of
best interests of the child. Wyo. Stat. affidavit 5 days before hearing and court  |his rights and of the consequences of a
Ann. § 14-6-222; Wyo. Juv. Proc Rule  [determines if indigent. Wyo. Stat. Ann. § 7- [waiver"). Wyo. Stat. Ann. § 7-6-107; Wyo.
Wyoming 52 6-106 Juv. Proc. Rule 5(d)

A indicates recent reforms

* indicates reforms that are pending or recent as of 2013
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to waive counsel. The new legislation limit children who's "liberty is in jeapardy from waiving and automatically assign counsel in those
cases. The bill passed unanimounsly, it was signed into law on May 2, 2013 and goes into effect January 1, 2014,
http://www.legis.ga.gov/legislation/en-US/display/20132014/HB/242




Idaho passed H0149 which clarifies when juveniles are appointed counse! and limits the circumstances in which juveniles may waive their
right to counsel. Previously, there were no restrictions on a juvenile's ability to waive counsel, but under the new legislation, juveniles
charged with certain serious crimes or who are facing commitement cannot waive. The bill passed unanimously, was signed into law on April
2, 2013, and took effect on July 1, 2013. http://legislature.idaho.gov/legislation/2013/H0149.htm

Angiana proposeq a juvenie Court ruie regarding appoinument ana watver or counsel 1N juvenne proceedings tnat is currendy pendaing. 1ne
rule would ensure that counsel was appointed in all cases prior to the detention hearing or initial hearing, whichever came first, and would
require any waiver to be done in open court on the record, confirmed in writing, and in the presence of an attorney. Proposed rule information
is not included above. http://www.in.gov/judiciary/4044.htm

Ohio revised Rule of Juvenile Procedure 3 expanding the circumstances where a juvenile could not waive counsel; previous rule only
restricted a child facing bindover to adult court from waiving counsel. New rule went into effect in July 2012.

In Shelby County, Tennessee, the County Public Defender’s Gffice in an agreement with the Dept. of Justice, has, among other reforms,
established the Juvenile Defender Unit which must be fully operational by the end of this year. In 2012 the DOJ found extreme deficiencies
and due process violations in the juvenile court system.






MEMORANDUM
TO: Interim Committée to Study Juvenile Defense

FROM: Colorado Juvenile Defender Coalition, with rescarch support from the National
: Juvenile Defender Center :

DATE: September 25, 2013

RE: Waiver of Counsel, Presumption of Indigence, and Timing of Appeintment .

Juveniles have a right to counsel protected by Fourteenth Amendment’s Due Process
Claiise.! The proceedings of this committee are ultimately about ensuring that our children are
granted the “fundamental fairness™ of due process under the Fourteenth Amendment when they
face delinquency charges. In the landmark juvenile defense attorney case fn re Gault, the U.S.
Supreme Court declared, “[N]either the Fourteenth Amendment nor the Bill of Rights is for
adults alone.” The Court stressed the importance of protecting juveniles’ due process rights:

Failare to observe the fundamental requirements of due process has resulted in
circumstances, which might have been avoided, of unfairness to individuals and
inadequate or inaccurate findings of fact and unfortunate prescriptions of remedy. Due
process of law is the primary and indispensable foundation of individual freedom. Tt is
the basic and essential term in the social compact which defines the rights of individuals
and delimits the powers which the state may exercise.”

In Colorado juvenile courts due process and fundamental fairness is undermined by the
absence of defense counsel at critical stages of delinquency proceedings. Three factors in
particular harm the execution of due process: (1) uninformed waiver of counsel; (2) cumbersome
indigence determinations and procedures of the parents, guardian, or other legal custodian; and
(3) denying access to counsel until after the critical stage of the detention hearing, and often until
after a plea deal has been offered at the first appearance for consideration without an attorney.

' Turner v. Rogers, 131 8. Ct. 2507, 2516 (2011) (“{TThe Court has held that the Fourteenth Amendment requires
the state to pay for representation by counsel in a civil ‘juvenile delinquency’ proceeding (which could lead to
incarceration)™); fn e Gault, 387 U.S. 1, 41 {1967) (*We conclude that the Due Process Clause of the Fourteenth
Amendment requires that in respect of proceeding to determine delinquency which may result in commitment to an
institution in which the juvenile’s freedom is curtailed, the child and his parents must be notified of the child’s right
to be represented by counsel retained by them, or if they are unable to afford counsel, that counsel will be appointed
to the child™),

? See, e.g., Ake v, Oklahoma, 470 U.S. 68, 76 (1985) (“This Court has long recognized that when a State brings its
Jjudicial power to bear on an indigent defendant in a criminal proceeding, it must take steps to assure that the
defendant has a fair opportunity to present his defense. This elementary principle, grounded in significant part on
the Fourtegnth Amendment’s due process guarantee of fundamental fairness, derives from the belief that justice
cannot be equal whete, simply as a result of his poverty, a defendant is denied the opportunity to participate
meaningfully in a judicial proceeding in which his liberty is at stake.”).

> In re Gault, 387 U S. 1, 13 (1967).

' Id. at 19-20.



The committee can restore due process to delinquency proceedings by putting into law
the following provisions: (1) requiring the presence of counsel at defention hearings and first
appearances, particularly for plea negotiations; (2) presuming all juveniles to be indigent for
purposes of appointing counsel; and (3) not allowing waiver of counsel until after thorough
consultation with counsel and a determination on the record that the juvenile understands the
rights being waived, and/or not allowing wavier for certain ages or for crimes like felonies or sex
offenses. This memo will discuss those areas of needed legislative attention and reform.

Another area for improvement is the establishment of a Chief Juvenile Defender, within
the Office of the State Public Defender or within an independent office, Colorado children need
a chief advocate to profect their rights and interests within indigent defense systems, and
regarding state and Jocal policies and procedures. A juvenile chief or statewide coordinator can
develop an infrastructure that supports specialization in juvenile defense at all stages of a
Juvemle case and oversee the training necessary to ensure high quahty representatlon Those
issues are beyond the scope of this memo, but are urged for consideration by this committee.

1. Timing of Appointment of Counsel

A. Goal
- To reqﬁire that juveniles be appointed counsel for the first appeérance before a judge or
first meeting with a prosecutor, so that defense counsel can be present for the detention hearing

and any plea negotiations and have sufficient time to prepare for them.

B. Current Srarure'

“When representing an mdlgent person, the state public defender . . . shall: (a) Counsel
and defend him, whether he is held in custody, filed on as a delmquent or charged with a
criminal offense or municipal code violation at every stage of the proceedings following arrest,
detention, or service of process . ...

Current practice is that juveniles are not provided counsel at detention hearings, first
appearances, and during plea negotlatlons with the prosecutor. This practice persists despite the
U.S. Supreme Court’s ruling in Rothgery v. Gillespie Cnty., 554 U.S. 191 (2008), which held
that the practice as applied to adults was unconstitutional.

Colorado s current statute on the appointment of counsel for juvenile defendants states
that, after a child has been advised of his or her rights at the first court appearance after the filing
of a petition, the court “shall” appoint counsel (1) if the juvenile or his or her parents, guardian,
or other legal custodian requests counsel and the same group does not have sufficient financial
means to retain counsel; (2) if the parents, guardian, or other legal custodian refuses to retain
counsel; or (3) if the court deems the appointment of counsel necessary to protect the child’s best
interests.

5 Colo. Rev. Stat. § 21-1-104(1).
¢ Colo. Rev. Stat. § 19-2-706.



Colo. R. Juv. P. 3(a)(2) employs permissive language in describing the appointment of
counsel on the basis of indigence: “the court shall make certain that [the juvenile and parent,
guardian, or other legal custodian] understand . . . Jtfhe juvenile’s right to counsel and. if the
Jjuvenile, parent, guardian, or other legal custodian is indigent, that the juvenile may be assigned
counsel, as provided by law. . .” (emphasis added). '

C. Argument

Limiting appointment of counsel until after the detention hearing is in direct opposition to
the fundamental fairness requirements of the Fourteenth Amendment, as the policy deprives
children of legal advice and assistance from arrest through the initial hearing and potentially into
the critical stage of plea negotiations.”. Under current statute, a juvenile may be forced to wait as
long as thirty days after the filing of the petition just to reach a preliminary hearing.® Delaying
the appointment of counsel means that children can be held in custody without someone on their
side who can help them navigate the legal system and defend their rights or help them challenge
the appropriateness of that detention decisions.

Colorado must protect the pre-trial procedural rights of young people by ensuring early
appointment of counsel. The earlier counsel can meet with their clients, the more likely it is that
young people will remain informed throughout the trial process. Early involvement by counsel
demonstrates a commitment to the client, improves the attorney-client relationship, and ensures
that the youth receives the best representation possible.”

According to the National Council of Juvenile and Family Court Judges “[d]elays in the
appointment of counsel create less effective juvenile delinquency court systems.”® Late
appointment prevents youth from hearing the lawyer’s advice and information regarding pending
trial stages, their own rights, and the trial process more generally. To avoid the trauma of the
court experience, uncounseled juveniles are often overeager to plea as soon as possible. Such
early resolution gives counsel no opportunity to explore the facts of the case or obtain discovery.
Thus, the later counsel is appointed, the more it is rendered meaningless in the juvenile court
setting. Immediate access to counsel is especially necessary for youth in confinement. Research
establishes that even short-term incarceration is particularly harmful to adolescents." In short,
delays in appointing counsel not only deny youth the opportunity for meaningfol communication
with their lawyer, but lead to negative outcomes. -

7 See Missouri v. Frye, 132 8. Ct. 1399 (2012} and Lafler v. Cooper, 132 $.Ct. 1376 (2012), where the United States
Supreme Court found plea negotiations to be a critical stage of the proceedings requiring effective assistance of
counsel.

¥ Colo. Rev. Stat. § 19-2-705(1)(b). See also NIDC & CIDC, Colorado: An Assessment, supra note 6, at 38.
 NATIONAL JUVENILE DEFENDER CENTER, NATIONAL JUVENILE DEFENSE STANDARDS, § 3.1: REPRESENTATION OF
THE CLIENT PRIOR TO INITIAL PROCEEDINGS 52-53 (2012) [hereinafter NAT’L JUV. DEF. $TDS.].

* THE NAT’L COUNCIL OF JUVENILE AND FAMILY COURT JUDGES, TUVENILE DELINQUENCY GUIDELINES: IMPROVING
COURT PRACTICE IN JUVENILE DELINQUENCY CASES 90 (2005) [hereinafter NCTECY GUIDELINES]. '
" BARRY HOLMAN & JASON ZIEDENBERG, JUSTICE POLICY INSTITUTE, THE DANGERS OF DETENTION: THE IMPACT
OF INCARCERATING YOUTH IN DETENTION AND OTHER SECURE FACILITIES (2006),

http://www justicepolicy.org/research/1978; Maia Szalavitz, Why Juvenile Detention Makes Teens Worse, TIME,
Aug. 7, 2009, http://www.time.com/time/health/article/0,8599,1914837,00.html.



Reforms aimed at guaranteeing early appointment of counsel are often criticized as too
expensive to implement. But NCJFCJ reports that “juvenile delinquency courts have found that
providing qualified counsel facilitates earlier resolution of summoned cases.”™* Early
appointmgnt also conserves judicial resources by preventing delays and minimizing additional
hearings. ‘ :

National standards of effective juvenile %'ustice reform and accountability emphasize the
importance of carly appointment of counsel. * The NCIFCJ] Guidelines instruct that in a
delinquency court of excellence, counsel must be appointed prior to any initial-or detention
hearing and must have enough time to prepare.” The National Juvenile Defense Standards state
that the appointment of counsel should occur as- far as possible in advance of the first court
appearance in order to atlow meaningful consultation between counsel, the child, and the child’s
family, if necessary.!® They further provide that the juvenile defender “must consult with the
client and provide representation at the earliest stage possible.””’ Finally, “timely appointment
helps defenders meet their ethical obligations and secure due process for children.”*® :

The U.S. Department of Justice (DOJ) has called for the provision of counsel to juveniles
at detention hearings and interpreted the Fourth Amendment to require that juveniles have an
opportunity to challenge probable cause determinations at detention hearings. In its assessment
of the Juvenile Court of Memphis and Skelby County, Tennessee (JCMSC), the DOJ argued that
the U.S. Supreme Court-cases of Gerstein v. Pugh® and County of Riverside v, MecLaughlin,®
and the Sixth Circuit case of Cox v. Turley® require that juveniles be given an opportunity to
challenge probable cause at a detention hearing within forty-eight hours of their arrest.” One of
JCMSC’s shortcomings was its failure to hold probable cause determinations over weekends,
and DOJ declared that “JCMSC must implement a formal system inm which at least one
Magisirate, one JD [juvenile defender], one ADA [assistant district attorney], and one probation.
officer is available for several hours. each weekend, three-day weekend, and holiday to hold

probable cause and detention hearings.”* :

12 NCIFCT GUIDELINES, supra note 5, at 221-22.

3 N'CIFCT GUIDELINES, supra note 5, at 78, 90-91. o : : :

4 NCTFCT GUIDELINES, supra note 5, at 25; NAT'L Juv. DEF. STDS., supra note 4, at § 10.4 cmt.: PREVENT INVALID
WAIVER OF COUNSEL 157. - - : :

¥ NCIFCI GUIDELINES, supra note 5, at 77, 90. o o 3

16 N A1, JUV, DEF. $TDS., supra note 4, at §§ 2.5: PARENTS AND OTHER INTERESTED THIRD PARTIES, 3.1:
REPRESENTATION OF THE CLIENT PRIOR TO INITIAL PROCEEDINGS.

7 NAT’L Juv. DEF. STDS., supra note 4, at § 1.4; SCOPE OF REPRESENTATION.

1 NATIONAL JUVENILE DEFENDER CENTER, ENCOURAGING JUDGES TO SUPPORT ZEALOUS DEFENSE ADVOCACY
FROM DETENTION TO POST-DISPOSITION: AN OVERVIEW OF THE JUVENILE DELINQUENCY GUIDELINES OF TIHE
NATIONAL COUNCIL OF JUVENILE AND FAMILY COURT JUDGES 4 (2006), available at
www.njde.info/pdf/NCIFCI_Fact_Sheet Reprint_Fall 2012.pdf.

19420 U.S. 103, 124 (1974) (A judicial officer must make a probable cause determination “either before or promptly
after arrdst.”). ' ' ‘ - T :

2 500 U.S. 44, 37 (1991) (“A jurisdiction that chooses to offer combined [probable cause and arraignment)
E)roceedings must do so as soon as is reasonably feasible; but in no event later than 48 hours after arrest.”).

1506 F.2d 1347, 1353 (6th Cir. 1974) (“Both the Fourth Amendment and the Fifth Amendment were violated
because there- wasno prompt determination of probable cause — a constitutional mandate that protects juveniles as
well as adulis.”). - .

2.8, Dept. of Justice, Civil Rights Div., Investigation of the Shelby County Juvenile Court 17 {2012).
2 Id. at 61 (emphasis added). : ‘ o



If detention hearings are to include a determination of the complex legal question of whether
the arresting officer had probable cause, fundamental fairness considerations of the Fourteenth
Amendment Due Process Clause reqmre consultatlon with an attorney. As the Supreme Court
declared in Gaulr:

A proceeding where the issue is whether the child will be found to be “delinquent” and
subjected to the loss of his libetty for years is comparable in seriousness to a felony
prosecution. The juvenile needs the assistance of counsel to cope with problems of law,
to make skilled inquiry into the facts, to insist upon regularity of the proceedings, and to
ascertain whether he has a defense and to prepare and submit it. The child “requlres the
guiding hand of counsel at every step in the proceedings against him.”*

DOJ’s demands were not swept aside as infeasible: in January 2013, JCMSC came to an
agreement W11:h DOJ to implement reforms consistent with the changes demanded in DOJ’s
assessment.”

In addition to Fourteenth Amendment considerations, Sixth Amendment jurisprudence
supports a constitutional obligation to entitle juveniles to counsel at detention hearings.
Juveniles’ right to counsel is protected not only by the Due Process Clause of the Fourteenth
Amendment, but also by the Sixth Amendment right to counsel: the Colorado Supreme Court has
held that the Sixth Amendment applies to “adult proceedings which are criminal in nature and
equivalent juvenile cases.”” The U.S. Supreme Court has held that the Sixth Amendment
requires the provision of counsel at all “critical stages” of the court proceedings, including “the
pretrial type of arraignment where certam rights may be sacrificed or lost.””’

Determination of whether a partieular point in court proceedings constitutes a “critical
stage” requires analysis of “whether potential substantial prejudice to defendant’s rights inheres
in the particular confrontation and the ability of counsel to help avoid that prejudice.”?® Without
counscl, a juvenile’s lack of familiarity with the intricacies of law and with legal strategies for
protecting his or her interests presents substantial prejudice against the juvenile’s right to
personal liberty, which is at stake in a detention hearing. The Colorado Supreme Court’s
declaration that the Sixth Amendment applies to juvenile defendants, along with a critical stage
analysis, supports a constitutional requirement to provide counsel at detention hearings.

Model Language

Colorado should follow the example of other states and adopt measures to grant children
the assistance of counsel at the initial hearing and any plea negotiations. States that have adopted
these or similar measures include Iowa, Indiana, Louisiana, and Virginia.

* In re Gault, 387 U.S. 1, 36 (1967) (quoting Powell v. Alabama, 287 U.S. 45, 69 (1932).

¥ DOJ and JCMSC Agreement Made in Memphis, Correctional News (Jan. 15 2013),

http /Iwww.correctionalnews.com/articles/2013/01/15/doj-and-jcmsc-agreement-made-in- -memphis.
In re Marriage of Hartley, 886 P.2d 665, 674 n.16 (Colo. 1994) (en banc).
* Coleman v. Alabama, 399 U.S. 1,7 (1970) {citing Hamilton v. Alabama, 368 11.8, 52, 54 (1961)).
* United States v. Wade, 388 U.S. 218 227 (1967).



Towa: -

1. A child shall have the right to be represented by counsel at the following stages of
the proceedings within the jurisdiction of the juvenile court under division IL: '

a. From the time the child is taken into custody for any alleged delinquent act that
constitutes a serious or aggravated misdemeanor or felony under the Iowa criminal code, and
during any questioning thereafter by a peace officer or probation officer.

b. A detention or éhelter care hearing as required by section 232.44.

c. A waiver hearing as required by section 232.45.

d. An adjudicatory hearing required by section 232:47.

e. A dispositional hearing és required by section 232.50.

f. Hearings to review and modify a dispositional order as required by section 232.54.%
Indiana:' | | | |

(A) Right to Counsel. A child charged with a delinquent act is_entitled to the
representation of counsel at all stages of proceedings.

(B) Appointment of Counsel. Counsel must be appointed prior to the_detention
hearing or initial hearing, whichever occurs first. ‘

(C) Waiver. Any waiver of the right to counsel must be made in open court, on the record
and confirmed in writing, and in the presence of the child’s attorney.

(D) Withdrawing Waiver. Waiver of the right to counsel may be withdrawn at any stage
of a proceeding, in which event the court must appoint counsel for the juvenile if
otherwise required by statute..*” : :

Louisiana: : :
At every stage of [juvenile delinquency proceedings], the accused child shall be
entitled_to the assistance of counsel at state expense. The court shall appoint or refer
the child for representation by the district public defender.”!

 Yowa Code §232.11 (2013).

30 See Ind. Proposed Rule Amendment: Right to Counsel in Juvenile Court Delinquency Proceedings (March 2013),
available at htto//www.in.gov/judiciary/files/rules-prop-2013-1-right-to-counselpdf. The current Indiana Rule
reads: If: (1) a child alleged to be a delinquent child does not have an attorney who may represent the child without a
conflict of interest; and (2) the child has not lawfully waived the child’s right to counsel . . . the juvenile court shall
appoint counsel for the child at the detention hearing or at the initial hearing, whichever occurs first, or at any earlier
time. ’ C ‘ '

*! La. Child. Code art. 809(A).




Virginia:

Prior to the detention hearing . . . , the court shall appoint a qualified and competent
attorney-at-law to represent the child unless an attorney has been retained and appears
on behalf of the child. . For the purposes of appointment of counsel for the detention
‘hearing . . . only, a child’s indigence shall be presumed. Noihing in this subsection shall

prohibit a judge from releasing a child from detention prior to appointment of counsel.™

2. Presumption of Indigence
A. Goal
To codity a presumption that all juveniles, by the virtue of their age and inability to care
for themselves, are indigent and, therefore, are automatically entitled to counsel appointed

without the necessity of an investigation of the child’s or the family’s financial status.

B. Current Statute

After a child has been advised of his or.her rights at the first court appearance afier the
filing of a petition, the court “shall” appoint counsel (1) if “the juvenile or his or her parents,
guardian, or other legal custodian” requests counsel and the same group does not have sufficient
financial means to retain counsel; (2) if the parents, guardian, or other legal custodian refuses to
retain counsel; or (3) 1f the court deems the appointment of counsel necessary to protect the
child’s best interests.” Thus, unless the court goes out of its way to appoint counsel or the
child’s parents/guardian/legal representative refuse to hire counsel, the financial resources of the
child’s parents/guardian/legal representative are a major factor in determining whether the child
is legally entitled to counsel.

C. Argument

Current indigence determination requirements are a barrier to the delivery of legal
representation for our children in ‘delinquency proceedings. Indigence requirements delay
delinquency proceedmgs deny legal a551stance to those just above indigence cutoff levels, and
pressure children to waive counsel altogether.”® 1In practice, if a youth intends to exercise the
right to appointed counsel, family members in many jurisdictions must then meet with the public
defender, bring financial records that establish their need, and fill out an application. Parents,
unaware of these requirements, rarely have that information at the ready and the process for
applying can therefore stretch out for days or weeks. When this is explained to the child and the
family, the pressure to not exercise the right is immense, to the point of coercion. Colorado

> Va. Code § 16.1-266(B).

% Colo. Rev. Stat. § 19-2-706.

** See Brenan Center for Justice, Eligible for Justice: Guidelines for Appomtmg Defense Counsel 18-19 (2008) .
(“The right to counsel belongs to the defendant, and the decision whether to retain counsel cannot be left to.a third
party. Accordingly, some Jjurisdictions appropriately bar consideration of the resources of friends or relatives. . ..
However, because spouses and parents may be reluctant to pay legal costs, and because it may take time for
defendants to enforce legal obligations establishing their right to this support, the better practice is for jurisdictions
to provide free counsel to defendants and seek reimbursement from liable spouses or parents afterward.”).



should eliminate this due process barrier, as several other states have done, by adopting a
presumptlon of md1gence for the purposes of appomtmg Juvemle defense counsel.

In 2012, Pennsylvama adopted a presumptlon of 1nd1genoe for the purposes of appomtmg
counsel in delingiiency proceedings.” In its recommendation to the Pennsylvania Supreme Court
in favor of adopting the presumpnon the Commonwealth’s Interbra:nch Commission on Juvenile
Justice stated: ‘

[Tthere is an inherent risk that the legal protections afforded juveniles could be eroded by
the limited financial resources of their parents, particularly those parents whose income is
just above the guidelines, or by the unwillingness of parents to expend their resources.
There is also the risk that the attorneys hired by parents might rely upon the parents for
decision-»making in a case rather than rely upon the juvenile as the law requi]fes.i6

The 1nd1gence determmatlon process 1tse1f also poses problems It wastes court resources,
is time-consuming, and delays the appointment of counsel.’ " This unnecessary process is also a
cause of fear and concern for youth, whose parents and relatives are threatened with a thorough
investigation of their assets. ¥ Additionally, the time and effort that the parent must assert in
order to engage in this process — including the potential need to take additional days off work
and jeopardize the already stressed family finances — may put the family’s interests at odds with
the child. The pressures of geiting through court proceedmgs quickly and protectmg one’s family
can push children to waive counsel.

D. Model Langua,qe ,

Colorado should follow the example of other states and adopt a presumption that all
juveniles are indigent for the purposes of appointing counsel. States that have adopted a
presumpnon of indigence include Louisiana, North Carolina, Pennsylvania, and Virginia.

Louisiana:

For purposes of the appointment of counsel, children are presumed to be indigent.*’
North Carolma

- (a) A Juvemle alleged to be w1th1n the Junsdwtton of the court has the right to be
represented by counsel in all proceedings. Counsel for the juvenile shall be appointed
in accordance with rules adopted by the Office of Indigent Defense Services, unless
counsel is retained for the juvenile, in any proceeding in which the juvenile is alleged

332012 Pa. Legis. Serv. 201223 (8.B. 815) (amending 42 Pa, Cons, Stat. § 6337 and adding § 6337.1).

3 Interbranch Commission of Juvenile Justice, Report 50 (2010). See also Nat 1 Juvenile Defender Cir., National
Juvenile Defense Standards 155-36 (2012}, available at

http://www.njde, info/pdf/NationalTuvenileDefenseStandards2013. pdf [heremafter NIDC, Standards]

37 See NIDC & €JDC, Colorado: An Assessment, supra note 6, at 38,

8 See NIDC, Standards supra note 32, at 156.

* See id.

401La. Child. Code art. 320(A).



to be (i) delinquent or (i) in contempt of court when alleged or adjudicated to be
undisciplined.

(b) All juveniles shall be conclusively presumed to be indigent, and it shall net be
necessary for the court to receive from any juvenile an affidavit of indigex_wv."1

Pennsylvania:

All juveniles are presumed indigent.. If a juvenile appears at any hearing without
counsel,4the court shall appoint counsel for the juvenile prior to the commencement of the
hearing.”

In delinquency cases, all children shall be presumed indigent. If a child appears at
any hearing without counsel, the court shall appoint counsel for the child prior to the
commencement of the hearing. The presumption that a child is indigent may be
rebutted if the court ascertains that the child has financial resources to retain
counsel of his choice at his own expense. The court may not consider the financial
resources of the child’s parent, guardian, or custodian when ascertaining whether the
child has the financial resources to retain counsel of his own choice at his own expense.*

Virginia.

Prior to the detention hearing . . . , the court shall appoint a qualified and competent
attorney-at-law to represent the child unless an attorney has been retained and appears on
behalf of the child. For the purposes of appointment of counsel for the detention

bearing . . . only, a child’s indigence shall be presumed. Nothing in this subsection
shall prg?ibit a judge from releasing a child from detention prior {o appointment of
counsel.

3. Waiver of Counsel

A. Goal

“Children should not be allowed to waive the initial appointment of counsel; but after
appointment and thorough consultation with counsel, those who insist on going pro se should be
allowed to waive continued representation by counsel only if the court determines on the record
that the child has a full understanding of the rights he or she is waiving.”* In particular there
should be resirictions of waiver based upon age and offense, like felony or sex offenses.

*I'N.C. Gen. Stat. § 7B-2000.

2 Pa R. Juv. Ct. P. No. 151.

42 Pa. Cons. Stat. § 6337.1.

" Va. Code § 16.1-266(B).

* Nat’l Juvenile Defender Cr. & Colo. Fuvenile Defender Coal., Colorado: An Assessment of Access to Counsel
and Quality of Representation in Juvenile Delinquency Proceedings 40 (2012), available at

hitp://www njde.info/pdf/Colorado_Assessement.pdf [hereinafter NJDC & CIDC, Colorado: An Assessment].



B. Current Statute

“At a juvenile’s first appearance before a court, the court shall advxse “the juvenile and
parent, guardian, or other legal custodian” of the juvenile’s right to counsel. % The Colorado
Court of Appeals interpreted this rule to mean that a parent’s presence is “of eritical significance
to any knowing and intelligent waiver of a constitutional right,” which in this case was the right
to counsel.?” A totality of the circumstances test is used to determine whether the waiver of
rights is valid in juvenile delinquency proceedings:*® The. factors the court will consider in
conduct this test “are the age and intelligence of the child and his prior experience with the
juvenile justice system.”™

- C, Argument

-The decision to waive the right to counsel in a juvenile delinquency proceeding is an
important one; and is not to be taken without serious contemplation of the disadvantages and
consequence’s “In waiving counsel, a child dispenses with the advice of the only professional

in the process charged with promoting the child’s expressed interest, as epposed to what a
judge, prosecutor, medical expert, or other party deems the child’s “best mterest 0 At its core,
preventing waiver of counsel is about protecting fairness and due process.”*

Social science research shows that on their own, uncounseled youth sometimes lack the
capacity to understand the nature of the long- and short-term consequences of juvenile court
mvolvement a,nd to successfully navigate the increasingly complex dimensions of the modern
juvenile court.’ 2 Adolescent are, on average, less future-oriented and less likely to properly
consider the consequences of their actions when making decisions,”

As a result of immaturity, anxiety, stress, and direct and indirect pressure from judges,
prosecutors, parents, or probation officers, unrepresented youth often feel compelled to resolve
their cases quickly. Without being fully informed, juveniles too often succumb to the pressures (o
waive counsel regardless of their level of understanding in order to expedite their cases, entering
admissions without legal about possible defenses, mitigation, or the consequences of juvenile

* Colo. R. Juv. P. 3.
* People ex rel. 1F.C., 660 P.2d 7, 8 (Colo. App. 1982). See also Colo, Rev. Stat. § 19-2-109(6) (requlrmg that a
parent, guardian, or other legal custodian attend all hearings and other proceedings involving the juvenile).
®JF.C,660P2dat9.
49 I d
50 See 1U.S. Dep’t of Justice, Civil Rights Div., Investigation of the Shelby County Tuvenile Court 47 (2012) (“Unlike
probation officers, psychiatrists and others, the defense counsel must protect the youth’s expressed interest and
cannot supplant it with his or her judgment about what is in the youth’s best interest.”).
1 gee id. (“Vigorous advocacy by defense counsel ensures that the youth’s voice is heard in the process and a fair,
leSt and appropriate result is achieved.”).

% See, e.g., Graham v. Florida, 130 8. Ct. 2026, 2032 (2010) (noting that youth’s limited understanding puts them at
a “significant disadvantage in criminal proceedings™). ,
%3 Brief for the American Psychiatric Association as Amici Curiae Supportmg Respondent, Roper v. Simmons, 543
U.S. 551 (2004) (No. 03- 633), 2004 WL 1636447. :
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adjudications.® Research shows that without appropriate guidance, juveniles are unlikely to
understand rights they are asked to waive, let alone the consequences of waiving them.>

Even prior court experience bears no direct relationship to juveniles’ ability to undersiand
their legal rights.”® Experts find that youth are able to make much better decisions when
informed and unhurried than when under stress and peer or authority influences—meaning
juveniles are less likely to waive their rights, including their right to counsel, if they are able to
consult with counsel first.>’

National standards similarly hold that waiver of counsel must be limited to situations
where the juvenile has been able to first consult with counsel. The National Council for Family
and Juvenile Court Judges believes that juvenile judges should be extremely reluctant to allow
young people to waive their right to counsel.” “On the rare occasion when the court accepts a
waiver of the right to counsel, the court should take steps to ensure that the youth is fully
informed of the consequences of the decision.” Namely, “[a] waiver of counsel should only be
accepted after the youth has consulted with an attorney about the decision and continues to desire
to waive the right.”®

Current law and practice in Colorado makes it too easy for a juvenile to waive counsel
without knowing the consequences of waiver and without realizing that an attorney is there to
both represent his or her interests and protect his or her rights. The only required component of
waiver now is a parent’s presence at waiver.”® The lack of clear statutory requirements for
waiver means that different courts have varying standards for approving waiver of counsel.5?

D. Model Languace

Colorado should follow the example of other states and adopt measures that requite a
juvenile’s consultation with counsel and clear understanding of the consequences of waiving the
right to counsel before such a waiver is acceptable. States that have adopted these or similar

** NAT’L JUV. DEF. STDS., supra note 4, at § 10.4 cmt.: PREVENT INVALID WAIVER OF COUNSEL 157.
%5 Mary Berkheiser, The Fiction of Juvenile Right to Counsel: Waiver in the Juvenile Cowrt, 54 FLA. L. RBY, 577
(2002) [hereinafter Berkheiser] (citing THOMAS GRISSO, JUVENILES’ WAIVER OF RIGHTS: LEGAL AND
PSYCHOLOGICAL COMPETENCE 193-194 (1981)) [hereinafter GRISSO]; see generally Norman Lefstein et al., fu
Search of Juvenile Justice: Gault and Its Implementation, 3 LAW & SOC’Y REV. 491 (1969) (discussing an empirical
study demonstrating the difficulty of obtaining juvenile waivers with confidence that they are knowing and
voluntary).
36 GRISS0, supra note 10, at 193-194.
7 Lawrence Steinberg et al., Are Adolescents More Mature than Adulis?: Minors’ Access to Abortion, the Juvenile
Death Penalty, and the Alleged APA "Flip-Flop”, 64 AM. PSYCHOLOGIST 583 (2009).
% See PREVENT INVALID WAIVER OF COUNSEL 157; NCJFCJ GUIDELINES, supra note 5, at 23,
23 NCIFCT GUIDELINES, supra note 5, at 25.

Id.
8 See JF.C., 660 P.2d at 8 (interpreting Colo. R. Juv. P. 3 to mean that a parent’s presence is “of critical
significance to any knowing and intelligent waiver of a constitutional right,” including the right to counsel). See
also Colo. Rev. Stat. § 19-2-109(6) (requiring that a parent, guardian, or other legal custodian attend all hearings and
other proceedings involving the juvenile).
% See NIDC & CIDC, Colorado: An Assessment, supra note 6., at 40,
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measures include Alaska, Florida, Kentucky, Louisiana, Maryland, anesota New Jersey,

Ohio, Pennsylvania, Vermont, Virginia, and West Virginia.

Alaska:

The court shall appoint counsel in [juvenile delinquency cases where the child is
indigent] unless it makes a finding on the record that the minor has made a voluntary,
knowing, and intelligent waiver of the right to counsel and a parent or guardian with
whom the minor resides or resided before the filing of the petition concurs with the
waiver, In cases in which it has been alleged that the minor has committed an act
that would be a felonvy if committed by an adult, waiver of counsel may not be
accepted unless the court is satlsfied that the minor ha has consulted with ap attorney
before the waiver of counsel.”

Florida:

The court shall appoint counsel as provided by law unless waived by the child at each
stage of the proceeding. Waiver of counsel can occur only after the child has had a
meaningful opportunity te confer with counsel regarding the child's right to
counsel, the consequences of waiving counsel, and any other factors that would
assist tlﬁlje child in_making the decision_to waive counsel. This waiver shall be in
writing. : y

Kentucky:

(a) No_court shall accept a pleas or admission or conduct an adjudication hearing
invelving a child accused of committing any felony offense, any [sexual offense]. or
any_offense, including the violation of a valid court order, for which the court

intends _to impose detemtion or commitment as a disposition unless that child is
represented by counsel.

(b) For a child accused of committing any other offerise, before a court permits the child
to proceed beyond notification of the right to counsel . . . without representation, the
court shall: '

1, Conduct a hearing about the chﬂd’s waiver of counsel and
2. Make specific findings of fact that the child knowmgly, intelligently, and voluntanly
waived his right to counsel.®®

53 Some of these states require consultation with an attorney only in juvenile felony proceedings. This may not go

far enough to protect the rights of all children. These statutes, however, still provide a solid framework for
Colorado’s refornis. :

& Alaska Stat. § 47.12.090.

% Fla. R. Juv. P. 8.165(a).

5 Ky. Rev. Stat. Ann § 610.060(2).
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Louisiana.:

A. The court may allow_a_child_to_waive the ass1stance of counsel if the court
determines that all of the following exists:

(1) The child has consulted with an attoraey, parent, or, if no parent, a caretaker . . . .

(2) That both the child and the adult consulting with the child as provided in
Subparagraph (A)(1) of this Article have been instructed by the court about the
child’s rights and the possible consequences of waiver.

(3) That the child is competent and is knowmgly and voluntarily waiving his right to
counsel.

B. Such waiver may be accepted at any stage in the proceedings and shall be evidenced
by a writing reciting the requirements contained in Paragraph A of this Article and signed
by the child and the adult consulting with the child and filed in the record or by a
verbatim transcript of the proceedings which demonstrates compliance with Paragraph A
of this Article.

D. The child shall not be permitted to waive assistance of counsel in the following
circumstances; ‘

(1) In proceedings in which it has been recommended to the court that the child be
‘placed in_a mental hospital, psychiatric unit, or substance abuse facility, nor_in
proceedings to modify said dispositions.

(2) In proceedings in which he is charged with a felony-grade delinquent act.

- (3) In probation or parole revecation hearing_s_.67

Maryland:

(1) Except as provided in paragraph (3) of this subsebtion, a child may not waive the
right to the assistance of counsel in a [juvenile proceeding].

(2) A parent, guardian, or custodian of a child mav net waive the child’s right to the
assistance of counsel.

(3) After a petition or cita’tion has been filed with the court . . . | if a child indicates a
desire to waive the right to the assistance of counsel, the court mav not accept
the waiver unless:

(1) The child is in the presence of counsel and has consulted with counsel; and
(1)  The court determines that the waiver is knowing and voluntary.

%7 La. Child. Code art. 810.
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(4) In determining whether the waiver is knowing and voluntary, the court shall consider,
after appropriate questioning in open court and on the record, whether the child fully

© comprehends:
1 The nature of the allega‘oons and the prooeedmgs and the range of allowable
dispositions;

(ii) That counsel may be of assistance in determining and presenting any defenses
to the allegations of the petition, or other mitigating circumstances;

(iii)  That the right to the assistance of counsel in a delinquency case, or a child in
need of supervision case, includes the right to the prompt assignment of an
atiorney without the charge to the child if the child is financially unable to
obtain private counsel;

(iv)  That even if the child intends not to contest the charge or proceeding, counsel
may be of substantial assistance in developing and presenting. material that
could affect the disposition; and

" (v)  That among the child’s rights at any hearing are the right to call witnesses on

- the child’s behalf, the right to confront and cross-examine witnesses, the right
to obtain W1tnesses by compulsory process, and the right to requlre proof of
any charges

Minnesota:

Any waiver of counsel must be made knowingly, intelligently, and voluntarily. Any
waiver shall be in writing or on the record. The child must be fully and effectively

_ informed of the child’s right to counsel and the disadvantages of self-representation
by an in-person consultation with an attorney, and counsel shall appear with the
child in court and inform_the court that such consultation has eccurred. n
determining whether a child has knowingly, voluntarily and intelligently waived the right
to counsel the court shall look at the totality of the circumstances including, but not
limited to: the child’s age, maturity, intelligence, education, experience, ability to
comprehend, and the presence of the child’s parents, legal guardian, legal custodian or
guardian ad litem appointed in the delinquency proceeding. The court shall inquire to
determine if the child has met privately with the attorney, and if the child understands the
charges and proceedings, including the possible disposition, any collateral consequences,
and any additional facts essential to a broad understanding of the case. . . . Any child
subject to competency proceedings . . , shall not be permitted to waive counsel %

- Additionally, in_a_proceeding in_which out-of-home placement is proposed; in a
probation violation_and modification of disposition for a delinquent child; or in a
detention hearing: If the child waives the right to counsel, the court shail appoint

. stand-by counsel to be avallable to_assist and consult with the child at all stages of

- the proceedings. &

5% Md. Code Ann., Cts. & Jud. Proc. § 3-8A-20(b).
% Minn, R. Tuv. Deling. P. 3.04.
™ 1d. 3.02.
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New Jersey:

Ohio:

In every court proceeding in a delinquency case, the waiving of any right afforded to a
Jjuvenile shall be done in the following manner:

(1) A_juvenile who is found to be competent may not waive any rights except in the
presence of and after consultation with counsel, and unless a parent has first been
afforded a reasonable opportunity to consult with the juvenile and the juvenile’s
counsel regarding the decision. The parent or the guardian_may not waive the
rights of a competent juvenile.

(2) Any such waiver shall be executed in writing or recorded. Before the court may
accept a waiver, the court shall question the juvenile and his counsel to determine if
the juvenile is knowingly, willingly and voluntarily waiving his right. If the court
finds after questioning the juvenile that the waiver is not being made voluntarily and
intelligently, the waiver shall be denied.

(3) An incompetent juvenile may not waive any right. A guardiém ad litem shall be
appointed for the juvenile who may waive rlghts after consultatlon with counsel for
the juvenile, and the Juvemle

{4) Waivers shall be executed in the language regularly Spoken by the juvenile.”

(A)A child’s right to be represented by counsel may not be waived in the following
circumstances:

(1) at a hearing conducted pursuant to Juv.R 30 [transfer to criminal court];

(2) when a serious youthful offender dispositional sentence has been requested;
or

(3) when there is a conflict or disagreement between the child and the parent,
guardian, or custodian; or if the parent, guardian, or custodian requests that the
child be removed from the home.

(B)YIf a child is facing the botential loss of liberty, the child shall be informed on the
record of the child’s right to counsel and the disadvantages of self-representation.

(C)If a child is charged with a felony offense, the court shall not allow any waiver of
counsel unless the child has met privately with an attorney to discuss the child’s
right to counsel and the disadvantages of self-representation.

(D) Any waiver of the right to counsel shall be made in open court, recorded, and in
writing. In determining whether a child. has knowingly, intelligently and voluntarily
waived the right to counsel, the court shall look to the totality of the circumstances
including, but not limited to: the child’s age; intelligence; education; background and

INLJ. Stat, Ann. § 2A:4A-39(b).
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experience generally and in the court system specifically; the child’s emotional
stability; and the complexity of the proceedings. The court shall ensure that a child
consults with a parent, custodian, guardian, or guardian.ad litem, before any waiver of
counsel. However, no parent, guardian, custodian, or other person may. waive the
chlld’s right to counsel.

(E) ()ther r1ghts ofa ch11d may be waived w1th perm1sswn of the court.”

Pennsylvania:

A. Waiver requirements. A juvenile who has attamed the age of fourteen may waive

the right to counsel if:

(1) the waiver is knowmgly, 1nte111gen’dy, and voluntarlly made; and

. {2) the court conducts a colloquy with the juvenile on the record; and

(3) the proceeding for which waiver is sought is not one of the following:
(a) detention hearing . . . ;
- (b} transfer hearing . . :
{c) adjudicatory hearing..., mcludmg the acceptance of an admlsswn
(d) dispesitional hearing . . .; or
(e) __lﬂl_‘_lggjulodlfv or revoke probatmn

Stand-by counsel. The court may assign stand-by counsel 1f the juvenile waives
counsel at any proceedmg or stage of a proceeding.

C. Notlce and revocation of waiver. If a mvemle waives counsel for any proceeding,

the waiver only applies to that proceeding, and the juvenile may revoke the

-waiver of counsel at any time. At any subseg_l_lent nroceediy_g, the juvenile shall

be informed of the right to counsel. 7

Vermont:

(3) Waivers of Constitutional and Other Important Rights. When a ward or guardian
ad litem wishes to waive a constitutional right of the ward, enter an admission to
the merits of a proceeding. . . , the court shall not accept the proposed waiver

or admission unless the court determines, after opportunity to be heard, each
of the followmg_

' (A) that there isa factual and legal basis for the waiver or adlmssmn,

(B)that the attorneyv has investigated the relevant facts and law, consuited
with_the client_and guardian_ad_litem, and the guardian ad htem has
consulted with the ward,; :

(C) that the waiver or admission is in the best interest of the ward; and

" Ohio Juv. R. 3.
“paR.JC.P 152
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(D)that the waiver or admission is being entered into knowingly and voluntarily
by the ward and also by the guardian ad litem, except as set forth in (4) below.

(4) Approval Without Ward’s Consent of Constitutional or Other Important Waivers.
A wailver or admission listed in subdivision (d)(3) of this rule may be approved of
with the consent of the guardian ad litem but without the consent of the ward if
the ward, because of mental or emotional disability, is unable to understand the

“nature and consequences of the waiver of admission or is unable to communicate
with respect to the waiver or admission.

A person who has not attained the age of thirteen shall be rebuttably presumed to
be incapable of undersianding the nature and consequences of the waiver or
admission and of communicating with respect to the waiver or admission; a
person thirteen years old or older shall be rebuttably presumed to be capable.

The rebuttable presumptions shall have effect set forth by Vermont Rule of
Evidence 301 [Presumptions in Civil Cases] and shall also allocate the burden of
persuasion. Notwithstanding this subdivision, in all cases in which it is alleged
that a person had committed a crime or delinquent act, that person’s knowing and
voluntary consent shall be required with respect to the waiver or admission.™

Virginia:

Subsequent to the detention hearing, if any, and prior to the adjudicatory or transfer
hearing by the court of any case involving a child who is alleged to be in need of
services, in need of supervision or delinquent, such child and his parent, guardian, legal
custodian or other person standing in loco parentis shall be informed by a judge, clerk or
probation officer of the child’s right to counsel and of the liability of the parent, guardian,
legal custodian or other person standing in loco parentis for the costs of such legal
services . . . and be given an opportunity to:

3. Waive the right to representation by an attorney, if the court finds that the child and the
parent, guardian, legal custodian or other person standing in loco parentis of the child
consent, in writing, and such waiver is consistent with the interests of the child. Such
written waiver shall be in accordance with law and shall be filed with the court records of
the case. A child who is alleged to have committed an effense that weuld be a felony
if committed by an adult, may waive such right only after he consults with an
attorney and the court determines that his waiver is free and voluntary. The waiver
shall be in writing, signed by both the child and the child’s attorney and shall be filed
with the court records of the case.”

" ¥t Fam. P. R. 6(d)(3)-(4).
" Va. Code § 16.1-266(C)(3).
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West Virginia:

At the [preliminary] hearing, the court or referee shall: . . . Appoint counsel by order

entered of record, if counsel has not already been retained, appointed or knowingly
waived.” ‘ '

The Supreme Court of Appeals of West Virginia has held that a juvenile’s waiver of a
constitutional right is valid and knowing only if it is done upon the advice of counsel.”’

W, Va. Code § 49-5-9(a)(2).
77 State ex rel. TM, v. Taylor, 276 S.E.2d 199, 204 (W. Va. 1981).
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INTRODUCTION

“The juvenile needs the assistance of counsel to cope with problems of law, to
make skilled inquiry into the facts, to insist upon regularity of the proceedings,
and to ascertain whether he has a defense and to prepare and submit it. The
child requires the guiding hand of counsel at every step in the proceedings
against him.”

Inre Gault, 387 U.S. 1, 36 (1967)

In the case of In re Gault, the United States Supreme Court
ruled that children have a constitutional right to defense rthe last ten years,
counsel in juvenile delinquency court under the Due: }:__ chzldren in over 40% Of
Process Clause of the 14 Amendment. Most people
would assume that when a child is accused of a cri_me,"th'é"
child would be provided a lawyer to advocate for the
child, represent the child’s point of view, make sure the
child understands the court process and'ﬁ:”h
consequences of his or her demsmns and to protect:
""" ‘in the case. “

“all juvenile delinguency
cases in Colorado had

- no defense attorney

|| representation at any

stage in their case.

ast year, children in
three Judicial districts
“had no defense attorney
representation in over

60% of juvenile cases.

case, the child’s fami
term consequences:

In the 2012 specia ,.'freport rado: An Assessment of Access to Counsel and Quality of
Representatlon in ]uvemle Dehnquéncy Proceedings,” the National Juvenile Defender Center
(NJDC) detalled findings: and recommendatlons following an 18 month study of juvenile
defense and. the wide dlsparitles in access to counsel and the quality of representation for
Colorado chlldren The Colorado Juvenile Defender Coalition (C]DC) took a second look at
state and local data_pn u_nrepresented children and visited courtrooms across Colorado to
further probe the cirEf‘i:rnéfances that drive so many children to waive their right to counsel.

Comparing the data to the delivery of legal services, we identified a combination of obstacles
confronting children and families in juvenile court stemming from public defender staffing
practices, state law, and court procedures and policies that must be remedied to safeguard
due process and fundamental fairness for Colorado’s children.



STATISTICS

The Colorado judicial branch does not currently collect data on the numbers of children
walving counsel or the timing of the appointment of counsel. The best information we could
obtain is the number of juvenile delinquency cases that had no defense attorney at any point
during the case, which means the figures below do not include late appointment of counsel.
Thus, these statistics understate the number of kids without counsel because they do not
include additional cases where counsel was appointed late in the process.

Percentage of Kids Without Counse 1n2012

Percentage | District Counties Cases
66.6 8 Larimer (Fort Collins), Jackson .~ = 1003
62.3 9 Garfield (Glenwood Springs), Pitkin, Rio Blanco 154
61.5 1 Jefferson (Golden), Gilpin - 984
57.5 5 Clear Creek, Eagle, Lake, Summniit- 205
55.2 18 Arapahoe, Douglas, Elbert, Lincoln 1318
54.6 19 | Weld (Greeley) . E 985
48.6 6 Archuleta, La Plata, San Juan 72
475 14 | Grand, Moffat, Routt 82
45.9 10 Pueblo & _ 287
42.8 11 | Chaffee, Custer, Fremont, Park 161
36.7 21 | Mesa (Grand Junction) 264
36.3 2 | Denver O 1096
34.6 22 Doibres, Md:n'tezuma 49
33.3 13 Kit Carson, Log.én',"'I\:/Ibfgan, Phillips, Sedgwick, Washington, Yuma 156
32.4 17 | Adams (Brighton), Broomfield 616
32.1 3 5-5;H11erfano, Las Animas 84
30.5 20 | Boulder 566
30.4 7 De-ff"a:‘i:,:lGunnison, Hinsdale, Montrose, Ouray, San Miguel 161
28.5 12 A]ar_ﬁgsa, Conejos, Costilla, Mineral, Rio Grande, Saguache 126
27.7 16| Bent, Crowley, Otero 54
26.2 4 I'ElPaso (Colorado Springs), Teller 1160
23.1 15 Baca, Cheyenne, Kiowa, Prowers 69

While juvenile crime is down and the number of delinquency cases has greatly declined, high
percentages of unrepresented youth persist and data show a recent increase:

2002

2003

2004

2005 2006 | 2007 | 2008 | 2009 | 2010 2011

2012

56%

56.7%

56.9%

54.2% | 50% | 49.3% | 44.8% | 43.2% | 41.4% | 43.3%

45.7%




COLORADO COURT WATCHING

CJDC sent trained volunteers to observe juvenile court proceedings in urban, suburban, and
rural counties during a four month period in the summer of 2013. Court watchers collected
data on the cases they witnessed, the parties and the practices in the courtroom, and recorded
their observations of the decisions faced and made by children and families.

Court watchers made 20 visits to 16 courtrooms across 15 judicial districts, visiting
some locations twice, and collecting observational information from over 250 cases.

Most of the courtrooms we visited were located in the same mty as the public defender’s office
serving that county. We planned court visits for the earhest Stages ofa ]uvemle delinquency
case, such as detention hearings and first appearances, where we knew from the NJDC
Assessment that children had difficulty accessmg__q.]uvemle defense attorney.: - .

Counties Observed

Judicial District

Public Defender’s Office

Adams
Alamosa
Arapahoe
Boulder
Denver
Douglas
El Paso
Jefferson
Fremont. . -
Garfie]d'“ '
Larimer
Kt Carson
Pueblko_
Weld "

Brighton

Céntenma]
Boulder
Denver

.. Castle Rock
CoIo_rado Springs
" Golden

et Canyon City

Glenwood Springs
Fort Collins
Burlington

Pueblo
Greeley

Brighton
Alamosa
Centennial
Boulder
Denver
Castle Rock
Colorado Springs
Golden
Salida
Glenwood Springs
Fort Collins
Sterling
Pueblo
Greeley

Upon review ofthe mformat!on collected, CJDC concluded the most significant factors
contributing to kids without counsel across Colorado are the following:

» The absence of a juvenile defense attorney in the juvenile courtroom

» Cumbersome procedures determining eligibility for a public defender

> Waiver of counsel occurs without counsel while a child pleads guilty

» Judges appoint GAL’s and not defense counsel in delinquency cases




THE ABSENCE OF A JUVENILE DEFENDER IN THE COURTROOM

The number one factor that appears to affect whether a child gets a lawyer is presence or
absence of a juvenile defense attorney in the courtroom. In some places, like Denver, Boulder,
and Colorado Springs there are public defenders in juvenile court nearly every day and the
majority of kids are spoken to or represented by counsel. In other places, like Arapahoe,
Larimer, Jefferson, and Weld Counties, public defenders only appear on days when their
clients are scheduled, which leaves space on the calendar for kids without counsel.

On one day in Larimer County we observed 20 out of 22 kids unrepresented on another day in
Arapahoe County 15 out of 23 children had no counsel; whlle in "Weld County 21 out of 21
children had no counsel for their first appearance in juvenile court. The absence of a defense
lawyer is permitted and tolerated by court scheduling and public defender staffing practices.

First Appearances

A first appearance may only take a few minutes in front of the judge, but families may wait in
the courtroom for hours before their case is called. In Arapahoe Douglas, Jefferson, and Weld
Counties, prosecutors called out names of children and met directly with children and
families, advising them about the court pfocess the r:ght to an attorney, and the plea
bargain the prosecutor was offering the chlid These conversations rarely lasted more than a
few minutes and prosecutors were unable: ) _answer many of the questions families had.
Sometimes these conversatio 1 __ok place 'm"the middle of a busy noisy public courtroom
where children have__gn'm rivacy a d families have no one to turn to for help.

pen by a prosecuting attorney followed by a judicial
advis ment given to everyone in the courtroom. In most
;‘_courtrof):ﬁls children and parents are given three “options” (1)
-hire a private attorney and come back another day, (2) apply for
‘the public defender and come back another day, or (3] talk to
" the prosecutor and work out a deal that day.

Those options lead the majority of children we watched to plead guilty and waive their right
to counsel. Across the state children were pleading guilty to misdemeanor and felony offenses
without counsel, entering into sentencing agreements requiring years of supervision,
evaluations, classes, electronic home monitoring, and/or drug and alcohol testing. Parents too
can be bound by sentencing agreements and may not be fully aware of the burdens on their
schedules or wallets. One mother in Arapahoe County told the court she lost three jobs
trying to keep up with her sons’ appointments and his case was not yet resolved.



Detention Hearings

When a child is arrested, handcuffed, and taken to a detention center, the child’s first court
date is called a detention hearing. At the detention hearing the child comes to court in a
jumpsuit, handcuffed {and sometimes the handcuffs are attached to a chain around their
waist), and in many places the child is also shackled at the ankles. Nearly all children from
juvenile detention facilities are shackled in court, regardless of the seriousness of the
accusation. In Weld County we observed five children shackled and chained together at
the ankles walking into court. The deputy removed the chain hnkmg them together but not
the shackles when the children sat down in the courtroom.

At the detention hearing the judge decides
whether to let the child go home or keep the
child locked up. Unlike adults, children can be
held without bond.  Even when children are.:
released, the child and their families are subject:
to a series of restrictions and supervisions. We
observed many children put on Electronic Home
Monitoring, which can cost famllles"' money,
places a transmission device on the chlldfs ankle,
and may be highly unnecessary and traumatic. B

In many courtrooms ther ,_as no ]uvenlle
defense attorney present for detentlon
hearings. In Glenwoo Sprmgs one young man

in or‘der to obtaln counsel Whlle:',he walted for
mental health evaluatlons
depression' and anxiety worsened He'was finally
released at hls third hearmg when a defense
attorney was appomted and dvocated for his release.

Sometimes parents want their children to stay in custody, and when that child has no lawyer
there really is no one there to advecate for the child. In another case of an unrepresented
child in El Paso County the mother had previously waived counsel for her child and was now
telling the court that her child didn't accept the opportunity the court gave him. The court did
not appoint counsel but set the case over for another hearing and kept the child in custody.

In contrast we were told that in Penver, public defenders appear regularly at detention
hearings and they already have a file with client information and are prepared to argue for
release. The uneven representation in detention hearings across the state must be fixed.



THE PUBLIC DEFENDER APPLICATION PROCESS

The second greatest barrier we observed affecting children’s access to counsel was the public
defender application process. Under Colorado law children and families first request an
attorney and then are told to apply for a public defender. The parents or legal guardian of the
child then have to go through the process of determining whether they are indigent to qualify
for counsel at state expense. Indigence is measured by the parent’s, not the child’s income.

This process varied in every courtroom we visited. In Boulder and: 'Fi"etnont counties, a public
defender was present in the courtroom to help answer ques‘aons and provide applications. In
Adams County, the judge directed every juvenile to apply. for a pubhc defender. In Larimer
County, the magistrate simply asked if the child would like to speak to the District Attorney or
apply for a Public Defender, as if it was an either/or it's ‘all the same to the court comment.

Indigence Determinations

Under state law, the Public Defender’s office
can only represent the child if the child’s parent
or legal guardian qualifies as indig 7
Colorado, a family of four will qualify only lf;ff
their income is below $32,000. Yet a private
attorney can cost as much’as $150 to $300°
dollars or more per hour and’ reqmre several
thousand dollars up front as a retainer. This -
pits a child’s right to an :_ettorney"_:against the
other expenses the family has,"i-f':(:feeting great.
tension between- the- child eh'd“parent Yet a
child whose parents: refuse neglect or are
mcapabie of hiring an attorney has no Tess right
to counsel than a child whose_ parents hire a lawyer.

Delayed Proceedmgs

The Public Defenders offlce is required to review every application to determine who is
indigent before the court can appoint the child a public defender. Although applications may
be filled out and reviewed in the courtroom and the judge may immediately appoint counsel,
most courts do not make an indigence determination on the same day and instead direct
families who request counsel to go to the public defender’s office. Even if applications are
available, most families are not aware of the financial paperwork required to complete it.
Court hearings are often rescheduled for the purpose of applying for a public defender and
determining eligibility. This causes unnecessary delay in the case and means another lost day
at work or school, while pre-trial supervision requirements continue, and encourages waiver.



WAIVING COUNSEL WITHOUT COUNSEL WHILE PLEADING GUILTY

In courtrooms we ohserved across the state, very little time was spent explaining the charges
and the rights of children. The advisement was often a set of written documents handed to
the child and parent by a prosecutor. In Larimer County children were handed a 7-page
advisement of rights that the magistrate spent 2 minutes reviewing from the bench
before calling the first case. Most families appeared preoccupied with what was happening in
the courtroom and likely did not fully read the advisement packet. Yet when the judge asked
the child or parent if he or she understood the advisement, the. chlld always answered yes
(one time we saw a mom nudge her child to say "yes”).

Children are not waiving In other courtrooms, iike in Adams County and some in

Jefferson Cou_njfy',’;; where judg:'e"s spent more time
counsel and then advising children individually and encouraging

applicatlons to the public defender, more children and
their families chose to obtam counsel. But more often
arents and chﬂdr: do not request an attorney.

continuing through the

case “pro se,” they are

Simply waiving their right Court ‘watchers w1tnessed prosecutors in Arapahoe,
Doug]as ]efferson and We]d Counties offering a plea
deal" to ]uvemles at. thelr first appearance, before the
many righis they give up child has been adV1 od of their right to counsel or had
an opportunlty to'request counsel. In Alamosa and
Weld Countles the prosecutor was observed meeting

ith chlldren and families outside the courtroom.

to counsel as one of the

In Arapahoe 'Coun y.-we heard the prosecutor tell a family “I know this is a lot to throw
at you’ és the pros _ or walked: between the benches in the courtroom, talking to kids and
parents as they sat wa1tmg for court to start. In Douglas County the prosecutor handed
every child and parent paperwork and then came back and asked families if they
wanted a lawyer. Children and families, hoping to quickly resolve the case, often take the
offer and plead guilty, waiving their constitutional right to counsel in the process.

Many judges encouragféd'children and parents to meet directly with the prosecutor, and when
that happens early in the court’s calendar, other parents and children tend to follow suit. In
Fort Collins, the judge at first appearance asked the child and parent if they would like to
speak to the district attorney about their case or apply for a public defender. Of 20 first
appearances, only 3 wanted to apply for a public defender. Larimer County was the only
location we cbserved where cases were continued to a later date so kids and parents
could meet with the prosecutor at their office before the next court date. In contrast in
Denver, Boulder, and Fremont County public defenders called the calendar and talked to kids.



Parents are put in a difficult position in juvenile delinquency court. On the one hand they
placed in the position of a defense attorney, to represent and assist their child through big
decisions like waiving constitutional rights, and then on the other hand they are sometimes
put in conflict with the child when the court asks the parent how the child is doing at home.
Parents can both waive counsel and make statements that keep their child in custody. In
those circumstances, there is no one representing the child.

Juvenile court is complicated and confusing, with lots of legal language and acronyms. One
parent had no idea who the parties in the courtroom were _even after talking to them.
Another parent didn’t realize that it was a prosecutor they. were speakmg to about their case.
One mom, frustrated with the imposition of an electronic momtormg deV1ce placed on her son,
commented that beside her, no one was there to advocate for its removal. It was only after
this dialogue that the court referred the family to tne public defender’s office. :

On some occasions the parent was upset with their child and_fii}anted the child to be punished.
This is understandable from the parent point of view,':' Eut for a child who has waived his or
her right to counsel, there is no one left to advocate for the child. In such cases, the child is left
completely unrepresented and Colorado law does not require the court consider whether the
interests of the parent are in conflict with the mshes of the child. In an El Paso courtroom,
parents, who did not want their son to be released from detentlon were also allowed to waive
his right to an attorney.: Thelr son, who was handcuffed and shackled was never told his
rights and was not asked ifhe Would like counsel

In other instances parents beheved that an attorney was not necessary because their child had
not committed the offense he /as charged Wlth or thought that requesting one would make
their chlld seem’ gullty_:k Other parents express open frustration and confusion with the
' Weld Cou'nty complained that her child was on Electronic Home
Monitorlng and “there wa 1o one in ‘court to argue for the removal of the ankle bracelet but
her” A dad "i”n El Paso County lamented “all the faces keep changing.” One grandmother was
confused about the apphcatlon process. When there is no defense attorney in the room there
is no professional responSIbIe for advocating for the child’s interest to explain the juvenile

court process.

process . One parent ir

APPOINTMENT OF GAL INSTEAD OF DEFENSE COUNSEL

In delinquency cases, the court may appoint a Guardian ad Litem (GAL) for reasons including
if a parent does not accompany the child or if there is conflict between parent and child.
Although a GAL is an attorney, he or she is not a defense attorney. The GAL's role is to stand
in the place of the parent and provide the court information about the child’s circumstances
and represent what they think are the best interests of the child. GALs do not have a



confidential attorney-client relationship with children and they do not represent the child’s
expressed interests as a defense attorney must.

Yet, in many courtrooms GALS are present more often than defense counsel. In multiple
counties, judges appointed a GAL outright, or to a child to advise the child of their right
to counsel, instead of simply appointing defense counsel for the child. For instance in
Adams County a child’s uncle was the victim in the case and expressed concern about the
expense of hiring a private attorney, so the judge appointed a GAL to advise the child about
the right to counsel. In one courtroom in Fort Collins there was a desk for the GAL but there
was no public defender present. A similar practice was observed in Weld County. In atleast
30 instances in our study we observed the court appoint a Guardian ad Litem (GAL) but not
defense counsel. This is problematic because appointing only a GAL leaves the child without
counsel against the charges in the case. =

One factor contributing to the appointment of a GAL mstead of defense counsel could be that
there is no indigence requirement or appllcatmn fora Guardlan ad Litem.

CONCLUSION

Whether or not a child gets a lawyer in ]uvemle delmquency court varies widely across the
state. Even within the same courthouse, whether a child gets a lawyer can depend on which
side of the hallway and to which ]udge their case is assigned. When the professionals in the
courtroom are commltted to ensuring representation for children and the public defender is
often present, kids are far more likely to get counsel. Where there is an accepted absence of
defense counsel children are more likely to piead guilty and families fend for themselves.

Laws are meant to ensure equal access to counsel and due process for all people. Yet,
Colorado. stemically falls to safeguard children’s right to counsel in law and practice on
many levelsf"'_ hildren need the guiding hand of counsel, but court and public defender staffing
practices, 1nd1gence determmatlons, and judicial policies undermine the importance of
counsel and the constltutlonal mandate to provide children counsel. It's time for Colorado to
develop consistent 1aws_, rules, and practices that ensure due process.
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See also, “Colorado: An Assessment ofAccess to Counsel and Quahty of Representation in
Juvenile Delinquency Court”, published by the Natlonal ]uvemle Defender Center and CJDC.
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MEMORANDUM

September 16, 2013

TO: Juvenile Defense Attorney Interim Committee
FROM: Hillary Smith, Senior Research Analyst, 303-866-3277
SUBJECT: Overview of State Law and Recent Legislation Concerning Truancy

Proceedings

Summary

This memorandum provides an overview of state law and recent legislation concerning
court proceedings filed against truant children. Data on the number of truancy filings in district
courts from FY 2007-08 through FY 2011-12 is included. The memorandum also provides
information concerning the percentage of truancy cases in which children were represented by
an attorney, the percentage of truancy cases in which a guardian ad litem was assigned to a
truancy case, and the number of times a child involved in a truancy case was admitted to
detention.

Colorado School Attendance Law of 1963

The Colorado School Attendance Law of 1963 guarantees a free public education for
Colorado residents between the ages of 6 and 21 and establishes compulsory attendance
requirements for children between the ages of 6 and 17.' Language within the law expresses the
General Assembly's declaration that "two of the most important factors in ensuring a child's
educational development are parental involvement and parental responsibility. The General
Assembly further declares that it is the obligation of every parent to ensure that every child under
such parent's care and supervision receives adequate education and training. Therefore, every
parent of a child [between the ages of 6 and 17 must] ensure that such child attends the public
school in which such child is enrclled in compliance with this section."”” The law recognizes
exceptions for children enrclled in independent, parochial, or home-school options.

The most recent amendments to the School Attendance Law of 1963 were enacted by
House Bill 13-1021, which was passed during the 2013 legislative session. Inthe sections that
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follow, the provisions of HB 13-1021 are incorporated into the explanation of state law. The bill took
effect on August 7, 2013.

Habitually truant students. State law defines "habitually truant” to mean a child who is
between the ages of 6 and 17 and who has four unexcused absences from public school in any one
month or ten unexcused absences from public school during any school year.® Each school district
is required to adopt and implement policies and procedures concerning elementary and secondary
school attendance, including policies to work with habitually truant students. The polices must
include the development of a plan with the goal of assisting the child to remain in school.

On an annual basis, each school district is required to report to the Colorado Department
of Education (CDE) the number of children identified as habitually truantin the preceding academic
year. The CDE is required to post this information onfine. The federal No Child Left Behind Act of
2001 also requires the CDE to publish truancy rates on a school-by-school basis, but the rates are
based on "unexcused days absent," rather than on the number of truant children.* These rates are
published at: www.cde.state.co.us/cderevalitruancystatistics.htm. In addition, the CDE provided
a document titled "Truancy Update 2012," which contains information on truancy laws and statistics
related to habitually truant children (Attachment A}.

HB 13-1021 also requires each school district to establish attendance procedures for
identifying children who are chronically absent and to implement best practices and research-based
strategies to improve the attendance of those children.

Judicial enforcement. Court proceedings may be initiated to compel compliance with
compulsory attendance laws, but state law, as amended by HB 13-1021, expresses the intent of
the General Assembly that, in enforcing the school attendance requirements, a school district is
required to employ best practices and research-based strategies to minimize the need for court
action and the risk that a court will issue detention orders against a child or parent.® A school
district may only initiate court proceedings to compel a child and his or her parent to comply with
attendance requirements as a last-resort approach and only if the child continues to be habitually
truant after the school has created and implemented a plan to improve the child's attendance. All
proceedings must be commenced in the judicial district in which a child resides or is present.

Under the Colorado School Attendance Law, each school district is required to adopt an
attendance policy that provides for excused absences and specifies the maximum number of
Linexcused absences a child may incur before judicial proceedings are initiated.® The district is also
required to designate a district attendance officer, who may be an employee of the school district
or the probation officer of a court of record within the district's county.” The attendance officer is
required to consulf with children and parents, investigate the causes of nonattendance, and report
to the school district to enforce attendance laws. The attendance officer or, upon his or her request,
the local school board, its attorney, or another employee designated by the school district, is
required to initiate proceedings for the enforcement of attendance laws.®

35ection 22-33-107 (3), C.R.S.

“pL 107-110, Title V, Part A, Sec 4112, (c) {3)
3Section 22-33-108, C.R.S.

Section 22-33-104 {4), C.R.S.

’Section 22-33-107 {1), C.R.S.

Section 22-33-108, C.R.S.
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Before initiating court proceedings, the school district is required to give the child and his
or her parent written notice that proceedings will be initiated if the child does not comply with
attendance requirements. The school district is permitted to combine such notice with a summons
to appear in court. If combined, the petition must state the date on which proceedings will be
initiated, which must not be less than five days after the date of the notice and summons. The
notice is required to state the provisions of the aftendance law that a child has violated and that the
proceedings will not be initiated if the child complies with that provision prior to filing.

i a school district initiates court proceedings, it must, at a minimum, submit to the court
evidence of:

» the child's attendance record prior to and after the point at which the child was identified
as hahitually truant;

» whether the child was identified as chronically absent and, if so, the strategies the
school district used to improve the child's attendance:

« the interventions and strategies used to improve the child's attendance before the
school or school district created the child's plan; and

« the child's plan and the efforts of the child, the child's parent, and school or schoo!
district personnel to implement the plan.

At its discretion, the court may issue an order against a child, his or her parent, or both
compelling the child to attend school or compelling the parent to take reasenable steps to ensure
the child's attendance. The order must require the child and parent to cooperate with the school
district in complying with the attendance plan created for the child. Ifthe child does not comply with
the order, the court may order that an assessment for neglect be conducted and that the child or
parent show cause why he or she should not be held in contempt of court.

After a finding of contempt against a child, the court may impose sanctions including:
community service; participation in supervised activities; services for at-risk students; and other
activities. In addition, after a finding of contempt and that the child has refused to comply with his
or her attendance plan, the court may impose a sentence of detention for no more than five days
in a juvenile detention facility operated by or under contract with the Colorado Department of
Human Services (DHS).” After a finding of contempt against a parent, the court may impose a fine
of up to $25 per day or confine the parent in the county jail until the order is complied with.

State Data Concerning Truancy Filings

Truancy filings. Table 1 summarizes the number of truancy filings in district courts from
FY 2007-08 through FY 2011-12, the most recent year for which data is available. The table
provides the number of filings in each judicial district, the percentage change in filings in each
district from FY 2007-08 through FY 2011-12, and the total number of truancy filings in the state as
a percentage of total juvenile filings. Appendix A to the memorandum contains information about
the counties within each judicial district. It should be noted that the Colorado Judicial Branch's
annual statistical reports separate juvenile filings from juvenile delinquency filings. Juvenile filings
include truancy cases, paternity orders, dependency and neglect cases, expungement proceedings,
and other similar matters. Juvenile delinquency filings concern offenses alleged to have been
commifted by juveniles, such as arson, assault, and thefi.

%1n 1991, the Colorade Supreme Court found that a statute precluding the court from incarcerating a child in a secure facility for contempt
in a compulsory school attendance case violated the separation of powers doctrine of the Colorado Constitution by impermissibly
abrogating the judiciary's power to incarcerate juveniles for contempt of court orders, In Interest of J.E.S., 817 P.2d 508 (Colo. 1991)
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As illustrated in Table 1, over the past five years, truancy filings have represented about
10 percent of the total juvenile filings in the state and have declined by 17.2 percent over this time
period. The judicial district with the largest decline over the five-year period is the 7th Judicial
District (Delta, Gunnison, Hinsdale, Montrose, Ouray, and San Miguel Counties), which went from
61 truancy filings in FY 2007-08 to 0 in FY 2011-12 (a 100 percent change) with a large decrease
from 65 filings in FY 2008-09 to 1 filing in FY 2009-10. The judicial district with the largest increase
over the five-year period is the 3rd Judicial District (Huerfano and Las Animas Counties), which
went from 6 truancy filings in FY 2007-08 to 24 truancy filings in FY 2011-12 (a 300 percent
change). However, it should be noted that the judicial districts with the highest and lowest
percentage change over the time period both had few filings overall. The average number offilings
across all 22 judicial districts ranged from 145 per district in FY 2007-08 to 120 per district in
FY 2011-12.

Table 1 :
Number of Truancy Cases Filed in Each Judicial District from FY 2007-08 through
FY 2011-12

1 432 532 362 433 254 -41.2%
2 444 461 408 270 269 -39.4%
3 8 25 17 11 24 300%
4 422 482 484 494 619 45.7%
5 2 9 2 4 3 50.0%
8 0 3 8 12 2 200%
7 61 65 1 10 0 -100%
8 54 50 20 16 10 -81.5%
g 11 23 18 7 2 -81.8%
10 398 222 232 177 98 75.4%
11 54 28 22 27 36 -33.3%
12 19 23 29 10 12 -36.8%
3 38 50 49 31 44 15.8%
14 0 o 8 4 8 600%
15 5 1 26 0 13 118.7%
16 10 19 22 22 23 130%
17 319 266 240 248 227 -28.8%
18 214 270 320 308 304 421%
19 415 363 375 442 367 -11.6%
20 173 225 179 239 204 17 9%
21 108 86 98 80 113 6.5%




Table 1 {Cont.)
Number of Truancy Cases Filed in Each Judicial District from FY 2007-08 through
FY 2011-12

22 13 9 13 17 17 30.8%

Cirotal o vaer | a3 | zeast | zges | 2ear llaran
Total district 33,370 32,174 30,360 29,958 28,731 -13.9%
courf juvenile

filings

Percentage of 10% 10% 10% 10% 9% ~1.0%

total district court
Juvenils filings
that were truancy
cases

Source: Colorado Judicial Branch

Representation in truancy cases. The Colorado Children's Code provides that in all
proceedings under the School Attendance Law, the court may appoint counsel or a guardian ad
litem (GAL) for the child, unless the child is already represented by counsel.'® If the court finds that
it is in the best interest and welfare of the child, the court may appoint both counsel and a GAL.
In addition, in all truancy proceedings, the court is required to make available to the child's parent
or GAL information concerning the truancy process.

In 2009, the Children's Code was amended to provide further guidance concerning the
appointment of GALs in court cases. If a court finds that the appointment of a GAL in a truancy
case is necessary due to exceptional and extraordinary circumstances, a GAL may be appointed. !
According to the Office of the Child's Representative (OCR), GALs are often involved in
court-ordered investigations as to why a child is not attending school. GALs may also make
recommendations to the court for services to address the child's needs.

Chief Justice directives also provide direction concerning the appointment of counsel.
Specifically, Chief Justice Directive 04-04 (Attachment B) applies to the appointment of counsel in
contempt situations, and Chief Justice Directive 04-05 (Attachment C) states that "if the court
deems representation is necessary to protect the interest of the child or other parties,” counsel may
he appointed.

Table 2 provides data concerning the number and percentage of truancy cases from
FY 2007-08 through FY 2011-12 in which the child had representation at some point in the case.
Representation includes attorneys from the Office of the State Public Defender, the Office of the
Alternate Defense Counsel, or private practice. Over the five years examined, attorneys were
aftached to a case about 1.0 percent of the time. In FY 2008-09, attorneys were attached in
2.0 percent of truancy cases, whereas in FY 2010-11, attorneys were attached in 0.4 percent of
truancy cases.

Bgection 19-1-105 (2}, C.R.S.

"Section 19-1-111 (2)(b), C.R.S.



Table 2
Number and Percentage of Truancy Cases in which an Attorney was Involved
from FY 2007-08 through FY 2011-12

FY 2007-08 3,107 27 0.8%

FY 2008-09 3213 65 2.0%

FY 2000-10 2,043 18 0.6%

FY 2010-11 2,868 12 0.4%

FY 201412 2,647 21 0.8% -

Average _ 2074 | 29 S 0%
CTotal . - | 1a8e8 | 143 L 1.0%

Source: Colorado Judicial Branch

The OCR provided the data in Table 3 summarizing the number of truancy cases for which
a GAL was appointed from FY 2007-08 through FY 2011-12. The office also provided the average
cost per truancy case for each fiscal year. From FY 2007-08 through FY 2011-12, GALs were
appointed in an average of 15.0 percent of truancy cases, and the average cost per case over the
five-year period was $391. The OCR also provided detailed information on the number of GAL
appointments for truancy cases in each judicial district, the average cost per truancy case in each
judicial district, and the total cost of such appointments for each district. This information is
available in Attachment D.

Tahle 3
Number of Guardian ad Litem (GAL) Appointments and Average Cost of the
Appointment per Case from FY 2007-08 through FY 2011-12

FY 2007-08 3,197 514 16.1% $330
FY 2008-09 3,213 475 14.8% $467
FY 2008-40 2,943 406 13.8% $473
FY 2010-11 2,858 416 14.5% $372
FY 2011-12 2,647 428 16.1% $313
Average | . 2,974 447 7 150% L sael
Total | - 14868 2237 | - 150% | Notapplicabie .

Source: Colorado Office of the Child's Representative



Use of detention in truancy cases. Pursuant to federal regulations and the federal
Juvenile Justice and Delinquency Prevention Act of 1974, status offenders are only permitted to be
detained up to 24 hours, uniess they are found to have violated a valid court order.' Status
offenders, which include juveniles in truancy proceedings, are juveniles charged with or adjudicated
for conduct that would not be an offense if committed by an aduit. The Division of Criminal Justice
(DCJ) within the Colorado Department of Public Safety monitors the number of times a juvenile is
admitted to a detention center for a status offense. The DCJ also fracks the number of times an
accused status offender is held for more than 24 hours in detention and the number of times an
adjudicated status offender is sentenced to detention without a valid court order (both of which are
violations). This information is tracked both by judicial district and by detention facility. The
compliance reports are then sent to the federal Office of Juvenile Justice and Delinquency
Prevention (OJJDP) within the U.S. Department of Justice. If a state's rate of detention violations
exceeds federal guidelines, its federal OJJDP funding may be reduced. According to a
representative from the DCJ, Colorado's rate of detention violations has never resulted in a funding
reduction. Full copies of the compliance reports prepared by the DCJ are available upon request.

The DCJ provided the data in Table 4 concerning the number of admissions to detention
centers for juveniles charged with or adjudicated for fruancy offenses from calendar years 2010
through 2012. It should be noted that the data concerns the number of admissions to detention,
and not the number of cases or children involved. Itis possible for one child to be admitted both
prior to and post-adjudication, or for one child fo be involved in multiple truancy cases. Between
2010 and 2012, detention admissions fell by 8.5 percent, from 480 admissions to 449 admissions.
in the same time period, violations fell by 55.7 percent, from 122 violations to 54 violations.

Table 4
Number of Detention Admissions and Violations in Truancy Cases
from 2010 through 2012

Number of children accused of 84 44 38
truancy held for over 24 hours*

Number of children adjudicated 38 7 16
for truancy held without a valid
court order”

Number of children adjudicated 358 344 340
for truancy held with a valid

court order

Total detention admissions 480 395 | . a4n
Percentage of admissions that 25.4% 12.9% 12.0%

were violations

Percentage change in violations 55.7%
from 2010 fo 2012

Percentage change in detention 6.5%
admissions from 2010 fo 2012

Source: Division of Criminal Justice, Coloradoe Department of Public Safefy
*Detentions in this category are considered violations of federal law and requlations

1228 CFR, Part 31; P.L. 93-415 (1974)



The DCJ also provided the data in Table 5 concerning the number of truancy detention
admissions and violations by judicial district from 2010 through 2012. Throughout the three-year
period, five judicial districts (the 5th, 6th, 7th, 9th, and 14th} had no detention admissions for
truancy cases. Of the 14 judicial districts that had at least one admission in 2010, 10 judicial
districts had fewer detention admissions in 2012 than in 2010. Of the 14 judicial districts that had
at least one violation in 2010, 13 judicial districts had fewer violations in 2012. The 4th Judicial
District had the most detention admissions, with 477 admissions (and 60 violations) over the
three-year period. The 10th Judicial District had the most violations, with 62 violations out of
169 admissions over the three-year period.

Table 5
Number of Detention Admissions and Violations in Truancy Cases by Judicial District
from 2010 through 2012

1 92 admissions; 42 admissions; 43 admissions;
2 violafions 5 violations 1 violation

2 1 admission; 0 admissicns; 0 admissions;
1 violation 0 violations 0 violations

3 1 admission; 2 admissions; 0 admissions;
1 violation 0 violations 0 violations

4 196 admissions; 150 admissions; 131 admissions;
30 violaticns 12 violations 18 violaticns

5 0 admissions; 0 admissions; 0 admissions;
0 violgtions 0 violations 0 violaticns

5] 0 admissions; 0 admissions; 0 admissions,
0 violafions 0 violations 0 violations

7 0 admissions; 0 admissions; 0 admissions;
0 violations O violations 0 violations

8 2 admissions; 1 admission; 4 admissions;
1 violation 0 violations ( violations

2] 0 admissions; 0 admissions; 0 admissions;
0 violations G violations C violations

10 82 admissions; 55 admissions; 32 admissions;
36 violations @ violations 17 violations

11 5 admissions; 18 admissions; 1 admission;
2 violations 0 violations 0 violations

12 1 admission; 0 admissions; 0 admissions;
1 violation G violations 0 viclations

13 11 admissions; 13 admissions; 4 admissions;
7 violations S violations 0 viclations

14 0 admissions; 0 admissions; 0 admissions;
0 violations C violations 0 viclations

15 6 admissions; 2 admissions; 2 admissions;
5 violations 2 violations C viclations




Table § (Cont.)
Number of Detention Admissions and Viclations in Truancy Cases by Judicial District
from 2010 through 2012

16 0 admissions; 10 admissions; 5 admissions;
0 violations 2 viotations 2 violations

17 29 admissions; 6 admissicns; 7 admissions;
19 violations 4 violations 1 violation

18 30 admissions; 53 admissions; 71 admissions;
13 violations 3 viotations 7 violations

19 18 admissions; 41 admissions; 77 admissions;
3 violations 5 violations 2 violations

20 1 admission; 4 admissions; 14 admissions;
1 violation 0 violations 5 violations

21 0 admissions; 0 admissicns; 2 admissions;
0 viclations 0 violations 1 violation

22 0 admissions; 0 admissions; 1 admission;
0 violations 0 violations 0 violations

Source: Division of Criminal Justice, Colorado Department of Fublic Safety

Recent Legislation Concerning Truancy Proceedings

Between 2007 and 2013, the General Assembly enacted seven bills affecting state law on
truancy proceedings. A summary of each bill is provided below, and copies of all bills are available
upon request.

House Bill 13-1021. In the 2013 legislative session, the General Assembly enacted
HB 13-1021, sponsored by Representative Fields and Senator Hudak. The bill contains measures
to ensure that children comply with compulsory school attendance requirements and limits the
length of detention that a court may impose {o enforce those requirements. Under the bill, each
school district must adopt and implement policies and procedures concerning elementary and
secondary school attendance, including policies and procedures for how to work with children who
are habitually truant. The bill specifies that court proceedings to compel compliance with school
attendance laws should be pursued as a last resort approach to address truancy, and only pursued
if a child continues to be habitually truant after the school or school district has created and
implemented a plan to improve the child's school attendance. The bill outlines the actions that the
court may take once the school or school district has initiated court proceedings which may include
a court order to attend school. If a child is found to be in contempt of court for failing to follow a
court order to attend school, the court may issue sanctions that include a sentence for detention
of up fo five days in a juvenile detention facility. The bill also allows children who are under juvenile
court jurisdiction to obtain a General Education Diploma (GED) if the judicial officer or
administrative hearing officer finds i is in the child's best interest to do so, and specifies the
minimum requirements for education services provided in juvenile detention facilities.

House Bill 11-1053. In 2011, the General Assembly enacted HB 11-1053, which was
sponsored by Representative Solano and Senator Steadman. The bill required school districts to
initiate court proceedings against truant children or against the parents of such children in order to
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compel the attendance of the minors in school only as a last resort and after the district has
attempted other options that employ best practices and research-based strategies. The bill also
authorized the court to order, as a sanction after finding a child in contempt, participation in services
for at-risk students.

Senate Bill 09-256. SB 09-256, which was enacted in 2009 and sponsored by Senators
Romer and Bacon and Representatives Pommer and Scanlan, made changes to the distribution
of moeney from the CDE's Expelled and At-Risk Student Services (EARSS) Grant Program during
FY 2009-10. Under the bill, at least one half of any increase in the appropriation for the grant
program during FY 2008-10 was required to go to applicants providing services and supports
designed to reduce the number of truancy cases requiring court involvement and that refiected the
best interests of children and families. The bill specified that such services and supports could
include alternatives to GAL representation in truancy proceedings. A representative from the OCR
stated that this language was intended to clarify that providing services and programs that might
eliminate the need to file a truancy case or appoint a GAL in a truancy case is an appropriate use
of EARSS funds. Under the bill, the CDE was authorized to retain up to three percent of any money
appropriated for the grant program for the purpose of partnering with organizations or agencies that
provide services or supports designed to reduce the number of truancy cases requiring court
involvement. The CDE is required to report annually on the efficacy of such services to the House
and Senate Education Committees. According to the most recent report, in FY 2011-12, 15
school districts received truancy planning grants. The CDE's EARSS
Grant Program evaluations can be found at:
www . cde.state.co.us/DropoutPrevention/EARSS Evaluation htim.

Sepate Bill 09-268. In 2009, the General Assembly enacted SB 09-268, which was
sponsored by Senator Tapia and Representative Pommer. The bili made a number of clarifications
regarding the appointment of professionals in court cases involving children. Specifically, it:

+ precluded the court from bearing the cost of a child's legal representative or a child and
family investigator in a domestic relations proceeding unless both parties in the case are
found to be indigent;

+ allowed the court to appoint a GAL in truancy proceedings in cases where the
appointment is found to be necessary due to exceptional and extraordinary
circumstances;

+ required the court to make specific findings that the appointment of a GAL in certain
delinguency cases is necessary to serve the child's best interests; and

+ clarified when the appointment of a GAL terminates in a delinquency proceeding.

House Bill 09-1243. HB 09-1243, which was enacted in 2009 and sponsored by
Representatives Middleton and Massey and Senator Bacon, siruck a section of the School
Attendance Law that required suspensions and expulsions to be considered unexcused absences
in a school district's attendance policy.

House Bill 08-1336. In 2008, the General Assembly enacted HB 08-1336, which was
sponsored by Representative Terrance Carroll and Senator Spence. The bill required:

. the State Board of Education to adopt guidelines by January 1, 2009, establishing a
standardized calculation for counting unexcused absences of children; and

- every school district fo report annually, starting on or before September 15, 2010, to the
CDE the number of children identified as habitually truant for the preceding academic
year.
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The bill also expanded the types of students that a schootl district may identify as at risk of
suspension or expulsion to include truant children. Previously, only children who had been or were
likely to be declared habitually truant or habitually disruptive were considered at-risk students. The
bill permitted grant funding from the EARSS Grant Program for educational services for truant
services. Previously, school districts and eligible schools could seek funding only for educational
services for expelled students and for those at risk of expulsion.

Senate Bill 07-050. In 2007, the General Assembly enacted SB 07-050, which was
sponsored by Senator Renfroe and Representative Summers. The bill allowed designated school
district employees to represent the district in truancy proceedings. The bill also directed districts
to adopt a resolution authorizing one or more employees as these district representatives.
Previously, attorneys were required to represent districts in truancy proceedings.
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Appendix A

Table 1
Counties within each Colorado Judicial District

1 Gilpin, Jefferson 12 Alamosa, Conejos, Costilla, Mineral,
Rio Grande, Saguache

2 Denver 13 Kit Carson, Logan, Morgan, Phillips,
Sedgwick, Washington, Yuma

3 Huerfano, Las Animas 14 Grand, Moffat, Rouft

4 E! Paso, Teller 15 Baca, Cheyenne, Kiowa, Prowers

5 Clear Creek, Eagle, Lake, Summit 16 Bent, Crowley, Otero

6 Archuleta, La Plata, San Juan 17 Adams, Broomfieid

7 Delta, Gunnison, Hinsdale, Montrose, 18 Arapahoe, Douglas, Elbert, Lincoln

Ouray, San Miguel

8 Jackson, Larimer 19 Weld
9 Garfield, Pitkin, Rio Blanco 20 Boulder
10 Pueblo 21 Mesa
1M1 Chaffee, Custer, Fremont, Park 22 Dolores, Montezuma

Source: Colorado Judicial Branch
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Colorado Department of Education

Truancy Update 2012

Summary of amendments in the past ten years pertaining to:

22-33-104. Compulsory scheol attendance
22-33-107. Enforcement of compulsory school attendance
22-33-108. Judicial proceedings
22-33-22. Identification of at-risk students
22-33-205. Services for expelled and at-risk students — grants - criteria

and

2011-12 school and 2011 court statistics pertaining to:

Habitual Truant Counts
Truancy Court Filings

Janelle Krueger
Program Manager, Expelled and At-Risk Student Services
Office of Dropout Prevention and Engagement
Colorado Department of Education
December 2012
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Introduction

Grants made available to school entities through the Expelled and At-risk Student Services program
are authorized to provide support and services to habitual truants. This includes working with
the student’s family and may include interagency agreements to access specialized services for
the student. This update summarizes policy changes that have emphasized more support to aid
truant students and that have shifted attitudes about the role and function of truancy court. It also
inchides statistics for 2011 truancy court petitions and 2011-12 school district referrals to court.

Definition of Habitually Truant

Per C.R.S. 22-33-107, a child who is “habitually truant” means a child who has attained the age of
six years on or before August 1 of the year in question and is under the age of seventeen years
having:

¢ four unexcused absences from public school in any one month, or

» ten unexcused absences from public school during any school year.

What is currently required of school districts regarding school attendance?

The School Attendance Law of 1963 sets out attendance requirements and exceptions to them.
Among several responsibilities and procedures, Colorado school districts are statutorily required
to adopt policies regarding attendance requirements that provide for excused absences and that
may include appropriate penalties for nonattendance due to unexcused absence. The policy shall
specify the maximum number of unexcused absences a child may incur before judicial
proceedings may be initiated. Each district must have an employee designated to act as an
attendance officer.

Districts must adopt policies to identify students at risk of suspension and expulsion, of which the
policies may also include identifying students af risk of being declared habitually truant. Districts
must have policies and procedures concerning habitual truants to include the provisions of a plan
developed with the goal of assisting the child to remain in school. Districts must annually report
the mumber of habitual truants to the Colorado Department of Education. As a last resort, and
after a district has attempted other options/alternatives to court, districts shall initiate court
proceedings to compel compliance with the compulsory school attendance law.

Summary of Legislative Amendiments in the Past Ten Years

2002 - Judicial Proceedings — Re: Incarceration for Violation of a Valid Court Order
H.B. 02-1079 Allows the court to impose on a juvenile incarceration in a juvenile detention facility
for violating a valid court order under the "School Attendance Law of 1963" pursuant to any rules
promulgated by the Colorado Supreme Court.



2006 - Compulsory School Act ~ Re: School attendance age increased from 16 to 17
5.B. 06-73 Raises the age of emancipation from compulsory school attendance from 16 to 17 years

and applies the increase in age to the definition of habitual truant. (The age was lowered from 7 to 6
in 2007.)

2006 — Judicial Proceedings — Re: Court jurisdiction to review a board of education’s decision
H.B. 06-1112 Judicial proceedings. Aligns a court’s judicial review of a [school board’s expulsion]
hearing decision pursuant to rule 106 (a) (4) of the Colorado rules of civil procedure to RULE 3.8 OF
THE COLORADC RULES OF [UVENILE PROCEDURE.

In this context, 106{a}(4} pertains to governmental bodies exercising quasi-judicial functions that may have
exceeded its jurisdiction or abused its discretion, and there is no plain, speedy and adequate remedy
otherwise provided by law.

Rule 3.8. Status Offenders,

Juveniles alleged to have committed offenses which would not be a crime if committed by an adult (ie,,
status offenses), shall not be detained for more than 24 hours excluding non-judicial days unless there has
been a detention hearing and judicial determination that there is probable cause to believe the juvenile has
violated a valid court order (JOF 560). A juvenile in detention alleged to be a status offender and in
violation of a valid court order shall be adjudicated within 72 hours exclusive of non-fudicial days of the
time detained. A juvenile adjudicated of being a status offender in violation of a valid court order (JDF 561)
may not be disposed to a secure detention or cotrectional placement unless the court has first reviewed a
written report JDF 562} prepared by a public agency which is not a court or law enforcement agency. The
purpese of the report is to provide the court with useful information prior to sentencing. The report shall
address the juvenile's behavior and the circumstances which brought the juvenile before the court and shall
assess whether all less restrictive dispositions have been exhausted or are clearly inappropriate. The court
is not bound by the recommendations contained in the report. The written report must be signed and dated
either before or on the date the juvenile is sentenced to detention. Nothing herein shall prohibit the court
from ordering the placement of juveniles in shelter care where appropriate, and such placement shall not
be considered detention within the meaning of this rule. Juveniles alleged to have violated C.R.S. 18-12-
108.5 or adjudicated delinquent for having violated C.R.5, 18-12-108.5 are exempt from the provisions of
this rule.

2007 - Judicial proceedings — Re: School representatien in truancy proceedings not limited to
attorneys
5.B. 07-50 Allows a school district board of education, by resolution, to authorize one or more
employees of the school district to represent the school district in truancy proceedings, even though
the employee is not an attorney.

2008 - Compulsory School Attendance — Re: Standardized calculation of unexcused absences
H.B. 08-1336 Requires the state board of education to adopt guidelines for the standardized
calculation of unexcused absences of students from school. Requires the department to post this
information on the internet, Allows the department to post information on the internet concerning
effective, research-based, truancy- and dropout-prevention programs for the benefit of school
districts.

2008 — Enforcement of Compulsory School Attendance - Re: School counts of Habitual Truants
H.B. 08-1336 Requires a school district to report annually to the department of education conceming
the number of students who are habitually truant.



2008 — Expulsion Prevention Programs — Re: Truants considered “at-risk” and grant-funded
services
H.B. 08-1336 Allows a school district to include truant students when identifying students who are
at risk of suspension or expulsion from school. Allows certain entities to apply for grants from the
expelled and at-risk student services grant program to serve students who are truant. (Author’s note:
This is not intended to suggest that suspension and expulsion are appropriate responses fo truancy.)

2009 - Compulsory School Attendance - Re: Suspension and expulsions declared to be excused
absences
H.B.09-1243 Requires that a suspension or expulsion count as an excused absence under a school
district's attendance policy

2009 — Expulsion Prevention Programs — Re: Additional grant funds to reduce court referrals
S.B.09-256 - Requires the state board to award at least half of any increase in the appropriation for
the expelled and at-risk student services grant program for the 2009-10 fiscal year to grant applicants
that provide services and supports that are designed to reduce the number of fruancy cases
requiring court involvement and that also reflect the best interests of the students and families.
Authorizes and encourages the department to retain up to an additional 2% of any moneys
appropriated to the expelled and at-risk student program to partner with organizations or agencies

_ that provide services and supports that are designed to reduce the number of truancy cases
requiring court involvement and that also reflect the best interests of students and families.

e As aresult of this amendment, the Colorado Department of Education awarded $635,700 to
seven Denver-metro area grantees that had the highest numbers of referrals to truancy court.

2011 — Judicial Proceedings — Re: Truancy Court as a last resort and promotion of alternatives to court
H.B. 11-1053 The initiation of court proceedings against a truant minor to compel compliance with
the compulsory attendance statute shall be initiated by a school district as a last-resort approach, to
be used only after the school district has attempted other options for addressing truancy that
employ best practices and research-based strategies to minimize the need for court action and the
risk of detention orders against a child or parent. Additionally, a couzt may order participation in
services provided by community organizations and through inter-agency agreements.

Additional Grant-Funded Support, 2011-12

As aresult of H.B.11-1053, the Colorado Department of Education utilized a portion of Expelled and At-
Risk Student Services (EARSS) grant funds for a 6-month Truancy Reduction Planning Grant.

Eligible applicants were those that had a record of referring truants to court in 2008, 2009, 2010 and that
were not currently funded with an EARSS grant. Funds were awarded to 15 school districts.

The expressed purpose of the grant was to reduce referrals to court.



Colorado Statistics Related to Habitual Truancy and Court Filings

Percent of Habitual Truants in Court
The percent of habitual truants referred to court cannot be calculated on the following data alone. Habitually
truant counts cover the fall/spring school year. Court data covers a January through December calendar year.
On average, with overlapping calendar and school years, less than 4% of habitual truants are referred to court.

Considering the tens of thousands of habitualiy truant students in each of the past three years, and less than
3,000 court petitions in each of the past three years, the data indicate that school districts utilize successful
interventions in the majority of cases and utilize court as a means of last resort.

The statewide pupil count
for the 2011-2012 school
year increased 10,949

from the previous year.
This brought the total
count of public school
students to 854,265.

School Year
School Level | 2009-10% 2010-11 | 2011-12
Elementary 31,994 23,808 21,670
Middle 14,370 12,114 11,118

*H.B.08-1336 required school districts to report the
number of habitual truants to the Colorado Department
of Education. Following the adoption of rules by the
State Board of Education o standardize the caiculation
of unexcused absences, the 2009-10 school year was the
first year the counts were reported.

Number of Students

Colorado School Habitually Truant Counts
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School Year

2008 2009 2010 2011
Number 3,209 2,880 2,714 2,752
Truancy Court Petitions
A Needs Assessment of Truancy 3300 -
3,200 .
Courts report produced by the & 2,100 <
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Judicial Counties Total
District within the
judicial district
for truancy
filings
4 El Paso, Teller 534 )
19 Weld 442
1 Jefferson 408
Arapahoe,
18 Douglas 302
17 Adams 241
20 Boulder 211
2 Denver 203
10 Pueblo 154
21 Mesa /

Subtotal:

Logan,.Morgan

11 Fremont, Park 19
] Larimer 16
16 Bent, Otero 15 .
Huerfano, Las
3 Animas 11
22 Montezuma 9
12 Alamosa 8
15 FProwers 3
6 La Plata 7
7 Montrose 7
14 Moffat, Routt 5
9 Garfield 4
5 Lake 2

In calendar year
2011, 95% of
the state's
truancy court
filings were in
these 9 judicial
districts.

The following nine school
districts accounted for 73% of
the 2011-12 school year truancy
filings.
JEFFERSON COUNTY 414
EL PASO DISTRICT 11 410

{Colorado Springs)
WELD RE-6
(Greeley) 355
DENVER PUBLIC 205
SCHOOLS
ADAMS ARAPAHOE 287
148
{Aurora)
BOULDER VALLEY 128
(Boulder)
ST. VRAIN VALLEY
117
(Longmont)
MESA CO VALLEY 115
(Grand Junction)
PUEBLO 60 115
(Pueblo City Schools)

Spreadsheets of annual school-by-school truancy rates can

be found at:

http:([WWW.cde.state.co.us{cderevalgtruancystaﬁstics.htm

For rate calculations, truancy other than habitual refers to

unexcused absences in general.

Sources:

Legislative Summary: Bill Digest, http.//www.state.co.us/gov dirfleg dir/olls/digest of bilis.htm
Rule 3.8 Status Offenders: Colorado Court Rules, http://www.lexisnexis.com/hottopics/colorado/
Habitually Truant Data: Data Services, Colorado Department of Education

Truancy Court Filings: Division of Planning and Analysis, Colorado judicial Branch
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Attachment B

Chief Justice Directive 04-04
Amended July 2011

SUPREME COURT OF COLORADO
OFFICE OF THE CHIEF JUSTICE

APPOINTMENT OF STATE-FUNDED COUNSEL IN
CRIMINAL AND JUVENILE DELINQUENCY CASES AND FOR
CONTEMPT OF COURT

Statutory Authority

The federal and state constitutions provide that an accused person has the right to be represented
by counsel in criminal prosecutions. This constitutional right has been interpreted to mean that
counsel will be provided at state expense for indigent persons in all cases im which actual
incarceration is a likely penalty, unless incarceration is specifically waived as a sentencing option
pursuant to §16-5-501, C.R.S., or Alabama v. Shelton, 535 U.S. 654 (2002), or there is a waiver
of the right to counsel at the advisement.

. State funds are appropriated to the Office of the Public Defender to provide for the representation

of indigent persons in criminal and juvenile delinquency cases pursuant to §21-1-103, C.R.S.

State funds are appropriated to the Office of Alternate Defense Counsel to provide for the
representation of indigent persons in criminal and juvenile delinquency cases in which the Public
Defender declares a conflict of interest pursuant to §21-2-101, C.R.S.

Section 19-2-706(2), C.R.S., provides for the representation of juveniles in delinquency cases in
which (1) the parent or legal guardian refuses to retain counsel for the juvenile, or (2) the court
finds such representation is necessary to protect the interest of the juvenile or other parties
involved in the case. When such an appointment is necessary and the juvenile does not qualify
for representation by the Public Defender or the Office of Alternate Defense Counsel, the Judicial
Department will pay for the costs of counsel and investigator services. However, reimbursement
to the state may be ordered, as outlined in this directive.

Colorado Rules of Civil Procedure 107 and 407 provide for the appointment of counsel to an
indigent person cited for conteinpt where a jail sentence is contemplated. If the court appoints
private counsel to prosecute a contempt action or to represent an indigent party for contempt
charges, the Judicial Department will pay for counsel, as there is no statutory authority for the
Public Defender or the Alternate Defense Counsel to represent clients for the sole purpose of
addressing contempt charges.

Indigency Determination

A defendant in a criminal case or a juvenile’s parent or legal guardian in a delinquency case must
be indigent to be represented by the Public Defender or by Alternate Defense Counsel, in cases of
Public Defender conflict, at state expense. Such person(s) must also be indigent or otherwise
qualify for court-appointed counsel as described in Section III for the court to authorize the
payment of certain costs/expenses. Any defendant in a criminal case, or the juvenile’s parent,
guardian, or legal custodian in a delinquency case, requesting court-appointed representation on
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the basis of indigency must complete Form JDF208, Application for Public Defender, Court-
Appointed Counsel or Guardian ad Litem, signed under oath.

B. An indigent person is one whose financial circumstances prevent the person from having equal
access to the legal process (Attachments A, B, and C).

C. Pursuant to §21-1-103 (3), C.R.S., the initial determination of indigency shall be made by the
Public Defender subject to review by the court. Therefore, all persons seeking court-appointed
representation shall complete form JDF208 and shall first apply with the Office of the Public
Defender. The Public Defender will determine if the defendant, or a juvenile’s parent or legal
guardian in a delinquency case, is eligible for representation in accordance with the fiscal
standards.

D. In all cases, the court retains jurisdiction to determine whether the person is indigent based on all
the information available. Upon receipt of the finding by the Public Defender on the issue of
eligibility for representation in accordance with the fiscal standards, the court shall review the
person’s application for Public Defender, including any requests for exception to the
determination of the Public Defender. Based on a review of all information avatilable, the court
shall enter an order either granting or denying the person’s request for appointment of the public
defender. The court may use the judicial district’s Collections Investigator(s) to provide a
recommendation to the court relative to the above determinations, if additional analysis is
needed.

E. If the court finds the person indigent and appoints the Public Defender, or in the case of a
conflict, the Alternate Defense Counsel, the court may consider ordering the person to make
reimbursement in whole or in part to the State of Colorado pursuant to law using the process
described in Section V. of this Chief Justice Directive.

F. An atforney or other person appointed by the court on the basis of one or more party’s inability to
pay the costs of the appointment shall provide timely notice to the court in the event financial related
information is discovered that would reasonably call into question the party’s inability to pay such
costs. The court shall have the discretion to reassess indigence, and for purposes of possible
reimbursement to the state, the provisions of Section V. of this Chief Justice Directive shall apply.
Based upon a reassessment of a party’s financial circumstances, the court may terminate a state-paid
appointment, require reimbursement to the State of Colorado of all or part of the costs incurred or to
be incurred, or continue the appointment in its current pay status.

I11. Guidelines for Appointment of Counsel

A. Appointment of Public Defender

1. Appointments on the Basis of Indigency: To be eligible for representation by the Public
Defender (PD), a defendant, or a juvenile’s parent or legal guardian in a delinquency case,
must be indigent, as defined above and determined by the PD, subject to review by the court.
If such person is indigent, the court shall appoint the PD, except as otherwise provided in
paragraph III.B.

2. Appointments To Assist in Motions Under Rule 35 of the Colorado Rules of Criminal
Procedure: An indigent defendant may be entitled to representation by the PD to assist in
motions under Rule 35 if the court does not deny the motion under Crim. P. 35(c)(3)(IV). If

2
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another attorney represents the defendant and withdraws, the PD may be appointed if the
defendant is indigent and there is no conflict with such representation.

3. Appointments for Appeals:

a. The court or the PD shall reassess the indigency status of a defendant who requests
court-appointed counsel, as described in Section I.A., for purposes of appeal.

b. When an indigent person has an Alternate Defense Counsel attorney for the trial of a
criminal or delinquency case, the P shall be appointed to represent the defendant on
appeal unless the court determines that the PD has a conflict of interest.

B. Appoiniment of Alternate Defense Counsel

The Office of Altemate Defense Counsel (QADC) shall maintain a list of qualified attorneys for
use by the courts in making appointments. Upon appointment of an Alternate Defense Counsel
attorney, the clerk shall notify the OADC’s designee. No more than one attorney may be
appointed as counsel for an indigent person except in specific exceptional circumstances.
Accordingly, upon specific written request by counsel for appointment of an additional attorney
to assist in the defense of an indigent person, the OADC may approve appointment of an
additional attorney for good cause shown. Such requests should be made in writing and directed
to the OADC. Alternate Defense Counsel shall be appointed under the following circumstances:

I

Conflict-of-Interest Appointments: The PD shall file a motion or otherwise notify the court
to withdraw in all cases in which a conflict of interest exists. The court shall appoint an
Alternate Defense Counsel attorney to represent indigent persons in cases in which the court
determines that the PD has a conflict of interest and removes the PD from the case. The
OADC is responsible by statute to handle all PD conflict cases. Therefore, the OADC shall
establish policies and procedures to cover instances when Alternate Defense Counsel has a
conflict.

Appointments To Assist in Motions Under Rule 35 of the Colorado Rules_of Criminal
Procedure: An indigent defendant may be entitled to conflict-free counsel to assist in
motions under Rule 35 if the court does not deny the motion under Crim. P. 35(c)(3)}IV) and
if the PD notifies the court that a conflict of interest exists. The provisions of II1.B.1. above
shall be followed in appointing an Alternate Defense Counsel attorney.

. Appointments for Appeals: If the court determines that the PD has a conflict of interest, it

shall set forth in a written order the reason for the conflict of interest and the court shall
appoint an Alternate Defense Counsel attorney to represent the defendant.

C. Appointment of Other Counsel

1.

The Clerk of Court or the District Administrator shall maintain a list of qualified private
attorneys from which appointments shall be made under this section. Private counsel
appointed under the following circumstances will be paid by the Judicial Department as
established in this directive:

a. Exceptional Circumstances: Counsel in Juvenile Delinguency Cases if Parties are Not
Indigent: The parents/legal guardians of juveniles are routinely expected to retain
and pay for their own private counsel. Upon any request that the State of Colorado /

3
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Judicial Department pay counsel fees and costs, the initial determination shall be
whether the party(ies) are indigent, and if so, the Public Defender or ADC shall be
appointed, as described above. If the juvenile and parents/guardians are not indigent,
the court may appoint counsel in a juvenile delinquency case with consideration for
the following:

i,  Counsel may be appointed if the court deems representation by counsel is
necessary to protect the interests of the juvenile or of other parties or if the
parent or guardian refuses to retain counsel, pursuant to §19-2-706(2), C.R.S.

ii.  If such appointment is made by the court gnd the juvenile and parents/guardians
are not indigent (and therefore not eligible for representation by the Public
Defender or ADC), the court shall order the parent or guardian to reimburse the
court for the costs of counsel and if applicable, investigator appointment.

iii. The court may waive the requirement that the parent/guardian reimburse the
costs of representation if the court finds good cause for the refusal to retain
counsel, such as when a family member is alleged to be the victim of the
Juvenile’s actions.

Appointments of Advisory Counsel: There is no constitutional right to the
appointment of advisory counsel to assist a pro se defendant. However, pursuant to
case law, the court may appoint private advisory counsel either 1} at the request of an
indigent pro se defendant, or 2) over the objections of an indigent pro se defendant to
ensure orderly proceedings and to provide assistance to the defendant. If the cowrt
appoints private advisory counsel for an indigent pro se defendant in a criminal case,
the Judicial Department will pay for counsel, as there is no statutory authority for the
Public Defender or the Alternate Defense Counsel to advise pro se defendants,

Appointments of Contempt Counsel: Private counsel may be appointed as a special
prosecutor or as counsel for an indigent person facing contempt charges when
punitive sanctions may be imposed, in accordance with Rule 107(d) and 407(d) of the
Colorado Rules of Civil Procedure. Costs and reasonable attorney’s fees in
connection with the contempt proceeding may be assessed at the discretion of the
court.

Appointments of Counsel for Grand Jury Witnesses: A witness subpoenaed to appear
and testify before a grand jury is entitled to assistance of counsel pursuant to §16-5-

204, C.R.S. For any persen financially unable to obtain adequate assistance, counsel
may be appointed at state expense. Pursuant to case law, no attorney who provides
counsel in the grand jury room may represent more than one witness in a single
investigation without grand jury permission. If the court appoints counsel for an
indigent witness before a grand jury, the Judicial Department will pay for counsel, as
there is no statutory authority for the Public Defender or the Alternate Defense
Counsel to represent grand jury witnesses.

Appointments of Counsel for Witnesses: An indigent witness subpoenaed to appear
and testify in a court hearing may be appointed counsel if the witness requests
counsel and the judge determines the appointment of counsel is necessary to assist the
witness in asserting his or her privilege against self-incrimination. If the court
appoints counsel for an indigent witness for this purpose, the Judicial Department
will pay for counsel, as there is no statutory authority for the Public Defender or the
Alternate Defense Counsel to represent a witness.
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2. For appointments under this section, the appointing judge or magistrate shall, to the extent
practical and subject to attorney-client privilege, monitor the actions of the appointee to ensure
compliance with the duties and scope specified in the order of appointment.

3. Atiorneys appointed under this section shall notify the State Court Administrator, in writing,
within five (5) days of any malpractice suit or grievance brought against them.

4. Appointees shall maintain adequate professional Hability insurance for all work performed. In
addition, appointees shall notify the State Court Administrator, in writing, within five (5) days if
they cease to be covered by said liability insurance and shall not accept court appointments until
coverage is reinstated.

Guidelines for Payment

. Public Defender Costs

The Public Defender’s Office has attorneys on staff (Deputy Public Defenders) to accept
appointments. Court costs and other expenses incurred by the Public Defender shall be billed to
the Public Defender's Office in accordance with that office's policies and procedures.

Otfice of Alternate Defense Counsel Costs

Claims for payment of counsel and investigator fees and expenses shall be filed with the OADC.
A schedule of maximum hourly rates and maximum tofal fees for OADC state-funded counsel
and investigators is shown in Attachment D (1). Court costs imcurred by Alternate Defense
Counsel attorneys and investigators shall be billed to the OADC in accordance with that office's
policies and procedures.

Other Court-Appointee’s Costs

The fees and costs associated with appointments described under section IIL. C. shall be paid by
the Judicial Department as follows:

1. Fees and Expenses: Appointments may be made by the courts on an non-contract hourly fee
basis or contract basis as set forth by the State Court Administrator’s Office. A schedule of
maximum hourly rates and maximum total fees for state-funded counsel and investigators is
shown in Attachment D (2). Upon appointment of counsel or other appointee, court staff
shall enter the appointment in the ICON/Eclipse computer system and complete the
appointment on the CAC system for payment and tracking purposes. Claims for payment on
hourly appointments shall be entered in the Department’s Internet-based payment system
{CACS); or, if the Financial Services Division of the State Court Administrator’s Office has
granted the appointee an exception to the requirement to invoice using CACS, claims for
payment shall be filed with the District Administrator in the respective judicial district on the
Request and Authorization for Payment of Fees (form JDF207). Claims for payment on flat-
fee, contract appointments shall be entered in the Department’s Internet-based payment
system (CACS); or, if the I'inancial Services Division of the State Cowrt Administrator’s
Office has granted the appointee an exception to the requirement to invoice using CACS,
such claims for payment shall be filed with the State Court Administrator’s Office using the
process and format required by that office. All requests for hourly payment must be in
compliance with Guidelines for Payment of Court-Appointed Counsel and Investigators Paid

5
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by the Judicial Department for ltemized Fees and Expenses on an Hourly Basis (Attachment
E) and shall follow the Court-Appointed Counsel and Investigators Procedures for Payment
of Fees and Expenses (Attachment F). All houtly payment requests shall be reviewed by the
District Administrator or his/ber designee to ensure that all charges are appropriate and in
compliance with this directive and applicable fiscal policies and procedures, before
authorizing the request. The Office of the State Court Administrator may review, verify, and
revise, when appropriate, authorizations for payment. All incomplete or erroneous claims will
be returned to the attorney or investigator with an explanation concerning the issue(s)
identified.

Court Costs, Fxpert Witness Fees. and Related Expenses: Costs incurred by counsel shall be
pre-approved, billed to and paid by the appointing court. Court costs include such items as:
expert and standard witness fees and expenses, service of process, language interpreter fees,
mental health examinations, transcripts, and discovery costs. Payment of all court costs shall
be in accordance with applicable statutes, Chief Justice Directives, and other policies and
procedures of the Judicial Department, including the Maodated Costs chapter of the Judicial
Department’s Fiscal Policies and Procedures manual. OQut-of-state investigation travel
expenses incurred by the appointee must be accompanied by appropriate travel receipts.

Investigator Appointments: If a court appointed attorney paid by the Judicial Department
requires the services of an investigator, he or she shall submit a motion to the court
requesting authority to hire an investigator. The court shall authorize such appointments as
the judge or magistrate deems necessary, and shall issue an order authorizing the amount of
investigator fees and expenses that may be incurred, not to exceed the maximum fees set
forth in Attachment D (2). The Judicial Department shall pay for investigator services under
these circumstances.

. Online Appointee Billing: Appointees shall invoice the Judicial Department using the
Department’s Internet-based system (CACS) according to the policies and procedures set
forth by the State Court Administrator’s Office. An appointee may request an exception to
this requirement by contacting the Financial Services Division at the State Court
Administrator’s Office. In the request, the appointee shall describe the extenuating
circumstances preventing the use of CACS for invoicing. The Director of Financial Services
or his/her designee shall review such requests and shall have final decision authority
concerning the granting or denial of the request. Failure of an appointee to learn or avail
him/herself of training on the use of CACS is not sufficient cause to warrant an exception.

To maintain the security and integrity of CACS, appointees shall immediately notify the
Director of Financial Services, or his/her designee, in writing, of any changes in appointee’s
staffing or practice that may require cancellation or other changes in the CACS login
authority or credentials of appointee or appointee’s staff.

Failure of appointee to appropriately use CACS shall be sufficient grounds for denial of
payment and may result in removal from consideration for future appointments.



D.

E.

Chief Justice Directive 04-04
Amended July 2011

Court Costs, Expert Witness Fees and Investigator Fees of an Indigent Party who is Not
Appointed Counsel

1. In certain circumstances, a defendant’s court costs, expert witness fees, and/or investigator
fees may be paid by the Judicial Department even though the defendant is not being
represented by state-funded counsel (i.e., Public Defender; Alternate Defense Counsel;
Judicial-paid counsel). Payment by the local court is appropriate if any of the following
statements apply:

a) The defendant is indigent and proceeding pro se;

b) The defendant is indigent and receiving pro bono, private counsel;

¢) The defendant is receiving private counsel but becomes indigent during the course of
the case, and the court has determined that the defendant lacks sufficient funds to pay
for court costs, and that it would be too disruptive to the proceedings to assign the
Public Defender or Alternate Defense Counsel to the case.

2. Court costs include such ifems as: expert and standard witness fees and expenses, service of
process, language interpreter fees, mental health examinations, transcripts, and discovery
costs. An investigator appointed by the court under this section shall be paid in accordance
with the rates and maximum fees established in Attachment D (2). A motion requesting
authorization to hire an investigator, to pay court costs, or for expert witness fees shall be
submitted to the court. The Court shall authorize such appeintments or payments as the judge
or magistrate deems necessary, and shall issue an order anthorizing the amount of the costs,
fees and expenses that may be curred under this section. For maximum rates for payment
of expert witnesses, see CJD 87-01, as amended.

In instances in which fees for activity such as travel time, waiting time, and mileage expenses
were incurred simultaneously for more than one court appointment, appointees shall apportion
the fees or expenses across cases, as applicable. (For example, traveling to/from court would be
billed 50% on the client A appointment and 50% on the client B appointment if the appointee
made one trip to cover both ¢clients’ hearings.)

Reimbursement to the State

If the court determines, at any time before, during the course of the appointment (at the court’s
discretion if questions concerning indigence arise), or after the appointment of state-funded
counsel, that the person has the ability to pay all or a part of the expenses for representation
including related, ancillary costs, the court shall enter a written order that the person reimburse
all or a part of said expenses and inform the responsible party of this obligation. Such order shall
constitute a final judgment including costs of collection, and may be collected by the state in any
manner authorized by law. The court’s financial review concerning ability to pay counsel fees
and costs may be accomplished with the use of the judicial district’s Collections Investigator. If
the defendant is placed on probation, the court may require payment for the costs of
representation as one of the conditions of probation.

If the court appoints counsel for a juvenile in a delinquency case because of the refusal of a non-
indigent parent, guardian, or other legal custodian to retain counsel for the juvenile, the court
shall order the responsible party(ies) (unless the county department of social services or the
Department of Human Services is the responsible party) to reimburse the state for the costs of
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counsel unless the court finds there is good cause for the refusal to retain counsel pursuant to
§19-2-706(2)b), C.R.S.

Collection of fees and costs related to court-appointed representation may be referred to the
Collections Investigator or a private collector that has an agreement for such collection services
with the State Court Administrator’s Office.

Costs for representation provided may be assessed against the responsible party(ies) at the fixed
hourly rate for state-funded private counsel, at the state-funded counsel flat fee rate, or at the
hourly cost of providing legal representation by the Public Defender or Alternate Defense
Counsel for the number of hours reported by counsel to the court. Other costs incurred for the
purposes of prosecution of the case may also be assessed including, for example, costs for
transcripts, witness fees and expenses, and costs for service of process. In addition, the
responsible party(ies) may be required to pay costs of collection. Costs incumred for
accommodations required under the Americans with Disabilities Act, such as hearing interpreter
fees, may not be assessed. '

Complaints

All written complaints and documentation of verbal complaints regarding the performance of any
state-paid counsel shall be submitted to the District Administrator.

All complaints shall be referred by the District Administrator to the appropriate agency or person.
Public Defender complaints shall be submitted to the Public Defender’s Office. Complaints against
an Alternate Defense Counsel attorney shall be submitted to the Alternate Defense Counsel Office.
The District Administrator will forward all other complaints to the presiding judge or, if appropriate,
the Chief Judge of the district unless a conflict exists due to the judge’s involvement in a pending
case. If a conflict exists, the District Administrator will forward the complaint to another judge
designated for that purpose.

If the complaint involves an attorney and the reviewing judge or District Administrator determines
that the person may have violated the Colorado Rules of Professional Conduct, the information shall
be filed with the Colorado Supreme Court Office of Attomey Regulation Counsel. The Regulation
Counsel shall advise the reporting judge or District Administrator and the State Court Administrator
of the final cutcome of the investigation.

Copies of all written complaints and documentation of verbal complaints regarding state-paid
counsel shall be forwarded by the District Administrator to the State Court Administrator’s Office.
The State Court Administrator may investigate a complaint and take action he/she believes is
necessary to resolve any concerns or issues raised by the complaint. Such action may include, but is
not limited to, terminating the contract with the attorney.
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VII. Sanctions

A. All contracts with the Judicial Department for appointments addressed in this Chief Justice Directive
shall include a provision requiring compliance with this Chief Justice Directive. Failure to comply
with this Directive may result in termination of the contract and/or removal from the appointment
list.

B. Judges and Magistrates shall notify appointees that acceptance of the appointment requires

compliance with this Directive, and that failure to comply may result in termination of the current
appointment and/or removal from the appointment list.

CID 04-04 is amended and adopted effective July 1, 2011,

Done at Denver, Colorado this __ 28"  day of June, 2011.

fs/
Michael L. Bender, Chief Justice




Applicant Name

Court

Attachment A

Chief Fustice Directive 04-04

Case Number

Case Name

FISCAL STANDARDS - ELIGIBILITY SCORING INSTRUMENT

Use information from Form JDF208 and information provided by applicant during screening interview. Circle the points in the category that applies and

transfer to the “Points” column. Tota! at end.

Factor Points
1. Income Guidelines At or below guidelines Up to 10% above { 11% to 75% above
Gross income from all members of the househoid who conribute guidelinas guidelines {Not
monetarily to the common support of the household. Income eligible if income is
categories include: wages, including tips, salaries, cormissions, payments 759
recelved as an independent contractor for labor or services, bonuses, more ﬂ?an_ 5%
dividends, severance pay, pensions, retirement benefits, royalties, above guidelines.)
interestinvestment eamings, trust income, annuities, capital gains, Social
Security Disability {SSD), Social Security Supplemental Income (S3I),
Workman's Compensation Benefits, Unemployment Benefits, and alimony.
Gross income shall not include income from TANF payments, food
stamps, subsidized housing assistance, veterap's benefits earned
from a disability, child support payments or other public assistance
programs.
NCTE: Income from roommates should not be considered if such
income is not commingled in accounts or otherwise combined with
the Applicant’s income in a fashion which would allow the applicant
proprietary rights to the roommate’s income.) 150 100 0
2. Expenses vs. Income Manthly expenses | Monthly expenses are | Monthly income
(Expenses for nonessential items such as cable television, club | gxceed income by over | within $100 of income | exceeds expenses
memberships, entertainment, dining out, alcohol, cigarettes, efc.,
shall not be included.) - $100 by over $100
50 25 0
3. Charge (most severe) vs. Assets which Class 1 — Class 3 [ Class 4 - Class 6 | Class 1 - Class 3 E
could be used to pay defense costs Felony or Habitual | Felony Misdemeanor  or
{Assets to include cash on hand or in accounts, stocks, bonds, | Offender related jailable Traffic
certificates of deposit, equity, and personal property or
investments which could readily be converted into cash without
jeopardizing the applicant's ability to maintain home and
employment.)
Assets $0 - $750 150 125 50
Assets §751 - $1,500 125 100 25
Assets $1,501 - $2,500 100 75 0
Assets $2,501 - $5,000 75 50 0
Assets $5,001 - $7,500 50 25 0
Assets $7,501 - $10,000 25 0 0
Assets over $10,000 0 0 0

TOTAL POINTS

150 or greater

Less than 150

O indigent - Eligible for Public Defender

Section 21-1-108, C.R.S.)

(Note: Reimbursement of costs of representation may be ordered by the court pursuant to

1 Not Eligible for State-Funded Counsel

{1 EXCEPTION REQUESTED TO[ ALLOW / DISALLOW ] APPOINTMENT OF
[ PUBLIC DEFENDER / ALTERNATE DEFENSE COUNSEL (if PD confiict) | NOTWITHSTANDING
THE ABOVE SCORE. (Documentation justifying request is attached.)

Evaluated by

Print/Type Name

Evaluator Signature

Date
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Revised March 2013
INCOME ELIGIBILITY GUIDELINES
{amended January, 2013)
Family Size Monthly Meonthly Monthly Yearly Yearly Income | Yearly Income
Income* Income plns Income plus Income* plus 10% plus 75%
10% 75%
1 $1,197 $1,317 $2,095 $14.363 $15,799 $25,134
2 $1,616 SL777 $2,827 $19,388 $21,326 $33.928
3 $2,034 $2,238 $3,560 $24,413 $26,854 342,722
4 $2,453 $2,698 $4,293 $29,438 $32.381 $51,516
3 $2,872 $3,159 35,026 $34,463 $37,909 $60,309
6 $3,291 $3,620 $5,759 $39,488 $43,436 $69,103
7 $3,709 $4,080 $6,491 $44 513 $48,964 $77,897
8 $4,128 34,541 $7.224 $49,538 $54.491 386,691
* 125% of poverty level as determined by the Department of Health and Human Services
For family units with more than eight members, add $335 per month to "monthly income" or $4,020 per
year to "yearly income" for each additional family member,
Source: FEDERAL REGISTER (78FR5182, 01/24/2013)
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FISCAL STANDARDS: PROCEDURES FOR THE DETERMINATION OF ELIGIBILITY

FOR COURT-APPOINTED COUNSEL ON THE BASIS OF INDIGENCY

A determination of indigency is necessary for certain appointments addressed in Chiel Justice
Directive 04-04. Any defendant in a criminal case, or the juvenile’s parent, guardian, or legal
custodian in a delinquency case, requesting court-appointed counsel on the basis of indigency must
apply for counsel as described below. The Public Defender and court staff will determine the
applicant’s eligibility for appointment of counsel in accordance with the following procedures:

The defendant shall apply for the Public Defender by completing the Application for Court-
Appointed Counsel, form JDF208 (Judicial Departiment Form).

If the defendant is in custody and cannot post or is not allowed bail, the Public Defender may
automatically elect to represent the defendant, and will notify the court either verbally or in
writing of the circumstances.

If the defendant’s income (or that of a juvenile defendant’s parents/guardians) is at or below the
income eligibility guidelines and he or she has no assets, as determined on form JDF208, the
Public Defender may automatically elect to represent the defendant, and will submit the form
JDF208 to the court to demonstrate eligibility.

If the defendant’s income (or that of a juvenile defendant’s parents/guardians) is more than 75
percent above the income eligibility guidelines, the Public Defender will note that the defendant
is ineligible for court-appointed counsel, and will submit the form JDF208 fo the court to
demonstrate ineligibility.

If eligibility or ineligibility cannot be determined as described above, the eligibility-scoring
instrument (Attachment A, CJD 04-04) will be completed, using information obtained on form
JDF208. The form is designed to use income and expenses to determine basic eligibility, with an
added factor for assets available to pay for an attorney. The points assigned in the “asset”
category take into account both the dollar value of the assets and the class type of charges against
the defendant. This is to address variations in the types of expenses that might be incurred due to
the nature of the charges.

The total score will determine whether the defendant will be represented by the Public Defender
(or the Alternate Defense Counsel in case of Public Defender conflict), or whether the defendant
is not eligible for representation at state expense on the basis of indigency. The Public Defender
or defendant may request an excepfion to the eligibility determination based on the score and
may submit documentation of the reasons for the exception to the court, which then has the
opportunity to make an appointment decision based on all of the information.
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ALTERNATE DEFENSE COUNSEL
MAXIMUM HOURLY RATES !

ADC Fees No Distinction of [n/Qut of Court Hours  Effective Date*
Death Penalty Case (excludes travel)
Attorney $85.00 per hour July 1, 2006
Investigator $39.00 per hour July 1, 2006
Type A Felonies $68.00 per hour Tuly 1, 2008
Type B Felonies $65.00 per hour July 1, 2008
Juvenile, Misdemeanor & Traffic $65.00 per hour July 1, 2008
Authorized Investigator $36.00 per hour July 1, 2007
Authorized Paralegal/l.egal Assistant $25.00 per hour July 1, 2007
Travel (regardless of type of case)
Attorney $65.00 per hour July 1, 2008
Investigator $36.00 per hour July 1, 2007
Mileage at rate defined by §24-9-104 CR.S. - Reimbursement paid per OADC policy.

* For work performed on or after this date (July 1, 2008)

MAXIMUM TOTAL FEES PER APPOINTMENT
Appointment Type With Trial / Without Trial Effective Date

Class 1 felonies & unclassified

felondes where the maximum

possible penalty 1s death, life S 24.000 /12000 Julv 1, 2008
or more than 51 years

Class 2 felonies & unclassified

felonies where the maximum

possible penalty is 41 through $ 10,060/ 5.000 July 1, 2008
50 vears

Class 3, 4, 5 and 6 felonies and

unclassified felonies where the

maximum possible penalty is $ 6.000/3.000 July 1. 2008
from 1 to 40 vears

Class 1, 2, and 3 misdemeanors,
unclassified misdemeanors, and
petty offenses $ 2,000/ 1,000 July 1, 2008

Javenile Cases b 2.500/1.750 July 1. 2008

Juvenile and Misdemeanor Appeals: Refer to OADC web site for minimums/maximums based on
case classification. ‘

Felony Appeals and Post-conviction: Refer to OADC web site for minimums/maximums based on
case classification.

Investigator maximum fee is what has been previcusly authorized by the ADC

! Rates may vary pursuant to Chief Justice Directive or ADC Order. The appointee should contact the Office of the
Alternate Defense Counsel or visit the web site at www,coloradoade.org if there is a question concerning the current
authorized rase.
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JUDICIAL PAID APPOINTMENTS

MAXIMUM HOURLY RATES '
All Case Types In-Court and Cut-of-Court Effective Date*
Court-Appointed Counsel Fee $65.00 per hour July 1, 2008
Authorized Investigator $33.00 per hour July 1, 2006
Paralegal / Legal Assistant Time $25.00 per hour July 1, 2006

* For work performed on or after this date

MAXIMUM TOTAL FEES PER APPOINTMENT

Appointment Type With Trial / Without Trial Effective Date

Class 1 felonies & unclassified

felonies where the maximum

possible penalty is death, life

of more than 51 years $ 24250/12,150 July 1, 2008

Class 2 felonics & unclassified

felonies where the maximum

possible penalty is 41 through

50 years $ 12,150 /6,425 Taly 1, 2008

Class 3, 4, 5 and 6 felonies and

unclassified felonies where the

maximum possible penalty is

from 1 to 40 years $ 8,575 /4,300 July 1, 2008

Class 1, 2, and 3 misdemeanors,
unclassified misdemeanors, and

petty offenses 3 32,150/ 1,450 July 1, 2008
Juvenile Cases 3 2,875/2,150 July 1, 2008
Appeal 3 8,575 Tuly 1, 2008
Contempt and Witness $ 1,450 July 1, 2008

+  Billable time for appeals begins on the date of appointment and is for the appeal portion of the case anly.
«  Investigator maximum fee allowed is calculated from the preceding chert using the case classification and the “without trial” maximum,
exclusive of expenses.

! Rates may vary pursuant to Chief Justice Directive or Order. The appointee should contact the local district court,
State Court Administrator’s Office or visit the web site at www.courts.state.co.us if there is a question concerning
the curreni authorized rate.,
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Guidelines for Itemized Hourly Payment: Judicial Paid Appointments Only

Court-Appointed Counsel and Investigators

A) Claims for payment on an hourly basis by shall be submitted using the Judicial Department’s online

B)

C)

CAC System (if the appointee is authorized to use this system) or submitted to the appointing court
on form JDF207 ("Colorado Judicial Department Request and Authorization For Payment Of Fees™)
inchuding attachments, and shall be in compliance with these guidelines. For appellate counsel only,
claims for payment shall be submitted directly to the Court of Appeals. The claims and attachments
shall conform to the Procedures for Payment of Fees and Expenses (Attachment F, this CID). In
accordance with this CJD and all other applicable Department policies and procedures, and upon
review and approval by the appointing court, the request for payment will be sent to the State Court
Administrator’s Office (SCAQ) for processing. The SCAO may review, verify, and revise, when
appropriate, such authorized requests for payment.

A schedule of maximum hourly rates for court-appointed counsel is established by the Supreme
Court in Attachment D (2} and/or by Chief Justice Order. No payment shall be authorized for
hourly rates in excess of the Chief Justice Directive or Order. The maximum total fee that
may be paid to court-appointed private counsel for representation on a case is established in
Attachment D (2). This maximum includes appointee fees (both contract flat fees plus hourly,
as applicable), allowable incidental expenses, paralegal, legal assistant, and law clerk time. To
find the allowed maximum total fee for investigators, exclusive of expenses, use the case
classification type and the “without trial” maximum from the chart in Attachment D (2).

1. If there are nnusual circumstances involved in the case and the appointee determines that
additional work must be completed that will create fee charges over the maximum allowed, pre-
approval for fees in excess is to be obtained by submitting a Motion to Exceed the Maximum to
the presiding judge/magistrate. (While there may be exceptions in which pre-approval is not
possible before additional work is performed, seeking pre-approval should be the norm.) If
satisfied that the excess fees are warranted and necessary, the presiding judge/magistrate should
approve such motion. The District Administrator {or designee) should deny further payment
unless accompanied by a Motion to Exceed the Maximum and an order granting the Motion by
the presiding judge or magistrate.

2. The Motion to Exceed the Maximum must cite the specific special and extraordinary
circumstances that justify fees in excess. The judge or magistrate, in his or her discretion, may
grant approval with an Order for Fees in Excess which provides a maximum up to 150% of the
established maximum as outlined in Attachment D (2) of this Chief Justice Directive. A
subsequent Motion to Exceed Maximum must be submitted for the same appointment if total
fees are expected to further exceed the maximum established by the judge or magistrate.

All court appointees and investigators must submit their JDF207 or invoice using CACS, as
applicable, to the court within six months of the earliest date of billed activity. For example,
for an. mvoice containing work performed from January 1, 2010 through June 14, 2010, the court
must receive the bill by June 30, 2010. Any court appointee or investigator desiring to request an
exception to the 6-month rule based on vnusual eircumstances shall make such request in writing to
the Director of Financial Services at the SCAOQ, or the Director's designee, whose decision
concerning payment shall be final. Before an exception will be considered, the request must detail
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the extraordinary circumstances concerning a bill or portion of a bill wherein the activity does not
fall within the six-month rule.

The District Administrator or his/her designee will carefully review all hourly payment requests
submitted for approval. To assist in this review, attorneys and investigators must submit a detailed
itemization of in-court and out-oficourt hours with each request for payment as outlined in
Procedures for Payment of Fees and Expenses, Attachment ¥. Authorization for payment is not
automatic, and the District Administrator (or designee) must be satisfied that the number of hours
billed and expenses charged are appropriate and necessary for the complexity of the issues involved.
If there are questions concerning the reasonableness of the bill, the appropriate judge or magistrate
will be consulted. If reimbursement to the state is to be ordered and such order is not already
entered, the District Administrator or his/her designee shall notify the appropriate judge.

Requests by appointees for reimbursement of expenses must include itemized statements and
accompany the request for payment. In addition, such requests must comply with Maximum Hourly
Rates/Maximum Fees Per Appointment as set forth in Attachment D (2). When practical, a
paralegal or legal assistant should be used for tasks that require legal expertise but can be done more
cost-effectively by an assistant, such as drafting court motions or performing some legal research.
The billable hourly rate for a paralegal or legal assistant time is found in Attachment D (2). The
Judicial Department does not pay for the time of administrative support staff. Therefore, charges for
time spent on administrative activities, such as setting up files, typing, copying discovery or other
items, faxing documents, making deliveries, preparing payment requests, and mailing letters are not
reimbursable costs. Attomeys are expected to have sufficient administrative support for these
activities. :

1. Certain court costs are paid individeally by the appointing court (not SCAQO) with prior
court approval. The appointing court pays court costs incurred by counsel. Counsel or
investigators should submit the bills for items listed below directly to the local court and
should not include these costs for reimbursement on the Request for Payment form
(JDF207) nor through online billing.

Costs Paid Locally by the Individual Court

e Cost of subpoenas;

» Fees and expenses of witnesses;

» Service of process;

» Language interpreters;

¢ Mental Health examinations/evaluations;

» Transcripts;

» Discovery Costs (including: Lexis Nexis research charges, medical records, etc.)

2. Court-appointed counsel and investigators may request reimbursement for certain
reasonable out-of-pocket expenses that are incurred on behalf of their clients. The
following expenses may be claimed on the Request for Payment form (JDF207) or using
CACS.
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Other Allowable Expenses

¢ Copy charges at the rate of $0.10 per page (specify the number of copies made);

e Mileage at the rate defined by §24-9-104 C.R.S. (the actual number of miles must be
specified for each trip);

e Long-distance telephone calls at cost (if total billing exceeds $50, it must include a
copy of the telephone bill with the following information highlighted: date, phone
mumber, and charges);

e Postage at cost (regular [* class mail charges);

e Reimbursement for delivery and express mail charges are only reimbursable for a case
on appeal. A receipt or invoice for these charges must be attached to the order for
payment;

¢ Requests for payment of overnight travel or out-of-state travel require prior authorization
by the court and must be in accordance with state travel regulations as described in the
Travel section of the Colorado Judicial Department’s Fiscal Policies and Procedures
manual. Qut-of-state travel expenses incurred by the appointee shall be submitted to
the court using form JDF207 with the appropriate copies of travel receipts included.

3. The following items are not authorized for payment or reimbursement.

Non-Allowable Expenses

e Phone calls when no contact is made (i.e., no answer, client not available or message
left to call back, etc.);

e Fax charges;

e Parking Fees;

» Items purchased for indigent (or other) persons represented which includes meals,
books, clothing, and other personal items;

o Administrative activities (as previously discussed)

e Electronic filing fees for which state funded counsel appointments are exempt;

e Any other cost or expense not authorized under Colorado law or Chief Justice
Directive for payment by the state or reimbursement to counsel or other party.

In any case in which a payment has been made to the attorney by a party who is later determined
to be indigent, the state will reimburse the attorney for the total number of hours expended on the
case, less any payments received from the party for fees incurred prior to the determination of
indigence. The payment calculation is at the allowed Chief Justice Directive and/or Chief Justice
Order hourly rate applicable to when the activity occurred.

Attorneys shall maintain records of all work performed relating to court appointments and make
all such records available to the Judicial Branch for inspection, audit, and evaluation in such form
and manner as the Branch in its discretion may require, subject to attorney/client privilege.

The Judicial Department will review and respond promptly to any question or dispute concerning
a bill received, submitted, or paid. However, due to research time and record retention
limitations, there is a time restriction of two years for billing questions and disputes. The two-
year restriction starts from the activity date (or date of service) that is in question. For prompt
resolution concerning questions or disputes concerning hourly or contract payment requests, all
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questions and disputes must be directed to the local court or State Court Administrator’s Office
immediately when issues arise.
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Judicial Paid Appeintments
* Procedures for Payment of Fees and Expenses *

GENERAL INFORMATION

These procedures apply fo requests for payment of fees and expenses for court-appointed counsel,
other appointees, and investigators paid by the Judicial Department on an hourly basis. Payment
requests shall be submitted via the Department’s online CAC System (CACS) in accordance with the
policies and procedures set forth by the State Court Administrator’s Office or, if an exception has
been granted pursuant to Section IV.C.4. of this Chief Justice Directive, by using the standardized
"Colorado Judicial Department Request and Authorization For Payment of Fees” form JDF207
(Judicial Department Form). Completion, including attachments, should adhere to the procedures
described below. Requests for payment that do not include the necessary information will be
returned to the appointee or to the court for completion or correction.

All appointees, both hourly and contract, who have not yet received payment from the Judicial
Department must submit a completed W-9 form and, if applicable, an “Authorization to Pay a Law
Firm” form before a payment can be issued. Payments are issued/submitted to whomever the
attorney has authorized and approved on W-9 and “Authorization to Pay a Law Firm” forms.
Therefore, if an attorney is no longer with the law firm indicated on a prior W-9 and/or Authorization
to pay a Law Firm, he/she must complete a new form(s) and submit them to the Financial Services
Division at SCAQ. The forms are available from the court or from the Financial Services Division
by calling (303) 837-3639.

To change only the mailing address, send the address change to the Colorade Judicial Department,
Financial Services Division, 101 W. Colfax, Suite 500, Denver, CO 80202, or call for e-mail
instructions.

Billing for Representation of Client with Multiple Cases: When billing for multiple cases in
representation of the same client (i.e., companion cases), the appointee should work with the
Financial Services Division at the State Court Administrator’s Office to ensure the
appointments/cases are designated as “concurrent™ for billing purposes. Appointees must use the
“Cencurrent Appointment Notification” form, which is available from the Financial Services
Division wpon request. This applies to situations in which activity occurs simultaneously in the
representation of the party across the multiple cases {example: the appointee attends a single court
hearing during which more than one of the client’s cases is discussed) and allows for the activity to
be billed once via a “master” case. Cases in which the appointee’s activity does not overlap multiple
cases should not be billed concurrently, and should instead be billed by submitting separate invoices
for each respective case.

When an attorney is appointed to continue on a case for the purposes of appeal, payment shall be on
an hourly basis even if the original appointment was on a contract, flat fee basis.
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A.PROCEDURES FOR BILLING

1. Detail of Itemized Billing

Time sheets must be attached to the JDF207 to support the summarized hours billed. (If CACS
online billing is used, the detail is entered in this system.} Time must be described in sufficient detail
to justify the amount of time spent on the activity. Time reported must include all time spent
between the beginning and ending dates of the billing and must be in chronological order. Time
sheets must be legible — preferably typed. Expenses must be described. A sample itemization is
shown on the next page.

Rates mayv vary pursuant to Chief Justice Directive or Order. The appointee should contact
the local district court, State Court Administrator’s Office _or _visit _the web site at
www.courts.state.co.us_if there is a question concerning the current authorized rates.

a. The billing detail and itemization needs to include date, distinguish between out-of court and
in-court time, and a description of service performed. Time must be billed in fenths of an
hour using the decimal system. One-tenth of an hour is equal to six (6) minutes. For
example, 12 minutes is charged as 0.2 hours.

b. Mileage itemization must include the date of the trip, the purpose of the trip, and the number
of miles traveled for each trip.

2. Other Attachments

a. Investigators must include the order of appointment appointing the attorney for whom the
investigator is working, the court’s order authorizing an investigator, and the amount of
expenses the investigator may incur.

b. If the total fee request (including past payments and the current invoice) exceeds the
maximum fee allowed by this Directive as specified in Attachment I} (2), a copy of the
court’s order authorizing fees beyond the maximum must be submitted. Submitting this copy
once is sufficient as long as subsequent billings remain within the newly authorized amount.

c. If total expenses exceed $50, all receipts or invoices for those expenses must be submitted
with the invoice. If using CACS online billing, submit the receipts to the local court and
clearly indicate the case number and billing time frame for which the receipts relate.

d. All receipts for any expenses outside of the guidelines and an explanation for the additional
costs must be submitted.
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Date Activity In-court Qut-of-court _Paralegal

05/06/10  Court appearance —pending charges 04

05/06/10  Conf with chient, father and DA 1.1

06/05/10 Review family service plan 0.5

06/09/10  Court appearance, plea, sentencing 0.3

06/10/10 Meet with client to discuss placement 1.0

06/11/10  Prepare motion to reconsider placement 0.2

08/07/10  Travel to Lookout Mtn Detention round trip (57 miles) 1.4

08/07/10  Conf. With client/staffing at Lookout Mtn. 1.0

08/07/10  Draft restitution Motion 0.2

08/14/10 Restitution Hearing 0.3

Dates of service 05/6/10 — 08/14/10  Total hours 1.0 5.0 0.4

SUMMARY OF FEES Activity:

6.0 hours @ $65 per hour $390.00
0.4 hours @ $25 per hour $10.00

TOTAL FEES | $400.00

TOTAL MILEAGE 57 miles @ $0.45 per mile (or rate defined by §24-9-104 C.R.S.) $25.65
SUMMARY OF OTHER Copies: Police report and complaint = 12 pgs @ $1.20
EXPENSES $0.10

Postage

$0.44

TOTAL OTHER EXPENSES $1.64

TOTAL BILLING | $427.29

COMPLETION OF THE JDF207 (Hourly Billing if not billing online)

Completion of the JDF207 form is required by the Judicial Department for payment of court
appointees appointed on an hourly basis unless the appointee has been authorized to invoice using
CACS (online system). The appointee should keep a copy and submit the original plus one copy.
All applicable sections of the form should be completed as indicated in the instructions. Attach all
required documents before submitting to the local court. All incomplete Requests for Payment will
be returned to the appointee for correction(s).
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Section L

Enter the case nmumber of the charges being billed. When billing for multiple cases in representation of
the same client (i.c., companion cases), enter all applicable case numbers. If the bill is for appellate
charges, include the appeal case number and the original case number being appealed.

Include the name and number of person/(s) represented, the name of the case, applicable county, name
of appointing judge/magistrate and current judge/magistrate. Indicate if the case jurisdiction is district or
county.

Section 1L

Enter all applicable appointee information, atforney registration number, name, complete address, phone,
fax, e-mail. If the address has changed, check new address box. For more information concemning
changes, review the General Information section in this attachment.

The Social Security Number or Tax Id Number must be included on each JDF207 (for more information
concerning authorized payee changes, review the General Information section in this attachment).

Indicate the appointment date, if you are an original or substitute appointee, if the case has or has not
gone 1o trial, if the case was originally under contract. If originally under contract, explain why an hourly
bill is being submitted and the date circumstances changed resulting in hourly billing.

Section IIL
Indicate the type of representation provided.

Section IV.
Indicate the authority/statute title allowing for the appointment. This is indicated on the original
appointment form/order.

Section V.

The indigency status of the person represented must be noted. If the person is found indigent, use the
date of determination. If the person is not indigent, indicate which statement is applicable to the
party represented and if reimbursement is to be ordered by the presiding judge. This information is
usually included in the order of appointment or may be found in the application for court-appointed
counsel (form JDF208) or another affidavit of indigence, as requested by the court.

Section VI
Under this section all charges are to be summarized.

For the activity from date, enter the first chronological date of activity billed from the itemized detail
document. For the activity fo date, enter the last chronological date in which activity occurred as
itemized in the detail document. Group the siart and fo date for activities in which the effective date
of the rates (as set by Chief Justice Directive or Chief Justice Order) are the same.

Instructions for summarizing attorney hours and fees are located on the reverse side of the Request
and Authorization for Payment of Fees form (JDF207) #5.



Attachment F
Chief Fustice Directive 04-04
Amended November 2010

For non-attorney billing activity, summarize all non-attorney hours by category. Next, apply the rate
as set by Chief Justice Directive or Chief Justice Order and enter the fotal charge requested in the
right column. Summarize all expenses by type, apply the correlating rates and/or receipts and enter
the total charge per category. Charges must correspond to attached receipts.

Total all charges and calculate total amount billed.

Include all prior amounts invoiced for the appointment in the “Total Amount Previously billed” line,
{excluding the current request).

Determine the cumulative total of fees charged by appointee for the case by adding the “Total
Amount Previously billed” plus the current request amount. If the cumulative total is over the
authorized maximum, check the indicator box “Exceeds allowed maximum®. Include the Motion to
Exceed Maximuom and the approved Order to Exceed Maximum (if possible, this should be
judge/magistrate pre-approved and not requested after services are performed).

Appeintee signature and date are required.

If this is the final bill, check the “Final Bill” bex.
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SUPREME COURT OF COLORADO
OFFICE OF THE CHIEF JUSTICE

APPOINTMENT AND PAYMENT PROCEDURES FOR COURT APPOINTED
COUNSEL PURSUANT TO TITLES 12, 13, 14, 15, 19 (DEPENDENCY AND
NEGLECT ONLY), 22,27, AND GUARDIANS AD LITEM, CHILD AND FAMILY
INVESTIGATORS, AND COURT VISITORS PAID BY THE STATE COURT

ADMINISTRATOR’S OFFICE

This policy is adopted to assist the administration of justice with respect to the following
appointments:

Appointment of counsel for children and adults under Titles 12, 13, 15, 19 (dependency
and neglect only), 22, and 27;

Appointment and training of guardians ad litem and court visitors appointed on behalf of
wards or impaired adults in all cases;

Appointment of non-attorney child and family investigators in the best interest of
children pursuant to §14-10-116.5, C.R.S. For additional policies addressing guidelines
for payment, practice standards, guidelines for appointment, complaint process,
eligibility, sanctions and the court’s authority, role, and responsibilities related to all child
and family investigators (attorney, non-attorneys, private paid and state paid) refer to
Chief Justice Directive 04-08 and Chief Justice Directive 04-06. This Chiefl Justice
Directive 04-05 provides payment policies governing child and family investigators
appointed for indigent parties and paid by the state.

This policy does not cover appointments made pursuant to Titles 16 and 18, nor appointments of
counsel in juvenile delinquency matters pursuant to Title 19, nor appointments of guardians ad
litem for minors, attorney child and family investigators and child’s legal representatives (Office
of the Child’s Representative (OCR) appointments). For information concerning criminal and
juvenile delinquency appointments refer to Chief Justice Directive 04-04, and for state paid
attorneys appointed in the best interest of children and paid by the OCR, refer to Chief Justice
Directive 04-06.

L.

STATUTORY AUTHORITY

The federal and state constitutions and various Colorado statutes provide authority for the
appointment of counsel, guardians ad litem (GAL), child and family investigators, and
court visitors in certain legal actions.

State funds are appropriated to the Judicial Department to provide for representation in
dependency and neglect cases and in certain other cases in which the party represented, or
the party’s parent or legal guardian, is determined to be indigent.
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FLIGIBILITY DETERMINATION

. The person for whom representation is requested or, in the case of children, the responsible

party, must be indigent to qualify for court-appointed representation at state expense
pursuant to Titles 14, 22, and 27 and for representation of respondents in a dependency and
neglect action under Title 19. Such person(s) must also be indigent for the court to authorize
payment of certain costs and expenses.

. An indigent person is one whose financial circumstances fall within the fiscal standards set

forth in Attachment A.

. All persons requesting court-appointed representation to be paid by the state on the basis of

indigency must complete, or have completed on their behalf, application form JDF208
("Application for Public Defender, Court-Appointed Counsel or Guardian ad litem™) signed
under oath, before an appointment of counsel at state expense may be considered. Form
JDF208 must be completed for the appointment of counsel at state expense in all cases
except mental health cases under Title 27, guardianship and protective proceeding cases
under Title 15 in which the respondent refuses to or is unable to supply the necessary
information, cases in which a minor is requesting counsel for judicial bypass proceedings
pursuant to §12-37.5-107(2)(b), C.R.S. Pursvant to §13-90-208, C.R.S. a person who is
deaf or hard of hearing may have access to counsel for advice on whether to execute a
waiver of state funded interpreter services.

. For appointments under Title 15 and some appointments under Title 27 where the court

believes that the person needs the assistance of counsel and is unable to obtain counsel, the
person for whom representation is requested or, in the case of children, the responsible
party, need not be indigent to qualify for court-appointed representation at state expense.

. If, in the interest of justice, a tentative appointment of legal counsel or a guardian ad litem

for the party is necessary, such appointment may be made pending a final decision regarding
indigency. If areview of a person's application shows that the person is not indigent and the
person is not qualified to have court-appointed representation at state expense, the court may
order the person to reimburse the state for any justifiable fees and expenses as a result of
representation provided from a tentative appointment of legal counsel or a guardian ad litem.

. An attorney or other person appointed by the court on the basis of one or more party’s

inability to pay the costs of the appointment shall provide timely notice to the court in the
event financial related information is discovered that would reasonably call into question the
party’s inability to pay such costs. The court shall have the discretion to reassess indigence,
and for purposes of possible reimbursement to the state, the provisions of Section V. of this
Chief Justice Directive shall apply. Based upon a reassessment of a party’s financial
circumstances, the court may terminate a state-paid appointment, require reimbursement to
the State of Colorado of all or part of the costs incurred or to be incurred, or continue the
appointment in its current pay status.
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II. GUIDELINES FOR APPOINTMENT OF COUNSEL, GAL (FOR
ADULTS), NON-ATTORNEY CHILD AND FAMILY
INVESTIGATORS, AND COURT VISITORS

The Clerk of Court or the District Administrator shall maintain a list of qualified persons from
which appointments will be made under this section. The order of appointment shall specify:

1. The authority under which the appointment is made;

2. Reason(s) for the appointment;

3. Scope of the duties to be performed; and

4. Terms and method of compensation (including indigency status).

See Attachments B (Form JDF209) and C (Form JDF210). See Chief Justice Directive (04-08
guidelines for the appointment of child and family investigators.

A. Appointments of Counsel

Appointments may be made under flat fee or hourly contracts developed by the Judicial
Department, or if necessary to meet the jurisdiction’s needs, on a non-contract hourly fee basis.
Any attorney not under contract with the Department who requests appointments must submit to
the Chief Judge a request with an affidavit of qualifications for such appointments. The Chief
Judge, in his or her discretion, may approve additions to the list of non-contract attorneys at any
time. An attorney not under contract with the Judicial Department must submit an updated
affidavit to the chief judge every three years to ensure that he or she is maintaining his or her
qualifications for such appointments. The judge or magistrate shall consider the number of an
attorney’s active cases, the qualifications of the aftorney, and the needs of the party o be
represented when making appointments.

1. Appointment_of Counsel for Respondent in Dependency and Neglect Proceedings:
Counsel shall be appointed for an indigent parent or guardian in dependency and
neglect proceedings as provided under Title 19.

2. Appointment of Counsel for Involuntary or Emergency Alcohol/Drug Commitment
Proceedings: Counsel appointments to provide legal representation to eligible
persons shall be in accordance with the provisions under Title 27, Articles 81 and 82,
as amended.

3. Appointment of Counsel for Care and Treatment of Mentally Ill: Counsel
appointments to provide legal representation to eligible persons shall be in
accordance with the provisions under Title 27, Article 65, as amended.

4. Appointment of Counsel for Probate, Trusts. and Fiduciaries: Counsel appointments
to provide legal representation to eligible persons shall be m accordance with
provisions under Title 15, Article 14, as amended.
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5. Appointment of Counsel for a Juvenile:

a. Counsel may be appointed for a child in a truancy matter under Title 22 if
adjudication is previously entered and the child is served with a contempt citation
or if the court deems representation by counsel necessary to protect the interests
of the child or other parties. Parties requesting counsel must complete form
JDF208 and a finding of indigence is required for the appointment of counsel at
state expense. If the party is not qualified to have court-appointed representation
at state expense, the court may order the responsible party(ies) to reimburse the
state for any justifiable fees and expenses as a result of representation provided
from a tentative appointment of legal counsel.

b. Counsel may be appointed for a minor under the judicial bypass provisions of the
Colorado Parental Notification Act pursuant to §12-37.5-107(2)(b), C.R.S. and
Chapter 23.5 of the Colorado Rules of Civil Procedure (“Rules of Procedure for
Judicial Bypass of Parental Notification Requirements™).

6. Appointment of Counsel for Appeals: The trial court shall determine the need and
statutory requirement for appointment of counsel on appeal. The court shall be under no
obligation to appoint counsel in appeals where the sole issue for determination is the
individual allocation of parental responsibilitics between and among two parents.
Where applicable, determinations of indigency should be in accordance with the
procedure described in section 1I. The maximum total fee allowable on an appeal shall
be in accordance with the maximum fees outlined in section IV. D. Requests for
payment shall be filed on Form JDF207 (Colorado Judicial Department Request and
Authorization For Payment of Fees) with the appellate court and must contain a copy of
the order appointing counsel to represent the indigent person on appeal. An appellate
court judge, or designee, shall carefully review all requests for payment submitted to the
court for approval.

7. Appoiniment of Counsel for a Person who is Deaf or Hard of Hearing:  Pursuant  to
§13-90-208, C.R.S., the right of a person who is deaf or hard of hearing to a qualified
interpreter or auxiliary service may not be waived except in writing by the person who is
deaf or hard of hearing. Prior to executing such a waiver, a person who is deaf or hard
of hearing may have access to counsel for advice.

8. Appointment of Counsel in Other Cases: Indigent parties may request that the court
appoint counsel in other cases for which there is not specific statutory authority. See, In
re C.A.O. for the adoption of G.M.R., 192 P.3d. 508 (Colo. App. 2008). The Judicial
Department does not budget for non-statutorily required appointments. In an instance
where the court finds constitutional authority for the appointment of counsel for an
indigent party, a written order of appointment stating the grounds for appointment, citing
legal authority, and certifying payment of counsel at the state rate is required.
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B. Appointments of Guardians ad litem (for Adults), Non-Attorney Child and Family
Investigators and Court Visitors.

The court may appoint a qualified person other than an attorney as a child and family
investigator or court visitor when the appointment of an attorney is not mandated by statute.
The court shall maintain a list of qualified persons to accept appointments as guardians ad litem,
court visitors and non-attorney child and family investigators from which the court will make
appointments.

1. Appointment of GAL in Dependency and Neglect Case: A guardian ad litem may be
appointed pursuant to Title 19 for a parent or guardian in dependency and neglect

proceedings who has been determined to be mentally ill or developmentally disabled,
unless a conservator has been appointed.

2. Appointment of GAL in Trusts or Estates: In formal proceedings involving trusts or
estates of decedents, protected persons, and in judicially supervised settlements pursuant
to Title 15, a guardian ad litem may be appointed for an incapacitated person,
unascertained person, or a person whose identity or address is unknown, if the court
determines that a need for such representation exists.

3. Appointment of GAL in a Civil Suit: A guardian ad litem may be appointed for an
incompetent person who does not have a representative and who is a party to a civil suit,
pursuant to CRCP 17(c).

4. Appointment of GAL for Emergency or Involuntary Commitment of Alcoholics or Drug

Abusers: Upon the filing of a petition for involuntary commitment of alcoholics or drug
abusers, a guardian ad litem may be appointed for the person if the court deems the
person’s presence in court may be injurious o him or her pursuant to Title 27.

5. Appointment of Non-Attorney Child and Family Investigator: A non-attorney child and
family investigator may be appointed in a domestic relations case pursuant to §14-10-
116.5, C.R.S. Also see applicable guidelines pursuant to Chief Justice Directive 04-08.
For appointment of an atforney child and family investigator, see applicable guidelines
implemented through the Office of the Child’s Representative pursuant to Chief Justice
Directive 04-06. Pursvant to §14-10-116.5(b), C.R.S., in cases where the appointment is
made prior to the entry of a decree of dissolution or legal separation, the court shall
consider the combined income and assets of both parties for purposes of determining
indigence and whether the state shall bear the costs, fees, or disbursements related to the
appointment of a child and family investigator. The court shall enter an order for costs,
fees, and disbursements against any or all of the parties and, as provided in §14-10-
116.5(c), C.R.S., shall make every reasonable effort to apportion costs between the
parties in a manner that will minimize the costs, fees, and disbursements that shall be
borne by the state. When a responsible party is indigent, the state will pay the non-
attorney child and family investigator at the rates established in section IV.C. and IV.D.
for the portion of authorized fees and expenses for which the indigent party is
responsible.
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6. Appointment of Court Visitor: A court visitor shall be appointed for a respondent

pursuant to Title 15.

IV. GUIDELINES FOR PAYMENT OF COUKSEL, GUARDIANS
AD LITEM, NON-ATTORNEY CHILD AND FAMILY
INVESTIGATORS, AND COURT VISITORS

A. The fees and costs associated with appointments described under this directive shall be
paid by the Judicial Department as follows:

1.

Fees and Fxpenses: Appointments may be made under contracts developed by the
Judicial Department or on a non-contract hourly fee basis. Upon appointment of
counsel or other appointee, court staff shall enter the appointment in the
ICON/Eclipse computer system and complete the appointment on the CAC system
for payment and tracking purposes. Claims for payment on hourly appointments shall
be entered in the Department’s Internet-based payment system (CACS); or, if the
Financial Services Division of the State Court Administrator’s Office has granted the
appointee an exception to the requirement to invoice using CACS, claims for
payment shall be filed with the District Administrator in the respective judicial
district on the Request and Authorization for Payment of Fees (form JDF207).
Claims for payment on flat-fee, contract appointments shall be entered in CACS; or,
if the Financial Services Division of the State Court Administrator’s Office has
granted the appointee an exception to the requirement to invoice using CACS, such
claims for payment shall be filed with the State Court Administrator’s Office using
the process and format required by that office. All requests for hourly payment must
be in compliance with Guidelines for Payment of Court-Appointed Counsel,
Guardians ad litem, Non-Attorney Child and Family Investigators and Court Visitors
Paid by the Judicial Department for Itemized Fees and Expenses on an Hourly Basis
(Afttachment D) and shall follow the Court Appointees and Investigators Procedures
{for Payment of Fees and Expenses (Attachment E). All hourly payment requests shall
be reviewed by the District Administrator or his’her designee to ensure that ail
charges are appropriate and in compliance with this directive and applicable fiscal
policies and procedures, before authorizing the request. The Office of the State Court
Administrator may review, verify, and revise, when appropriate, authorizations for
payment. All incomplete or erroneous claims will be returned to the attorney or other
appointee with an explanation concerning the issue(s) identified.

Court Costs. Expert Witness Fees, and Related Expenses: Costs incurred by counsel
shall be pre-approved and paid by the appointing court. Court costs include such
items as: expert witness fees and expenses, service of process, language interpreter
fees, mental health examinations, transcripts, and discovery costs. Payment of all
court costs shall be in accordance with applicable statutes, Chief Justice
Directives/Orders, and other policies and procedures of the Judicial Department,
including the Judicial Department’s Fiscal Policies and Procedures manual. A motion
requesting authorization to hire an investigator, to pay court costs, or for expert
witness fees shall be submitted to the court. The court shall authorize such
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appointments or payments as the judge or magistrate deems necessary, and shall issue
an order authorizing the amount of the costs, fees and expenses that may be incurred
under this section. For maximum rates for payment of expert witnesses, see CJD 87-
01, as amended.

3. Online Appointee Billing: Appointees shall invoice the Judicial Department using
the Department’s Internet-based system (CACS) according to the policies and
procedures set forth by the State Court Administrator’s Office. An appointee may
request an exception to this requirement by contacting the Financial Services Division
at the State Court Administrator’s Office. In the request, the appointee shall describe
the extenuating circumstances preventing the use of CACS for invoicing. The
Director of Financial Services or his/her designee shall review such requests and shall
have final decision authority concerning the granting or denial of the request. Failure
of an appointee to learn or avail him/herself of training on the use of CACS is not
sufficient cause to warrant an exception.

4. To maintain the security and integrity of CACS, appointees shall immediately notify
the Director of Financial Services, or his/her designee, in writing, of any changes in
appointee’s staffing or practice that may require canceflation or other changes in
appointee’s or appointee’s staff’s CACS login authority and credentials.

5. Failure of appointee to appropriately use CACS shall be sufficient grounds for denial
of payment and may result in removal from consideration for future appointments.

B. A flat fee coniract system is available to the Judicial Districts to use in appointing and
compensating attorneys for certain appointment types. The Department contracts with
individual attorneys for this purpose on a state fiscal-year basis (July 1 through June 30)
at rates established by the Department. Claims for payment by attorneys for appointments
made under flat fee contracts shall be submitted by appointees in compliance with the
procedures specified in the contract and set forth by the State Court Administrator’s Office.
Claims for payment not covered by flat fee contracts with the Department shall be submitted
in accordance with the procedures described in this Section IV and Attachment E. Judicial
districts shall make every effort to appoint flat fee contractors on the appeintment list if that
compensation method is selected by the district. For each appointment type in which flat fee
or hourly contracts with private counsel may be established, cither a flat fee compensation
method or an hourly compensation method should be adopted by the district for the given
fiscal year, not both.

C. The following maximum hourly rates are established for any hourly invoicing. (No
payment shall be authorized for hourly rates that exceed the “maximum hourly rates.”)

MAXIMUM HOURLY RATES (IN AND OUT OF COURT)

Court-appointed Counsel and Guardian ad litem (for adult) $65 per hour
Non-Attorney Child and Family Investigator $25 per hour
Paralegal, Legal Assistant, or Law Clerk Time $25 per hour
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Court-authorized Investigator $33 per hour
Court Visitor $25 per hour

D. Maximum total fees that may be paid by the Department for court-appointed counsel,
guardians ad litem, non-attorney child and family investigators, or court visitors are as
follows:

MAXIMUM TOTAL FEE PER APPOINTMENT

Title 19 — Dependency and Neglect Matters
Respondent Parent Counsel $2,870

Non-Attorney Child and Family Investigator $1,250

Title 19 — Other Matters (i.e. delinquency GAL . support. adoption. paternity, etc.)

Non-Attorney Child and Family Investigator $ 625

Titles 14 and 15

Counsel {probate only) $2.870
Guardian ad litem (for adult) $2,870
Non-Attorney Child and Family Investigator $1,250
Court Visitor $ 500
Titles 22 and 27
Counsel $ 750
Guardian ad litem (for adult) $ 750
Appeals
Counsel and Guardian ad litem (for adult) $2.870

E. Under no circumstances shall the total fees exceed the maximums outlined without a
detailed written motion and detailed written order showing the specific special
circumstances that justify fees in excess of the maximum (see guidelines in
Attachment D, paragraph B). If a court-appointed attorney chooses to use the
support of a paralegal, legal assistant, investigator, or law clerk, the combined fees,
inclusive of expenses, of the atforney or non-attorney appointee and other support
staff shall not exceed the total maximum outlined.

F. To maintain effective representation by court-appointed counsel and to provide basic
fairness to attorneys and others so appointed, the State Court Administrator is directed by
the Chief Justice to periodically review and make recommendations concerning the fee
schedule established in this CJD and/or Chief justice Order for court-appointed counsel.
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G. Appointees shall maintain records of all work performed relating to court appointments
and make all such records available to the Judicial Department for inspection, audit, and
gvaluation in such form and manner as the Department in its discretion may require,
subject to any applicable attorney/client privilege.

H. In instances in which fees for activity such as travel time, waiting time, and mileage
expenses were incurred simultaneously for more than one court appointment, appointees
shall apportion the fees or expenses across cases, as applicable. (For example, traveling
to/from court would be billed 50% on the client A appointment and 50% on the client B
appointment if the appointee made one trip to cover both clients’ hearings.)

REIMBURSEMENT TO THE STATE FOR COURT-APPOINTED
COSTS

A. For all appointments requiring a finding of indigence, the court shall review the indigency
status of the responsible party(ies) or estate at the time of appointment, during the course of
the appointment (at the court’s discretion if questions concemning indigence arise), and, if
feasible, at the time of case closure. In the case of a court visitor appointment, the petitioner
and/or the respondent may be ordered to pay all or a portion of the visitor’s fees and
expenses if they are not determined to be indigent. If the court determines, at any time
before or after appointment of counsel, guardian ad /item, non-attorney child and family
investigator or court visitor, that the responsible party(ies) or estate has the ability to pay all
or part of the costs for representation or other costs, the court shall enter a written order that
the person(s) or estate reimburse all or part of said costs. Such order shall constitute a final
judgment including costs of collection and may be collected by the state in any manner
authorized by law.

B. Collection of fees and costs related to court-appointed representation and other costs may be
referred to the Collections Investigator or a private collector with whom the Judicial
Department has contracted.

C. Costs for representation provided may be assessed against the responsible party(ies) at
the fixed hourly rate for state-funded private counsel, at the state-funded counsel contract
rate, or at the hourly cost of providing legal representation for the mumber of hours
reported by counsel to the court. Other costs incurred may also be assessed including, for
example, costs for transcripts, witness fees and expenses, and costs for service of process.
In addition, the responsible party(ics) may be required to pay costs of collection. Costs
incurred for accommodations required under the Americans with Disabilities Act, such as
sign language interpreter fees, may not be assessed.

TRAINING OF GUARDIANS 4D LITEM AND COURT VISITORS
APPOINTED ON BEHALF OF WARDS OR IMPAIRED ADULTS

A. Attorneys appointed as a guardian ad lifem shall possess the knowledge, expertise, and
training necessary to perform the court appointment, and shall be subject to all of the rules
and standards of the legal profession.
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. In addition, the guardian ad litem shall obtain 10 hours of continuing legal education, or

other courses relevant to an appointment that enhance the attorney’s knowledge of the issues
in representation, per legal education reporting period. The court shall require that proof of
such education, expertise, or experience is on file with the court at the time of appointment.

In those cases in which a non-attorney is appointed as a court visitor, the non-attorey shall
also demonstrate the knowledge, expertise, and training necessary to fulfill the terms of the
appointment. The court may determine whether the person’s knowledge, expertise, and
training are adequate for an appointment, and may require the person to demonstrate his or
her qualifications.

DUTIES OF GUARDIANS AD LITEM AND COURT VISITORS
APPOINTED ON BEHALF OF WARDS OR IMPAIRED ADULTS

The person appointed shall diligently take steps that he or she deems necessary to protect the
interest of the person for whom he or she was appointed, under the terms and conditions of
the order of appointment, including any specific duties set forth in that or any subsequent
order. If the appointee finds it necessary and in the best interests of the ward or impaired
adult, the appointee may request that the court expand the terms of the appointment and
scope of the duties.

Persons appointed shall perform all duties as directed by the court, which may include some
or all of the duties described below:

1. Attend all court hearings and provide accurate and current information directly to the
coutt. (Although another qualified attorney may substitute for some hearings, this
should be the exception.)

2. At the court’s direction and in compliance with applicable statutes, file written or oral
report(s) with the court and all other parties.

3. Conduct an independent investigation in a timely manner, which shall include, at a
minimum:

(a) Personally meeting with and observing the client, as well as proposed custodians,
when appropriate;

{b) Reviewing court files and relevant records, reports, and documents;

In cases in which the ward or impaired person is living or placed more than 100 miles outside of
the jurisdiction of the court, the requirements to personally meet with and interview the person
are waived unless extraordinary circumstances warrant the expenditure of state funds required
for such visits. However, the appointee shall endeavor to meet the person if and when that
person is within 100 miles of the jurisdiction of the court.

10
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VI1iI. DUTIES OF JUDGES AND MAGISTRATES

A.

For any type of court appeintment under this Chief Justice Directive, the appointing judge or
magistrate shall, to the extent practical and subject to attorney-client privilege, monitor the
actions of the appointee to ensure compliance with the duties and scope specified in the
order of appointment.

Judges and magistrates shall ensure that guardians ad litem and court visitors involved with
cases under their jurisdiction are representing the best interests of adult wards or impaired
adults and performing the duties specified in this order. In providing this oversight, judges
and magistrates shall:

1. Routinely monitor compliance with this directive;

2. Encourage local bar associations to develop and implement mentor programs which will
enable prospective guardians ad lifem and court visitors to learn these areas of the law;

3. Meet with guardians ad lifem and court visitors at the first appointment to provide
guidance and clarify the expectations of the court;

4. Hold periodic meetings with all practicing guardians ad litem and court visitors as the
court deems necessary to ensure adequate representation of wards or impaired adults.

See Chief Justice Directive 04-08 for the court’s authority, role and responsibility related fo child
and family investigators.

1X.

A.

COMPLAINTS

Colorado’s “Practice Guidelines for Respondent Parents” Counsel in Dependency and
Neglect Cases” (Attachment F to this directive) may provide helpful gnidance in the Court’s
investigation of the complaint regarding court-appointed Respondent Parents” Counsel. All
written complaints and documentation of verbal complaints regarding the performance of
any state paid counsel, guardian ad litem, or court visitors appointed pursvant to this
directive shall be submitted to the District Administrator. The District Administrator shall
forward the complaint to the presiding judge or, if appropriate, the chief judge of the district
unless a conflict exists due to the judge’s involvement in a pending case. If a conflict exists,
the District Administrator will forward the complaint to ancther judge designated for that

purpose.

If the complaint involves an attorney and the reviewing judge or District Administrator
determines that the person may have violated the Colorado Rules of Professional Conduct,
the information shall be filed with the Colorado Supreme Court Office of Attorney
Regulation Counsel. The Regulation Counsel shall advise the reporting judge or District
Administrator and the State Court Administrator of the final outcome of the investigation.

Copies of all written complaints and documentation of verbal complaints, and the results of
the investigation including any action taken with regard to Judicial paid counsel, guardians
ad litem, , and court visitors shall be forwarded by the District Administrator to the State

11
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Court Administrator’s Office. The State Court Administrator may conduct an additional
investigation and take action he believes is necessary to resolve any concerns or issues
raised by the complaint. Such action may include, but is not limited to, terminating the
contract with the attorney, GAL, non-attorney child and family investigator or court visitor.

See Chief Justice Directive 04-08 for the complaint process regarding the performance of child and
Jfamily investigators.

X.

A,

SANCTIONS

All contracts with the Judicial Department for appointments addressed in this Chief Justice
Directive shall include a provision requiring compliance with this Chief Justice Directive.
Failure to comply with this Directive may result in termination of the contract and/or
removal from the appointment list.

Judges and magistrates shall notify appointees that acceptance of the appointment requires
compliance with this Directive, and that failure to comply may result in termination of the
current appointment and/or removal from the appointment list.

See Chief Justice Directive 04-08 for sanctions regarding child and family investigators.

X1

A.

GRIEVANCES, MALPRACTICE, AND LIABILTY

Attorneys appointed shall notify the State Court Administrator, in writing, within five (5)
days of any malpractice suit or grievance brought against them.

Professional appointees shall maintain adequate professional liability insurance for all
work performed. In addition, professional appointees shall notify the State Court
Administrator, in writing, within five (5) days if they cease to be covered by said
professional liability insurance and shall not accept court appointments until coverage is
reinstated. ‘

See Chief Justice Directive 04-08 for grievance, malpractice, and liability regarding child and
family investigators.

Effective April, 2005. Amended to be made consistent with amendments to Chief Justice
Directive 04-08 and made effective November, 2011 in Denver, Colorado.

Done at Denver, Colorado this 30" day of November, 2011.

s/
Michael L. Bender, Chief Justice
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Attackment A
Chief Justice Directive 04-05
Revised March 2013

PROCEDURES FOR THE DETERMINATION OF ELIGIBILITY
FOR COURT APPOINTED COUNSEL AND GUARDIAN AD LITEM REPRESENTATION ON
THE BASIS OF INDIGENCY

Indigency Determination

Persons requesting court-appointed representation to be paid by the state on the basis of indigency must complete,
or have completed on their behalf, application form JDF208 (“Application for Court-Appointed Counsel or
Guardian ad litem™) signed under oath, before such an appointment may be considered by the court. Form JDF208
must be completed for the appointment of counsel at state expense in all cases except mental health cases under Title 27
in which the respondent refuses to or is unable to supply the necessary information and cases in which a minor is
requesting counsel for judicial bypass proceedings pursuant to §12-37.5-107(2)(b), C.R.S.

Procedures for the Determination of Indigency

o Completion of Form JDI208 by Applicant
Persons applying for state paid counsel or guardian ad litem representation must complete, or have completed
on their behalf, the Application for Court-Appointed Counsel, form JDF208, and submit it to the court.

o Review of Financial Information by Court Personnel
Court personnel shall review the applicant’s information on form JDF208 to determine whether or not the
applicant is indigent on the basis of three factors:
<% Income

% Liquid assets *

% Expenses

*

Criteria for Indigency
An applicant qualifies for court appointed counsel or guardian ad Jitem on the basis of indigency if his or her financial

circumstances meet either set of criteria described below.

1. Income is at or below guidelines / Liquid assets equal $0 to $1,500

» Ifthe applicant’s income is at or below the income eligibility guidelines and he or she has liquid assets of
$1,500 or less, as determined on form JDF208, the applicant is indigent and eligible for court appointed
counsel or guardian ad litem representation af state expense.

' Jncome is gross income from all members of the household who contribute monetarily to the common supporl of the
household.  Income categories include: wages, including tips, salaries, commissions, paymenis received as an independent
contractor for labor or services, bonuses, dividends, severance pay, pensions, retirement benefits, royaities, interest/invesiment
earnings, trust income, annuities, capital gains, Social Security Disability (SSD), Social Security Supplemental Income
(SSI), Workers’ Compensation Benefits, Unemployment Benefits, and alimony. NOTE: Income from roommates should not be
considered if such income is not commingled in accounts or otherwise combined with the applicant’s income in a fashion
which would allow the applicant proprietary righis io the roommate’'s income.

Gross income shall not include income from TANF payments, food stamps, subsidized housing assistance, veteran’ benefits
earned from a disability, child support payments or other assistance programs.

? Liquid assets include cash on hand or in accounts, stocks bonds, certificates of deposit, equity, and personal property or
investments which could readily be converted into cash without jeopardizing the applicant’s ability to maintain home and

employment.

3 Expenses for nonessential items such as cable television, club memberships, entertainment, dining out, alcohol, cigarettes,
ete., shall not be included. Allowable expense categories are listed on form JDF208.
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2. Income is up to 25% above guidelines / Liquid assets equal $0 to $1,508 / Monthly expenses equal or exceed
monthly income

e [fthe applicant’s income is up to 25% above the income eligibility guidelines; the applicant has assets of
$1,500 or less; and the applicant’s monthly expenses equal or exceed monthly income, as determined on form
JDF208, the applicant is indigent and eligible for court appointed counsel or guardian ad litem representation.

In cases where the criteria above are not met but extraordinary circumstances exist, the court may find the
applicant indigent. In such cases, the court shall enfer a written order setting forth the reasons for the
finding of indigency.

INCOME ELIGIBILITY GUIDELINES (amended January 2013)

Family Size Monthly Income* Monthly Income Yearly Income* Yearly Income

plus 25% plus 25%
1 $1,197 $1,496 $14,363 $17,953
2 31,616 $2.020 $19,388 $24,234
3 $2,034 $2,543 $24,413 $30,516
4 $2,453 $3,066 $29.438 $36,797
5 $2,872 $3,590 $34,463 $43,078
6 $3,261 $4,113 $39.488 $49,359
7 $3,709 $4.637 $44,513 $55.641
8 $4,128 $5,160 $49,538 $61,922

* 125% of poverty level as determined by the Department of Health and Human
Services

For family units with more than eight members, add $335 per month to "monthly
income" or 4,020 per year to "yearly income" for each additional family member.

Source: FEDERAL REGISTER (78FR5182, 01/24/2013)
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UCceunty Court LDistrict Court UDenver Juvenile Court
County, Colorado
Court Address:
A - A

Plaintiff/Petitioner: COURTLSEONIY L

Case Number:
'

Division: Courtroom:
Defendant/Respondent:

ORDER APPOINTING COUNSEL, GUARDIAN AD LITEM, CHILD AND FAMILY INVESTIGATOR, CHILD LEGAL
REPRESENTATIVE, OR ATTORNEY REPRESENTATIVE UNDER TITLE 12, 14, 19, OR 22

1. Upon QCourt's own motion; Hstipulation of the parties; Umotion of ;
(appointee name) (address)

(phone) (SSN)/Atty. Reg. # is appointed as L Counsel,

OGuardian ad Litem/GAL, (Child & Family Investigator, or dChild’s L.egal Representative for the following

Uchild(ren) number of children represented or

Wadult(s): (address) (

phone) .

2. This Order is entered pursuant to Section: Appointment is in the best interest of a minor (under the age of 18). OCR Paid
Appointment

18-1-111(1) and 19-3-203(1) appeintment of a GAL for a child in a dependency and neglect case.

19-1-105(2) counsel for child in a dependency and neglect case in addition to the GAL.

19-1-111(2)@){, 11, 1) appointment of a GAL for a child in a delinquency case.

19-1-105(2) appointment of GAL for a child in a truancy matter under Title 22.

19-2-517 appointment of a GAL for a juvenile charged as an adult in a criminat case.

19-4-110 appointment of 2 GAL in a paternity action as to child support and the establishment of a parent-child relation and the

Court finds one or more of the parties responsible indigent.

14-10-116 appointment of an atterney to serve as the Legal Representative of the Child in a domestic relations matter and the

Court finds the responsible party indigent OR 14-10-116.5 appointment of an attorney Child & Family Investigator to serve the

Court in a domestic relations matter that involves allocation of parentzl responsibilities and the responsible party s indigent

{appoint to the child).

@ Other (e.g. civil matters best interest for a minor. Refer to CJD 04-06 for appointments where determination of indigency are

required.)

This Order is entered pursuant to Section: Judicial Paid Appointment

0O  18-1-111(2){c) appointment of a GAL for a parent, guardian, iegal custodian, custodian, stepparent, or spousal equivalent in

dependency or neglect proceedings for an adult (age 18 or older).

19-3-202(1) appointment of counsel for a Respandent parent in a dependency and neglect action.

14-10-116.5 appointment of a non-attorney Child & Family [nvestigator to serve the Court in a domestic relations matter that

involves allocation of parental responsibilities and the responsible party is indigent (appoint to the child).

19-1-105(2) appointment of counsel for a child and/or other parties in a truancy matter under Title 22.

Appointment of a GAL for an indigent impaired adult in a civil case.

12-37.5-107(2) The Court, at its discretion may appeint an attorney if said minor is not represented by counsel - judicial bypass —

this case is suppressed and confidential.

Other (specify)

O oooodpoo

e appointee is directed to:

Represent the best interests of the child(ren).

Advise the child who has been deemed the hoider of the patient-therapist privilege regarding the exercise of that
privilege.

Provide legal representation to the child who has been deemed the holder of the patient-therapist privilege
regarding the exercise of the privilege

Provide iegal representation to the chiid regarding the entry of valid court orders and/or pending contempt
proceedings.

Other (specify):

Provide legal representation as counsel for the party.

Investigate, report upon, and make recommendations to the Court cencemning:

Qparental responsibility Oparenting time Qpotential dependency and neglect issues Qallegations of abuse Uplacement

Qconflicts between the parties Qproperty division Qvisitation with other parties Usentencing recommendations

[0ther (specify}

[
000 0 0 003 0 000 OO

JDF 209 R7/13 ORDER APPOINTING COUNSEL, GUARDIAN AD LITEM, CHILD AND FAMILY INVESTIGATOR, CHILD LEGAL REPRESENTATIVE, OR ATTORNEY
REPRESENTATIVE UNDER TITLE 12, 14, 19 OR 22
1
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The appointee shall be compensated by the:
{0 Respensible party{ies) as directed by the Court: ( % paid by Petitioner; % paid by Co-
Petitioner/Respondent. 0 State of Colorado because both parties are indigent (JDF 208 completed).
W Cther (explain)

Dependency and neglect cases appointment of counsel only. The following have occurred or are applicable to this appointment
made:

O after treatment/permanency plan.

@ after a change of venue,

QA after a motion to terminate parental rights has been filed.

The appointee shall have access, without further release or liability, to all relevant information regarding the child{ren) or adults to
whom he/she has bean appointed subject to applicable law, including, but not limited to, psychiatric, psycholegical, drug, alcohol,
medical, law enforcement, schocl, social services, and financial reperts, evaluations and othar information.

NEXT APPEARANCE DATE IS (DATE), AT (TIME), IN
(DIVISION).

Date:

QJudge Magistrate

JDF 209 R7/13 ORDER APPOINTING COUNSEL, GUARDIAN AD LITEM, CHILD AND FAMILY INVESTIGATOR, CHILD LEGAL REPRESENTATIVE, OR ATTORNEY
REPRESENTATIVE UNDER TITLE 12, 14, 19 OR 22

2
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Ucounty Court UDistrict Court L Denver Probate Court
County, Colorado
Court Address:
Plaintiff/Petitioner: A urTUSE ONLY A
V.
Case Number:
Defendant/Respondent:
Division: Courtroom:

ORDER APPOINTING COUNSEL, GUARDIAN AD LITEM, OR COURT ViSITOR UNDER TITLE 15 OR 27

1. Upon QCourt's own motion; Qstipulation of the parties; Limotion of ; (appointee name)

{address) (phone)

{bar #/SSN:) is appointed as OCounsel, OGuardian ad fitem, or QCourt Visitor for the following Qchild or
Qadult; {address) ' (phone) .

2.

This Order is entered pursuant to Section:
Q27-65-103(3)(7) Appointment of GAL for minor under 15 who is a ward of DHS or any mincr abjecting to hospitalization.
027-65-127(4) Appointment of counsel for a respondent in an imposition of legal disability - deprivation of legal right or restoration of such right,
027-65-108(10) Appointment of counsel in the event of involuntary admittance to 72 hour treatmentfevaluation facility.
Q27-65-107(5) Appointment of counsel in short term treatment certification proceedings.
Q27-65-103(7) Appointment of counsel for minor.
[327-10.5-110(5}(a) Appointment of counsel for respendent with an imposition of legal disability — removal of legal right.
027-65-111(5) Appointment of counsel for respondent whe refuses medication.
027-81-112(4) Appointment of a GAL in involuntary commitment of alcehalic procesdings.
027-81-112(12} Appointment of counsel in involuntary cormmitment of alcoholic proceedings.
027-81-111(6) Appointment of counsel in emergency commitment of a person intoxicated or incapacitated by atcohol.
027-82-107(8) Appointment of counsel in emergency commitment of a person under the influence offincapacitated by drugs.
027-82-108(4) Appointment of a GAL in involuntary commitment of drug abuser preceedings.
Q27-82-108(12) Appointment of counsel in inveluntary commitment of drug abuser proceedings,
015-10-403(5)Appcintment of a GAL fo represent the interest of a miner or unborn in a frust, estate, or judicially supervised settiement matter.
015-10-403(5) Appointment of a GAL to represent the interest of an incapacitated or unascertained person in a trust, estate, or judicially supervised
settlement matter.
[t15-14-115 Appeintment of a GAL in a probate matter (appointment fer a minor - indigency required.)
015-14-305(1) ar 15-14-406(1) appointment of a court visitor in a probate matter (appoiniment for a minor — indigency required.)
O15-14-305(2); 15-14-205(3); 15-14-405(1}; 15-14-406(2); ar 15-14-312 appointment of counsel in a probate matter (appointment for a minor —
indigency required.)
Uother {specify)

The appointee is directed and empowered:
U To represent the interests of the miner party — GAL. (OCR appointment)
UTo represent the interests of the party.
QTe investigate, report upon and make recommendations to the Court concemning:

Uparental responsibility Qparenting time Lpotential dependency and neglect issues
Hallegations of abuse Qcdlient financial status Upropery division
QlOther {specify)

The appointee shail be compensated by:
OThe captioned estate.
OThe respensible party(ies) as directed by the Court:
OThe State of Colorado because all responsibie parties are indigent (JOF 208 compieted).
QOThe State of Colorado because the parents/guardians refuse to pay for good cause:
QThe State of Colorado because indigency cannot be determined (Title 27 only).

QOther (explain)

5. The appointee shall have access, without further release or liability, to all relevant information regarding the child(ren) or adult, including,
but not limited to, psychiatric, psychological, drug, alcohol, medical, law enforcement, school, social services, and financial reports,
evaluations and other information.

NEXT APPEARANCE DATE IS (DATE), AT (TIME}, IN (DIVISION).

Dated: BY THE CCURT

D.Judge d Magistraie

JDF 210 R5/10 CRDER APPOINTING COUNSEL, GUARDIAN AD LITEM OR COURT VISITOR UNDER TITLE 15 OR 27
Copies: File Appointee Party(ies) SCAQ (With request for payment of fees or monthly appointment report)
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Gaidelines for [temized, Hourly Payment: Jadicial Paid Appointments Only
Court-Appointed Counsel, Guardians ad litem (for adults),
Nen-Attorney Child and Family Investigators and Court Visitors

A) Claims for payment on an hourly basis by shall be submitted using the Judicial Department’s online

CAC System (if the appointee is authorized to use this system) or submitted fo the appointing court on
form JDF207 ("Colorado Judicial Department Request and Authorization For Payment Of Fees")
including attachments, and shall be in compliance with these guidelines. For appellate counsel only,
clamms for payment shall be submitted directly to the Court of Appeals. The claims and attachments
shall conform to the Procedures for Payment of Fees and Expenses (Attachment E, this CID). In
accordance with this CJD and all other applicable Department policies and procedures, and upon review
and approval by the appointing court, the request for payment will be sent to the State Court
Administrator’s Office (SCAQ) for processing. The SCAO may review, verify, and revise, when
appropriate, such authorized requests for payment.

A schedule of maximum hourly rates for appointees is established by the Supreme Court in this Chief
Justice Directive, section IV.C., and/or by Chief Justice Order. No payment shall be authorized for
hourly rates in excess of the Chief Justice Directive or Order. The maximum total fee that may be paid
to an appointee for representation on a case is also established in this Chief Justice Directive, section
IV.D. This maximum includes appointee fees (both contract flat fees plus hourly, as applicable),
allowable incidental expenses, paralegal, legal assistant, and law clerk time.

D If there are unusual circumstances involved in the case and the appointee determines that
additional work must be completed, which will create fee charges over the maximum allowed, pre-
approval for fees in excess is to be obtained by submitting a Motion to Exceed the Maximum to the
presiding judge/magistrate. (While there may be exceptions in which pre-approval is not possible
before additional work is performed, secking pre-approval should be the norm.) If satisfied that the
excess fees are warranted and necessary, the presiding judge/magistrate should approve such
motion. The District Administrator (or designee) should deny further payment unless accompanied
by a Motion to Exceed the Maximum and an order granting the Motion by the presiding judge or
magistrate.

2) The Motion to Exceed the Maximum must cite the specific special and extraordinary
circumstances that justify fees in excess. The judge or magistrate, in his or her discretion, may
grant approval with an Order for Fees in Excess which provides a maximum up to 150% of the
established maximum as outlined in section IV.D. of this Chief Justice Directive. A subsequent
Motion to Exceed Maximum must be submitted for the same appointment if total fees are expected
to further exceed the maximum established by the judge or magistrate.

C) All court appointees and investigators must submit their JDF207 or invoice using CACS, as

applicable, to the court within six menths of the earliest date of billed activity. For example, for
an invoice containing work performed from July 1, 2010 through December 14, 2010, the court must
receive the bill by December 31, 2010. Anv court appointee or investigator desirine to request an
exception fo the 6-month rule based on unusual circumstances shall make such request in writing to the
Director of Financial Services at the SCAQ, or the Director's designee, whose decision conceming
payment shall be final. Before an exception will be considered, the request must detail the
extraordinary circumstances concerning a bill or portion of a bill wherein the activity does not fall
within the six-month rule.
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D) The District Administrator or his/her designee will carefully review all hourly payment requests

E)

submitted for approval. To assist in this review, attorneys, other appointees and investigators must
submit a detailed itemization of in-court and out-of-court hours with each request for payment as
outlined in Procedures for Payment of Fees and Expenses, Attachment E. Authorization for payment is
not automatic, and the District Administrator (or designee) must be satisfied that the number of hours
billed and expenses charged are appropriate and necessary for the complexity of the issues involved. If
there are questions concerning the reasonableness of the bill, the appropriate judge or magistrate will be
consulted. If reimbursement to the state is to be ordered, the District Administrator or his’her designee
shall forward the JDF207 to the appropriate judge for an Order for Reimbursement.

Requests by appointees for reimbursement of expenses must include itemized statements and
accompany the request for payment. In addition, such requests must comply with Maximum Hourly
Rates/Maximum Fees Per Appointment as set forth in sections IV.C. and IV.D. of this Chief Justice
Directive. When practical, a paralegal or legal assistant should be used for tasks that require legal
expertise but can be done more cost-effectively by an assistant, such as drafting court motions or
performing some legal research. The billable hourly rate for a paralegal or legal assistant time is found
in section IV. C. The Judicial Department does not pay for the time of administrative support staff.
Therefore, charges for time spent on administrative activities, such as setting up files, typing, copying
discovery or other items, faxing documents, making deliveries, preparing payment requests, , and
mailing letters are not reimbursable costs. Attorneys are expected to have sufficient administrative
support for these activities.

1. Certain court costs are paid individually by the appointing court (not SCAQ) with prior court
approval. The appointing court pays court costs incurred by counsel. Counsel, other
appointees, or investigators should submit the bills for items listed below directly to the local
court and should not include these costs for reimbursement on the Request for Payment form
(IDF207).

Costs Paid Locally by the Individual Court

» Cost of subpoenas;

» Fees and expenses of witnesses;

* Service of process;

« Language interpreters;

* Mental Health examinations/evaluations;

¢ Transcripts;

e Discovery Costs (including: Lexis Nexis research charges, medical records, etc.)

2. Court-appointed counsel and investigators may request reimbursement for certain reasonable
out-of-pocket expenses that are incurred on behalf of their clients. The expenses below may be
claimed on the Request for Payment form (JDF207) or using CACS.

Other Allowable Fxpenses

e Copy charges at the rate of $0.10 per page (specify the number of copies made};

e Mileage at the rate defined by §24-9-104 C.R.S. (the actual number of miles must be
specified for each trip);

¢ Long-distance telephone calls at cost (if total billing exceeds $50, it must include a copy
of the telephone bill with the following information highlighted date, phone number, and
charges);
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Other Allowable Expenses, cont.

o Postage at cost (regular 1* class mail charges);

« Reimbursement for delivery and express mail charges are only reimbursable for a case on
appeal. A receiptor invoice for these charges must be attached to the order for payment;

¢ Requests for payment of overnight travel or out-of-state travel require prior authorization
by the court and must be in accordance with state travel regulations as described in the
Travel section of the Colorado Judicial Department’s Fiscal Policies and Procedures
manual. Out-of-state travel expenses incurred by the appointee shall be submitted to the
court using form JDF207 with the appropriate copies of travel receipts included.

3. The following items are not authorized for payment or reimbursement.

Non-Allowable Expenses

¢ Phone calls when no contact is made (i.e., no answer, client not available or message left
to call back, ete.);

e Fax charges;

e Parking Fees;

e Items purchased for indigent (or other) persons represented which includes meals, books,
clothing, and other personal items;

o Administrative activities (as previously discussed);

o Electronic filing fees for which state funded counsel appointments are exempt;

e Any other cost or expense not authorized under Colorado law or Chief Justice Directive
for payment by the state or reimbursement to counsel or other party.

F) In any case in which a payment has been made to the attorney by a party who is later determined to
be indigent, the state will reimburse the attorney for the total number of hours expended on the case,
less any payments received from the party for fees incurred prior to the determination of indigence.
The payment calculation is at the allowed Chief Justice Directive and/or Chief Justice Order hourly
rate applicable to when the activity occurred.

(3) Attorneys shall maintain records of all work performed relating to court appointments and make all
such records available to the Judicial Department for inspection, audit, and evaluation in such form
and manner as the Department in its discretion may require, subject to attorney/client privilege.

H) The Judicial Department will review and respond promptly fo any question or dispute concerning a
bill received, submitted, or paid. However, due to research time and record retention limitations,
there is a time restriction of two years for billing questions and disputes. The two-year restriction
starts from the activity date (or date of service) that is in question. For prompt resolution concerning
questions or disputes concerning hourly or contract payment requests, all questions and disputes
must be directed to the local court or State Court Administrator’s Office immediately when issues
arise.
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Judicial Paid Appointments
* Procedures for Payment of Fees and Expenses *

GENERAL INFORMATION

These procedures apply to requests for payment of fees and expenses for court-appointed counsel,
other appointees, and investigators paid by the Judicial Department on an hourly basis. Payment
requests shall be submitted via the Department’s online CAC System (CACS) in accordance with the
policies and procedures set forth by the State Court Administrator’s Office or, if an exception has
been granted pursuant to Section IV.A.3. of this Chief Justice Directive, by using the standardized
"Colorado Judicial Department Request and Authorization For Payment of Fees” form JDF207
(Judicial Department Form). Completion, including attachments, should adhere to the procedures
described below. Requests for payment that do not include the necessary information will be
returned to the appointee or to the court for completion or correction.

All appointees, both hourly and contract, who have not yet received payment from the Judicial
Department must submit a completed W-9 form and, if applicable, an “Authorization to Pay a Law
Firm” form before a payment can be issued. Payments are issued/submitted to whomever the
attorney has authorized and approved on W-9 and “Authorization to Pay a Law Firm” forms.
Therefore, if an attorney is no longer with the law firm indicated on a prior W-9 and/or Authorization
to pay a Law Firm, he/she must complete a new form(s) and submit them to the Financial Services
Division at SCAQ. The forms are available from the court or from the Financial Services Division
by calling (303) 837-3639.

To change only the mailing address, send the address change to the Colorado Judicial Department,
Financial Services Division, 101 W. Colfax, Suite 500, Denver, CO 80202, or call for e-mail
instructions.

Billing for Representation of Client with Multiple Cases: When billing for multiple cases in
representation of the same client (i.e., companion cases), the appointee should work with the
Financial Services Division at the State Court Administrator’s Office to ensure the
appointments/cases are designated as “concurrent” for billing purposes. Appointees must use the
“Concurrent Appointment Notification” form, which is available from the Financial Services
Division upon request. This applies to situations in which activity occurs simultaneously in the
representation of the party across the multiple cases (example: the appointee attends a single court
hearing during which more than one of the client’s cases is discussed) and allows for the activity to
be billed once via a “master” case. Cases in which the appointee’s activity does not overlap muliiple
cases should not be billed concurrently, and should instead be billed by submitting separate invoices
for each respective case.

When an attorney is appointed to continue on a case for the purposes of appeal, payment shall be on
an hourly basis even if the original appointment was on a contract, flat fee basis.
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A.PROCEDURES FOR BILLING

1. Detail of Tiemized Billing

Time sheets must be attached to the JDF207 to support the summarized hours billed. (If CACS
online billing is used, the detail is entered in this system.) Time must be described in sufficient detail
to justify the amount of time spent on the activity. Time reported must include all time spent
between the beginning and ending dates of the billing and must be in chronological order. Time
sheets must be legible — preferably typed. Expenses must be described. A sample itemization is
shown on the next page.

Rates may vary pursuant to Chief Justice Directive or Order. The appointee should contact
the local district court, State Court Administrator’s Office or visit the web site at
www.courts.state.co.us if there is a question concerning the current authorized rates.

a.  The billing detail and itemization needs to include date, distinguish between out-of-court and
in-court time, and a description of service performed. Time must be billed in fenths of an
hour using the decimal system. One-tenth of an hour is equal to six (6) minutes. For
example, 12 minutes is charged as 0.2 hours.

b.  Mileage itemization must include the date of the trip, the purpose of the trip, and the number
of miles traveled for each trip.

2. Other Attachments

a.  Investigators must include the order of appointment appointing the attorney for whom the
investigator is working, the court’s order authorizing an investigator, and the amount of
expenses the investigator may incur.

b.  If the total fee request (including past payments and the current invoice) exceeds the
maximum fee allowed by this Directive, a copy of the court’s order authorizing fees to
exceed of the maximum must be submitted. Submitting this copy once is sufficient.

c.  Iftotal expenses exceed $50, all receipts or invoices for those expenses must be submitted.

d.  All receipts for any expenses outside of the guidelines and an explanation for the additional
costs must be submitted.



John Sample, Attorney at Law

Date Activity In-court
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Out-of-court  Paralegal

05/06/10 Court —temp. protection custody hearing 0.4

05/06/10 Conf with client to discuss hearing 1.1
06/05/10 Review social services report 0.5
06/09/10 Court appearance, review hearing 0.3
06/10/10 Meet with client to discuss permanency plan 1.0
06/11/10 Prepare motion to reconsider placement 0.2
08/07/10 Travel to Canon City Prison (57 miles) 14
08/07/10 Conf with client and Social Services 1.0
(08/07/10 Prepare motion for placement 0.2
08/14/10 Hearing concerning motion on placement 0.3
Dates of service 05/06/10 — 08/14/10 Total hours 1.0 5.0 04
SUMMARY OF¥ ¥EES Activity:
6.0 hours @ $65 per hour $390.00
(1.4 hours @ $25 per hour $10.00
TOTAL FEES | $400.00
TOTAL MILEAGE 57 miles @ $0.45 per mile/(or rate defined by §24-9-104 §25.65
CRS)
OTHER EXPENSES Copies: Social Services report = 12 pgs @ $0.10 $1.20
Postage $0.44
TOTAL OTHER EXPENSES 1.64
TOTAL BILLING | $427.29

COMPLETION OF THE JDE207 (Hourly Billing if not billing online)

Completion of the JDF207 form is required by the Judicial Department for payment of court
appointees appointed on an hourly basis unless the appointee has been authorized to invoice using
CACS (online system). The appointee should keep a copy and submit the original plus one copy.
The form is in triplicate and includes copies for the appointee, the court file, and the State Court
Administrator’s Office (SCAQ). All applicable sections of the form should be completed as
indicated in the instructions. Attach all required documents before submitting to the local court. All
incomplete Requests for Payment will be returned to the appointee for correction(s).
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Section 1.

Enter the case number of the charges being billed. When billing for multiple cases in representation
of the same client (i.e., companion cases), enter all applicable case numbers. If the bill is for
appellate charges, include the appeal case number and the original case number being appealed.

Include the name(s) and number of persons represented, the name of the case, applicable county,
name of appointing judge/magistrate and current judge/magistrate. Indicate if the case jurisdiction is
district or county.

Section IL.

Enter all applicable appointee information, attorney registration number, name, complete address,
phone, fax, e-mail. If the address has changed, check new address box. For more information
concerning changes, review the General Information section in this attachment.

The Social Security Number or Tax Id Number must be included on each JDF207 (for more
information concerning authorized payee changes, review the General Information section in this
attachment).

Indicate the appointment date, if you are an original or substitute appointee, if the case has or has not
gone to trial, if the case was originally under contract. If originally under contract, explain why an
hourly bill is being submitted and the date circumstances changed resulting in hourly billing.

Section Iil.
Indicate the type of representation provided.

Section IV.
Indicate the authority/statute title allowing for the appointment. This is indicated on the original
appointment form/order.

Section V.

The indigency status of the person represented must be noted. If the person is found indigent, use the
date of determination. If the person is not indigent, indicate which statement is applicable to the
party represented and if reimbursement is to be ordered by the presiding judge. This information is
usually included in the order of appointment or may be found in the application for court-appointed
counsel (form JDF208) or another affidavit of indigence, as requested by the court.

Section VL
Under this section all charges are to be¢ summarized.

For the activity from date, enter the first chronological date of activity billed from the itemized detail
document. For the activity fo dafe, enter the last chronological date in which activity occurred as
itemized in the detail document. Group the start and fo date for activities in which the effective date
of the maximum rates as set by Chief Justice D¥irective or Chief Justice Order are the same.

Instructions for summarizing attorney hours and fees are located on the reverse side of the Request
and Authorization for Payment of Fees form (JDF207) #5.

For non-attorney billing activity, summarize all non-attorney hours by category. Next, apply the
maximum rate as set by Chief Justice Directive or Chief Justice Order and enter the total charge
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requested in the right column. Summarize all expenses by type, apply the correlating rates and/or
receipts and enter the total charge per category. Charges must correspond to attached receipts.

Total all charges and calculate total amount billed.

Include all prior amounts invoiced for the appointment in the “Total Amount Previously billed” line,
(excluding the current request).

Determine the cumulative total of fees charged by appointee for the case by adding the “Total
Amount Previously billed” plus the current request amount. If the cumulative total is over the
authorized maximum, check the indicator box “Exceeds allowed maximum”. Include the Motion to
Exceed Maximum and the approved Order to Exceed Maximum (if possible, this should be
judge/magistrate pre-approved and not requested after services are performed).

Appointee signature and date are required.

If this is the final bill, check the “Final Bill” box.
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Practice Guidelines for Respondent Parents’ Counsel in
Dependency and Neglect Cases

Preface

In order to ensure quality representation for all litigants, the Colorado Supreme
Court’s Respondent Parents” Counsel Task Force developed practice guidelines for
respondent parents’ counsel in dependency and neglect cases. These practice guidelines
are based in part on the American Bar Association Standards for Respondent Parent
Representation that were approved in August 2006.

There are nine practice guidelines that were developed through a collaborative

process that involved Colorado judges and magistrates, respondents’ counsel representing
parents in dependency and neglect cases, City and County Attorneys, and Guardians ad
Litem for children and parents. The comments set forth with each guideline explain and
illustrate the meaning and purpose of the guideline and are intended as a guide to its
interpretation.

These guidelines are intended to assist in ensuring quality representation for

respondent parents, ensuring due process of law, and affording parents the best
opportunity to maintain familial relationships successfully. All attorneys appointed as
respondent parents’ counsel are subject to the rules and standards of the legal profession,
including the additional responsibilities set forth by Colorado Rule of Professional
Conduct 1.14. Violation of a guideline should not in and of itself give rise to a cause of
action nor should it create any presumption that a legal duty has been breached or that a
professional ethical violation has occurred. These guidelines are intended to promote
quality representation and uniformity of practice among the attorneys appointed to defend
a parent’s fundamental liberty interest in the care and custody of his or her child.

One
TRAINING

An attorney appointed as respondent parents’ counsel in 2 dependency or neglect
case (hereinafter “RPC”) shall possess the knowledge, expertise, and training
necessary to perform the court appointment, RPC shall be familiar with the
Colorado Children’s Code, basic agency practices, procedural rules of the court, the
applicable Chief Justice Directives, local custom or practice, and relevant state and
federal law. In addition, RPC shall obtain 10 hours of the required continuing legal
education courses or any other modified training requirements established by
subsequent Chief Justice Directive practice standards, rule or statute, which are
relevant to the appointment and that enhance the attorney’s knowledge of the issues
in best interest representation. These requirements should be met prior to
attorney’s first appointment and per legal education reporting period. When
submitting an application to provide attorney services or to renew a contract, the
attorney shall provide the district of appointment with proof of compliance with this
requirement.
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Commentary: Dependency and neglect cases are both factually and legally complicated.
Not only do these cases involve difficult issues related to litigation, they also involve
numerous other systems that must be navigated by parents whose families are involved
in the child welfare system.

RPC who have a basic knowledge and understanding of the practices of the social service
agencies with whom their clients must deal may facilitate earlier, more appropriate
services by extra-judicial advocacy on behalf of their client with the agency.

RPC must be able to seek help from the court when necessary. This requires a working
knowledge of statutory remedies, rules of procedure, applicable Chief Justice Directives
(including CJD 96-08 and 98-02), and local court practices. In addition, if the child/ren
is eligible for membership in an Indian Nation, the family and child/ven have additional
legal rights under the Indian Child Welfare Act. -

Counsel should attend court- or DHS-sponsored trainings, continuing legal education
seminars, or other specialized programs to assist them in developing the necessary
expertise in dependency practice. These trainings should include multidisciplinary
irainings that educate the attorney on, among other things, substance abuse evaluations,
mental health or psychological evaluations, visitation assessments, safety assessments,
and other family reunification services.

Two
REPRESENTATION

RPC shall diligently advocate for the client at all stages of the proceedings. RPC
shall be adequately prepared for proceedings. A RPC shall make reasonable efforts
to expedite litigation consistent with the interests of his or her client. RPC must be
aware of the impact that his or her client’s dependency and neglect case may have
on other legal proceedings. RPC shall advise the parents of his or her rights to
information and decision making while the child/ren is in out-of-home placement.

Commentary: RPC should personally attend all court hearings and provide accurate
and current information directly to the court. When counsel is unavailable for a court
appearance, substitute counsel should be obtained. Participating in pretrial proceedings
may improve case resolution for the parent either to help the client obtain early access to
services or to deter the agency from filing a petition or removing the client’s child if a
petition is filed. The attorney should discuss available services with the client. RPC must
balance the need for early treatment for the client against the potential waiver of
important rights at a very early stage of the proceedings.

Delaying a case often increases the time a family is separated, and can reduce the
likelihood of reunification. Additionally, continuances may actually prejudice a client’s
rights, particularly in expedited permanency planning cases, where the Adoption and
Safe Families Act timelines continue (o run regardless of any delay in the proceedings.
If a continuance is imperative to protect the client’s interests, RPC should request the
continuance in writing, as far as possible in advance of the hearing, and should request
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the shortest delay possible, consistent with the client’s interests. If there is a delay in
either the provision of services to the family or the procedural status of the case, RPC
should take care fo request the Court make “‘good cause” findings for the extension of
Expedited Permanency Planning guidelines.

Three
COMMUNICATION

RPC shall meet or otherwise communicate with the client on a regular basis to the
greatest extent possible. Communication with imprisoned clients raises special
challenges, and the RPC representing an incarcerated respondent parent shall take
particular care to ensure that the incarcerated parent is kept informed of the status
of the case.

Counsel shall also stay in communjcation with other professionals involved in the
case or with the client.

Commentary: Representing parents in dependency and neglect cases presents unique
challenges for an atiorney. Parents are frequently unemployed, homeless, incarcerated,
or without telephones. Financial circumstances, substance abuse, or unresolved mental
health issues may cause parents to have extremely unstable living arrangements that
make it difficult and sometimes impossible, despite counsel’s best efforts, fo communicate
with the client.

Establishing a system for communication is one method of making certain that there is
ongoing contact beiween RPC and the client. RPC may wish to have clients acknowledge
receipt of an advisement of their responsibility to stay in communication with RPC.

When possible, meeting with the client well in advance of court hearings outside of the
courthouse will assist RPC in effectively representing the client. It is extremely important
that the client understands each stage of the case and the consequences that may flow
Jrom non-compliance with court orders. RPC should make sure that his or her client
undersiands any court orders.

Incarcerated parents are in an especially vulnerable position regarding their parental
rights. Treatment plans adopted to remediate the difficulties that bring families before
the court often cannot be realistically implemented due to the parental incarceration.
This problem is exacerbated by the difficulty in communicating with someone in jail or
prison. RPC representing an incarcerated parent must take communication limitations
into consideration in case planning. There may, for example, be long time lags between
a message and a response.

The parent’s attorney should communicate with attorneys for the other parties, court
appointed special advocates (CASAs) or guardians ad litem (GALs). Similarly, the
parent’s aitorney should communicate with the caseworker and service providers to
learn about the client’s progress and their views of the case, as appropriate. The
parent's attorney should have open lines of communication with the attorney(s)
representing the client in related matters such as any criminal, protection from abuse,
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private custody, or administrative proceedings fo ensure that probation orders,
protection from abuse orders, private custody orders, and administrative determinations
do not conflict with the client’s goals in the dependency and neglect case.

Four
DOCUMENTATION

Unless prohibited by order of the court or confidentiality rules or statutes, RPC
shall access copies of pleadings, court reports, court orders, the child welfare agency
case file, and ali other documents that are necessary to represent the client. When
possible, copies of treatment plans and court orders shall be provided and explained
to the client.

Commentary: Miscommunication or misunderstanding is less likely when the client
possesses information in written form. Having information in writing also allows a client
to review the information with other professionals involved in his or her case.

In order for a parent to make informed decisions regarding the course of the litigation,
including whether he or she is in compliance with a court ordered treatment plan, the
client should also have access to all of the necessary and available documents in advance
of each hearing.

Five
INVESTIGATION

RPC shall conduct an independent investigation of facts at every stage of the
proceedings through a review of records and interviews of witnesses or
professionals, as dictated by the needs of the case.

Commentary: The parent’s attorney must take all reasonable steps to prepare an
independent case theory, and a thorough investigation is an essential element of that
preparation. Consistent with the client’s interests and goals, and as permitted by
agreement or court order, RPC should contact service providers who work with the client,
relatives who can discuss the parent’s care of the child, the child’s teacher, caregivers, or
other people who can develop facts helpful to the client, or to clarify information relevant
fo the case. Pending availability of funding for investigators, the attorney should petition
the court for funds to hire an investigator.

Six

AGENCY ADVOCACY

RPC shall, consistent with the interests of their clients, engage in case management
planning, advocate for appropriate family or individual services, and, where
appropriate, explore placements of the child/ren with kin when return to the parent
may not be a viable option.
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Commentary: Case management planning is critical to the parents’ successful
resolution of a dependency and neglect case. Making certain that the treatment plan for
the parents and child/ren is client-specific, reasonable, practical, culturally appropriate
and that it adequately addresses the issues that resulted in the case being filed is a
crucial part of RPC’s representation.

RPC must not only have an understanding of the issues af the inifiation of the case, but
also of the issues that ave disclosed as the case evolves. Dependency and neglect cases
are dynamic by theiv very nature, This offen requires adjustments of the services
provided to the family during the course of the litigation. Effective advocacy for
appropriate adjustments requires RPC fo advocate informally with the social services
agency and, when necessary, formally before the court.

If pavental incarceration or other circumstances justify a finding that no appropriate
treatment plan can be identified to reunify the parent and child/ren, RPC may serve the
client's interest by advocating for an outcome that preserves the familial relationship. To
this end, RPC should counsel clients to share information about potential kinship
placement and extended family members as mandated by ICWA or other requirement.
RPC should advocate for concurrent planning when it allows an opportunily for a more
positive result for the client.

Seven
CLIENT LOCATION

RPC shall make good faith efforts to locate his or her client.

Commentary: Upon accepting an appointment, RPC should advise the client of his or
her responsibility to stay in contact with the attorney. In order to protect the due process
rights and liberty interests of his or her client, RPC representing a missing parent should
make good faith efforts to locate that person. Good faith efforts include leaving contact
information with the client’s family, the caseworker, or service providers, or sending a
letter to the last known address of the parent, address correction requested. If the
attorney is unable to find and communicate with the client after initial consultation, the
attorney should assess what action would best serve the client’s interesis. This decision
must be made on a case-by-case basis. In some cases, the atforney may decide to take a
position consistent with the client’s last clearly articulated position. In other cases the
attorney may decline to participate in the court proceedings in the absence of the client
because that may better protect the client’s vight to vacate orders made in the client’s
absence. After a prolonged period without contact with the client, the attorney should
consider moving to withdraw from representation.
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Eight
CULTURAL AWARENESS

RPC shall be aware of the client’s culture and how that culture may impact the
parents’ participation in the case.

Commentary: A significant number of respondent parents who enter the child welfare
system are from cultures other than the community’s dominant culture. There may be
language barriers or cultural considerations that affect the client’s ability fo understand
what the court is requiring.

Unless RPC is respectful of the client’s culture and sensitive to the impact of these
considerations upon the client’s participation in the case, the attorney cannot be sure
that the client understands the nature of the proceedings ov what is required of the client
or the possible consequences for failing to comply with court-mandated treatment plans.

Nine
APPEALS

RPC shall make certain that appellate options, timelines, and requirements are fully
explained to parents whose rights have been affected by orders of the court. RPC
handling the appeal shall keep the client informed as to the status of any appeal that
is filed.

Commentary: Appeals in dependency and neglect proceedings are now expedited
pursuant to Rule 3.4 of the Colorado Appellate Rules. RPC must discuss the specific
requirements of an appeal with the client at the earliest practicable time so that the
appellate timelines do not lapse before the client can make an informed decision about
whether fo seek appellate review. RPC must also be familiar with local practices that
may affect the ability of counsel to perfect the appellate record. Specifically, RPC must
be familiar with the local compliance plan adopted by each jurisdiction pursuant to Chief
Justice Directive 05-03 for the transcription of the record for appeal.
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Office of the Child's Representatjve Prepared by: Ellsaketh Dickinson, Controller
Truancy data Date: 23-Aug-12
FYO8 - FY13

Number of Appointments and Expenditures by lurisdiction

Jurisdiction FY13 FY12 FY1l FY10 FYC39 FY08
01 - Jefferson/Gipin 18 12 2 3 4 13
02 - Denver Juvenile 84 21 49 91 152 177
04 - £] Paso/Tetler 105 68 82 54 16 3
D6 - La Plata 2 1 1 1 Q 1]
07 - Mantrose/San Miguel 0 0 1 0 [ 0
08 - Larimer 2 3 2 14 o 2
09 - Garfield/Ric Blano [1] 0 1] (] 1 o
10 - Pueble 1 1 1 o 7 13
11 - Fremont/Park 1 1 2 1 0 2
12 - Alamosa/Ria Grande Q 0 o o 1 1]
13 - Morgan/Logan 7 2 7 6 10 13
14-Moffat 1] 2 1 a o] 0
15 - Prawers 4 8 7 14 o
16 - Bent/Otero . 63 34 28 24 20 7
17 - Adams/Broomfield 92 41 37 63 38 14
18 - Arapahce/Douglas 229 221 163 98 181 247
19 - Weld 72 7 19 15 I5 10
20 - Bouider 16 4 13 22 27 23
22 - Dalores/Montezuma 0 o 1 1] 4 a
Total appointments 657 426 416 406 474 515
Jurisdiction FY13 F¥12 FYil FY10 Fvoa Fros
01 - Jeffarson/GNpTn $ 245885 § 474010 3 53885 § 120802 § 163747 § -
02 - Denver Juvenile $ 3459869 § BRI 5 595150 5 31336686 § 5486088 § 55164.97
04 - E Paso/Teller $ 3091741 § 10,208.21 5 3,28841 § 3174367 § 14018358 § 35501
06 - La Plata $ 125672 3 98902 % 2405 § 165780 % - 3 -
07 - Montrose/San Miguel - - 5 - 5 B0OS9C § - 3 - 3 -
08 - Larimer 3 aps0s § 283854 § 1,387.75 5 583471 % - 3 477.00
09 - Garfield/Ric Blano § -3 - % - % - % 66024 3 -
10-Pueble 5 - 3 42900 % 1300 % - % 408682 % 607471
11-Fremont/Park 3 29350 § 8550 § 1.06270 3§ 30780 % - & 381.22
12 - Alamosa/Rio Grande $ -8 - $ -8 104253 3 -

13 - Morgan/Logan § 395096 § 97500 & 256200 3 147080 § 253538 § 650085
14-Moffat 5 - 5 31268 8 98150 % - $ - $ -

15 - Prowers $ 1365186 § 383650 $ 216530 3§ 414788 B - 3 -
16 - Bent/Oterc § 1635725 § 446065 $ 933205 3 362462 § 335247 % 1,069.80
17 - Adams/Broomfield $ 2235503 F 12580814 $ 1053544 F 177403 § 1261313 § 2,801.83
1R - Arapahoe/Douglas $ T421B4% § TFISI219 0§ T4B55B0 $ 539B53I4 F 10177462 3 79.200.81
19 - Weld $ 2415234 3 167607 § 524650 § 582537 § 106BEED § 3,745.16
20 - Boulder § 618878 & 131050 § 530041 § 839165 § 1238670 s 11,035.58
22 - Dalores/Montezuma $ - $ - k3 21645 % - 3 85397 § 1,037.88
Case management/OCR Cares 3 9B4.37 & 245058 % - £ - 5 - 3 -
Total expenses § 22034243 § 133,341.38 $ 15493040 3 17741355 § 22162048 3 169,855.89
Jurisdiction FY13 FYlz FY11 Frlo Fyo2 FY08
01 - Jefferson/Giipin 5 129.40 $ 39576 $ 26943 % 43201 § 40937 § -

02 - Denver Juvenile ] 41665 $ 415.13 % 18269 § 34436 & 36158 § 311.67
04 - E! Paso/Teller s 20445 § 15005 5 38120 § 5R7.85 $ 876.71 § 11834
06 - La Plata 3 62836 § 08903 5 405 § 165790 % - 5 -
07 - Montrose/San Miguel 5 - % - 5 80090 § - 4 - 4 -

08 - Larimer § 40233 § 97951 & 6938E § 42387 ¢ - 0§ 23830
09 - Garfield/Ria Blano b - % - 5 - - - 5 56024 § -

10 - Pueblo g - $ 42900 % 1300 S - ] 626.69 5 457.29
11 - Fremont/Park 5 29350 $ 5550 § 53135 § 307.30 % - 5 lan.el
12 - Alamosa/Rio Grande 5 - 8 -8 - s - 0§ 104253 § -
13 - Morgan/Logan s 57014 % 48750 % 336.00 % 24510 § =354 5 500.07
14-paffat g - 5 15634 5 98150 § - 5 - 3 -

15 - Prowers § 34129 5 47956 5 309.33 % 206256 § - $ -

16 - Bent/Ctero 5 25964 § 131.20 § 333.28 § 15103 % 167.62 & 28569
17 - Adams/Broomifield 5 24289 § 30747 § 28474 § 28162 % 37824 § 27871
18 - Arapahoe/Douglas $ 32410 § 35123 § 458.01 5 652,460 % 56229 S 320.65
19 - Weld § 33845 5§ 23944 5 27613 5 38836 $ 71244 § 37452
20 - Beulder 5 38680 $ 32983 5 41532 % 33144 % 458.77 5 472.85
22 - Dolores/Montazuma 5 - S - 5 21645 - $ 24089 5 259.50
Case management/OCR Cares NfA N/A 5 - 5 - - - 3 -
Average cost per appt. g 31813 § 31301 5 37243 5 43698 § 46819 § 329.82
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COLORADO YOUTH

WORKFORCE DEVELOPMENT ENTERPRISE
Synopsis

Goal: Develop a sustainable collaboration among all sectors that work with youth and their
families to improve workforce knowledge and standards of practice.

This brief:

e substantiates the need for cross disciplinary training for professionals serving system-
involved youth;

e highlights the public will and momentum that is already in place in Colorado to identify the
areas of knowledpe that a professional in the field should have as well as strategies to
develop the infrastructure that enables professionals to obtain the training;

e emphasizes the importance of sustaining this strategic workforce development by
institutionalizing professional standards and integrated training opportunities across
system entities such as juvenile prohation, corrections, and child welfare, among others;
and

* demonstrates steps that agencies, divisions and/or departments can take to actualize
effective workforce development collaboration.

Context

The critical need for enhanced multi-disciplinary training for youth serving professionals is not a
new issue and mirrors a growing concern among national, state and local juvenile justice and child
welfare entities such as the Federal Office of Justice Programs” Office for Victims of Crime, the
Colorado Criminal and Juvenile Justice task force at the state level, and the Denver Crime
Prevention and Control Commission at a local level aboult the negative impact of ‘siloed’
professional training on justice-involved youth, their families and communities. A research study
conducted in 2008 by the National Academy for State Health Policy (NASHP) found that effectively
meeting the needs of youth in the juvenile justice system was often impeded by a lack of knowledge
about policies across and between state and local agencies. In response, NASHP recommended the
use of umbrella entities to not only capitalize on collaborative approaches, but also implement
cross-agency training programs.!

A number of Colorado’s key juvenile justice stakeholders?, recognizing the significant need to
improve standards of practice among youth serving professionals - in order to better prevent vouth
from unnecessarily progressing deeper into systems and institutions - began exploring best
practices around general principles of knowledge necessary for professionals engaged in this field.?
These efforts were adopted by the Colorado Criminal and Juvenile Justice Commission Juvenile Task
Force and handed off to the Juvenile Justice Delinquency Prevention Council’s Professional
Development committee, which has since had a series of discussions regarding the current state of



training curricula for Colorado professionals working with justice-involved youth and gaps, needs,
barriers and opportunities for developing a youth workforce development enterprise.

What is a Youth Workforce Development Enterprise?

A youth workforce development enterprise would consist of a comprehensive multi-disciplinary
training series, which establishes standards of practice for any professional working with system-
involved youth. The youth workforce development enterprise would provide two categories of
training: primary and secondary core competencies. Primary core competencies trainings are
intended to strengthen the foundational capacity of professionals working with system-involved or
at-risk youth. For example, one of the key core competencies included in the learning enterprise
would address an unmet need among many of Colorado’s youth serving professionals - greater
understanding of adolescent brain development and how that affects behaviors. Secondary
competencies trainings would develop eapacity in distinct subject areas specific to system-involved
or at-risk youth. The workforce development enterprise is structured to offer three tailored tracks
of training, including a series for practitioners working directly with system-involved youth, a
series for those who work more indirectly with system-involved youth fi.e, judges or legislators),
and a supervisory series, which provides managers, supervisors, and administrators with training
on leadership and management of professionals working with system-involved youth.4

Why is a Youth Workforce Development Enterprise needed in Colorado?

There are significant benefits to having a statewide youth professional development enterprise,
including addressing a critical deficit in knowledge among professionals who serve system-
involved youth. As research demonstrates, “once youth are in multiple systems, they risk being
subject to multiple processes by multiple agencies with little or no coordination to achieve optimal
case plans. Assessments are often duplicated, little or no atlention is given to the integration of
findings from the various assessments, and case plans may be duplicative or even contradictory.
This fack of a coordinated response is not only unproductive in terms of addressing the youths’
needs and criminogenic factors, but it can push youth further into the juvenile justice and other
systems when they fail to meel the requirements of contradictory case plans.” In addition, findings
from a recent study conducted by the Florida Department of juvenile Justice’s Research and
Planning division, consisting of case sample analysis of 27,311 low risk youth, demonstrated that
“diverting low risk youth is the most effective strategy in terms of reducing subsequent
reoffending.”s

There are numerous examples nationally - captured in federal practitioner guidebaoks, research
studies and briefs, and state juvenile justice statistical reports, among others - on how a deficit of
comprehensive professional development strategies for staff representing the various systems and
sectors that work with system-involved youth can impede ensuring best outcomes for those youth.
One such example, a recent nationwide study, conducted by Strategies for Youth, highlights this
issue within a specific context — the need to equip police officers with more adolescent behavioral
health knowledge.” Findings from the study demonstrate that nationally, “only 9 states provide
new officers with any training on adolescent mental health issues, and only 2 with training on
adolescent development and psychology and that forty states’ juvenile justice curricula focus



primarily on the juvenile code and legal issues and provide no communication or psychological
skills for officers working with youth.”#

Specific to Colorado, a 2012 assessment of the state’s juvenile defender system, conducted by the
National Juvenile Defense Center, demonstrated that “the juvenile indigent defense system in
Colorado suffers from benign neglect. The lack of statewide leadership, coupled with the lack of
professional standards or a dedicated focus on juvenile defense, has left defenders floundering.”
One of the assessment’s key recommendations was to “promulgate and adopt statewide standards
of Juvenile Defense Practice in Delinquency Proceedings. Statewide standards, accompanied by an
implementation and enforcement strategy, would go a long way in enhancing the juvenile defense
function."10

While the two examples cited are specific to police officers and juvenile defenders, this inability to
understand youth behavior as well as be familiar with behavioral health needs, and screening and
assessment within a broader contextual framework applies to any professional who serves system-
involved youth and can lead to flawed interventions that most often miss the central issues facing
the young person.i!

Establishing comprehensive training opportunities, that equip professionals from different
disciplines with the knowledge to understand the spectrum of issues that may have initiated a
youth's invelvement in a system, will contribute to reduced youth recidivism rates, and
subsequently, reduced costs to families and communities. In addition, based on the lessons learned
by system entities - such as youth corrections, which historically built off of an adult model -
establishing standards of practice tailored specifically for the juvenile population is a necessary
step. At a time when system resources - from corrections to probation - are being squeezed,
strengthening the professional development of one’s workforce will also better ensure effective
utilization of limited resources.

Barriers to Implementing a Youth Workforce Development Enterprise

Transitioning the concept of a statewide youth workforce development enterprise into action
presents some questions regarding feasibility due to a number of hard to navigate barriers
including: differing mandates across state agencies on required trainings for staff within their
various systems, inability for agencies to integrate their existing training infrastructure into an
umbrella hub, limited funding to develep or provide training opportunities and limited resources to
inform all the disciplines that might touch a system-invelved youth on the principles of knowledge
that would ensure adherence to standards of practice. Designing, administering and sustaining an
overarching youth workforce development enterprise, in itself, would require an investment of
funding and resources.

Pathways to implementing and sustaining a Youth Workforce Develoepment Enterprise

There are currently no states that offer some iteration of a statewide workforce development
enterprise for professionals working with system-involved youth. However, states such as
Pennsylvania, Massachusetts and Arizona have taken preliminary steps in this direction. Many
states, similar to Colorado, operate professional development academies within individual agencies
or departments such as youth corrections or child welfare, but the curricula offered at the
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academies are specific to a defined profession and are not integrated with the broader training and
knowledge of other systems. Yet, as Pennsylvania's 2012 Juvenile Justice Enhancement strategy
report emphasizes “training is a key element of the successful implementation of evidence-based
practices in juvenile justice. Without it, departments and service providers will not have the
knowledge, skills, and perspectives required to guide juveniles through the social and behavioral
processes of behavioral change and recidivism reduction.”z

The National Center for Juvenile Justice Reform has suggested a starting point for states looking not
only at enhanced cross training opportunities, but also at overall better coordination across youth
serving systems. In the Center’s report, Addressing the Needs of Multi-System Youth: Strengthening
the Connection between Child Welfare and Juvenile Justice, they reference an academic article that
states “as systems consider how they are going to work together to improve cutcomes for dually-
involved youth, they need to conduct inventories of the resources, best practices, and assessment
processes available in their systems, as well as provide corresponding training to all involved
personnel (Wiig and Tuell, 2004, rev. 2008).”13

Current status of efforts: Colorado has already developed core and secondary areas of training
as well as a preliminary inventory of trainings offered across many of the agencies that serve
system-involved youth, identifying which trainings address which core competencies and
secondary competencies.

Next steps: Recognizing that the full implementation of an overarching youth workforce
development enterprise is a longer term effort, the Juvenile Justice Delinquency Prevention
Council’s Professional Development committee is currently taking specific steps to work towards
this goal, which include:

« finalizing the inventory of trainings offered across Colorado’s systems, including times and
locations of where trainings are offered and who can access those trainings;

» identifying barriers as to why trainings offered at a specific division / agency may not be
available to staff at a different division or agency (iLe., costs and resources}, and potential
solutions to those barriers;

s consolidating this information into an accessible format, such as an online resource, that can
not only be distributed to the traditionally identified youth serving professionals from child
welfare and juvenile justice, but also to professors who are working with students
interested in juvenile justice careers, among others;

» ensuring sustainability by institutionalizing the workforce development enterprise through
formal commitments from organizations, divisions and departments (i.e., Division of Youth
Corrections, Child Welfare, and the Office of Behavioral Heath, etc.); and

s securing commitment from state level partners to work collaboratively to fill gaps
and improve access for agencies that serve youth atalocal level.
In essence, a workforce development enterprise would not operate as a bricks and mortar academy,
but would instead utilize and leverage the resources already in place as well as address gaps in
training offerings and any access barriers for professionals who are trying to complete trainings.
Institutionalizing more comprehensive training and standards of practice and providing a spectrum
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of training opportunities that enable professionals to address the needs of the whole youth will
ensure the sustainability of the workforce development enterprise.

The Opportunity

Turning the youth workforce development enterprise concept into reality could help achieve a
primary juvenile justice goal - improved outcomes for youth by promoting the professional
development of system actors from judges to prosecutors to direct service workers. In Colorado,
across multiple system stakeholders, the will exists to move the youth workforce development
enterprise from design to implementation. In fact, the need for enhanced professional development
has been identified as a focus area in multiple statewide efforts around system collaboration. As
such, the Juvenile Justice Delinquency Prevention’s Professional Development committee, which
consists of representatives from many of the key organizations reflected in the state’s multiple
youth serving systems, is committed to mobilizing resources and expertise to help make this vision
a reality. Not only does the will exist to implement a youth workforce development enterprise,
Colorado already has a model to build upon in establishing minimal standards of practice for youth
serving professionals. The state, by rule and statute, set minimal requirements for those working in
child welfare, and subsequently, a comprehensive child welfare academy is being developed to
meet those standards - affording an opportunity to expand this concept to other youth serving
systems.

We hope that your (organization, division and/or department} will partner with us in
ensuring that Colorado is a leader in developing a highly competent youth serving professionals

with demonstrated dedication to working in the field by:

v expanding organizational training offerings and betier equipping your staff with the
competencies necessary to more effectively meet the needs of the youth they serve;

v standardizing core trainings in recommended competency areas [in order t¢ meet state
established standards of practice);

v" exploring and participating in potential federal, state and local funding opportunities that
support collaborative workforce development efforts; and

v" assessing your ability to make the trainings that you offer available to professionals who fall
outside of your own agency or divisions.

Your partnership will help maximize Colorado’s opportunity to lead the nation in designing a model
that more effectively utilizes limited resources and leverages skill sets to ensure that low risk high
need youth are appropriately matched with the support and services that best facilitate their
success.
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APPENDIX A:
ORGANIZATIONS AND GROUPS INVOLVED IN EFFORTS TO STRENGTHEN PROFESSIONAL
STANDARDS FOR COLORADO’S YOUTH SERVING WORKFORCE

The fuvenile Task Force of the Colorado Commission on Criminal and Juvenile lustice
(cci)

Denver Crime Prevention and Control Commission (DCPCC)

DCPCC's Youth Crime Prevention Committee

Colorado Divisicn of Criminal Justice

Colorado Juvenile Justice and Delinguency Prevention Council {JIDP)

JIDP’s Professional Development commitiee
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