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STAFF SUMMARY OF MEETING

JUVENILE DEFENSE ATTORNEY

Date: 08/05/2013
Time: 09:03 AM to 03:56 PM
Place: HCR 0112

This Meeting was called to order by
Representative Levy

This Report was prepared by
Hillary Smith
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X = Present, E = Excused, A = Absent, * = Present after roll call

Bills Addressed:

Action Taken:

Opening Comments

Overview of State Law

Phases of a Juvenile Case

Role of State Agencies

Professionalism Standards for Juvenile Defense Attorneys
Public Testimony

Other Business

Committee Discussion Only

Witness Testimony and/or Committee Discussion Only
Witness Testimony and/or Committee Discussion Only
Witness Testimony and/or Committee Discussion Only
Witness Testimony and/or Committee Discussion Only
Witness Testimony and/or Committee Discussion Only
Committee Discussion Only

09:05 AM -- Opening Comments

Representative Levy, chair, called the meeting to order. Ms. Benita Martin, who was not present at the first
meeting, introduced herself and explained her background. She is the director of the juvenile diversion program in
the Denver District Attorney's Office. Representative Levy explained that Ms. Martin is the designee of several
victims' organizations. Ms. Linda Weinerman, the Executive Director of the Office of the Child's Representative,
introduced herself to the committee and explained her office's work.
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09:07 AM

Representative Levy spoke about a subcommittee concerning records expungement. She asked for
volunteers to serve on the subcommittee. Ms. Dvorchak volunteered to serve. Ms. Brown spoke about someone in
the Office of the State Public Defender who may be interested in serving. Ms. Martin also volunteered to serve.

09:11 AM

Representative Levy asked for feedback concerning the first meeting of the committee and ideas for
presentations at future meetings. She expressed interest in learning about the difficulties of finding counsel in rural
areas. She discussed the potential of using the Office of the Alternate Defense Counsel to find attorneys with an
interest in specializing in juvenile defense counsel. She also explained that the committee would be exploring when
and how waivers of counsel occur.
09:14 AM

Senator Harvey responded to Representative Levy's comments. He spoke about the importance of
examining the costs of various reforms. Senator Marble discussed the number of attorney hours spent on travel in
rural areas. She raised the possibility of using video conferences to conduct these hearings.
09:16 AM

Judge Smith offered to make himself available to discuss video hearings. He spoke about his experience in
rural court work.
09:19 AM

Senator Guzman shared additional comments concerning assistance to rural areas. She expressed interest
in learning more about the process of learning whether a family is indigent.
09:19 AM -- Overview of State Law Concerning I ndigency Guidelines and the Appointment of Counsel

Mr. Dave DeNovellis, representing Legislative Council Staff, provided an overview to the committee
concerning the statutory responsibilities of the Office of the State Public Defender (OSPD). He distributed a

memorandum to the committee {Attachment A). He discussed a Chief Justice Directive concerning indigency
guidelines.
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09:24 AM

Mr. Richard Sweetman, representing the Office of Legislative Legal Services, introduced himself and
provided an overview of case law concerning the appointment of counsel and the role of the OSPD. He distributed
a memorandum to the committee . He walked the committee through the memorandum, including
an explanation of five United States Supreme Court decisions particularly relevant to the work of the committee.

09:28 AM

Senator Marble asked for additional information concerning In re Gault, 387 U.S. 1 (1967).
Representative Levy asked about the distinction between a waiver of counsel and parental refusal of counsel. She
asked what sort of inquiry the court has to make in a situation in which a parent refuses counsel. Representative
Levy asked if any case law specifies at what phase the right of counsel attaches.

09:31 AM

Senator Guzman asked for information concerning when parents refuse counsel. Mr. Sweetman responded
to her questions.

09:34 AM -- Phasesof a Juvenile Case

Ms. Sarah Ericson, representing the 18th Judicial District Attorney's Office, began with an overview of
how the juvenile office in Douglas County handles the intake of a case. She spoke about the standards that district
attorneys must meet in order to determine whether to file charges. She discussed the factors that district attorneys
take into account when determining whether to file charges. She said that almost half of the cases that are brought
to Douglas County are sent to diversion proceedings, rather than to court. Ms. Ericson said that Douglas County
prefers to bring children into court via a summons mailed to the family, rather than through the detention process.
She spoke about differences between various jurisdictions.

09:39 AM

Ms. Ericson continued her presentation by discussing the number of warrants issued in Douglas County.
She noted that a warrant does not mean that a juvenile will be arrested. She discussed the advisement provided to a
juvenile after he or she comes to court on a summons. She discussed other paperwork that must happen at the initial
appearance, including filing a mandatory protection order. She spoke about conversations that the court may have
with families and children at the initial appearance. She noted that Douglas County tends to see more guardians ad
litem (GALSs) than attorneys. She provided possible reasons for this situation.
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09:43 AM

Ms. Michelle Brinegar, representing the 8th Judicial District Attorney's Office, provided an overview of
the phases of a juvenile case from her office's perspective. She said that the juvenile division in her office is a
specialty court, and she described how attorneys serve in that office. She stated that juveniles generally come to her
office through a formal arrest. For a misdemeanor offense, the officer writes a ticket that is then sent to the district
attorney's office. She described the factors that go into the district attorney's decision of whether to file a case. Ms.
Brinegar spoke about the use of diversion programs, which she said tend to be treatment-based. She said that
diversion is the best way to handle a majority of juvenile cases.

09:47 AM

Ms. Brinegar stated that if an officer wants to file a felony charge, the officer must review the case with a
deputy district attorney. If felony charges are filed, the office sends a letter to the juvenile and their parents with
information about the court date. She said that there is generally no need for an arrest warrant or bond. She spoke
about the conversations that the district attorney has with a juvenile on his or her court date. Ms. Brinegar said that
her office does not make different plea offers depending on whether a juvenile has or does not have an attorney .

She spoke about the advisements the judge provides to a juvenile on his or her court case. She said that the majority
of the time, a GAL is appointed before defense counsel is appointed. She said that in reality, GALs operate very
much like defense attorneys. She stated that it can be frustrating for a family when a case slows down or requires
multiple court dates after an attorney is appointed. She said that there are situations in which having a public
defender who is not familiar with juvenile processes and needs can be detrimental to the juvenile.

09:53 AM

Ms. Angela Brant, representing the Arapahoe County Office of the State Public Defender, indicated that
more juveniles are arrested on warrants in Arapahoe County than are brought in via a summons. She explained that
a juvenile who is arrested and brought into court must have a detention hearing within 48 hours of their detainment,
not including holidays and weekends. She said that while attorneys from the OSPD are not present at detention
hearings, on-call attorneys on the Office of the Alternate Defense Counsel (OADC) and parental refusal lists are
present. Ms. Brant noted that unlike adults, juveniles can be held without bail. Charges must be filed within 72
hours after a detention hearing.

09:58 AM

Ms. Brant spoke about the counsel-appointment process in Arapahoe County, noting that juveniles go
through a number of assessments prior to the appointment of defense counsel. She said that defense counsel is
generally appointed more quickly for children who are involved with social services. She spoke about the
paperwork required to request a public defender. She then discussed speedy trail rights and the limited right for a
juvenile to have a jury trial. She said that it is important for juveniles to know when they have a right to a jury trial,
and when to ask for one.
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10:01 AM

Ms. Brant referred to the U.S. Supreme Court decision in Inre Gault. She listed the sentencing options
available in a juvenile delinquency case. She spoke about the mandatory sentence offender classifier, explaining
that if a child has three adjudications on his or her record, regardless of what the charge is, he or she faces a
mandatory one year out-of-home placement, unless an alternate sentence is found. She also noted the sentencing
requirements for a juvenile adjudicated of a crime of violence. Finally, she discussed repeat juvenile offenders and
aggravated juvenile offenders. Aggravated juvenile offenders are entitled to a jury of 12, rather than to a jury of 6
like most juveniles.

10:05 AM

Ms. Kim Dvorchak, representing the Colorado Juvenile Defender Coalition, described the post-sentencing
phases of a case. She spoke about a periodic review of probation, and noted that the statute specifically states that
counsel is not required to be present for such hearings, although there is a right to counsel in a probation revocation
hearing. She discussed review hearings for community placement and placement in the Division of Youth
Corrections (DYC) in the Department of Human Services. She said that any juvenile sentenced to DYC has to
serve at least six months of parole. She discussed a lack of statutory rights to counsel for parole hearings.

10:09 AM

Ms. Dvorchak stated that a juvenile has the same right to appeal as an adult, and explained where appeals
must be filed. She distributed data concerning the number of juvenile delinquency appeals |(Attachment C). She
noted that there are very few juvenile appeals. She discussed how the lack of published cases affects case law,

professionalism, and the decisions that judges and attorneys are able to make. Finally, Ms. Dvorchak discussed
post-conviction rights, noting that in this situation the adult Rules of Criminal Procedure apply to juveniles.

10:13AM

Ms. Dvorchak discussed rules pertaining to records expungement and registry on the Colorado sex
offender registry. She said that a juvenile must affirmatively petition to remove him or herself from the sex
offender registry. She discussed recent legislative changes to rules concerning expungement and the sex offender
registry. She spoke about other states' rules concerning post-disposition access to counsel. She then discussed the
costs of keeping juveniles in detention.

10:16 AM

Senator Ulibarri sought clarification that there is an advisement of rights but not an advisement of
collateral consequences. Ms. Dvorchak responded to his questions, noting that only an attorney could be sure which
potential consequences would apply to an individual child. Ms. Brinegar stated that juveniles in her jurisdiction are
given a complete advisement of possible collateral consequences, although the advisement is not tailored to the
individual juvenile.
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10:18 AM

Senator Harvey asked why it is possible for children to be held without bail. Ms. Dvorchak indicated that
the authority to hold children without bail was established in the 1990s. Representative Levy asked if there has
been jurisprudence indicating that an adult's right to bail does not apply to juveniles. Ms. Dvorchak and Ms.
Brinegar responded to her question. Ms. Brinegar stated that bonds are not issued for any child. She said that a
juvenile will not be detained unless it is determined that the juvenile poses a threat to him or herself or to others.
Ms. Brinegar indicated that juveniles are not held just because they cannot afford bail.

10:23 AM

Representative Levy asked for additional information concerning various practices across districts. Ms.
Brinegar responded to her question, indicating that much of a jurisdiction's practices tend to follow earlier
traditions. Judge Smith asked for information about when a summons is issued. Ms. Brinegar explained that an
officer-written summons is sent to her office, and not to the court. Discussion continued between Judge Smith and
Ms. Brinegar concerning whether it is possible to compare rates of informal adjustment in the 8th Judicial District
compared to other jurisdictions. Ms. Ericson noted that not every jurisdiction offers diversion programs.
Representative Levy spoke about recent legislation on this topic.

10:29 AM

Senator Marble asked Ms. Brinegar for further information concerning the use of pretrial services
programs for juveniles. Ms. Brinegar responded to her remarks, noting that juveniles are generally released to
Senate Bill 94 program supervision.

10:33 AM

Ms. Jessel asked about the percentage of children committed to DYC who actually go right to community
placement, and how many children are denied parole. Ms. Weinerman addressed Ms. Brinegar's comments
concerning GALs. She said that GALs cannot be defense attorneys and are required to represent the best interests
of the child, not the child him or herself.

10:36 AM

Representative Levy asked Ms. Brant to discuss the use of OADC and parental refusal attorney lists. Ms.
Ericson addressed questions concerning how attorneys are added to a list. Discussion continued on this point. Ms.
Dvorchak commented that the public defender statute provides a broader representation than the advisement of
counsel statute. She spoke about the U.S. Supreme Court decision in Rothgery v. Gillespie County, 554 U.S. 191
(2008). Ms. Brinegar shared additional remarks.
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10:40 AM

Senator Guzman asked for information regarding the timeline for determining eligibility for a public
defender and parental refusal of counsel. Ms. Lilgerose spoke about her personal experience with parental refusal
counsel. Ms. Ericson responded to Ms. Lilgerose's remarks. Senator Guzman asked for more detail concerning the
application process for a public defender. Ms. Brant addressed her questions.

10:45 AM

The committee stood in a brief recess.

10:56 AM -- Role of State Agenciesin the Juvenile Justice Process

The committee came back to order.

10:57 AM

Ms. Frances Brown, representing the Office of the State Public Defender (OSPD), described her office's
role in juvenile defense. She discussed the U.S. Supreme Court decision in Inre Gault. She referred to the
specifics of the case related to the waiver of counsel. She discussed the provisions of the OSPD statute. She stated
that attorneys must obey the rules of professional conduct. She also discussed the annual conferences that the
OSPD attends, and discussed the number of complaints filed against the OSPD. She explained that OSPD attorneys
are state employees, not contract employees.

11:02 AM

Ms. Brown spoke about mandatory training provided by the OSPD to its attorneys concerning juvenile
counsel. She said that since 2007, there has been a separate juvenile agenda at the annual conference, and all
attorneys involved in juvenile counsel must attend the items on this agenda. She then addressed whether public
defenders can appear at juvenile detention hearings. She said that her office is not completely clear what the
Rothgery case requires in juvenile counsel. She explained how the OSPD has interpreted the case. She stated that
for some offices, it is possible for public defenders to appear at detention hearings. She noted that at this point,
public defenders may not necessarily be assigned to the case. She spoke about the need to minimize the potential
for conflicts of interest.

11:10 AM

Ms. Brown provided detail concerning the statute explaining when the OSPD is required to enter a case.
She spoke about language within the most recent Chief Justice Directive concerning the right of the OSPD to elect
to represent a defendant prior to appointment. She noted that juveniles are not considered to be "defendants." She
said that there are three ways that a child can get the appointment of counsel: indigency; parental refusal; and if the
court determines that it is in the best interests of the child. She indicated that in many cases, juveniles and their
parents waive counsel because they are not adequately advised of potential collateral consequences to a conviction.
She said that Fort Collins has put together a video for all juveniles going through the juvenile justice system, and
one part of the video concerns collateral consequences.
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11:18 AM

Ms. Brown concluded her remarks by stating that there were approximately 10,000 juvenile cases last year,
and 75 percent of them took place in eight metro-area offices with public defenders who specialize in juvenile cases.
She referred to earlier conversations concerning video conferencing.

11:20 AM

Ms. Lindy Frolich, executive director of the Office of the Alternate Defense Counsel (OADC), explained
that her office provides attorneys in situations in with the OSPD has a conflict of interest. She stated that the
OADC contracts with about 400 lawyers across the state. She spoke about her experience as a public defender and
as an attorney in private practice prior to the creation of the OADC and the Office of the Child's Representative.

She noted that juvenile cases are handled differently across the state. She said that OADC lawyers are generally not
in court at detention hearings. She referred to earlier discussions concerning Arapahoe County, noting that lawyers

who are present there are present on a voluntary basis. She said that except in Denver, public defenders and OADC
are not regularly present for detention hearings.

11:26 AM

Ms. Frolich spoke about her work for the OADC and information concerning collateral consequences. She
said that OADC cannot pick up any juvenile or criminal case until the OSPD has made a determination that the
person qualifies for a public defender and that the OSPD has a conflict of interest. She then turned her attention to
parental refusal cases. Finally, she spoke about the differences between a guardian ad litem (GAL) and a defense
attorney. She also referred to earlier comments concerning whether the outcome is the same whether a defense
attorney is present or not. Ms. Frolich said that her office is neither authorized to nor funded to be involved in
post-disposition cases.

11:32 AM

Ms. Frolich spoke about petitions to remove a juvenile from the sex offender registry.

11:33 AM

Ms. Susan Colling, representing the Colorado Judicial Branch, explained how probation fits into the
juvenile justice system. She noted that probation is a formal sentence from the courts. She stated that the Probation
Division conducts a pre-sentence investigation (PSI) and is responsible for ongoing supervision within the
community. A PSI report is not required by state law, and only some courts require it. She discussed the factors
that help determine how a juvenile will be supervised in the community. She stated that filings, detentions, and
other aspects of the juvenile justice system seem to be declining every year. She distributed two documents to the

committee concerning the costs of various sentencing options for juveniles {Attachment D|and |Attachment E).
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11:41 AM

Representative Levy sought information concerning how the process varies from judicial district to judicial
district.

11:42 AM

Ms. Colling responded to questions from Senator Harvey concerning how the juvenile justice process has
changed over the years. Ms. Brown remarked on the decline in juvenile filings. Ms. Lilgerose sought information
concerning probation officers in Denver County. Discussion continued between Ms. Colling and Ms. Lilgerose
concerning training for probation officers. In response to questions from Representative Levy, Ms. Colling
explained that in some districts, probation officers may specialize in juvenile cases.

11:46 AM

Ms. Jessel sought information concerning a situation in which the client of a public defender becomes a
victim in a separate case. Ms. Brown indicated that the roles are different depending on whether the client is a
current or former client. She indicated that the situation is highly complex. Ms. Lilgerose sought additional
information concerning the list of attorneys on the parental refusal list. Ms. Frolich indicated that the management
of the list varies across jurisdictions. She said that in her practice, courts use the OADC list of attorneys who are
qualified to practice in juvenile cases. Discussion then turned to whether parental refusal attorneys are held to the
same standards as the public defenders. Ms. Frolich stated that OADC lawyers appearing in juvenile court are
required to do five hours of juvenile-specific training each year.

11:51 AM

Ms. Brown responded to questions from Ms. Weinerman concerning whether it is possible to ensure that
public defenders are present on certain days. Representative Levy asked for further information concerning
detention hearings. Ms. Brown responded to her question.

11:56 AM

Representative Levy sought additional information concerning logistical and ethical issues that may arise if
video conferences are used. She stressed that the cultures vary across jurisdictions. Ms. Frolich shared additional
information concerning video conferences confidentiality issues related to such conferences.

12:01 PM

Judge Smith discussed his experience in the issue of video conferencing. He spoke about potential costs to
counties for video conferencing. Representative Levy asked whether attorneys closer to detention facilities could
represent juveniles being held there. Ms. Brown spoke about the potential conflicts of interest that such a situation
may raise. She discussed transportation from detention facilities to courts. Ms. Jessel shared additional thoughts on
the topic, as did Senator Marble.
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12:11 PM

Representative Levy sought additional information concerning waivers of counsel. Ms. Brown spoke
about case law concerning what is required for a valid waiver of counsel. Ms. Frolich commented on the issue of
waivers of counsel. She said that the right to counsel attaches to the juvenile. She stated that the waiver of counsel
is an informal process that does not work very well in its current form. Ms. Frolich expressed the view that a
waiver should not be permitted until after an attorney consultation. Discussion between Representative Levy and
Ms. Frolich continued, with Ms. Frolich expressing her personal belief that it is in the best interest of every person
to be represented by an attorney in court. Ms. Brown commented that in some instances, a court will bring in a
public defender to counsel a client who wants to waive counsel, with the requirement that that attorney not be later
appointed to represent the client.

12:20 PM

Ms. Dvorchak spoke about the small number of juvenile cases handled by the OADC and the OSPD. She
asked what impact the Rothgery case and legislation in response to that case may have on the allocation of resources
devoted to adult and juvenile cases. Ms. Brown responded to her questions. Ms. Brown stated that the idea of a
Chief Juvenile Defender has been discussed, but is not favored. She listed other topics that the OSPD has discussed

due to changes in how public defenders are promoted. Representative Levy asked for further detail on these
changes.

12:26 PM

Ms. Frolich spoke about her efforts to coordinate contract attorneys who specialize in juvenile cases.

12:28 PM

Senator Marble asked whether there are adequate resources for investigations in juvenile cases. Ms.
Frolich responded to her question, as did Ms. Brown.

12:31 PM

The committee recessed for lunch.

02:00 PM -- Professionalism Standardsfor Juvenile Defense Attorneys

The committee reconvened and Representative Levy called the meeting back to order.
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02:03 PM

Senator Harvey and Ms. Brown discussed the rates that are paid to attorneys contracting with the OADC.
A book from the National Juvenile Defender Center, "National Juvenile Defense Standards," was distributed to the
committee. A link to the book can be found on the Juvenile Defense Attorney Interim Committee website.

02:07 PM

Mr. Mike Rafik, juvenile defense attorney with Collins, Rafik, and Johnson, Ms. Kim Dvorchak, executive
director of the Colorado Juvenile Defender Center, and Robin Walker Sterling, assistant professor at the University
of Denver Sturm College of Law, came to the table to discuss standards of professionalism for juvenile defense
attorneys. Professor Walker Sterling told the committee a story illustrating why she wanted to be a juvenile defense
attorney. She stated that the juvenile defense system is calibrated more towards punishment than rehabilitation.
Professor Walker Sterling said that she wanted to discuss the scope of juvenile defense counsel and why that scope
is important. She said that ethical rules are very clear that juvenile defense attorneys must represent the juvenile's
stated interests, and that there are scenarios where there is confusion between stated interests and what attorneys and
judges assume is the child's best interests. Professor Walker Sterling compared this to GALs, who serve a child's
best interest.

02:17 PM

Professor Walker Sterling discussed the obligation of confidentiality between the attorney and the juvenile,
and stated that the obligation is the same as it is with an adult client. She discussed recent United States Supreme
Court cases concerning juvenile justice. Professor Walker Sterling noted that there is a trend of using the juvenile
court system as the primary system for juvenile discipline as opposed to diversion programs.

02:27 PM

Mr. Rafik discussed his background in juvenile defense. He discussed the inherent differences in
representation by a private attorney and a public defender. Mr. Rafik stated that juvenile justice is complex and
should require specialization. He stated that some of the blame for failures that occur in juvenile representation are
attributable to how public defenders advance in the system.

02:36 PM

Ms. Dvorchak stated that is important to approach juvenile defense through the eyes of the child. She
noted that the National Juvenile Defense Standards are being implemented in numerous states. She responded to
questions from the committee regarding who is promulgating these standards, and stated that the standards are more
of a template. Ms. Dvorchak said that some states require certification in order to practice juvenile law.
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02:48 PM

Professor Walker Sterling said that people should reject the notion of the juvenile system as an offshoot of
the adult system. She stated that society should not widen the net in order to capture more children, and that the
people in the system should be the ones who need to be there to access services. Professor Walker Sterling noted
that justice should be rehabilitative and not punitive. Professor Walker Sterling responded to questions from
Senator Harvey regarding what can be done legislatively.

02:56 PM

Representative Levy asked the panel to describe the role of GALs. Mr. Rafik stated that the GAL fills a
specific purpose but expressed concerns about when the GAL acts as a second defense counsel. Ms. Dvorchak
stated what she saw as struggles between the scope of representation of attorneys and GALs. Ms. Weinerman said
that the GALSs are not attorneys and are required to represent the assumed best interests of a child, not necessarily
the stated interest. Senator Marble stated the misuse of GALs may lead to a lack of trust in the system by juveniles
and parents.

03:06 PM

Ms. Dvorchak responded to questions from Senator Marble regarding what could be done to ensure
adequate representation and stated that statutes should say that juveniles have a right to counsel at first contact, and
she would also like the rules of juvenile procedure to be updated. Professor Walker Sterling stated juveniles should
have easier access to community-based services. She also said that there is a tendency to overprosecute, and that
there should be more reliance of other types of social control.

03:11 PM
Mr. Rafik stated that there should be an attorney at the first appearance, and that there needs to be
accountability in schools. He said the counties should consider funding diversion programs. Professor Walker

Sterling stated that she would like to see juveniles required to see counsel at least once before being allowed to
waive counsel. She would like to see people not criminalize normal adolescent behavior.

03:20 PM

Ms. Dvorchak and Professor Walker Sterling discussed the impact of collateral consequences on
immigration with Senator Ulibarri.
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03:22PM -- Public Testimony

Ms. Ginger V. Geissinger, a Weld County juvenile defense attorney, came to the table to discuss collateral
consequences. She noted that the severity of collateral consequences should mandate that juveniles have adequate
access to counsel at the detention hearing. She discussed a personal story about a client she represented who as an
adult was unable to get guardianship of his disabled mother due to his breaking into a car when he was 15. Ms.
Geissinger discussed the educational, vocational, and financial implications of misdemeanors and felonies. She said
that often judges and district attorneys do not go far enough when explaining collateral consequence and leave it to
the defense attorneys.

03:33PM

Senator Ulibarri asked if Ms. Geissinger has a full list of collateral consequences. She noted that the most
comprehensive list is maintained by the American Bar Association, which can be accessed here. Ms. Geissinger
discussed the difficulties of expunging records. Representative Levy stated that the OSPD maintains a state-specific
collateral consequence list. Judge Smith discussed the consequence advisement video from Larimer County. Ms.
Martin discussed pre- and post-adjudication and pre- and post-file diversion programs. Ms. Geissinger noted that
while most consequences attach post-adjudication, there are some consequences that attach pre-adjudication. She
stated that not every district has a juvenile diversion program.

03:42 PM -- Other Business

Representative Levy asked the committee for input on topics, resources, other ways to address the
committee's charge. Senator Harvey noted that the afternoon panel addressed school codes and how zero-tolerance
policies are clogging the criminal justice system. Representative Levy discussed legislation that came from the
School Discipline Task Force established in 2011 and said it is a good idea to look into the implementation of the
bills. She said she would look into having a presentation on school discipline. Ms. Lilgerose stated that she would
like the committee to discuss restorative justice and diversion programs. Representative Levy referred to the adult
diversion program legislation passed in the 2013 session. Ms. Dvorchak discussed what informal referring systems
that the Juvenile Justice Task Force of the Colorado Committee on Criminal and Juvenile Justice is looking into.
Ms. Weinerman said that she would like data regarding the variations in how different districts handle juvenile
cases. Senator Guzman asked for fiscal analysis at some point regarding what the system costs now and the cost for
suggestions that have arisen. Representative Wright stated that training and standards for law enforcement officers
is important to look into.

03:52 PM

Ms. Brown stated that she would like to see data on differences in detention processes and to look into the
implementation of Senate Bill 91-094.

03:55 PM

The committee adjourned.
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MEMORANDUM

August 1, 2013

TO: Members of the Juvenile Defense Attorney Interim Committee
FROM: Dave DeNovellis, Researcher, 303-866-3140
SUBJECT: The Role of the Office of the State Public Defender and State Law

Concerning Indigency Guidelines

This memorandum provides an overview of the role of the Office of the State Public
Defender and the state indigency guidelines regarding the appointment of counsel.

The Role of the Office of the State Public Defender

The Office of the State Public Defender (OSPD)is established pursuantto Section 21-1-101
et seq., C.R.S., as an independent entity within the Colorado Judicial Branch The single purpose
of the OSPD is to represent indigent persons, including juveniles, who are under arrest for or
charged with crimes where there is the possibility of being jailed or imprisoned.

The state public defenderis appointed by the five-member, court-appointed Public Defender
Commission. The commission also has oversight ofthe OSPD. The OSPD consists of 21 regional
trial offices and one appellate division throughout Colorado's 22 judicial districts and 64 counties,
and the office employs approximately 410 lawyers and 240 other staff positions. A map of the 22
OSPD offices is included in Attachment A. ‘

The statutory and financial guidelines for sfate-appeinted counsel are contained in Chief
Justice Directive 04-04, which was last updated in July 2011 (Attachment B). In cases where there
is a conflict of interest for the OSPD, the Office of Alternate Defense Counsel (OADC) must
provide legal representation to indigent persons and juveniles.! The OADC provides legal
representation by contracting with licensed attorneys and investigators. Public defenders and other
court-appointed attorneys may hire case investigators, paid for by the Office of the State Court
Administrator, subject to authorization by the presiding judge or magistrate. Maximum rates and
fees for court-appointed attorneys and investigators that are not a part of the OSPD are set by the
Colorade Supreme Court.

'Section 21-2-103, C.R.S.



Indigency Determination

State law requires that the OSPD represent indigent persons without charge.* OSPD
determines whether a person is indigent based on financial guidelines established by the Colorado
Supreme Court. The income eligibility guidelines were last revised in March 2013. Persons
seeking representation by a public defender, or, in the case of juveniles, the juvenile's parent or
legal guardian, must submit a public defender, court-appointed counse!, or guardian ad litem
application (Form JDF 208, Attachment C). OSPD evaluates three factors to determine if an
applicant is eligible for representation by a public defender:

+ gross household income;
« household expenses compared to gross household income; and
. the criminal charge compared fo assets which may be used to pay defense costs.

For example, if an applicant is at or below the income guidelines, he or she is eligible for
a public defender. An applicantis eligible if he or she is within 10 percent of the income guidelines
and has monthly expenses that exceed his or her income by over $100. An applicant is also
eligible if he or she is within 75 percent of the income eligibility guidelines, is charged with a Class
1, 2, or 3 Felony, and has less than $7507in assets that could be used to cover defense costs. The
eligibility scoring instrument is included in Chief Justice Directive 04-04.

Determinations made by the OSPD are subject to review by the court. Ifa public defender
or other court-appointed counsel makes an appearance based on the application, the court may
assess a $25.00 fee to the applicant at the time of the final disposition of the case. State law
requires defendants to repay all or part of the expense of state-supplied or court-appointed
representation if the court finds that the defendant is able to do s0.® Either the court or the OSPD
is required to reassess the indigency status of a person requesting court-appointed representation
for purposes of an appeal.

Additionally, the court may appoint counsel for a juvenile if the juvenile's parent, guardian,
or legal custodian refuses to retain counsel for the juvenile.* The court may order the parent or
guardian to reimburse the cost of representation if it does not find good cause for the refusal. An
example of good cause includes when a family member is alleged to be the victim of the juvenile's
actions.

2Section 21-1-103, C.R.S.
*Section 21-1-106, C.R.S.
*Saction 19-2-706 (2}, C.R.S.

_2" SALCSMEMOSI201 3\Cverview of the Process and Requirements for State-Appolnted Juvenite Dafanss Caursel73113151622.wpd
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Attachment B

Chief Justice Directive 04-04
Amended July 2011

SUPREME COURT OF COLORADO
OFFICE OF THE CHIEF JUSTICE

APPOINTMENT OF STATE-FUNDED COUNSEL IN
CRIMINAL AND JUVENILE DELINQUENCY CASES AND FOR
CONTEMPT OF COURT

Statutory Authority

The federal and state constitutions provide that an accused person has the right to be represented
by counsel in criminal prosecutions. This constitutional right has been interpreted to mean that
counsel will be provided at state expense for indigent persons in all cases in which actual
incarceration is a [ikely penalty, unless incarceration is specifically waived as a sentencing option
pursuant to §16-5-501, C.R.S., or Alabama v. Shefton, 535 U.S. 654 (2002), or there is a waiver
of the right to counsel at the advisement.

State funds are appropriated to the Office of the Public Defender to provide for the representation
of indigent persons in criminal and juvenile delinquency cases pursuant to §21-1-103, C.R.S.

State funds are appropriated to the Office of Alternate Defense Counsel to provide for the
representation of indigent persons in criminal and juvenile delinquency cases in which the Public
Defender declares a conflict of interest pursuant to §21-2-101, C.R.S.

Section 19-2-706(2), C.R.S., provides for the representation of juveniles in delinquency cases in
which (1) the parent or legal guardian refuses to retain counsel for the juvenile, or (2) the court
finds such representation is necessary to protect the interest of the juvenile or other parties
involved in the case. When such an appointment is necessary and the juvenile does not qualify
for representation by the Public Defender or the Office of Alternate Defense Counsel, the Judicial
Department will pay for the costs of counsel and investigator services. However, reimbursement
to the state may be ordered, as outlined in this directive.

Colorado Rules of Civil Procedure 107 and 407 provide for the appointment of counsel to an
indigent person cited for contempt where a jail sentence is conternplated. If the court appoints
private counsel to prosecute a contempt action or to represent an indigent party for contempt
charges, the Judicial Department will pay for counsel, as there is no statutory authority for the
Public Defénder or the Alternate Defense Counsel to represent clients for the sole purpose of
addressing contempt charges.

Indigency Determination

A defendant in a criminal case or a juvenile’s parent or legal guardian in a delinquency case must
be indigent to be represented by the Public Defender or by Alternate Defense Counsel, in cases of
Public Defender conflict, at state expense. Such person(s) must also be indigent or otherwise
qualify for court-appointed counsel as described in Section III for the court to authorize the
payment of certain costs/expenses. Any defendant in a criminal case, or the juvenile’s parent,
guardian, or legal custodian in a delinquency case, requesting court-appointed representation on
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the basis of indigency must complete Form JDF208, Application for Public Defender, Court-
Appointed Counsel or Guardian ad Litem, signed under oath.

B. An indigent person is one whose financial circumstances prevent the person from having equal
access to the legal process (Attachments A, B, and C).

C. Pursuant to §21-1-103 (3), C.R.S., the initial determination of indigency shall be made by the
Public Defender subject to review by the court. Therefore, all persons seeking court-appointed
representation shall complete form JDF208 and shall first apply with the Office of the Public
Defender. The Public Defender will determine if the defendant, or a juvenile’s parent or legal
guardian in a delinquency case, is eligible for representation in accordance with the fiscal
standards.

D. In all cases, the court retains jurisdiction to determine whether the person is indigent based on all
the intormation available. Upon receipt of the finding by the Public Defender on the issue of
eligibility for representation in accordance with the fiscal standards, the court shall revigw the
person’s application for Public Defender, including any requests for exception to the
determination of the Public Defender. Based on a review of all information available, the court
shall enter an order either granting or denying the person’s request for appointment of the public
defender. The court may use the judicial district’s Collections Investigator(s) to provide a
recommendation to the court relative to the above determinations, if additional analysis is
needed.

E. If the court finds the person indigent and appoints the Public Defender, or in the case of a
conflict, the Alternate Defense Counsel, the court may consider ordering the person to make
reimbursement in whole or in part to the State of Colorado pursuant to law using the process
described in Section V. of this Chief Justice Directive.

F. An attorney or other person appointed by the court on the basis of one or more party’s inability to
pay the costs of the appointment shall provide timely notice to the court in the event financial related
information is discovered that would reasonably call into question the party’s inability to pay such
costs. The court shall have the discretion to reassess mdigence, and for purposes of possible
reimbursement to the state, the provisions of Section V. of this Chief Justice Directive shall apply.
Based upon a reassessment of a party’s financial circumstances, the court may terminate a state-paid
appointment, require reimbursement to the State of Colorado of all or part of the costs incurred or to
be incurred, or continue the appointment in its current pay status.

TT1. Guidelines for Appointment of Counsel

A. Appeointment of Public Defender

1. Appeintments on the Basis of Indigency: To be eligible for representation by the Public
Defender (PD), a defendant, or a juvenile’s parent or legal guardian in a delinquency case,
must be indigent, as defined above and determined by the PD, subject to review by the court.
If such person is indigent, the court shall appoint the PD, except as otherwise provided in
paragraph I1[.B.

2. Appointments To Assist in Motions Under Rule 35 of the Colorado Rules of Criminal
Procedure: An indigent defendant may be entitled to representation by the PD to assist in
motions under Rule 35 if the court does not deny the motion under Crim. P. 35(c)(3XIV). If

2
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another attorney represents the defendant and withdraws, the PDD may be appointed if the
defendant is indigent and there is no conflict with such representation.

3. Appointments for Appeals:

a. The court or the PD shall reassess the indigency status of a defendant who requests
court-appointed counsel, as described in Section ILA., for purposes of appeal.

b. When an indigent person has an Alternate Defense Counsel attorney for the trial of a
criminal or delinquency case, the PD shall be appointed to represent the defendant on
appeal unless the court determines that the PD has a conflict of interest.

B. Appeintment of Alternate Defense Counsel

The Office of Alternate Defense Counsel (OADC) shall maintain a list of qualified attorneys for
use by the courts in making appointments. Upon appointment of an Alternate Defense Counsel
attorney, the clerk shall notify the OADC’s designee. No more than one attorney may be
appointed as counsel for an indigent person except in specific exceptional circumstances.
Accordingly, upon specific written request by counsel for appointment of an additional attorney
to assist in the defense of an indigent person, the OADC may approve appointment of an
additional attorney for good cause shown. Such requests should be made in writing and directed
to the OADC. Alternate Defense Counsel shall be appointed under the following circumstances:

1.

Conflict-of-Interest Appointments: The PD shall file a motion or otherwise notify the court
to withdraw in all cases in which a conflict of interest exists. The court shall appoint an
Alternate Defense Counsel attorney to represent indigent persons in cases in which the court
determines that the PD has a conflict of interest and removes the PD from the case. The
OADC is responsible by statute to handle all PD conflict cases. Therefore, the OADC shall
establish policies and procedures to cover instances when Alternate Defense Counsel has a
contlict.

2. Appointments To Assist in Motions Under Rule 35 of the Colorado Rules of Criminal

Procedure: An indigent defendant may be entitled to conflict-free counsel to assist in
motions under Rule 35 if the court does not deny the motion under Crim. P. 35(¢)(3)(IV) and
if the PD notifies the court that a conflict of interest exists. The provisions of T[L.B.1. above
shall be followed in appointing an Alternate Defense Counsel attorney.

Appointments for Appeals: If the court determines that the PD has a conflict of interest, it
shall set forth in a written order the reason for the conflict of interest and the court shall
appoint an Alternate Defense Counsel attorney to represent the defendant.

C. Appointment of Other Counsel

1.

The Clerk of Court or the District Administrator shall maintain a list of qualified private
attorneys from which appointments shall be made under this section. Private counsel
appointed under the following circumstances will be paid by the Judicial Department as
established in this directive:

a. Exceptional Circumstances: Counsel in Juvenile Delinquency Cases if Parties are Not
Indigent: The parents/legal guardians of juveniles are routinely expected to retain
and pay for their own private counsel. Upon any request that the State of Colorado /

3
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Judicial Department pay counsel fees and costs, the initial determination shall be
whether the party(ies) are indigent, and if so, the Public Defender or ADC shall be
appointed, as described above. If the juvenile and parents/guardians are not indigent,
the court may appoint counsel in a juvenile delinquency case with consideration for
the following:

i.  Counsel may be appointed if the court deems representation by counsel is
necessary to protect the interests of the juvenile or of other parties or if the
parent or guardian refuses to retain counsel, pursuant to §19-2-706(2), C.R.S.

ii.  If such appointment is made by the court gnd the juvenile and parents/guardians
are not indigent (and therefore not eligible for representation by the Public
Defender or ADC), the court shall order the parent or guardian to reimburse the
court for the costs of counsel and if applicable, investigator appointment.

iii. The court may waive the requirement that the parent/guardian reimburse the
costs of representation if the court finds good cause for the refusal to retain
counsel, such as when a family member is alleged to be the victim of the
Juvenile's actions. -

Appointments of Advisory Counsel: There is no constitutional right to the
appointment of advisory counsel to assist a pro se defendant. However, pursuant to
case law, the court may appoint private advisory counsel either 1) at the request of an
indigent pro se defendant, or 2} over the objections of an indigent pro se defendant to
ensure orderly proceedings and to provide assistance to the defendant. If the court
appoints private advisory counsel for an indigent pro se defendant in a criminal case,
the Judicial Department will pay for counsel, as there is no statutory authority for the
Public Defender or the Alternate Defense Counsel to advise pro se defendants.

Appointments of Contempt Counsel: Private counsel may be appointed as a special
prosecutor or as counsel for an indigent person facing contempt charges when
punitive sanctions may be imposed, in accordance with Rule 107(d) and 407(d) of the
Colorado Rules of Civil Procedure. Costs and reasonable attormey’s fees in

connection with the contempt proceeding may be assessed at the discretion of the
court.

Appointments of Counsel for Grand Jury Witnesses: A witness subpoenaed to appear
and testify before a grand jury is entitled to assistance of counsel pursuant to §16-5-
204, C.R.S. For any person financially unable to obtain adequate assistance, counsel
may be appointed at state expense. Pursuant to case law, no attorney who provides
counsel in the grand jury room may represent more than one witness in a single
investigation without grand jury permission. If the court appoints counsel for an
indigent witness before a grand jury, the Judicial Department will pay for counsel, as
there is no statutory authority for the Public Defender or the Alternate Defense
Counsel to represent grand jury witnesses.

Appointments of Counsel for Witnesses: An indigent witness subpoenaed to appear
and testify in a court hearing may be appointed counsel if the witness requests
counsel and the judge determines the appomtment of counsel is necessary to assist the
witness in asserting his or her privilege against self-incrimination. If the court
appoints counsel for an indigent witness for this purpose, the Judicial Department
will pay for counsel, as there is no statutory authority for the Public Defender or the
Alternate Defense Counsel to represent a witness.
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2. For appointments under this section, the appointing judge or magistrate shall, to the extent
practical and subject to attorney-client privilege, monitor the actions of the appointee to ensure
compliance with the duties and scope specified in the order of appointment.

3. Attorneys appointed under this section shall notify the State Court Administrator, in writing,
within five (5) days of any malpractice suit or grievance brought against them.

4. Appointees shall maintain adequate professional liability insurance for all work performed. In
addition, appointees shall notify the State Court Administrator, in writing, within five (5) days if
they cease to be covered by said liability insurance and shall not accept court appointments until
coverage is reinstated.

Guidelines for Payment '

Public Defender Costs

The Public Defender’s Office has attorneys on staff (Deputy Public Defenders) to accept
appointments. Court costs and other expenses incurred by the Public Defender shall be billed to
the Public Defender's Office in accordance with that office's policies and procedures.

Office of Alternate Defepse Counse] Costs

Claims for payment of counsel and investigator fees and expenses shall be filed with the OADC.
A schedule of maximum hourly rates and maximum total fees for OADC state-funded counsel
and investigators is shown in Attachment D (1). Court costs incurred by Alternate Defense
Counsel attorneys and investigators shall be billed to the OADC in accordance with that office's
policies and procedures.

Other Court-Appointee’s Costs

The fees and costs associated with appointments described under section IIL. C. shall be paid by
the Judicial Department as follows:

1. Fees and Expenses: Appointments may be made by the courts on an non-contract hourly fee
basis or contract basis as set forth by the State Court Administrator’s Office. A schedule of
maximum hourly rates and maximum total fees for state-funded counsel and investigators is
shown in Attachment D (2). Upon appointment of counsel or other appointee, court staff
shall enter the appointment in the ICON/Eclipse computer system and complete the
appointment on the CAC system for payment and tracking purposes. Claims for payment on
hourly appointments shall be entered in the Department’s Internet-based payment system
(CACS); or, if the Financial Services Division of the State Court Administrator’s Office has
granted the appointee an exception to the requirement to invoice using CACS, claims for
payment shall be filed with the District Administrator in the respective judicial district on the
Request and Authorization for Payment of Fees (form JDE207). Claims for payment on flat-
fee, contract appointments shall be entered in the Department’s Internet-based payment
system (CACS); or, if the Financial Services Division of the State Court Administrator’s
Office has granted the appointee an exception to the requirement to invoice using CACS,
such claims for payment shall be filed with the State Court Administrator’s Office using the
process and format required by that office. All requests for hourly payment must be in
compliance with Guidelines for Payment of Court-Appointed Counsel and Investigators Paid

5
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by the Judicial Department for Itemized Fees and Expenses on an Hourly Basis (Attachment
E) and shall follow the Court-Appointed Counsel and Investigators Procedures for Payment
of Fees and Expenses {Attachment F). All hourly payment requests shall be reviewed by the
District Administrator or his/her designee to ensure that all charges are appropriate and in
compliance with this directive and applicable fiscal policies and procedures, before
authorizing the request. The Office of the State Court Administrator may review, verify, and
revise, when appropriate, authorizations for payment. All incomplete or erroneous claims will
be returned to the attorney or investigator with an explanation concerning the issue(s)
identified.

Court Costs, Expert Witness Fees, and Related Expenses: Costs incurred by counsel shall be
pre-approved, billed to and paid by the appointing court. Court costs include such items as:
expert and standard witness fees and expenses, service of process, language interpreter fees,
#1541 health examinations, transcripts, and discovery costs. Payment of all court costs shall
5 accordance with applicable statutes, Chief Justice Directives, and other policies and
procedures of the Judicial Department, including the Mandated Costs chapter of the Judicial
Department’s Fiscal Policies and Procedures manual. Out-of-state investigation travel
expenses incurred by the appointee must be accompanied by appropriate travel receipts.

. Investigator Appointments: If a court appointed attorney paid by the Judicial Department
requires the services of an investigator, he or she shall submit a motion to the court
requesting authority to hire an investigator. The court shall authorize such appointments as
the judge or magistrate deems necessary, and shall issue an order authorizing the amount of
investigator fees and expenses that may be incurred, not to exceed the maximum fees set
forth in Attachment D (2). The Judicial Department shall pay for investigator services under
these circumstances.

Online Appointee Billing: Appointees shall invoice the Judicial Department using the
Department’s Internet-based system (CACS) according to the policies and procedures set
forth by the State Court Administrator’s Office. An appointee may request an exception to
this requirement by contacting the Financial Services Division at the State Court
Administrater’s Office. In the request, the appointee shall describe the extenuating
circumstances preventing the use of CACS for invoicing. The Director of Financial Services
or his/her designee shall review such requests and shall have final decision authority
concerning the granting or denial of the request. Failure of an appointee to learn or avail
him/herself of training on the use of CACS is not sufficient cause to warrant an exception.

To maintain the security and integrity of CACS, appointees shall immediately notify the
Director of Financial Services, or his/her designee, in writing, of any changes in appointee’s
staffing or practice that may require cancellation or other changes in the CACS login
authority or credentials of appointee or appointee’s staff,

Failure of appointee to appropriately use CACS shall be sufficient grounds for denial of
payment and may result in removal from consideration for future appointments.
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D. Court Costs, Expert Witness Fees and Investigator Fees of an Indigent Party who 1s Not
Appointed Counsel

1. In certain circumstances, a defendant’s court costs, expert witness fees, and/or investigator
fees may be paid by the Judicial Department even though the defendant is not being
represented by state-funded counse! (i.e., Public Defender; Alternate Defense Counsel;
Judicial-paid counsel). Payment by the local court is appropriate if any of the following
statements apply:

a) The defendant is indigent and proceeding pro se;

b) The defendant is indigent and receiving pro bono, private counsel;

¢) The defendant is receiving private counsel but becomes indigent during the course of
the case, and the court has determined that the defendant lacks sufficient funds to pay
for court costs, and that it-would be too disruptive to the proceedings to assign the
Public Defender or Alternate Defense Counsel to the case.

2. Court costs include such items as: expert and standard witness fees and expenses, service of
process, language interpreter fees, mental health examinations, transcripts, and discovery
costs. An investigator appointed by the court under this section shall be paid in accordance
with the rates and maximum fees established in Attachment D (2). A motion requesting
authorization to hire an investigator, to pay court costs, or for expert witness fees shall be
submitted to the court. The Court shall authorize such appointments or payments as the judge
or magistrate deems necessary, and shall issue an order authorizing the amount of the costs,
fees and expenses that may be incurred under this section. For maximum rates for payment
of expert witnesses, see CID 87-01, as amended.

E. In instances in which fees for activity such as travel time, waiting time, and mileage expenses
were incurred simultaneously for more than one court appointment, appointees shall apportion
the fees or expenses across cases, as applicable. (For example, traveling to/from court would be
billed 50% on the client A appointment and 50% on the client B appointment if the appointee
made one trip to cover both clients’ hearings.)

V. Reimbursement to the State

A. If the court determines, at any time before, during the course of the appointment (at the court’s
discretion if questions concemning indigence arise), or after the appointment of state-funded
counsel, that the person has the ability to pay all or a part of the expenses for representation
including related, ancillary costs, the court shall enter a written order that the person reimburse
all or a part of said expenses and inform the responsible party of this obligation. Such order shall
constitute a final judgment including costs of collection, and may be collected by the state in any
manner authorized by law. The court’s financial review concerning ability to pay counsel fees
and costs may be accomplished with the use of the judicial district’s Collections Investigator. If
the defendant is placed on probation, the court may require payment for the costs of
representation as one of the conditions of probation.

B. If the court appoints counsel for a juvenile in a delinquency case because of the refusal of a non-
indigent parent, guardian, or other legal custodian to retain counsel for the juvenile, the court
shall order the responsible party(ies) (unless the county department of social services or the
Department of Human Services is the responsible party) to reimburse the state for the costs of
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counsel unless the court finds there is good cause for the refusal to retain counsel pursuant to
§19-2-706(2)(b), CR.S.

Collection of fees and costs related to court-appointed representation may be referred to the
Collections Investigator or a private collector that has an agreement for such collection services
with the State Court Administrator’s Office.

Costs for representation provided may be assessed against the responsible party(ies) at the fixed
hourly rate for state-funded private counsel, at the state-funded counsel flat fee rate, or at the
hourly cost of providing legal representation by the Public Defender or Alternate Defense
Counsel for the number of hours reported by counset to the court. Other costs incurred for the
purpases of prosecution of the case may also be assessed including, for example, costs for
transcripts, witness fees and expenses, and costs for service of process. In addition, the
responsible party(ies) may be required to pay costs of collection. Costs incurred for
accommodations required under the Amerlcans with. Digabilities Act, such as hearing interpreter
fees, may not be assessed.

Complaints

All written complaints and documentation of verbal complaints regarding the performance of any
state-paid counsel shall be submitted to the District Administzator.

All complaints shall be referred by the District Administrator to the appropriate agency or person.
Public Defender complaints shall be submitted to the Public Defender’s Office. Complaints against
an Alternate Defense Counsel attorney shall be submitted to the Alternate Defense Counsel Office.
The District Administrator will forward all other complaints to the presiding judge or, if appropriate,
the Chief Judge of the district unless a conflict exists due to the judge’s involvement in a pending
case. If a contlict exists, the District Administrator will forward the complaint to another judge
designated for that purpose.

If the complaint involves an attorney and the reviewing judge or District Administrator determines
that the person may have violated the Colorado Rules of Professional Conduct, the information shall
be filed with the Colorado Supreme Court Office of Attorney Regulation Counsel. The Regulation
Counsel shall advise the reporting judge or District Admlmstrator and the State Court Administrator
of the final outcome of the investigation.

Copies of all written complaints and documentation of verbal complaints regarding state-paid
counsel shall be forwarded by the District Administrator to the State Court Administrator’s Office.
The State Court Administrator may investigate a complaint and take action he/she believes is
necessary to resolve any concerns or issues raised by the complaint. Such action may include, but is
not limited to, terminating the contract with the attorney.
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VII. Sanctions

A. All contracts with the Judicial Department for appointments addressed in this Chief Justice Directive
shall include a provision requiring compliance with this Chief Justice Directive. Failure to comply
with this Directive may result in termination of the contract and/or removal from the appointment
list.

B. Judges and Magistrates shall notify appointeés that acceptance of the appointment requires

compliance with this Directive, and that failure to comply may result in termination of the current
appointment and/or removal from the appointment list.

CID 94-04 is amended and adopted effective July 1; 2011,

Done at Denver, Colorado this __ 28" day of June, 2011.

/s/
Michael L. Bender, Chief Justice




Applicant Name

Court

Case Number
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Chief Justice Directive 04-04

Case Name

FISCAL STANDARDS - ELIGIBILITY SCORING INSTRUMENT

Use information from Form JOF208 and information provided by applicant during screening interview. Circle the points in the category that applies and

transfer to the "Points” column. Total at end.

Factor
1. Income Guidelines Atorbelow guidelines | Up to 10% above | 11% to 75% above |
Gross income from all members. of the househoid who contribute guidelines guidelines {Not |
monetarily to the common support of the household. Income gligible if income is
categories include: wages, including tips, salaries, commissions, payments o
received as an independent contractor for labor or services, bonusas, more ﬂ’]an. 75% |
dividends, severance pay, pensions, retirement benefits, royalties, above gwdellnes.}
interest/investrment eamings, trust income, annuities, capital gains, Social
Security Disability {S8D), Soclai, Security Supplemental Income (SSI),
Workman's Compensation Benefi's, Uremployment Benefits, and alimony.
Gross Income shall not fnclug «ome from TANF payments, food
stamps, subsidized heuzing icnce, veteran’s benefits earned
from a disability, chiid support payments or vther public assisiance
programs. E I
NOTE: Income from roommates shouid not be considered if such
income Is not commingled in accounts or otherwise combined with
the Applicant’s income in a fashion which wouid allow the applicant -
proprietary rights to the roommate’s income.} 150 100 0
2. Expenses vs. Income Monthly expenses | Monthly expenses are | Monthly income
{Expenses for nonessential items such as cable television, club | exceed income by over | within $100 of income | exceeds expenses
memberships, entertaipment, dinino out, alcohel, cigarettes, etc.,
shall pét be included.) ' $100 by over $100
) 50 25 0
3. Charge (most severe) vs. Assets which Class 1 — Class 3 | Class 4 - Class 6 | Class 1 - Class 3
could be used to pay defense costs Felony or Habitual [ Felony Misdemeanor  or
{Assets to include cash on hand or in accounts, stocks, bonds, | Offender related jailable Traffic
certificates of deposit, equity, and personal property or
investments which could readily be converted info cash without
jeopardizing the applicant’s ability to maintain home and
employment.)
Assefs $0 - $750 150 125 50
Assets $751 - $1,500 125 100 25
Assets $1,501 - $2, 500 100 75 ]
Assets $2,501 - $5,000 75 50 0
Assets $5,001 - $7,500 50 25 0
Assets $7,501 - $10,000 25 0 0
Assets over $10,000 0 0 0

TOTAL POINTS

150 or greater

l.ess than 150

O Indigent - Eligible for Public Defender

Section 21-1-106, C.R.5.}

{Note: Reimbursement of costs of representation may be ordered by the court pursuant to

00 Not Eligibfe for State-Funded Counsel

0 EXCEPTION REQUESTED TO [ ALLOW / DISALLOW ] APPOINTMENT OF
[ PUBLIC DEFENDER / ALTERNATE DEFENSE COUNSEL (if PD conflicty ] NOTWITHSTANDING
THE ABOVE SCORE. (Documentation justifying request is attached.)

Evaluated by

PrintType Name

Evaluaior Signature

Date
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Revised March 2013
INCOME ELIGIBILITY GUIDELINES
(amended January, 2013)
Family Size Monthly Monthly Monthly Yearly Yearly Income | Yearly Income
Income* Income plus Income plus - Income* plus 10% phus 75%
10% 75%
1 $1,197 51,317 $2,095 $14,363 $15,799 $25,134
2 51,616 $L777 $2,827 $19,388 $21,326 $33,928
3 $2,034 $2,238 $3,560 $24,413 $26,854 $42.722
4 $2.,453 $2,698 $4,293 $29.438 $32,381 $51,316
5 $2,872 $3,159 $5,026 $34,463 $37,909 $60,309
6 $3.291 $3,620 $5,759 $39,488 $43,436 $69,103
7 $3,709 $4.080 $6,491 544,513 $48,964 77,897
8 $4.128 $4.541 $7,224 $49.538 $54.,491 $86,691
* 125% of poverty level as determined by the Departent of Health and Human Services
For family units with more than eight members, add $335 per month to "monthly income” or $4,020 per
year to "yearly income" for each additional family member.
Source: FEDERAL REGISTER (78FR5182, 01/24/2013)
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FISCAL STANDARDS: PROCEDURES FOR THE DETERMINATION OF ELIGIBILITY
FOR COURT-APPOINTED COUNSEL ON THE BASIS OF INDIGENCY

A determination of indigency is necessary for certain appointments addressed in Chief Justice
Directive 04-04. Any defendant in a ctiminal case, or the juvenile’s parent, guardian, or legal
custodian in a delinquency case, requesting court-appointed counsel on the basis of indigency must
apply for counsel as described below. The Public Defender and court staff will determine the
applicant’s eligibility for appointment of counsel in accordance with the following procedures:

e The defendant shall apply for the Public Defender by completing the Application for Court-
Appointed Counsel, form JDF208 (Judicial Department Form).

o |f the defendant is in custody and cannot post or is pot:gllowed bail, the Public Defender may
automatically elect to renresent the defendant and w”]moﬁfy the court either verbally or in
writing of the circumstances. e

¢ If the defendant’s income (or that of a juvenile defendant’s parents/guardians) is at or below the
income eligibility guidelines and he or she has no assets, as determined on form JDF208, the
Public Defender may automatically elect to represent the defendant, and will submit the form
JDF208 to the court to demonstrate eligibility.

e If the defendant’s income (or that of a juvenile defendant’s parents/guardians) is more than 75
percent above the income eligibility guidelines, the Public Defender will note that the defendant
is ineligible for court-appointed counsel, and will submit the form JDEF208 to the court to
demonstrate ineligibility.

o If eligibility or ineligibility cannot be determined as described above, the eligibility-scoring
instrument (Attachment A, CID 04-04) will be completed, using information obtained on form
JDF208. The form is designed to use income and expenses to determine basic eligibility, with an
added factor for assets available to pay for an attorney. The points assigned in the “asset”
category take into account both the dollar value of the assets and the class type of charges against
the defendant. This is to address variations in the types of expenses that might be incurred due to
the nature of the charges.

e The total score will determine whether the defendant will be represented by the Public Defender
(or the Alternate Defense Counsel in case of Public Defender conflict), or whether the defendant
is not eligible for representation at state expense on the basis of indigency. The Public Defender
or defendant may request an exception to the eligibility determination based on the score and
may submit documentation of the reasons for the exception to the court, which then has the
opportunity to make an appointment decision based on all of the information.
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ALTERNATE DEFENSE COUNSEL

MAXIMUM HOURLY RATES '
ADC Fees No Distinction of In/Out of Court Hours  Effective Date*
Death Penalty Case (excludes travel)
Attorney ' $85.00 per hour July 1, 2006
Investigator $39.00 per hour July 1, 2006
Type A Felonies $68.00 per hour _ July 1, 2008
Type B Felonies : $65.00 per hour July 1, 2008
Juvenile, Misdemeanor & Traffic $65.00 per hour July 1, 2008
Authorized Investigator $36.00 per hour July 1, 2007
Authorized Paralegal/T.egal Assistant $25.00 per hour July 1, 2007
Travel (regardless of type of case)
Attorney ‘ $65.00 per hour July 1, 2008
Investigator : $36.00:per hour Tuly 1, 2007
Mileage at rate defined by §24-9-104 CR.S. - Reimbursehient paid per OADC policy.

% For work performed on or after this date (July 1, 2008)

MAXIMUM TOTAL FEES PER APPOINTMENT
Appointment Type With Trial / Without Trial Effective Date

Class 1 felonies & unclassqi'fied

felonies where the maximum ' T '
possible penalty is death, life $ 24.000 /12,000 July 1, 2008
or more than 51 years

Class 2 felonies & unclassified

felonies where the maximum

possible penalty is 41 through $ 10.000 / 5.000 July 1. 2008
50 years

Class 3, 4, 5 and 6 felonies and

unclassified felonies where the

maximum possible penalty is S 6.000 / 3.000 July 1.2008
from 1 to 40 years

Class 1, 2, and 3 misdemeanors,
unclassified misdemeanors, and
petty offenses $ 2.000 / 1.000 July 1,2008

Juvenile Cases $ 2.500/1.750 July 1. 2008

Juvenile and Misdemeanor Appeals: Refer to OADC web site for minimums/maximums based on
case classification.

Felony Appeals and Post-conviction: Refer to OADC web site for minimums/maximums based on
case classification.

Investigator maximum fee is what has been previously authorized by the ADC

! Rates may vary pursuant to Chief Justice Directive or ADC Order. The appointee should contact the Office of the
Alternate Defense Counsel or visit the web site at www.coloradoadc.org if there is a question concerning the current
authorized rate.
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JUDICIAL PAID APPOINTMENTS

MAXIMUM HOURLY RATES!
All Case Types In-Coust and Qut-of-Court Effective Date*
Court-Appointed Counse! Fee $65.00 per hour July 1, 2008
Authorized Investigator $33.00 per hour July 1, 2006

Paralegal / Legal Assistant Time _ $25,00 per hour July 1, 2006

* For work performed or or after this date

MAXIMUM TOTAL FEES PER APPOINTMENT

Appointment Type With Trial / Without Trial Effective Date
! .

Class 1 felozies, ;
felonies whi i
porikls penalty is dcath, Hie : . : ey

or meie than 51 years $ 24,250 /12,150 July 1, 2008 -

Class 2 felonies & unclassified

felonies where the maximum

possible penalty is 41 through

50 yzars $ 12,150/ 6,425 July 1, 2008

Ciass 3, 4, 5 aod 6 felaniesand

unclassified felonies where the

maximum possible penalty is

from 1 to 40 years $ 8575/4,300 July 1, 20608

Class 1, 2, and 3 misdemeanors,
untclassified misdemeanors, and

petty offenses 3 $2,150/ 1,450 July I, 2008
Juvenile Cases % 2,875/2,150 July 1, 2008
Appeal $ 8,575 July 1,2008
Contempt and Witness 5 1,450 July 1, 2008

=  Billable time for appeals begins on the date of appointment and is for the appeal portion of the case only.
. Investigator maximum fee aliowed is caleufated from the preceding chart using the case classification and the “without trial” maximum,
exclusive of expenses,

! Rates may vary pursuant to Chief Justice Directive or Qrder. The appointee should contact the local district court,
State Court Administrator’s Office or visit the web site at www courts.state.co.us if there is a question concerning
the current authorized rate.
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Chief Justice Directive 04-04
Amended November 2010

Guidelines for Itemized Hourly Payment: Judicial Paid Appointments Only

Court-Appointed Counsel and Investigators

Claims for payment on an hourly basis by shall be submitted using the Judicial Department’s online
CAC System (if the appointee is authorized to use this system)} or submitted to the appointing court
on form JDF207 ("Colorado Judicial Department Request and Authorization For Payment Of Fees")
including attachments, and shall be in compliance with these guidetines. For appellate counsel only,
claims for payment shall be submitted directly to the Court of Appeals. The claims and attachments
shall conform to the Procedures for Payment of Fees and Expenses (Attachment F, this CID). In
accordance with this CJD and all other applicable Department policies and procedures, and upon
review and approval by the appointing court, the request for payment will be sent to the State Court
Administrator’s Office (SCAQ) for processing. The SCAO may review, verify, and revise, when
appropriate, such authorized requests for payment.

N
" .

A schedule of maximum hourly rates for court-appointed counsel is established by the Supreme
Court in Attachment D (2) and/or by Chief Justice Order. No payment shall be authorized for
hourly rates in excess of the Chief Justice Directive or Order. The maximum total fee that
may be paid to court-appointed private counsel for representation on a case is established in
Attachment D (2). This maximum includes appointee fees (both contract flat fees plus hourly,

. as applicable), allowable incidental expenses, paralegal, legal assistant, and law clerk time. To

find the allowed maximum total fee for investigators, exclusive of expenses, use the case
classification type and the “without trial” maximum from the chart in Attachment D (2).

L. If there are unusual circumstances involved in the case and the appointee determines that
additional work must be completed that will create fee charges over the maximum allowed, pre-
approval for fees in excess is to be obtained by submitting a Motion to Exceed the Maximum to
the presiding judge/magistrate. (While there may be exceptions in which pre-approval is not
possible before additional work is performed, seeking pre-approval should be the norm.) If
satisfied that the excess fees are warranted and necessary, the presiding judge/magistrate should
approve such motion. The District Administrator (or designee) should deny further payment
unless accompanied by a Motion to Exceed the Maximum and an order granting the Motion by
the presiding judge or magistrate.

2. The Motion to Exceed the Maximum must cite the specific special and extraordinary
circumstances that justify fees in excess. The judge or magistrate, in his or her discretion, may
grant approval with an Order for Fees in Excess which provides a maximum up to 150% of the
established maximum as outlined in Attachment D (2) of this Chief Justice Directive. A
subsequent Motion to Exceed Maximum must be submitted for the same appointment if total
fees are expected to further exceed the maximum established by the judge or magistrate.

All court appointees and investigators must submit their JDF207 or invoice using CACS, as
applicable, to the court within six months of the earliest date of billed activity. For example,
for an invoice containing work performed from January 1, 2010 through June 14, 2010, the court
must receive the bill by June 30, 2010. Any court appointee or investigator desiring to request an
exception to the 6-month rule based on unusual circumstances shall make such request in writing to
the Director of Financial Services at the SCAOQ, or the Director's designee, whose decision
concerning payment shall be final. Before an exception will be considered, the request must detail
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the extraordinary circumstances concerning a bill or portion of a bill wherein the activity does not
fall within the six-month rule.

The District Administrator or his/her designee will carefully review all hourly payment requests
submitted for approval. To assist in this review, attorneys and investigators must submit a detailed
itemization of in-court and out-of-court hours with each request for payment as outlined in
Procedures for Payment of Fees and Expenses, Attachment F. Authorization for payment is not
automatic, and the District Administrator (or designee) must be satisfied that the number of hours
billed and expenses charged are appropriate and necessary for the complexity of the issues involved.
If there are questions concerning the reasonableness of the bill, the appropriate judge or magistrate
will be consulted. If reimbursement to the state is to be ordered and such order is not already
entered, the District Administrator or his/her designee shall notify the appropriate judge.

Requests by appointees for reimbursement of expertes: arust include itemized statements and
accompany the request for payment. In addition, sitdkrequests must comply with Maximum Hourfy
Rates/Maximum Fees Per Appointment as set forth in Attachment D (2). .When practical, a -
paralegal or legal assistant should be used for tasks that require legal expertise but can be done more

- cost-effectively by an assistant, such as drafting court motions or performing some legal research.

The billable hourly rate for a paralegal or legal assistant time is found in Attachment D (2). The
Judicial Department does not pay for the time of administrative support staff. Therefore, charges for
time spent on administrative activities, such as setting up files, typing, copying discovery or other
items, faxing documents, making deliveries, preparing payment requests, and mailing letters are not
reimbursable costs. Attorneys are expected to have sufficient administrative support for these
activities.

1. Certain court costs are paid individually by the appointing court (not SCAQ) with prior
court approval. The appointing court pays court costs incurred by counsel. Counsel or
investigators should submit the bills for items listed below directly to the local court and

should not include these costs for reimbursement on the Request for Payment form
(JDF207) nor through online billing.

Costs Paid Locally by the Individual Court

e Cost of subpoenas;

e Fees and expenses of witnesses;

e Service of process;

e [anguage interpreters;

@ Mental Health examinations/evaluations;

e Transcripts;

e Discovery Costs (including: Lexis Nexis research charges, medical records, ete.)

2. Court-appointed counsel and investigators may request reimbursement for certain
reasonable out-of-pocket expenses that are incurred on behalf of their clients. The

following expenses may be claimed on the Request for Payment form (JDF207) or using
CACS.
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Other Allowable Expenses

» Copy charges at the rate of $0.10 per page (specify the number of copies made);

* Mileage at the rate defined by §24-9-104 C.R.S. (the actual number of miles must be
specified for each trip);

» Long-distance telephone calls at cost (if total billing exceeds $50, it must include a
copy of the telephone bill with the following information highlighted: date, phone
number, and charges);

 Postage at cost (regular 1% class mail charges);

» Reimbursement for delivery and express mail charges are only reimbursable for a case
on_appeal. A receipt or invoice for these charges must be attached to the order for
payment,; ;

¢ Requests for payment nf ovemlght travel or out-of-state travel require prior authorization
by the court and- m accordance wﬂ;h state travel regulations as described in the
Travel sectiéii”f the Colorado-Fudicial Department’s Fiscal Policies and Procedures
manual. Out-of-state travel expenses incurred by the appointee shall be submitted to
the court using form JDF207 with the appropriate copies of travel receipts included.

3. The following items are not authorized for payment or reimbursement.

Non-Allowab!e Expenses
s Phone calls when no contact is made (i.e., no answer, chent not available or message

left to call back, etc.);

» Fax charges;

» Parking Fees;

» Ttems purchased for indigent (or other) persons represented which includes meals,
books, clothing, and other personal items;

» Administrative activities (as previously discussed)

» Flectronic filing fees for which state funded counsel appointments are exempt;

* Any other cost or expense not authorized under Colorado law or Chief Justice
Directive for payment by the state or reimbursement to counsel or other party.

F} In any case in which a payment has been made to the attorney by a party who is later determined
to be indigent, the state will reimburse the attorney for the total number of hours expended on the
case, less any payments received from the party for fees incurred prior to the determination of
indigence. The payment calculation is at the allowed Chief Justice Directive and/or Chief Justice
Order hourly rate applicable to when the activity occurred.

(3) Attorneys shall maintain records of all work performed relating to court appointments and make
all such records available to the Judicial Branch for inspection, audit, and evaluation in such form
and manner as the Branch in its discretion may require, subject to attorney/client privilege.

H) The Judicial Department will review and respond promptly to any question or dispute conceming
a bill received, submitted, or paid. However, due to research time and record retention
limitations, there is a time restriction of two years for billing questions and disputes. The two-
year restriction starts from the activity date (or date of service) that is in question. For prompt
resolution concerning questions or disputes concerning hourly or contract payment requests, all
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questions and disputes must be directed to the local court or State Court Administrator’s Office
immediately when issues arise.

e

Y
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Judicial Paid Appointments
* Procedures for Payment of Fees and Expenses *

GENERAL INFORMATION

These procedures apply to requests for payment of fees and expenses for court-appointed counsel,
other appointees, and investigators paid by the Judicial Department on an hourly basis. Payment
requests shall be submitted via the Department’s online CAC System (CACS) in accordance with the
policies and procedures set forth by the State Court Administrator’s Office or, if an exception has
been granted pursuant to Section IV.C.4. of this Chief Justice Directive, by using the standardized
"Colorado Judicial Department Request and Authorization For Payment of Fees” form JDF207
(Judicial Department Form). Completion, including attachments, should adhere to e procedures
described below. Requests for payment that do net include the necessary inferreztion will be
returned to the appointee or to the court for completion-or correction. ' '

All appointees, both hourly and contract, who have not yet received payment from the Judicial
Department must: submit a completed W-9 form and, if applicable, an “Authorization to Pay a Law
Firm” form beforc a payment can be issued. Payments are issued/submitted to whomever the
attorney -has authorized and approved on W-9 and “Authorization to Pay a Law Firm” forms.
Therefore, if an attorney is no longer with the law firm indicated on a prior W-9 and/or Authorization
to pay a Law Firm, he/she must complete a new form(s} and submit them to the Financial Services
Division at SCAO. The forms are available from the court or from the Financial Services Division
by calling (303) 837-3639.

To change only the mailing address, send the address change to the Colorado Judicial Department,
Financial Services Division, 101 W. Colfax, Suite 500, Denver, CO 80202, or call for e-mail

instructions.

Billing for Representation of Client with Multiple Cases: When billing for multiple cases in
representation of the same client (i.e., companion cascs), the appointee should work with the
Financial Services Division at the State Court Administrator’s Office to ecnsure the
appointments/cases are designated as “concurrent” for billing purposes. Appointees must use the
“Concurtent Appointment Notification” form, which is available from the Financial Services
Division upon request. This applies to situations in which activity occurs simultaneously in the
representation of the party across the multiple cases (example: the appointee attends a single court
hearing during which more than one of the client’s cases is discussed) and allows for the activity to
be billed once via a “master” case. Cases in which the appointee’s activity does not overlap multiple
cases should not be billed concurrently, and should instead be billed by submitting separate invoices
for each respective case.

When an attorney is appeinted to continue on a case for the purposes of appeal, payment shall be on
an hourly basis even if the original appointment was on a contract, flat fee basis.
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A. PROCEDURES FOR BILLING

1. Detail of Itemized Billing

Time sheets must be attached to the JDF207 to support the summarized hours billed. (If CACS
online billing is used, the detail is entered in this system.) Time must be described in sufficient detail
to justify the amount of time spent on the activity. Time reported must include all time spent
between the beginning and ending dates of the billing and must be in chronological order. Time

sheets must be legible — preferably typed. Expenses must be described. A sample itemization is
shown on the next page.

Rates may vary pursuant to Chief Justice Directive or Order. The appointee should contact
the local district court, State Court Administrator’s Office or visit the web site at
www.courts.state.co.us if there is a question concerning, e éﬁx:_rent authorized rates.

a. The billing detail and itemization needs to include date, distinguish between out-of court and
in-court time, and a description of service performed. Time must be billed in fenths of an
hour using the decimal system. One-tenth of an hour is equal to six (6) minutes. For
example, 12 minutes is charged as 0.2 hours.

b. Mileage itemization must include the date of the trip, the purpose of the trip, and the number
of miles traveled for each trip. :

2. Other Attachments

a. Investigators must include the order of appointment appointing the attorney for whom the
investigator is working, the court’s order authorizing an investigator, and the amount of
expenses the investigator may incur.

b. If the total fee request (including past payments and the current invoice) exceeds the
maximum fee allowed by this Directive as specified in Attachment D (2), a copy of the
court’s order authorizing fees beyond the maximum must be submitted. Submitting this copy
once is sufficient as long as subsequent billings remain within the newly authorized amount.

c. If total expenses exceed $50, all receipts or invoices for those expenses must be submitted
with the invoice. If using CACS online billing, submit the receipts to the local court and
clearly indicate the case number and billing time frame for which the receipts relate.

d. All receipts for any expenses outside of the guidelines and an explanation for the additional
costs must be submitted.
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John Sample, Attorney at Law
Date Activity In-court Out-of-court  Paralegal
05/06/10 Court appearance —pending charges 0.4
05/06/10 Conf with client, father and DA 1.1
06/05/10 Review family service plan 0.5
06/09/10 Court appearance, plea, sentencing 0.3
06/10/10 Meet with client to discuss placement 1.0
06/11/10 Prepare motion to reconsider placement 0.2
08/07/10 Travel to Lookout Mtn Detention round trip (57 miles) 1.4
. 08/07/10 Conf. With client/stafiisig o Lookout Mtn,. ~- .« 1.0
08/07/i0 Draft restitution %i-tion Lo e - 0.2
08/14/10 Restitution Hearing 0.3
Dates of service 05/6/10 — 08/14/10  Total hours 1.0 5.0 0.4
SUMMARY OF FEES Activity: .
' 6.0 hours (@ $65 per hour 2 $3%0.00
0.4 hours @ $25 per hour . $10.00
TOTAL FEES | $400.00
TOTAL MILEAGE 57 miles @ $0.45 per mile {or rate defined by §24-9-104 CR.S.) $25.65
SUMMARY OF OTHER Copies: Police report and complaint = 12 pgs @ $1.20
EXPENSES $0.10
Postage $0.44
TOTAL OTHER EXPENSES $1.04
TOTAL BILLING | 8427.29

COMPLETION OF THE JDF207 (Hourlv Billing if not billing online)

Completion of the JDF207 form is required by the Judicial Department for payment of court
appointees appointed on an hourly basis unless the appointee has been authorized to invoice using
CACS (online system). The appointee should keep a copy and submit the original plus one copy.
All applicable sections of the form should be completed as indicated in the instructions. Attach all
required documents before submitting to the local court. All incomplete Requests for Payment will
be returned to the appointee for correction(s).
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Section L.

Enter the case number of the charges being billed. When billing for multiple cases in representation of
the same client (i.e., companion cases), enter all applicable case numbers. If the bill is for appellate
charges, include the appeal case number and the original case number being appealed.

Include the name and number of person/(s) represented, the name of the case, applicable county, name
of appointing judge/magistrate and current judge/magistrate. Indicate if the case jurisdiction is district or
courty.

Section II. : .

Enter all applicable appointee information, attorney registration number, name, complete address, phone,
fax, e-mail. -If.the address has changed*check new address box. For more information concerning
changes, review the General Information section in this attachment.

The Social Security Number or Tax 1d Number must be included on each JDF207 (for more information
concerning authorized payee changes, review the General Information section in this attachment).

Indicate the appeointment date, if yoﬁ are an-original or substitute appointee, if the case has or has not
gone to trial, if the case was originally under contract. If originally under contract, explain why an hourly
bill is being submitted and the date circumstances changed resulting in hourly billing.

Section I11.
Indicate the type of representation provided.

Section IV,

Indicate the authority/statute title allowing for the appointment. This is indicated on the original
appointment form/order.

Section V,

The indigency status of the person represented must be noted. If the person is found indigent, use the
date of determination. If the person is not indigent, indicate which statement is applicable to the
party represented and if reimbursement is to be ordered by the presiding judge. This information is
usually included in the order of appointment or may be found in the application for court-appointed
counsel (form JDF208) or another affidavit of indigence, as requested by the court.

Section VL
Under this section all charges are to be summarized.

For the activity from date, enter the first chronological date of activity billed from the itemized detail
document. For the activity fo date, enter the last chronological date in which activity occurred as
iternized in the detail document. Group the start and fo date for activities in which the cffective date
of the rates (as set by Chief Justice Directive or Chief Justice Order) are the same.

Instructions for summarizing attorney hours and fees are located on the reverse side of the Request
and Authorization for Payment of Fees form (JDF207) #5.
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For non-attorney billing activity, summarize all non-attorney hours by category. Next, apply the rate
as set by Chief Justice Directive or Chief Justice Order and enter the total charge requested in the
right column. Summarize all expenses by type, apply the correlating rates and/or receipts and enter
the total charge per category. Charges must correspond to attached receipts.

Total all charges and calculate total amount billed.

Include all prior amounts invoiced for the appointment in the “Total Amount Previously billed” line,
(excluding the current request).

Determine the cumulative total of fees charged by appointee for the case by adding the “Total
Amount Previously billed” plus the current request amount. If the cumulative total is over the
authorized maximum, check the indicator box “Exceeds allowed maximum™ Include the Motion to
Exceed Maximum and the approved Order to Exceed Maximum (if' possible, .z sheuld -be - -
judge/magistrate pre-approved and not requested after sérvices are performec). : -

" Appointee signature and date are required.

- If this is the final bill, check the “Final Bill” box.
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APPLICATION FOR PUBLIC DEFENDER, COURT-APPOINTED COUNSEL, OR GUARDIAN AD LITEM
Pursuant to §21-1-103(3), C.R.8., a processing fee of $25.00 may be collected by the court upon final disposition of this case.

Case number: Court Roem;

District:

Most serious charge:

Next hearing date/Type:

All sections must be completed. Print neatly. If an item does not apply, write N/A,

Applicant

Appiicant’s Employer

Name

Mailing Address

Street Address (if different)

City, State, Zip

Company

Mailing Address
Street Address {if different)
City, State, Zip

Phone number ' Phore Number Position
‘Soc. Sec. No. __Birthdate Length of Employment HoursWeek
Driver's License No. State Pay Dates: Pay Rate: §

Other Household Members (Spouse, Parent, etc.)

Other Household Member's Employer

Name

Relation to Applicant

Mailing Address

" Street Address (i different)

Company

Mailing Address
Street Address (if different)
City, State, Zip

City, State, Zip Phone Number Position
Phone number Length of Empioyment __ HoursAWeek
Soc. Sec. No. ‘ Birthdate Pay Dafes: Pay Rate: §
Driver's License No.’ - - State

Marital Status: ClSmg]e CIMarried [dSeparated UDivorced  Total Number of Dependents (including yourself);

Gress Monthly Income (See definitions Amount Monthly Expenses (See definitions on Amount
on reverse for further information.) reverse for further information.)

Self (wages, salary, commission) $ Rent/Morigage $
Spouse/Other Househeld Members Groceries

Parents (if same household) Utilities

Unemployment Benefits Clothing

Social Security/Retirement Funds Maintenance/Alimony and/or Chitd Support
Maintenance/Alimony Medical/Dentai

Other Income (see Page 2) Other Expenses (identify source)

Other Income {see Page 2) Other Expenses (identify source)

Total Household Income $ Total Expenses 3
Assefs Amount Description

Savings Account Balance $ Name of Bank:

Checking Account Balance

Name of Bank:

Value of Vehicles

Year and Model:

Value of Recreation Vehlcles

Amount Owed: $

Value of House Type:
Value of Other Property Type:
Value of Stocks, Bonds, Mutual Funds Type:

Value of Other Investments

Year and Model:

Total Assets $

Convertible to Cash = §

References:
1. Name/Address/Phone

2.  Name/Address/Phone

Guidelines:
LAt or below or LAbove or

WAutomatically eligible for PD/GAL/RPC  ((in custody &/or bond allowed QOut on bond } oF
LIRefer to scoring instrument {Criminal, Misdemeanor, Traffic, Juvenile Delinquency cases )

Signature of investigator/clerk/PD:

Date:

| swear under penalty of perjury that the above-contained information is true and complete. 1 also understand that if the court grants
this request, | may later be ordered to reimburse the State of Colorado for attormey fees spent on my behalf,

Client signature

Date:

Signature of judicial officer:

Date:

Request; Ugranted or Lldenied

JDF 208 R7/06 APPLICATION FOR PUBLIC DEFENDER, COURT-APPOINTED COUNSEL, CR GUARDIAN AD LITEM Page 10of 2




APPLICATION FOR PUBLIC DEFENDER, COURT-APPOINTED COUNSEL, OR
GUARDIAN AD LITEM

General Information

It is important that you accurately complete all sections of this form as appropriate based on your
personal circumstances. If a section does not apply, please write N/A .

A. Gross Monthly Income. Includes income from all members of the household who contribute monetarlly to
the common support of the household.

+ Income categories to include: :
Wages, including tips, salaries, criramissions, payments recelved as an independent contractor for
labor or services, bonusss. dividends, severance pay, pensions, retirement benefits, royaities, -
interestfinvesiment earnings, trust income, annuities, capital gains, unemployment benefits, Social ..
Security Disability (SSD), Social Security Supplemental Income (SSI), Workman's Compensation
Benefits, and alimony.

Note: Income from roommates should not be considered if such income is not commingled, ir accounts or
otherwise combined with the applicant's incorne in_a fashion which would allow the applicant proprietay rights
to the roommate’s income.

+ Income categories do not include:
TANF payments, food stamps, subsidized housing assistance, veteran’s benefits eamed from a
disability, child support payments, or other public assistance programs.

B. Liquid Assets. Includes cash on hand or in accounts, stocks bonds, certificates of deposit, equity, and
personal property or investments which could readily be converted into cash without jeopardizing the
applicant’s ability to maintain home and employment.

C. Expenses. Nonessential items such as cable television, club memberships, entertainment, dining out,
alcohol, cigarettes, etc., shall not be included. Allowable expense categories are listed on JDF 208.

JOF 208 R7/06 APPLICATION FOR PUBLIC DEFENDER, COURT-APPOINTED COUNSEL, OR GUARDIAN AD LITEM Page 2 of 2
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OFFICE OF LEGISLATIVE LEGAL SERVICES

COLORADO GENERAL ASSEMBLY
STATE CAPITOL BUILDING, ROOM 081
200 EAST COLFAX AVENUE
DENVER, COLORADO 380203-1782

TELEPHONE: 303-866-2045 FACSIMILE: 303-B66-4157
E-MAIL! OLLS . GA@STATE.CC.US

MEMORANDUM

TO: Members of the Juvenile Defense Attorney Interim Committee
FROM: Richard Sweetman

DATE: August 5, 2013

SUBJECT: Summary of relevant law in Colorado concerning the appointment of counsel
for a juvenile in a delinquency proceeding

I. Introduction

For the benefit of the interim committee members who are not attorneys practicing in
the area of juvenile delinquency, I have prepared this memo to hopefully serve as a quick-
reference summary of the laws and cases that you are most likely to hear about during the
committee's deliberations this interim.

1. Statutory Law

There are few provisions in the Colorado Revised Statutes that explicitly concern the
appointment of counsel for a juvenile in a delinquency proceeding. The most relevant
provisions are sections 19-2-706 (2), 21-1-104 (1), and 21-2-103, C.R.S. (These provisions
are described on pages 26-27 of the Winter 2012 report from the National Juvenile Defender
Center entitled Colorado: An Assessment of Access to Counsel and Quality of Representation
in Juvenile Delinquency Proceedings.)

Section 19-2-706 (2), C.R.S., appears within article 2 of the Children's Code (title 19),
which article concerns the Colorado juvenile justice system. This provision requires the court
to appoint counsel for a juvenile with insufficient financial means to retain counsel, or whose
parents refuse to retain counsel for him or her:

19-2-706. Advisement. (2) (a) If the juvenile or his or her parents,
guardian, or other legal custodian requests counsel and the juvenile or his or
her parents, guardian, or other legal custodian is found to be without sufficient
financial means, or the juvenile's parents, guardian, or other legal custodian
refuses to retain counsel for said juvenile, the court shall appoint counsel for
the juvenile.

(b) If the court appoints counsel for the juvenile because of the refusal
of the parents, guardian, or other legal custodian to retain counsel for the
juvenile, the parents, guardian, or legal custodian, other than a county
department of social services or the department of human services, shall be



ordered to reimburse the court for the cost of the counsel unless the court finds
there was good cause for such refusal.

Section 21-1-104 (1), C.R.S., appears in article 1 oftitle 21, which concerns the office
of the state public defender. This provision concerns the duty of the state public defender to
counsel and defend an indigent juvenile who is filed on as a delinquent:

21-1-104. Duties of public defender. (1) When representing an
indigent person, the state public defender, only after the conditions of section
21-1-103 have been met, shall:

(a) Counsel and defend him, whether he is held in custody, filed on as
a delinquent, or charged with a criminal offense or municipal code violation
at every stage of the proceedings following arrest, detention, or service of
process; and

(b) Prosecute any appeals or other remedies before or after conviction
that the state public defender considers to be in the interest of justice, except
as limited in subsection (3) of this section. [Emphasis added.|

Section 21-2-103, C.R.S., appears in article 2 of title 21, which concerns the office
of alternate defense counsel. This section requires the office of alternate defense counsel to
provide counsel to indigent persons in cases involving conflicts of interest for the state public
defender:

21-2-103. Representation of indigent persoms. (1) On and after
January 1, 1997, the office of alternate defense counsel shall provide legal
representation in the following circumstances:

(a) Casesinvolving conflicts of interest for the state public defender as
determined pursuant to subsection (1.5} of this section.

(2) In cases involving conflicts of interest for the state public defender,
the determination of indigency shall be made by the state public defender in
accordance with section 21-1-103.

(4) The office of alternate defense counsel shall provide legal
representation for indigent persons by contracting with licensed attorneys and
investigators pursuant to section 21-2-105.



In addition to these three statutory provisions, Rule 3 (a) (2) of the Colorado Rules of
Juvenile Procedure addresses a juvenile's right to counsel in a delinquency proceeding. The
rule requires the court to advise the juvenile of this right at the juvenile's first appearance
betfore the court:

Rule 3. Advisement

(a) Atthe first appearance before the court, the juvenile and parent, guardian, or other
legal custodian shall be fully advised by the court, and the court shall make certain
that they understand the following:

(2) The juvenile's right to counsel and if the juvenile, parent, guardian, or other legal
custodian is indigent, that the juvenile may be assigned counsel, as provided by law;

IIL. Jurisprudence

There are five United States Supreme Court cases that are particularly relevant to the
deliberations of the interim committee. In chronological order, they are Gideon v.
Wainwright, In ve: Gault, Roper v. Simmons, J.D.B. v. North Carolina, and Miller v.
Alabama. I will briefly summarize each of these cases.

In Gideon v. Wainwright, 372 U.S. 335 (1963), the Court unanimously ruled that the
Fourteenth Amendment requires state courts to provide counsel in criminal cases for
defendants who cannot afford to hire their own attorneys. The ruling incorporates the Sixth
Amendment right to counsel under the due process clause of the Fourteenth Amendment.

In In re Gault, 387 U.S. 1 (1967), the Court held that juveniles accused of crimes in
a delinquency proceeding must be afforded many of the same due process rights as adults,
including the right to counsel.

Just as . . . the assistance of counsel is essential for purposes of waiver
proceedings, so we hold now that it is equally essential for the determination
of delinquency, carrying with it the awesome prospect of incarceration in a
state institution until the juvenile reaches the age of 21. tnre: Gault, at 36-37.

In Roper v. Simmons, 543 1.S. 551 (2005), the Court held that the imposition of the
death penalty on offenders who were under the age of 18 when they committed their crimes
is prohibited by the Eighth Amendment to the U.S. Constitution, which prohibits "cruel and
unusual punishments". The 5-4 decision overturned the standard established in Stanford v.
Kentucky, 492 U.S. 361 (1989), which had permitted the execution of offenders as young as
16 years of age.

In his majority opinion, Justice Kennedy wrote that since Stanford v. Kentucky, a
"national consensus" that "the death penalty is a disproportionate punishment for juveniles”
had developed. Roper, at 564. Justice Kennedy compared the case to the Court's recent
decision in Atkins v. Virginia, 536 U.S. 304 (2002), in which the court had ruled that the use
of capital punishment on mentally retarded persons violated the Eighth Amendment. As in
Atkins, Kennedy wrote, the question in Roper necessarily involved an inquiry into our



fo It

society's "evolving standards of decency” (see Roper, at 589).

In J.D.B. v. North Carolina, 131 S. Ct. 2394 (2011), the Court ruled that a juvenile's
age is relevant to a determination of whether the juvenile is "in custody" for Miranda
purposes. That is, in determining whether a law enforcement agency holds a juvenile "in
custody”, and is therefore required to read the juvenile his or her "Miranda rights" before
interrogating him or her, a court should consider the fact of the juvenile's age.

The State and its amici contend that a child's age has no place in the
custody analysis, no matter how young the child subjected to police
questioning. We cannot agree. In some circumstances, a child's age “would
have affected how a reasonable person” in the suspect's position “would
perceive his or her freedom to leave” [citing Stansbury v. California, 511 U.S.
318, 325 (1994)). That is, a reasonable child subjected to police questioning
will sometimes feel pressured to submit when a reasonable adult would feel
free to go. We think it clear that courts can account for that reality without

doing any damage to the objective nature of the custody analysis. JD.B., at
2402-03.

Finally, in Miller v. Alabama, 132 S.Ct. 2455 (2012), the Court ruled that the Eighth
Amendment prohibits the imposition on juvenile offenders of mandatory life sentences with
no possibility of parole. Just three years earlier in Graham v. Florida, 558 U.S. 811 (2009),
the Court had ruled that juvenile life sentences without parole were unconstitutional for
crimes excluding murder. Justice Kagan's 5-4 majority decision in Miller extends this
constitutional prohibition to apply to a/l offenses, including murder.

I hope this is helpful. If you have any questions about the contents of this memo or
otherwise relating to the business of the Juvenile Defense Attorney Interim Committee,
please contact Richard Sweetman at (303) 866-4333.
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Attachment D

Office of the State Court Administrator, Division of Probation Services
720-625-5761 www.courts.state.co.us
Eric Philp, Director For questions contact kelli.hufford@judicial.state.co.us

Dollars and Sense of Probation

Probation provides an opportunity for an offender to remain in the community with supervision and specific
conditions. Many probationers support themselves and their families, contribute taxes, pay restitution and have
access to o greater variety of treatment, education and training options than those offenders who dre incarcerated,.

Annual Cost of Sentencing Options

Per Offender FY2012
The cost of corrections is directly WAcut  wiwenis
related to the level of containment of i
each sentencing option. poc/ove B8 .

572,836
h $4.566
Pzrole

As Probation is community ]

based and the least restritive, ‘ M 59,924

it is also the least expensive E “state faciivies orly, coes not inlucce private
option. Community [ 57.822 S a4}

Corrections | gyouth in private and public
g NA

L r C.R.S 15-2-1001 juvanile parole is
Probation 51583 Typicaily & monbs | h. Howaver, itean
52111 be extsnded anadditional 15 months,

¥

Adult Corrections Population Compared to
General Fund Allocation for FY2012

PROBATION IS A
m Prizon COSTEFFECT'VE
mParole UTILIZAT\ION OF
| TAXPAYER DOLLARS.

mComm Corr

Probation

Budget Bopulation

Juvenile Corrections Population Compared to ; Each of the correctional agencies

General Fund Allocation for FY2012 receives funding as determined by the
legislature. General fund budget
100% —— ] s i appropriations are distributed as shown
: in these charts (other dollars may be
BYe available through grants, cash funds,
ok ' ) ' etc.). Correctional agencies also
: Wy Perole receive funding for treatment and other
405 preme —— services for offenders, either in place of
S incarceration, during incarceration or to
prepare for and assist in re-entry after
incarceration.

Populstion

Probation/Budget Adult and Juvenile Charts Source: Budgets: FY2012 Long Bill general fund only. Populations: Judicial Annual Statistical
Report 2012 (active cuseload), Division of Criminal Justice: Colorado Correctional Populations Detail Report (6/30/2012) (Department of
?orrectionﬁfPuroleICDmmunity Corrections) and the Research and Evaluation Unit, Division of Youth Corrections, Monthly Population Report
June 2012



Office of the State Court Administrator
Division of Probation Services

Colorado Probhation Fact Sheet
Fiscal Year 2012

Colorado Probation is an important piece in the criminal ;ustice system. It prowdes the court and the
community with an alternative to incarceration for adults and juveniles who commit crimes.

Resf\‘“"‘o“

Feesm‘ges '

3 out of 4

successfully complete probation

$25.3 million

in restitution was collected and

$8 million

(75% includes regular, private and in \;ees “d“'i 5“*"?““"99% were collepthed distributed to victims. An odditional
intensive) an ttsse . to céstsmttpm c:t:oréers Wit $29.2 million was collected for victim
court ardered treatment and services. assistance and compensation,

% Active Population

L] = :
Probation Population | | |
DUi/OWAL Evaluations E 21,882
|
1 |
ACtiVe Presentence Reports E 13,322
Population 4 E : ;
State Probation
Supervision i
30,120 |
7 i TR |
DL /DWAL Monitoring 5.750
i
Contract Private m
Probation staff are state employees and work under the administrative Rrohetion

autherity of the Judicial District’s Chief Judge and Chief Probation Officer in f
each of the 22 judicial districts. Q 10,000 20000 30,000 40030 50,000 50,000

75 hour
academy

+40 hours
annually

. 17,533 victims of crime were 16% of victims exercised their
BPI’%D?HC?H gfﬁcers mé‘St holci &,‘ﬁ notified by probation staff of their right to receive notification of
thac e %rs egrge an Clc’th ete rights as designated in the Victim critical probation events under

€ academy and annual training Rights Amendment enacted in1993 the Victim Rights Amendment

Division of Probation Services

DPS, which operates within SCAO, works with the probatlon departments to employ assessments and case munugement strategies in
nccordance with policy. DPS develops and publishes guidelines and standards for regular probation and all intensive programs, Within the
limits of stotute and these state standards, each district may develop and structure programs that address the needs of the local court and the
community.



Statewide Fast Facts

Attachment E

Sept 2012
FY12, Q1-Q4 Quarters

NEW PROBATIONERS

| IRegular Juvenile

 lisp

¢ |ADDS

! Private Non-DUI/DWAI

 |Private DUI/DWAI

L |Total

Colorado State Probation

ACTIVE PROBATIONERS

Based on Q1-04 data, FY12's new proba-
tioner total estimates are slightly lower than
the previous year.

At the close of 4th Quarter, 30,739 adults
were sentenced to regular probation. This is
an increase in  numbers from FYil
{approximately 1,836 more probationers}.

At the close of 4th Quarter, 4,080 juveniles
were sentenced to regular probaticn. This
number is a decrease in numbers from FY11
{557 fewer juvenilas).

4th Quarter FY12 Regular Aduit & Juvenile
Risk/Supervision Level Distribution
(Statewide)
36%

A large portion of the administrative
population contains Community Correc-
tions and Interstate Compact cases.
Administrative cases require monitoring
by probation officers.

The FY 12 Statewide Risk fSupervision
Level Distribution Chart consists of only
state probationers in regular programs.

Juv Aduit

Totals may not equal 200% due to rounding

Questions? Contact Kelli Hufford (kelli hufford@judicial . state.co.us)

Division of Prabation Services Director: Eric Philp Evaluation Unit Manager: Elleen Kinney



Statewide Fast Facts

Probation

Colorado State

Sept 2012
FY12, Q1-Q4 Quarters

’ Successful

Adult Regular
67%(13,325)

Juvenile
1 Regular

75% (2,855)

Intensive
58% (1,183)

FY12 TERMINATIONS

Technical

. Violations

Adult Regular
10% (2,074)

Juvenile

e Regular

13% (505)

Intensive
22% (441)

Totals may not equal 100% due to rounding

FY12 Terminations:

New Crime

Adult Regular
7% (1,345)

Juvenile
" Regular

8% (291)

Intensive
11% (214)

 Absconded

Adult Regular
16% (3,096)

Juvenile
a Regular

5% (175)

Inte ns.iﬁe ;
9% (185)

Community Corrections
Placements

1,257

Community Corrections placements
are not included in the termination

: data as the cases are still considered
| to be under the jurisdiction of proba- |
| tion.

e The regular adult success rate (67%) is slightly below the established target for FY12 (68%). Absconders account for the larg-
est number of unsuccessful terminations (3,096), followed by technical violations {2,074) and new crime (509 felony and 836
misdemeanar convictions).

e  The regular juvenile success rate (75%) is at the established target for FY12 (75%). Technical viclations account for the larg-
est number of unsuccessful terminations (505), followed by new crime (140 felony, 151 misdemeanor adjudications), and

absconders (175).

e  AISP* terminated 1,143 probationers: 731 successfully, 161 for technical violations, 126 for new crime (79 felony and 47 mis-

demeanor convictions) and 125 absconded. JISP* terminated 396 probationers: 199 successfully, 124 for technical violations,

60 for new crime (34 felony and 26 misdemeanor adjudication) and 13 absconded.

e  SOISP* terminated 328 probationers: 149 successfully, 134 for technical violations, 29 for absconded and 16 for new crimes
(13 felony and 3 misdemeanor convictions).

e  FOP* terminated 156 probationers: 104 successfully, 22 for technical violations, 18 absconders and 12 for

new crimes (8 felony and 4 misdemeanor convictions).

#Due to small numbers, program success rates may fluctuate considerably.

" onea0/z, there

il wer‘e5,51 1Acﬁve

- UNOT casesstate-

VICTIM SERVICES

Intensive

Programs include:
AISP, JISP, FOP &
SOISP

A FY12
.| Statewide | Statewide
Initial Notification 16,482
Notification Requests Returned 2,807
% of Victims Requesting Notification 17%

Questions? Contact Kelli Hufford (kelli.hufford@judicial.state.co.us)

Division of Probation Services Director: Eric Philp

Evaluation Unit Manager: Eileen Kinney
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