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STORMWATER PENALTY COMPUTATION WORKSHEET 
 

System Name:  Sumo Development Company, 
Inc. Permit Number:  COR-03B265 

  
Beneficial Use Classification: Upper Arkansas 
River Segment 14b – Aq Life Cold 2, Recreation 
E, Agriculture 

Date of NOV/CDO: January 8, 2008 
Number:  SO-080108-1 

  

Type of Facility: Construction Disturbed Acres: 45 
Number of Employees: N/A 

 
 
 Part I – Base Penalty Calculation 
 
A. Potential Damage Component 
  Violation Type Adjustment Amount in 

Dollars 
Line 1 Conducting Covered Activity 

Without A Stormwater Permit Moderate = +25% of $500 $625.00 

Adjustment Justification: The Division conducted an inspection and identified that the project was not 
covered under a stormwater permit.  Additionally, The inspector identified a failure to develop and 
implement a stormwater management system at the site, including a complete lack of soil stabilization 
practices and failures to implement and maintain structural sediment controls.  Stormwater from the 
areas under construction at the project would discharge to two flood control ponds that were direct 
conveyances to a system of arroyos leading to the Arkansas River, located approximately 1.5 miles 
away.  The ponds were solely designed to manage and release flood waters and had not been 
constructed or modified to function as sediment control BMPs for construction activities.  As 
determined by EPA in their 2000 National Water Quality Inventory Report, sediment is one of the 
leading causes of water quality impairment in the United States.  Therefore, given the contaminate type, 
the direct proximity to surface waters, and a lack of BMPs in place to prevent erosion and sediment 
transport from the construction site, through the flood control pond, and into the arroyos, the Division 
conservatively assigns a moderate potential harm to health/environment. 
 

Line 2 Failure to Prepare Stormwater 
Management Plan (SWMP)  $0.00 
Adjustment Justification: 

Line 3 Deficient Stormwater Management 
Plan (SWMP) Moderate = +25% of $300 $375.00 
Adjustment Justification:  The Division reviewed the SWMP and identified deficiencies in the 
development of the plan, including a failure to describe the relationship between the phases of 
construction and the implementation of control measures, a failure to develop a site map, and a failure to 
include the locations of potential pollutant sources at the site – all of which are critical and necessary 
components to a functional SWMP.  The number of counts of violation was relatively many.  Given the 
contaminate type, the project’s direct proximity to surface waters, and the number of critical 
components missing from the SWMP, the Division conservatively assigns a moderate potential harm to 
health/environment. 
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  Violation Type Amount in Adjustment Dollars 
Line 4 Failure to Install, Maintain or 

Properly Select Best Management 
Practices 

 $0.00 

Adjustment Justification:  
Line 5 Failure to Perform Inspections of 

Stormwater Management System  $0.00 
Adjustment Justification:  

Line 6 Failure to Submit Required/ 
Requested Reports (Annual 
Reports, Permit Compliance 
Schedule Items, Etc.)  

 $0.00 

Adjustment Justification: 
Line 7 Failure to Maintain Required 

Records  $0.00 
Adjustment Justification: 

Line 8 Pollution, Contamination or 
Degradation of State Waters  $0.00 
Adjustment Justification: 

Line 9 Other Administrative Violations  $0.00 
Adjustment Justification: 

Line 10 Potential Damage Total 
(Sum of Lines 1 through 9) (Not to exceed $6000/day) $1,000.00 

 
 
 
B. Fault Component 
   Amount in 

Dollars 
Line 11 Fault:  Category 2 (Not to exceed $3000/day) $1,000.00 

Justification: Sumo is a professional construction company that operates nationwide and should have 
been aware of the state and federal requirement to obtain stormwater permit coverage for construction 
activities, which have been in place since 1992.  Additionally, upon obtaining coverage under the 
permit, Sumo should have been aware of its obligations concerning the development of a complete 
SWMP.  Therefore, the Division conservatively assigns a category-2 fault.  The Division has chosen the 
midpoint of the category two range, as the Division has no additional information to support 
adjustments from this value. 
 

 
 
C. History Component 
   Amount in 

Dollars 
Line 12 History:  None (Not to exceed $1000/day) $0.00 

Justification:  Sumo has no prior violation history with the Division. 
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Part II – Determination of Days of Violation 
   Days of 

Violation 
Line 13 Total Days of Violation   730 

Justification:  
 
Conducting Covered Activity Without A Stormwater Permit:  Sumo initiated construction on April 
19, 2002.  Sumo obtained permit coverage on January 9, 2007.  Therefore, 1,725 days of violation 
occurred.  However, for the purposes of this penalty calculation and consistent with past practice, the 
Division has chosen to conservatively limit the days of violation to one year from the date that Sumo 
obtained permit coverage for the project.  Therefore, the Division is conservatively utilizing 365 days of 
violation for this penalty calculation – the period from January 9, 2006, through January 8, 2007. 
 
Deficient Stormwater Management Plan (SWMP):  Sumo obtained permit coverage on January 9, 
2007, at which time it certified that a complete SWMP had been developed.  The Division received a 
copy of the SWMP from Sumo on January 31, 2007, and subsequently identified that it was deficient. 
On January 8, 2008, the Division issued Sumo a Notice of Violation/Cease and Desist Order.  On 
March 10, 2008, in response to the NOV, Sumo submitted a certification that its SWMP was updated 
and was consistent with the requirements of the permit.  However, the Division performed a follow up 
inspection of the project on March 17, 2010, and identified that the SWMP on site was identical to the 
deficient plan that Sumo submitted in January 2007.  At a minimum, the Division believes that Sumo 
operated with a deficient SWMP from January 9, 2007 until at least January 8, 2008.  As such, at least 
365 days of violation occurred.  Therefore, the Division is conservatively utilizing 365 days of violation 
for this penalty calculation – the period from January 9, 2007 through January 8, 2008. 
 
 

 
 

Part III – Determination of Multi-Day Penalty Amount 
   Amount in 

Dollars 
Line 14 Multi-Day Penalty Amount   $166,987.50 
 Calculations: 

 
(Note: Days 1-365 account for the No Permit violations.  Days 366-730 account for 
the SWMP violations. The percentage multiplier for each duration interval below is 
derived from the Multi-Day Violation Matrix outlined on Page 6 of the Stormwater 
Civil Penalty Policy, and applies to both the No Permit violations and SWMP 
violations in this case.) 
 
Base Penalty = (Potential Damage + Fault + History) × days of violation 
 
Day 1   ($625  +  $1000  +  $0) × 1 day   = $    1,625.00 
+ Days 2-10  $1,625  ×  9 days  ×  50%     = $    7,312.50 
+ Days 11-50 $1,625  ×  40 days  ×  40%    = $  26,000.00 
+ Days 51-100 $1,625  ×  50 days  ×  30%    = $  24,375.00 
+ Days 101-200 $1,625  ×  100 days  ×  20%    = $  32,500.00 
+ Days 201-365 $1,625  ×  165 days  ×  10%    = $  26,812.50 
+ Days 366-730 ($325  +  $1000  +  $0)  × 365 days  × 10% = $  48,362.50  
    Multi-Day Base Gravity Penalty   = $166,987.50 
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Part IV – Base Penalty Total 
   Amount in 

Dollars 
Line 15 Base Penalty = Potential Damage + Fault + History 

(Sum of Line 10 + Line 11 + Line 12, OR Line 14) 
 $166,987.50 

 
 
 

Part V – Application of Aggravating or Mitigating Factors 
 

 Aggravating / Mitigating Factors % Base Penalty 
Increase or Decrease 

Amount in 
Dollars 

Line 16 Factor A: Voluntary and Complete Disclosure 
of Violations 0% $0.00 

Justification: The Division identified the violations through the regulatory inspection process.  Sumo 
did not disclose the violations.  Therefore, no penalty mitigation was applied. 
 

Line 17 Factor B: Full and Prompt Cooperation – 15% – $25,048.50 
Justification: Sumo certified that it addressed the deficiencies outlined in the NOV/CDO, but Sumo 
did not meet all of the Division’s compliance requirements within the designated time periods.   
Therefore, the Division reduces the base penalty by 15%. 
 

Line 18 Factor C: Environmental Compliance Program 0% $0.00 
Justification: The Division did not receive any information suggesting that Sumo implemented a 
regularized and comprehensive environmental compliance/audit program.  Therefore, no penalty 
mitigation was applied. 
 

Line 19 Factor D:  Intentional, Reckless or Negligent 
Violations 0% $0.00 

Justification: As a professional construction/land development company, Sumo should have been 
aware of the stormwater regulations, which went into effect in 1992 for construction operations larger 
than 5 acres.  At the very least, the Division believes Sumo’s violations involved negligence.  However, 
the Division has conservatively chosen not to apply a penalty aggravation. 
 

Line 20 Factor E: Other Aggravating or Mitigating 
Circumstances 0% $0.00 

Justification: Sumo failed to obtain permit coverage for its construction project and failed to 
implement a functional stormwater management system during the time period it was operating without 
a permit.  The Stormwater Civil Penalty Policy (Table 1, footnote 3) allows the Division to aggravate 
penalties for sites that fail the obtain permit coverage and fail to implement functional stormwater 
management systems.  However, the Division has conservatively chosen not to apply a penalty 
aggravation in.   
 

Line 21 Sum of Line 16 through Line 20 – 15% – $25,048.50 
 
Line 22 Adjusted Base Penalty  

(Sum of Line 15 + Line 21) 
 

 
 $141,939.00 
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Part VI– Economic Benefit Consideration 
   Amount in 

Dollars 
Line 23 Economic Benefit  $35,317.00 
 Justification:  

 
Sumo avoided the cost of obtaining a stormwater permit for the project from April 19, 2002 until 
January 9, 2007.  The yearly fee for a construction stormwater permit was $449 until June 30, 2004, 
$339 from July 1, 2004 to June 30, 2005, and $270 from July 1, 2005 on.  Therefore, Sumo realized an 
economic benefit of $1,717.00 from the avoided cost of not obtaining a stormwater permit for over 4 
years and 8 months. 
 
During the time period Sumo operated without a permit, Sumo delayed the cost of developing a SWMP 
and avoided the associated costs of revising and updating its SWMP over a period of at least 1,725 
days.  The Division conservatively estimates the cost of periodically revising and updating a SWMP for 
a project of this size, including consulting and reprinting fees, to be $1000.  Due to the often changing 
conditions at construction sites, frequent evaluation of a project’s SWMP is necessary.  As a result, the 
Division estimates that a SWMP for construction will need significant revisions and updates at least 
every 6 months.   Therefore, the Division has determined Sumo realized an economic benefit of 
$9,000.00 from the avoided costs associated with not revising and updating a SWMP for over 4 years 
and 8 months.   
 
During the time period Sumo operated without a permit, Sumo avoided the cost of inspecting its 
stormwater management system at least every 14 days and after every precipitation event that caused 
surface erosion.  Sumo should have performed at least 123 routine 14-day inspections of the project.  
The Division estimates that it would take 3man-hours to thoroughly inspect a project of this size. (3 
man-hours × $25/hour × 123 inspections = $9,225).  Additionally, the Division estimates the cost of 
management review and implementation of corrective actions to be $125 for each inspection event. 
($125 × 123 inspections = $15,375).  Therefore, the Division has conservatively determined Sumo 
realized an economic benefit of $24,600.00 from the avoided cost of not inspecting the project’s 
stormwater management system.  
 
(Note: Time value of money for time periods in question was predicted to be insignificant and thus BEN 
runs were not performed) 
 

 
 
 

Part VII – Violation Penalty Total 
   Amount in 

Dollars 
Line 24 Civil Penalty: 

(Sum Line 22 + Line 23)  $177,256.00 
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Part VIII – Ability to Pay Adjustment 
   Amount in 

Dollars 
Line 25 Ability to Pay Reduction:  $0.00 

Justification: Sumo has not provided any financial information or made any claims of an inability to 
pay a penalty.  Therefore, an ability to pay assessment could not be conducted and was not included in 
this penalty calculation. 
 

 
 
 

Part IX – Final Adjusted Penalty 
   Amount in 

Dollars 
Line 26 Total Civil Penalty: 

(Sum Line 24 + Line 25)  $177,256.00 
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