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Corporation Service Company, Registered Agent
Peabody Sage Creek Mining, LLC

1560 Broadway, Suite 2090

Denver, CO 80202

RE: Service of Notice of Violation/Cease and Desist Order, Number: 10-120912-1
Dear Corporation Service Company:

Peabody Sage Creek Mining, LLC is hereby served with the enclosed Notice of Violation /
Cease and Desist Order (the “NOV/CDO”). This NOV/CDO is issued by the Colorado
Department of Public Health and Environment’s Water Quality Control Division (the
"Division") pursuant to the authority given to the Division by §§ 25-8-602 and 25-8-605, C.R.S.,
of the Colorado Water Quality Control Act, (the “Act”). The Division bases this NOV/CDO
upon findings that Peabody Sage Creek Mining, LLC has violated the Act, and/or Permit
regulations promulgated pursuant to the Act, as described in the enclosed NOV/CDO.

Pursuant to §25-8-603, C.R.S., Peabody Sage Creek Mining, LLC is required, within thirty (30)
calendar days of receipt of this NOV/CDO, to submit to the Division an answer admitting or
denying each paragraph of the Findings of Fact and responding to the Notice of Violation.

This action could result in the imposition of civil penalties. The Division is authorized pursuant
to § 25-8-608, C.R.S., to impose a penalty of $10,000 per day for each day during which such
violation occurs.

Please be advised that the Division is continuing its investigation into this matter and the
Division may identify supplementary violations that warrant amendments to this NOV/CDO or
the issuance of additional enforcement actions. :
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Should you or representatives of Peabody Sage Creek Mining, LLC desire to discuss this matter
informally with the Division, or if you have any questions regarding the NOV/CDO, please do
not hesitate to contact Kelly Morgan of this office by phone at (303) 692-3634 or by electronic
mail at kelly. morgan@state.co.us.

Sincerely,

Russell Zigler, Legal Assistant

Clean Water Enforcement Unit
WATER QUALITY CONTROL DIVISION

Enclosure(s)

cC:

€C:

Edwin J. Brady, Peabody Sage Creek Mining LLC, P.O. Box 250, Hayden, Colorado 81639-0250
Enforcement File

Mike Zopf, Routt County Department of Environmental Health (mzopf@co.routt.co.us)
Natasha Davis, EPA Region VIII

KC Kay, Engineering Section, CDPHE

Dick Parachini, Watershed Program, CDPHE

Janet Kieler, Permits Section, CDPHE

Michael Beck, Grants and Loans Unit, CDPHE

Nathan Moore, Permits Section. CDPHE

Jason Musick, Division of Reclamation, Mining and Safety, DNR

Daniel Hernandez, Division of Reclamation, Mining and Safety, DNR

Kelly Morgan, Case Person

Tania Watson, Compliance Assurance, CDPHE

Edwin J. Brady, Peabody Sage Creek Mining LLC (ebrady@peabodyenergy.com)



COLORADO DEPARTMENT OF PUBLIC HEALTH AND ENVIRONMENT
DIVISION OF ADMINISTRATION

WATER QUALITY CONTROL DIVISION

NOTICE OF VIOLATION / CEASE AND DESIST NUMBER: 10-120912-1

IN THE MATTER OF: PEABODY SAGE CREEK MINING, LLC
f/k/a SAGE CREEK COAL COMPANY, LLC
CDPS PERMIT NUMBER: CO-0048275
ROUTT COUNTY, COLORADO

Pursuant to the authority vested in the Colorado Department of Public Health and Environment’s (the
“Department”) Division of Administration by §§ 25-1-109 and 25-8-302, C.R.S., which authority is
implemented through the Department’s Water Quality Control Division (the “Division”), and pursuant to §§
25-8-602 and 25-8-605, C.R.S., the Division hereby makes the following Findings of Fact and issues the
following Notice of Violation / Cease and Desist Order:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. At all times relevant to the alleged violations identified herein, Peabody Sage Creek Mining, LLC,
formerly known as Sage Creek Coal Company, LLC (“Peabody”) was a Delaware limited liability
company in good standing and registered to conduct business in the State of Colorado.

2. Peabody is a “person” as defined under the Water Quality Control Act, § 25-8-103(13), C.R.S., and its
implementing permit regulation, 5 CCR 1002-61, § 61.2(73).

3. Peabody owns and/or operates the Peabody Sage Creek Mine Complex, located in the SW Y%, Section 27,
T6N, R87W; at 36600 Routt County Road #27, south-southeast of the Town of Hayden, Routt County,
Colorado (the “Facility™).

4. The Facility consists of active underground coal mining operations with some portions of the Facility in
the post-mining phase. Stormwater (surface runoff), spoils spring water, and mine water at the Facility are
routed to sedimentation ponds for treatment and discharge.

5. The Facility is the subject of the Colorado Discharge Permit System, Permit No. CO-0048275 (the
“Permit”). The Permit was originally issued to Sage Creek Coal Company, LLC and became effective on
May 1, 2010. The Permit was modified with Modification #1 to add a footnote to the monitoring
frequency table and reissued effective June 7, 2010. The Permit was further modified to change the
organization named as the permittee from Sage Creek Coal Company, LLC to Peabody Sage Creek
Mining, LLC effective May 26, 2011. The Permit expired October 31, 2011 and has been administratively
extended, pending permit reissuance.
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The Permit authorizes Peabody to discharge treated wastewater from the Facility through Outfall 002
(stormwater, spoils spring water, and mine water associated with active mining activities into Little Grassy
Creek); Outfall 003 (stormwater associated with active mining activities into Little Grassy Creek); and

Outfall 004 (stormwater and spoils spring water associated with post-mining activities into Cow Camp
Creek).

7. Little Grassy Creek and Cow Camp Creek are “state waters” as defined by § 25-8-103(19), C.R.S., and its
implementing permit regulation, 5 CCR 1002-61, § 61.2(102).

8. Pursuant to 5 CCR 1002-61, § 61.8, Peabody must comply with all the terms and conditions of the Permit,
and violations of such terms and conditions as specified in the Permit may be subject to civil and criminal
liability pursuant to §§ 25-8-601 through 25-8-612, C.R.S.

Failure to Comply with Permit Effluent Limitations

9. Pursuant to Part .A.1. of the Permit, Peabody’s permitted discharge at Outfalls 002 and 003 shall not

exceed the effluent limitations specified below:

Discharge Limitations
Effluent Parameter 30- Day 7-Day Average Daily Maximum
Average .

Flow, MGD Report NA Report

pH, s.u. (minimum- maximum) NA NA 6.5-9

Oil and Grease, mg/1 NA NA 10

Total Dissolved Solids, mg/1 - Report NA Report
Total Suspended Solids (TSS), mg/l 35 NA 70
Potentially Dissolved Copper, ug/l Report NA Report
Potentially Dissolved Selenium, ug/l 4.6 NA Report
Total Recoverable Iron, ug/l 1,000 NA Report
Settleable Solids, ml/1 Report NA 0.5

10. Pursuant to Part I.A.1. of the Permit, any discharge or increase in the volume of discharge at Outfalls 002

and 003 caused by a precipitation event may comply with alternate limitations, subject to the burden of
proof requirements described in Part 1.A 3. of the Permit.

Alternate Limitations
Any discharge or increase in the volume of a discharge caused by precipitation within any 24-hour period

less than or equal to the 10-year, 24-hour precipitation event (or snowmelt of equivalent volume) may
comply with the following limitations:

Alternate Discharge Limitations
Effluent Parameter 30- Day 7-Day Average Daily Maximum
Average . :
Flow, MGD Report NA Report
pH, s.u. (minimum- maximum) NA NA 6.5-9
Oil and Grease, mg/1 NA NA 10
Total Dissolved Solids, mg/1 Report NA Report
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11.

12.

Alternate ’Dlschar e Lumtatlons

Effluent Parameter e | Dally thnmlm
Total Suspended Solids (TSS), mg/I Report
Potentially Dissolved Copper, ug/l Report NA Report
(Outfali 002 only) ‘
Potentially Dissolved Selenium, ug/l 4.6 NA Report
Total Recoverable Iron, ug/! 1,000 NA Report
Settleable Solids, ml/1 Report NA 0.5

Alternate Limitations
Any discharge or increase in the volume of a discharge caused by precipitation within any 24-hour penod
greater than the 10-year, 24-hour precipitation event (or series of storms or snowmelt of equivalent
volume) may comply with the following limitations:

, Alternate Discharge Limitations

Effluent Parameter w7 aily Man
Flow, MGD Report NA : Report
pH, s.u. (minimum- maximum) NA NA 6.5-9
Qil and Grease, mg/1 NA NA : 10
Total Dissolved Solids, mg/1 Report NA Report
Total Suspended Solids (TSS), mg/l Report NA Report
Potentially Dissolved Copper, ug/l Report NA _ Report
(Outfall 002 only)
Potentially Dissolved Selenium, ug/l 4.6 NA Report
Total Recoverable Iron, ug/l 1,000 NA Report
Settleable Solids, mV/1 Report NA Report

Pursuant to Part 1.A.1. of the Permit, Peabody’s permitted discharge at Outfall 004A shall not exceed the
effluent limitations specified below:

- Dlschar eleltatlons

Effluent Parameter

Flow, MGD

pH, s.u. (minimum- maximum)

Qil and Grease, mg/l

Total Dissolved Solids, mg/l

Potentially Dissolved Selenium, ug/l

Total Recoverable Iron, ug/l 1, 000 NA

Settleable Solids, ml/l Report NA

Pursuant to Part 1.A.1. of the Permit, any discharge or increase in the volume of discharge at Outfall 004
caused by a precipitation event may comply with alternate limitations, subject to the burden of proof
requirements described in Part I.A.3. of the Permit.
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Alternate Limitations

Any discharge or increase in the volume of a discharge caused by precipitation within any 24-hour period

less than or equal to the 10-year, 24-hour precipitation event (or snowmelt of equivalent volume) may
comply with the following limitations:

Alternate Discharge Limitations
Effluent Parameter 30-Day | 7-Day Average | - Daily Maximum

. Average e ;
Flow, MGD Report NA Report
pH, s.u. (minimum- maximum) NA NA 6.5-9
Oil and Grease, mg/1 NA NA 10
Total Dissolved Solids, mg/1 Report NA Report
Potentially Dissolved Selenium, ug/l 4.6 NA Report
Total Recoverable Iron, ug/l 1,000 NA Report
Settleable Solids, ml/1 Report NA 0.5

Alternate Limitations :
Any discharge or increase in the volume of a discharge caused by precipitation within any 24-hour period

greater than the 10-year, 24-hour precipitation event (or series of storms or snowmelt of equivalent
volume) may comply with the following limitations:

Effluent Parameter

Flow, MGD Report NA Report
pH, s.u. (minimum- maximum) NA NA 6.5-9
Oil and Grease, mg/1 NA NA 10

Total Dissolved Solids, mg/1 Report NA Report
Potentially Dissolved Selenium, ug/l 4.6 NA Report
Total Recoverable Iron, ug/l 1,000 NA Report
Settleable Solids, ml/l Report NA Report

13. Pursuant to Part 1.B.1. of the Permit, Peabody is required to monitor all effluent parameters at specified

frequencies to provide an indication of compliance or non-compliance with the effluent limitations of the
Permit.

14. Pursuant to Part I.B.1. and Part LE.1. of the Permit, Peabody is required to summarize and report the
analytical results of its effluent monitoring to the Division via quarterly discharge monitoring reports.
Each discharge monitoring report is to include a certification by Peabody that the information provided
therein is true, accurate and complete to the knowledge and belief of Peabody.

15. Peabody’s discharge monitoring reports for the 2™ Quarter 2011 (April 1* through June 30%), 3 Quarter
2011 (July 1% through September 30™), 4™ Quarter 2011 (October 1* through December 31%), 1% Quarter
2012 (January 1% through March 31%), and the 2™ Quarter 2012 (April 1% through June 30"), include,
among other information and data, the following effluent concentration data for potentially dissolved
selenium which exceeded the effluent limitations imposed by Part [.A.1. of the Permit:
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16.

17.

18.

19.

20.

21.

. “REPORTED
DISCHARGE MONITORING OUTFALL SAMPLE ‘ SAMPLE
REPORTING PERIOD NUMBER MEASUREMENT MEASUREMENT
‘ VYALUE VALUE
Potentially Dissolved Selenium 7-DAY AVG. 30'DAZ &Vfg‘,lLMIT
d 002A NA 11 ug/l
2" Quarter 2011
004A NA 14 ug/t
3" Quarter 2011 002A NA 6 ug/
4™ Quarter 2011 002A NA 5 ug/
1** Quarter 2012 004A NA 6.5 ugfl
d 002A NA 4.7 ug/l
2" Quarter 2012
004A NA 5.7 ugll

Potentially dissolved selenium is a “pollutant” as defined by § 25-8-103(15), C.R.S.

Division records establish that the Permit does not authorize the pollutant discharge levels identified above
in paragraph 15 and Peabody does not have any other permit authorizing such discharge into State Waters.

Peabody’s failure to comply with permit effluent limitations, as identified above in paragraph 15,
constitutes violations of Part I.A.1. of the Permit.

Failure to Use Required Analytical Method / Failure to Report Representative Monitoring Data

Pursuant to Part L.E.1 of the Permit, reporting of the data gathered in compliance with Part I.B.1. shall
comply with the requirements of Part L.E. (General Requirements) of the Permit. Monitoring results shall
be summarized for each month and reported on the discharge monitoring report forms.

Pursuant to Part L.E.3 of the Permit, all sampling shall be performed by the permittee according to
specified methods in 40 CFR Part 136; methods approved by EPA pursuant to 40 CFR Part 136; or
methods approved by the Division, in the absence of a method specified in or approved pursuant to 40
CFR Part 136. The analytical method selected for a parameter shall be the one that can measure the lowest
detected limit for that parameter unless the permit limitation or stream standard for those parameters not
limited, is within the testing range of another approved method.

The Division’s current established lowest detection limit for potentially dissolved selenium is based on the
practical quantitation limit (“PQL”) as determined by the State of Colorado Laboratory in November 2008
using a method approved in 40 CFR Part 136 (EPA Method 200.8). The current established lowest
detection limit (PQL) for potentially dissolved selenium is 1 ug/l.
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22. Laboratory data from the 2™ Quarter 2011 provided to the Division by Peabody establish that effluent
from Outfalls 002 and 004 was analyzed for potentially dissolved selenium using two different analytical
methods, each with a different corresponding PQL. The laboratory data sheets establish that the analysis
of Peabody’s effluent for potentially dissolved selenium using the Standard Method 3114 B, AA-Hydride
had a corresponding PQL of 5 ug/l and the analysis of Peabody’s effluent for potentially dissolved
selenium using the EPA Method 200.8 ICP-MS had corresponding PQLs of 0.3ug/l and 0.5 ug/l

Peabody’s laboratory data from the 2™ Quarter 2011 for potentially dissolved selenium analysis at Outfalls
002 and 004 is summarized below:

DATE OF SAMPLE | METHOD OF ANALYSIS PQL (ug/l) R‘fusg%T
SM 3114 B, AA-Hydride 5 5
April 20, 2011
M200.8 ICP-MS 0.5 6.7
SM 3114 B, AA-Hydride 5 11
May 5, 2011
M200.8 ICP-MS 03 14
SM 3114 B, AA-Hydride 5 7
June 16, 2011
M200.8 ICP-MS 03 10.7

DATE OF SAMPLE METHOD OF ANALYSIS PQL (ug/l) RESULT (ug/)
April 5, 2011 - M200.8 ICP-MS 0.3 3
SM 3114 B, AA-Hydride 5 14
May 16, 2011
M200.8 ICP-MS 0.5 17.9
SM 3114 B, AA-Hydride 5 8
June 13, 2011
M200.8 ICP-MS 0.5 10.8

23. Peabody’s discharge monitoring reports for the 2™ Quarter 2011 (April 1* through June 30™) reported the
following effluent concentration data for potentially dissolved selenium as compared with the effluent
concentration data from the analytical method that measured the lowest detected limit for potentially
dissolve selenium:
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SAMPLE
DISCHARGE MEASUREMENT MEASUREMENT
MONITORING OUTFALL VALUE REPORTED VALUE USING
REPORTING NUMBER ON DISCHARGE REQUIRED
PERIOD MONITORING DETECTION
REPORT LIMIT
Potentially Dissolved 30-DAY AVG. 30-DAY AVG.
Selenium
002A 11 ug/l 14 ug/l
2™ Quarter 2011
004A 14 ug/l 17.9 ug/l

24. Peabody’s failure to report effluent concentration data on the discharge monitoring reports for potentially
dissolved selenium using the results from the analytical measurement that could measure the lowest

detection limit, as identified above in paragraph 23, constitutes violations of Part LE.1. and Part L.E.3. of
the Permit.

NOTICE OF VIOLATION

25. Based on the foregoing Findings of Fact and Conclusions of Law, you are hereby notified that the Division
has determined that Peabody has violated the following sections of the Permit.

Part 1.A.1. of Permit No. CO-0048275 which states in part: “In accordance with the Water Quality
Control Commission Regulations for Effluent Limitations, Section 62.4, and the Colorado Discharge
Permit System Regulations, Section 61.8(2), 5 C.C.R. 1002-61, the permitted discharge shall not
contain effluent parameter concentrations which exceed the following limitations specified below or
exceed the specified flow limitation.”

Part L.E.1. of Permit No. CO-0048275 which states in part: “Routine reporting of the data gathered in
compliance with Part 1.B.1. shall be on a quarterly basis. Reporting of all data gathered shall comply
with the requirements of Part L.E. (General Requirements). Monitoring results shall be summarized for
each month and reported on Division approved discharge monitoring report forms.”

Part LE.3. of Permit No. CO-0048275 which states in part: “The analytical method selected for a
parameter shall be the one that can measure the lowest detected limit for that parameter...”

REQUIRED CORRECTIVE ACTION

Based upon the foregoing factual and legal determinations and pursuant to § 25-8-602 and § 25-8-605, C.R.S.,
Peabody is hereby ordered to:

26. Cease and desist from all violations of the Colorado Water Quality Control Act, §§ 25-8-101 through 25-
8-803, C.R.S., its implementing regulations promulgated thereto and the Permit.

Peabody Sage Creek Mining, LLC

Ji/a Sage Creek Coal Company, LLC
Notice of Violation/Cease and Desist Order
Page 7 of 11



Furthermore, the Division hereby orders Peabody to comply with the following specific terms and conditions
of this Order:

27.

28.

29.

30.

Within thirty (30) calendar days of receipt of this Order, Peabody shall retain the services of a qualified
individual or entity, specifically experienced in coal mine related wastewater treatment, to evaluate and
recommend Facility improvements to ensure compliance with the terms and conditions of the Permit. The
evaluation must consider in detail the following:

a. An evaluation of the personnel requirements and qualifications for the operation and management
of the Facility, including an evaluation of each individual's role, duties, and responsibilities in
ensuring the proper operation and maintenance of the Facility;

b. An evaluation of all contributing pollutant sources and pollutant concentrations for all
parameters/pollutants that could influence the treatment process, and what techniques or
technologies may be utilized to produce effluent that consistently complies with the effluent
limitations of the Permit;

c. An evaluation of whether the Facility’s treatment system as a whole is adequate to properly treat
all contributing pollutant sources and pollutant concentrations to a level that consistently complies
with the effluent limitations of the Permit.

Within forty five (45) calendar days of receipt of this Order, Peabody shall provide documentation to the
Division that it has retained the services of the qualified individual or entity identified in paragraph 27.
This documentation shall include at, a minimum, a copy of the individual or entity’s qualifications and a
copy of the written contract or agreement for such services, including a copy of the scope of services to be
provided.

Within ninety (90) calendar days of receipt of this Order, Peabody shall submit in writing to the Division a
final report on the findings of the evaluation identified and outlined in paragraph 27 above. Along with the
findings of the evaluation, the report must identify, for each criterion, specific short-term and long-term
measures that will be taken by Peabody to rectify deficiencies identified by the evaluation so that the
Facility consistently produces effluent in compliance with the limitations identified in Part LA.1 of the
Permit. For each short-term and long-term measure identified, Peabody shall also submit a time schedule
for completion of each measure. The implementation time schedule submitted must identify completion of
all measures by no later than February 28. 2013. The measures and time schedule submitted shall become
a condition of this Order, and Peabody shall implement the measures and time schedule as submitted
unless notified by the Division, in writing, that alternate measures and/or time schedules are appropriate.
If the Division imposes alternate measures and/or time schedules, they shall also become a condition of
this Order.

Within thirty (30) calendar days of receipt of this Order, Peabody shall submit to the Division revised
discharge monitoring reports to report the monitoring results from the potentially dissolved selenium
analysis that was conducted using the EPA Method 200.8 ICP-MS (or the results from an analytical
method specified in 40 CFR Part 136 that measured the lowest detection limit if EPA Method 200.8 ICP-
MS was not conducted on an individual sample, as applicable). With this submittal, Peabody shall include
a statement certifying that Peabody will analyze the effluent from the Facility using a method specified in
40 CFR Part 136 that is capable of measuring to the lowest detection limit, at or below the current
established PQL of 1 ug/1 for potentially dissolved selenium. .
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31.

32.

33.

Beginning in October 2012, and every calendar month thereafter, until such time as this Order is closed or
the Division decrees so in writing, Peabody shall submit written progress reports to the Division by the end
of each calendar month. At a minimum, each report shall describe the activities undertaken in the previous

calendar month and shall specify what activities will be undertaken within the next calendar month to
comply with this Order.

If Peabody becomes aware of any situation or circumstances that cause Peabody to become unable to
comply with any condition or time schedules set forth by this Order, Peabody shall provide written notice
to the Division within five (5) calendar days of Peabody becoming aware of such circumstances.
Peabody’s notice shall describe what, if any, impacts will occur on Peabody’s ability to comply with the
Colorado Water Quality Control Act, its Permit and any impacts on the remaining conditions and/or time
schedules specified by this Order and what steps Peabody is taking to mitigate such impacts.

All documents submitted under this Order shall use the same titles as stated in this Order, and shall
reference both the number of this Order and the number of the paragraph pursuant to which the document
is required. Within thirty (30) calendar days of receiving Division comments on submitted documents,
Peabody shall revise the submitted document(s) to properly address the Division’s comments and resubmit
the document(s) for Division review.

NOTICES AND SUBMITTALS

For all documents, plans, records, reports and replies required to be submitted by this Notice of

Violation/Cease and Desist Order, Peabody shall submit an original and an electronic copy to the Division at
the following address:

Colorado Department of Public Health and Environment
Water Quality Control Division / WQCD-B2-CAS
Compliance Assurance Section
Attention: Kelly Morgan

~ 4300 Cherry Creek Drive South
Denver, Colorado 80246-1530

Email: kelly.morgan@state.co.us
Fax: (303) 782-0390

(For any facsimile transmittals, please include a cover sheet addressed to Ms. Morgan.)

For any person submitting documents, plans, records and reports pursuant to this Notice of Violation / Cease
and Desist Order, that person shall make the following certification with each submittal:

“I certify under penalty of law that this document and all attachments were prepared under my
direction or supervision in accordance with a system designed to assure that qualified personnel
properly gather and evaluate the information submitted. Based on my inquiry of the person or
persons who manage the system, or those persons directly responsible for gathering the information,
the information submitted is, to the best of my knowledge and belief, true, accurate, and complete. I
am aware that there are significant penalties for submitting false information, including the
possibility of fine and imprisonment for knowing violations.”
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OBLIGATION TO ANSWER AND REQUEST FOR HEARING

Pursuant to § 25-8-603, C.R.S., and 5 CCR 1002, § 21.11 you are required to submit to the Division an answer
affirming or denying each paragraph of the Findings of Fact and responding to the Notice of Violation. The
answer shall be filed no later than thirty (30) calendar days after receipt of this action.

Section 25-8-603, C.R.S., and 5 CCR 1002, § 21.11 also provide that the recipient of a Notice of Violation
may request the Division to conduct a public hearing to determine the validity of the Notice, including the
Findings of Fact. Such request shall be filed in writing with the Division and include the information specified
in 5 CCR 1002, § 21.4(B)(2). Absent a request for hearing, the validity of the factual allegations and the
Notice of Violation shall be deemed established in any subsequent Department proceeding. The request for
hearing, if any, shall be filed no later than thirty (30) calendar days after issuance of this action. The filing of
an answer does not constitute a request for hearing.

FALSIFICATION AND TAMPERING

Be advised, in accord with § 25-8-610, C.R.S., that any person who knowingly makes any false statement,
representation, or certification in any application, record, report, plan, or other document filed or required to
be maintained under the Colorado Water Quality Control Act or who falsifies, tampers with, or knowingly
renders inaccurate any monitoring device or method required to be maintained under this article is guilty of a
misdemeanor and, upon conviction thereof, shall be punished by a fine of not more than ten thousand dollars,
or by imprisonment in the county jail for not more than six months, or by both such fine and imprisonment.

POTENTIAL CIVIL AND CRIMINAL PENALTIES

You are also advised that any person who violates any provision of the Colorado Water Quality Control Act
(the “Act”), §§ 25-8-101 to 803, C.R.S., or of any permit issued under the Act, or any control regulation
promulgated pursuant to the Act, or any final cease and desist order or clean-up order issued by the Division
shall be subject to a civil penalty of not more than ten thousand dollars per day for each day during which such
violation occurs. Further, any person who recklessly, knowingly, intentionally, or with criminal negligence
discharges any pollutant into any state waters commits criminal pollution if such discharge is made without a
permit, if a permit is required by the Act for such discharge, or if such discharge is made in violation of any
permit issued under the Act or in violation of any Cease and Desist Order or Clean-up Order issued by the
Division. By virtue of issuing this Notice of Violation / Cease and Desist Order, the State has not waived its
right to bring an action for penalties under §§ 25-8-608 and 609, C.R.S, and may bring such action in the
future. :

RELEASE OR DISCHARGE NOTIFICATION

Pursuant to § 25-8-601, C.R.S., you are further advised that any person engaged in any operation or activity
which results in a spill or discharge of oil or other substance which may cause pollution of the waters of the
state, shall notify the Division of the discharge. If said person fails to so notify, said person is guilty of a
misdemeanor, and may be fined or imprisoned or both.
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EFFECT OF ORDER

Nothing herein contained, particularly those portions requiring certain acts to be performed within a certain
time, shall be construed as a permit or license, either to violate any provisions of the public health laws and
regulations promulgated thereunder, or to make any discharge into state waters. Nothing herein contained
shall be construed to preclude other individuals, cities, towns, counties, or duly constituted political
subdivisions of the state from the exercise of their respective rights to suppress nuisances or to preclude any
other lawful actions by such entities or the State.

For further clarification of your rights and obligations under this Notice of Violation / Cease and Desist Order
you are advised to consult the Colorado Water Quality Control Act, §§ 25-8-101 to 803, C.R.S., and
regulations promulgated thereunder, 5 CCR 1002.

~ 4 L
Issued at Denver, Colorado, this / J’ — day of September, 2012.

FOR THE COLORADO DEPARTMENT OF PUBLIC HEALTH AND ENVIRONMENT

P =5

even H. Gunderson, Director
WATER QUALITY CONTROL DIVISION
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John W. Hickenlooper, Governor
Christopher E. Urbina, MD, MPH
Executive Director and Chief Medical Officer
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April 25, 2013

Ronda L. Sandquist (via email and US Mail)
Brownstein Hyatt Farber Schreck, LLP
410 Seventeenth Street, Suite 2200
Denver, CO 80202-4432

RE: Amendment #1/ Peabody Sage Creek Mining, LI.C, Notice of Violation/Cease and Desist Order,
Number: 10-120912-1

Dear Ms. Sandquist:

The Colorado Department of Public Health and Environment’s Water Quality Control Division (the “Division™)
issued Notice of Violation/Cease and Desist Order, Number: 10-120912-1 (the “NOV/CDO”), to Peabody Sage
Creek Mining, LLC (“Peabody”) on September 12, 2012. Paragraph 29 of the NOV/CDO requires Peabody to
submit a report that identifies specific short-term and long-term measures that Peabody will take to ensure that the
Facility consistently produces effluent in compliance with the limitations identified in Permit Number CO0048275
(the “Permit™). Paragraph 29 of the NOV/CDO requires that all measures are completed by no later than February
28, 2013. Pursuant to paragraph 29 of the NOV/CDO, Peabody shall implement the measures and time schedule as
submitted unless notified by the Division, in writing, that alternate measures and/or time schedules are appropriate.
In a document dated February 28, 2013, titled “Peabody Sage Creek Mining, LLC, Notice of Violation/ Cease and
Desist Order #10-120912-1, Submission of Supplemental Materials and Information Related to the 90-day Report”
(the “ Peabody Plan), Peabody outlines specific milestones that Peabody intends on undertaking to ensure
compliance with the Permit. Since some of the long-term measures will take additional time to implement, the
Division has agreed to modify the final compliance date requirement in the NOV/CDO to allow Peabody time to
complete the activities in the Peabody Plan.

By virtue of this Amendment #1 to the NOV/CDO, the Division hereby amends paragraph 29of the NOV/CDO to
read:

Peabody shall undertake the measures outlined below in Milestones 1 through 6 so that the Facility consistently
produces effluent in compliance with the limitations identified in Part 1 A.1 of the Permit:

Milestone 1- Information and short-term measures, due Februélry 28,2013 (completed February 28, 2013)
I. Peabody will provide the following information to the Division:

a. Maps and copies of wetlands delineations pertaining to Pond 002 including copies of the U.S. Army
Corps of Engineers (USACE) letters regarding preliminary or final approval of jurisdictional
determinations (“JD”) and authorizations under NWP 50. For Pond 004, Peabody shall submit a
map that shows the extent of known wetlands area below Pond 004;

b. Status of reclamation on prior surface mined lands within the Peabody Sage Creek Mine boundary
and status of bond release for these areas;



c. Physical locations (maps and coordinates) of the proposed alternate selenium points of compliance for
Ponds 002 and 004;

d. List of potential interim measures to be implemented during the spring of 2013 including, but not limited
to: straw bales inserted into incised channels located within the wetlands downstream of Pond 002;
develop, design, and plan to install ‘spreader’ piping to distribute discharge from Pond 002 throughout
downstream wetland; develop planting plans and schedules for the wetland systems below Ponds 002
and 004; develop plans to limit cattle grazing in areas in proximity to Ponds 002 and 004.

Milestone 2- Selenium treatment options, due April 30, 2013

L Peabody shall submit a comprehensive evaluation of selenium treatment options. This evaluation shall
consider the following:

Wastewater treatment techniques, technologies, and/or systems designed to treat selenium;

b. Water quality and quantity analysis, the need for pre- or post-treatment, construction and maintenance
requirements, capital and operational costs, and a comparison with existing case-studies, as related to
Ponds 002 and 004;

c. The feasibility and reasonableness of utilizing these treatment techniques, technologies, and/or systems
to reduce the selenium concentrations in the effluent from Ponds 002 and 004.

Milestone 3- Pond 004 wetland map, due July 31,2013

L Peabody shall submit a map that delineates the extent and composition of the wetlands below Pond 004.

Milestone 4- Pond 004 wetland jurisdictional determination request, due August 31, 2013

L. Peabody shall submit to the Division a copy of Peabody’s request to the USACE for the preliminary
jurisdictional determination (“JD”) for the wetlands below Pond 004.

Milestone 5- USACE JD decision, due November 30, 2013

1. Peabody shall submit a copy of a letter from the USACE regarding the JD decision on the wetlands below
Pond 004. The letter shall include a copy of the map that delineates the wetland boundary. If the USACE
has not made a final decision, then Peabody shall provide an estimated schedule for the final USACE
decision.

Milestone 6- Long-term measures proposal, due February 28, 2014

L Peabody shall submit a comprehensive technical report for all activities conducted during 2013. This report
shall include, but is not limited to, a summary of activities conducted, an analysis of field data and
observations, an evaluation of contributing selenium sources, and an evaluation of the performance of the
short-term measures employed in 2013.

1I. Peabody shall submit a report that identifies the specific long-term measures that Peabody will undertake to
produce effluent from Ponds 002 and 004 that consistently complies with the Permit. Peabody shall also
identify an aggressive time schedule for completion of each measure.
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Additionally, given the length of time required to complete the milestones outlined above, the Division is willing to
reduce the frequency of the written progress reports requiréd by paragraph 31 of the NOV/CDO. By virtue of this
Amendment #1 to the NOV/CDQO, the Division hereby amends paragraph 3 1of the NOV/CDO to read:

Beginning in June 2013, and every calendar quarter thereafter, until such time as this Order is closed or the
Division decrees so in writing, Peabody shall submit written progress reports to the Division by the end of each
calendar quarter. At a minimum, each report shall describe the activities undertaken in the previous calendar
quarter and shall specify what activities will be undertaken within the next calendar quarter to comply with this
Order.

The scope of this Amendment #1 to the NOV/CDO limited to the provisions and/or conditions outlined above. All
other terms, conditions, and requirements of the NOV/CDO remain unchanged and in effect. If you have any
questions, please contact Kelly Morgan at (303) 692-3634 or by electronic mail at kelly.morgan@state.co.us.

Sincerely,

MO

Michael Harris, Unit Manager
Clean Water Compliance & Enforcement Unit
WATER QUALITY CONTROL DIVISION

ec: Emily Jackson, Assistant Attorney General, Colorado Department of Law
Jason Musick, Colorado Division of Reclamation, Mining, & Safety
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