STATE PERSONNEL BOARD, STATE OF COLORADO
Case No. 97B040

Conpl ai nant ,
VS.

DEPARTMENT OF HUVMAN SERVI CES,
COLORADO MENTAL HEALTH | NSTI TUTE AT PUEBLQ

Respondent .

The hearing in this matter was commenced on April 7, 1997, and
concluded on April 21, 1997, with the subm ssion of the parties’
cl osing argunments. Respondent appeared at hearing through Toni Jo
Gray, Assistant Attorney Ceneral. Conplainant, Jimme Aragon, was
present at the hearing and represented by Carol Iten, Attorney at
Law.

Respondent called conplainant to testify at hearing and called the
foll owi ng enployees of the Colorado Mental Health Institute at
Pueblo (CWHIP) to testify as wtnesses at hearing: Rosenmary
Trujillo; Bill Sherman; Doris Sundell; Marcie Ann Carabal |l o; Scott
Hert nekey; and Irene Drewnicky. Conplainant testified in his own
behalf and called John Felix, a forner enployee of CVH P, to
testify at hearing.

Respondent’s exhibits 1 through 6, 10, 13 through 16, 24, 25 and 27

were admtted into evidence w thout objection. Respondent’ s

exhibits 8, 9, 12, 17 through 23, 28 and 31 were admitted into

evi dence over objection. Respondent’s exhibit 30 was not admtted
i nto evidence.

Conpl ai nant’s exhibits C and E were adm tted into evidence w thout
obj ecti on. Complainant’s exhibits F and G were admtted into
evi dence over objection.

MATTER APPEALED

Conpl ai nant appeals the term nation of his enpl oynent.

1 97B040



| SSUES

1. Whet her conpl ainant engaged in the conduct for which
di sci pl i ne was i nposed.

2. Whet her this conduct constitutes grounds for disciplinary
action under Board Rul e, R8-3-3.

3. Wether the termnation of conplainant’s enploynent was
arbitrary, capricious, or contrary to rule or |aw

4. Wether the doctrine of “after acquired evidence” has
application to this matter.

5. Whet her either party is entitled to an award of attorney fees
and costs under section 24-50-125.5 C R S. (1988 Repl. Vol. 10B)

FI NDI NGS OF FACT

1. Conpl ai nant Ji mm e Aragon (Aragon) was enployed by CGVH P as a
Li censed Psychiatric Technician (LPT) fromJune, 1992, to Septenber
27, 1996, when his enploynent was termnated for failure to conply
with standards of efficient service and conpetence and wlful
m sconduct. |In Septenber, 1996, Aragon was enpl oyed in the General
Adult Psychiatric Unit (GAPS) Ward 67 at CWVHI P. At this tine,
Aragon worked the third shift fromapproximately 11 p.m to 7 a.m

2. The average patient census on GAPS Ward 67 in Septenber, 1996,
was 29. The average patient stay at CVH P ranged from ei ght days
to 100 days. Staffing on Ward 67 during the third shift was
mnimal with only three to four staff nenbers assigned to work.
Patients on the unit vary in acuity. |In Septenber, 1996, patients
suffered with adjustnment disorder, exhibiting anti-social behavior,
to schi zophrenia, individuals who were acutely psychotic.

3. In Septenber, 1996, Aragon was expected to provide direct
patient care. He was trained as a LPT and expected to provide
patient care, to ensure the patients’ safety and ensure the safety
of his fellow staff nenbers. As a LPT, Aragon was expected to
assist in mintaining a clean therapeutic environment for the

patients. He was expected to observe and comrunicate with the
patients. He admi nistered nedication to patients as directed by
regi ster nurses on duty. He was expected to check patients on a

hourly basis. Patients placed in seclusion and restraints and on
sui ci de watch were expected to be checked by the staff at 15 mnute
i ntervals.

4. The routine checking of the patients on GAPS was required for
hospital accreditation. This practice was required by hospita
policies and the nursing standards act which was applicable to
LPTs. Patients on GAPS frequently did not nmake | ots of noise when
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intervention by the staff was required. An LPT on the third shift,
when many patients are sleeping, is required to actually observe
patients as they sleep to insure the patients’ well being. An LPT
was expected to check patient breathing and pallor during these
routi ne checks.

5. In May, 1996, managers on GAPS were advised by a patient
advocate that on Ward 67 third shift a patient was not checked
while in seclusion and restraints and on suicide watch. As a

result of this report, John Felix, the shift supervisor was
counselled and directed to remind the third shift staff on Ward 67
of the need to and the inportance of patient checks.

6. At or around Septenber, 1996, routine checks were not properly
conducted by other staff nenbers at COVH P and a patient died. The
patient turned blue before his death was noted by the staff. The
patient’s coloring at the tine the death was discovered was
indicative of the fact that routine hourly checks of the patient

were not conducted. This provided an exanple of the serious
ram fication from the staffs’ failure to carry out this
responsibility. Following the death of this patient, nmanagers

reenphasi zed the inportance of carrying out this duty.

7. Aragon was aware of his responsibility to perform hourly
checks on the patients. Aragon had been trained to check patients
in seclusion and restraints and on suicide watch at 15 mnute
intervals. However, because of his failure to routinely perform
this duty, he was less clear in Septenber, 1996, about his
responsiblity in this area.

8. An admi ssion and discharge log, also referred to as a “CVH P
Patient Location Accountability Sheet”, containing the nanmes of al
the patients present on the unit is required to be prepared at the
begi nning of each shift. The staff working on the third shift
receives a report from the staff working on the second shift
concerning patient adm ssions and di scharges that nmay have occurred
during the second shift. The third shift staff is further advised
of the condition of the patients under their care. Patients on
suicide watch or in seclusion and restraints are brought to the
staffs’ attention. Any patient needing special attention or
assistance also mght be discussed during the change of shift
report.

9. Aragon was expected to prepare the discharge and adm ssion | og
at the beginning of the shift. The log was to be used during the
staffs’ periodic rounds checking the patients. The |og has boxes
with hourly intervals noted. Staff is expected to check each
patient on at |east a hourly basis noting in the boxes on the |og
sheet the location of the patient and initialling the notation.

10. On Septenber 17, 1996, at the change of shift report, Aragon
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was notified that patient C.C. had been discharged.’ At sone tine
thereafter, the adm ssion and discharge | og was prepared by Aragon.
Aragon kept patient C.C.'s nane on the |og despite the fact that
the patient was discharged. Aragon also added to the discharge and
adm ssion log the name of patient R G This patient was not
admtted to CVHI P until 2:30 a.m on Septenber 18, 1996.

11. On Septenber 18, 1996, Aragon was responsible for checking the
patients at 4:00 a.m, 5:00 aam and 6:00 a.m He was expected to
do so with the adm ssion and discharge log in hand. At 4:00, 5:00
and 6:00 a.m, Aragon noted that patient C.C. was in his assigned
room

12. John Felix was Aragon’s supervisor on the night of Septenber
18, 1996. Felix was responsible for checking the patients at
12: 00, 1:00, 2:00 and 3:00 a.m Felix also noted that patient C C
was in his roomduring these checks.

13. On Septenber 18, 1996, at 9:00 a.m, Rosemary Trujillo, the
| ead nurse on Ward 67, was advised of the patient accountability
sheets prepared by Felix and Aragon during shift 11l by a
regi stered nurse and the unit coordinator. Trujillo observed the
room where patient C.C. was housed the day before, noting that the
bed in that room was stripped of sheets and blankets. It is the
usual procedure that a patient strips the bedding before his
di scharge froman area. Trujillo noted that patient R G’'s nane
was typed into the discharge and adm ssion |og used during shift
I11. Since the patient was not admtted to CVHI P until after the
di scharge and adm ssion |og was supposed to have been generat ed,
Trujillo suspected that the form was generated late in the shift
and the notations were inserted by the staff wthout actually
checking the patients in their roons.

14. Normally, a patient who is admtted after the start of a
shift, and after the adm ssion and discharge log is prepared, would
have his nane inserted into the formin script, not typewitten.

15. Irene Drewnicky is the GAPS Division Director and the
appoi nting authority for Aragon’s position. On Septenber 18, 1996,
she was nmade aware that Aragon did not properly conplete the
adm ssion and discharge | og. She decided to conduct an
investigation of the allegations of msconduct wth regard to
Aragon’s failure to properly check the patients under his care.
On Septenber 19, 1996, she placed Aragon on admnistrative
suspension with pay during the investigation. By the sane notice,

1

Patients C.C. and R G, whose care is referenced
herein, shall be referred to by their initials in order to
protect their right to privacy.
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Drewni cky advi sed Aragon that a Board Rule, R8-3-3, neeting would
be held with him on Septenber 24, 1996, to consider allegations
that Aragon failed to conply with nursing standards by checking
patients hourly and docunenting the checks.

16. Aragon appeared at the R8-3-3 neeting with a representati ve.
During the Septenber 24 R8-3-3 neeting, Aragon’s explanation of his
conduct to Drewni cky was confusing. Aragon was curt and fli ppant
in his responses to Drewni cky’s questions. He appeared irritated
and angry to be questioned by Drewni cky about his job perfornmance.
Aragon’s representative requested a break in the neeting. It
appeared to Drewni cky that the break was taken to advise Aragon to
adj ust his poor attitude.

17. During the R8-3-3 neeting, Aragon refused to accept
responsibility for the care of the patients and the accountability
of the hospital and the staff for conpletion of the docunmentation
associated wth the patients’ care. Aragon focused on the use of
the conputer that generated the adm ssion and discharge form He
explained in some detail about the tinme involved in getting the
conputer to print the form

18. During the R8-3-3 neetings, Aragon did not claim that he
actually went to the patients’ roons and observed themon an hourly
basi s. He used very generally |anguage, explaining that he
“counted the patients” or he “checked the patients”. When
Dr ewni cky questi oned Aragon about the procedures he followed to
check patients in seclusion and restraints, he was uncertain how
frequently these patients had to be checked.

19. A second R8-3-3 neeting was held with Aragon on Septenber 26,
1996. Aragon did not offer additional explanation for his conduct
during this neeting. Followi ng the R8-3-3 neetings, Drewnicky

revi ewed Aragon’s enploynent record with CVH P. |t was noted that
in August, 1996, he received a job performance ratings of
“conmmendabl e”. She considered all the information she received

about Aragon’s failure to perform patient checks on Septenber 18,
1996. She determned that the information provided by Aragon at
the R8-3-3 neeting was not credible.

20. Thereafter, Drewnicky decided to term nate Aragon’ s enpl oynment
effective Septenber 27, 1996. She decided that Aragon failed to
recogni ze the seriousness of his actions and its inpact on patient
care, hospital accountability, and staff norale. H s contenptuous
attitude at the R8-3-3 neeting, in conjunction with his explanation
of his conduct which was not credible, |ead her to believe that he
could not be rehabilitated and thus a |esser discipline was not
accept abl e.

21. Drewnicky held a R8-3-3 neeting wth John Felix, the
supervisor on duty on Septenmber 18, 1996, who also failed to
properly check and note the condition and | ocation of the patients
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under his care on Septenber 18, 1996. Felix explained at his R8-3-
3 neeting that he actually checked the patients and that his
notation that patient C.C. was in his roomwhen he was di scharged
was a transcription error. Felix was not irritated or contenptuous
during the R8-3-3 neeting. He appeared to understand what was
required by the nursing standards act and clained a clerical error
in his failure to accurately note the patient’s |ocation on
Septenber 18. Drewnicky decided to denote Feli x.

22. Followng Aragon’s termnation and Felix’s denotion,
additional information was discovered about the way care was
provi ded GAPS Ward 67 patients by the third shift staff. As a
result of this information, Felix’s enploynment was term nated on
Novenber 18, 1996, along with a nunber of other staff nenbers.

DI SCUSSI ON

Certified state employees have a protected property interest in
their employment. The burden is on respondent in a disciplinary
proceeding to prove by a preponderance of the evidence that
authority exists for the action taken. Department of Institutions
v. Kinchen, 886 P.2d 700 (Colo. 1994); Section 24-4-105 (7), C.R.S.
(1988 Repl. Vol. 10A). The board may reverse or modify the action
of the appointing authority only if such action is found to have
been taken arbitrarily, capriciously or in violation of rule or
law. Section 24-50-103 (6), C.R.S. (1988 Repl. Vol. 10B).

The arbitrary and capricious exercise of discretion can arise in
three ways: 1) by neglecting or refusing to procure evidence; 2)
by failing to give candid consideration to the evidence; and 3) by
exercising discretion based on the evidence in such a way that
reasonabl e peopl e nust reach a contrary concl usion. Van de Veqgt
v. Board of Conm ssioners, 55 P.2nd 703, 705 Col o. 1936).

Respondent contends that the actions proven to have occurred on
Sept enber 18, 1996, constitute grounds for disciplinary action
Respondent further maintains that termnation of conplainant’s
enpl oyment was within the range of discipline available to a
reasonabl e and prudent adm ni strator.

Al ternately, respondent argues that if the conduct proven here is
not found to have provided adequate grounds for disciplinary
action, under MKinnon v. Nashville Banner Publishing Co., _ US.
___, 115 s.&. 879, 886, 130 L.Ed. 2d 852 (1995), any award of back
pay only should extend from Septenber 27, 1996, the date
conpl ainant was term nated from enpl oynent to Novenber 18, 1996,
when conplainant’s co-workers’ enploynment was termnated for
m sconduct simlar to conplainant’s subsequently discovered
m sconduct .

Conpl ai nant contends that respondent failed to sustain its burden
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of proof to establish that conplainant’s conduct on Septenber 18,
1996, violated nursing standards, Board Rule, R8-3-3, or that the
conduct warranted disciplinary term nation. Conplai nant contends
that his conduct was the sane as that of his supervisor, John
Fel i x, who was only denot ed.

Furt her, conplainant contends that term nation of his enpl oynent
shoul d not be sustained on the basis of after acquired evidence.
Conpl ai nant mai ntains that under Louderm | v. Cevel and Board of
Education, 470 U. S. 532 (1985), procedural due process rights are
afforded individuals in public enploynent. Conpl ai nant further
mai ntains that affirmng a termnation on the basis of information
whi ch conpl ai nant was not nmade aware of or given the opportunity to
address in a pretermnation nmeeting with the appointing authority
woul d be a denial of due process.

Alternately, conplainant argues that if it is found that the “after
acqui red evidence doctrine” has application in public enploynent,
respondent failed to sustain its burden to establish that the
requi renents for application of the doctrine were net.

The evidence presented at hearing anply supports the concl usion
that conplainant failed to check patients under his care on GAPS
Ward 67 on Septenber 18, 1996, as reflected by his notations with
regard to patient CC. and R G on the discharge and adm ssion
form Based on the information the appointing authority received
at the R8-3-3 neeting of Septenber 24 and 26, 1996, it was neither
arbitrary, capricious or contrary to rule or law to termnate
conpl ai nant’ s enpl oynent.

No conflict or wunfair treatnment is found in the appointing
authority’s determnation that enployees involved in a related
i nci dent of m sconduct deserve different treatnment so long as the
different treatnment is not inposed on an inperm ssible basis such
as race or sex. The testinony at hearing established that
conpl ainant presented hinself at the R8-3-3 neetings in a manner
that lead to the conclusion that he failed to understand the
seriousness of the offense involved, that he | acked respect for the
appointing authority, that he was not credible in his explanation
of the events of Septenber 18, and that the Ilikelihood of
rehabilitation of conplainant’s job perfornmance was not present.

John Felix's response to the allegation of m sconduct on Septenber
18 lead to the conclusion that he was deserving of only a
di sciplinary denotion. At his R8-3-3 neeting, Drewnicky testified
that he appeared to understand his obligation to safeguard the
patients and that he infornmed her that his was a clerical error

Subsequent to the inposition of the disciplinary denotion on FeliXx,
Dr ewni cky | earned of conduct which resulted in the term nation of
Feli x’ s enpl oynent. It was further discovered that Felix offered
different testinony about his actions on Septenber 18, 1996, at his
R8- 3-3 neeting, at an Unenpl oynent Conpensati on hearing, and at the
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adm nistrative hearing in this matter.

Respondent’s argunments with regard to the application of the “after
acquired evidence doctrine” were consider and determined to be
wi thout nerit. Since conplainant’s term nation is supported by the
evi dence of his actions on Septenber 18, the application of this
doctri ne need not be addressed. However, should it be determ ned
that the evidence fails to support the disciplinary decision, it is
found that after acquired evidence cannot be consider here where
the case involves the termnation of one with a property interest
in his continued enpl oynent who under Louderm |, supra, is entitled
to preterm nation due process.

The evidence presented at hearing does not support an award of
attorney fees and costs for respondent under section 24-50-125.5
CRS. (1988 Repl. Vol. 10B). There was no evidence that the
appeal of conmplainant’s termnation was instituted maliciously,
frivolously, as a neans of harassnent, in bad faith nor was it
ot herw se groundl ess.

CONCLUSI ONS OF LAW

1. Respondent established by preponderant evi dence that
conpl ainant engaged in the conduct for which discipline was
i mposed.

2. The conduct constituted wilful msconduct and a failure to
conply with standards of efficient service and conpetence in
vi ol ati on of R8-3-3.

3. The decision to term nate conplainant’s enpl oynent was neither
arbitrary, capricious, nor contrary to rule or |aw

4. McKi nnon v. Nashville Banner Pub. Co., supra, does not have
application in public enploynment where there is a constitutionally
protected property interest in enploynment and the enployee is
entitled to preterm nation due process.

5. Respondent is not entitled to an award of attorney fees or
costs.

ORDER

The action of the agency is affirned. The appeal is dismssed with
prej udi ce.

DATED this day of
June, 1997, at Margot W Jones
Denver, Col orado. Adm ni strative Law Judge
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NOTICE OF APPEAL RIGHTS

EACH PARTY HAS THE FOLLOWING RIGHTS

1. To abide by the decision of the Administrative Law Judge
("ALJ") .

2. To appeal the decision of the ALJ to the State Personnel Board
("Board"). To appeal the decision of the ALJ, a party must file a

designation of record with the Board within twenty (20) calendar
days of the date the decision of the ALJ is mailed to the parties.
Section 24-4-105(15), 10A C.R.S. (1993 Cum. Supp.). Additionally,
a written notice of appeal must be filed with the State Personnel
Board within thirty (30) calendar days after the decision of the
ALJ is mailed to the parties. Both the designation of record and
the notice of appeal must be received by the Board no later than
the applicable twenty (20) or thirty (30) calendar day deadline.
Vendetti v. University of Southern Colorado, 793 P.2d 657 (Colo.
App. 1990); Sections 24-4-105(14) and (15), 10A C.R.S. (1988 Repl.
Vol.); Rule R10-10-1 et seqg., 4 Code of Colo. Reg. 801-1. If a
written notice of appeal is not received by the Board within thirty
calendar days of the mailing date of the decision of the ALJ, then
the decision of the ALJ automatically becomes final. Vendetti v.
University of Southern Colorado, 793 P.2d 657 (Colo. App. 1990).

RECORD ON APPEAL

The party appealing the decision of the ALJ must pay the cost to
prepare the record on appeal. The fee to prepare the record on
appeal is $50.00 (exclusive of any transcription cost). Payment
of the preparation fee may be made either by check or, in the case
of a governmental entity, documentary proof that actual payment
already has been made to the Board through COFRS.

Any party wishing to have a transcript made part of the record
should contact the State Personnel Board office at 866-3244 for
information and assistance. To be certified as part of the record
on appeal, an original transcript must be prepared by a
disinterested recognized transcriber and filed with the Board
within 45 days of the date of the notice of appeal.

BRIEFS ON APPEAL

The opening brief of the appellant must be filed with the Board and
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mailed to the appellee within twenty calendar days after the date
the Certificate of Record of Hearing Proceedings is mailed to the
parties by the Board. The answer brief of the appellee must be
filed with the Board and mailed to the appellant within 10 calendar
days after the appellee receives the appellant's opening brief. An
original and 7 copies of each brief must be filed with the Board.
A brief cannot exceed 10 pages in length unless the Board orders
otherwise. Briefs must be double spaced and on 8 * inch by 11 inch
paper only. Rule R10-10-5, 4 CCR 801-1.

ORAL ARGUMENT ON APPEAL

A request for oral argument must be filed with the Board on or
before the date a party's brief is due. Rule R10-10-6, 4 CCR 801-
1. Requests for oral argument are seldom granted.

PETITION FOR RECONSIDERATION

A petition for reconsideration of the decision of the ALJ must be
filed within 5 calendar days after receipt of the decision of the
ALJ. The petition for reconsideration must allege an oversight or
misapprehension by the ALJ, and it must be in accordance with Rule
R10-9-3, 4 CCR 801-1. The filing of a petition for reconsideration
does not extend the thirty calendar day deadline, described above,
for filing a notice of appeal of the decision of the ALJ.
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CERTI FI CATE OF MAI LI NG

This is to certify that on the day of June, 1997, | placed
true copies of the foregoing INITIAL DECI SION OF THE ADM N STRATI VE
LAWJUDGE in the United States nmail, postage prepaid, addressed as
foll ows:

Carol M Iten

AFSCVE

789 Sherman St., Suite 640
Denver, CO 80203

and to the respondent's representative in the interagency nail
addressed as foll ows:

Toni Jo Gray

O fice of the Attorney General
Departnent of Law

1525 Sherman St., 5th Floor
Denver, CO 80203
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