STATE PERSONNEL BOARD, STATE OF COLCORADO
Case No. 961020

DAVI D CAI N, KATHY DEAN, ROBERT SOCOLOFSKY, and BILL WH TACRE,

Conpl ai nant s,

VS.

DEPARTMENT OF PERSONNEL,

Respondent .

This matter came on for hearing on My 3, 1996 before
Adm ni strative Law Judge Robert W Thonpson, Jr. Respondent was
represented by John D Baird, Assistant Attorney Ceneral
Conpl ai nants appeared and represented thensel ves.

The parties agreed that the issue for determnation is a question
of law which can be decided on the witten submssions of the
parties and without live testinmony. The parties jointly tendered
witten stipulations to the pertinent facts. Exhibits A through G
attached to conplainants' previously filed Information Sheet were
also stipulated into evidence. Conpl ai nants' opening brief was
made due on May 24, 1996. Respondent's answer brief becanme due on
June 13, and conpl ainants' response brief by June 24. Al briefs
were tinely filed. The hearing concluded on June 20, 1996 wth
the filing of the final pleading.

MATTER APPEALED

Conpl ai nants appeal their being denied the 1995 salary survey pay
i ncrease.



| SSUE

Whet her the action of the respondent was arbitrary, capricious or
contrary to rule or |aw

PROCEDURAL H STORY

On August 31, 1995, conplainants petitioned the State Personnel
Board for an evidentiary hearing to review the decision of the

Depar t ment of Per sonnel pertai ni ng to conpl ai nant s’
recl assification pur suant to the PDQ  process and the
impl erentation of the salary survey. Conpl ainants filed their
information sheet in a tinmely manner. Respondent did not file an
i nformati on sheet. Based wupon the conplainants' information
sheet, an admnistrative law judge issued a prelimnary
reconmendation to grant an evidentiary hearing. On March 19,

1996, the Board voted to adopt the prelimnary recomendati on and
granted the petition for hearing.

FI NDI NGS OF FACT
The following facts and matters were stipulated into evidence:’
1. Al Conplainants are certified enployees of the State of
Col orado, working as ALJ Ils in the Industrial daim Appeals

Ofice of the Departnment of Labor and Enpl oynent.

2. At the time of their petition, the position of ALJ Il was
classified as Grade 109 in the Professional Services Qccupational

1

Stipulated facts are conclusive upon the parties and the
tribunal. Faught v. State, 162 Ind. App. 436, 440-1, 319 NE 2d
843, 846-47 (1974).
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G oup.

3. The ALJ |11l designation was achieved on January 1, 1995, as a
result of the Phase Il placenent conducted pursuant to section 24-
50-104(3), CRS., in which the Departnent undertook to eval uate
the placenment of positions of all state classified enployees to
various classes. Conplainants' placenents resulted in a one grade
i ncrease because of an appeal of their initial placenments, and
anot her one grade increase as a result of the 1995 sal ary survey.

4. The 1995 salary survey recommended an approximate 2.5%
increase for the Professional Services group, which was
i npl enented by the General Assenbly. Simlarly, the other nine
occupational groups for the classified enployees were also
adjusted according to recommendations nmade in the annual total

conpensation survey, i.e., the salary survey.

5. Raises for certified enployees who received an increase of
one grade as a result of class placenent, and whose anniversary
dates fell between January 1995 and June 1995, were determ ned
pursuant to the Personnel Director's Admnistrative Procedures,
Chapter 3, and the Board Rules, Chapter 3.

6. The General Assenbly, the Personnel Board, and the Executive
Branch intended that the Job Evaluation System Redesign Project
(both Phase | and Phase 11) be cost neutral.

7. | medi ately prior to January 1, 1995, David Cain was enpl oyed
as an ALJ I-Cin the Industrial O aimAppeals Ofice. He was paid
at Gade 107, Step 6, earning $5,640 per nmonth. H's anniversary
date is August 1. On January 1, 1995, Cain was placed in Gade
108, between Steps 5 and 6, earning $5,640 per nonth. This change
resulted from Cain's successful appeal of his placenment under
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Phase Il of the job evaluation project. As of January 1, 1995,
Cain's position was allocated to ALJ II. On July 1, 1995, the
Departnment of Labor and Enploynment's Ofice of Human Resources
elevated Cain to Gade 109, Step 5 at a salary of $5,640 per
nonth, pursuant to the annual salary survey and the Personnel
Director's Admnistrative Procedure P3-1-1 and Board Rul e R3-2-3.

8. Hypothetically, had Cain not won his appeal in Phase Il, and
were an ALJ |, Step 6 in July 1995 he would have earned $5, 794
per nonth as a result of the salary survey adjustnent.

9. On August 1, 1995, Cain received an anniversary increase to
G ade 109, Step 6, resulting in a salary of $5,922 per nonth.

10. Kathy Dean was appointed as an ALJ 1-C for the Industrial
Caim Appeals Ofice on Decenber 14, 1992, as a permanent part-
time enployee. Her anniversary date was subsequently changed from
January 1 to July 1 with the explanation that the change was
necessitated by the fact that she was hired during a frozen year
pursuant to SB 92-68. On July 1, 1994, the inplenentation of the
salary survey and anniversary increase placed her at Gade 107,
Step 4, which specifies a conpensation rate of $29.515 per hour.
Dean appealed the placenent of her position to ALJ |, which
resulted in her position being placed at ALJ 1I. Ef fective
January 1, 1995, she was placed in Gade 108, in between Steps 3
and 4, which specifies a conpensation rate of $29.515 per hour.
On July 1, 1995, Dean was noved to Gade 109, Step 3, at a
conpensation rate of $29.515 per hour. On the sanme date, Dean
received an anniversary raise and was noved to G ade 109, Step 4,
at a conpensation rate of $30.987 per hour.

11. Hypothetically, had Dean not won her appeal in Phase Il, the
pay grid indicates that, on July 1, 1995 Dean, as a result of the
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salary survey adjustnment, noved to Gade 108, Step 4, wth a
conpensation rate of $30.323 per hour, and woul d have received an
anniversary raise to Gade 108, Step 5 wth a conpensation rate
of $31.835 per hour.

12. Robert Socol of sky was appointed as an ALJ | in the Industrial
Caim Appeals Ofice on My 1, 1994. He had been an Appeals
Referee | in the Dvision of Enploynment and Training in the
Department of Labor and Enploynent, with an anniversary date in
state service of August 1, 1988. Upon entry to the ALJ |
position, Socolofsky was assigned to Gade 106, Step 1, which
specifies a salary of $4,324 per nonth. Upon i npl enent ati on of
the 1994 salary survey, on July 1, 1994, he was noved to G ade
107, Step 1, at a salary of $4,419 per nonth. On his anniversary
date, August 1, 1994, Socol ofsky was noved to G ade 107, Step 2,
whi ch specifies a salary of $4,640 per nonth. On January 1, 1995,
as a result of Phase Il, he was noved to Gade 108, in between
steps 1 and 2, with no imediate change in salary. On July 1,
1995, he was noved to Grade 109, Step 1, and his salary remained
at $4,640 per nonth, which is the salary specified for that grade
and step. On August 1, 1995, he was noved to G ade 109, Step 2,
with a salary of $4,872 per nonth.

13. Hypothetically, had Socol ofsky not won his appeal in Phase
I, without the Phase Il increase of one grade, Socolofsky's rate
of pay would have renmamined at Gade 107, Step 2, at $4,640 per
nmonth, until July 1, 1995, At that point, the salary survey
adj ustment woul d have noved him to Gade 108, Step 2, at $4,767
per month. On August 1, 1995, his anniversary date would change
himto G ade 108, Step 3, at $5,005 per nonth.

14. \Witacre's anniversary date is Novenmber 1, 1983. On July 1,
1994, Whitacre was placed in Gade 107, Step 7, with a salary of
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$5,922 per nonth. Wth the Phase Il placenent of his position, he
was noved to Gade 108, between Steps 6 and 7, and his salary
remai ned unchanged. On July 1, 1995, he was noved to G ade 1009,
Step 6, and his salary remai ned unchanged. On Novenber 1, 1995
Wiitacre was at Grade 109, Step 7, where the salary is $6,218 per
nont h.

15. Hypothetically, had he not won his appeal in Phase 11,
Whitacre would have been placed in Gade 108, Step 7 on July 1,
1995, at a salary of $6,084 per nonth.

16. The parties stipulate that iif the wtnesses listed in
Respondent's Prehearing Statenment were to testify, their testinony
woul d be substantially as foll ows:

a. Classified enployees in the Professional Services group
whose anniversary date is between January 1995 and June 1995, and
who were placed one grade higher as a result of Phase Il, received

a raise in pay as a result on their anniversary date as long as
they were not Step 6 or higher. Those enployees then received an
actual raise in pay on July 1, 1995 as a result of the salary
survey, assumng performance ratings of good or better. Thi s
increase is independent of the salary survey and is governed by
the anniversary date, Chapter 3, Article 8, of the Personnel
Director's Admnistrative Procedures, and the Personnel Board
Rul es, Chapter 3.

b. Classified enployees in the Professional Services group
whose anniversary date is between January 1995 and June 1995, and
who were placed two grades higher as a result of Phase 11,
received an actual raise on their anniversary date and an actua
raise in pay on July 1, 1995 as a result of the salary survey,
assum ng performance ratings of good or better.
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C. C assified enployees in the Professional Services group
whose anniversary date is from July 1995 through Decenber 1995
and who were placed one grade higher as a result of Phase 11,
received the salary survey adjustnent, but did not receive an
actual salary survey raise in pay on July 1, 1995.

d. There are classified enployees in the Professional
Services group who were placed one or nore grades higher as a
result of Phase Il, and whose anniversary dates are between

January 1995 and June 1995. These enpl oyees received an actua
raise in pay on their anniversary dates as long as they were not
in Step 6 or higher, and an actual raise in pay on July 1, 1995 as
a result of the salary survey, assumng performance ratings of
good or better.

e. If a classified enployee's anniversary date is January
1, 1995, on January 1, 1995, he or she could receive a class
pl acenment, noving up one grade, resulting in an in-between rate,
and on January 1, 1995, would receive an anniversary increase of
approxi mately 2.5% (noving himor her to the next closest step).

f. If the enployee's anniversary date was February through
June, 1995, on January 1, 1995, he or she could receive an
el evation of one grade because of class placenent, resulting in an
i n-between rate. On his or her anniversary date, the enployee
woul d get an anni versary increase of about 2.5%to the next step.

g. These actions result in an increase in pay due to the
anni versary date procedures, which are separate from the job

eval uation system study and sal ary survey procedures.

h. | f the enpl oyee goes up two grades on January 1, 1995 as
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a result of placenent, the enployee goes back one step on January
1, 1995, in order to adjust his or her pay to the same anount nade
bef ore then.

i For exanple, if before January 1, 1995, the effective
date for inplenenting Phase Il, an enployee were at G ade 72, Step
2, on January 1, 1995, he or she would be placed at G ade 74, Step
1 (resulting in the same anount of pay).

J . Because the Gievants only noved one grade as a result
of placenent, they did not receive an actual increase in salary on
July 1, 1995; however, they did receive the salary survey
adjustnment in grade (assumng no anniversary adjustnent between
January 1995 and June 1995).

k. Enpl oyees in in-between rates al so nove to hi gher grades
because of the salary survey adjustnment, but they may not get an
increase in actual salary on July 1, 1995.

l. Enpl oyees may or nmay not receive an actual increase in
salary depending on their position in the range, the nunber of
grades adjusted, and, also, on the timng of individual personne
actions, such as anniversary dates. For instance, P3-3-2,
pertaining to the determnation of what action is first
recogni zed, would conme into play where the enployee' s anniversary
date coincided with the effective date of inplenenting Phase I,
January 1, 1995. Position in the range refers to not allow ng
enpl oyees to be placed below Step 1, and whether they are in a
step, between steps, or in a saved pay position.

17. The parties stipulate to the authenticity of the docunents

attached to the Conplainants' Information Sheet and Supporting
Exhi bits.
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DI SCUSSI ON

In an appeal of an agency adm nistrative determnation, unlike a
di sci plinary proceedi ng, the conplainant bears the burden to prove
by preponderant evidence that the action of the respondent was
arbitrary, capricious or contrary to rule or |aw Renteria v.
Departnent of Personnel, 811 P.2d 797 (Colo. 1991). See
Departnent of Institutions v. Kinchen, 886 P.2d 700 (Col 0. 1994).

Conpl ai nants first contend that the denial of the 1995 salary
survey pay increase is arbitrary and capricious because there
exists no rational basis for treating them differently from
simlarly situated enployees, i.e., other nenbers of the
prof essional services group who received the salary survey pay
i ncrease. Conpl ai nants next contend that respondent's action is
contrary to law because the denial of the salary survey pay
increase resulted in a loss of pay to them contrary to
Adm ni strative Procedure P3-1-1(A). Finally, conplainants submt
that they have been deprived of a property interest, in violation
of the Fourteenth Amendnent to the United States Constitution and
Colo. Const. Art. 11, 825.

Respondent's position is that conplainants received the benefit of
the salary survey because, as a result of the salary survey, they
were placed into a whole step pursuant to Adm nistrative Procedure
P3-1-1(A) when the salary survey was inplenmented on July 1, 1995.

Respondent contends that its action was proper because it acted
in conpliance wth the applicable statutory and regulatory
requirenents.

Conpl ai nants assert that the stipulated facts show that the only
menbers of the professional services group who did not receive the
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salary survey pay increase were those who received a one grade

increase during Phase Il and who had anniversary dates between
July 1 and Decenber 31, 1995, that those who received a one grade
i ncrease during Phase Il and had anniversary dates between January

and June 1995 received the salary survey increase, that
conpl ai nants woul d have gotten the salary survey increase if their
positions had been elevated two grades during Phase Il instead of
one, and that no rational basis exists for such differential
treatnment of simlarly situated enpl oyees.

According to respondent, two actions affected conplainants:
allocation of their positions under Phase Il of the Job Eval uation
System Redesi gn Project and inplenentation of the salary survey on
July 1, 1995. Conpl ai nants were placed into ALJ Il positions,
Grade 108, on January 1, 1995. They were placed in between steps
to keep the project cost neutral. They were placed in an existing
step at the first available opportunity under P3-1-1(A), that
opportunity being the inplenentation of the salary survey.

Adm ni strative Procedure P3-1-1(A), 4 Code Colo. Reg. 801-2,
provi des:

When placed in a saved pay rate (as defined in Board Policy
3-5-A) or a special salary rate (as defined in P12-1-
26), the salary shall be noved to an existing step at
the first available opportunity in a manner that does
not cause a loss in pay. Exanpl es of actions that may
cause an enpl oyee to be noved out of these rates include
pronotion, denotion, salary survey, and anniversary
dat e.

Adm nistrative Procedure P12-1-26, 4 Code Colo. Reg. 801-2,
defines "special salary rate" as foll ows:

Special Salary Rate: A value between current steps which can
be used for saved pay situations or when a class is
noved upward due to a system naintenance study or job
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eval uati on study.

Adm ni strative Procedure P3-5-3, 4 Code Colo. Reg. 801-2, provides
in part:

Pay Rel ationship Changes. Wen a class or class series is
placed in a different pay grade due to a pay
rel ati onship change (as a result of a system naintenance
study or a general study of the State Personnel System
t he new conpensation rate of enployees in such class(es)
shall be as foll ows:

(B) Except as provided in (C below, if the new pay grade is
hi gher, the new conpensation pay rate shall be the step
or special salary rate which equals the enployee's
current salary. If the salary is below the m ni num of
the new grade, the enployee shall be placed in a
transitional step (as defined in P12-1-19)....

Rul e R3-2-3, 4 Code Col 0. Reg. 801-1, provides:

Salary Adjustnent Due to Salary Survey. Wien the pay grade
assigned to a class is changed upon inplenentation of a
salary survey, the pay of all enployees in the class
shall be changed step for step to the new grade, except
as provided hereafter....

Conpl ai nants have failed to establish that they were treated
differently from other «classified enployees under the state
personnel system  Conpl ai nants point to the professional services
group to argue differential treatnment, yet they were treated the
sane as the other nenbers of the group, that is, the rules and

procedures inplenmenting Phase Il and the salary survey were
applied in an equal manner to all enployees. The ultimte inpact
on one enployee will not necessarily be the same as on another

enpl oyee because the system takes into account individual grades,
steps, anniversary dates and the |ike. Conplainants did, in fact,
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receive a grade increase pursuant to the salary survey and wll,
in the future, realize a nonetary gain as the result of their

positions having been reallocated upward to ALJ I1I. There has
been no showing, only argunent, that conplainants were "singled
out" for disparate treatnent. To follow their argument to its

conclusion leads to an attack on the entire classified personnel
system This the admnistrative law judge is unwilling to accept
on the present record. Throughout their briefs, conplainants
provided no |egal authorities supportive of their position, save
their own interpretation of the various rules and procedures.
Nowhere have they shown that respondent treated them differently
from other enployees; they sinply disagreed with the outcone
mandat ed by the system which was properly inplenented.

The conprehensive schene authorizing the personnel director to
devel op pay plans establishing classes, positions and grades of
pay based upon salary and benefit surveys and submt the results
to the governor and general assenbly is founded in the sound
policy consideration of maintaining the fiscal integrity of the
entire personnel system Denpsey v. Roner, 825 P.2d 44, 56 (Colo.
1992). A party challenging a statutory classification carries the
burden to prove beyond a reasonable doubt that the classification
is wunreasonable or wunrelated to any legitimate governnental
pur pose. Id. at 57. Ct. Departnent of Corrections Enpl oyees
Coalition v. Roner, 879 P.2d 485 (Colo. App. 1994) (legislation
designed to inplenent study supporting salary grade reduction for
enpl oyees in correctional classes did not deny those enployees
equal protection and bore a rational relationship to governnent's
interest in mintaining the fiscal integrity of the state
per sonnel systen).

Conpl ai nant's argunent that respondent's action pursuant to P3-1-
1(A) was contrary to law on grounds that it resulted in |ost pay
to conplainants is without nerit. This action, itself, did not
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cause a decrease in the amount of pay conpl ainants were receiving
at the tinme the action was taken. Nor were conplainants deprived
of their property interest in public enploynent. They cite no
authority to support their proposition that a denial of a salary
survey pay increase constitutes a deprivation of a constitutional
property right, and it does not. Conpl ai nants do not possess a
property interest in receipt of a certain salary. Bl ake V.
Departnent of Personnel, 876 P.2d 90 (Col o. App. 1994).

Conpl ai nants have thus failed to neet their burden to show that
respondent's action was arbitrary, capricious or contrary to rule
or |aw.

CONCLUSI ONS OF LAW

The action of the respondent was not arbitrary, capricious or
contrary to rule or |aw

ORDER
Respondent's action is affirmed. Conpl ai nants' appeal is
di sm ssed with prejudice.
DATED this day of
August, 1996, at Robert W Thonpson, Jr.
Denver, Col orado. Adm ni strative Law Judge
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CERTI FI CATE OF NAI LI NG

This is to certify that on the day of August, 1996, | placed
true copies of the foregoing INTIAL DECISION OF THE
ADM NI STRATIVE LAW JUDGE in the Uited States mil, postage

prepai d, addressed as foll ows:

Davi d Cain

Kat hy Dean

Robert Socol of sky

Bill Wiitacre

I ndustrial daimAppeals Ofice
1515 Arapahoe Street, T2-350
Denver, CO 80202

and in the interagency mail, addressed as foll ows:

John D. Baird

Assi stant Attorney Ceneral
State Services Section

1525 Sherman Street, 5th Fl oor
Denver, CO 80203
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