STATE PERSONNEL BQARD, STATE OF COLORADO
Case No. 96B159

PETER E. COLBATH,

Conpl ai nant

VS.

DEPARTMENT OF PUBLI C SAFETY,
COLORADO STATE PATRCL,

Respondent .

This matter cane on for hearing on June 12, 1996 and concl uded on
August 23, 1996 before Admnistrative Law Judge Robert W
Thonpson, Jr. Respondent was represented by Mchael S. WIIians,
Assi stant Attorney GCeneral. Conpl ai nant appeared and represented
hi nsel f.

Respondent's w tnesses were Mjor John Wse and Trooper GCerald
Lanb of the Colorado State Patrol. Respondent's Exhibits 1
through 7 and 11 and 12 were stipulated into evidence.
Conpl ai nant' s evi dence consi sted of his own testinony.

MATTER APPEALED

Conpl ai nant appeal s a six-nonth reduction of pay. For the reasons
set forth below, the action of the respondent is affirned.
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| SSUES

1. Whet her conpl ainant commtted the acts for which discipline
was i nposed;

2. Whether the discipline inposed was wthin the range of
alternatives available to the appointing authority;

3. Whet her respondent's action was arbitrary, capricious or
contrary to rule or |aw,

4. Whet her respondent is entitled to an award of attorney fees.

STI PULATI ONS OF FACT!

1. On February 26, 1996, fresh damage was discovered on patrol
car 100. The license plate was bent, and pieces of grass were
stuck between the front license plate and bunper. A plastic guard
on the undercarriage had been torn |oose and was dangling. The
bl ack air spoiler appeared to be broken off.

2. Trooper Peter Colbath had driven car 100 for the graveyard
shift of February 25, 1996.

3. The qualitative assessnment is that the damage to car 100 was
m nor .

FI NDI NGS OF FACT

1

Stipulated facts are conclusive upon the parties and the
tribunal. Faught v. State, 162 Ind. App. 436, 440-1, 319 NE 2d
843, 846-47 (1974).
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1. Conpl ai nant, Peter Col bath, has been enployed as a trooper
for the Colorado State Patrol (CSP) since June 1993, when he
attended the training acadeny.

2. Col bat h has experienced job performance problens throughout
his enploynent with CSP in the areas of dealing wth other people,
report witing and driving. He has been issued approximtely six
corrective actions for various reasons. Less than a year before
the incident under review, he was assigned to a field training
officer for 40 hours of training to renedy driving deficiencies.

3. By Decenber 1994, Colbath had been involved in four patrol
car accidents. He received two disciplinary actions in 1994 and
was required to attend renedial driving school. One of the
disciplinary actions was inposed under circunstances simlar to
the present action, that is, Colbath failed to report to his
supervisor that his car had been damaged on his shift and denied
know ng that he had caused any danmage.

4. CSP regul ations require troopers to inspect their vehicles at
t he begi nning and end of each shift. Patrol cars are shared, and
it is incunbent upon all troopers to report any damage caused
during a shift in order to ensure the safety of the next driver

5. Trooper Col bath was assigned car 100 for the graveyard shift
(10:00 p.m6:00 a.m) of February 25/26, 1996. On the norning of
February 26, Trooper Nummerdor discovered damage to patrol car
100. No damage had been reported by Col bat h.

6. Car 100 had been "bottoned out", i.e., the bottom of the
vehicle had hit the ground. According to Major John Wse, "You'd
have to be deaf not to hear it," and the inpact would be felt

t hrough the fl oor board.
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7. Maj or John Wse, District Six Comrander and appointing
authority for Colbath's position, properly conducted a Rule R8-3-3
meeting on April 5, 1996. Wse concluded that Col bath either knew
or should have known that car 100 had sustai ned damage, and that
t he danmage shoul d have been reported to Col bath's supervi sor

8. Taking into account Col bath's history of poor job
performance, inclusive of a recent, simlar incident, the
appointing authority inposed a penalty of a six-nmonth, one-step
reduction in pay.

9. Col bath concedes that the vehicle danmage occurred on his
shift but denies knowing of the danage at the tine it occurred

He testified that, because it had snowed one or two inches, the
car was covered with snow when he drove it into the CSP garage
and, consequently, he would not have noticed any damage despite
doi ng a "wal k-around" inspection of the vehicle.

10. Conplainant filed a tinely appeal on April 23, 1996.

DI SCUSSI ON

Respondent contends that conplainant knew or should have known
that he caused danmage to patrol car 100, that conplainant's
failure to report the danmage was a clear violation of CSP policy
and, in view of numerous prior corrective and disciplinary
actions, the discipline inposed was nore than warrant ed.

In conplainant's view, the issue for resolution is whether or not
he knew that the vehicle had been danaged. |[|f he did not know, as
he adamantly asserts, then presumably he should not be
di sci pl i ned.
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After a considered review of the entire record in this case, it is
found that conplai nant knew or should have known that patrol car
100 had been danmaged while he was in control of the vehicle during
his shift of February 25/26, 1996. He was negligent either way.
At a mninmum sonething happened which should have put him on
notice to inspect the vehicle nore closely than he obviously did.

Gven conplainant's poor driving history with respondent, the
appoi nting authority was conpelled to take action. The underlying
pur pose of ensuring trooper safety required no |less. Substantia
evi dence supports the conclusions of the appointing authority.

In consideration of the eleven factors governing the decision to
correct or discipline an enployee, found in Rule R3-3-1, 4 Code
Colo. Reg. 801-1, the discipline inposed was warranted, if not
| eni ent.

This is not a proper case for the assessnment of attorney fees and
costs under 824-50-125.5, C RS of the State Personnel System
Act .

CONCLUSI ONS OF LAW

1. Conpl ai nant commtted the acts for which discipline was
i mposed.
2. The discipline inposed was within the range of alternatives

avail able to the appointing authority.

3. Respondent's action was not arbitrary, capricious or contrary
torule or |aw

4. Respondent is not entitled to an award of attorney fees.
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ORDER

Respondent's action is affirmed. Conpl ai nant's appeal is
di sm ssed with prejudice.

DATED this day of
Sept enber, 1996, at Robert W Thonpson, Jr.
Denver, Col orado. Adm ni strative Law Judge

CERTI FI CATE OF NAI LI NG

This is to certify that on the day of Septenber, 1996, |
placed true copies of the foregoing INNTIAL DECISION OF THE
ADM NI STRATIVE LAW JUDGE in the Uited States mil, postage

prepai d, addressed as foll ows:

Peter E. Col bath
18795 West 59th Drive
ol den, CO 80403

and in the interagency mail, addressed as foll ows:

M chael S. WIlians

Assi stant Attorney Ceneral
State Services Section

1525 Sherman Street, 5th Fl oor
Denver, CO 80203
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