STATE PERSONNEL BQARD, STATE OF COLORADO
Case No. 96B153

GECRGE PAYTON,

Conpl ai nant

VS.

DEPARTMENT OF CORRECTI ONS,

Respondent .

Hearing was held on August 15 and 16, 1996, before Adm nistrative
Law Judge Robert W Thonpson, Jr. Respondent appeared through
Wallis Parnmenter and was represented by Diane M chaud, Assistant
Attorney GCeneral. Conpl ai nant appeared and was represented by
Janes G |sdorf, Attorney at Law.

Respondent's wi tnesses were: Ronny Jones, Investigator; Robert
Allen, Admnistrative Program Specialist; and Vallis Parnenter,
Superi nt endent . Respondent's Exhibits 1, 2, 6 through 12 and 15
were stipulated into evidence. Exhibits 4, 5 16, 17 and 18 were
admtted w thout objection. Exhibits 3, 13 and 14 were admtted
over objection. Exhibit 13A was excluded pursuant to a ruling
t hat pol ygraph evi dence is inadm ssible.

Conpl ai nant' s evi dence consisted of his own testinony and Exhibit
A
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MATTER APPEALED

Conpl ai nant appeals a permanent disciplinary denotion. For the
reasons set forth herein, the discipline is nodified to a
t enporary denoti on.

| SSUES
1. Whet her conpl ainant commtted the acts for which discipline
was i nposed;
2. Whet her disciplinary action was warrant ed;
3. Whet her the predisciplinary neeting was properly conduct ed;
4. Whether the disciplinary action was taken by a properly
del egat ed appoi nting authority;
5. Whether the discipline inposed was wthin the range of

alternatives available to the appointing authority;

6. Whet her respondent's action was arbitrary, capricious or
contrary to rule or |aw,

7. Wiet her either party is entitled to an award of attorney fees
and costs.
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STI PULATI ONS CF FACT
The parties stipulated to the follow ng:*

1. Conpl ai nant has been enployed by the Departnent of
Corrections since 1986.

2. Conpl ai nant's PACE eval uations have always been either good
(standard) or comendable (above standard), wth the majority
bei ng conmendabl e.

3. This is conplainant's first disciplinary action.
FI NDI NGS OF FACT

1. Conpl ai nant George Payton has been enployed in the food
service departnment of respondent Departnent of Corrections (DOC
since February 1986. He served for thirty years in the United
States Arny, where he gained experience as a food service
supervisor, inclusive of supervision of prisoners of war in
Vi et nam Havi ng served as Correctional Support Supervisor Il at
the Colorado State Penitentiary for eight or nine nonths, Payton
transferred to the Pueblo Mnimum Center (PM0) in the sane
capacity in February 1994. PMC housed only male inmates at that
time.

1

Stipulated facts are conclusive upon the parties and the
tribunal. Faught v. State, 162 Ind. App. 436, 440-1, 319 N E 2d
843, 846-47 (1974).
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2. PMC was converted to an all-female facility in February 1995.
The San Carlos Correctional Facility, also located in Pueblo,
opened in July 1995. Wallis Parnmenter is the superintendent of
both facilities.

3. As the food service supervisor at PMC, Payton supervised two
DOC enployees who held the position of Correctional Support
Supervisor | and eight to twelve fenale i nmates.

4. Brenda Ethridge was in the first group of fermale inmates to
be supervised by Payton at PMC Et hridge worked in the dining
room and the serving line. Payton assessed her job performance as
out st andi ng, above that of all the others.

5. During the first couple of weeks after the arrival of the
femal e inmate workers, Payton overheard various renarks containing
sexual overtones. The inmates felt that the male correctiona

officers were sexually notivated towards them and that the
officers shined flashlights in their faces for |onger than was
necessary to wake them up in the norning. At about the third
week, Payton held what he terned a "sex class", during which he
explained to the workers that the officers were not sexually
notivated towards them and that it was necessary to shine |ight on
their faces until they were personally identified through the
officers' observations. He also advised the inmates that they had
the prerogative of filing a formal conplaint.

6. Brenda Ethridge was paroled on Septenber 18, 1995. Payt on,
who was on a hunting trip, was aware that Ethridge would be
rel eased during the tine of his absence fromthe facility. He did

not know the status of her release, i.e., he did not know
specifically that she was being released on parole. Earlier in
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the nmonth he and Ethridge had exchanged telephone nunbers in
anticipation of Ethridge |eaving.

7. Whien Payton returned from his trip, he tel ephoned Ethridge
and left a nessage on her answering nachine. She returned the
call, leaving a nmessage on his answering machine. A few days
after that, he called her and they talked for a few m nutes. He
t hanked her for doing a good job for DOC and expressed his good
wi shes in hoping she "made it" on the outside. H's sole purpose
was to give her a "shot in the arm and encourage her to do the
right thing with her life. This is in keeping with his overall
phi |l osophy of attenpting to notivate people to go in the right
direction.

8. About a week followng their initial tel ephone conversation,
Et hridge called Payton again to tell him that she had gotten a
j ob. During that conversation, Ethridge stated that her father
wanted to buy a horse. Payton responded that he knew soneone who
sold horses and that he could give her the name of that person if
she wanted it. There the conversation ended. He did not give her
the nane, and they did not talk again or have any other contact
with each other. Payton never nmet Ethridge's father and stood to
realize no personal gain by offering to pass on the information
t hat he knew soneone who sol d horses.

9. Payton's hobby is horses. He tal ked about horses in the
presence of other officers as well as inmates. He also once
mentioned at work that his nother fell and broke her collarbone
because he received that information while he was on duty. He did
not ot herw se convey personal information to i nmates.

10. On Decenber 4, 1995, DOC investigator Ronny Jones was
assigned by his supervisor to investigate a conplaint nade by

96B153



inmate Linda Bueno against George Payton alleging that Payton
carried on a personal relationship with Brenda Ethridge, conducted
a "sex class" every norning at work and tal ked about his persona
l[ife while on duty. Bueno was a fornmer worker under Payton's
supervi sion who had been fired by Payton for failure to report for
wor K.

11. Investigator Jones interviewed Bueno, Ethridge and two ot her
inmates who had been supervised by Payton. The other inmates
contradi cted Bueno's allegations. Bueno nade inconsistent and

contradictory statenents during the investigation. Prior to the
investigation, Bueno had talked about the subject wth two
correctional officers who found her allegations unworthy of
pursuit. No other inmate workers have ever conplained about
Payt on.

12. Ethridge told the investigator that Payton had called her
"several times" but that she had not seen him since her release
Payton told Jones that he was concerned about inproper treatnent
of female inmates by nmale staff and that he had advised the
inmates that they had the right to file a grievance.

13. The investigation turned up no evidence of a sexual or social
rel ati onship between Ethridge and Payton. The only contact
between them was in the workplace and the aforenentioned tel ephone
cal I s.

14. Payton attended a DOC training class called "Wrking wth
Femal e O fenders” on February 7, 1996. The cl ass enphasi zed that
personal and financial information should not be disclosed to
i nmates because such information could be used against staff by
inmates for purposes of manipulation to gain personal favors.
This is true of all inmates, but especially true of ferales, who

96B153



are nmore likely to exploit the "male ego". Thus, DQOC
Adm nistrative Regulation (AR) 1450-28 prohibits "unauthorized
social, personal, financial, or business relations betwen staff
nmenbers of the Departnent of Corrections and innmates, parolees, or
famly nenbers of inmates or parolees.” Payton always knew that
personal relationships with inmates were prohibited, but, prior to
this class, he did not understand that telephone calls were
prohibited for two years after the inmate's release, and he had
believed that talking to inmates in a "professionally friendly"
manner was permtted. He testified that he agrees with the DCC
policy one hundred percent and that if he knew then what he knows
now he woul d never have given Ethridge his hone tel ephone nunber.

15. Upon her receipt of the investigator's report (Exhibit 13),
Superintendent Parnmenter requested delegation of appointing
authority from her supervisor, East Regional Director Carl Zenon.
(Exhibit 4.) Zenon, who had been del egated appointing authority
by John Perko, the statutory appointing authority (Exhibit 3),
granted Parnmenter's request. (Exhibit 5.)

16. By letter dated March 6, 1996, Parnenter advised Payton that
a Rule RB-3-3 neeting would be held on March 14 to consider
whet her Payton had established a personal relationship wth
i nmat e/ parol ee Brenda Ethridge, whether Payton agreed to establish
a business relationship with Ethridge's father, and whet her Payton
had conducted unauthorized "sex classes" wth inmates. ( Exhi bi t
1.)

17. The R8-3-3 neeting was held on Mirch 14, as schedul ed.
Payton, Parnmenter and Ronny Jones were in attendance. Payt on
presented a witten explanation of his actions (Exhibit 7) and a
letter froma male inmate, the apparent purpose of which was to
denonstrate that his relationship with inmate Ethridge was not
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based upon her gender. Parnmenter, however, viewed the inmate
letter as further evidence of Payton having "crossed the line" of
appropriate inmate relations. The letter was not solicited by
Payton and he did not answer it or initiate any contact with the
i nmat e.

18. Parnenter believed Payton's account of events, except for his
profession that he did not know that he had crossed the line in
his dealings with Ethridge. She felt that he knew his conduct was
i nappropri at e. She also believed that Payton had fornmed a
busi ness relationship to help Ethridge's father buy a horse.

19. Parnenter concluded that Payton's act of conducting the "sex
class" was appropriate counseling intervention. She di scount ed
the statenments of Linda Bueno, whose conplaint she described as
"the account of a single inmate with a grudge".

20. Parmenter considers the prohibition of staff/inmate persona

relationships to be critical to DOC operations. 1In addition to AR
1450-28, "Relations Between Staff and Inmates” (Exhibit 10), AR
1450-32, "Staff Code of Conduct™ (Exhibit 11), forbids such
conduct . She has termnated the enploynent of six or seven
correctional officers for having engaged in inproper relationships
with inmates. Unli ke George Payton, the others had all been
involved in sexual relationships. There are no allegations or
hints of a sexual relationship between Payton and an i nmate.

21. Parmenter found Payton's honesty refreshing and thought that
he would learn from a denotion. She felt that she had to renove
him from his supervisory position because of his influence on
subordinate staff. One of his subordi nates was known to have used
sexually oriented |anguage around fermale inmates, and she
apparently held Payton responsible for this conduct. She did not
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know that Payton had verbally reprinmanded the subordinate or had
witten in his performance evaluation to cease using sexua
| anguage around i nmates. She wongly believed that Payton had
attended the class on inmate relationships in February 1995 as
well as in 1996. She took into consideration a counseling letter
from Payton's supervisor for failure to issue a tinely performance
plan (Exhibit 18) but did not consider that inportant enough to
bring up at the R8-3-3 neeting to give Payton an opportunity to
expl ain or otherw se respond.

22. By letter dated March 26, 1996, Parnenter denoted Payton from
Correctional Support  Supervisor Il to Correctional Suppor t
Supervisor 1, effective May 1, 1996, for wllful msconduct and
failure to conply with standards of efficient service, the sole
basis being Payton's establishnment of a social relationship and
havi ng i nformal communications with Brenda Ethridge. (Exhibit 2.)
The permanent denotion represents a salary decrease of
approxi mately $325.00 per nonth, alnost $4,000.00 annually.

23. Copies of Parnmenter's letter inposing disciplinary action
were sent to Jerry Gasko, who had replaced John Perko, Carl Zenon
and others, including the executive director.

24. Upon his denotion, Payton was transferred to the food service
departnent of the San Carlos Correctional Facility, where he
currently supervises eight to ten male inmates but does not

supervi se DOC enpl oyees.

25. Conplainant filed a tinmely appeal of his disciplinary
denot i on.

DI SCUSSI ON
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In this de novo disciplinary proceeding, the burden is on the
agency to prove by preponderant evidence that the acts or
om ssions on which the discipline was based occurred and that just
cause exists for the discipline inposed. Departnent  of
Institutions v. Kinchen, 886 P.2d 700 (Colo. 1994). The
credibility of the wtnesses and the weight to be given their
testinony are within the province of the adm nistrative |aw judge.
Charnes v. Lobato, 743 P.2d 27 (Col o. 1987).

Respondent contends that the discipline inposed was warranted
because conpl ai nant knew or should have known of the existence of
the pertinent DOC regulations and that conpliance therewith was
mandat ory. Respondent submts that the significance of the
prohi bition of personal relationships wth inmates is denonstrated
by the appearance of such a policy in tw separate DOC
adm ni strative regul ati ons.

In conplainant's view, the discipline inposed was grossly

excessi ve. Conpl ai nant submts that this is one of the nost
benign acts ever to result in discipline and that, at the nost,
his conduct reflects an error in judgnent to help soneone. He

argues that corrective action, if any action, should have been
taken prior to the inposition of discipline. Conpl ai nant ar gues
further that the disciplinary action is void on grounds that the
del egation of appointing authority from Carl Zenon to Willis
Parnmenter violated both the instructions contained in John Perko's
initial letter of delegation and Rule R1-4-2(B), 4 Code Colo. Reg.
801- 1.

Rule R1-4-2(A), 4 Code Colo. Reg. 801-1, provides that the ora
del egation of appointing authority is presunmed to have been
ratified by the statutory appointing authority unless the
statutory appointing authority takes specific action to
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countermand the action taken by the delegated appointing
authority. The appointing authority's opportunity to ratify a
del egation is presented upon the action of the delegate. The rule
thus distinguishes between "such delegation” and "the action
t aken". It is illogical to authorize an appointing authority by
rule to ratify an oral delegation but to preclude the appointing
authority fromratifying a witten del egation of which he may not
have had prior notice. |In the present case, there is no evidence
to rebut the presunption that the appointing authority received a
copy of the disciplinary letter advising him of the action taken
by Parnenter. Since the appointing authority did not take
specific action within a reasonable time to countermand the action
taken by the del egated appointing authority, Rule Rl-4-2 presunes
that the delegation was ratified and therefore proper.

The evidence that staff/inmate relationships are a very serious
concern for the respondent and nust be strictly controlled in
order to effectuate the sound managenent of inmates is persuasive.

Nevertheless, that fact alone does not justify a pernmanent
denoti on under the circunstances of this case.

Conpl ainant's conduct vis-a-vis Brenda Ethridge was wholly
benevol ent . Hs actions were not for his personal benefit or
gratification. Rat her than being self-serving, his actions were
carried out for the purpose of notivating an inmate to put her

life on the right track. It is in the public interest to
encourage inmates upon their release to not becone repeat
of f enders. And while the telephone <calls my have been

i nappropriate under the regul ations, they were not extensive.

The appointing authority's opinion that conplainant's offer to
provide the nane of a horse seller fornmed a business relationship
with Ethridge or her father is unsupported. There is no credible
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evidence to sustain a finding that a business relationship
exi st ed.

Conpl ai nant testified in a straightforward and direct manner. He
explained his actions wthout defending them He has a good
enpl oynent record of ten years duration. It is unlikely that he
will ever again "cross the line" into inappropriate staff/inmate
rel ati ons, however mnor. There is a dearth of credible evidence
to substantiate a pattern of conduct detrinental to the agency or
a pattern of willful failure to follow rules and procedures.

The statenents of Linda Bueno, which pronpted the investigation
into conplainant's conduct, were rightly discounted by the
appointing authority and are disregarded here as untrustworthy,
unreliable, inconsistent and agai nst the wei ght of the evidence.

Rule R8-3-1, 4 Code Colo. Reg. 801-1, sets out eleven factors to
govern the decision to correct or discipline an enployee. Thi s
rule thus contenplates a "totality of the circunstances"” standard.
Viewed in this context, conplainant's conduct does not warrant a
per manent denoti on. A tenporary denotion is a nore fitting
penalty and will serve the goals of the agency while preserving
the integrity of a system designed to encourage |oyal and
dedi cated public service.

There is no evidence in this record of the predisciplinary neeting
bei ng conducted i nproperly.

This is not a proper case for the assessnment of attorney fees and
costs under 824-50-125.5, CR S of the State Personnel System
Act .

CONCLUSI ONS OF LAW
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1. Conpl ai nant comm tted sone of the acts for which discipline
was i nposed.

2. Sone di sciplinary action was warranted.
3. The predisciplinary nmeeting was properly conduct ed.
4. The disciplinary action was taken by a properly delegated

appoi nting authority.

5. The di scipline of permanent denotion was not within the range
of alternatives available to the appointing authority.

6. Respondent's action of inposing a pernmanent denotion was
arbitrary, capricious or contrary to rule or |aw.

7. Neither party is entitled to an award of attorney fees.
ORDER
The permanent disciplinary denotion is nodified to a tenporary

denotion to the date of this Initial Decision. Conpl ai nant is
reinstated to his fornmer position.

DATED this day of
Sept enber, 1996, at Robert W Thonpson, Jr.
Denver, Col orado. Adm ni strative Law Judge
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CERTI FI CATE OF NAI LI NG

This is to certify that on the day of Septenber, 1996, |
placed true copies of the foregoing INNTIAL DECISION OF THE
ADM NI STRATIVE LAW JUDGE in the Uited States mil, postage

prepai d, addressed as foll ows:

James R G| sdorf
Attorney at Law
1390 Logan Street, Suite 402
Denver, CO 80203

and in the interagency mail, addressed as foll ows:

D ane Mari e M chaud

Assi stant Attorney Ceneral
State Services Section

1525 Sherman Street, 5th Fl oor
Denver, CO 80203
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