STATE PERSONNEL BOARD, STATE OF COLORADO
Case No. 96B066

KAREN Pl STORA,
Conpl ai nant
VS.

DEPARTMENT OF PERSONNEL,
D VI SION OF CENTRAL SERVI CES,

Respondent .

This case cane before admnistrative law judge Mary Ann
Wiiteside on Friday, February 16, 1996 for comencenent of
hearing, rulings on outstanding notions and rescheduling of the

evidentiary hearing. The evidentiary hearing was held on April
10, 11, 12, and on May 6 and 7, 1996. The parties filed witten
closing statements on My 21, 1996. Conplainant filed an

objection to respondent's witten closing on May 31. Respondent
noved to strike the objection on June 6 and conplainant filed a
response on June 12. The hearing concluded on June 14, 1996 with
t he i ssuance of an order denying the notion to strike.

Conpl ainant was present and was represented by Joel W
Cantrick, attorney at |aw Respondent appeared through Laurie
Rottersman, Assistant Attorney Ceneral, State Services Section,
and by Penny Adkins, adm nistrative supervisor.

Respondent called Penny Adkins; Jon Coldstein, manager of
Central Collections; Jack Keene, director of the D vision of
Central Services; and, Jesse Rodriguez as w tnesses. Conpl ai nant
called Shirley Jimnez, Mchael DeGange, Sharron Payton, Bonnie
Freeman and Jeffrey Hanpton as w tnesses. Conpl ai nant al so
testified in her own behalf.

Respondent's exhibits 3 through 10, 14, 33 and 34 were
offered by joint stipulation of the parties. Respondent's exhibits
11 and 13 were admtted.

Conplainant's exhibits B, C E, F, G H I, J, K L, M N P,
R T, U V, WY, Z AAthrough EE, HH OO RR TT, WN ZZ, AAA
and EEE were admtted. Conplainant's exhibits A I1, JJ, KK, LL,

MM and NN were admtted over objection. Exhibit S was adm tted
with the stipulation that the notes were not to be considered part
of the exhibit. Conpl ainant's exhibit UJ was not admtted.
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Conpl ai nant's exhibit QQ was w t hdrawn.

MATTER APPEALED

Conpl ai nant appeals a disciplinary denotion based on
allegations of wllful msconduct: transferring eight add-on
accounts to a collector (her husband, Byron Pistora) other than
the one originally assigned; and, abuse of the incentive program
by allowing collectors to transfer credit for <collections to
collectors who had not yet reached their maxi mum bonus award
amount .

| SSUES
1. Whet her conpl ai nant commtted the acts for which discipline
was i nposed.
2. Whet her respondent's action was arbitrary, capricious or
contrary to rule or |aw.
3. Whet her either party is entitled to an award of attorney fees

and costs.

PRELI M NARY NMATTERS

Respondent nmade a notion in limne at the beginning of the
evidentiary hearing to prohibit the use of certain exhibits
regarding corrective/disciplinary actions taken by the appointing
authority based on allegations of wllful msconduct as evidence
to show lack of consistent treatnent. These exhibits were
produced under the February 21, 1996, order to provide copies of
corrective and disciplinary actions taken by the appointing
authority Jack Keene from January, 1990 to February 21, 1996 on
the basis of wllful msconduct. Respondent argued that these
instances were not sufficiently simlar to be relevant to be used
in determning the consistent treatnment of enployees. The notion
was denied on the grounds that to be relevant to inconsistent
treatnent the factual instances alleged nust be conparable, they
need not be exact. Relevance and conparability nust be determ ned
on facts as introduced through testinony.

Upon the request of the conplainant, with concurrence by the
respondent, a sequestration order was entered. Wtnesses were
excluded from the hearing roomunless testifying and were directed
that wuntil this initial decision is issued they were not to
di scuss their testinmony other than with counsel. Penny Adkins was
allowed to remain in the hearing roomas the respondent’'s advi sory
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W t ness.

Respondent argued that conplainant's counsel had admtted at
the February 16 hearing that his client had engaged in the
conduct. Upon review of the tape, it was found that conplainant's
counsel did not concede that his client had inproperly transferred
accounts.

A notion for directed verdict at the close of respondent's
case in chief was denied.

FI NDI NGS OF FACT

1. The central collections ("CC') section of the D vision of
Centr al Servi ces, Departnment of  Personnel (Gener al Suppor t
Services) is the repository of delinquent debts owed to state
agencies, e.g., Departnent of Revenue, Division of Unenploynent
| nsurance. The CC section handl es about $60 nillion in delinquent
debts each year and receives about $11 million a year in paynents
on those debts. Jon CGoldstein is the manager of the section which
currently has 10 collectors, 1 supervisor and 7 admnistrative
staff. At the times relevant to this case, Coldstein was
conplainant Karen Pistora' s supervisor. Col dstein reports
directly to Jack Keene, the director of the Dvision of Centra
Services, and the appointing authority in this case.

2. Karen Pistora (fornmerly Karen Cook) began working for CC in
1990 as a collector. In January, 1994, she becane the collection
super vi sor. In this role she supervised collections and was
required to ensure that the collection work was done in accordance
with the section's established policies and procedures. After she
becane collection supervisor in 1994 she nade changes in the
collection function and collections increased. She received
commendabl e performance evaluations and various perfornmance
awards. (exhibit A).

3. Byron Pistora began work at Central Collections in about 1990.

He and the conplainant began dating and eventually noved in
together in late 1992 - early 1993. They were married in June,
1995. It was common knowl edge within the section and division
that they were living together, and later that they had been
married. After the marriage in June, 1995, Coldstein altered the
supervisory relationship by having Byron Pistora report directly
to himrather than to the conpl ai nant.

4. The central collections section does not have a quota per se in

collecting debts owed the state. Rat her, an overall «collection

goal is established in conjunction with the State Controllers

of fice. Each collector is assigned to handle debts owed to
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speci fic agencies and/or types of accounts. The i ndivi dual goal
for each collector is set based upon the size of the collector's
debt portfolio, the frequency of assignnents and the historica
pattern of collections for that debt portfolio. Each collector
receives a base salary and may collect a bonus of 1% of base
salary for each 1% of the nonthly goal they exceed, up to a
maxi mum bonus of 25%

5. Central Collections maintains a conputer system for processing
del i nquent accounts. Wen a delinquent account is received, it is
| ogged into the conputer system wusually by tape, and assigned to
a collection representative or "desk". The conputer system deals
accounts to the desk assigned those types of accounts and does so
by bands of dollar amounts in order to equalize the anounts

assigned for collection. That desk is responsible for pursuing
collection of that delinquent account. Date and tine notations,
if done, are conputer generated. Desk assignnents may be

generated either by conputer or manually.

6. Sone individuals generate nore than one delinquent account. An
addi ti onal delingquent account is known as an "add-on" account.

7. Conplainant was responsible as «collection supervisor for
assi gning add-on accounts. Until Novenber 1, 1995, there was no
witten policy or procedure for the assignnent of add-on accounts
to collectors. (exhibit W. Under the current witten policy if a
debt conmes in and the individual debtor is already assigned to a
desk, then the additional debts are assigned to that desk
regardl ess of the collector's agency assi gnnment.

8. The CC conputer system nmakes a record of the assignnent of all
accounts, including add-on accounts. There are at |east tw ways
to make changes to an account file w thout generating a note on
the account showi ng who transferred the account: Ater and EXT
To the best of the parties know edge, only Karen Pistora and Penny
Adkins, the adm nistrative supervisor, were trained on the use of
Al ter. Karen Pistora sonetinmes had the other collectors use the
EXT process to transfer accounts to save her tine when nmany
accounts needed to be transferred or added.

9. A desk assignnment may be changed w thout generating conputer
notes. Thus, the computer account record showing the |ast desk
assi gned does not necessarily indicate when the debt was assigned
or transferred, i.e., line 102 of exhibit U a list of alter
itenms, indicates that the desk ("A=10; D=215") was changed on an
account record on August 17 of 1994.

10. A desk assignnent may be changed at any time with no certain
date corresponding to the actual date of change. For exanple, the
conputer records for exhibit T indicate that the debts were
assigned to desk 215. However, line 35 of the conputer notes on
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exhibit T indicate that "BF" (Bonnie Freeman) worked the account
in March, 1994. Respondent contends that the conplainant ("KCC')
transferred the account to desk 215 on My 3, 1994. However,
lines 47 and 58 of exhibit T indicate that the debts were added to
Bonnie Freeman's tickler after the date the debts were allegedly
transferred from Freeman's desk 206 to Byron Pistora's desk 215

11. QG her than the change in Byron Pistora's reporting directly to
Jon Col dstein, no changes were nmade to his current assignnent. As
part of her duties, Karen Pistora continued to assign add-on
accounts to collectors' desks, including Byron Pistora's.

12. Byron Pistora was assigned to desk 215. He collected
del i nquent taxes for DOLE and business revenue accounts. Byr on
Pistora was not designated as a collector of personal inconme tax
debts for the Departnment of Revenue. He consistently nmet his
nonthly goals and consistently received the maxi num bonus.

13. Collectors review the debts assigned to them on a conputer
screen. A collector "works an account” by various actions,
pulling information from the Departnent of Labor and Enpl oynent
files to determne where the debtor nmay be working, nailing
collection notices, trying to set wup a voluntary repaynent
program As collectors work the account they type in notes that
becone the permanent record of that debtor. The conputer notes
the date and tine the collector records the working account data.

14. Collectors get daily paynent sheets and receive credit for
recoveries on a nonthly basis. Col l ectors routinely review on
conputer screen the activity on debts assigned to them to
determne further necessary action and to nonitor paynent and
subsequent credit due them

15. Bonnie Freeman, also a collector within the section, was
assi gned desk 206. In Septenber, 1995, she brought a first set of
10 accounts to Jack Keene's attention. She indicated that she was
concerned that Karen Pistora was inproperly transferring add on
accounts to her husband and that Byron Pistora was receiving
credit for collection efforts done by other collectors. Shortly
after this, in late Septenber, Jack Keene met with Jon Coldstein
about these ten accounts. Gol dstein had Penny Adkins, who was
nore famliar than he with the conputer system review this set of
accounts.

16. Penny Adkins determned that 7 or 8 of the accounts were
assigned to Byron Pistora's desk as a result of the conputer
program Byron had worked DOLE accounts of those individuals and
ot her delinquent debts of those individuals were assigned by the
conputer when the additional debts came in. Adkins was unable to
determne how 2 - 3 of the accounts were assigned. Penny Adkins
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determ ned there was no problemw th the way the accounts had been
assigned to Byron Pistora. Penny Adkins also was asked to pull at
random 10 add-on Revenue accounts from Byron Pistora's desk to
determ ne how they had been assigned to his desk. M. Adkins had
much the sanme experience wth these accounts, 7 or 8 were
determ ned to have been assigned by computer and she was unable to
determ ne how t he remnai nder had been assi gned.

17. Karen Pistora approached Jon Coldstein in |ate Septenber,
visibly upset that Bonnie Freeman seened to be review ng accounts
in reference to her and her husband, intimting that sone inproper
action had occurred. CGol dstein and Keene nmet with Karen Pistora
and shared the allegations that Bonnie Freeman had nade. Penny
Adkins joined themlater to explain to the conpl ai nant what review
she was doi ng.

18. In late Septenber, 1995, Keene was ready to determ ne that
there was no problem and close the investigation. Keene was to
neet with Freeman on Cctober 3 to let her know why he was not
going forward with the investigation. He was to then neet to
di scuss this with the conpl ai nant.

19. On Cctober 3, Freeman brought in a third set of accounts
occurring between Decenber 22, 1993 and June 6, 1994. (exhibits 3
-10, and 33 - 34). These accounts bear the notation at the top of
the page that they were printed out on Septenber 28, 1995. The
notes in these accounts contain notations "assigned by KCC' (Karen
Pistora's initials prior to her marriage in June, 1995. These
initials were automatically generated by the conputer system when
notes were added or actions taken on specific dates.)

20. Freeman was dismssed from the COctober 3 neeting and
conplainant was asked to join Coldstein, Keene, and Adkins.
Adki ns made copies of the third set of accounts that Freenman had
just presented and gave these to Karen Pistora. Keene gave the
conpl ai nant several hours that afternoon to review the hard copy
and to access the conmputer prior to reconvening the neeting that
afternoon. The hard copies of the account contained notes nade by
Bonnie Freenen indicating that this seemed to be a "conputer
crinme".

21. The neeting reconvened in the afternoon of Cctober 3. Present
were Keene, Col dstein, Adkins, Byron and Karen Pistora and Sharron
Payt on, human resources officer for the departnent. Karen Pistora
was vVvisibly upset and was crying. In regard to the notations
"input by KCC', Karen Pistora said that "it didn't |ook good" and
admtted that it seenmed that she had input the transactions. In
response, Sharron Payton advised the conplainant that she could
resign. Conpl ai nant refused to resign. Jack Keene and Jon
CGoldstein took complainant's coments and upset state as
adm ssions or confessions of inproper conduct.
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22. Both Karen and Byron Pistora were put on adm nistrative |eave
while the appointing authority investigated further. Kar en
Pistora did not have access to the conputer systemwhile on | eave.

23. After investigation, Adkins reported that 8 of the ten
(exhibits 3-10) had been nanually input by Karen Pistora, 1
(exhibit 33) had been input by Shirley Jimnez, and 1 (exhibit 34)
had not been manual 'y input.

24. An 8-3-3 neeting was held on Cctober 18. At this neeting the
conpl ai nant explained that she had not been able to review the
accounts because she had been on adm nistrative |eave and had not
had access to the conmputer system The issue of collectors who
had made their maxi num bonus transferring credits or accounts to
ot her collectors who had not was briefly discussed. Karen Pistora
said that she had not personally done that but that she had becone
aware that sonme of the collectors may engage in that behavior. The
nmeeting was recessed until OCctober 27 to allow Karen Pistora to
review the accounts and have access to the conmputer files.

25. Karen Pistora asked to have purged accounts inspected to see
if they contained simlar transfers to desks other than 215. The
conparison was not mnade

26. On Novenber 7, 1995, Keene issued a letter containing his
deci sion and inposing a disciplinary denotion based on all egations
of wllful msconduct - transferring eight add-on accounts to
Byron Pistora rather than the collector originally assigned and
abuse of the incentive program by allowi ng collectors to transfer
credit for collections to collectors who had not yet reached their
maxi mum bonus award anount. Karen Pistora was denoted from a
col l ections supervisor at grade 81, step 3 at a salary of $2,584 a
nonth to a collector at grade 65, step 3 at a salary of $1, 750 per
nonth. Her supervisory duties were al so renoved.

27. The 8 accounts at issue were part of over 44,000 accounts
assigned by the Departnment of Revenue, or less than .02% of the
Revenue accounts assigned for collection. No other inproper
accounts were offered.

28. Conplainant filed a tinmely appeal of the disciplinary action.

DI SCUSSI ON

This is an appeal of a disciplinary action affecting a
certified enployee's pay. The burden of proof, therefore, is upon
the respondent to prove by a preponderance of the evidence that
the conplainant commtted the acts alleged. Departnment of
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Institutions v. Kinchen, 886 P.2d 700 (Col 0. 1994).

This case turns in part on credibility determnations. Wen
there is conflicting testinony, as here, the credibility of
wi tnesses and the weight to be given their testinmony is within the
province of the admnistrative |aw judge. Charnes v. Lobato, 743
P.2d 27 (Colo. 1987). Anong the factors considered in judging
credibility, the ALJ weighed the wtnesses' neans of know edge,
strength of nmenory and opportunities for observation; the
reasonabl eness or unreasonableness of their testinony; their
notives; whether their testinony has been contradicted; their
bias, prejudice or interest, if any; and their manner or deneanor
upon the w tness stand.

Based upon these factors, the ALJ determnes that the
testinony of conplainant's witnesses is nore credible than that of
the respondent’'s wi tnesses and is consequently given substantia
wei ght . Jack Keene testified that he based his decision on the
information provided by Goldstein and Adkins. He further testified
that if the facts were different from what he had been told by
ol dstein and Adkins then his decision would have been m staken.
Conpl ai nant's w tnesses, Jon Coldstein and Penny Adkins, testified
differently as to the attributes of the conputer processing system
than the facts to which Jack Keene testified he understood from
t hem and on which he based the denotion deci sion.

The testinony indicates that the transfer of the 8 accounts
may have been done by sone one other than Karen Pistora and/or the
transfers may have occurred after the final paynent was posted
i.e., the desk was changed after paynents had already been
received and credited to the originally assigned collector. By
changi ng the desk assignnment at the heading of the account file,
it would appear that last desk listed had received credit for
anmounts col | ect ed.

As noted in the findings, there were over 44,000 Revenue
accounts assigned for collection during the sane tine frame as the
8 accounts at issue. The transfer of the 8 accounts did not
result in any credit to Byron Pistora, he exceeded his goal and
bonus limt each nonth in question wi thout the nonies at issue
There was no financial reason for Karen Pistora to have wilfully
transferred any of these accounts to Byron Pistora. The testinony
did not support allegations that the conplainant transferred
accounts to allow all collectors to achieve the nmaxi mum bonus.
Nor, did the testinony support the allegation that she was aware
of any w despread abuses by other collectors of the bonus program
for any significant tinme prior to the neeting in |ate Septenber
1995.

Respondent relies heavily on clained admssions by Karen

Pistora. It is not clear that the statenments offered were in fact
any sort of confession. The statenent and actions offered as
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adm ssions are open to nunerous interpretations.

Even assumng for the sake of argunent that the evidence
offered by respondent were found to be nore credible than that
offered by conplainant, the discipline inposed was inconsistent
with that inposed in other simlar instances. In other instances
either no action was taken or only corrective action was taken.
For exanple, a mstake in transfer of debts by another enployee
in central collections did not result in any action, either
corrective or disciplinary. In tw instances in Mrch, 1993, in
whi ch corrective actions was taken, the facts were not at issue,
as they are here and there were witten policies in place at the
ti me, which was not the case here.’

CONCLUSI ONS OF LAW

1. Respondent did not neet its burden of proof to show by
preponderant evidence that the conplainant had conmtted the
actions all eged.

2. The disciplinary action taken was therefore arbitrary,
capricious and contrary to rule or |aw

3. Respondent did not act in bad faith in its inposition of
di sci pline.

4. Conplainant is not entitled to an award of her attorney fees
and costs pursuant to section 24-50-125.5, C R S

ORDER

Conpl ainant is reinstated to the position she held previously
and her supervisory duties are to be returned to her. Furt her,
conplainant is entitled to back pay and benefits from the date of
her denotion to the date of her reinstatenent.

Shirley Jimnez made two m stakes on assignnments of accounts
and no corrective or disciplinary action was taken. In regard to
the other two instances, see, exhibit B (division of Central
Servi ces Manual, specifically page 8) and exhibit F.
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DATED this day of
July, 1996, at Mary Ann Wit esi de
Denver, Col orado. Adm ni strative Law Judge
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CERTI FI CATE OF NAI LI NG

This is to certify that on this day of July, 1996, | placed
true copies of the foregoing in the United States nail, postage
prepai d, addressed as foll ows:

Joel W Cantrick

Gary M d exton

Pendl et on, Friedberg, WIson, Hennessey & Meyer, P.C
303 East 17th Ave., Suite 1000

Denver, CO 80203

and in the interagency mail, addressed as foll ows:

Lauri e Rottersman
Departnment of Law

State Services Section
1525 Shernman St., 5th Fl oor
Denver, CO 80203

NOTI CE OF APPEAL RI GHTS

EACH PARTY HAS THE FOLLOW NG RI GHTS

1. To abide by the decision of the Admnistrative Law Judge
("ALJ").

2. To appeal the decision of the ALJ to the State Personnel
Board ("Board"). To appeal the decision of the ALJ, a party nust
file a designation of record with the Board within twenty (20)
cal endar days of the date the decision of the ALJ is nmailed to the
parties. Section 24-4-105(15), 10A CRS. (1993 CQum Supp.).
Additionally, a witten notice of appeal nust be filed with the
State Personnel Board within thirty (30) calendar days after the
decision of the AL is muiled to the parties. Both the
designation of record and the notice of appeal nust be received by
the Board no later than the applicable twenty (20) or thirty (30)
cal endar day deadline. Vendetti v. University of Southern
Col orado, 793 P.2d 657 (Colo. App. 1990); Sections 24-4-105(14)
and (15), 10A CRS. (1988 Repl. Vol.); Rule R10-10-1 et seq., 4
Code of Colo. Reg. 801-1. If a witten notice of appeal is not
received by the Board within thirty cal endar days of the mailing
date of the decision of the ALJ, then the decision of the ALJ
automatically beconmes final. Vendetti v. University of Southern
Col orado, 793 P.2d 657 (Colo. App. 1990).
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RECORD ON APPEAL

The party appealing the decision of the ALJ nust pay the cost to
prepare the record on appeal. The estimated cost to prepare the
record on appeal in this case without a transcript is $50.00.
Paynent of the preparation fee may be made either by check or, in
the case of a governnental entity, docunentary proof that actua
paynment already has been made to the Board through COFRS

Any party wishing to have a transcript made part of the record
should contact the State Personnel Board office at 866-3244 for
i nformati on and assistance. To be certified as part of the record
on appeal, an original transcript nust be prepared by a
disinterested recognized transcriber and filed with the Board
wi thin 45 days of the date of the notice of appeal

BRI EFS ON APPEAL

The opening brief of the appellant nust be filed with the Board
and mailed to the appellee within twenty cal endar days after the
date the Certificate of Record of Hearing Proceedings is nailed to
the parties by the Board. The answer brief of the appellee nust
be filed with the Board and mailed to the appellant within 10
cal endar days after the appellee receives the appellant's opening
brief. An original and 7 copies of each brief nust be filed with
t he Board. A brief cannot exceed 10 pages in length unless the
Board orders otherwi se. Briefs nust be double spaced and on 8 1/2
inch by 11 inch paper only. Rule R10-10-5, 4 CCR 801-1.

ORAL ARGUMENT ON APPEAL

A request for oral argunment nust be filed with the Board on or
before the date a party's brief is due. Rule R10-10-6, 4 CCR 801-
1. Requests for oral argunent are sel dom grant ed.

PETI TI ON FOR RECONSI DERATI ON

A petition for reconsideration of the decision of the ALJ nust be
filed within 5 cal endar days after receipt of the decision of the
ALJ. The petition for reconsideration nust allege an oversight or
m sapprehension by the ALJ, and it nust be in accordance with Rule
R10- 9- 3, 4 CCR 801-1. The filing of a petition for
reconsi deration does not extend the thirty cal endar day deadli ne,
descri bed above, for filing a notice of appeal of the decision of
the ALJ.
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