STATE PERSONNEL BQARD, STATE OF COLORADO
Case No. 96B027

I NI TI AL DECI SI ON OF THE ADM NI STRATI VE LAW JUDGE

DAVI D A. CASSI Dy,
Conpl ai nant
VS.

DEPARTMENT OF HUMAN SERVI CES,
COLORADO MENTAL HEALTH I NSTI TUTE AT FORT LOGAN,

Respondent .

I NTRODUCT! ON

This matter cane on for six days of hearing between Novenber 17,
1995 and February 9, 1996 before Adm nistrative Law Judge Robert
W  Thonpson, Jr. Respondent was represented by Stacy L.
Wort hi ngton, Assistant Attorney Ceneral. Conpl ai nant appeared and
was represented by Janes R G lsdorf, Attorney at Law.

Respondent called the follow ng wtnesses: Mark Collins, Mental
Health dinician; Lisa Krum Registered Nurse; Elaine Brookfield,
Regi stered MNurse; Larry Macro, Mental Health W rker; Mrilyn
Tenorio, Head Nurse; Suzanne Mran, D vision Chief Nurse; GCeorge
Kerin, Chief of the Children and Adolescent D vision, who was
certified at hearing as an expert in the provision of clinical
care and treatnment to nentally ill children; and D ane Igle,
Nursing Service Admnistrator, who was certified at hearing as an
expert in psychiatric nursing and nursing practice standards that
are in place for nurses at Fort Logan.

Conpl ai nant testified on his own behalf and called the follow ng
Wi t nesses: Marge Smth, Mental Health dinician; Linda Mdure,
Regi stered MNurse; Barbara Yannizzi, Registered Nurse; and Mary
Adanson, Supervi sing Nurse.

Respondent's Exhibits 2 through 9, 11, 12, 16 and 17 were adm tted
into evidence w thout objection. Exhibit 18 was admtted as a
rebuttal exhibit over conplainant's objection. Respondent' s
Exhibit 13 was offered by conplainant and admtted w thout
objection. Exhibit 1 was not admtted.
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Conpl ainant's Exhibits A B, C and K were stipulated into
evi dence. Exhibits H | and L were admtted w thout objection
Exhibits M N and O were admtted over objection.

MATTER APPEALED

Conpl ai nant appeal s the August 25, 1995 disciplinary termnation
of his enmploynment. For the reasons set forth herein, respondent's
action is affirmed.

| SSUES
1. Whet her respondent's action was arbitrary, capricious or
contrary to rule or |aw,
2. Whether the discipline inposed was wthin the range of
alternatives available to the appointing authority;
3. Whether there was just cause for the disciplinary
term nation;
4. Whet her conplainant failed to mtigate his danages;
5. Whet her either party is entitled to an award of attorney fees
and costs.

PRELI M NARY NMATTERS

Per conplainant's oral notion, an order was entered sequestering
the w tnesses. Excepted from this order were conplainant and
respondent's advisory wtness, George Kerin. Al so excepted from
the order, over conplainant's objection, was D ane Igle, whose
presence was shown by respondent to be essential to the
presentation of its cause pursuant to CRE 615. Igle was endorsed
by respondent as an expert and was permtted to observe the
testinony of other wi tnesses for purposes of her own testinony.

As an expert, Igle was permtted to testify with respect to
nursi ng standards of conduct and whet her conpl ai nant's conduct was
in conpliance therewth. Taking into consideration CRE 702, 703
and 704, as well as the other rules of evidence, the
admnistrative |aw judge determned that this expert testinony was
rel evant and would be helpful with respect to the question of the
seriousness of the alleged conduct. Igle's proffered testinony
regarding the filing of a conplaint with the State Board of
Nursi ng was excluded as irrel evant.

It was ordered that the nanmes of patients be renmoved from the
exhibits, and that during testinony the patients be referred to by
their first name or initials only.

FI NDI NGS OF FACT
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1. Conpl ai nant, David Cassidy, becane enployed as a nurse by
respondent Colorado Mental Health Institute at Fort Logan (Fort
Logan) in July 1988 after earning an A A degree in nursing. He

received his nursing license in Septenber 1988, whereupon he
obtained the classified title of Registered Nurse (RN) IA He
worked as an RN in the adult wunit of Fort Logan until he
voluntarily transferred to the children's unit in Septenber 1992.

2. Fort Logan is an in-patient psychiatric hospital for
children, adolescents and adults. There are two sixteen-bed

children's units, known as G1 and G 2. Conplainant worked in G
1.

3. The children in CG1 range in age fromfive to nine. Ei ghty-
five percent of them have suffered sexual abuse. Many have post-
traumatic stress disorder (PTSD) due to abuse. PTSD can nanifest
itself in several ways, one of which is a delayed reaction to an
event or circunstance. Mst of the abusive situations occurred at
night, after dark. Sone of the patients possess thought
di sorders, such as hearing or seeing things which are not present.
As a group, these children have poor inpulse control, and it is
inmportant for themto feel safe in their environnent.

4. Conpl ai nant worked the evening shift, from 3:00 p.m unti
11: 00 p.m On the evening of Saturday, July 22, 1995, he decided
to play a joke on patient Jackson. Jackson was nine years-old,
di agnosed psychotic, and was known to have hallucinations.
Conpl ai nant and Jackson had devel oped a close relationship. In
the past, they had joked about the "bogeyman". Conpl ai nant did
not believe that Jackson believed that the bogeyman existed or was
afraid of the bogeyman

5. On the evening of July 22, 1995, Conplainant took with himto
work a Hal | oneen mask whi ch he had owned since 1988. The mask was
pale with yellow sh-green curly hair, heavy red |Iips and accented
eye makeup. On duty that night were conplainant, nental health
clinician Mark Collins and supervisor My Adanson. Conpl ai nant
told Adanson early in the shift that he had brought a mask in
order to play a joke on Jackson. Adanson, who was famliar wth
Jackson's interest in the bogeyman, indicated that she did not
want to know anything about it. She did not tell conplainant to
not do it.

6. Adanson |eft the premses at 9:00 p.m, |eaving conplainant
and Collins on duty. Conpl ai nant was in charge. There were
roughly thirteen or fourteen patients. Conpl ai nant told Collins
that he was going to play a prank on Jackson. He told Collins
that he had a mask with himand that he was going to give Jackson
a scare. Collins expressed m sgivings, which were founded in his
belief that sone staff nenbers would not approve. Li ke Adanson,
Collins did not specifically tell conplainant to not do it.
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7. There is no scheduled bedtine on Saturday nights; the
children may stay up as late as 9:30 or 10:00. On weekdays,
bedtine is between 8:00 and 8:30 p. m

8. After night had fallen, at approximately 9:15, conplai nant
sent Jackson on an errand to the kitchen. He then went outside to
get the nmask, taking a flashlight with him Conpl ai nant got
Jackson's attention by scratching on the kitchen window Then he
flashed the light on the mask. Jackson turned around and ran out
of the kitchen and told Collins that there was sonething outside.
Jackson was excited and did not know what it was, but he thought
it mght have been Mary Adanson. Collins told Jackson that it
could not have been Mary because she had already left. Then
Jackson wondered if it was the bogeynan. According to Collins,
Jackson seened to have a notion that what he had seen or heard was
t he conpl ai nant .

9. Conplainant left the mask outside and then went in,
pretending to not know what was goi ng on.

10. Jackson was excited and started getting sone of the other
boys involved, who also becane excited and went to the w ndow to
ook for whatever was out there. After several mnutes,
conplainant told them that there was nothing outside, but just to
make sure, he would call Safety and have them conme |look into it.
He picked up the tel ephone, saying, "Hello, Safety, this is David

on C 1. The kids say sonething s outside. Cone and check it
out."
11. Following the fake telephone <call, conplainant went to

Collins and said that he was going to try the same thing on
another child, D K Collins responded that he was not sure that

woul d be such a good idea. Conpl ainant rejoined, "Don't worry
about it, I'll take responsibility for it."
12. D.K was six years-old and diagnosed with PTSD He, Ilike

Jackson, had a close relationship wth conplainant, but not
regardi ng jokes about the bogeyman. D. K, along with three other
children, had been sent to bed early, around 8:00 or 8:30. Wien
he later got out of bed about 8:45, conplainant and Collins sent
himto the Restricted Area (RA). The RA is a room where the
children are sent to settle down. It has a door that opens into
the hallway. The door was |eft open for D. K

13. Conpl ai nant went back outside, put on the mask and wal ked
around to the window of the R A He scratched the screen, got
D.K's attention, then flashed the light on the mask, as he had
done with Jackson. D.K becane frightened and ran out to the room
where Collins was at. Conpl ai nant testified at hearing that he
decided to play the trick on DK in order to bring D.K. in on the
fun because he figured that D.K nust have known that sonething
was goi ng on.
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14. D.K, excited and fearful, served as a catalyst for the
ot hers becom ng excited. Some ran to the Privilege Room (where
the ganes are | ocated).

15. Conplainant cane inside and tried to reassure the upset D.K
that there was nothing to be afraid of, that it was "just ne"

D.K. denied that what he saw was conpl ai nant. Then conpl ai nant
brought the mask inside and showed it to D.K and two other
children (Bruce and Shawn). Those three ran out into the other
room vyelling, "Bogeyman, bogeyman." Al of the boys ran into the
Privil ege Room sone of them shoving others. Conplainant did not
believe that any of themwere frightened, but nerely hyperactive.

16. Either conplainant or Collins called the children out of the
Privil ege Room The children were excited and junping around.
Conpl ai nant allowed themto try on the mask. Wen Jackson put on
t he mask, Jonathan, also nine years-old, slapped or hit himin the
head.

17. Conplainant told the children that there was no bogeynman, and
that the biggest thing they had to fear was their own inmagination

It was an afterthought on conplainant's part to try to nmake this
a lesson. He had only intended it to be play.

18. The children were allowed to watch TV for approximately ten
m nutes, then were sent to bed shortly after 10:00 p. m

19. At bedtinme, Jackson expressed a desire to keep his w ndow
cl osed overnight, so conplainant went outside to close the bedroom
wi ndow. Jackson then ran outside his room vyelling, "It's the
bogeyman, it's the bogeyman." Al of the other children got up
again. Sone of them |ike Jackson, wanted to close their w ndows.

Collins told them that they were not being hel pful and should
return to their roons.

20. Wen patient Carlos got into bed, he was upset and afraid and
asked if he could sleep with his light on. Both Collins and
conplainant tried to reassure him The light in his roomwas |eft
on, and Carlos eventually fell asleep.

21. At 11:00 p.m, conplainant and Collins were relieved by Linda
MO ure and Marge Smth. Conpl ai nant advised Smth of the mask
i nci dent . He did not relate that there were any problens at
bedti nme.

22. Conplainant told McCure that it had been a rather routine
eveni ng, except for the nmask incident, and that he thought it
m ght be perceived in a way in which he did not intend. He told
McCure that he had good intentions. Conpl ai nant was concer ned
that sonme of the children mght be upset. He reported to Mlure
that there were no problens at bedtine.
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23. Neither conplainant nor Collins charted the incident.

24. The follow ng evening, Sunday, July 23, Lisa Krum E aine
Brookfield and Larry Macro were on duty. At dinner, shortly
before 5:00 p.m, the children and the workers were seated around
a table. Jonat han asked Lisa Krum if she had heard about the
bogeyman on Saturday night, to which Krum responded, "No." D K
then started tal king about the incident. Jonat han remarked that
he had been frightened by the bogeyman and said he was so scared
that he started hitting two other kids. D.K  and two other
children began describing how conpl ai nant put on the nask. They
descri bed running around and hiding under tables. D K said that
he was in the R A when a nonster appeared at the wi ndow. Jackson
said that he was not scared. A couple of the children said they
had difficulty falling asleep because of the bogeyman. Anot her
told the workers that conplainant had called Safety to tell them
about the nonsters. Jackson began teasing and provoki ng anot her
child, Freddy, about Freddy having been scared. The workers then
put a halt to the conversation

25. Later in the evening, the workers and the children sat down

for a "weekend wap-up". The mask incident was sonething the
children wanted to talk about. Jonat han, Jackson, D. K, and a
child naned Chris talked about having been frightened. The

wor kers reassured the children that there was no such thing as a
bogeyman. A couple of the children stated that they had had
difficulty falling asleep because they were afraid of the
bogeynman.

26. At bedtinme on Sunday, several of the children wanted to sl eep
on the floor by their beds because they were afraid of the
bogeynman.

27. Sunday night bedtines are generally nore difficult than other
nights of the week because it is the end of the weekend and the
children tend to be nore excited and less willing to go to sleep.
This particular Sunday night was nore difficult than others. The
chil dren appeared nore needy than usual and wanted nore attention.

28. Krum Macro and Brookfield discussed what, if anything, to do
about what the children had told them They decided that they
would not <chart the children's coments wuntil they had an
opportunity to talk about it with conplainant and Collins. They
felt that conplainant and Collins should have the opportunity to
respond before anything el se was done.

29. Krum worked the day shift on Mnday, July 24. During the
day, she advised the head nurse, Marilyn Tenorio, that Tenorio
m ght be hearing sonething about an issue that cane up over the
weekend. Tenorio asked Krumto wite a statenent. 1In her witten
statenment, Krum related what the children had said but did not
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make a determnation as to whether or not it was true. Brookfield
and Macro |later signed the statement as essentially reflecting the
events of Sunday night. (Exhibit 7.)

30. After receiving the information from Krum Tenorio
interviewed Jonathan and D. K. individually. She took each one
outside to the picnic table and asked him what had happened on
Saturday night. Jonathan told Tenorio that D.K canme running out
shouting that there was a bogeyman and was very scared. He said
that conplainant then canme in through the kitchen. Al the kids
started running to the Privilege Room Jonat han stated that he
was so scared he started hitting other kids, that he was scared
even after he knew that it was conplainant and that he was still
scared. Jonathan described the nmask as a scary face with yellow
hair, fangs, veins sticking out and dripping bl ood.

31. Initially, in Tenorio's interview with DK, D K could only
stutter. (D.K. is known to stutter when he gets excited.)
Tenorio calnmed him down, and D.K said he was in his room when a
nonster scratched on his wi ndow, and he got scared and ran to the
R A, and the nonster scratched on that w ndow al so. Then he ran
out into the room where the others were present. He said he was
scared and that afterwards he had troubl e sl eeping.

32. After talking to Jonathan and D. K, Tenorio went to Larry
Styza, the team l|eader, and Suzanne Mran, the division chief
nur se. Moran advised Tenorio to get witten statenents and to
talk to the kids. Styza agreed that they needed to follow up on
the information they had.

33. Tenorio called Mark Collins at honme on Mnday and asked him
to prepare a witten statenent. Collins delivered his statenent
on Tuesday. (Exhibit 6.) Tenorio asked conplainant to prepare a
witten account, which he brought with himto work on Wdnesday.
(Exhibit 8.) She also wote her own statenment. (Exhibit 9.)

34. Moran's first reaction upon hearing of the mask incident from
Tenorio was to becone upset because a scary happening to the
children brings out their conscious and subconscious fears and
sets the therapeutic process backward. She instructed Tenorio to
set up a neeting with conpl ai nant.

35. On Wednesday, July 26, Moran and Tenorio net wth
conpl ai nant. Moran told conplainant that he had denonstrated a
lack of good clinical judgnent. Conpl ai nant di sagreed, saying
that it was not that big of a deal, that it was just for fun and
was being blown out of proportion. Conplainant explained that he
had a different philosophy than other staff nenbers and that he
t hought the staff should be normalizing the behavior of the
patients. He stated that he was sorry, but he did not think it
was a big deal. He told Mdran that he pretended to call the
safety officer in order to provide the <children with sone
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reassurance, to which she responded that this would frighten the
children even nore because then they could not count on Safety
when needed. Conplainant did not seemto understand. Conpl ai nant
told Moran that he was being treated differently from other staff
menbers, that people were out to get him and that it would be
covered up if someone else did the same thing. Moran advi sed
conplainant that she was going to refer the matter to the
appoi nting authority. (See Exhibit 5.)

36. Contrary to what he told Mran, conplainant testified at
hearing that the purpose of the fake tel ephone call was to bol ster
what Jackson had said to the other children. He was trying to
"add a little spice to it."

37. After her interview with conplainant, Mran discussed the
matter further with team |eader Styza. By nmeno dated July 27,
1995, Mran and Styza advised GCeorge Kerin of what they had
| earned and asked Kerin to review the information for further
action. (Exhibit 4.)

38. Ceorge Kerin has served as the chief of the children and
adol escent division for nine years. He has worked at Fort Logan
for 29 years. Kerin is the appointing authority and was certified
at hearing as an expert in the provision of clinical care and
treatnment for nmentally ill children.

39. By letter dated August 1, 1995, Kerin notified conplainant of
an R8-3-3 neeting to be held on Wdnesday, August 16, 1995.
(Exhibit 3.) Encl osed with the notice were the nmeno from Mran
and Styza (Exhibit 4), the witten statenent of Collins (Exhibit
6), the statenment of Krum WMacro and Brookfield (Exhibit 7), and
the witten statenent of Tenorio (Exhibit 9).

40. Prior to the R8-3-3 neeting, Kerin talked to Mdran, Tenorio,
Collins and Styza. He read all of the statenents, including that
of conpl ai nant. Kerin also reviewed the mnutes of a staff
neeting in which a staff decision was nade to not show scary
novies to the children. (Exhibit 12.)

41. The R8-3-3 neeting was held on August 16, 1995. In
attendance were conplainant and his attorney, Kerin and Billie
Busby, Chief of Personnel. Kerin had prepared a statenent of the

incident to serve as a structure for the neeting and gave the
statement to conplainant's counsel at the outset of the neeting.
(Exhibit 11.)

42. Prior to the R8-3-3 neeting, Kerin had asked conplainant in
witing to bring the subject Halloween nmask with him to the
neet i ng. At the neeting, conplainant stated that he had thrown
the mask into the trash and that the mask no | onger exi sted.

43. Conpl ainant stated at the neeting that he had neant no harm
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to the children, that the mask incident was intended only to be a
pr ank. Conpl ai nant expressed his opinion that the mask incident
was no different from other events which have taken place with the
Fort Logan patients, such as night hikes on canmping trips, the
showi ng of a sex education video, and annual Hall oween activities.
Conpl ai nant asserted that he was being held to a different
standard from others because he had been critical of certain
policies and procedures of the unit, and that there had been ot her
incidents of a simlar nature where no discipline had been inposed
upon an enpl oyee. Conpl ai nant expounded that the policy against
showi ng scary novies, wth which he disagreed, applied solely to
novi es and was not relevant to the mask incident.

44. Kerin subsequently investigated the events and activities
al | eged by conpl ainant to have taken place. Kerin interviewed the
peopl e invol ved. Kerin concluded that the other activities had
been planned in advance for a therapeutic purpose, the children
had prior notice of what was to occur and the children were
individually selected for the wvarious activities as being
appropriate for a particular activity, which Kerin found to be
beneficial to their treatnent. Kerin found the other incidents
brought up by conplainant to not warrant disciplinary action. Al
activities and events nentioned by conplainant Kerin found
di stingui shable fromthe current situation

45. Kerin believed the mask incident to be especially serious
because it was beyond the control of the children. The bogeyman
was made real and frightening. It was scary because the kids had
no control.

46. In order for an intervention to be proper, it is necessary
for the intervention to be approved by a senior psychol ogi st and
ot her team nenbers. The mask incident was done outside of any
treatnent plan and had not been sanctioned by anyone as being
germane to a therapeutic program

47. A though conplainant expressed renorse to Kerin over
frightening sonme of the children, he did not exhibit an
understanding that his conduct was wong or that his behavior
shoul d be brought into question. Conplainant did not acknow edge
that the incident was serious in view of a population of
vul nerable, nmentally ill children.

48. Conpl ai nant had received a corrective action on March 8, 1995
as the result of two patients having been left alone on the unit
whi | e conpl ai nant was in charge. (Exhibit 13.) Kerin was aware
of this corrective action and gave it sone consideration

However, Kerin concluded that the correct disciplinary action was
termnation based solely upon conplainant's own statenents, both
witten and oral, regarding the mask incident. He concluded that
conpl ai nant did not conprehend the seriousness of his acts, would
not accept the opinion of others, and was capable of commtting a
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simlar act in the future. Kerin felt that he did not need
anyt hi ng besides conplainant's own statenents to justify inposing
a disciplinary termnation. Nor did he need to see the nask.
Kerin testified that his decision would have been the sane if all
t hi ngs were equal except that a mask had not been used.

49. Diane Igle, Nursing Service Admnistrator at Fort Logan for
the past eleven years and certified at hearing as an expert in
psychiatric nursing and the standards of practice that apply to
nurses at Fort Logan, testified that the nmask incident was
i nappropriate and potentially dangerous to a child such as D K,
who was not yet seven years-old and who had been diagnosed wth
PTSD. Igle testified that D.K has a "horrible" history of
physi cal and sexual abuse and is afraid of nonsters. D. K. has
scary dreans about nonsters and did not know what was going to
happen on July 22 and could consequently be expected to be
terrified.

50. Igle reviewed the histories of Jonathan, Jackson and D.K and
deducted that subjecting them to the mask incident was
"outrageously wong" because they did not control the outcone.
The mask incident would tend to nmake the children feel powerless
and victim zed.

51. Igle concluded that faking a telephone <call to safety
officers was not in conpliance with nursing standards of practice
because complainant, in his position, is expected to serve as a
role nodel and to be truthful. Wen a safety officer is called
the children should be nmade to realize that help will cone within
two or three mnutes. Contrary to being therapeutic, Igle
testified that the mask incident was "quite anti-therapeutic".

52. By letter dated August 24, 1995 Kerin termnated the
enpl oynent of David Cassidy, effective August 25, 1995. Kerin
wr ot e:
| believe that your behavior was a gross violation of
nursing standards of practice and judgnent. Wt hout
warning and w thout clearing your actions wth anyone
el se, you went about intentionally scaring at |east five
young nentally ill and vulnerable children who were
pl aced in your care. This activity was done outside of
any acceptable therapeutic context and was done w thout
it having been cleared with the team At one point,
your fellow worker, Mark Collins, told you he did not
think it was such a good idea to which you retorted, "I
will take responsibility for this.” Many of the
children on your unit suffer from post traumatic stress
di sorder, abuse, and experience night terrors as part of
their nmentally ill presentation. Again, in view of
this, your activity was totally unacceptabl e.

96B027
10 96B027



| disagree that there is any simlarity between what you
did and the activities you discussed as mtigating
ci rcunst ances. However, | investigated those "like
activities" that you mentioned and found that they were
done with team consent and with clear therapeutic and/or
| earni ng objectives. Al of the other offenses you
nmentioned in your defense were also investigated by ne.

| believe there were no performance problens regarding
these that were not appropriately dealt wth.

(Exhibit 2.)

53. Mary Adanson, as conplainant's supervisor, was issued a
corrective action by team |eader Larry Styza for not telling
conplainant in plain ternms to not use the Hall oween nmask to play a
prank on Jackson. Adanson had no know edge that conpl ai nant woul d
do the sanme thing with D.K.  Adanson testified that by the tine
she left the hospital at 9:00, she was under the inpression that
the idea had been discarded. She acknow edged that she should
have instructed conpl ainant precisely to not wear the nmask.

54. Conplainant filed a tinmely appeal of the disciplinary action.
DI SCUSSI ON

In this de novo disciplinary proceeding, the burden is on the
agency to prove by preponderant evidence that the acts or
om ssions on which the discipline was based occurred and that just
cause exists for the discipline inposed. Departnent  of
Institutions v. Kinchen, 886 P.2d 700 (Colo. 1994). The
credibility of the wtnesses and the weight to be given their
testinony are within the province of the adm nistrative |aw judge.

Charnes v. Lobato, 743 P.2d 27 (Col o. 1987).

The essential facts are not in dispute. That which has been
described as the "mask incident” occurred. Sonme of the patients
of CG1 may have exaggerated sonme elenments of the event, out of
excitenment and youth, but the story that cane to light is not
fiction.

Conpl ai nant submts that this is a case of overreaction by staff
and nmanagenent. He contends that his notives were good, that
there is no record of permanent harmto the patients, that he was
held to a higher standard than other enployees under simlar
circunstances, that he was treated differently because he had nade
enem es anong sone staff nenbers and supervisors by raising issues
about certain policies and procedures, and that the mask incident
is not nuch different from other patient activities that have
taken place at Fort Logan. Conpl ainant argues that his
disciplinary termnation represents a gross abuse of the
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appoi nting authority's discretion.

Respondent contends that conplainant's exercise of judgnment was,

and is, so poor that he still cannot see the wongful ness of his
conduct, or the potential consequences, but instead mnimzes the
seriousness of his acts. The adm nistrative |aw judge agrees.

There is sufficient evidence of record to sustain the concl usions
of the appointing authority.

Despite efforts to characterize the nentally ill children as
normal, by his own testinony conplainant admts that it does not
"take a lot to get these kids bouncing off the walls.”
Conpl ai nant, hinself, testified that any type of change in their
routine tends to elicit an anxi ous, hyperactive response.

Conpl ai nant chooses to believe that only two of the boys, D K and
Carlos, were frightened, describing the others as hyperactive.
Wil e conplainant testified that, in all but two of the children
what he saw was hyperactive behavior and not fright, he also
conceded that sonetines it is difficult to distinguish between
hyperactivity and a denonstration of fright. Mre than two of the
boys communi cated their fears to other staff nmenbers.

Conpl ainant likens his conduct of July 22, 1995 to approved
activities such as night hikes, dressing in costunes for
Hal | oneen, and taking the children through a "haunted house" on
the premses of Fort Logan. Yet these activities were conducted
in a controlled environment for a therapeutic purpose, the
children knew in advance what was going to happen, the activities
were approved by the treatnent team and only suitable patients
were selected to take part in a particular activity. The children
were not forced into participation

The adm nistrative |law judge nust give substantial weight to the
testinony of two experts in the field, who presented evidence that
conplainant's conduct was inproper and risky to the successful
treatment of the patients and violated standard nursing practices.

QG her staff nmenbers, experienced in the treatnent of nentally ill
children, joined in the opinion of the appointing authority. No
one besides conplainant testified that the mask incident was not a
serious matter.

Conpl ai nant presented evidence of nunmerous occasions where he
disagreed with peers and supervisors over various policies and
procedures that were inplenented at Fort Logan, attenpting to show
that the mask incident was blown out of proportion because sone
people wanted to get rid of him Yet, on the various issues, he
al so had supporters, depending upon the concern rather than a
personality.

The appointing authority based his decision primarily on
conplainant's witten and oral admissions. He did not tailor his
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prof essional judgment to suit a particular outcone. He was able
to delineate the nature of the problem and supply the rationale
for his action.

The appointing authority took conplainant's statements from the
predisciplinary nmeeting and personally investigated conplainant's
all egations of dissimlar treatnent. The wei ght of the evidence
supports the appointing authority's findings that the other
incidents were not simlar to the mask incident and that the
appropriate action was taken in those cases.

Conpl ai nant nmade a terrible mstake. In the words of D ane Igle,

he "messed with the mnds" of nentally ill children who had been

placed in a safe, controlled environnent for the purpose of nental

health treatnent. This record supports a finding that the

di sci pline inposed was within the real mof available alternatives.
Rul e R8-3-3(A), 4 Code Colo. Reg. 801-1.

This is not a case where an award of attorney fees and costs can
be justified under 8§ 24-50-125.5, CRS. of the State Personnel
System Act .

CONCLUSI ONS OF LAW

1. Respondent's action was not arbitrary, capricious or contrary
torule or |aw
2. The discipline inposed was within the range of alternatives
avail able to the appointing authority.
3. There was just cause for the disciplinary termnation.
4. There was no evidence that conplainant failed to mtigate his
damages.
5. Neither party is entitled to an award of attorney fees and
costs.

ORDER

The action of the respondent is affirmed. Conplainant's appeal is
di sm ssed with prejudice.

DATED this day of
March, 1996, at
Denver, Col or ado.

ROBERT W THOWPSON, JR
Adm ni strative Law Judge

CERTI FI CATE OF NAI LI NG
This is to certify that on the day of March, 1996, I
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placed true copies of the foregoing Initial Decision of the
Adm nistrative Law Judge in the United States Miil, postage
prepai d, addressed as foll ows:

Janes R G| sdorf

Attorney at Law

1390 Logan Street, Suite 402

Denver, CO 80203

and in the interagency nmail, addressed as foll ows:
Stacy L. Worthington

Assi stant Attorney General

State Services Section

1525 Sherman Street, 5th Fl oor

Denver, CO 80203
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