STATE PERSONNEL BQARD, STATE OF COLORADO
Case No. 95B112

CECILIA M DURAN,
Conpl ai nant
VS.

DEPARTMENT OF REVENUE,
DIVI SION OF MOTOR VEH CLES,

Respondent .

An evidentiary hearing was held on April 18, 1996, before
Adm ni strative Law Judge Mary Ann \Witeside. Conpl ai nant
represented herself. Respondent Departnent of Revenue, Division of
Mot or Vehicles ("DW') appeared through John A Duncan, Deputy
Director of Driver Services, and was represented by Mark
Garganoff, Assistant Attorney General.

Respondent called the followng wtnesses: Victoria Wite,
Adm ni strative Program Specialist |11 and the conplainant's
i mredi ate supervisor, Donald L. Burton, Program Adm nistrator for
the Drivers License Services Section of the DW, and John A
Duncan, deputy director and chief of staff of the division.

Conpl ai nant testified in her own behalf. She called no other
Wi t nesses.

Respondent's exhibits 1 through 5 were admtted with no

obj ecti on.
MATTER APPEALED

The conpl ai nant appeals the disciplinary termnation of her

enpl oynent for poor job perfornmance.
| SSUES

1. Wether the respondent proved by a preponderance of the
evidence that the conplainant commtted the acts for which
di sci pli ne was i nposed,
2. \Wether the discipline inposed was wthin the range of
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alternatives available to the respondent;

3. Whether the action of the respondent was arbitrary, capricious
or contrary to rule or |aw,

PRELI M NARY MATTERS AND RULI NGS ON MOTI ONS

Conplainant alleged in her notice of appeal that she was
unlawful Iy discrimnated against based on her age. However, she
failed to appeal the opinion of no probable cause on this issue
and the all egation was deened abandoned.

Conpl ai nant never filed a prehearing statenment with the State
Per sonnel Board. However, she did mail a copy of her prehearing
statement to the respondent about a week before the hearing
stating that she did not intend to call any w tnesses, offer any
exhibits, nor would she testify herself. Respondent objected to
any testinony offered by the conplainant on the basis of surprise.
The ALJ allowed the conplainant to testify but limted her
presentation to the issues as raised in respondent's case in chief
and to exhibits already tendered by the respondent.

FI NDI NGS OF FACT

1. Conplainant Cecilia M Duran was enployed by the State of
Col orado for approximately six years. At the tinme her enploynent
was termnated, she worked part time as an admnistrative
assistant Il with the Departnent of Revenue, Division of Mtor
Vehicles ("DW") in its Lakewood office. Victoria Wite was her
supervisor at the tines relevant to this appeal

2. The DW has offices statewi de at which applicants test for
and are issued, Colorado state driver's licenses. |Individuals my
also apply for a Colorado state identification card at these
of fices.

3. Initially the conplainant's job duties involved sone conputer
work. However, in 1994, the DW application process for driver's
licenses and identification cards becane nore conputerized as the
photos for the license or identification card were done by a
digitalized imaging process. At that time Mss Duran's job duties
changed to include wverifying an applicant's verification
docunents, grading an applicant's test, finger printing an
applicant, taking

the applicant's photo and issuing the final docunent.
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4. The DW provided training to all its office workers on the
new processes. However, Mss Duran experienced problens in
perform ng her assigned duties.

5. She experienced problens in the photo process. For exanple
she was unable to accurately verify the denographic information on
the conmputer screen (i.e, nane, address) and correlate it with the
appropriate person's picture. That is, she would issue a driver's
license with denographic information belonging to one person wth
the photo of another. A license mght be issued for a "John
Smth" with "Jean Jones" photo.

6. She also on occasion issued the wong docunents. In one
instance, she issued a person applying for and entitled to
driver's license a learner's permt.

7. She was frequently confused at work. She becane confused in
working with the nmachines, often nmaking mstakes affecting the
thermal printer resulting in long waits for docunents to be
repr oduced. She gave incorrect information, i.e., wong
directions to the office in response to a telephone inquiry,
schedul i ng applications for unnecessary testing.

8. M ss Duran had problens relating with her coworkers. She had
frequent outbursts and spoke loudly in front of nenbers of the
public that the office was bugged by drug deal ers.

9. Jacki e Tucker, a part-tine admnistrative assistant Il in the
Lakewood office, had the sane duties and training as that
initially given to Mss Duran on the new processes in 1994. M.
Tucker and the conplainant overlapped several hours on their
shifts. Ms. Tucker had none of the problens experienced by Mss
Dur an.

10. Veronica Wite evaluated the conplainant in July, 1994 with
an overall rating of needs inprovenent. (exhibit 1). Ms. Wite
drafted a performance inprovenent plan which was to extend over 6
nmonths (exhibit 2) with progress reviews every 30 days (exhibit
3). As part of this performance inprovenent plan, the conpl ai nant
was given additional training. During the six nonth period, Mss
Duran was given docunentation of performance problens as they
occurred. These problens were also reviewed at the 30 day
revi ews.

11. The conplainant never objected to the evaluation or the
performance i nprovenent plan.

12. At the end of the six nonth period, Veronica Wite discussed
Mss Duran's performance wth Donald Burton, the program
admnistrator for |icensing services. Ms. Wiite expressed her
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concern that there had been no inprovenent in Mss Duran's
per f or mance.

13. Don Burton net with his supervisor, John Duncan, the deputy
director of the division and the chief of staff, and gave him
copies of exhibits 1 through 3.

14. John Duncan schedul ed a neeting with the conpl ai nant pursuant

to rule R8-3-3. (exhibit 4). At the neeting the conplai nant was
represented by Chuck WIllians of the Colorado Association of
Public Enployees. At the end of the neeting, Mss Duran was given

tinme to submt a witten statenment in response to the allegations.
She never did.

15. John Duncan issued a letter termnating the conplainant's
enpl oynent for poor job performance on February 13, 1995,
effective February 28, 1995. (exhibit 5.) Mss Duran was placed on
admnistrative leave with pay until the effective date of the
termnation.

16. The conplainant filed a tinmely appeal of her term nation
al l eging discrimnation based on age. The charge was investigated
by the Departnment of Personnel. The Executive Director of the
Department of Personnel issued a finding of no probable cause on
the issue of age discrimnation. Mss Duran did not appeal the
finding of no probabl e cause.

DI SCUSSI ON

In this disciplinary proceeding, the burden is on the agency
to prove by a preponderance of the evidence that the acts or
om ssions on which the discipline was based occurred and that just
cause exists for the inposition of the discipline. Ki nchen v.
Departnent of Institutions, 886 P.2d 700 (Col 0. 1994).

When there is conflicting testinony, as here, the credibility
of witnesses and the weight to be given their testinmony is within
the province of the admnistrative |law judge. Charnes v. Lobato,
743 P.2d 27 (Colo. 1987). In making credibility determnations,
the adm nistrative |aw judge has considered the factors set forth
in Colorado Jury Instruction 3:16: the wtnesses' neans of
know edge, strength of mnenory and opportunities for observation;
t he reasonabl eness or unreasonabl eness of their testinony; their
notives; whether their testinmony has been contradicted; their
bias, prejudice or interest, if any; their manner or deneanor upon
the witness stand; and all other facts and circunstances shown by
t he evidence which affect credibility.

I n appl ying the above factors to each w tness, the concl usion
is drawn that respondent's witnesses are worthy of belief and,
accordingly, their testinony is given substantial weight. The

95B112



testinony of Conplainant Cecilia Duran is disregarded for the
reasons expl ai ned bel ow.

The evidence clearly indicates that Mss Duran had know edge
of the many instances of poor job performance cited. Her
expl anati ons of these problens were not supported by the evidence.

The presentation of her case and her testinony was disorganized
and her articulation of her thoughts was fragnented.

Respondent has net its burden in this case. The evidence
supports the conclusions of the appointing authority. The
di sci pline inposed was within the real mof available alternatives.

Rul e R8-3-3(A), 4 Code Colo. Reg. 801-1.

Nei t her party requested an award of attorney fees.

CONCLUSI ONS OF LAW

1. Respondent proved by a preponderance of the evidence that
conpl ainant commtted the acts for which discipline was inposed,

2. The discipline inposed was within the range of alternatives
avai l abl e to the appointing authority;

3. Respondent's action in termnating conplainant's enploynent
was not arbitrary, capricious or contrary to rule or |aw

ORDER
Respondent's action is affirned. Conpl ai nant's appeal is
di sm ssed with prejudice.
DATED this day of Mary Ann Wit esi de
April, 1996, at Adm ni strative Law Judge

Denver, Col or ado.
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CERTI FI CATE OF MAI LI NG

This is to certify that on the day of April, 1996, | placed
true copies of the foregoing INTIAL DECSION O THE
ADM NI STRATIVE LAW JUDGE in the United States nmamil, postage
prepai d, addressed as foll ows:

Cecilia M Duran
1385 Meade Street
Denver, CO 80204

and to the respondent's representative in the interagency nmail,
addressed as foll ows:

Mar k Gar ganof f

Assi stant Attorney General
Departnent of Law

State Services Section

1525 Sherman St., Fifth Fl oor
Denver, CO 80203
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NOTI CE OF APPEAL RI GHTS

EACH PARTY HAS THE FOLLOW NG RI GHTS

1. To abide by the decision of the Admnistrative Law Judge
("ALJ").

2. To appeal the decision of the ALJ to the State Personnel
Board ("Board"). To appeal the decision of the ALJ, a party nust
file a designation of record with the Board within twenty (20)
cal endar days of the date the decision of the ALJ is nmailed to the
parties. Section 24-4-105(15), 10A CRS. (1993 CQum Supp.).
Additionally, a witten notice of appeal nust be filed with the
State Personnel Board within thirty (30) calendar days after the
decision of the AL is muiled to the parties. Both the
designation of record and the notice of appeal nust be received by
the Board no later than the applicable twenty (20) or thirty (30)
cal endar day deadline. Vendetti v. University of Southern
Col orado, 793 P.2d 657 (Colo. App. 1990); Sections 24-4-105(14)
and (15), 10A CRS. (1988 Repl. Vol.); Rule R10-10-1 et seq., 4
Code of Colo. Reg. 801-1. If a witten notice of appeal is not
received by the Board within thirty cal endar days of the mailing
date of the decision of the ALJ, then the decision of the ALJ
automatically beconmes final. Vendetti v. University of Southern
Col orado, 793 P.2d 657 (Colo. App. 1990).

RECORD ON APPEAL

The party appealing the decision of the ALJ nust pay the cost to
prepare the record on appeal. The estimated cost to prepare the
record on appeal in this case without a transcript is $50.00.
Paynent of the preparation fee may be made either by check or, in
the case of a governnental entity, docunentary proof that actual
paynment already has been made to the Board through COFRS.

Any party wishing to have a transcript made part of the record
should contact the State Personnel Board office at 866-3244 for
i nformati on and assistance. To be certified as part of the record
on appeal, an original transcript nust be prepared by a
disinterested recognized transcriber and filed with the Board
within 45 days of the date of the notice of appeal.

BRI EFS ON APPEAL

The opening brief of the appellant nust be filed with the Board
and mailed to the appellee within twenty cal endar days after the
date the Certificate of Record of Hearing Proceedings is nailed to
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the parties by the Board. The answer brief of the appellee nust
be filed with the Board and nailed to the appellant within 10
cal endar days after the appellee receives the appellant's opening
brief. An original and 7 copies of each brief nust be filed with
t he Board. A brief cannot exceed 10 pages in length unless the
Board orders otherwi se. Briefs nust be double spaced and on 8 1/2
inch by 11 inch paper only. Rule R10-10-5, 4 CCR 801-1.

ORAL ARGUMENT ON APPEAL

A request for oral argunent nust be filed with the Board on or
before the date a party's brief is due. Rule R10-10-6, 4 CCR 801-
1. Requests for oral argunent are sel dom grant ed.

PETI TI ON FOR RECONSI DERATI ON

A petition for reconsideration of the decision of the ALJ nust be
filed within 5 cal endar days after receipt of the decision of the
ALJ. The petition for reconsideration nust allege an oversight or
m sappr ehension by the ALJ, and it nust be in accordance with Rule
R10- 9- 3, 4 CCR 801-1. The filing of a petition for
reconsi deration does not extend the thirty cal endar day deadli ne,
descri bed above, for filing a notice of appeal of the decision of
the ALJ.
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