STATE PERSONNEL BOARD, STATE OF COLORADO
Case No. 95B035

CCRD Charge No. S95DR010

EECC Charge No. 32A940948

FLOYD KELLEY,

Conpl ai nant

VS.

DEPARTMENT OF H GHER EDUCATI ON,
UNI VERSI TY OF COLCRADO HEALTH SCI ENCES CENTER,
ANI VAL RESCURCE CENTER,

Respondent .

This matter came on for hearing on January 25 and 26, 1996, before
Adm ni strative Law Judge Robert W Thonpson, Jr. Respondent was
represented by Daniel J. WIkerson, Assistant University Counsel.
Conpl ai nant appeared and was represented by R chard C LaFond,
Attorney at Law.

Respondent called the follow ng wtnesses: Arl ene Yee, Aninal
Attendant 1|; Karol Young, Animal Caretaker; John Ward, Business
Manager; Linda Chase, Program Specialist; Janmes H dahl, Training &
Enpl oynment Rel ati ons Specialist; Rachel Henderson, Aninmal Health
Technician; and John Moorhead, Associate Dean for Research
Affairs.
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Conpl ainant testified on his own behalf and called: Priscilla
Ledbury, Accounting Technician; Floyd Hall, Aninmal Attendant;
Steven Kelley, former Aninmal Caretaker; and O evel and Wl |l ace, Lab
At t endant .

Respondent's Exhibits 1-21 and Conplainant's Exhibits AM O P
and Il were stipulated into evidence. Respondent's Exhibit 22 was
admtted w thout objection. Conplainant's Exhibits N, V and AA
were admtted without objection. Exhibits JJ and KK were adm tted
over objection. Exhibits DD and LL were offered but not admtted.

MATTER APPEALED

Conpl ai nant appeals a permanent disciplinary denotion. For the
reasons set forth herein, respondent's action is affirned.

| SSUES
1. Whet her respondent's action was arbitrary, capricious or
contrary to rule or |aw,
2. Whet her there was just cause for the disciplinary denotion;
3. Whet her conpl ai nant was di scri m nated agai nst on the basis of
race, color or gender;
4. Whet her conpl ai nant was retaliated agai nst for EEO activity.

PRELI M NARY NMATTERS
In his anmended prehearing statenent, conplainant requested that

the Board uphold the Colorado CGvil R ghts Dvision's (CCRD)
finding of probable cause to credit conplainant's allegations.
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The adm nistrative |law judge denied the request, ruling that the
hearing woul d be held de novo and that the initial decision would
be based upon the evidence presented at hearing, where the
testinony is sworn and the parties have the right to cross-exam ne
Wi t nesses.

Adm nistrative notice was taken of the CCRDs Mirch 14, 1995
Qpi ni on of Probabl e Cause.

Upon respondent's notion, a sequestration order was entered
excluding non-testifying wtnesses from the hearing room
Excepted from this order were the conplainant and respondent's
advi sory wi tness, John Mor head.

FI NDI NGS OF FACT

1. Conpl ai nant, a 55 year-old black nmale, began his enploynent
with respondent Health Sciences Center (HSC) as an Aninal
Attendant 1A in June 1970. He transferred to the Aninmal Resource
Center (ARC) in 1985, where he served as an Aninmal Attendant |1
until his disciplinary denotion to Aninmal Attendant | on August 8,
1994. Hs job performance evaluations in recent years have been
in the range of Conmendabl e or CQutstandi ng.

2. Exhibit Il was offered by the conplainant to show the "cast
of characters” involved in this proceeding. El even of the 28
menbers of the "cast" are black, one is Hspanic and 20 are nale.
One, Robert Wnslow, a white male who served as acting director
for the ARC, has since been replaced by a black male. Arlene Yee,
Karol Young, Bobbie Jo Cchoa and Anna Bartling are all white
f emal es.

3. On July 14, 1994, at about 12:05 p.m, aninmal attendants
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Arlene Yee, Karol Young and Bobbie Jo Ochoa were seated together
in the lunch room when conpl ai nant opened the door to the room and
addressed Yee in a loud voice regarding the failure of Yee and
Young to euthanize a group of rats. Yee was seated with her back
to the door; Young was seated across the table facing the door
Conpl ainant turned his attention to Young, and the two began
ar gui ng. During the argunent, student worker Anna Bartling
entered the room passing by conplainant to seat herself next to
Young.

4. Conpl ai nant became enraged; his voice turned to yelling and
scream ng. He remained close to the doorway, noving back and
forth, and two or three tines nade assertive novenents toward the
table. At one point he clenched his fist. During the argunent,
conplainant directed words to Young to the effect that, if she
woul d step out into the hall, he would slap the fucking shit out
of her, and to "Shut the fuck up." There were two points during

t he exchange when conplainant nade references to slapping Young

Young responded to the effect that he was not going to touch her

and to "Go tell soneone who cares.” Young renai ned seated at the
table at all tines. After approximately ten m nutes, conpl ainant
turned and left.

5. Conpl ainant left the lunch room and went to the office of
acting supervisor John Ward and told Ward that the rats had not
been put to sleep. Conpl ai nant did not address the |unch room
i nci dent .

6. Al four wonmen were upset over that which had taken place
Arlene Yee went to Ward's office and advised him of the incident.
Then Ward talked to Karol Young. Both Yee and Young
characterized the incident as one of violence, not sexua
harassnment or racial intolerance.
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7. Later in the afternoon of July 14, Ward, Yee and Young went
to the office of Linda Chase, who serves as the HSC affirmative
action specialist, to inquire into possible courses of action. To
Chase, Yee and Young appeared very upset. Chase advised Young
that she could file a grievance against the conplainant, to which
Young responded that she was afraid to do that for fear of
reprisal from conpl ai nant. Chase then advised Young that if she
feared for her safety, she could file a report with the canpus
pol i ce.

8. Chase did not view the incident as an affirmative action
matter; nothing of a racial nature had been brought up. Because
the two wonen were so upset, Chase advised Ward that the
conpl ai nant should be placed on admnistrative |eave wth pay
pendi ng an investigation.

9. Ward relayed Chase's suggestion to Bob Wnslow, the HSC
acting director, who then telephoned Chase for confirmation.
Wnsl ow placed conpl ainant on adm nistrative |eave effective July
15, pending an investigation into the allegation that conplai nant
had threatened a fell ow enpl oyee with physical violence. (Exhibit
3.)

10. On the day that he was suspended, conplainant went to Chase's
office to inquire into "the white folks" comng to see her and to
ask why he had been placed on |eave. (Chase is black.) Chase
informed himof the allegation and that an investigation would be
conduct ed. Conpl ai nant responded that "white is right" and that
Young had nmunbl ed the word "nigger". Chase advised him that the
best thing for himto do was to stay away fromthe canpus and that
he could file a conplaint or grievance.
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11. After talking to Linda Chase, Young decided to file a fornal
gri evance, alleging that conplainant had been verbally abusive and
"threatened to slap the shit out of ne". (Exhibit 5.) She and
Arlene Yee also filed a report at the canpus police departnent.
(Exhibit 10.)

12. Because this was the first tine he had investigated a
grievance, Ward contacted personnel director George Thomas for
advice. Thomas told himto not get a statement from conplai nant,
but to collect witten statenents from the other w tnesses, to be
given to the appointing authority. Wrd took statenments from Yee,
Bartling and Cchoa. (Exhibits 6, 7, 8.)

13. Over the next few days, other people approached Ward with
information of previous incidents involving conplainant. War d
asked themto put it in witing, and they did. (Exhibits 18, 19,
20, 21.)

14. \Ward responded in witing to Young's grievance on July 21,
advising her that he would forward all of the information he had

received to John Moorhead. Included in Ward's response was a
letter addressed to all ARC enployees stating that the rules and
policies of the state personnel system including those

prohi biting unl awful discrimnation and sexual harassnent, nust be
strictly followed. (Exhibit 11.)

15. John Mborhead was appointed Associate Dean for Research
Affairs on June 1, 1994. As such, he becane the appointing
authority for the ARC

16. Wnslow tel ephoned Morhead in the afternoon of July 14 and

advi sed him that sonething had happened during the noon hour and
that John Ward would be following up on it because Wnslow woul d
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be leaving either that day or the next due to his retirenent and
consequent limtation on the nunber of hours he coul d work.

17. Ward forwarded the information to Morhead wth a
recormendation that an investigation take place to determ ne
whether disciplinary action was appropriate. ward did not

recommend that disciplinary action be taken.

18. Having held the associate dean position for only six weeks,
Moor head had not previously conducted an enpl oyee investigation.
Consequently, he sought advice from George Thomas, Personnel
Director, and Janes Hdahl, Training & Enploynent Relations
Speci al i st.

19. By letter dated July 22, 1994, Morhead gave notice to
conplainant that a Rule R8-3-3 neeting would be held on July 28.
(Exhibit 4.) Encl osed with the notice were copies of Young' s
grievance, Ward's response to the grievance and Ward's neno to all
enpl oyees, and the witness statenents of Yee, Bartling and Cchoa.

20. The R8-3-3 neeting was held on July 28. Present were
conpl ainant and his representative (Charles WIlians), H dahl and
Moor head. H dahl's purpose was to ensure that the neeting was

conducted in conpliance with the pertinent rules and regul ations
and that conpl ai nant had an opportunity to provide information.

21. The neeting lasted for about two hours. Conpl ai nant
presented a witten statenent of his account of events. (Exhibit
12.) Conpl ai nant deni ed using vul gar | anguage, denied yelling and
scream ng, denied nmaking threatening gestures and alleged that
Young called him a "damm nigger". Because conpl ai nant's account
was so different fromthe witten w tness statenents he had read,
and because there had been no previous indication of a racial
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slur, Morhead decided that it was necessary for he, hinself, to
interview the witnesses. (Exhibit 13.)

22. Moorhead separately interviewed Young, Yee, Bartling and
Cchoa. (Exhibits 14, 15, 16, 17.) Young denied naking a racia
slur, and the others agreed that the word "nigger" had never been
used during the argunent.

23. Moor head also interviewed John Ward to inquire as to the
origin of the non-witness statenents (Exhibits 18, 19, 20, 21).
Ward told him that the statenents were generated by individuals
who voluntarily approached him with the information. Moor head
then put those docunents in a separate file and disregarded them
because he considered them peripheral to the incident of July 14.

He did not take the statenments into account in nmaking his
decision and did not reach a determnation of the truth or falsity
of the statenents. (The admnistrative |aw judge did not read the
statenents.)

24. Moorhead also interviewed Linda Chase, who told himthat in
her July 15 conversation with conplainant, conplainant did not
deny Young's allegations but rather defended his conduct because
of Young's use of the word "nigger".

25. Moorhead concluded that conpl ai nant had used vul gar | anguage,
i.e., the words "shit" and "fuck", that conplainant had nade a
threat of violence towards a co-worker, that there was yelling and
shouting by conplainant, and that the racial slur "damm nigger”
had not been used.

26. Moorhead al so concl uded, based upon conpl ainant's conmments at

the predisciplinary nmeeting and his interviews with the four wonen
i nvol ved, that the work environment at the ARC was a tense one
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whi ch included racial coments and innuendos. (Conpl ai nant had
stated that there was favoritismtowards the white wonen, and the
wonen said that blacks were favored.)

27. At the tinme of his decision, Morhead was not aware that
conpl ai nant had been disciplined in 1983 for allegedly striking a
co-wor ker (Exhibit 22) and consequently did not consider the prior
action. H s decision was based solely on the July 14 incident.

28. On August 8, 1994, Moorhead denoted Floyd Kelley from
Research Aninmal Attendant |l, grade 70, step 7, salary $2,409.00
per nmonth to Research Animal Assistant |, grade 64, step 7, salary
$2,081. 00 per nonth. (Exhibit 1.) Kelley received the witten
notice of disciplinary action on August 11 and filed a tinely
appeal on August 19, 1994.

DI SCUSSI ON

A

In this de novo disciplinary proceeding, the burden is on the
agency to prove by a preponderance of the evidence that the acts
or om ssions on which the discipline was based occurred and that
just cause exits for the discipline inposed. Departnent of
Institutions v. Kinchen, 886 P.2d 700 (Colo. 1994). Conpl ai nant
bears the burden to prove by preponderant evidence that he was
di scrimnated against on the basis of race, color or gender, and
that he was retaliated against for engaging in protected activity.
The credibility of the witnesses and the weight to be given their
testinony are within the province of the adm nistrative |aw judge.
Charnes V. Lobato, 743 P.2d 27 (Col o. 1987).

It is the role of the admnistrative law judge to weigh the
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evi dence and fromthe evidence reach a conclusion. The "weight of
the evidence" is the relative value assigned to the credible
evidence offered by a party to support a particular position. The
weight is not quantifiable in the absolute sense and is not a
guestion of mathematics, but rather depends on its effect in
inducing a Dbelief. The standard that applies in this
adm nistrative setting is "by a preponderance”. This standard of
proof has been expl ained as foll ows:

The preponderance standard requires that the prevailing
factual conclusions nmust be based on the weight of the

evi dence. If the test could be quantified, the test
woul d say that a factual conclusion nmust be supported by
51% of the evidence. A softer definition, however,

seens nore accurate; the preponderance test neans that
the fact finder, both the presiding officer and any
adm ni strative appeal authority, must be convinced that
the factual conclusion it chooses is nore likely than
not .

Koch, Administrative Law and Practice, Vol. | at 491 (1985)
(enphasi s supplied).

The weight of the credible evidence leads to a finding that
conpl ainant conmtted the alleged acts. The evidence presented is
sufficient to sustain the conclusions reached by the appointing
aut hority.

Even if a racial slur had been directed at the conplainant,
provocation is not a defense to assault.' \Wether conplainant's

' "Assault" is defined as foll ows:

Any willful attenpt or threat to inflict injury upon the
person of another, when coupled wth an
apparent present ability so to do, and any
intentional display of force such as would
give the victim reason to fear or expect
i medi ate bodily harm constitutes an assault.
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acts are characterized as an assault or a threat, his conduct of
July 14, 1994 was wthout justification, short of self-defense,
which is not alleged,

The appointing authority carried out the investigation wth clean
hands and fairly and candidly considered all avai |l abl e
information, as is required of a reasonable and prudent
adnministrator.” He did not abuse his discretion in inposing a
di scipline which was within the realm of available alternatives.
Rule R8-3-3(A), 4 Code Colo. Reg. 801-1. Conpl ai nant' s conduct
was so flagrant or serious as to warrant inmmediate disciplinary
action. Rule R3-3-1, 4 Code Colo. Reg. 801-1.

The admnistrative law judge is convinced that the appointing
authority was at all times wlling to find in favor of the
conplainant, if the credible evidence with reasonable inferences
pointed to that result. Conpl ainant was afforded a full
opportunity to be heard before a final decision was nade. The

An assault nmay be commtted wi thout actually
touching, or striking, or doing bodily harm
to the person of another.

Black's Law Dictionary at 114 (6th ed. 1990).

"Threat" is defined as foll ows:

A communicated intent to inflict physical or other harm
on any person or on property. A declaration
of an intention to injure another or his
property by sonme unl awful act.

Bl ack's Law Dictionary at 1480 (6th ed. 1990).

2

C eveland VWl lace testified at hearing that he was standing

outside the lunch room during a portion of the argunent. Thi s
information was not previously comunicated to the appointing
aut hority, so \Vallace was not i ntervi ened during the

investigation. Willace's testinony did not shed new |ight on the
facts of the incident.
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deci sion was invoked independently and upon due reflection. The
actions of the appointing authority were not arbitrary, capricious
or contrary to rule or |aw

B.

Conpl ai nant submts that he was unlawfully discrimnated against
on theories of both disparate treatnent and disparate inpact. He
argues that disparate inpact does not require a showi ng of
intentional discrimnation, and that the inpact can be found in
how the discipline was applied. Yet no credible evidence was
presented that would tend to show that disciplinary actions are,
or were, applied unevenly by respondent with respect to blacks as
conpared to whites. There is no evidence of procedural
irregularities or inproprieties in this proceeding. The
adm ni strative |law judge rejects conplainant's suggestion that the
proceedings were irregular and racially based due to conpl ai nant
not having been interviewed prior to the predisciplinary neeting.

Conpl ainant's claim of gender discrimnation was not argued but
apparently stens fromhis belief that wonen at the ARC are favored
over men, or that the appointing authority chose to believe the
statenments of the wonen involved in this matter instead of those
of conpl ai nant. There is no evidence from which to draw the
conclusion that conplainant was discrimnated against for being
mal e.

Conpl ai nant established a prinma facie case of race and color
discrimnation by showing that he is a nenber of a protected group

(black), was qualified for the position of Animal Attendant Il and
suffered an adverse enploynment consequence, denotion. McDonnel |
Douglas Corp. v. Geen, 411 US 792 (1973). Respondent

successfully rebutted this presunption of discrimnation by
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articulating a non-discrimnatory justification, use of abusive
| anguage in the workplace and threatening a co-worker, for the
allegedly discrimnatory act. MDonnell Douglas, 411 U S. at 802.

Conplainant did not prove by preponderant evidence that
respondent's asserted reason for the termnation was a nere
pretext for discrimnation. Texas Departnent of Community Affairs
v. Burdine, 450 U S. 248, 254 (1981). Conplainant failed to carry
his ultimate burden to prove that respondent's action was the
result of intentional discrimnation. St. Mary's Honor Center V.
Hcks, 509 U S __ , 113 S C.__ , 125 L.Ed.2d 407 (1993).

Wiile it appears true that an attitude of aninosity exists between
the black nmen and white wonen who are enployed as aninal
attendants at the ARC, there is a dearth of evidence in this
record to denonstrate that race, color or gender were notivating
factors in the appointing authority's decision to denote the
conpl ai nant . Nor is there any evidence of record to support a
finding that the appointing authority's decision to inpose a
disciplinary denotion was nmade in retaliation for conplainant's
engagenent in a protected activity.’

C

A threat of physical violence in the workpl ace can constitute just
cause for a disciplinary termnation. In view of the appointing
authority's decision to not termnate conplainant's enploynent,
however, an adjustnent of pay to a lower step in the assigned pay
grade for a specified period, or a suspension, would seem nore
fitting penalties than a permanent denotion. Conpl ai nant has
successfully perfornmed his duties at the |level of Aninmal Attendant
Il for many years. The appointing authority concedes that this is

3

Conplainant filed a grievance, but subsequent to the action
under review here.
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not a case of wunsatisfactory |job performance. The disciplinary
action was founded upon a single incident, for which conplainant
has incurred a salary decrease since August 1994. Although this
is not a case where the admnistrative law judge is at liberty to
substitute his judgnment for that of the appropriate decisionmaker
respondent is nevertheless wurged to consider instituting a
personnel action that would allow conpl ainant to once again becone
an Aninmal Attendant 11. It is quite possible that the inposed
discipline has served its purpose, and it may be in the best
interests of both parties for conplainant to be reinstated to his
former position.

Neither party is entitled to an award of attorney's fees.
CONCLUSI ONS OF LAW

1. Respondent's action was not arbitrary, capricious or contrary
torule or |aw

2. There was just cause for the disciplinary denotion.

3. Conpl ai nant was not discrimnated against on the basis of
race, color or gender.

4. Conpl ai nant was not retaliated against for EEO activity.
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ORDER

The action of the respondent is affirmed. Conplainant's appeal is

di sm ssed with prejudice.

DATED this day of
March, 1996, at Robert W Thonpson, Jr.
Denver, Col orado. Adm ni strative Law Judge

CERTI FI CATE OF NAI LI NG

This is to certify that on the _ day of March, 1996,
true copies of the foregoing INTIAL DEC SION
ADM NI STRATIVE LAW JUDGE in the United States nmail,
prepai d, addressed as foll ows:

Ri chard C. LaFond
Attorney at Law
1756 G|l pin Street
Denver, CO 80218

and in the interagency mail, addressed as foll ows:

Daniel J. WI kerson

Assi stant University Counsel

Uni versity of Colorado - HSC
4200 East N nth Avenue, Box A-077
Denver, CO 80262

15

| pl aced
o THE
post age
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NOTICE OF APPEAL RIGHTS

EACH PARTY HAS THE FOLLOWING RIGHTS

1. To abide by the decision of the Administrative Law Judge (" ALJ").

2. To appeal the decision of the ALJ to the State Personnel Board ("Board"”). To appeal the decision of
the ALJ, a party must file a designation of record with the Board within twenty (20) calendar days of the date the
decision of the ALJ is mailed to the parties. Section 24-4-105(15), 10A C.R.S. (1993 Cum. Supp.). Additionally, a
written notice of appeal must be filed with the State Personnel Board within thirty (30) calendar days after the
decision of the ALJ is mailed to the parties. Both the designation of record and the notice of appeal must be
received by the Board no later than the applicable twenty (20) or thirty (30) calendar day deadline. Vendetti v.
University of Southern Colorado, 793 P.2d 657 (Colo. App. 1990); Sections 24-4-105(14) and (15), 10A C.R.S.
(1988 Repl. Vol.); Rule R10-10-1 et seq., 4 Code of Colo. Reg. 801-1. If a written notice of appeal is not received
by the Board within thirty calendar days of the mailing date of the decision of the ALJ, then the decision of the

ALJ automatically becomes final. Vendetti v. University of Southern Colorado, 793 P.2d 657 (Colo. App. 1990).

RECORD ON APPEAL

The party appealing the decision of the ALJ must pay the cost to prepare the record on appeal. The estimated
cost to prepare the record on appeal in this case without a transcript is $50.00. Payment of the preparation fee
may be made either by check or, in the case of a governmental entity, documentary proof that actual payment

already has been made to the Board through COFRS.

Any party wishing to have a transcript made part of the record should contact the State Personnel Board office
at 866-3244 for information and assistance. To be certified as part of the record on appeal, an original transcript
must be prepared by a disinterested recognized transcriber and filed with the Board within 45 days of the date

of the notice of appeal.
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BRIEFS ON APPEAL

The opening brief of the appellant must be filed with the Board and mailed to the appellee within twenty
calendar days after the date the Certificate of Record of Hearing Proceedings is mailed to the parties by the
Board. The answer brief of the appellee must be filed with the Board and mailed to the appellant within 10
calendar days after the appellee receives the appellant's opening brief. An original and 7 copies of each brief
must be filed with the Board. A brief cannot exceed 10 pages in length unless the Board orders otherwise.

Briefs must be double spaced and on 8 1/2 inch by 11 inch paper only. Rule R10-10-5, 4 CCR 801-1.

ORAL ARGUMENT ON APPEAL

A request for oral argument must be filed with the Board on or before the date a party's brief is due. Rule R10-

10-6, 4 CCR 801-1. Requests for oral argument are seldom granted.

PETITION FOR RECONSIDERATION

A petition for reconsideration of the decision of the ALJ must be filed within 5 calendar days after receipt of the
decision of the ALJ. The petition for reconsideration must allege an oversight or misapprehension by the ALJ,
and it must be in accordance with Rule R10-9-3, 4 CCR 801-1. The filing of a petition for reconsideration does
not extend the thirty calendar day deadline, described above, for filing a notice of appeal of the decision of the

ALJ.

95B035
17



