STATE PERSONNEL BOARD, STATE OF COLORADO
Consol i dated Case No. 95B007

SH RLEY G HUGHES, CARCLYN CURRY, and ANN REEVERTS,
Conpl ai nant s,
V.

DEPARTMENT OF H GHER EDUCATI ON,
UNI VERSI TY OF COLCRADO AT COLCRADO SPRI NGS,

Respondent .

The hearing was convened on Cctober 19, 1994, and concluded on
Decenber 5, 1994. Conplainants Shirley Hughes, Carolyn Curry and
Ann Reeverts were present at the hearing and represented by Ronal d
Gregson, attorney at |aw Respondent appeared through Rosenmary
Augustine, senior assistant university counsel.

Conpl ainants testified in their ow behalf and <called the
following enployees of the Departnment of H gher Education,
University of Colorado at Colorado Springs ("University") to
testify at hearing: Jim Dal ey, chairperson of the University
budget commttee; John O manowski, vice chancellor; Sue Allison;
Debra Lee Ingalls-Nobels, director of financial aid; Joan
McDani el s-Fai rchi |l d; Aoria Lawiss, adm ni strative program
specialists Il; Danny Bristol, director of the bookstore, print
shop and vending machines; Leslie Garner; Kay Anderson, program
assistants; R chard D ecenza; Jeanne Knudson, admnistrative
program specialists; Edward Paris, associate vice chancellor;
Jul ianne Heintz, program assistant Il; and Steve Ellis, University
registrar. Conplainant also called as a wtness at hearing,
Margaret Mramtsu, who is now retired from enployment with the
University. At hearing on Cctober 24 and 26, 1994, the testinony
of Conpl ainants' w tnesses Robert Patterson and Li nda Bunnel Shade
was taken via telephone. The testinony of Conplainants' wtness
James T. Rothe was offered by deposition which was admtted into
evi dence as Conpl ai nants' exhibit AAA

Respondent called the followng enployees of the University to

testify at heari ng: O manowski ; Dal ey; Vi cki e Hilty,
adm nistrative program specialist 1I; Jan Tharp, director of
affirmative action and diversity pl anni ng; Randy Coba,
adm ni strative program specialist 111; Larry Hyatt, bus driver

I11; Marian Yacko, director of purchasing; Kathy Giffith,
executive assistant to the chancellor; and Katherine Ann Abeyta,
program assi st ant .
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Conpl ai nants' exhibits SS and AAA were admtted into evidence
wi t hout objection. Respondent's exhibit 44 was narked, but was
not admtted into evidence. The parties stipulated to the
adm ssion of the following exhibits: exhibits A through R T
through LL, NN, OO Q RR W, W, WV YY, and exhibits 1 through
16, 19 through 32, and 34 through 43.

MATTER APPEALED

Conpl ai nant Shirl ey Hughes appeal s the abolishnment of her position

as an adm nistrative program specialist Il, director of auxiliary
servi ces. Hughes exercised her retention rights to an
admnistrative program specialist Il position in the University's

Col | ege of Business which was held by Conplainant Carolyn Curry.
Curry appeal ed. Curry exercised her retention rights and bunped
into an admnistrative program specialist | position in the
Col I ege of Business held by Conplainant Ann Reeverts. Reeverts
was laid off from her position with the College of Business and
she appeal ed. At  Conpl ainants' request, the appeals were
consol i dat ed.
| SSUES

1. Whet her Conpl ai nants established that the decision to abolish
Hughes' position, thus affecting Curry and Reeverts' positions
through the exercise of retention rights, was notivated by sex or
age di scrim nation.

2. Whet her the decision to abolish Hughes' position due to an
alleged lack of funds was arbitrary, capricious or contrary to
rule or | aw

3. Whet her either party is entitled to an award of attorney fees
and costs.

PRELI M NARY NMATTERS

1. On  Septenber 12, 1994, an order was entered denying
Conpl ai nants’ notion for a tenporary restraining order and
prelimnary injunction to prevent the University frominplenenting
the lay off plan. The Admnistrative Law Judge ("ALJ") found that
the Board is without authority to grant injunctive relief.

2. On Septenber 13, 1994, Respondent noved to dism ss the appea
for failure to state a claim upon which relief could be granted.
Respondent argued that Conpl ai nant Hughes did not have a right to
appeal because she suffered no injury. On Septenber 19, 1994, the
noti on was deni ed.
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3. On Cctober 5, 1994, Respondent noved to limt the issues to

be considered at hearing. Respondent argued that Conplainants
attenpted to raise in the prehearing statenent issues which were
not raised in the notice of appeal. Speci fically, Respondent

argues that Conplainants seek to present evidence related to the
assignment to Hughes of inconsequential duties in the College of
Business followng the abolishment of her position and the
assignnent of the sanme or nore onerous duties to Curry follow ng
her exercise of retention rights.

On Cctober 13, 1994, Conplainants responded to the notion.
Conpl ai nants argued that Hughes appealed the abolishnment of her
position and Curry appeal ed her displacenent from her position and
resulting denotion. Conpl ainants further argued that their
appeal s rai sed issues of sex and age discrimnation. Conplainants
contended that evidence related to the nature of the duties
assigned to Hughes and Curry follow ng the abolishnent of Hughes'
position was directly relevant to these issues.

Respondent's Mdtion to Limt the |Issues was denied. Conplainants
were permtted to present evidence pertaining to the nature of the
duties assigned to Hughes and Curry. This evidence was deened to
be one piece of relevant evidence which may be presented to
sustain Conplainants' burden to show discrimnation or the
arbitrary and capricious nature of the lay off.

4. Following the evidentiary heari ng in this mat t er
Conpl ai nants noved to reopen the hearing. Conplainants requested
that their exhibit BBB which was attached to the notion to reopen
be admtted into evidence. Respondent objected to reopening the
hearing. Respondent argued that exhibit BBB was irrel evant.

On Novenber 23, 1994, the notion to reopen the hearing was
granted. The parties were directed to contact the Board office to
schedule this matter for hearing on the limted issue of the
admssibility of exhibit BBB. On Novenber 29, 1994, the notion to
reopen the hearing was wi thdrawn. The Novenber 29th, notion was
granted on Decenber 5, 1994.

FI NDI NGS OF FACT

1. Conpl ai nant Shirley Hughes is enployed by the University of
Colorado at Colorado Springs as an admnistrative program
specialist Il in the College of Business ("College"). She has
been enpl oyed by the University for 20 years. Hughes is a 54 year
old fenal e.

2. Conpl ai nant Carolyn Curry is enployed by the University as an
admnistrative program specialist I in the College. She has been
enpl oyed by the University for 10 years. CQurry is a 50 year old
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f emal e.

3. Conpl ai nant Ann Reeverts was enployed by the University in
the Coll ege. Reeverts was laid off from her position as an
adm ni strative program specialist | when Curry bunped into the
position. Reeverts is a 53 year old fenale.

4. Hughes worked as the director of the University auxiliary
services for 15 years. Auxiliary services are self funded
services offered by the University. Hughes nmanaged the
University's telephone system serving the faculty and staff,
printing and duplicating services, shipping and receiving unit,
and vendi ng nmachi ne operations. Hughes supervised three full tine
enpl oyees and ni ne student workers.

5. Hughes spent 50% of her time wor Ki ng in t he
t el ecommuni cations unit. She maintained offices |ocated adjacent
to John Ormanowski's office and in the tel ecommunications section.

6. During the last 10 years, Hughes worked under the supervision
of the newy appointed Vice Chancellor, John O nmanowski. At the
time O manowski supervised Hughes, he was the Executive Director
of Adm nistrative Services. O manowski did not exercise daily
supervi sion over Hughes' job duties as the director of auxiliary
servi ces. O manowski eval uated Hughes' job perfornmance three
times in ten years. He rated her job performance as "good" or
above.

7. In fact, Hughes nanaged auxiliary services in an exenplary
manner . The operations were profitable services for the
Uni versity. In 1979, Hughes began working in auxiliary services
as a staff assistant to a vice chancellor for business and
adm ni strative services. She was asked by the vice chancellor to
act as a troubleshooter. 1In 1979, Hughes was directed to nake the
qui ck copy service, which was operating in the "red", a profitable
enterprise and to nodernize the nmailroom Her goal was to update
auxiliary services and to work wthin the budget. She
acconplished the goals as assigned and continued to inprove and
enhance the services offered.

8. Curry received a bachelor of science degree from the
University of Texas. She received her nmaster's in business
admnistration in 1983 fromthe University. Thereafter, she began
wor ki ng for the Coll ege.

9. Carolyn Curry was a valued staff nmenber in the College. Her
services to the College were invaluable. Curry advised
under graduat e and graduate business students. The Col | ege has 337
graduate and 600 undergraduate students. She dealt with issues of
student probation, suspension and graduation. She hel ped students
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with class scheduling and counselled them about the curricul um
Curry was responsible for getting American Assenbly of Collegiate
School s of Business accreditation for the Coll ege. This is a
hi ghly val ued accreditati on which only 300 business schools in the
United States have.

10. CQurry was involved in student life activities. She fornmed
and worked with the business fraternity, Delta Sigma Pi. She
formed and worked with the mnority business program Thi s
program recruited mnority students to attend the College and
offered support to them while attending. She started an
international business program and counselled students from
foreign countries attending the College. She started an exchange
program with a business school in Germany. As a result of her
efforts, and the education and narketing canpai gn undertaken by
the College in the 1993-94 academ c year, the College grew by 7%

11. Ann Reeverts is currently enployed in a part tinme position at
the University of Colorado in Denver. She admnisters a graduate
busi ness program for executives.

12. Reeverts began working for the University while she was
enrolled in the College's nasters program In the latter part of
the 1980's, she received her MBA and started working full tine at
t he Col | ege.

13. Reeverts worked as a liaison wth the business community in
Col orado Spri ngs. She kept the business conmmunity in touch with
the College' s prograns. As a result of her liaison work, the
Col l ege received significant donations which funded research
assi stant positions and research chairs.

14. Reeverts perforned duties in the College which included
formul ating marketing strategi es and pronoting and advertising the
Col | ege' s prograns. She published and edited the Coll ege's annual
report. She published "The College of Business Letter". She
coordinated alumi activities. She collected student resunes and
distributed themin the business comunity to assist in obtaining
enpl oynent for the College's students. She planned socia
activities that enhanced the schools stature in the comunity and
i ncreased donations to the Coll ege.

15. During Reeverts' enploynent, the dean of the College rated
her job performance as "out standi ng".

16. In the fall of 1993, a seventeen nenber University budget
conmttee ("the conmttee") began neeting to discuss ways to
reduce costs at the University. The Chancellor projected for the
fiscal year 1993-94, a $300,000 and for fiscal year 1994-95, a
$640, 000 shortfall in funding for the University. The Chancellor
appoi nt ed to the commttee a cross section of the University
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community to prepare a cost reduction plan and to nake
recommendati ons to the Chancel |l or for consideration and acti on.

17. Jim Daley, a professor at the University, was appointed

chairperson of the commttee. The commttee's charge from the
Chancellor was to find ways to cut costs wthout |jeopardizing
student servi ces. The University's vision statenment was the

docunent containing the commttee's guiding principles. A guiding
principle, anong others, was to attract, develop and retain
excellent faculty and staff.

18. Despite this direction, the commttee did not consider the
principles outlined in the University's vision statenent. The
conmttee did not consider the job performance or contribution of
t he individuals whose positions were abolished. The conmttee did
not consider issues of diversity or discrimnation in making
deci si ons about abolishing positions. The commttee relied on the
recommendations of the heads of major University departnents in
maki ng their budgetary proposal to the Chancellor. The conmttee
expected the departnment heads to consider job perfornmance,
contributions nmade by individuals to the University, diversity and
di scrim nation.

19. Additionally, the commttee did not consider the affect that
the exercise of retention rights would have on the budgeting
pr ocess. Vickie Hlty, personnel director for the University,
carried out the lay off after being advised which positions would
be abol i shed. She was never consulted during the budget process
and kept in the strictest confidence the information she conpil ed
concer ni ng bunping rights.

20. The conmttee began by |looking at auxiliary services that
were not profitable. This did not include the auxiliary services
run by Hughes since they were profitable. Steve Elis, a 38 year
old male enployee at the University, operated the continuing
education auxiliary service. He had done so for 10 years.
Conti nui ng education operated at a loss. The continuing education
section was an auxiliary service which was pinpointed early in the
conmttee's process for consideration, since it was not
profitable.

21. The Chancellor directed the vice chancellors, deans and
executive directors of the University to prepare recommendations
to cut their budgets by 2% 4% and 7% These proposals were
submtted to the commttee for consideration

22. O manowski prepared the 2% 4% and 7% cost reduction
proposals for the areas under his authority. These areas included
the auxiliary services directed by Hughes. O manowski's proposals
i ncl uded abol i shment of Hughes' and Ellis' positions.
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23. From the proposals submtted by the vice chancellors, deans
and executive directors, the budget commttee accepted many of
their recommendations at the 1% 2% and 4% level resulting in a
reduction in costs totalling $1,001,094. The Chancell or accepted
the conmttee's recommendati ons.

24. Following the notice of abolishnment of Ellis' position as
adm ni strative program specialist 111, director of continuing
education, he exercised his retention rights to the position of
University registrar.

25. The registrar position was vacated by a |ongtinme enployee of
the University. The position was classified at the admnistrative
program specialist IV |evel. Wien the position was vacated, it
was audited and determned to be properly classified. The
supervisor of the registrar position decided to renove sone of the
duties of the position and it was subsequently downgraded by the
Departnent of Personnel to the admnistrative program speciali st
11 |evel. As a result of the downgrade, Ellis was eligible to
bunmp into the position.

26. For several weeks prior to the effective date of Elis' lay
off, he received training from the incunbent of the registrar
position in order to learn the duties of the position. Ellis
trained in the registrar position for 20 hours prior to assum ng
the duties of that position. Since Ellis' appointnent to the
position, he continues to neet with the former registrar once
every two weeks for further training. These training sessions
were initiated by EIlis.

27. As a result of the commttee's recommendations to the
Chancel |l or, nine unclassified positions were abolished for a total
savings in annual salaries of $310, 890. Seven vacant state
classified positions were abolished. These position paid salaries
of $164, 736. Six classified positions were abolished. These
positions included Hughes' and EIlis'. Three of the classified
positions abolished were held by incunbents who bunped into
positions at the sane pay and grade. University records reflect
a cost savings in salaries of $140,010. However, because of the
exercise of retention rights, this is an inaccurate reflection of
the savings to the University.

28. Two positions were transferred to different departnents.
This had no apparent cost savings effect. However, a collatera

effect of the decision to transfer one enployee's position to a
different departnment resulted in that enployee's decision to
retire. Margaret Mramtsu worked as a program assistant |1
mai ntaining faculty records for 16 and one half years at the
University. She was hired by the University when she was 57 years
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ol d.

29. In My, 1994, Mramtsu was advised that her position would
be reduced to one half time and transferred to the Personnel

Depart ment . She threatened to grieve this decision. In June
1994, Mramtsu was advised that her position would remain ful
time and be transferred to the Personnel Departnent. Mor am t su

felt that transferring her position to the Personnel Departnent
underm ned the integrity of the faculty records' section and that
it made it inpossible for her to perform her job. None of the
Uni versity campuses maintains faculty records under the Personne
Depart ment .

30. Mramtsu retired in June, 1994, feeling that she was coerced
into making this decision by the plan to reorganize. Mramtsu is
73 years ol d.

31. The Chancellor announced in a June 16, 1994, letter to the
Uni versity community the decisions nmade with regard to the budget.
In closing, the Chancellor also announced the pronotion of
O manowski and Edward Paris to the positions of Vice Chancellor
for Admnistration and Finance and Associate Vice Chancellor of
Adm ni stration and Finance, respectively. These appointnents are
subject to the Board of Regents' approval. Paris has previously
served for two years as InterimDi rector of Financial Services.

32. As a result of their appointnments to Vice Chancellor and
Associate Vice Chancellor, Onmanowski's incone increased $20, 000
per year, from $65,000 to $85,000. Paris' annual income increased
$19, 000, from $50,500 to $69, 500.

33. At no time during the commttee's deliberations over budget
issues were the $39,000 in salary increases for O manowski and
Paris considered. This is true even though the Chancellor's June
16, 1994, letter to the University conmmunity represented that she
made the announced budgetary decisions relying fully wupon the
recomendati ons of the budget commttee.

34. On August 29, 1994, Hughes' position was abolished and she
began working in the College in the position fornmerly held by

Curry. She was never offered training to perform the
adm ni strative program specialist Il duties in the College before
she assuned the position or thereafter. Hughes was not assi gned

any of Curry's job duties. She was assigned busy work.

35. Hughes was assigned only a few of Reeverts' duties which were

primarily social. Hughes was assigned to plan a retreat,
distribute an annual report and assist the Dean's wife in planning
a social gathering. Curry and Hughes inquired about Hughes'
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assi gnnment of duti es. They were told by the Dean that Hughes
woul d not be assigned any of the duties previously perforned by
Curry.

36. The Dean advised Curry that he did not know what to do wth
Hughes and that Hughes would make a ness of the job of advising
t he students. The Dean advised Jean Knudson, an adm nistrative
program specialist Ill in the College, that he wanted to get rid
of Hughes in three to four nonths because she had a high salary
and her skills were unknown. The Dean planned to assign duties to
Hughes whi ch were expendabl e.

37. In August, 1994, Curry assunmed Reeverts' posi tion.
Initially, Qurry was assigned all the duties she previously
performed and many of Reeverts' duties. Wen she conpl ai ned that
she had been denoted, was nmnaking $500 |ess each nonth and was
performng all her old duties and nore, she was told by the Dean
that if she was not happy with the assignnent of duties that she
coul d | ook for another job.

38. Curry was overworked by the assignnment of duties. Curry
agai n expressed her concern to the Dean about the work assignnent
in her new position. She was told that she could performthe work
assigned or it wuld be negatively reflected in her job
performance eval uation. Curry's duties continue to be under
consi deration by the Dean.

DI SCUSSI ON

A certified state enployee has a right to appeal a decision to |ay
her off. Section 24-50-125.5, CRS. (1988 Repl. Vol 10B). At
hearing, the enployee who has been laid off has the burden of
proof and the burden of going forward to establish that the
decision to lay her off was arbitrary, capricious or contrary to
rule or law. Renteria v. Colorado State Departnent of Personnel,
811 P.2d 797 (Colo. 1991). A presunption of regularity attaches
to the many admnistrative decisions nade on a daily basis by
state agenci es. Chiappe v. State Personnel Board, 622 P.2d 527
532 (Colo. 1981). However, if arbitrary and capricious action can
be shown, it may overcone any presunption of regularity.

Also, in an appeal in which age and sex discrimnation are
all eged, the burden at hearing is on the enployee to establish a
prima facie case of discrimnation. A prima facie case of

enpl oynent discrimnation in a lay off is established in this case
through the following facts: 1) that the affected individuals

belong to a protected class; 2) that they were treated |ess
favorably than other non-protected class nenbers by the enployer
in the admnistration of the lay off. See, MDonnell Dougl as

Corp. v. Geen, 411 U.S. 792 (1973).
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| f Conplainants nake a prima facie showi ng of discrimnation by
establishing the requisite facts, Respondent mnust then rebut the
presunption of discrimnation by presenting evidence of a
legitimate non-discrimnatory business reason for the allegedly
discrimnatory practice. 411 U S. at 802. If the enployer does
so, the burden then shifts back to Conplainants to establish by a
preponderance of the evidence, that Respondent's asserted business

reason for its action is a nmere pretext for unlaw ul
di scrimnation. St. Mary's Honor Center v. Hcks, 509 US |
113 S . _ , 125 L.Ed.2d 407 (1993). Evidence of pretext may be

either direct or indirect. Texas Departnent of Community Affairs
v. Burdine, 450 U. S. 248, 256 (1981).

Conpl ai nants argue that an order should be entered for them
because they have sustained their burden of proof to show age and
sex discrimnation. Conpl ai nants maintain that the evidence
presented supports both clains.

Conpl ai nants argue that their burden was to show that enployees
who were younger than thenselves were treated nore favorably
during the reorganization and lay off. Conpl ai nants mai ntain
that, in fact, they established that while many of the affected
positions in the reorganization and layoff were held by
i ndividuals over the age of 40, these enployees were younger than
Conpl ai nants and were treated nore favorably.

Conpl ai nants further argue, relying on the evidence presented with
regard to Steve Ellis, that the 38 year old nale enployee who
bunped into the registrar position after the position was vacated
and downgraded, was treated nore favorably because of his age and
sex. Conplainants presented evidence concerning his relationship
with O manowski in an effort to show that Ellis' contacts with the
Vice Chancellor nade his advancenent possible. Conpl ai nant s
further point to the fact that Elis received training before
assumng the duties of the registrar position. Conplainants argue
that Hughes experienced |ess favorable treatnent because her
position was selected for abolishnment by O manowski because he did
not |ike her and because she received no training in the College
of Busi ness.

Conpl ai nants further argue that O nmanowski m cro-nmanaged the
femal e enpl oyees under his supervision, that he or the University
as a general practice assisted nmales in placenent in state
classified positions at higher rates of pay, wile female
enpl oyees were appointed to unclassified positions at |ower rates
of pay.

Conpl ai nants presented several w tnesses who testified that in
separate incidents over an approximate five year period,
O manowski raised his voice in an inappropriate manner in the
wor kpl ace when addressing them Al the enployees addressed

95B007

10



i nappropriately by O manowski were fenales, except for one. Mst
of these enployees were O manowski's subordi nates, except for one
woman who was a professor. The incidents generally occurred when
t he enpl oyee cane to O manowski's office to discuss a work rel ated
issue. Cenerally, the remark nmade by O manowski was wth regard
to the enployee's presence in his office and he yelled at themto
"get out and stay out".

Respondent argues that Conplainants failed to establish any

evidence of discrimnation. Respondent maintains that the
isolated incidents pointed to by Conplainants do not amount to
di scrim nation. Respondent argues that the evidence established

that Ellis' position as registrar was not downgraded for the sole
pur pose of accomodating him And, it is argued by Respondent,
that he took the initiative to seek the training for the position,
the training was not engi neered by O nmanowski .

The Adm nistrative Law Judge agrees w th Respondent. There was
insufficient evidence upon which to conclude that the decision
made with regard to Conplainants' positions was discrimnatory.
Each instance relied on by Conplainants as evidence of
discrimnation was explained on the basis of legitimate non-
discrimnatory purposes and Conplainants failed to show that the
stated reasons for the actions was a pretext for discrimnation.
Further, while there was evidence of msconduct by individuals,
t hese instances were shown to be isolated m sconduct by individual
enpl oyees and did not establish a pattern of discrimnatory
treatnment of Conpl ainants or fenmales in general at the University.

The area which is of concern is the question whether the lay off
was arbitrary and capricious. The arbitrary and capricious
exercise of discretion can arise in three ways: 1) by neglecting
or refusing to procure evidence; 2) by failing to give candid
consideration to the evidence; and 3) by exercising discretion
based on the evidence in such a way that reasonable people nust
reach a contrary conclusion. Van de Vegt v. Board of
Commi ssi oners, 55 P2d 703, 705 (Col 0.1936).

The budget commttee failed to consider in its budgetary
del i berations the fact that O nmanowski and Paris would receive
$39,000 in raises at the same tinme that Conplainants' positions
wer e abol i shed. The evidence established that the cost savings
resulting from the abolishnment of Conplainants' positions was
specul ative at best. The conmttee was not privy to information
about the effect that the exercise of retention rights would have
on the budget process. Nor was the commttee fully apprised of
the plans that would be inplenented in the Auxiliary and the
Col | ege of Business followng the lay off.
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At nost, the abolishnent of Hughes' position saved the University
the $43,600 salary she was paid as the director of auxiliary
servi ces. However, there was evidence presented that the cost
savings realized by abolishing Hughes' position was actually
significantly |ess.

It was arbitrary and capricious action for the budget conmttee to
recommend the abolishment of Hughes' position when in fact it did
not have all the information necessary or available to nake an

i nfornmed recomendati on about the budget. The lay off of Hughes
and the resulting action affecting the positions of Curry and
Reeverts cannot be sustained in light of the arbitrary and

capricious nature of the decision making process proven to have
occurred here.

The ALJ can find no basis upon which to conclude that either party

is entitled to an award of attorney fees and costs under section
24-50-125.5, C.R'S. (1988 Repl. Vol. 10B).
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CONCLUSI ONS OF LAW

1. Conplainants failed to establish that the decision appeal ed
here was notivated by age or sex discrimnation.
2. The evidence established that the decision to lay off
Conpl ai nant Hughes was arbitrary and capri ci ous.
3. Neither party is entitled to an award of attorney fees and
costs.

ORDER
Respondent is ordered to reinstate Conplainant Hughes to her
position as an adm nistrative program specialist I, director of
auxiliary services. Respondent is further ordered to reinstate
Conpl ainants Curry and Reeverts to the positions they held prior
to the lay off. Conpl ai nants shall be paid all back pay and

benefits lost by them as a result of Respondent's arbitrary and
capricious action.

Dated this 19th day
of January, 1995, Margot W Jones
at Denver, Col orado. Adm ni strative Law Judge

CERTI FI CATE OF NAI LI NG

This is to certify that on the 19th day of January, 1995, | placed
true and correct copies of the foregoing INNTIAL DECI SION OF THE
ADM NI STRATIVE LAW JUDGE in the United States nmamil, postage
prepai d, addressed as foll ows:

Ronal d E. G egson

Attorney at Law

Gregson Law Ofices, P.C
1775 Mel l on Financial Center
1775 Sherman Street

Denver, CO 80203

Rosemary Augusti ne

Seni or Assi stant University Counsel
Ofice of University Counsel

Uni versity of Col orado at Boul der
Canpus Box 13, Regent Hall #203
Boul der, CO 80309-0013
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NOTICE OF APPEAL RIGHTS
EACH PARTY HAS THE FOLLOWING RIGHTS
1.To abide by the decision of the Administrative Law Judge ("ALJ").

2.To appeal the decision of the ALJ to the State Personnel Board ("Board”). To appeal the decision of
the ALJ, a party must file a designation of record with the Board within twenty (20) calendar
days of the date the decision of the ALJ is mailed to the parties and advance the cost therefor.
Section 24-4-105(15), 10A C.R.S. (1993 Cum. Supp.). Additionally, a written notice of appeal
must be filed with the State Personnel Board within thirty (30) calendar days after the decision
of the ALJ is mailed to the parties. Both the designation of record and the notice of appeal
must be received by the Board no later than the applicable twenty (20) or thirty (30) calendar
day deadline. Vendetti v. University of Southern Colorado, 793 P.2d 657 (Colo. App. 1990);
Sections 24-4-105(14) and (15), 10A C.R.S. (1988 Repl. Vol.); Rule R10-10-1 et seq., 4 Code of
Colo. Reg. 801-1. If a written notice of appeal is not received by the Board within thirty
calendar days of the mailing date of the decision of the ALJ, then the decision of the ALJ

automatically becomes final. Vendetti v. University of Southern Colorado, 793 P.2d 657 (Colo.
App. 1990).

RECORD ON APPEAL

The party appealing the decision of the ALJ - APPELLANT - must pay the cost to prepare the record on appeal.
The estimated cost to prepare the record on appeal in this case without a transcript is $50.00. The estimated
cost to prepare the record on appeal in this case with a transcript is $1,585.00. Payment of the estimated cost
for the type of record requested on appeal must accompany the notice of appeal. If payment is not received at
the time the notice of appeal is filed then no record will be issued. Payment may be made either by check or, in
the case of a governmental entity, documentary proof that actual payment already has been made to the Board
through COFRS. If the actual cost of preparing the record on appeal is more than the estimated cost paid by the
appealing party, then the additional cost must be paid by the appealing party prior to the date the record on
appeal is to be issued by the Board. If the actual cost of preparing the record on appeal is less than the
estimated cost paid by the appealing party, then the difference will be refunded.

BRIEFS ON APPEAL

The opening brief of the appellant must be filed with the Board and mailed to the appellee within twenty
calendar days after the date the Certificate of Record of Hearing Proceedings is mailed to the parties by the
Board. The answer brief of the appellee must be filed with the Board and mailed to the appellant within 10
calendar days after the appellee receives the appellant's opening brief. An original and 7 copies of each brief
must be filed with the Board. A brief cannot exceed 10 pages in length unless the Board orders otherwise.
Briefs must be double spaced and on 8 1/2 inch by 11 inch paper only. Rule R10-10-5, 4 Code of Colo. Reg. 801-
1.

ORAL ARGUMENT ON APPEAL

A request for oral argument must be filed with the Board on or before the date a party's brief is due. Rule R10-
10-6, 4 Code of Colo. Reg. 801-1. Requests for oral argument are seldom granted.
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PETITION FOR RECONSIDERATION

A petition for reconsideration of the decision of the ALJ must be filed within 5 calendar days after receipt of the
decision of the ALJ. The petition for reconsideration must allege an oversight or misapprehension by the ALJ,
and it must be in accordance with Rule R10-9-3, 4 Code of Colo. Reg. 801-1. The filing of a petition for

reconsideration does not extend the thirty calendar day deadline, described above, for filing a notice of appeal
of the decision of the ALJ.
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