STATE PERSONNEL BQOARD, STATE OF COLORADO
Case No. 94B174(C

JANET SANDOVAL,

Conpl ai nant

VS.

OFFI CE OF THE STATE AUDI TOR,

Respondent .

This consolidated case cane on for hearing before Admnistrative
Law Judge Robert W Thonmpson, Jr. on March 30, 1995. The hearing
reconvened for nine days between June 29, 1995 and January 19,
1996. Respondent was represented by Assistant Attorneys GCeneral
Laurie Rottersman and Maurice Knai zer. Conpl ai nant appeared and
was represented by Janes G lsdorf, Attorney at Law.

Respondent called the follow ng wtnesses: M ke Acinovic, Audit
Manager; Lou Skull, Audit Mnager; G nger MIIler, Program Manager;
Margaret Giego, former Audit Manager; Marcia WIIlians, Personnel
Adm nistrator; and Tinothy O Brien, State Auditor.

Conpl ai nant testified on her own behalf and called the follow ng
W t nesses: Heather Moritz, Managing Legislative Auditor; Mary
Lannigan Oto, former Auditor V;, Howard Atkins, fornmer Auditor V,
Alice Madden, Attorney at Law, Jerry Davies, Manager of Techni cal

and Consulting Services Section, Departnent of Personnel; Ken
Doby, Human Resources Speci ali st, Departnment of  Personnel;
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Charlene Byers, Audit Mnager; and Marcia WIIlians, Personnel
Adm nistrator for the State Auditor's Ofice.

The followi ng exhibits offered by respondent were admtted into
evi dence wi thout objection: 4, 5 9, 10, 12, 13, 15, 16, 17, 19,
20, 20A, 23, 24, 26, 27, 27A, 28, 29, 34, 36, 37, 38, 41-45, 47,
48, 51-56, 58, 92, 93, 96-100, 103, 104, 106, 109, 110, 113, 114
and 116. Admitted over objection were respondent's exhibits 1, 2,
11, 14, 22, 32, 60, 61, 79, 82-89, 102, 111, 140, 226, 227 and
228. Respondent's exhibits offered by the conplainant and
admtted w thout objection were: 30, 33, 35, 39, 46, 133, 178,
189, 199 and 212. Respondent's exhibit 175 was offered by the
conpl ai nant and adm tted over objection.

Conplainant's exhibits B, K and NT were admtted w thout
objection. Exhibits H (pages 1, 4-6, 24-31, 53, 54), | and U were
admtted over objection. Exhibits M and V were offered but not
adm tted.

MATTER APPEALED

Conpl ai nant appeals the denial of her grievance of a March 16,
1994 corrective action and the June 10, 1994 disciplinary
termnation of her enploynent. For the reasons set forth herein,
t he personnel actions are reversed.

| SSUES
1. Whet her respondent’'s actions were arbitrary, capricious or
contrary to rule or |aw,
2. Whet her conpl ai nant was di scri m nated agai nst on the basis of

age, gender or national origin, or as retaliation for the filing
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of a charge of discrimnation;

3. Whet her there was just cause for the term nation;

4. Whet her the R8-3-3 neeting was properly conduct ed;

5. Whet her conplainant is entitled to an award of attorney fees
and costs.

PRELI M NARY NMATTERS

On February 15, 1995, conplainant, through counsel, formally
wai ved her right to have her discrimnation clains investigated by
the Colorado Gvil R ghts D vision.

On June 23, 1995, the admnistrative law judge entered an order
pursuant to Rule R10-4-3 consolidating Case No. 94097, the appea
of the corrective action filed on My 10, 1994, with Case No.
94B174, the appeal of the disciplinary termnation filed on June
20, 1994.

A sequestration order was entered excluding the witnesses fromthe
hearing room until after they had testified. Excepted from this
order were conplainant and Gnger MIller, respondent's advisory
Wi t ness. Respondent's request to also except State Auditor Tim
O Brien fromthe order as an indi spensabl e wi tness was deni ed.

Respondent's June 23, 1995 notion in limne to exclude the
testinony of four witnesses not listed by conplainant until the
filing of her anended prehearing statenent was deni ed.
Respondent’'s notion in limne to preclude the discovery sought in
conplainant's second request for production of docunents was
deni ed. The tinme frame for responding to discovery requests was

94B174( C)



extended for 30 days from June 29, 1995.

At hearing on Cctober 26, argunent was heard on respondent's
nmotion in limne filed on COctober 24 to Iimt the testinony of
Jerry Davies and Ken Doby of the Departnent of Personnel regarding
t he PACE system on grounds that the PACE system was not binding on
the respondent and was therefore irrelevant. Respondent's notion
was denied on the nerits.

FI NDI NGS OF FACT

1. Conpl ai nant, Janet Sandoval, a 47 year-old H spanic fenale,
was enployed by the State Auditor's Ofice (SAO from August 1985
until her dismssal on June 10, 1994. She began her enpl oynent as
Auditor | and was pronoted through the systemuntil she becanme an
Auditor V in January 1990. She holds a naster's degree in public
adm ni strati on.

2. The SAO conducts performance and financial audits of state
agenci es. Tim OBrien served as State Auditor for approxi mately
11 years until his resignation effective Cctober 30, 1995. In

that capacity, OBrien was the appointing authority for all
classified enployees within the SAO O Brien was appointed by the
state legislature and was not a classified enployee. Deputy State
Auditors Dave Barba and Larry CQupton also are not wthin the
classified system Al other SAO enployees fall under the state
cl assified personnel system

3. An audit begins with a planning phase followed by a survey
phase, which consists of gathering information and conducting
interviews. Then a scope docunent is prepared, which includes an
estimate of how long the audit will take. The scope docunent is
the guide for the rest of the audit. The field work phase
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consists of data collection. This is followed by witten
findings, which identify the problens within the agency, the cause
and effect of the problens, and recomendations for future action.
The final audit phase is the witing of the report, which may go
t hrough several drafts before conpletion. Finally, there is an
oral presentation before the Legislative Audit Conmmttee, which
receives the final witten report.

4. The SAO did not perform annual performance appraisals of
enpl oyees until 1990. I nstead, the enployee was evaluated per
i ndividual audit. The SAO did not use a weighted factor system

5. Beginning in 1990, the SAO instituted a system of annual
enpl oyee performance evaluations based upon the calendar vyear.
Each auditor was assigned a nentor, who was an audit nanager.
The nentor would neet with the enpl oyee at | east once per year for
approximately fifteen mnutes to conduct the annual appraisal.
The annual appraisal would be based upon the individual, or "job
specific", audit appraisals. The nmentor would not necessarily be
the person who supervised the auditor on the audit. Interim
appraisals during the period of the audit were also perforned.
Al final enployee appraisals required the concurrence of the
managenent team consisting of the six audit nmanagers, the
personnel admnistrator, the two deputy state auditors and the
state auditor.

6. Beginning with calendar year 1993, the SAO began using a
wei ghted factor systemon its annual enployee eval uations, but not
on the job specific evaluations. The weighted factor system was
instituted upon the recommendati on of the Departnent of Personnel.

7. The SAO does not have a witten policy on the assignnent of
weights to factors. It is a common occurrence for supervisors to
94B174( 0O



use different weights. For instance, a rating of Good could fal
anywhere between the range of 2.51-3.00. G nger MIller, who was
conplainant's nentor, typically used a rating of 3.0 to designate
Good.

8. The audit managers are eval uated by the deputies on an annual
basi s. For these evaluations, the job specific, not the annua
appraisal form is used. The weighted factor systemis not used
by the deputies to evaluate audit nanagers.

9. It is the SAO policy that a Needs Inprovenent rating
automatically results in a corrective action for both job specific

and annual eval uati ons.

10. Conpl ainant's performance evaluation history through 1993 is
as foll ows:

Type of Appraisal Peri od CoveredPerformance Rating

I nteri nD8/85 - 12/85St andard

Fi nal 08/ 85 - 02/ 86Above Standard

I nteri nD2/ 86 - 06/ 86Above Standard

Fi nal 02/ 86 - 10/ 86Above St andard
Fi nal 10/ 86 - 06/ 87Above St andard
Fi nal 07/ 87 - 03/ 88CQut st andi ng

Fi nal 12/ 87 - 03/ 88Above St andard
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Fi nal 06/ 88 - 09/ 88CQut st andi ng

Fi nal 10/ 88 - 09/ 89Above St andard

I nterinD7/89 - 10//89Qut st andi ng

Fi nal 06/ 89 - 01/90CQut st andi ng

I nteri nD1/90 - 06/ 90Comrendabl e

Fi nal 01/ 90 - 10/ 90Conmmendabl e

Annual 01/ 90 - 12/ 90Conmendabl e

Fi nal 01/ 91 - 08/ 91Commendabl e

Fi nal 10/91 - 12/ 91Cood

Fi nal 09/90 - 12/ 91Needs | nprovenent

Annual 01/91 - 12/91Cood

Fi nal 01/92 - 07/92Cood

Fi nal 03/92 - 11/92Cood

Final 09/92 - 01/ 93Comrendabl e

Annual 01/ 92 - 12/ 92Cood

InterimO01/93 - 07/ 93Cood

Fi nal 01/93 - 10/ 93Cood
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InterinD7/93 - 11/ 93CGood

Annual 01/ 93 - 12/ 93Needs | nprovenent

11. Audit Manager Mke Acinovic supervised conplainant on an
audit of the Department of Corrections (DOC) from Septenber 1990
t hr ough Decenber 1991. Conpl ai nant was the "in-charge" auditor,
nmeani ng that she was the direct supervisor of the other auditors
working on the audit. The audit took place at the DOC central
office in Colorado Springs and included visits to each
correctional facility in the state. Acinovic did not conduct any
interim performance appraisals during this one year and three
nmonth audit. Acinovic assigned a rating of Needs |nprovenent for
conplainant's final audit appraisal. (Exhibit 11.) Acinovic did
not weight any evaluation factors. Acinovic testified that he
did not conduct an interim eval uati on because SAO policy was to do
interims only if the audit exceeded six nonths duration, and he
did not think that the DOC audit would last for as long as it did.
Conplainant filed a formal grievance of the Needs | nprovenent
rating. Her overall annual evaluation rating for 1991 was Good.

12. Acinovic did not assign weights to the particular factors
Four factors were rated Needs | nprovenent; four factors were rated
Qut standi ng. There was no performance pl an.

13. The first tine that conplainant was advi sed that her work was
deficient on the DOC audit was January 1992. This did not cone to
her attention until she saw the witten evaluation. Deputy Larry
Qupton sustained the evaluation at step 3 of the grievance
pr ocess. State Auditor O Brien then recommended nediation. At
that tine, Acinovic offered to renove the evaluation from
conplainant's file. Qupton would not allow this to be done.
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14. Audit Manager Lou Skull supervised conplainant on the Cost of
Federal Prograns (COFP) audit. The purpose of this audit was to
determ ne how nuch it costs the state for federal prograns. The
audit took place between June 1993 and January 1994. Skull did an
interim evaluation on Novenber 10, 1993 for the period July 1993
until Novenber 1993 and assigned conplainant a rating of Good.
(Exhibit 13.) Conpl ai nant was the in-charge auditor on this
audi t.
15. Conpl ai nant received another interimevaluation from Skull on
February 1, 1994, which included the period of the first interim
(Exhibit 17.) The overall performance rating was Needs
| npr ovenent .

16. The final evaluation for the COFP audit was issued in My
1994 with an overall performance rating of Needs |[|nprovenent.
(Exhibit 19.)

17. Skull considered certain job factors to be nore inportant
than others. The "top three", in his view, were supervision and
human resources managenent, findings/organizing/coordinating, and
witten communi cation. Skull did not advise conplainant that sone
factors were considered nore inportant than others. Conpl ai nant
received a rating of Unacceptable in witten conmunication.
Conplainant did not agree with the overall rating and filed a
gri evance.

18. The Legislative Audit Commttee received the final witten
report on the COFP audit in August or Septenber 1994, after

conpl ai nant' s di sm ssal

19. Skull would have given conplainant a rating of CGood for 1993
based upon her job
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performance in 1993.

20. Skull advised conpl ai nant that he woul d have rated her higher
on her evaluation if she had done as well on the first draft of
the report as she did on the second, but that her performance
rati ng woul d not be changed.

21. At the neeting between Skull and conplainant concerning
Skull's first interim evaluation of conplainant's perfornmance,
conpl ai nant was advi sed of no problem areas and was |eft believing
that her overall performance was satisfactory. They had net
approximately fifteen tines between July and Decenber, and Skul
did not provide any negative comments about her work during those
nmeetings. Conplainant did not receive any negative feedback unti
the tinme of the second interimevaluation on February 1, 1994. At
this tinme she was given an overall rating of Needs | nprovenent.

22. Skull did not assign weights to any of the nine factors
listed in the performance plan. (Exhibit 17.) Conpl ai nant was
not advi sed that some factors carried nore weight than others.

23. Conplainant received an interim rating of Good and a final
rating of Good on the Student FTE audit, which took place from
January until Cctober 1993, and a rating of Good on the COFP audit
for work done in 1993.

24. dnger Mller, as nentor, conpleted the 1993 cal endar year
performance apprai sal for conplainant, covering the period January
t hrough Decenber 1993. She did not supervise conplainant in 1993.
The appraisal, dated March 9, 1994 and signed by conplainant on
March 11, was based on two audits: the Student FTE audit and the
COFP audit. Conplai nant was rated Good on both of these audits in

94B174( Q)
10



1993. MIler gave equal weight to each audit and arrived at an
overal |l annual rating of Needs Inprovenent. (Exhibit 14.)

25. Wen two or nore audits are included in an annual eval uation,
MIler assigns equal weight to each audit. Wighting is done at
the discretion of the nanager; other mnanagers may weight the
respective audits differently.

26. Mller prepared the 1993 annual evaluation in January 1994.
On January 24, 1994, MIler recommended a Needs | nprovenent rating
at a neeting of the managenent team and the nanagenent team
approved the rating. OBrien did not attend this neeting.
Conpl ai nant was not present and was not inforned of the action
taken by the managenent comm ttee.

27. Ml ler advised conplainant of the inpendent 1993 annual Needs
| nprovenent rating on February 14, 1994. The apprai sal was not
issued until March 9. Conplainant received an overall rating of
2.50. Arating 2.51 would have been Good. (Exhibit 14.)

28. On March 16, 1994, Conpl ainant was given a corrective action
for poor job performance. This is the corrective action on appeal

in this proceeding. (Exhibit 16.) The corrective action was
issued by Larry Qupton as the appointing authority's "designee",
and required conplainant to: "Denonstrate a clear understanding
of data/findings in audit reports. Inprove witing skills to
elimnate the need for mjor revision, to nore clearly
communi cat e/ expl ain i ssues. Overall, denonstrate conpetency

expectations for the Auditor V level."

29. A corrective action plan was developed on April 4, 1994, to
be conpleted by May 2, subsequently extended to May 31. On May
10, conplainant filed a petition for hearing on the Step 4 denia

94B174( C)
11



of her grievance of the corrective action.

30. Mller testified that she recomended the corrective action
based on the February 1 Needs Inprovenent interim evaluation of
the COFP audit. On cross-examnation, she testified that the
corrective action stemmed from her recomendati on of a 1993 annual
Needs Inprovenent rating at the January 24 nmanagenent neeting.
Conpl ai nant believed at the tinme (and now argues) that the
corrective action resulted from her 1993 annual eval uation, which
was issued on March 9, 1994.

31. In her capacity of audit manager, Gnger MIller supervised
conpl ainant on conplainant's next audit, the Hazardous Materials
audi t. MIler provided conplainant with a performance plan and

witten expectations. (Exhibit 20A.)

32. Mller conpleted an interim performance appraisal for the
Hazardous Materials audit for the period January through April
1994 and assigned conplainant a rating of Needs |I|nprovenent.
(Exhi bit 20.)

33. Mller's mgjor concerns on the Hazardous Materials audit were
conplainant's witing deficiencies and factual inaccuracies.
Conpl ai nant was the in-charge auditor on this audit.

34. Mller assigned conplainant a rating of Needs |nprovenent on
the final evaluation for the Hazardous Materials audit, covering
the period January through My 1994, (Exhibit 24.) Mller did
not wei ght the eight factors, which she admts was an "oversight".
She assigned ratings of Needs Inprovenent to three factors, Good
to four factors, and Unacceptable in the area of witten
comuni cation. |f one Needs |nprovenent were changed to Good, the
overall rating would have been Good. Conpl ainant did not agree
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with the Needs Inprovenent rating. Conplainant disagreed with the
overal |l Needs | nprovenent rating.

35. Conplainant was not given a performance plan for cal endar
year 1994 following the 1993 Needs |nprovenent annual appraisal.
MIller admts that this was an "oversight". SAO policy is that
enpl oyees will receive a performance plan every year.

36. In Mller's view, one factual error in a report should result
in a rating of Needs Inprovenent.

37. As the in-charge auditor on the Hazardous Materials audit,
conpl ai nant directly supervi sed ot her enployees. She assigned one
enpl oyee a rating of Good on a performance eval uation. MIler
felt that the enpl oyee should have been rated |lower, and this was
taken into account in assigning conplainant a rating of Needs
| nprovenent on her own eval uati on.

38. Wthout factor weighting, MIler uses her own judgnent as to
the overall rating vis-a-vis the ratings assigned to the eight
i ndividual factors. The sane standard is not necessarily applied
to all of the enpl oyees whom she rates.

39. In April 1994, conmplainant met wth Deputy Larry Qupton
regarding her grievance of the corrective action for the Needs
| nprovenent annual evaluation. Qupton asked her if she was naking
attenpts to find enpl oynent el sewhere.

40. Mller frequently consulted wth Gupton on how to proceed on
the Hazardous Materials audit, conveying Qupton's w shes to the

conpl ai nant.

41. Conplainant's final performance evaluation on the Hazardous
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Materials audit, dated May 31, 1994, reflected different concerns
than were reflected in the previous interim evaluation. Factors
which were rated as Needs Inprovenent on the interim became Goods
on the final, and factors rated as Good on the interim becane
Needs Inprovenent on the final. The factor of witten
conmuni cation was rated Needs |nprovenent on both the interim and
the final

42. Conplainant was dismssed before the conpletion of the
Hazardous Materials audit report. Upon her dismssal, the report
had not yet gone through the staff process for finding and
correcting factual errors. She did not find out about the alleged
factual errors until Gnger Mller testified at hearing.

43. It is not uncommon for there to be differences of opinion
anong staff as to how a particular audit report should be witten.

44. Conpl ainant received the final performance evaluations for
the COFP audit and the Hazardous Materials audit on May 31, 1994.

She grieved both ratings. (Exhibits P and Q) A neeting was set
with Lou Skull and the conplainant for June 27. Conpl ai nant' s
enpl oynent was termnated on June 10, so she was not able to
pursue these grievances.

45. Howard Atkins, a white nmale audit manager, received overal
Needs Inprovenent ratings on his annual performance eval uations
for 1989 and 1990. Atkins was not issued a corrective action. He
was allowed to voluntarily denote to the position of Auditor V. A
position was created for himat the lower level. He did not incur
a salary |oss. Tim OBrien concurred in this outcone. At ki ns
retired in April 1994.

46. Since 1989, the Performance Appraisal for Col orado Enpl oyees
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(PACE) system has required that the rating factors on enployee
evaluations be assigned a weight and that this weighting of
factors be discussed with the enployee. The PACE system was
devel oped by the State Personnel Director.

47. By statute, enployee performance evaluations nust be done
annual | y. By rule, the evaluations nust be conpleted wthin
thirty days of the end of the evaluation period. In the absence
of a rating within that tine, the enployee is to be assigned a
rating of Good, or higher if the previous evaluation was higher
t han Good.

48. The State Departnent of Personnel issued the report of its
audit of the State Auditor's Ofice in March 1993. (Exhibit H)
In the report, the SAO was criticized for a lack of tineliness in
performng enployee performance appraisals. The report states
that the SAO nust conplete performance evaluations within thirty
days of the close of the evaluation period and to begin applying
weights to the factors rated. The report states that the SAO s
procedure of non-nunerical weighting was not in conpliance wth
the Director's Procedures and was unacceptable. Non- nuneri cal
wei ghting was not permtted subsequent to 1989.

49. Included in the above audit report is a February 22, 1993
letter fromTimOBrien to State Personnel Director Shirley Harris
indicating that the SAO would conme into conpliance wth the
requi renent of the weighting of factors. (Exhibit H Appendix C)

50. The PACE process set forth in the PACE manual (Exhibit 133)
was not pronulgated by rule or statute. The intent of the PACE
system is that it be binding on all agencies with classified
enpl oyees. An agency is not prohibited from adding job specific
factors to its appraisal form The purpose of the PACE systemis
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to encourage conmunication between a supervisor and an enpl oyee
regarding expectations, and to fairly evaluate an enployee's
per f or mance. The assignnment of weights establishes the relative
value of each factor. Wights should be assigned at the tine of
t he performance plan. If the factors are not weighted, it is
general ly presuned that all factors are of equal val ue.

51. According to Ken Doby, Human Resources Specialist for the
Departnent of Personnel since 1984 and the only trainer in the
PACE system consistency in the rating systemis very inportant.
The "majority rule” should be used in assigning a final rating to
an evaluation factor. For instance, when the conponents of a
factor are three Goods and two Commendabl es, the overall factor
rating should be Good. Doby is not aware of any state agencies
that are exenpt fromusing the PACE system

52. According to Ken Doby's cal cul ations, conplainant's rating on
the COFP audit should have been 2.8, which would be Good, not
Needs | nprovenent. The overall annual performance evaluation
rati ng shoul d have been 3.0, which woul d be Good.

53. Doby would not arrive at the same rating as did G nger
Mller. (See Exhibit 14.) On that -evaluation, conplainant
received a 2.50. A rating of 2.51 would have been an overall
CGood. Conpl ai nant was thus 1/100 of a point short of a GCood
eval uati on.

54. The final evaluation of the COFP audit (Exhibit 19) does not
give an indication of internal weighting of factors, so the
factors should be weighted equally. O the nine factors, five
were Good, one was Conmendabl e, and three were Needs | nprovenent.
The majority rule, if applied, would result in an overall rating
of Good.
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55. Using the majority rule, the nuneric rating for conplainant's
1991 job specific evaluation on the Departnent of Corrections
audit would be Good, not Needs |nprovenent. The nuneric rating of
3.3 reaches into the high end of the Good range.

56. The 1993 annual performance evaluation, which conplainant
received on March 9, 1994, was nore than 30 days past the end of
the performance cycle and, according to Doby, was untinely.
Therefore, the presunption is that the rating is Good. Tineliness
is an elenment of the system pursuant to the Rule R8-2-3.

57. According to Ken Doby, the annual performance eval uation
shoul d be based upon work perfornmed during the specified twelve-
nmonth period and should not include the evaluation of work done
before or after the evaluation tine frane.

58. It is Ken Doby's opinion that after-the-fact weighting is not
permtted. If an enployer adopts the majority rule system the

majority rule should be applied accurately and consistently.

59. Charlene Byers, an audit nanager, supervised conplainant on

five audits between 1988 and 1993. Byers testified that
conpl ainant was conpetent in all rating factors and conpared
favorably to other Auditor Vs. In her experience, it is always

necessary to do a certain anount of rewiting of audit reports
before the report is finalized.

60. Byers testified that there is variability within the SAO as
to whether weights are assigned to factors. She does not know if
weighting is required by the office enployee evaluation policy.
Byers testified that she has personal know edge of after-the-fact
wei ghting by sonme audit managers. It is her understanding that it
is optional as to whether a manager puts the weight on the
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performance planning formduring the performance planning stage.

61. Byers preferred not to use weights on an eval uation. Al l
factors were considered equally and were given equal weight. This
was her approach to the job specific performance eval uations on
audits. Wth respect to the annual performance eval uation, Byers
used the factor weighting system She testified that, on one
occasion, she changed the weights on an enployee appraisal in
order to produce a particular outconme, at the request of
"managenent”. It was nmade clear to her that "they" wanted a Needs
| nprovenent rating, not the Good rating she had intended to give
the enployee. As a result of this nandate, she had to mani pul ate
the weights in order to arrive at a Needs |Inprovenent annual
rating instead of a Cood. It was the feeling of managenent that
one audit was nore inportant than others and should be given nore
wei ght. Byers was not the audit manager; she conpleted the annua
evaluation in her role as nentor. It was not noted in the
performance plan of this particular enployee that one audit would
be consi dered nore inportant than others.

62. Byers received a Needs |nprovenent annual appraisal rating in
1993. She was not issued a corrective action, contrary to the
policy stated in the office manual. She was told by the deputies
that the Needs Inprovenent rating was a warning that she needed to
i mprove her performance, and that a corrective action would not
add anything to the evaluation. She was told that it was not her
turn to |l eave the office.

63. Byers has heard Deputy QGupton state at nmanagenent neetings
that he did not believe that conplainant could performthe job of
an Auditor V. He stated this at the January 24, 1994 neeting, as
well as three or four other tines over the preceding tw years.
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64. CQupton asked Byers to contact the conplainant and tell her
that, because Tim O Brien was on the PERA Board, if she applied
for a PERA disability her application mght be |ooked at
favorably. Byers comunicated this to the conplainant at Gupton's
request .

65. According to Byers, the SAO audit reports often contain
factual errors. It is her belief that a performance appraisal
does not necessarily reflect the quality of the work being done,
but rather reflects the perspective of the evaluator regarding the
person being evaluated. She would not agree with a practice that
calls for a Needs Inprovenent rating for even one factual error.

66. In 1988, a delegation agreenent for decentralized managenent
was executed by the SAO and the Departnment of Personnel. The
agreenment is still in effect. Under this agreenment, the Personnel

Director may review and overturn the actions of the state auditor,
but has never done so wth respect to the PACE system as
i mpl erent ed by the SAQ

67. The SAO adopted the PACE systemw th sone nodifications. The
wei ghting system and factor areas in the PACE manual (Exhibit 133)
are to be used by the SAQ

68. The SAO conducts performance evaluations on a cal endar year
basis, the evaluations to be conpleted within thirty days of the
end of the cal endar year. Performance planning is a requirenent
of the SAO as well as of the PACE system

69. OBrien nmet with conplainant on April 21, 1994 in connection
with conplainant's grievance of the corrective action. At this
neeting, OBrien asked for nore information concerning the
discrimnation charges, but conplainant was wunable to offer
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specific facts to support her clains. This was the only neeting
between the two to discuss conplainant's job performance prior to
the predisciplinary nmeeting of June 10, 1994.

70. In response to allegations of age, gender and national origin
discrimnation mnade by conplainant in her grievances, O Brien
sought information from various staff nmenbers and uncovered no
evidence of discrimnatory behavior within the SAO OBrien also

asked Madeline SaBell, the personnel admnistrator for the
Department of Human Services, to investigate conplainant's
al | egati ons. SaBell talked to conplainant and others, and

reported to OBrien that she did not find any incidents of
discrimnation within the SAQ

71. On May 2, 1994, OBrien issued a Step 4 decision denying
conpl ai nant's gri evance.

72. By letter dated June 2, 1994, OBrien scheduled a
predisciplinary nmeeting for June 6 to discuss conplainant's job
performance. O Brien stated: "During the neeting, | wll present
the information that has conme to ny attention. This neeting is
not a formal hearing but is for the purpose of gathering all

pertinent information. The nmeeting wll provide you wth an
opportunity to admt or refute said information and/or to provide
mtigating ci rcunst ances, prior to ny deci di ng whet her
disciplinary action is appropriate.” (Exhibit 51.) The neeting

was subsequently rescheduled at the request of conplainant's
attorney. (Exhibit 52.)
73. The predisciplinary neeting took place on June 10, 1994 at

11: 00 a.m Present were conplainant, attorney Al ice Madden,
O Brien and personnel admnistrator Marcia WIIians. O Brien
began the neeting with a statenent that the purpose was for
conplainant to provide him with mtigating information. In
94B174( 0O
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preparation for the neeting, conplainant had prepared an eight-
page statenment with various attachments consisting nostly of audit
report drafts. Conpl ainant intended to denonstrate to O Brien
that her drafts were simlar to the final drafts and that the |ow
performance evaluation ratings were not justified. At t or ney
Madden had seen the eight-page witten statenent but had not seen
the other docunents. Madden began to ask questions about the
appraisal form including how the various factors were weighted.
It was her intent to show that the evaluation formwas flawed and
did not accurately reflect conplainant's job performance. O Brien
interrupted Madden two or three tines, saying that that was not
the purpose of the neeting. He stated that the purpose of the
nmeeting was for him to get mtigating information and not to
answer questions about the appraisal form He was insistent that

he did not want to discuss the appraisal forns. Madden then
brought out a packet of docunents that included a chronol ogical
list of conplainant's prior performance appraisals. Meanwhi | e,

OBrien started to look at the docunents that conplainant had
given to himat the outset of the neeting. These were drafts of
audit reports. OBrien interrupted Madden by asking, "Have you
seen this?" Madden, thinking that he was referring to the eight-
page witten statenent, said that she had received it that day.
OBrien then said that if she had seen the docunents, it was a
violation of a state statute. Madden then realized that he was
referring to the docunents which had been in the possession of the
conpl ai nant, and she stated that she had not seen those docunents.
O Brien becane very angry and talked in a loud voice, insisting
t hat Madden had broken the |aw Conpl ai nant expl ained that she
had given the eight-page statenment to her attorney but had not

shown her the report drafts. Conpl ai nant then tried to explain
that the draft docunents she had presented to him weren't nuch
different from the final reports. OBrien remained very angry

over what he perceived as a public disclosure of confidential
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docunent s. It is unclear from the testinmony who actually closed
the neeting, but it was clear to all that any neani ngful dial ogue
had conme to a halt. They all nore or less got up together in a
gesture of concluding the neeting. The neeting lasted for
approximately twenty mnutes to one-half hour.

74. A followup neeting had previously been set for the afternoon
of June 10. Madden could not attend that neeting and asked
OBrien at the conclusion of the norning neeting if he would cal
her before he nmade a final decision, if the afternoon neeting
coul d not be postponed. O Brien stated that he woul d not postpone
the afternoon neeting, and he did not respond to Madden's request
for a phone call. Madden specifically asked that she be given an
opportunity to neet with OBrien again before the final decision
was nade.

75. The afternoon neeting had originally been schedul ed for 2:00.

At 1:00, conplainant received a phone call advising her that the
nmeeting had been set back to 3:30 p.m OBrien testified that the
delay was caused by the anount of tinme it took to issue
conpl ainant's final paycheck

76. At the 3:30 neeting, OBrien presented conplainant with the
letter termnating her enploynment. (Exhibit 53.) The neeting did
not last for nore than five m nutes.

77. OBrien stated in the termnation letter that conplainant's
overal | performance evaluations indicated a lack of occupationa
conpetence and that she was being dismssed for failure to conply
with standards of efficient service or conpetence and for wllfu
m sconduct. O Brien noted that the willful msconduct canme in the
form "of the wviolation of CRS 2-3-103.7, which stipulates
m sdeneanor sanctions against the knowi ng disclosure of an audit
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report prior to official release.” (Exhibit 53.)

78 . OBrien testified that the term nation decision was based on
his view of conplainant's job performance being substandard in the
area of data collection, analysis and comunication, in addition
to his concern that the state statute may have been conprom sed.
The statute prohibits the disclosure of audit reports except upon
an affirmati ve vote of the Legislative Audit Committee.

79. At the R8-3-3 neeting, the parties did not reach a discussion
of conplainant's job perfornmance issues.

80. The R8-3-3 neeting took place on a Friday. Madden asked
OBrien to wait until Mnday before nmaking a final decision in
order to give her a chance to talk to him again. O Brien
testified that he decided there was no need to wait until Monday.

81. In conjunction with his position of State Auditor, O Brien
was a nenber of the PERA Board of Trustees for eleven years.
OBrien admts telling Deputy Larry GQupton that if conplai nant had
a problem that they were not aware of, she needed to apply for
PERA disability benefits within 90 days of her termnation.
OBrien did not know of any reason why conplainant mght be
eligible for a disability retirement. This question was not asked
at the R8-3-3 neeting.

82. Conplainant testified that it was August 1994 when Charlene
Byers advised her that Larry Gupton suggested that she apply for a
PERA disability. She did not act on this information because she
had no reason to apply for a disability retirenment. She had never
i ndi cated to anyone that she had such a reason.

83. On June 9, 1994, +the day before the R38-3-3 neeting,
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conpl ai nant contacted the person within the SAO office who reviews
all audit reports and asked himif he would review her work and
provi de independent consultation. He agreed to do this, but
conpl ai nant was di sm ssed the foll ow ng day.

84. Conpl ainant was enployed as a word processor for a tenporary
agency from January to April 1995. She worked on a tenporary
appoi ntnent with the Division of Insurance from April to October
1995. She has not received any other offer of enploynent since
June 1994.

DI SCUSSI ON
A

In this de novo disciplinary proceeding, the burden is on the
agency to prove by a preponderance of the evidence that the acts
or om ssions on which the discipline was based occurred and that
just cause exits for the discipline inposed. Departnent of
Institutions v. Kinchen, 886 P.2d 700 (Colo. 1994). Conpl ai nant
bears the burden to prove by preponderant evidence that she was
discrimnated against on the basis of age, national origin or
gender, and that respondent's action wth respect to the
corrective action was arbitrary, capricious or contrary to rule or
law. The credibility of the witnesses and the weight to be given
their testinony are within the province of the admnistrative |aw
judge. Charnes V. Lobato, 743 P.2d 27 (Colo. 1987).

It is the role of the admnistrative law judge to weigh the
evi dence and fromthe evidence reach a conclusion. The "weight of
the evidence" is the relative value assigned to the credible
evidence offered by a party to support a particular position. The
weight is not quantifiable in the absolute sense and is not a
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gquestion of mathematics, but rather depends on its effect in
inducing a Dbelief. The standard that applies in this
admnistrative setting is "by a preponderance”. This standard of
proof has been expl ained as foll ows:

The preponderance standard requires that the prevailing
factual conclusions nmust be based on the weight of the

evi dence. If the test could be quantified, the test
woul d say that a factual conclusion nmust be supported by
51% of the evidence. A softer definition, however,

seens nore accurate; the preponderance test neans that
the fact finder, both the presiding officer and any
adm ni strative appeal authority, mnust be convinced that
the factual conclusion it chooses is nore likely than
not .

Koch, Administrative Law and Practice, Vol. | at 491 (1985)
(enphasi s supplied).

To sustain a finding of the truth of the assertions, the party
with the burden of proof nmust do nore than put the mnd of the
trier of fact in a state of equilibrium |t has been said:

[ T] he burden of persuasion entails nore than nerely producing
evi dence which would tend to put the court's mnd in a
state of equilibrium with respect to whether a certain
fact exists or not and if, at the close of the evidence,
this is the situation, then the decision nust go against
the party who has the burden of persuasion on the
particul ar issue in question.

Johnson v. Barton, 251 F. Supp. 474, 476 (WD. Va. 1966).

If the evidence weighs evenly on both sides, the finder of fact
nmust resolve the question against the party having the burden of
pr oof . People v. Taylor, 618 P.2d 1127 (Colo. 1980). See also
Charnes v. Robinson, 772 P.2d 62 (Col 0. 1989).
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Respondent did not satisfy its burden to prove by preponderant

evi dence that conplainant's job performance constituted failure to
conply with standards of efficient service or conpetence, or that

conpl ai nant engaged in wllful msconduct. R8-3-3(C (1) and (2),

4 Code Colo. Reg. 801-1. Conpl ai nant' s performance eval uation
hi story does not lend itself to a conclusion that there was just

cause for the disciplinary termnation. Nor can it be concluded
from the evi dence t hat conpl ai nant vi ol at ed t he SAO
confidentiality statute.

The record supports a finding that the enployee appraisal system
as inmplemented by the SAO was unevenly applied and |[|acking
sufficiently objective standards on which to base a disciplinary
termnation. This is true of both the job specific and the annual
eval uations. Substantial weight is given to the testinony of Ken
Doby, who has participated in the devel opnent of the PACE system
since 1984 and is the sole Departnent of Personnel trainer in the
purposes and objectives of enployee appraisals in the state
classified system

B.

The actions of the appointing authority at the predisciplinary
nmeeting cannot be justified from the standpoint of a reasonable
and prudent adm nistrator. Al participants in the neeting agree
that the neeting was cut short and did not reach its natural
concl usi on. The appointing authority admtted that they did not
get to a discussion of conplainant's job perfornance. Under the
circunstances, it was unreasonable for the appointing authority to
refuse to once again neet with conplainant's attorney prior to
making a final decision. There is no evidence that an energency
exi sted. Conplainant was not a threat to herself or others. No
reason was given for the appointing authority's refusal to foll ow
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up with conplainant's counsel. There is no reason why the
deci sion absolutely had to nade in the afternoon of the day of the
nmeeting. Conplainant's request for a followup to the neeting was
not unreasonabl e and should have been granted in the interests of
fai rness and conpl et eness.

The predisciplinary nmeeting mandated by Rule R8-3-3(D), 4 Code
Col 0. Reg. 801-1, is designed for the exchange of information and
is analogous to a sentencing hearing in a crimnal context. At a
sentencing hearing, the sentencing judge is required to listen to
what ever the defendant has to say. The judge is not free to pick
and choose what he wants to hear, or what he thinks is relevant,
because the defendant has a right to allocution, which is defined
as foll ows:
Formality of court's inquiry of defendant as to whether he
has any |egal cause to show why judgnent should not be
pronounced against him on verdict of conviction; or,

whether he would like to nmake statenment on his behal f
and present any information in mtigation of sentence.

Black's Law Dictionary at 76 (6th ed. 1990).

The enpl oyee at a predisciplinary neeting should not be limted in
any way, short of a filibuster, in presenting a case for
mtigation of sanction. As a sentencing judge may have a penalty
range to choose from an appointing authority has a range of
penalties (Rule R8-3-3(A)) to contenplate in inposing discipline.
The alternatives nust be justly balanced in view of all available
i nformation. Disciplinary termnation, the death penalty of
personnel actions, should not be |ightly regarded.

Janet Sandoval, a nine-year enployee, had a right at the R8-3-3
neeting to present her case in full, wthout restriction. The
appointing authority could subsequently disregard or disbelieve

94B174( C)
27



the conplainant's statenents, but he is required to listen and to
candi dly consi der.

It was also inproper for the appointing authority to take into
account his perception that the confidentiality statute had been
violated in making the term nation decision. In order for the
appointing authority to consider a possible violation of the
statute in termnating conplainant's enploynent, he would have to
give notice to conplainant that this issue would be taken into
account. The notice of the R8-3-3 neeting included only the issue
of conplainant's job performance. Wen a new issue canme to |ight,
anot her neeting upon notice was called for. Conpl ai nant was not
advi sed that a second issue would be considered, and conplainant's
attorney was not afforded the opportunity, which she requested, to
neet again with the appointing authority, or to at least talk by
phone.

C

Conpl ai nant's 1993 annual perfornmance evaluation was untinely and
shoul d have received a rating of Good. Director's Procedure P8-2-
5(C), 4 Code Colo. Reg. 801-2; Rules R8-2-1 and R8-2-3, 4 Code
Colo. Reg. 801-1. Additionally, ~conplainant's actual job
performance during the evaluation period, calendar year 1993, was
rated Good. The Needs Inprovenent rating was consequently founded
in ratings of Good. And, the del egated supervisor wongly failed
to comunicate the prelimnary overall performance appraisa
rating to the enployee prior to formal agency review of the
rating. Director's Procedure P8-2-4(D), 4 Code Colo. Reg. 801-2.
The Needs Inprovenent rating thus falls and cannot provide the
necessary foundation for a dism ssal.

The admnistrative law judge is not persuaded by the agency's
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contention that audit work does not lend itself to annual enpl oyee
apprai sals because the work carries over from one year to the

next . There is no logical reason why an enployee's performance
cannot be |ooked at over a period of twelve nonths, even if a
particular audit is not conpleted in that tine frane. Such a

circunstance would sinply be a consideration for note during the
eval uation process. By its own policy, respondent is required to
consi der only work performed during the subject evaluation period.
The lack of annual performance planning is also inexcusable.
Policy 8-2-(B), 4 Code Colo. Reg. 801-1; Director's Procedure P8-
2-3, 4 Code Col 0. Reg. 801-2.

D.

Conpl ai nant contends that the March 16, 1994 corrective action
resulted from her 1993 annual evaluation issued on March 9.
Respondent's only evidence on this point is the inconsistent
testinony of Gnger Mller, who testified that her recomendation
of a corrective action was based on the February 1 interim
evaluation on the COFP audit, but who also indicated that it was
based on the 1993 annual Needs Inprovenent rating. The corrective

action, itself, does not specify a basis. It is found that the
corrective action was based on the annual appraisal and was not
war r ant ed. Even wthout this finding, the COFP interim

eval uation, issued a week follow ng the managenent team s deci sion
to issue a Needs |nprovenent annual rating, is highly suspect and
woul d not sustain a corrective action.

E.

Respondent stated in closing argunent that the relevance of the
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testinony of the DOC audit conducted in 1990-91 (to which
conpl ainant objected) was that the testinmony showed that
conplainant could not see or understand that she needed to
inprove. There is no evidence that the appointing authority took
into account the DOC job specific evaluation in concluding that
conplainant's job performance warranted dismssal, which would
have been difficult when her overall annual rating for that year
was Good. Al so, there was no performance planning on this audit,
no factor weighting, no interim appraisals over a period of one
year and three nonths (contrary to SAO practice), and the
evaluator ended up offering to rescind the appraisal. The
testinony concerning the DOC audit was of little or no val ue.

E.

Section 2-3-103.7, CRS. (1980 Repl.Vol. and 1995 cum supp.)
provi des:

D scl osure of reports before filing. (1) Any state enpl oyee
or other individual acting in an oversight role as a
menber of a conmttee, board, or conmssion who
willfully and know ngly discloses the contents of any
report prepared by or at the direction of the state
auditor's office prior to the release of such report by
a mpjority vote of the conmttee as provided in section
2-3-103 (2) is guilty of a msdeneanor and, upon
conviction thereof, shall be punished by a fine of not
nore than five hundred doll ars.

(2) This section shall not apply to necessary comunication
of enployees of the state auditor's office or enployees
of any person contracting to provide services for the
state auditor's office with those persons necessary to
conplete the audit report or with other state agencies
i nvol ved with conparabl e reports.

The evidence is insufficient to establish that a violation of the
above statute occurred. It is found that conplainant did not
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di scl ose the contents of the draft reports. Nonet hel ess, if the
al |l eged disclosure had occurred, it is likely that the disclosure
woul d be protected by the attorney/client privilege, given these
ci rcunst ances. (Respondent’'s counsel had access to draft audit
reports without an affirmative vote of the commttee.)

G

Conpl ai nant established a prinma facie case of age, national origin
and gender discrimnation by show ng that she is a nenber of each
protected group, was qualified for the position and suffered an
adverse enploynent consequence, termnation. McDonnel | Dougl as
Corp. v. Geen, 411 U. S 792 (1973). Conplainant is over the age
of 40 (See Age Discrimnation in Enploynment Act, 29 U S. C 88
621- 634 (1988)), H spanic and fenal e.

Respondent successful l'y rebutted this presunption of
discrimnation by articulating a non-discrimnatory justification,
poor job performance, for the allegedly discrimnatory act.
McDonnel | Douglas, 411 U S. at 802. Conplainant did not prove by
preponderant evidence that respondent's asserted reason for the
termnation was a nmere pretext for discrimnation. Texas
Departnent of Community Affairs v. Burdine, 450 U S. 248, 254
(1981). Sinply proving that the enployer's stated reasons for the
personnel action are false does not conmpel a finding in favor of
the enployee. Conplainant failed to carry her ultimate burden to
prove that respondent's action was the result of intentional
discrimnation rather than being personally notivated. St. Mary's
Honor Center v. Hcks, 509 US __ , 113 SSCG._, 125 L.Ed.2d 407
(1993).

I

94B174( Q)
31



Respondent's personnel actions were groundl ess. The appointing
authority's conduct at the predisciplinary neeting, together wth
his rush to judgnent, constitutes bad faith. Conpl ainant is
entitled to an award of her attorney fees and costs pursuant to 8
24-50-125.5, CR S. of the State Personnel System Act.

CONCLUSI ONS OF LAW

1. Respondent's actions were arbitrary, capricious or contrary
torule or |aw

2. Conpl ai nant was not discrimnated against on the basis of
age, gender or national origin, or as retaliation for the filing
of a charge of discrimnation.

3. There was not just cause for the term nation.

4. The R8-3-3 neeting was not properly conducted.

5. Conplainant is entitled to an award of attorney fees and
costs.

ORDER

The corrective action and the disciplinary termnation are
resci nded. Conpl ai nant shall be reinstated to her fornmer position
with full back pay and benefits, |ess any substitute inconme or
unenpl oynment conpensati on. Respondent shall pay to conpl ai nant
her incurred attorney fees and costs in accord with 8§ 24-50-125.5,
CRS.
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DATED this day of
March, 1996, at Rober t W Thonpson, Jr.
Denver, Col orado. Adm ni strative Law Judge

CERTI FI CATE OF NAI LI NG

This is to certify that on the day of March, 1996, | placed
true copies of the foregoing INTIAL DECISION OF THE
ADM NI STRATIVE LAW JUDGE in the United States mil, postage

prepai d, addressed as foll ows:

James R G| sdorf
Attorney at Law
1390 Logan Street, Suite 402
Denver, CO 80203

and in the interagency mail, addressed as foll ows:

Mauri ce G Knai zer

Deputy Attorney General

State Services Section

1525 Sherman Street, 5th Fl oor
Denver, CO
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NOTI CE OF APPEAL RI GHTS

EACH PARTY HAS THE FOLLOW NG RI GHTS

1. To abide by the decision of the Admnistrative Law Judge
("ALJ").

2. To appeal the decision of the ALJ to the State Personnel
Board ("Board"). To appeal the decision of the ALJ, a party nust
file a designation of record with the Board within twenty (20)
cal endar days of the date the decision of the ALJ is nmailed to the
parties. Section 24-4-105(15), 10A C.RS. (1993 CQum Supp.).
Additionally, a witten notice of appeal nust be filed with the
State Personnel Board within thirty (30) calendar days after the
decision of the AL is nmuiled to the parties. Both the
designation of record and the notice of appeal nust be received by
the Board no later than the applicable twenty (20) or thirty (30)
cal endar day deadline. Vendetti v. University of Southern
Col orado, 793 P.2d 657 (Colo. App. 1990); Sections 24-4-105(14)
and (15), 10A CRS. (1988 Repl. Vol.); Rule R10-10-1 et seq., 4
Code of Colo. Reg. 801-1. If a witten notice of appeal is not
received by the Board within thirty cal endar days of the mailing
date of the decision of the ALJ, then the decision of the ALJ
automatically beconmes final. Vendetti v. University of Southern
Col orado, 793 P.2d 657 (Colo. App. 1990).
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RECORD ON APPEAL

The party appealing the decision of the ALJ nust pay the cost to
prepare the record on appeal. The estimated cost to prepare the
record on appeal in this case without a transcript is $50.00.
Paynent of the preparation fee may be made either by check or, in
the case of a governnental entity, docunentary proof that actua
paynment already has been made to the Board through COFRS.

Any party wishing to have a transcript nade part of the record
should contact the State Personnel Board office at 866-3244 for
informati on and assistance. To be certified as part of the record
on appeal, an original transcript nust be prepared by a
disinterested recognized transcriber and filed with the Board
within 45 days of the date of the notice of appeal

BRI EFS ON APPEAL

The opening brief of the appellant nust be filed wth the Board
and mailed to the appellee within twenty cal endar days after the
date the Certificate of Record of Hearing Proceedings is mailed to
the parties by the Board. The answer brief of the appellee nust
be filed with the Board and nailed to the appellant within 10
cal endar days after the appellee receives the appellant's opening
brief. An original and 7 copies of each brief nust be filed with
t he Board. A brief cannot exceed 10 pages in length unless the
Board orders otherwi se. Briefs nust be double spaced and on 8 1/2
inch by 11 inch paper only. Rule R10-10-5, 4 CCR 801-1.

ORAL ARGUMENT ON APPEAL
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A request for oral argunent nust be filed with the Board on or
before the date a party's brief is due. Rule R10-10-6, 4 CCR 801-
1. Requests for oral argunent are sel dom grant ed.

PETI TI ON FOR RECONSI DERATI ON

A petition for reconsideration of the decision of the ALJ nust be
filed within 5 cal endar days after receipt of the decision of the
ALJ. The petition for reconsideration nust allege an oversight or
m sappr ehension by the ALJ, and it nust be in accordance with Rule
R10- 9- 3, 4 CCR 801-1. The filing of a petition for
reconsi deration does not extend the thirty cal endar day deadli ne,
descri bed above, for filing a notice of appeal of the decision of
the ALJ.
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