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Dear Mr. Freeman,

Enclosed for Berry Petroleum Company’s records, you will find Berry’s copy, with original signatures, of the
recently executed Compliance Order on Consent. Please remember that this agreement is subject to a thirty-
day public comment period, as further described in paragraph 47 of the document. If the Division receives any
comments during this period we will contact your office to discuss. Also, please be advised that the first page
of the Order was changed for the purpose of placing the assigned Order Number on the final document.

If you have any questions, please do not hesitate to contact me at (303) 692-3598 or by electronic mail at
michael.harris@state.co.us.

Sincerely,

Michael Harris

Enforcement Unit
WATER QUALITY CONTROL DIVISION
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ec:  Aaron Urdiales, EPA Region VIII
Dick Parachini, Watershed Program, CDPHE
Gary Beers, Permits Unit, CDPHE
Nathan Moore, Permits Unit, CDPHE
Carolyn Schachterle, OPA, CDPHE
David Neslin, COGCC
Tom Roan, Colorado Attorney General’s Office
Craig Stewart, Holland & Hart



COMPLIANCE ORDER ON CONSENT NUMBER: SC-091007-1

IN THE MATTER OF: BERRY PETROLEUM COMPANY
CDPS PERMIT NO. COR-030000
CERTIFICATION NO. COR-039733
GARFIELD & RIO BLANCO COUNTIES, COLORADO

The Colorado Department of Public Health and Environment (“Department™), through the Water Quality
Control Division (“Division™), issues this Compliance Order on Consent (“Consent Order™), pursuant to
the Division’s authority under §25-8-602 and 605, C.R.S. of the Colorado Water Quality Control Act
(“the Act™), §§25-8-101 to 703, C.R.S., and its implementing regulations, with the express consent of
Berry Petroleum Company (“Berry”). The Division and Berry may be referred to collectively as “the
Parties.”

STATEMENT OF PURPOSE

1. The mutual objectives of the Parties in entering into this Consent Order are to resolve, without further
litigation, civil penalties for the alleged violations cited herein and in the Department’s Complaint for
Injunction and Penalties, Case Number: 2008-CV-100, which was filed with Garfield County District
Court on April 15, 2008.

DIVISION’S FINDINGS OF FACT AND DETERMINATION OF VIOLATIONS

2. Based upon the Division’s investigation into and review of the compliance issues identified herein,
and in accordance with §§25-8-602 and 605, C.R.S., the Division has made the following
determinations regarding Berry and Berry’s compliance with the Act and its stormwater permit
certification for construction activity.

3. Atall times relevant to the violations cited herein, Berry was a Delaware corporation in good standing
and registered to conduct business in the State of Colorado.

4. Berry is a “person” as defined by §25-8-103(13), C.R.S. and its implementing permit regulation, 5
CCR 1002-61, §61.2(73)
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10.

11.

In 2006, Berry initiated construction activities associated with oil and gas production and/or
exploration at various locations within rural Garfield County, Colorado (the “Project”).

The activities of Berry, as described above, constitute “industrial activity” that is subject to regulation
under the Colorado Discharge Permit System (“CDPS”) General Permit, Number COR-030000, for
Stormwater Discharges Associated with Construction Activity (the “Permit”), in accordance with 5
CCR 1002-61, §61.3.

The Division provided Berry Certification Number COR-039733 authorizing Berry to discharge
stormwater from the construction activities associated with the Project to Parachute Creek, under the
terms and conditions of the Permit. Certification Number COR-039733 remains in effect until June
30, 2012 or until Berry inactivates permit coverage.

Parachute Creek is “state waters” as defined by §25-8-103(19), C.R.S. and its implementing permit
regulation, 5 CCR 1002-61, §61.2 (102).

Pursuant to 5 CCR 1002-61, §61.8, a permittee must comply with all the terms and conditions of a
permit and violators of the terms and conditions specified in a permit may be subject to civil and
criminal liability pursuant to §§25-8-601 through 612, C.R.S.

Deficient and/or Incomplete Stormwater Management Plan

Pursuant to Part I. B. of the Permit, Berry is required to prepare and maintain a Stormwater
Management Plan (“SWMP”) that identifies Best Management Practices (“BMPs”) that, when
implemented, will meet the terms and conditions of the Permit. The SWMP is required to identify
potential sources of pollution, which may be reasonably expected to affect the quality of stormwater
discharges associated with construction activity from the Project. In addition, the plan is required to
describe and ensure the implementation of BMPs, which will be used to reduce the pollutants in
stormwater discharges associated with construction activity.

Pursuant to Part I. C. of the Permit, the Project’s SWMP shall include, at a minimum, the following
items:

a.  Site Description — The SWMP shall clearly describe the construction activity, including:
i.  The nature of the construction activity.
ii.  The proposed sequence for major activities.
iii.  Estimates of the total area of the site and the area of the site that is expected to
undergo clearing, excavation or grading.
iv. A summary of any existing data used in the development of the construction plans or
SWMP that describe the soil or existing potential for soil erosion.
v. A description of the existing vegetation at the site and an estimate of the percent
vegetative ground cover.
vi. The location and description of all potential pollution sources, including ground
surface disturbance, vehicle fueling, storage of fertilizers or chemicals, etc.
vii.  The location and description of any allowable sources of non-stormwater discharge,
such as springs, landscape irrigation return flow, construction dewatering and concrete
washout.
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viii.  The name of the receiving water(s) and the size, type and location of any outfall or, if
the discharge is to a municipal separate storm sewer, the name of that system, the
location of the storm sewer discharge, and the ultimate receiving water(s).

b.  Site Map — The SWMP shall include a legible site map(s), showing the entire site, identifying:
i.  Construction site boundaries.
ii.  All areas of ground surface disturbance.
iii.  Areas of cut and fill.
iv.  Areas used for storage of building materials, equipment, soils or wastes.
v.  Locations of dedicated asphalt or concrete batch plants.
vi.  Locations of all structural BMPs
vii.  Locations of all non-structural BMPs.
viii.  Locations of springs, streams, wetlands and other surface waters.

c. Stormwater Management Controls - The SWMP must include a description of all stormwater
management controls that will be implemented as part of the construction activity to control
pollutants in stormwater discharges, including:

i. SWMP Administrator — The SWMP shall identify a specific individual(s), position or
title that is responsible for developing, implementing, maintaining and revising the
SWMP.

ii.  Identification of Potential Pollutant Sources — The SWMP shall identify and describe
those sources determined to have the potential to contribute pollutants to stormwater
discharges.

iii. Best Management Practices (BMPs) for Stormwater Pollution Prevention — The
SWMP shall identify and describe appropriate BMPs that will be implemented at the
facility to reduce the potential of pollution sources to contribute pollutants to
stormwater discharges. The SWMP shall clearly describe the installation and
implementation specifications for each BMP identified in the SWMP.

(1) Structural Practices for Erosion and Sediment Control — The SWMP shall
clearly describe and locate all structural practices implemented at the site to
minimize erosion and sediment transport. Practices may include, but are not
limited to: straw bales, wattles/sediment control logs, silt fences, earth dikes,
drainage swales, sediment traps, subsurface drains, pipe slope drains, inlet
protection, outlet protection, gabions, and temporary or permanent sediment
basins.

(2) Non-Structural Practices for Erosion and Sediment Control — The SWMP shall
clearly describe and locate all non-structural practices implemented at the site
to minimize erosion and sediment transport. Description must include interim
and permanent stabilization practices, and site-specific scheduling for
implementation of the practices. Non-structural practices may include, but are
not limited to: temporary vegetation, permanent vegetation, mulching,
geotextiles, sod stabilization, slope roughening, vegetative buffer strips,
protection of trees, and preservation of mature vegetation.

Berry Petroleum Company
Compliance Order on Consent
Page 3 of 13



(3) Phased BMP Implementation — The SWMP shall clearly describe the
relationship between the phases of construction and the implementation and
maintenance of BMPs. The SWMP must identify the stormwater management
controls to be implemented during the project phases, which can include, but
are not limited to, clearing and grubbing, road construction, utility and
infrastructure installation, vertical construction, final grading and final
stabilization.

(4) Materials Handling and Spill Prevention — The SWMP shall clearly describe
and locate all practices implemented at the site to minimize impacts from
procedures or significant materials that could contribute pollutants to runoff.

(5) Dedicated Concrete or Asphalt Batch Plants — The SWMP shall clearly
describe and locate BMPs to control stormwater pollution from dedicated
concrete batch plants or dedicated asphalt batch plants.

(6) Vehicle Tracking Control — The SWMP shall clearly describe and locate all
practices implemented at the site to control potential sediment discharges from
vehicle tracking.

(7) Waste Management and Disposal, Including Concrete Washout — The SWMP
shall clearly describe and locate the practices implemented at the site to control
stormwater pollution from all construction site wastes, including concrete
washout activities.

(8) Groundwater and Stormwater Dewatering — The SWMP shall clearly describe
and locate the practices implemented at the site to control stormwater pollution
from the dewatering of groundwater or stormwater from excavations, wells, etc.

d. Final Stabilization and Long-Term Stormwater Management — The SWMP shall clearly
describe the practices used to achieve final stabilization of all disturbed areas at the site, and
any planned practices to control pollutants in stormwater discharges that will occur after
construction operations have been completed at the site.

e. Inspection and Maintenance — The SWMP shall clearly describe the inspection and
maintenance procedures implemented at the site to maintain all erosion and sediment control
practices and other protective practices in good and effective operating condition.

12. On April 3, 2008, a representative of the Division conducted a site visit at the Project pursuant to the
Division’s authority under §25-8-306, C.R.S.

13. On April 14, 2008, a representative from the Division (the “Inspector”) conducted an on-site
inspection of the Project pursuant to the Division’s authority under §25-8-306, C.R.S.

14. During the April 14, 2008 inspection, the Inspector reviewed the Project’s SWMP and identified the
following deficiencies, as described in paragraphs 14(a-d) below:

a.  The site map did not indicate the areas of cut and fill at the Project.

b.  The site map did not include the locations of structural BMPs at the Project.

c. The SWMP made reference to a SPCC plan to be utilized for spill response and cleanup.
However, no SPCC plan was included with the SWMP or available during the inspection.
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15:

16.

17.

18.

19.

20.

d. The SWMP did not clearly describe the relationship between the phases of construction and
the implementation and maintenance of BMPs at the site.

The Division has determined that Berry failed to prepare and maintain a complete and accurate
SWMP for the Project.

Berry’s failure to prepare and maintain a complete and accurate SWMP for the Project constitutes
violations of Part I. B. and Part I. C. of the Permit.

Failure to Implement and/or Maintain
Best Management Practices to Protect Stormwater Runoff

Pursuant to Part I. C. 3. c. of the Permit, Berry is required to implement BMPs to minimize erosion
and sediment transport. The Permit specifies that structural site management practices may include,
but are not limited to: straw bales, wattles/sediment control logs, silt fences, earth dikes, drainage
swales, sediment traps, subsurface drains, pipe slope drains, inlet protection, outlet protection,
gabions, and temporary or permanent sediment basins. The Permit specifies that non-structural site
management practices may include, but are not limited to: temporary vegetation, permanent
vegetation, mulching, geotextiles, sod stabilization, slope roughening, vegetative buffer strips,
protection of trees and preservation of mature vegetation.

Pursuant to Part I. D. 2. of the Permit, Berry is required to select, design, install, implement and
maintain appropriate BMPs for all potential pollutant sources at a site, following good engineering,
hydrologic and pollution control practices.

Pursuant to Part 1. B. 3. of the Permit, Berry is required to implement the provisions of the SWMP, as
written and updated, from the commencement of construction activity until final stabilization is
complete.

The Division has determined that Berry failed to implement and/or maintain functional BMPs at the
Project, as described in paragraphs 20(a—h) below:

a.  During the April 3, 2008 site visit, the Division representative observed disturbed soil along
the constructed road leading up to the Garden Gulch area at the Project. The disturbed area
extended for well over a mile and no BMPs were observed in place to stabilize the disturbed
soil or to prevent sediment from discharging to the adjacent drainages.

b.  During the April 14, 2008 inspection, the Inspector observed disturbed fill slopes that extended
along the entire length of the road leading up to the Garden Gulch area at the Project, from the
second guard shack to the culvert designated “BR13.” Some sections of fill slopes were
constructed directly adjacent to McKay Gulch and Corral Gulch. No BMPs were observed in
place to stabilize the disturbed fill slopes or to prevent sediment from discharging to the
adjacent drainages. Consequently, sediment and soil had discharged to McKay Gulch and
Corral Gulch.
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During the April 14, 2008 inspection, the Inspector observed a culvert stream crossing that
was diverting flow from McKay Gulch at the Project. The Project’s SWMP stated that riprap
rock would be installed on both the inlet and outlet sides of all culvert stream crossing.
However, no BMPs were observed in place to stabilize the disturbed soil surrounding the inlet
and outlet. Consequently, erosion of the adjacent disturbed slopes was occurring and sediment
had discharged to McKay Gulch.

During the April 14, 2008 inspection, the Inspector observed a culvert stream crossing that
was diverting flow from Corral Gulch at the Project. The Project’s SWMP stated that riprap
rock would be installed on both the inlet and outlet sides of all culvert stream crossing.
However, no BMPs were observed in place to stabilize the disturbed soil surrounding the inlet.
On the outlet side, a small amount of rock was in place. However, it was not installed in
accordance with the SWMP and did not fully stabilize the disturbed soil surrounding the
outlet. Consequently, erosion of the adjacent disturbed slopes was occurring and sediment had
discharged to Corral Gulch.

During the April 14, 2008 inspection, the Inspector observed a culvert stream crossing at
“BR13” at the Project. The Project’s SWMP stated that riprap rock would be installed on both
the inlet and outlet sides of all culvert stream crossing. However, no BMPs were observed in
place to stabilize the disturbed soil surrounding the inlet and outlet. Consequently, erosion of
the adjacent disturbed slopes was occurring and sediment had discharged to Corral Gulch.

During the April 14, 2008 inspection, the Inspector observed disturbed drainage ditches
located along the cut slope side of the road leading up to the Garden Gulch area at the Project.
Three sediment traps where observed in place to capture sediment from the ditches. However,
none of the sediment traps were installed and maintained according to the installation details
outlined in the Project’s SWMP, as the sediment traps were not constructed to the prescribed
length, width, or height, did not have a center weir section, and were not stabilized. No other
BMPs were observed in place to stabilize the disturbed ditches and cut slopes or to prevent
sediment from discharging to the adjacent drainages.

During the April 14, 2008 inspection, the Inspector observed deficiencies associated with the
construction and maintenance of the road leading up to Garden Gulch at the Project. The road
was not crowned to shed water, drainage ditches were not established and maintained, and
grade controls, water bars, and/or other BMPs had not been implemented. Consequently,
rutting and erosion on portions of the road was observed.

During the April 14, 2008 inspection, the Inspector observed disturbed soil at the “Berry 11”
well pad at the Project. A berm was implemented at the top of the disturbed fill slope of the
pad. However, the berm had breaks and was not compacted as indicated in the Project’s
SWMP. A terrace or bench was constructed half way down the disturbed fill slope. However,
the terrace was not installed on the drainage contour and, consequently, was directing water to
the lowest point and creating a point of concentrated flow across the lower half of the
disturbed slope. No other BMPs were implemented to stabilize the disturbed fill slope or to
prevent sediment from discharging to the adjacent drainage.
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21.

22,

23.

24,

25,

26.

27,

28.

29,

Berry’s failure to implement and maintain functional BMPs for at the Project constitutes violations of
PartI. C. 3. ¢,. PartI. D. 2. and Part I B. 3. of the Permiut.

The Division acknowledges that Berry timely and satisfactorily addressed all of the issues raised
during the April 14, 2008 inspection and thereafter by the Division.

Berry's Position on Alleged Violations

Berry disagrees with the Division's statement in paragraph 14.c. that no SPCC plan was included with
the SWMP or available during the inspection. On April 14, 2008, the SWMP and SPCC plan were
located in Berry's Parachute office, and both were available to be inspected in that office during the
April 14, 2008 inspection, but the inspector did not visit that office to review the SPCC plan. In fact,
during a previous inspection at Berry's field office, the Division reviewed both the SWMP and the
SPCC plan.

Berry disagrees with the Division's observations in paragraph 20 that there were no or few BMPs in
place during the April 14, 2008 inspection. According to Berry's records, Berry had installed 15
BMPs in the subject area, including 11 culverts with inlet and outlet rock armoring, and 4 sediment
ponds with outlet rock armoring.

The Division's inspection occurred at the beginning of the spring thaw, as snow cover from winter
2007-2008, which was colder and had larger snowfall totals than typical, began to melt. During this
time, regardless of the inspection, Berry would have been addressing BMPs as needed annually at the
end of winter.

Immediately following the Division's April 14, 2008 inspection, Berry quickly, efficiently, and
effectively addressed all of the issues raised during the inspection. Berry mobilized dozens of
personnel on the site to deal solely with stormwater management issues. It closed the road to all
traffic except that associated with stormwater management activities. It made technical
representatives available for daily briefings with the Division. Within weeks, all stormwater issues
related to the Project had been resolved.

Berry is unaware of any exceedance of water quality standards in Parachute Creek or any other known
environmental harm resulting from the Project.

Berry is committed to conducting its business in an environmentally responsible manner, complying
with all environmental laws and regulations, and preserving and protecting the environment. Berry
has a history of environmental compliance, and prior to the current enforcement action, Berry had
received no prior stormwater violations or fines for any of its operations in Colorado.

The Division finds that Berry’s position statement is not consistent with the information gathered in
the course of the Division’s inspections and investigation of the incidents described herein and the
inclusion of Berry’s position statement in this order should not be construed to constitute any
admission or agreement by the Division as to the content of the position statement. Notwithstanding
the preceding sentence, the Division recognizes and agrees that Berry quickly, efficiently, and
effectively addressed all of the issues raised during the inspection.
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30.

31.

32.

33.

34.

ORDER AND AGREEMENT

Based on the foregoing factual and legal determinations, pursuant to its authority under §§25-8-602
and 605 C.R.S., and in satisfaction of the civil penalties associated with the alleged violations cited
herein and in the Department’s Complaint for Injunction and Penalties, Case Number: 2008-CV-100,
the Division orders Berry to comply with all provisions of this Consent Order, including all
requirements set forth below.

Berry agrees to the terms and conditions of this Consent Order. Berry agrees that this Consent Order
constitutes a notice of alleged violation and an order issued pursuant to §§25-8-602 and 605, C.R.S.,
and is an enforceable requirement of the Act. Berry also agrees not to challenge directly or
collaterally, in any judicial or administrative proceeding brought by the Division or by Berry against
the Division:

a.  The issuance of this Consent Order;

b.  The factual and legal determinations made by the Division herein; and

c.  The Division’s authority to bring, or the court’s jurisdiction to hear, any action to enforce the
terms of this Consent Order under the Act.

Notwithstanding the above, Berry does not admit to any of the factual or legal determinations made by
the Division herein, and any action undertaken by Berry pursuant to this Consent Order shall not
constitute evidence of fault by Berry with respect to the conditions of the Project.

CIVIL PENALTY AND SUPPLEMENTAL ENVIRONMENTAL PROJECTS

In addition to all other funds necessary to comply with the requirements of this Consent Order, Berry
shall pay Four Hundred Thousand Dollars ($400,000.00) in the form of civil penalties and
expenditures on Supplemental Environmental Projects (“SEPs”) in order to achieve settlement of this
matter.

Based upon the application of the Division’s Stormwater Civil Penalty Policy (January 25, 2007), and
consistent with Departmental policies for violations of the Act, Berry shall pay One Hundred Fifty
Thousand Dollars ($150,000.00) in civil penalties. The Division intends to petition the Executive
Director, or his designee, to impose the One Hundred Fifty Thousand Dollar ($150,000.00) civil
penalty for the above violation(s) and Berry agrees to make four quarterly payments of $37,500.00,
with the first payment due within thirty (30) calendar days of the issuance of a Penalty Order by the
Executive Director or his designee. The second payment shall be due no later than the end of the first
week of the third month following the first payment. The remaining payments shall be due on the
same quarterly basis thereafter. Method of payment shall be by certified or cashier’s check drawn to
the order of the “Colorado Department of Public Health and Environment,” and delivered to:

Michael Harris

Colorado Department of Public Health and Environment
Water Quality Control Division

Mail Code: WQCD-CADM-B2

4300 Cherry Creek Drive South

Denver, Colorado 80246-1530
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35,

36.

3%

38.

39.

40.

41.

Berry shall also perform the SEPs identified below. Berry’s total expenditure for the SEPs shall be
not less than Two Hundred Fifty Thousand Dollars ($250,000.00).

Berry shall undertake the following SEPs, which the Parties agree are intended to secure significant
environmental or public health protection and improvements:

Berry shall donate One Hundred Thousand Dollars ($100,000.00) to the United States Geological
Survey (“USGS”). The funds will be used for the USGS’s Common Data Repository and Water
Resource Assessment project, as further described in Attachment A. Berry shall make four quarterly
payments of $25,000.00, with the first payment due within thirty (30) calendar days of the effective
date of this Consent Order. The second payment shall be due no later than the end of the first week of
the third month following the first payment. The remaining payments shall be due on the same
quarterly basis thereafter. Berry shall include with the donation a cover letter identifying the monies
for the above-described project. Berry shall provide the Division with a copy of the cover letters and
checks within thirty (30) calendar days of the date of payment.

Berry shall hire a third party contractor and spend One Hundred Fifty Thousand Dollars
($150,000.00) on water quality data collection from streams and springs on the Roan Plateau, in areas
where little or no water quality data exist, for contribution to the USGS’s Common Data Repository
and Water Resource Assessment project, as further described in Attachment B.

Berry shall not deduct the expenses associated with the implementation of the above-described SEPs
for any tax purpose or otherwise obtain any favorable tax treatment of such payment or project.

Berry hereby certifies that, as of the date of this Consent Order, it is not under any existing legal
obligation to perform or develop the SEPs. Berry further certifies that it has not received, and will not
receive, credit in any other enforcement action for the SEPs. In the event that Berry has or will
receive credit under any other legal obligation for the SEPs, Berry shall pay to the Division the
amount of such credit, as determined by the Division in its sole discretion, as a civil penalty within
thirty (30) calendar days of receipt of a demand for payment by the Division. Method of payment
shall be as specified in paragraph 34 above.

The SEP addressed in paragraph 37 above and attachment A must be completed to the satisfaction of
the Division by December 31, 2011. In the event that Berry fails to comply with any of the terms or
provisions of this Consent Order relating to the performance of this SEP, Berry shall be liable for
penalties as follows:

a. Payment of a penalty in the amount of One Hundred Thousand Dollars ($100,000.00). The
Division, in its sole discretion, may elect to reduce this penalty for environmental benefits
created by the partial performance of this SEP.

b.  Berry shall pay this penalty within thirty (30) calendar days of receipt of written demand by
the Division. Method of payment shall be as specified in paragraph 34 above.
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42,

43.

45.

46.

47.

The SEP addressed in paragraph 38 above and attachment B must be completed to the satisfaction of
the Division by December 31, 2012. In the event that Berry fails to comply with any of the terms or
provisions of this Consent Order relating to the performance of this SEP, Berry shall be liable for
penalties as follows:

a. Payment of a penalty in the amount of One Hundred Fifty Thousand Dollars ($150,000.00).
The Division, in its sole discretion, may elect to reduce this penalty for environmental benefits
created by the partial performance of this SEP.

b.  Berry shall pay this penalty within thirty (30) calendar days of receipt of written demand by
the Division. Method of payment shall be as specified in paragraph 34 above.

Berry shall submit SEP Completion Reports to the Division by the dates specified in paragraphs 41
and 42. The SEP Completion Reports shall contain the following information:

a. A detailed description of the SEPs as implemented;
A description of any operating problems encountered and the solutions thereto;

c. Itemized costs, documented by copies of purchase orders and receipts or canceled checks or
other forms of proof of payment;

d. Certification that the SEPs have been fully implemented pursuant to the provisions of this
Consent Order; and

e. A description of the environmental and public health benefits resulting from implementation
of the SEPs (with quantification of the benefits and pollutant reductions, if feasible).

Failure to submit the SEP Completion Reports with the required information, or any periodic report,
shall be deemed a violation of this Consent Order.

Berry shall include the following language in any public statement, oral or written, making reference
to the SEPs: “This project was undertaken in connection with the settlement of an enforcement action
taken by the Colorado Department of Public Health and Environment for violations of the Colorado
Water Quality Control Act.”

SCOPE AND EFFECT OF CONSENT ORDER

The Parties agree and acknowledge that this Consent Order constitutes a full and final settlement of
the civil penalties associated with the violations alleged herein and in the Department’s Complaint for
Injunction and Penalties, Case Number: 2008-CV-100.

This Consent Order is subject to the Division’s “Public Notification of Administrative Enforcement
Actions Policy,” which includes a thirty-day public comment period. The Division and Berry each
reserve the right to withdraw consent to this Consent Order if comments received during the thirty-day
period result in any proposed modification to the Consent Order.
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48.

49.

50.

51.

52,

53.

54.

5.

This Consent Order constitutes a final agency order or action upon the date when the Executive
Director or his designee imposes the civil penalty following the public comment period. Any
violation of the provisions of this Consent Order by Berry, including any false certifications, shall be a
violation of a final order or action of the Division for the purpose of §25-8-608, C.R.S., and may
result in the assessment of civil penalties of up to ten thousand dollars per day for each day during
which such violation occurs.

Notwithstanding paragraph 32 above, the violations described in this Consent Order will constitute
part of Berry’s compliance history for purposes where such history is relevant. This includes
considering the violations described above in assessing a penalty for any subsequent violations against
Berry. Berry agrees not to challenge the use of the cited violations for any such purpose.

This Consent Order does not relieve Berry from complying with all applicable Federal, State, and/or
local laws in fulfillment of its obligations hereunder and shall obtain all necessary approvals and/or
permits to conduct the activities required by this Consent Order. The Division makes no
representation with respect to approvals and/or permits required by Federal, State, or local laws other
than those specifically referred to herein.

LIMITATIONS, RELEASES AND RESERVATION OF RIGHTS AND LIABILITY

Upon the effective date of this Consent Order, and during its term, this Consent Order shall stand in
lieu of any other enforcement action by the Division with respect to civil penalties for the specific
instances of violations cited herein and in the Department’s Complaint for Injunction and Penalties,
Case Number: 2008-CV-100. The Division reserves the right to bring any action to enforce this
Consent Order, including actions for penalties or the collection thereof, and/or injunctive relief.

This Consent Order does not grant any release of liability for any violations not specifically cited
herein.

Nothing in this Consent Order shall preclude the Division from imposing additional requirements in
the event that new information is discovered that indicates such requirements are necessary to protect
human health or the environment.

Upon the effective date of this Consent Order, Berry releases and covenants not to sue the State of
Colorado or its employees, agents or representatives as to all common law or statutory claims or
counterclaims arising from, or relating to, the violations of the Act specifically addressed herein.

Berry shall not seek to hold the State of Colorado or its employees, agents or representatives liable for
any injuries or damages to persons or property resulting from acts or omissions of Berry, or those
acting for or on behalf of Berry, including its officers, employees, agents, successors, representatives,
contractors, consultants or attorneys in carrying out activities pursuant to this Consent Order. Berry
shall not hold out the State of Colorado or its employees, agents or representatives as a party to any
contract entered into by Berry in carrying out activities pursuant to this Consent Order. Nothing in
this Consent Order shall constitute an express or implied waiver of immunity otherwise applicable to
the State of Colorado, its employees, agents or representatives.

Berry Petroleum Company
Compliance Order on Consent
Page 11 of 13



NOTICES

56. Unless otherwise specified, any report, notice or other communication required under the Consent

7.

58.

59.

Order shall be sent to:

For the Division:  Colorado Department of Public Health and Environment
Water Quality Control Division / WQCD-CADM-B2
Attention: Michael Harris
4300 Cherry Creek Drive South
Denver, Colorado 80246-1530
Telephone: 303.692.3598
E-mail: michael harris@state.co.us

For Berry: Chris Freeman
Regional Manager
Rocky Mountain Environmental and Government Affairs
Berry Petroleum Company
1999 Broadway, Suite 3700
Denver, CO 80202
(303) 999-4400 (phone)
(303) 999-4401 (fax)

MODIFICATIONS

This Consent Order may be modified only upon mutual written agreement of the Parties.

NOTICE OF EFFECTIVE DATE

This Consent Order shall be fully effective, enforceable and constitute a final agency action upon the
date when the Executive Director or his designee imposes the civil penalty. If the penalty as described
in this Consent Order is not imposed, or an alternate penalty is imposed, this Consent Order becomes
null and void.

BINDING EFFECT AND AUTHORIZATION TO SIGN

This Consent Order is binding upon Berry and its corporate subsidiaries or parents, their officers,
directors, employees, successors in interest, and assigns. The undersigned warrant that they are
authorized to legally bind their respective principals to this Consent Order. In the event that a party
does not sign this Consent Order within thirty (30) calendar days of the other party's signature, this
Consent Order becomes null and void. This Consent Order may be executed in multiple counterparts,
each of which shall be deemed an original, but all of which shall constitute one and the same Consent
Order.

Berry Petroleum Company
Compliance Order on Consent
Page 12 of 13



FOR BERRY PETROLEUM COMPANY:
ra

pate: /29 /3007

Dan A.ggérson Vlce President Rocky Mountain and Mid- Continent Production

FOR THE COLORADO DEPARTMENT OF PUBLIC HEALTH AND ENVIRONMENT:

/{ m/,//f/ / Af/ﬁ/ pate: _(0/7/07
David A. Akers, Manager /)
Water Pollution Control Program

WATER QUALITY CONTROL DIVISION

Berry Petroleum Company
Compliance Order on Consent
Page 13 of 13



Attachment A

Berry Petroleum Company
Third Party Supplemental Environmental Project (SEP) Proposal:

USGS Southern Piceance Watershed Water Quality Data Repository

Project Recipient

U.S. Geological Survey

Western Colorado Office

764 Horizon Drive, Room 125

Grand Junction, CO 81506

USGS Project Manager: David Brown, (970) 245-5257 ext.14

Status Reports will be prepared by Chris Freeman, Berry Petroleum Company

The following is a web link to the Beta version of the Data Repository Website, which
demonstrates the commitment of the USGS to this project:

http://rmesc.cr.usgs.gov/cwagdr/contact.shtml

Name of Project

Funding by Berry Petroleum Company for the Southern Piceance Watershed Water
Quality Data Repository

Geographical Area to Benefit from Project

This project will benefit federal, state, and local agencies within the Colorado River
watershed in Garfield and Mesa Counties. Members of the public and interest groups
would also have access to the data repository to assess and track water quality changes in
streams and springs in their various locations within the watershed.

Project Description

As large-scale energy development continues in the southern Piceance Basin, there is
potential for changes in surface- and ground-water resources. Recognizing this
possibility, a water task force consisting of numerous local governments, municipalities,
and energy companies operating in the southern Piceance Basin met on several occasions
during 2006 & 2007 and identified the need for 2 common data repository. This common
data repository will provide an invaluable contribution to the planning, monitoring,
conservation, and management of water resources in the southern Piceance Basin. The
project began in summer 2008, and the common data repository should be available by
mid-2009, with updates occurring in 2010 and beyond.
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Expected Environmental/Public Health Benefits

The Southern Piceance Watershed Water Quality Data Repository will provide local
governments, private property owners, and interest groups the opportunity to check and
track water quality in streams and springs in the watershed to assess changes in water
quality and/or verify the suitability of the water resources for various domestic,
agricultural, and other uses.

An example is data collected at the Town of Parachute’s water intake structure on
Parachute Creek will enable the town and its water users the ability to assess if their
water quality is still good enough to use for lawn watering and landscape irrigation, or if
there are man-made contaminants present that may preclude the use of the water.

Another example of the utility of this project would be that the Colorado Division of
Wildlife would be able to track water quality changes possibly due to increased
erosion/sediment loading and the impact of that water quality change on resident fisheries
and aquatic ecosystems.

Project Cost

Berry Petroleum Company is proposing to contribute $100,000 toward this massive
project. According to the U.S. Geological Survey, the funds contributed by Berry would
be utilized both for data analysis and website management and upgrades, and for
additional water quality data collection, where data are not being provided by third
parties. The contribution by Berry would indeed be solely used for this SEP project.

Project Schedule

The proposed SEP project is active and on-going. Public roll out of the project website is
scheduled for the summer of 2009. However, ongoing addition of water quality data and
site maintenance and improvements will carry on into the future. The U.S.G.S. is seeking
funds to carry the project into 2010 and beyond to show a timeline of water quality
changes throughout the watershed over the next several years. In terms of status reports,
Berry proposes to provide semi-annual updates to CDPHE until project completion on
December 31, 2011.

Availability of Other Funding

Numerous parties have contributed to this project, including state and federal agencies,
natural gas companies, Garfield County, and local communities in the project area.
Despite the numerous contributions from these other parties, the SEP contribution
proposed by Berry would be relatively significant and would extend the life of the overall
project.
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Reporting

The proposed semi-annual project reports will provide information deemed sufficient by
the CDPHE to document project status, expenditure of funds, and describe the benefits of
the SEP. A SEP Completion Report will be filed as required.
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Berry Petroleum Company
Third Party Supplemental Environmental Project (SEP) Proposal:

Roan Plateau Water Quality Sampling and Data Reporting

Project Recipient

Water quality samples will be collected by a third-party contractor, paid by Berry
Petroleum, analyzed in a certified laboratory, and the resulting data provided to the
U.S.G.S. for inclusion in their Southern Piceance Watershed Water Quality Data

Repository.

U.S. Geological Survey

Western Colorado Office

764 Horizon Drive, Room 125

Grand Junction, CO 81506

USGS Project Manager: David Brown, (970) 245-5257 ext.14

Status Reports will be prepared by Chris Freeman, Berry Petroleum Company

The following is a web link to the Beta version of the Data Repository Website, which
demonstrates the commitment of the USGS to this project:

http://rmgsc.cr.usgs.gov/cwgdr/Piceance/index.shtml

Name of Project

Water quality data collection by Berry Petroleum Company for the Southern Piceance
Watershed Water Quality Data Repository.

Geographical Area to Benefit from Project

This project will benefit federal, state, and local agencies, as well as members of the
public, with an interest in the water quality of streams and springs on the Roan Plateau in
the Parachute Creek watershed in Garfield County. Interested parties would have access
to the data repository to assess and track water quality changes in streams and springs in
the Parachute Creek watershed.

Project Description

As large-scale energy development continues in the southern Piceance Basin, there is
potential for changes in surface- and ground-water resources. Recognizing this
possibility, a water task force consisting of numerous local governments, municipalities,
and energy companies operating in the southern Piceance Basin met on several occasions
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during 2006 & 2007 and identified the need for 2 common data repository. This common
data repository will provide an invaluable contribution to the planning, monitoring,
conservation, and management of water resources in the southern Piceance Basin.

Berry Petroleum will contribute funding for a third party contractor to collect water
quality data from streams and springs on the Roan Plateau, where presently, little or no
data exist. Although the specific sampling locations are still being determined, Berry’s
prospective contractor has tentatively identified 22 sampling stations (14 stream locations
and 8 springs). The proposed SEP by Berry Petroleum will fill an important data gap that
has been unfilled to date.

Expected Environmental/Public Health Benefits

The Southern Piceance Watershed Water Quality Data Repository will provide local
governments, private property owners, and interest groups the opportunity to check and
track water quality in streams and springs in the Parachute Creek watershed to assess
changes in water quality and/or verify the suitability of the water resources for various
domestic, agricultural, and other uses.

An example is data collected at a spring located within a rancher’s grazing lease on the
Roan Plateau will enable him/her to assess if the water quality is still good enough to use
for watering livestock, or if there are man-made contaminants present that may preclude
the use of that water.

Another example of the utility of this project would be that the Colorado Division of
Wildlife would be able to track water quality changes possibly due to increased
erosion/sediment loading and the impact of that water quality change on resident fisheries
and aquatic ecosystems.

Project Cost

Berry Petroleum Company is proposing to contribute $150,000 toward this data
collection effort. Funds would be expended for water sampling, laboratory analysis, water
quality data report compilation, and transfer of the data to the USGS for inclusion in the
Southern Piceance Water Quality Data Repository. The contribution by Berry would
indeed be solely used for this SEP project.

Project Schedule

The proposed SEP project will commence upon SEP approval, and resolution of the
ongoing enforcement action between the State of Colorado and Berry Petroleum
Company. It is envisioned that data collection would be carried out starting in the late
summer or fall of 2009 and continue until project funds are used up, most likely in 2011.

Public roll out of the USGS Southern Piceance Water Quality Data Repository has just
occurred. Ongoing addition of water quality data will carry on into the future. The USGS
will continue the project into 2011 and possibly beyond to show a timeline of water



Attachment B

quality changes throughout the Colorado River watershed over the next several years. In
terms of status reports, Berry proposes to provide semi-annual updates to CDPHE on the
its data collection project until project completion, which is estimated to be in about
2011.

Availability of Other Funding

Since the proposed SEP will solely include Berry Petroleum’s leasehold areas on the
Roan Plateau, no additional funding parties have been identified.

Reporting

The proposed semi-annual project reports will provide information deemed sufficient by
the CDPHE to document project status, expenditure of funds, and describe the benefits of
the SEP. A SEP Completion Report will be filed as required.
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300 E. Mineral Ave., Suite 10
Littleton, Colorado 80122-2655
Phone: 303/781-8211
Fax: 303/781-1167

B & A Buys & Associates, Ine.

Environmental Consultants

August 14, 2009

Mr. Chris Freeman

Regional Manager, Environmental & Government Affairs
Berry Petroleum Company

1999 Broadway, S uite 3700

Denver, CO 80202

Ref: Water Quality Monitoring, Parachute Creek Watershed, Garfield County, Colorado

Dear Chris:

At your request, Buys and Associates, Inc. (B&A) has estimated the costs to conduct baseline
and on-going water quality monitoring and sampling of surface water and springs within the
Parachute Creek watershed, Garfield County, Colorado. The work will consist of two phases.
During Phase |, measurement of field parameters and water quality sampling will be conducted
at selected stream and spring locations near existing and proposed Berry well pads in the
Garden Guich, Old Mountain, and Long Ridge areas to establish baseline water quality. Two
sampling events will be conducted: 1) Fall 2009 (representative of baseflow conditions) and 2)
Spring 2010 (representative of spring runoff conditions). The results of the Phase | baseline
sampling, combined with the schedule of Berry development activities in the three areas, will be
evaluated to select a subset of the monitoring locations for on-going sampling during Phase I1.

Phase | Sampling Locations and Analytical Parameters

A total of 13 stream locations and 9 spring locations are proposed for the baseline sampling
program. Table 1 lists the proposed stream and spring sampling locations. It is anticipated that
some of these locations will be dry during the fall 2009 sampling event. At each location where
flow is present, field measurements of pH, water temperature, specific conductance, dissolved
oxygen, and turbidity will be made. In addition, samples will be collected for laboratory analysis
of general water quality parameters (alkalinity, total dissolved solids, and total suspended
solids); petroleum constituents (benzene, toluene, ethylbenzene, and xylenes [BTEX], methane,
ethane, and ethene); major cations and anions (calcium, magnesium, potassium, sodium,
chloride, fluoride, nitrate, and sulfate); and selected trace metals (aluminum, arsenic, barium,
boron, chromium, copper, iron, lead, manganese, nickel, selenium, and zinc).
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Table 1 Proposed Phase | Sampling Locations
STREAMS
Stream Name Monitoring Location
East Fork Parachute Creek T5S, R95W, Sec 27; above confluence with Ben Good Creek
T5S, R95W, Sec 27; above confluence with East Fork of
Ben Good Creek Parachute Creek
T5S, R95W, Sec 34; below confluence of West and East
Forked Guilch Forks of Forked Gulch
T5S, R95W, Sec 28; above Confluence with East Fork of
Forked Guilch Parachute Creek
Deep Guich T5S, R95W, Sec 33
Pete Spring Guich T5S, R95W, Sec 32; below Milk Cabin Creek
Granlee Gulch T6S, R96W, Sec 3; above waterfall
Helm Gulch T6S, R96W, Sec 10; above cliffs
Garden Guich T6S, R97W, Sec 12
McKay Guich T6S, R97W, Sec 13; above road/confluence with Corral Gulch
T6S, R97W, Sec 12; above road/confluence with McKay
Corral Gulch Guich
Unnamed Tributary to GG T6S, R97W, Sec 13; above road
Unnamed Tributary to GG T6S, R97W, Sec 12; below Chicken Spring
SPRINGS
Spring Name Location
Unnamed T5S, R95W, Sec 20
Unnamed T5S, R95W, Sec 21
Unnamed T5S, R95W, Sec 28; Grassy Gulch
Unnamed T5S, R95W, Sec 32; Pete Spring Gulch
Unnamed T6S, R96W, Sec 3; Granlee Gulch
Unnamed T6S, R96W, Sec 10; Helm Gulch
Unnamed T6S, R96W, Sec 15; Tributary to Parachute Creek
Lone Tree Spring T6S, R96W, Sec 15
Chicken Spring T6S, R97W, Sec 12

Reporting and USGS Data Transmittal

The results of each Phase | baseline sampling event will be provided in a summary report. The
two Phase | reports will compare the field parameter measurements and analytical results to
applicable surface water standards and provide a characterization of the baseline water quality
conditions in the survey areas. In addition, a data review will be conducted using the quality
assurance reports supplied by the laboratory and standard EPA data validation procedures to
determine any limitations on the usefulness of these data.

Following data review and compilation, all data will be prepared for transmittal to the U.S.
Geological Survey for upload to the national STORET water quality and Southern Piceance
Basin Water Quality Data Repository databases.

Annual Phase |l reports will be prepared for each year that the program is extended. The
Phase Il data will be evaluated in the same manner as described above for the baseline reports
and will also be transmitted to the U.S.G.S.

Cost Estimate

Costs were estimated using B&A experience with similar sampling programs, and include B&A
sampling labor, field costs, analytical costs, data review, report preparation, and project
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management. A detailed cost estimate was prepared for Phase |. The Phase | costs are
separated into the follow ing tasks:

Phase |

Sampling Program Development $9,000
Water Quality Sampling $29,000
Laboratory Analyses $22,500
Semi-Annual Baseline Report Preparation $12,000
Data Preparation and Submittal to USGS $8,500

TOTAL $81,000

Because the Phase Il sampling program will be designed based on the results from the Phase |
baseline sampling, a detailed cost estimate has not been prepared for Phase Il. However, it is
anticipated that Phase Il will provide on-going sampling at a subset of the locations listed above
for an additional 2-3 years. The total budget for Phase Il will be $69,000.

We appreciate the opportunity to provide these services to Berry. If you have any questions,
please feel free to call me at 303-781-8211.

Sincerely,
Buys & Associates, Inc.

David K. Nicholson
Senior Geologist



